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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 946

[Doc. No. AMS-FV-11-0012; FV11-946-2
FIR]

Irish Potatoes Grown in Washington;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
rule that decreased the assessment rate
established for the State of Washington
Potato Committee (Committee) for the
2011-2012 and subsequent fiscal
periods from $0.0035 to $0.003 per
hundredweight of potatoes handled.
The Committee locally administers the
marketing order for Irish potatoes grown
in Washington. The interim rule was
necessary to allow the Committee to
reduce its financial reserve while still
providing adequate funding to meet
program expenses.

DATES: Effective July 15, 2011.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or E-mail:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide;
or by contacting Laurel May, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400

Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail: Laurel. May@ams.
usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
946, as amended (7 CFR part 946),
regulating the handling of Irish potatoes
grown in Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

Under the order, Washington potato
handlers are subject to assessments,
which provide funds to administer the
order. Assessment rates issued under
the order are intended to be applicable
to all assessable Washington potatoes
for the entire fiscal period, and continue
indefinitely until amended, suspended,
or terminated. The Committee’s fiscal
period begins on July 1, and ends on
June 30.

In an interim rule published in the
Federal Register on April 1, 2011, and
effective on April 2, 2011, (76 FR 18001,
Doc. No. AMS-FV-11-0012, FV11-946—
2 IR), § 946.248 was amended by
decreasing the assessment rate
established for Washington potatoes for
the 2011-2012 and subsequent fiscal
periods from $0.0035 to $0.003 per
hundredweight. The decrease in the per
hundredweight assessment rate allows
the Committee to reduce its financial
reserve while still providing adequate
funding to meet program expenses.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about

through group action of essentially
small entities acting on their own
behalf.

There are 43 handlers of Washington
potatoes subject to regulation under the
order and approximately 267 producers
in the regulated production area. Small
agricultural service firms are defined by
the Small Business Administration (13
CFR 121.201) as those having annual
receipts of less than $7,000,000, and
small agricultural producers are defined
as those having annual receipts of less
than $750,000.

During the 2009-2010 marketing year,
the Committee reports that 9,765,131
hundredweight of Washington potatoes
were shipped into the fresh market.
Based on average f.o.b. prices estimated
by the USDA’s Economic Research
Service and Committee data on
individual handler shipments, the
Committee estimates that 42, or
approximately 98 percent of the
handlers, had annual receipts of less
than $7,000,000.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for Washington potatoes for 2010
was $7.55 per hundredweight. The
average gross annual revenue for the 267
Washington potato producers is
therefore calculated to be approximately
$276,130. In view of the foregoing, the
majority of Washington potato
producers and handlers may be
classified as small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the Committee and
collected from handlers for the 2011—
2012 and subsequent fiscal periods from
$0.0035 to $0.003 per hundredweight of
potatoes. The Committee unanimously
recommended 2011-2012 expenditures
of $40,050 and an assessment rate of
$0.003 per hundredweight of potatoes.
The assessment rate of $0.003 is $0.0005
lower than the rate previously in effect.
Applying the $0.003 per hundredweight
assessment rate to the Committee’s
10,000,000 hundredweight crop
estimate should provide $30,000 in
assessment income. Thus, income
derived from handler assessments, along
with interest income and funds from the
Committee’s monetary reserve will be
adequate to cover the budgeted
expenses. This action will allow the
Committee to reduce its financial
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reserve while still providing adequate
funding to meet program expenses.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

In addition, the Committee’s meeting
was widely publicized throughout the
Washington potato industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the
January 26, 2011, meeting was a public
meeting and all entities, both large and
small, were able to express views on
this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes in those requirements as a
result of this action are anticipated.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Washington
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

Comments on the interim rule were
required to be received on or before May
31, 2011. No comments were received.
Therefore, for reasons given in the
interim rule, we are adopting the
interim rule as a final rule, without
change.

To view the interim rule, go to:
http://www.regulations.gov/#!document
Detail;D=AMS-FV-11-0012-0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, and
the E-Gov Act (44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (76 FR 18001, April 1, 2011)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

PART 946—IRISH POTATOES GROWN
IN WASHINGTON [AMENDED]

m Accordingly, the interim rule
amending 7 CFR part 946, which was
published at 76 FR 18001 on April 1,
2011, is adopted as a final rule, without
change.

Dated: July 12, 2011.
Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-17881 Filed 7-14-11; 8:45 am]
BILLING CODE P

FEDERAL RESERVE SYSTEM
12 CFR Part 202

[Regulation B; Docket No. R—1408]
RIN 7100-AD67

Equal Credit Opportunity

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Final rule.

SUMMARY: Section 701 of the Equal
Credit Opportunity Act (ECOA) requires
a creditor to notify a credit applicant
when it has taken adverse action against
the applicant. The ECOA adverse action
requirements are implemented in the
Board’s Regulation B. Section 615(a) of
the Fair Credit Reporting Act (FCRA)
also requires a person to provide a
notice when the person takes an adverse
action against a consumer based in
whole or in part on information in a
consumer report. Certain model notices
in Regulation B include the content
required by both the ECOA and the

CRA adverse action provisions, so that
creditors can use the model notices to
comply with the adverse action
requirements of both statutes. The Board
is amending these model notices in
Regulation B to include the disclosure
of credit scores and related information
if a credit score is used in taking adverse
action. The revised model notices reflect
the new content requirements in section
615(a) of the FCRA as amended by
section 1100F of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act.

DATES: These rules are effective August
15, 2011.

FOR FURTHER INFORMATION CONTACT:
Krista P. Ayoub, Counsel; Mandie K.
Aubrey or Nikita M. Pastor, Senior

Attorneys; or Catherine Henderson,
Attorney, Division of Consumer and
Community Affairs, (202) 452-3667 or
(202) 452—2412, Board of Governors of
the Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
For users of a Telecommunications
Device for the Deaf (TDD) only, contact
(202) 263-4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Equal Credit Opportunity Act
(ECOA), 15 U.S.C. 1691 et seq., makes
it unlawful for creditors to discriminate
in any aspect of a credit transaction on
the basis of sex, race, color, religion,
national origin, marital status, or age
(provided the applicant has the capacity
to contract), because all or part of an
applicant’s income derives from public
assistance, or because an applicant has
in good faith exercised any right under
the Consumer Credit Protection Act.
The Board’s Regulation B (12 CFR part
202) implements the ECOA.

Section 701(d) of the ECOA generally
requires a creditor to notify a credit
applicant against whom it has taken an
adverse action. Under section 701(d)(6)
of the ECOA, an adverse action
generally means a denial or revocation
of credit, a change in the terms of an
existing credit arrangement, or a refusal
to grant credit in substantially the
amount or on substantially the terms
requested.

Section 615(a) of the FCRA, 15 U.S.C.
1681m(a), also requires a person to
provide an adverse action notice when
the person takes an adverse action based
in whole or in part on information in a
consumer report. The definition of
adverse action in section 603(k) of the
FCRA incorporates, for purposes of
credit transactions, the definition of
adverse action under the ECOA. The
adverse action provisions in both the
ECOA and the FCRA require certain
disclosures to be given to consumers.

The ECOA adverse action provisions
are implemented in Regulation B. There
are no implementing regulations for the
adverse action requirements of section
615(a) of the FCRA. However, as
explained in staff commentary that
accompanies Regulation B, certain
model notices in Regulation B include
the content required by both the ECOA
and the FCRA, so that persons can use
the model notices to comply with the
adverse action requirements of both
statutes.

On July 21, 2010, the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act) was
signed into law. Public Law 111-203,
124 Stat. 1376. Section 1100F of the
Dodd-Frank Act amends section 615(a)
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of the FCRA to require creditors to
disclose on FCRA adverse action notices
a credit score used in taking any adverse
action and information relating to that
score. The effective date of these
amendments is July 21, 2011.1

On March 15, 2011, the Board
proposed to amend the model adverse
action notices in Regulation B that
incorporate the content requirements of
FCRA section 615(a) to reflect the new
content requirements added by section
1100F of the Dodd-Frank Act. 76 FR
13896. The comment period closed on
April 14, 2011.2 The Board received
more than 30 comment letters regarding
the proposal from banks and other
creditors, industry trade associations,
consumer groups, individual
consumers, and others. After
considering the comments received,
pursuant to its authority in section
703(a) of the ECOA, the Board is issuing
revised model adverse action notices
substantially as proposed. As revised,
the adverse action model notices in
Regulation B are consistent with the
requirements of section 1100F of the
Dodd-Frank Act to help facilitate
compliance with that provision when it
becomes effective.

II. Section-by-Section Analysis

Section 202.12(b)(4)

In 2007, the Board redesignated
§202.17 of Regulation B as § 202.16. See
72 FR 63451, November 9, 2007.
However, a reference to § 202.17 in
§202.12(b)(4) was not revised to reflect
the change. The Board is correcting the
citation in § 202.12(b)(4) so that it refers
to §202.16.

Appendix C to Part 202—Sample
Notification Forms

Under section 701(d) of the ECOA, a
creditor must provide to applicants
against whom adverse action is taken
either: (1) A statement of reasons for
taking the adverse action as a matter of
course; or (2) a notification of adverse
action which discloses the applicant’s
right to a statement of reasons within
thirty days after receipt by the creditor
of a request made by the applicant
within sixty days after the written
notification. Section 615(a) of the FCRA
requires a person to provide, in an
adverse action notice, information
regarding the consumer reporting

1Section 1100H of the Dodd-Frank Act provides
that the amendments in Subtitle H of Title X, which
includes Section 1100F, become effective on the
“designated transfer date.” The Secretary of the
Treasury set the designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).

2Commenters also had until May 16, 2011 to
provide comments on the Board’s analysis of the
proposal under the Paperwork Reduction Act.

agency that furnished the consumer
report used in taking the adverse action.
It also requires a person to disclose that
a consumer has a right to a free
consumer report and a right to dispute
the accuracy or completeness of any
information in a consumer report.

Section 1100F of the Dodd-Frank Act
amends section 615(a) of the FCRA to
require that creditors disclose additional
information on FCRA adverse action
notices. The statute generally requires
that a FCRA adverse action notice
include: (1) A numerical credit score
used in making the credit decision; (2)
the range of possible scores under the
model used; (3) up to four key factors
that adversely affected the consumer’s
credit score (or up to five factors if the
number of inquiries made with respect
to that consumer report is a key factor);
(4) the date on which the credit score
was created; and (5) the name of the
person or entity that provided the credit
score.

Model Notices C-1 Through C-5

General Content

As explained in paragraph 2 of
Appendix C to Part 202, model notices
C-1 through C-5 may be used to comply
with the adverse action provisions of
both the ECOA and the FCRA. The
Board is amending model notices C-1
through C-5 substantially as proposed
to incorporate the additional content
requirements prescribed by section
1100F of the Dodd-Frank Act.

The Board proposed to revise Forms
C—1 through C-5 to include, as
applicable, a statement that the creditor
obtained the consumer’s credit score
from a consumer reporting agency
named in the notice, and used the score
in making the credit decision. The
proposed model notices also contained
language stating that a credit score is a
number that reflects the information in
the consumer’s consumer report, and
that the consumer’s credit score can
change, depending on how the
information in the consumer report
changes. The proposed model notices
provided space for the creditor to
include the content required under
section 1100F of the Dodd-Frank Act
that is specific to the consumer. This
content includes: the consumer’s credit
score, the date the credit score was
created, the range of possible credit
scores under the model used, and up to
four key factors that adversely affected
the consumer’s credit score (or up to
five factors if the number of inquiries
made with respect to that consumer
report is a key factor). The Board also
proposed additional changes to Form

C-3 for clarity, which are discussed in
more detail below.

In the proposal, the Board noted that
section 1100F of the Dodd-Frank Act
requires a creditor to provide, if
applicable, a consumer’s credit score
and related information to a consumer,
regardless of whether the creditor
provides a statement of specific reasons
for taking the adverse action or a
disclosure of the applicant’s right to a
statement of specific reasons for an
adverse action. Therefore, a creditor
would not comply with the adverse
action provisions in section 1100F by
providing the required FCRA
disclosures only if a consumer responds
with a request for a statement of specific
reasons for an adverse action. As a
result, proposed Form C-5 reflected the
requirement to provide the disclosures
required by section 615(a) of the FCRA,
including the consumer’s credit score
and key factors that adversely affected
the consumer’s credit score, at the time
a creditor provides a disclosure of the
applicant’s right to a statement of
specific reasons for the adverse action.

The Board also proposed to amend
comment 9(b)(2)-9 to clarify that the
FCRA requires a creditor to disclose, as
applicable, a credit score it used in
taking adverse action along with related
information, including up to four key
factors that adversely affected the
consumer’s credit score (or up to five
factors if the number of inquiries made
with respect to that consumer report is
a key factor). Proposed comment
9(b)(2)—9 also would have clarified that
disclosing the key factors that adversely
affected the consumer’s credit score
under the FCRA does not satisfy the
ECOA requirement to disclose specific
reasons for denying or taking other
adverse action on an application or
extension of credit.

In addition, the Board proposed to
amend paragraph 2 of Appendix C to
discuss the new disclosure requirements
set forth in section 1100F of the Dodd-
Frank Act. Paragraph 2 of Appendix C
discusses the disclosure requirements of
section 615 of the FCRA that are
contained in Forms C-1 through GC-5.
Paragraph 2 explains that Form C-1
contains the disclosures required by
FCRA sections 615(a) and (b), and
Forms C-2 through C-5 contain only the
disclosures required by FCRA section
615(a).

Paragraph 2 as revised would also
state that the combined ECOA-FCRA
disclosures in Form C-1 through Form
C-5 must state that a creditor obtained
information from a consumer reporting
agency that was considered in the credit
decision. Consistent with section 1100F
of the Dodd-Frank Act, the Board
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proposed to revise the paragraph to state
that the combined disclosure must also
include, as applicable, a credit score
used in taking adverse action along with
related information.

The Board received several comments
on the proposed changes to the model
forms, as discussed below. The Board
did not receive comments on the
proposed changes to comment 9(b)(2)-9
or paragraph 2 of Appendix C. For the
reasons discussed below, the final rule
largely adopts the proposed changes to
Appendix C and model forms C-1
through C-5. For clarity, a revision has
been made pertaining to the optional
disclosure of contact information for the
entity that provided the credit score.
Comment 9(b)(2)-9 is also adopted as
proposed.

Contact information for the entity that
provided the credit score. Several
industry commenters asked that the
Board add language to the model forms
directing the consumer to the consumer
reporting agency for more information
about the credit score. The commenters
believed that consumers may otherwise
contact creditors with questions about
their credit score, even if creditors are
not in a position to answer those
questions.

The Board is adding optional
language to the model forms that
creditors may use to direct the
consumer to the entity (which may be
a consumer reporting agency or the
creditor itself, for a proprietary score
that meets the definition of a credit
score) that provided the credit score for
any questions about the credit score,
along with the entity’s contact
information. Because this language is
optional, creditors may use or not use
the additional language without losing
the safe harbor provided under
Regulation B and the ECOA. Paragraph
2 of Appendix C is revised to clarify that
the disclosure of the entity’s contact
information is optional.

Disclosure of source of credit score
information. Some industry commenters
expressed concern about the reference
to “this consumer reporting agency” in
the model form. One commenter
requested that the Board provide
flexibility to creditors to replace the
general reference to “this consumer
reporting agency” with a more specific
reference to the name of the particular
consumer reporting agency from which
the creditor obtained the score being
disclosed. This commenter noted that
creditors need flexibility when a
creditor bases its decision on reports
from multiple consumer reporting
agencies and only one score is disclosed
on the adverse action notice.

A creditor receives a safe harbor for
compliance with Regulation B for
proper use of the model forms. See
paragraph 5 of Appendix C. Paragraph
3 of Appendix C notes that the model
forms are illustrative, however, and may
not be appropriate for all creditors. The
instructions provide examples of
instances where a creditor would need
to modify the model forms to ensure
that they are accurate for the creditor’s
purposes. Regulation B provides
creditors flexibility to change the model
forms as applicable and still receive the
safe harbor provided in Regulation B,
although creditors must make proper
use of the model forms.

When a creditor has based its adverse
action decision on reports from multiple
consumer reporting agencies, the Board
thus expects that the creditor would
replace the general reference to “this
consumer reporting agency’’ with a
more specific reference to the name of
the consumer reporting agency from
which the creditor obtained the score
being disclosed, to avoid ambiguity and
consumer confusion. Moreover, section
1100F of the Dodd-Frank Act requires
disclosure of the source of the credit
score. The Board does not believe that
a general reference to ““this consumer
reporting agency”” would satisfy the
requirements of the statute when a
creditor has based its adverse action
decision on reports from multiple
consumer reporting agencies.

Disclosure that credit score has been
used. Model forms C-1 through C-5
contain the following language: “We
also obtained your credit score from this
consumer reporting agency and used it
in making our credit decision.” Some
industry commenters requested that the
Board revise this language to allow a
creditor in all cases to disclose that the
creditor “may have used” the credit
score in making the credit decision
because the commenters believe there
are circumstances where it may be
ambiguous whether a creditor used a
credit score. For example, one
commenter stated that if a creditor
judgmentally evaluates a joint
application, it might not be clear
whether the underwriter used one of the
co-applicants’ credit score. To ensure
compliance with section 1100F of the
Dodd-Frank Act, these commenters
noted that many creditors may prefer to
disclose the applicant’s credit score
(along with related information)
whenever they receive a score as part of
the application process. To facilitate
this, the commenters suggested that the
Board change the new model language
in Appendix C to indicate that the
creditor “may have used” the credit
score in making the credit decision.

These commenters asserted that this
revised language would allow creditors
to provide credit score disclosures even
if there is some ambiguity regarding
whether a credit score was used in the
credit decision without raising the
question of whether the model language
is accurate.

The model forms do not include the
suggested change. The commenters’
suggestion would result in all
consumers receiving a disclosure stating
that their credit score ‘“‘may’” have been
used. The Board believes that modifying
the language in model forms C-1
through C-5 as suggested by
commenters would likely confuse
consumers, would not be consistent
with the statute, and would
substantially decrease the value of the
disclosures for consumers. Creditors
may still use the language in the model
form stating that the creditor ‘used” a
credit score (instead of ‘“‘may have
used”), even if there is some ambiguity
regarding whether a credit score
obtained by the creditor was considered
in a judgmental evaluation. As
discussed further below, the Board does
not believe that section 1100F of the
Dodd-Frank Act sets a high threshold
for what constitutes use of a credit
score.

Use of a credit score. In some cases,

a creditor that is required to provide an
adverse action notice under the FCRA
may use a consumer report, but not a
credit score, in taking the adverse
action. Under section 1100F of the
Dodd-Frank Act, a person is not
required to disclose a credit score and
related information if a credit score is
not used in taking the adverse action.
Therefore, the proposed amendments to
Forms C—1 through C-5 generally were
applicable only if a credit score was
used in taking an adverse action. Some
industry commenters stated that
creditors should not be required to
disclose credit score information when
a creditor obtains but does not use a
credit score, or when the credit score
was not the primary cause of the
adverse action decision.

Section 1100F of the Dodd-Frank Act
requires disclosure if a credit score was
used in taking adverse action. A creditor
that obtains a credit score and takes
adverse action is required to disclose
that score, unless the credit score played
no role in the adverse action
determination. If the credit score was a
factor in the adverse action decision,
even if it was not a significant factor, the
creditor will have used the credit score
for purposes of section 1100F of the
Dodd-Frank Act.

A trade association representing
motor vehicle dealers submitted a
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comment letter asserting that in certain
three-party transactions where the
dealer is the original creditor, the dealer
should not be subject to the
requirements of section 1100F, because
a third party that purchases the debt
obligation from the dealer obtains the
creditor score, rather than the dealer.
This issue is outside the scope of this
rulemaking under Regulation B and the
ECOA, because it seeks an interpretation
of the FCRA as it applies to a particular
type of transaction. This issue is
addressed, however, in the FCRA
rulemaking under section 1100F of the
Dodd-Frank Act published elsewhere in
today’s Federal Register notice.

Disclosure that no credit score is
available. In some cases, a creditor may
try to obtain a credit score for an
applicant, but the applicant may have
insufficient credit history for the
consumer reporting agency to generate a
credit score. One commenter asked that
the creditor have the option to provide
the applicant notice that no credit score
was available from a consumer reporting
agency in the space available for the
credit information disclosure.

Section 1100F only applies when a
creditor uses a credit score in taking
adverse action. The creditor cannot
disclose credit score information if an
applicant has no credit score. Nothing
in section 1100F of the Dodd-Frank Act
prevents a creditor, however, from
providing the applicant notice that no
credit score was available from a
consumer reporting agency, although
section 1100F does not require such
notice.

Key factors. Several industry
commenters argued that creditors
should have flexibility to disclose only
factors that substantially affected the
credit score. They asserted that
requiring creditors to disclose the top
four key factors (or five factors if the
number of inquiries made with respect
to that consumer report is a key factor)
is burdensome and expensive for
creditors, is confusing and will be of
limited value to consumers. In contrast,
one commenter stated that creditors
should be required to disclose all factors
that affected the credit score, not just
the top four (or five) key factors.

Section 1100F of the Dodd-Frank Act
expressly requires disclosure of the top
four (or five) key factors that adversely
affected the credit score, whether or not
the effect was substantial. A person
taking adverse action must provide the
consumer the information set forth in
subparagraphs (B) through (E) of section
609(f)(1) of the FCRA. Section
609(f)(1)(C) of the FCRA requires
disclosure of all of the key factors that
adversely affected the credit score in the

model used, up to four, subject to
section 609(f)(9) of the FCRA, which
states that if the key factors that
adversely affected the credit score
include the number of inquiries made
with respect to the consumer report, the
“number of inquiries”” must be
disclosed as a key factor.

An industry commenter requested
clarification that a creditor is permitted
to rely on and disclose the key factors
provided by consumer reporting
agencies, without verification by the
creditor. The commenter further asked
for guidance in the event that a
consumer reporting agency does not
provide the key factors with the score.

Under section 615(a) of the FCRA as
amended by section 1100F of the Dodd-
Frank Act, the person taking adverse
action is responsible for providing the
credit score disclosure, including the
key factors adversely affecting the credit
score. If a creditor is using a credit score
purchased from a consumer reporting
agency, the consumer reporting agency
is in the best position to identify the key
factors that affected the score, and the
creditor could rely on that information
in its disclosure to consumers. The
Board acknowledges, however, that the
contractual arrangements between
creditors and consumer reporting
agencies may vary as to how creditors
will receive the credit score information
necessary to comply with section 1100F.
The imposition of requirements on
consumer reporting agencies is not
within the scope of this rulemaking
under the ECOA.

The proposed amendment to
comment 9(b)(2)-9 clarified that
disclosing the key factors that adversely
affected the consumer’s credit score
does not satisfy the ECOA requirement
to disclose specific reasons for denying
or taking other adverse action on an
application or extension of credit. Some
industry commenters suggested that
creditors only disclose either the key
factors adversely affecting the
consumer’s credit score or the specific
reasons for the adverse action decision,
but not both. Other industry
commenters asked that creditors be
permitted to provide the list of key
factors or specific reasons only once
when the key factors that adversely
affected the consumer’s credit score are
the same as the specific reasons for
taking adverse action. Commenters
suggested making a cross-reference to
the first list rather than providing a
second list.

As explained in the proposed rule, the
Board recognizes that a key factor(s) that
adversely affected the consumer’s credit
score may be the same as a specific
reason(s) for denying credit or taking

other adverse action. However, some
specific reasons for taking adverse
action may be unrelated to a consumer’s
credit score, such as reasons related to
the consumer’s income, employment, or
residency. Therefore, the Board
continues to believe the disclosure of
both the key factors that adversely
affected the consumer’s credit score and
the specific reasons for denying credit
or taking other adverse action is
necessary to fulfill the separate
requirements of the ECOA and the
FCRA. The Board believes providing
separate lists, and thus distinguishing
factors that adversely affected the credit
score from reasons for the adverse
action determination, will be more
useful and clearer for consumers.

Number of inquiries. Several industry
commenters suggested that creditors not
be required to disclose the ‘“number of
inquiries” as a key factor that adversely
affected the credit score if the number
of inquiries is not one of the top four
key factors. In these cases, the
commenters said that the effect of the
number of inquiries on the credit score
is marginal, so that disclosing the
“number of inquiries” as a key factor
may be confusing to consumers.

As discussed above, section 609(f)(9)
of the FCRA states that if the number of
inquiries is a key factor that adversely
affected the consumer’s credit score,
that factor must be disclosed pursuant
to section 609(f)(1)(C) of the FCRA,
without regard to the numerical
limitation. The FCRA accordingly
requires disclosure of the “number of
inquiries” as a key factor, regardless of
whether it is one of the top four key
factors.

Model Form C-3

In addition to the content added to
each of Forms C-1 through C-5, the
Board proposed to amend Form C-3 for
clarity. Form C-3 is a model notice that
can be used by creditors that use a
proprietary credit scoring system in
taking adverse action. Proprietary scores
are those developed by or for a
particular creditor, as opposed to those
developed by consumer reporting
agencies or by a scoring company for
use by multiple creditors. In the
proposal, the Board explained that
discussing two different types of credit
scoring systems on Form C-3 could be
confusing for consumers.

The Board proposed to amend Form
C-3 to clarify the differences between a
proprietary score and a credit score
obtained from a consumer reporting
agency. The proposed form allowed
creditors to remove the reference to
credit scoring in the title of the form.
The proposed text permitted creditors to
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clarify that the consumer’s application
was processed by a system that assigns
a numerical value to the various items
of information the creditor considers
when evaluating the consumer’s
application, rather than a credit scoring
system. The proposed form also added
topic headings to help distinguish a
proprietary score from a credit score
obtained from a consumer reporting
agency when both types of scores are
used in making the credit decision. As
explained in the supplemental
information to the proposal, a person
may amend, at its option, Form C-3 to
remove the references to a credit scoring
system and add the additional headings,
even if the creditor did not use both a
proprietary score and a credit score
obtained from a consumer reporting
agency in taking adverse action. Form
C-3 should help distinguish proprietary
scores from credit scores obtained from
consumer reporting agencies, even if
both scores are not used in taking
adverse action. For the reasons
discussed below, the final rule adopts
these additional changes to Form C-3.
Proprietary scores. Several industry
commenters specifically asked for
guidance on when a proprietary score
would be deemed a credit score for
purposes of disclosure under section
1100F of the Dodd-Frank Act. These
commenters also asked for clarification
on what information a creditor should
disclose under section 1100F when a
creditor uses a proprietary score in
taking adverse action. Some industry
commenters indicated that a proprietary
score should not be required to be
disclosed under section 1100F of the
Dodd-Frank Act because Congress
intended for this provision to apply
only to credit scores that are obtained
from consumer reporting agencies, and
disclosing proprietary scores would be
confusing to consumers. Consumer
advocates suggested that all proprietary
scores, in particular credit-based
insurance scores, be subject to
disclosure under section 1100F.
“Credit score” for purposes of section
1100F of the Dodd-Frank Act is defined
to have the same meaning as in section
609(f)(2)(A) of the FCRA, 15 U.S.C.
1681g(f)(2)(A). Specifically, section
609(f)(2)(A) of the FCRA defines a credit
score to mean ‘‘a numerical value or a
categorization derived from a statistical
tool or modeling system used by a
person who makes or arranges a loan to
predict the likelihood of certain credit
behaviors, including default.”
Accordingly, scores not used to predict
the likelihood of certain credit
behaviors, however, such as insurance
scores or scores used to predict the
likelihood of false identity, are not

credit scores by definition, and thus are
not required to be disclosed.

Most credit scores that meet the FCRA
definition are scores that a creditor
obtains from a consumer reporting
agency. Section 609(f)(2)(A) of the FCRA
specifically excludes some—but not
all—proprietary scores. Some lenders
develop their own “proprietary’ scores
that may be based on one or more
factors other than information in the
consumer’s credit report. For example,
the definition of credit score does not
include any mortgage score or rating of
an automated underwriting system that
considers one or more factors in
addition to credit information,
including the loan-to-value ratio, the
amount of down payment, or the
financial assets of a consumer.

If a creditor uses a proprietary score
that is based on one or more factors that
are not information obtained from a
consumer reporting agency, this
proprietary score is not a credit score for
purposes of section 1100F of the Dodd-
Frank Act and thus does not need to be
disclosed to the consumer. However, if
the proprietary score is the basis for the
adverse action, the creditor would be
required to disclose the reasons the
consumer did not score well compared
to other applicants. See § 202.9(a)(2)(i).
The creditor may disclose those reasons
in the “Reasons for Denial of Credit”
section of Form C-3.

If a creditor uses a proprietary score
that does not meet the definition of a
credit score for purposes of section
609(f)(2)(A) of the FCRA and does not
use a credit score from a consumer
reporting agency, the creditor would not
be required to comply with section
1100F of the Dodd-Frank Act, because
the creditor would not have used a
credit score, as defined by section
609(f)(2)(A) of the FCRA, in taking any
adverse action. In that case, a creditor
may use Form C-3, deleting the heading
and information about the consumer’s
credit score. A creditor may amend
Form C-3, at its option, to add the
additional headings and remove the
references to a credit scoring system,
even through the creditor did not use a
credit score in taking adverse action.
Form C-3 should help distinguish
proprietary scores from credit scores
obtained from consumer reporting
agencies, even if both scores are not
used in taking adverse action.

If the creditor uses both a proprietary
score that does not meet the definition
of a credit score and a credit score from
a consumer reporting agency in taking
adverse action, the creditor is only
required to disclose the credit score
from the consumer reporting agency
under section 1100F of the Dodd-Frank

Act. The creditor may use the
“Information About Your Credit Score”
section of Form C-3 to disclose the
credit bureau score. Likewise, if a
creditor uses a credit score from a
consumer reporting agency as an input
to a proprietary score but the
proprietary score itself is not a credit
score as defined in section 609(f)(2)(A)
of the FCRA, the creditor would
disclose the credit score from the
consumer reporting agency per the
requirements of section 1100F of the
Dodd-Frank Act. Again, the creditor
may use the “Information About Your
Credit Score” section of Form G-3 to
disclose the credit bureau score.

In contrast, a creditor in taking
adverse action may have used a
proprietary score that only includes
information obtained from a consumer
reporting agency. In that case, the
proprietary score would be a credit
score under section 609(f)(2)(A) of the
FCRA. In such cases, the creditor is
required to comply with section 1100F
of the Dodd-Frank Act and may use
Form C-3. As noted in paragraph 3 of
Appendix C, the model forms are
illustrative and may not be appropriate
for all creditors. Creditors should thus
modify Form C-3 as necessary.
Specifically, the creditor should modify
the “Information about Your Credit
Score” section in Form C-3 to reflect
that the creditor did not obtain a credit
score from a consumer reporting agency,
but rather used a proprietary score that
met the definition of a credit score
under section 609(f)(2)(A) of the FCRA
in taking adverse action. The creditor
should disclose the value of the
proprietary score, the date, the range of
proprietary scores, and the key factors
adversely affecting the consumer’s
proprietary score.

Commenters also asked for guidance
on what information to disclose under
section 1100F of the Dodd-Frank Act
when a creditor uses both a proprietary
score that meets the definition of a
credit score, and a credit score from a
consumer reporting agency in taking
adverse action. If the proprietary score
is the basis for the adverse action, under
Regulation B the creditor would be
required to disclose the reasons the
consumer did not score well compared
to other applicants, for the proprietary
score. See §202.9(a)(2)(i). The creditor
may disclose those reasons in the
“Reasons for Denial of Credit”” section of
Form C-3. In addition, under the FCRA
the creditor must disclose one of the
scores that it used in taking adverse
action and may do so in the
“Information About Your Credit Score”
section in Form C-3. If the creditor
chooses to disclose the proprietary



Federal Register/Vol.

76, No. 136/Friday, July 15, 2011/Rules and Regulations

41595

score, it would amend Form C-3 as
discussed above. If the creditor chooses
to disclose the credit score from a
consumer reporting agency, the creditor
would disclose the value of the credit
score, the date, the range of credit
scores, and the key factors adversely
affecting the consumer’s credit score.

Other comments on Form C-3. One
commenter highlighted language in
Form C-3 that describes a proprietary
score as based on the repayment
histories of a large number of the
creditor’s consumers. The commenter
thought it potentially misleading to
indicate that a proprietary score is only
based on repayment histories rather
than on an evaluation of different
categories. The commenter asked that
the Board revise Form C-3 so that
consumers clearly understand the
difference between proprietary and
other scores.

This issue is outside the narrow scope
of this rulemaking to revise the model
forms consistent with section 1100F of
the Dodd-Frank Act. Moreover, the
model forms are illustrative and may
not be appropriate for all creditors. See
paragraph 3 of Appendix C. The
instructions to the model forms provide
examples of when a creditor should
amend the forms to ensure that they
accurately reflect the creditor’s actual
practices. See paragraph 4 of Appendix.
If a proprietary score is not solely based
on the repayment histories of a large
number of the creditor’s consumers, the
creditor can amend the language to
describe what the proprietary score is
based on. Further, Form C-3 includes a
disclosure of the principal reasons why
a consumer’s proprietary score is lower
than the scores for the creditor’s other
consumers. This list of reasons may
provide consumers with a fuller
understanding of the difference between
proprietary and other scores.

Form of the Notices

As discussed above, the Board
proposed to revise Forms C—-1 through
C-5 to incorporate disclosures required
by section 1100F of the Dodd-Frank Act
and include, as applicable, a statement
that the creditor obtained the
consumer’s credit score from a
consumer reporting agency named in
the notice, and used the score in making
the credit decision. The proposed model
notices also stated that a credit score is
a number that reflects the information in
the consumer’s consumer report, and
that the consumer’s credit score can
change, depending on how the
information in the consumer report
changes. The proposed model notices
provided space for the creditor to
include the content required under

section 1100F of the Dodd-Frank Act
that is specific to the consumer. This
content includes: The consumer’s credit
score, the date the credit score was
created, the range of possible credit
scores under the model used, and up to
four key factors that adversely affected
the consumer’s credit score (or up to
five factors if the number of inquiries
made with respect to that consumer
report is a key factor).

The Board proposed to include these
new disclosures primarily in a narrative
format. In addition, the Board proposed
to add this additional information to the
end of the model forms, after
information related the reasons for why
adverse action was taken, and a
statement that the creditor obtained
information from a consumer reporting
agency.

The Board received several comments
on the format of the proposed model
forms, as discussed in more detail
below. For the reasons discussed below,
the final rule retains the format of the
credit score information in the model
forms, as proposed.

Order of content. An industry
commenter asked that the credit score
information precede information
regarding the consumer report in the
model forms. The final rule retains the
order of the content of the model forms
as proposed. The Board believes that it
is appropriate to disclose the
information related to consumer reports
first because the primary purpose of the
adverse action notices is to alert
consumers that adverse action was
taken as a result of their consumer
reports.

Further, in the proposed format the
content logically progresses from more
general consumer report information to
more specific credit score information.
In addition, because a creditor may still
use Forms C-1 through G-5 when the
creditor does not use the consumer’s
credit score in taking adverse action,
providing the credit score information
after the consumer report information
will promote ease of use for creditors.
Because the credit score information
comes at the end of Forms C—1 through
C-5, it may be easier for a creditor to
delete that information from the forms
in cases where the creditor did not use
a credit score in taking adverse action.

Disclosing credit score information on
a separate document. Several industry
commenters requested a model form
that consumer reporting agencies could
use to provide creditors the credit score
information needed for adverse action
notices under section 1100F of the
Dodd-Frank Act. These commenters
asked that creditors be permitted to
attach the consumer reporting agency’s

form to their adverse action notices, and
provide both documents to the
consumer. These commenters did not
believe that the creditor should be
required to integrate the credit score
information into its adverse action
notice.

Section 615(a)(1) of the FCRA requires
a creditor to provide notice of adverse
action to consumers against whom it
takes adverse action based in whole or
in part on information contained in a
consumer report. Section 1100F of the
Dodd-Frank Act amended Section
615(a) to require a creditor to provide
such consumers credit score
information. Providing a form with
credit score information separately from
an adverse action notice does not appear
to be consistent with the legislation.

Use of graphs or table formats. Some
industry commenters requested that
creditors be permitted to use a graph or
table format to provide the information
in the model forms without losing the
safe harbor for compliance with
Regulation B. These commenters
asserted that graphs, tables, and other
visual devices may be clearer and more
useful to consumers.

To comply with Regulation B, a
creditor must provide the required
disclosures in a clear and conspicuous
manner, in a reasonably understandable
format that does not obscure the
required information. See § 202.4(d)(1).
Use of a different format from the model
forms, such as by adding graphs or
tables, could meet this standard for
compliance with the regulation, but this
would be determined on a case by case
basis.

Substitute Notices and Combined
Notices

As discussed above, section 1100F of
the Dodd-Frank Act amends section
615(a) of the FCRA to require creditors
to disclose on FCRA adverse action
notices a credit score used in taking any
adverse action and information relating
to that score. Creditors might, however,
disclose credit score information to
consumers to satisfy other disclosure
requirements. Specifically, in January
2010, the Board and the Federal Trade
Commission (the Agencies) published
final rules to implement the risk-based
pricing provisions in section 311 of the
Fair and Accurate Credit Transactions
Act of 2003 (FACT Act), which
amended the FCRA (January 2010 Final
Rule). 75 FR 2724. The January 2010
Final Rule generally requires a creditor
to provide a risk-based pricing notice to
a consumer when the creditor uses a
consumer report to grant or extend
credit to the consumer on material terms
that are materially less favorable than
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the most favorable terms available to a
substantial proportion of consumers
from or through that creditor. See
§222.72; § 640.3. The January 2010
Final Rule provides exceptions to the
requirements to provide general risk-
based pricing notices for persons that
provide certain credit score disclosure
notices to consumers who request credit
(so called ““credit score disclosure
exception notices”). See §§ 222.74(d),
(e), and (f); §§640.5(d), (e), and (f). In
addition, section 609(g) of the FCRA
requires creditors to provide credit score
information to consumers applying for
loans secured by one to four units of
residential real property.

For loans secured by one to four units
of residential real property, the credit
score disclosure exemption notice
would be required to be provided to the
consumer concurrently and combined
with the notice required by section
609(g) of the FCRA, but in any event, at
or before consummation of a closed-end
credit transaction or before the first
transaction under an open-end credit
plan. § 222.74(d)(3). Section 609(g)(1) of
the FCRA states that the notice required
by that subsection must be provided to
the consumer ‘“‘as soon as reasonably
practicable.”” In the January 2010 Final
Rule, the Agencies noted that industry
practice is generally to provide the
credit score disclosure within three
business days of obtaining a credit score
and the Agencies would expect the
integrated disclosure generally would be
provided within the same timeframe. 75
FR 2741. For loans not secured by one
to four units of residential real property,
the credit disclosure exemption notice
must be provided to the consumer as
soon as reasonably practicable after the
credit score has been obtained, but in
any event at or before consummation in
the case of closed-end credit or before
the first transaction is made under an
open-end credit plan. § 222.74(e)(3).

Some industry commenters asked the
Board to clarify that if a creditor
provides credit score exception notices
or section 609 notices to consumers, the
creditor would not be required to
include the disclosures required by
section 1100F of the Dodd-Frank Act in
the adverse action notice. One industry
commenter also requested that the
Board clarify that a creditor is allowed
to combine the section 609(g) notice
with an adverse action notice. For the
reasons discussed below, the Board does
not believe a creditor would comply
with the FCRA adverse action
provisions in section 1100F by
providing a credit score disclosure
exception notice or section 609(g)
notice. In addition, the Board does not
believe that the 609(g) notice may be

integrated into a FCRA adverse action
notice.

Substitute notices. One industry
commenter asked the Board to clarify
that if a creditor provides credit score
disclosure exception notices in
connection with all loan applications,
the creditor would not be required to
include the credit score disclosures
required by section 1100F of the Dodd-
Frank Act in the adverse action notice.

In addition, one industry commenter
suggested that if a creditor provides
consumers with the disclosures required
by section 609(g) of the FCRA, the
creditor should not be required to
disclose credit score information under
section 1100F of the Dodd-Frank Act in
the adverse action notice. This
commenter noted that the credit score
might change between the 609(g)
disclosure and adverse action notice,
leading to consumer confusion. The
commenter argued that Congress likely
did not intend consumers to receive
multiple credit disclosures in
connection with a single transaction.

The Board does not believe a creditor
would comply with the FCRA adverse
action provisions by providing a credit
score disclosure exception notice or
section 609(g) notice. These notices
provide different information and have
different timing requirements than the
adverse action notice. In addition, the
credit score disclosed on the credit
score disclosure exception notice or
section 609(g) notice might not be the
credit score used in taking adverse
action. For example, for purposes of the
credit score disclosure exception notice,
if a person uses a credit score that was
not created by a consumer reporting
agency, such as a proprietary score, that
person is permitted to disclose either
the proprietary score or a credit score it
obtained from an entity regularly
engaged in the business of selling credit
scores, even if the latter credit score was
not used in the credit decision.
Nonetheless, in that circumstance, the
FCRA adverse action notice must
contain the proprietary score under
1100F. As discussed above, if a creditor
uses a proprietary “credit” score in
taking adverse action and does not use
a credit score from a consumer reporting
agency, the creditor must disclose
information about the proprietary score
under section 1100F.

Combined notices. One industry
commenter requested that the Board
clarify that a creditor is allowed to
combine the section 609(g) notice with
a FCRA adverse action notice. The
Board does not believe a creditor would
comply with the FCRA adverse action
provisions by combining the section
609(g) notice with an adverse action

notice for the reasons discussed above.
In addition, the Board believes that
allowing the section 609(g) notice to be
combined with the adverse action notice
might detract consumers from the
primary purposes of the adverse action
notice, which is to notify the consumer
that adverse action has been taken.

Co-Applicants

Several industry commenters asked
who should receive an adverse action
notice when a credit application
involves multiple applicants. These
commenters stated that applicants
should not receive each other’s credit
scores. They also recommended adding
language to the model forms to indicate
that for co-applicants, the adverse action
decision may be based on either or both
of the applicants’ credit information.
They explained that such language
would decrease consumer confusion,
since an applicant with an excellent
credit profile who receives an adverse
action notice may not realize that the
adverse action decision may have been
made because of the co-applicant’s
credit profile.

Section 202.9(f) of Regulation B
permits a creditor to provide an adverse
action notice to only one applicant, and
requires a creditor to provide an adverse
action notice to the primary applicant,
when a primary applicant is readily
apparent. In contrast, section 615(a) of
the FCRA requires a creditor to provide
the disclosures mandated by that
section to “‘any consumer’”’ against
whom adverse action is taken, if the
adverse action is based in whole or in
part on information from a consumer
report. The FCRA’s reference to “‘any
consumer” would seem to include co-
applicants. Given privacy and customer
relations concerns, the Board expects
that creditors would generally provide
separate FCRA adverse action notices to
each applicant with only the
individual’s credit score on each notice.

As discussed above, several
commenters recommended adding
language to the model forms to indicate
that for co-applicants, the adverse action
decision may be based on either or both
of the applicants’ credit information.
The Board believes that providing this
additional language on the model forms
would complicate the disclosures
without providing a substantial benefit
to consumers. An applicant with strong
credit who receives an adverse action
notice will likely understand that the
adverse action decision was based on
the co-applicant’s credit information or
will contact the creditor to inquire.
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Guarantors and Co-Signers

An application may involve a
guarantor or co-signer. Some industry
commenters asked whether a guarantor
or co-signer should receive an adverse
action notice. These commenters also
asked whether the guarantor’s or co-
signer’s credit score should be disclosed
to the applicant, where the creditor uses
the guarantor’s or co-signer’s credit
score in taking adverse action.

Under section 701(d)(6) of the ECOA
and § 202.2(c) of Regulation B, only an
applicant can experience adverse action.
Further, a guarantor or co-signer is not
deemed an applicant under § 202.2(e).
Sections 603(k)(1)(A) and 603(k)(1)(B)(2)
of the FCRA provide that adverse action
has the same meaning for purposes of
the FCRA as is provided in the ECOA
and Regulation B in the context of a
credit application. Therefore, a
guarantor or co-signer would not receive
an adverse action notice under the
ECOA or the FCRA. The credit applicant
would, however, receive an adverse
action notice, even if the adverse action
decision is made solely based on
information in the guarantor’s or co-
signer’s consumer report. Section 1100F
of the Dodd-Frank Act does not address
whether, in this circumstance, the
adverse action notice received by an
applicant under the FCRA should
include a guarantor or co-signer’s credit
score. The Board does not believe,
however, that Congress intended for an
individual to receive another
individual’s credit score. Section
609(f)(2) of the FCRA associates a credit
score with a particular individual. The
Board accordingly believes that a
guarantor or co-signer’s credit score
should not be disclosed to an applicant
in an adverse action notice.

Multiple Scores

Some creditors may obtain multiple
credit scores from consumer reporting
agencies in connection with their
underwriting processes. A creditor may
use one or more of those scores in taking
adverse action. Section 1100F of the
Dodd-Frank Act only requires a person
to disclose a single credit score used in
taking adverse action.

When a creditor obtains multiple
scores but only uses one in making the
decision, the creditor must disclose the
credit score that it used. Commenters
asked what credit score or scores
creditors should disclose when creditors
use multiple scores in taking adverse
action, for example, from different
consumer reporting agencies. Section
1100F of the Dodd-Frank Act does not
specify what credit score should be
disclosed in such cases, but only

requires a person to disclose a single
credit score that is used by the person
in making the credit decision. A creditor
would comply with the statute by
disclosing any of the credit scores that
it used. The Board expects that creditors
will have policies and procedures to
determine which of the multiple credit
scores was used in taking adverse
action. For instance, a creditor could
have policies and procedures specifying
that: (1) When the creditor obtains or
creates multiple credit scores but only
uses one of those credit scores in taking
adverse action, for example, by using
the low, middle, high, or most recent
score, the creditor would disclose that
credit score and information relating to
that credit score; and (2) when a creditor
uses multiple credit scores in taking
adverse action, for example, by
computing the average of all the credit
scores obtained, the creditor would
disclose any one of those credit scores
and information relating to the credit
score.

Because credit scoring models may
differ considerably in nature and the
range of scores used, consumers would
not necessarily benefit if they receive
and try to compare multiple scores.
Disclosing multiple credit scores could
confuse consumers who do not
understand the differences, which might
lessen the value of the section 1100F
disclosures. Moreover, section 1078(a)
of the Dodd-Frank Act requires the
Consumer Financial Protection Bureau
(CFPB) to conduct a study of the
different credit scoring systems, and
whether these variations disadvantage
consumers. The CFPB’s study might
develop a record that could serve as the
basis for reconsidering this issue in a
future rulemaking.

Adverse Actions Not Limited to Credit

An industry commenter asked
whether credit score information under
section 1100F of the Dodd-Frank Act
must be disclosed in FCRA adverse
action notices for non-lending products.
This commenter notes that the
definition of “credit score” for purposes
of section 1100F of the Dodd-Frank Act
refers to a credit score “used by a person
who makes or arranges a loan.” The
commenter asserted argued that
Congress intended to limit the section
1100F disclosures to credit decisions.

Section 202.2(c) of the ECOA limits
the definition of adverse action to
decisions regarding credit. The FCRA,
however, does not include such a
limitation. See section 603(k)(1) of the
FCRA. The FCRA therefore applies to
adverse action decisions related to
credit, but also decisions regarding, for
example, a deposit account, insurance

product, or employment. Although a
credit score may generally be used in
making or arranging loans, a credit score
may also be used in taking adverse
action not related to credit. The Board
believes that a person would need to
disclose a credit score obtained from a
consumer reporting agency as part of the
adverse action notice as set forth in
section 1100F of the Dodd Frank Act,
even if the person used the credit score
to take adverse action for a non-lending
product. In requiring credit score
disclosures, section 1100F does not state
that the credit score disclosures are only
required for adverse action decisions
related to credit.

Implementation Date

Some industry commenters asked that
the Board delay the rule’s
implementation date by 6 months to at
least 12 months. One commenter
suggested that the Board stay the
rulemaking, and let the CFPB finalize
the rule.? Another commenter requested
that creditors should receive a safe
harbor for using the proposed model
forms until creditors can implement the
requirements in the final rule.

Section 1100F of the Dodd-Frank Act
is self-effectuating and will become
legally effective on July 21, 2011, even
if there are no implementing rules or
model forms. To provide guidance to
institutions in establishing their
compliance programs, this final rule
will become effective 30 days after the
date of publication in the Federal
Register.

III. Regulatory Analysis

A. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3521; 5 CFR part 1320 Appendix
A.1), the Board reviewed the final
rulemaking under the authority
delegated to the Board by the Office of
Management and Budget (OMB). The
collection of information that is
required by this final rulemaking is
found in 12 CFR part 202. In addition,
as permitted by the PRA, the Board will
extend for three years the current
recordkeeping and disclosure
requirements in connection with
Regulation B. The Board may not
conduct or sponsor, and an organization
is not required to respond to, this
information collection unless it displays
a currently valid OMB control number.
The OMB control number is 7100-0201.

Section 703(a)(1) of the Equal Credit
Opportunity Act (15 U.S.C. 1691b(a)(1))
authorizes the Board to issue regulations

3Rule writing authority under the FCRA will
transfer to the CFPB on July 21, 2011.
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to carry out the provisions of the Act.
The purpose of the Act is to ensure that
credit is made available to all
creditworthy customers without
discrimination on the basis of race,
color, religion, national origin, sex,
marital status, age (provided the
applicant has the capacity to contract),
receipt of public assistance income, or
the fact that the applicant has in good
faith exercised any right under the
Consumer Credit Protection Act (15
U.S.C. 1600 et seq.). This information
collection is mandatory.

Regulation B applies to all types of
creditors, not just State member banks.
However, under the PRA, the Board
accounts for the burden of the
paperwork associated with the
regulation only for entities that are
supervised by the Board. Appendix A of
Regulation B defines these creditors as
State member banks, branches and
agencies of foreign banks (other than
federal branches, federal agencies, and
insured state branches of foreign banks),
commercial lending companies owned
or controlled by foreign banks, and
organizations operating under section
25 or 25A of the Federal Reserve Act.
Other federal agencies account for the
paperwork burden for the institutions
they supervise. Creditors are required to
retain records for 12 to 25 months as
evidence of compliance.

As discussed above, on March 15,
2011, the Board published in the
Federal Register a notice of proposed
rulemaking that is consistent with new
content requirements in section 615(a)
of the FCRA that were added by section
1100F of the Dodd-Frank Act. 76 FR
13896. The PRA comment period
expired on May 16, 2011.

In the proposal, the Board estimated
that respondents potentially affected by
the additional notice would take, on
average, 16 hours (2 business days) to
update their systems and modify model
notices to comply with the proposed
requirements. The Board recognized
that the amount of time needed for any
particular creditor subject to the
proposed requirements may be higher or
lower, but believed this average figure
was a reasonable estimate.

Several industry commenters believed
that the Board underestimated the
compliance burden of the proposed
rule. These commenters asserted that
compliance would require between 2
weeks and 8,000 hours.

Based on these comments, the Board
is inclined to agree that some additional
time beyond 16 hours may be needed.
The Board, therefore, has revised
upward its prior burden estimate. The
Board believes that 32 hours (4 business
days) is a reasonable estimate of the

average amount of time to modify
existing database systems to incorporate
these new requirements. In addition, an
industry commenter asked that the
Board clarify whether the Board
proposed to extend current
recordkeeping requirements for 3 years,
or to lengthen current recordkeeping
requirements. As explained in the
proposed rule, the Board is extending
current recordkeeping and disclosure
requirements for 3 years.

Entities affected by this final rule are
already familiar with the existing
adverse action provisions. It should not
be overly burdensome to persons using
a credit score when making the decision
requiring an adverse action notice to
add additional information to that
notice. In addition, the Board has
provided model notices that should
significantly reduce the cost of
compliance with the final rule.

B. Regulatory Flexibility Act

The Board prepared an initial
regulatory flexibility analysis under the
Regulatory Flexibility Act (RFA)

(5 U.S.C. 601 et seq.) in connection with
the proposed rule. The final rule covers
certain banks, other depository
institutions, and non-bank entities that
take adverse action against consumers.
The Small Business Administration
(SBA) establishes size standards that
define which entities are small
businesses for purposes of the RFA.4
The size standard to be considered a
small business is: $175 million or less
in assets for banks and other depository
institutions; and $7 million or less in
annual revenues for the majority of non-
bank entities that are likely to be subject
to the final rule. Under section 605(b) of
the RFA, 5 U.S.C. 605(b), the regulatory
flexibility analysis otherwise required
under section 604 of the RFA is not
required if an agency certifies, along
with a statement providing the factual
basis for such certification, that the final
rule will not have a significant
economic impact on a substantial
number of small entities. The Board
hereby certifies that the final rule will
not have a significant economic impact
on a substantial number of small
business entities. The Board recognizes
that the final rule will affect some small
business entities; however the Board
does not expect that a substantial
number of small businesses will be
affected or that the final rule will have

a significant economic impact on them,
particularly in light of the information

4U.S. Small Business Administration, Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.

already required to be disclosed under
section 615(a) of the FCRA.
Nonetheless, the Board has decided to
publish a final regulatory flexibility
analysis with the final rule and has
prepared the following analysis:

1. Reasons for the Final Rule

Section 1100F of the Dodd-Frank Act
amends section 615(a) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in adverse action notices when the
person uses a credit score in taking
adverse action. Specifically, a person
must disclose, in addition to the
information currently required by
section 615(a) of the FCRA: (1) A
numerical credit score used in making
the credit decision; (2) the range of
possible scores under the model used;
(3) up to four key factors that adversely
affected the consumer’s credit score (or
up to five factors if the number of
inquiries made with respect to that
consumer report is a key factor); (4) the
date on which the credit score was
created; and (5) the name of the person
or entity that provided the credit score.
The effective date of these amendments
is July 21, 2011.

Certain model notices in Regulation B
include the content required by both the
ECOA and the FCRA adverse action
provisions, so that creditors can use the
model notices to comply with the
adverse action requirements of both
statutes. The Board is issuing the final
rule to amend the combined ECOA—
FCRA adverse action model notices in
Regulation B pursuant to its existing
authority under section 703(a) of the
ECOA, to facilitate compliance with the
new requirements under section 1100F
of the Dodd-Frank Act.

2. Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
above contains information on the
objectives and legal basis of the final
rule. The legal basis for the final rule is
section 703(a) of the ECOA. The final
rule is consistent with section 1100F of
the Dodd-Frank Act.

3. Summary of Issues Raised by
Commenters

Some industry commenters stated that
the proposed rules would create
substantial compliance burdens,
particularly for small entities. They
asked that small entities be exempt from
the requirements, or that the Board
delay the implementation date for small
entities.

This issue is outside the scope of this
rulemaking, because the Board does not
have authority under the ECOA to carve
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out small entities from the requirements
of section 1100F of the Dodd-Frank Act.
Further, as discussed above, Congress
set the effective date for section 1100F
of the Dodd-Frank Act for July 21, 2011.
Section 1100F is self-implementing and
will become legally effective on July 21,
2011, even if there is no implementing
regulation or model forms. The final
rule will facilitate compliance by
providing guidance for institutions in
establishing their compliance programs,
and will become effective 30 days after
the date of publication in the Federal
Register.

4. Description of Small Entities to
Which the Final Rule Applies

The final rule applies to any person
that (1) is required to provide an adverse
action notice to a consumer; and (2)
uses a credit score in making the credit
decision requiring an adverse action
notice. The total number of small
entities likely to be affected by the final
rule is unknown, because the Board
does not have data on the number of
small entities that use credit scores in
taking adverse action in connection
with consumer credit. The adverse
action provisions of section 1100F of the
Dodd-Frank Act have broad
applicability to persons who use credit
scores in taking adverse action in
connection with the provision of
consumer credit.

Based on estimates compiled by the
Board, the Federal Deposit Insurance
Corporation, and the Office of Thrift
Supervision, there are approximately
9,458 depository institutions that could
be considered small entities and that are
potentially subject to the final rule.5 The
available data are insufficient to
estimate the number of non-bank
entities that would be subject to the
final rule and that are small as defined
by the SBA. Such entities would
include non-bank mortgage lenders,
auto finance companies, automobile
dealers, other non-bank finance
companies, insurance companies,
employers, telephone companies, and
utility companies.

It also is unknown how many of these
small entities that meet the SBA’s size
standards and that are potentially
subject to the final rule use credit scores
in taking adverse action in connection
with the provision of consumer credit.
The final rule does not, however,
impose any requirements on small

5The estimate includes 1,459 institutions
regulated by the Board, 659 national banks, and
4,099 federally-chartered credit unions, as
determined by the Board. The estimate also
includes 2,872 institutions regulated by the FDIC
and 369 thrifts regulated by the OTS. See 75 FR
36016, 36020 (Jun. 24, 2010).

entities that do not use credit scores in
taking adverse action in connection
with consumer credit.

5. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
final rule are described in detail in the
SUPPLEMENTARY INFORMATION above.

A person must currently determine if
it takes adverse action in connection
with the provision of consumer credit,
based in whole or in part on consumer
reports. If the person takes adverse
action based on consumer reports, the
person must provide adverse action
notices with the information currently
required by section 615(a) of the FCRA.

Section 1100F of the Dodd-Frank Act
amends section 615(a) of the FCRA to
require a person who takes adverse
action and uses a credit score in making
the adverse action determination to
provide credit score information in the
adverse action notice, in addition to the
information currently required by
section 615(a) of the FCRA. Under the
FCRA, the person would need to design,
generate, and provide notices that
include the credit score information.
This final rule provides model forms
that may be used by creditors to comply
with these new requirements.

The Board does not expect that the
costs associated with this final rule will
place a significant burden on small
entities.

6. Identification of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Board has not identified any
federal statutes or regulations that
would duplicate, overlap, or conflict
with the final rule. As discussed in Part
I above, the amendments to the adverse
action notices are consistent with
section 1100F of the Dodd-Frank Act.
The Board is issuing the final rule
pursuant to its existing authority under
section 703(a) of the ECOA. The
amendments to the adverse action
model notices have been designed to
work in conjunction with the
requirements of section 1100F of the
Dodd-Frank Act to help facilitate
uniform compliance when this section
becomes effective.

7. Steps Taken To Minimize the
Economic Impact on Small Entities

The Board solicited comments on any
significant alternatives consistent with
section 703(a) of the ECOA and the
provisions of section 1100F of the Dodd-
Frank Act that would minimize the
impact of the final rule on small
entities. As noted above, several
industry commenters suggested that

small entities be exempt from the
proposed rules, or that the Board delay
the implementation date for small
entities.

The Board has sought to minimize the
economic impact on small entities by
providing model notices to ease
creditors’ burden. As explained above,
however, the Board does not have
authority under the ECOA to carve out
small entities from the requirements of
section 1100F of the Dodd-Frank Act. In
addition, Congress set the effective date
for section 1100F of the Dodd-Frank Act
for July 21, 2011. Section 1100F is self-
implementing and will become legally
effective on July 21, 2011, even if there
is no implementing regulation. This
final rule will provide guidance to
institutions in establishing their
compliance programs. Accordingly, the
final rule will become effective 30 days
after the date of publication in the
Federal Register.

List of Subjects in 12 CFR Part 202

Aged, Banks, Banking, Civil rights,
Consumer protection, Credit,
Discrimination, Federal Reserve System,
Marital status discrimination, Penalties,
Religious discrimination, Reporting and
recordkeeping requirements, Sex
discrimination.

For the reasons set forth in the
preamble, the Board amends 12 CFR
part 202 and the Official Staff
Commentary, as follows:

PART 202—EQUAL CREDIT
OPPORTUNITY ACT (REGULATION B)

m 1. The authority citation for part 202
continues to read as follows:

Authority: 15 U.S.C. 1693b.

m 2. Section 202.12(b)(4) is amended as
follows:

§202.12 Record retention.

* * * * *

(b) * * *
(4) Enforcement proceedings and
investigations. A creditor shall retain
the information beyond 25 months (12
months for business credit, except as
provided in paragraph (b)(5) of this
section) if the creditor has actual notice
that it is under investigation or is
subject to an enforcement proceeding
for an alleged violation of the Act or this
part, by the Attorney General of the
United States or by an enforcement
agency charged with monitoring that
creditor’s compliance with the Act and
this regulation, or if it has been served
with notice of an action filed pursuant
to section 706 of the Act and § 202.16
of this part. The creditor shall retain the
information until final disposition of the
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matter, unless an earlier time is allowed

by order of the agency or court.
* * * * *

m 3. Appendix C to Part 202 is amended
by revising paragraph 2 and Forms C—
1 through C-5 to read as follows:

APPENDIX C To Part 202—Sample
Notification Forms

* * * * *

2. Form C-1 contains the Fair Credit
Reporting Act disclosure as required by
sections 615(a) and (b) of that act. Forms C—
2 through C-5 contain only the section 615(a)
disclosure (that a creditor obtained
information from a consumer reporting
agency that was considered in the credit
decision and, as applicable, a credit score
used in taking adverse action along with
related information). A creditor must provide
the section 615(a) disclosure when adverse
action is taken against a consumer based on
information from a consumer reporting
agency. A creditor must provide the section
615(b) disclosure when adverse action is
taken based on information from an outside
source other than a consumer reporting
agency. In addition, a creditor must provide
the section 615(b) disclosure if the creditor
obtained information from an affiliate other
than information in a consumer report or
other than information concerning the
affiliate’s own transactions or experiences
with the consumer. Creditors may comply
with the disclosure requirements for adverse
action based on information in a consumer
report obtained from an affiliate by providing
either the section 615(a) or section 615(b)
disclosure. Optional language in Forms C-1
through C-5 may be used to direct the
consumer to the entity that provided the
credit score for any questions about the credit
score, along with the entity’s contact
information. Creditors may use or not use
this additional language without losing the
safe harbor, since the language is optional.

* * * * *

Form C-1—Sample Notice of Action Taken
and Statement of Reasons Statement of
Credit Denial, Termination or Change

Date:

Applicant’s Name:

_ Temporary or irregular employment

_Unable to verify employment

_ Length of employment

~ Income insufficient for amount of
credit requested

_ Excessive obligations in relation to
income

_Unable to verify income

_ Length of residence

_ Temporary residence

_Unable to verify residence

~ No credit file

_ Limited credit experience

~ Poor credit performance with us

_ Delinquent past or present credit
obligations with others

_ Collection action or judgment

~ Garnishment or attachment

_ Foreclosure or repossession

~ Bankruptcy

_ Number of recent inquiries on credit
bureau report

~ Value or type of collateral not
sufficient

___ Other, specify:

Part II—Disclosure of Use of Information
Obtained From an Outside Source

This section should be completed if the
credit decision was based in whole or in part
on information that has been obtained from
an outside source.

~ Ouwur credit decision was based in
whole or in part on information obtained in
a report from the consumer reporting agency
listed below. You have a right under the Fair
Credit Reporting Act to know the information
contained in your credit file at the consumer
reporting agency. The reporting agency
played no part in our decision and is unable
to supply specific reasons why we have
denied credit to you. You also have a right
to a free copy of your report from the
reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you receive is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency.

Name:

Address:

Applicant’s Address:

Description of Account, Transaction, or
Requested Credit:

Description of Action Taken:

Part I—Principal Reason(s) for Credit
Denial, Termination, or Other Action Taken
Concerning Credit

This section must be completed in all
instances.

_ Credit application incomplete

~ Insufficient number of credit
references provided

~ Unacceptable type of credit references
provided

~Unable to verify credit references

[Toll-free] Telephone number:

[We also obtained your credit score from

this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your consumer report. Your
credit score can change, depending on how
the information in your consumer report
changes.

Your credit score:

Date:

Scores range from a low of

high of

Key factors that adversely affected your
credit score:

toa

[Number of recent inquiries on consumer
report, as a key factor]

[If you have any questions regarding your
credit score, you should contact [entity that
provided the credit score] at:

Address:

[Toll-free] Telephone number:]]

~ Our credit decision was based in
whole or in part on information obtained
from an affiliate or from an outside source
other than a consumer reporting agency.
Under the Fair Credit Reporting Act, you
have the right to make a written request, no
later than 60 days after you receive this
notice, for disclosure of the nature of this
information.

If you have any questions regarding this
notice, you should contact:

Creditor’s name:

Creditor’s address:

Creditor’s telephone number:

Notice: The federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (provided the
applicant has the capacity to enter into a
binding contract); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

Form C-2—Sample Notice of Action Taken
and Statement of Reasons

Date

Dear Applicant: Thank you for your recent
application. Your request for [a loan/a credit
card/an increase in your credit limit] was
carefully considered, and we regret that we
are unable to approve your application at this
time, for the following reason(s):

Your Income:

__ is below our minimum requirement.
__ isinsufficient to sustain payments on the
amount of credit requested.

~_ could not be verified.

Your Employment:

__is not of sufficient length to qualify.
~ could not be verified.

Your Credit History:

of making payments on time was not
satisfactory.

~ could not be verified.

Your Application:

~ lacks a sufficient number of credit
references.

_ lacks acceptable types of credit
references.

_ reveals that current obligations are
excessive in relation to income.

Other:

The consumer reporting agency contacted
that provided information that influenced
our decision in whole or in part was [name,
address and [toll-free] telephone number of
the reporting agency|. The reporting agency
played no part in our decision and is unable
to supply specific reasons why we have
denied credit to you. You have a right under
the Fair Credit Reporting Act to know the
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information contained in your credit file at
the consumer reporting agency. You also
have a right to a free copy of your report from
the reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you receive is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency. Any questions regarding such
information should be directed to [consumer
reporting agency]. If you have any questions
regarding this letter, you should contact us at
[creditor’s name, address and telephone
number].

[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your consumer report. Your
credit score can change, depending on how
the information in your consumer report
changes.

Your credit score:

Date:

Scores range from a low of toa

high of

Key factors that adversely affected your
credit score:

[Number of recent inquiries on consumer
report, as a key factor]

[If you have any questions regarding your
credit score, you should contact [entity that
provided the credit score] at:

Address:

[Toll-free] Telephone
number: 1]

Notice: The federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (provided the
applicant has the capacity to enter into a
binding contract); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

Form C-3—Sample Notice of Action Taken
and Statement of Reasons [(Credit Scoring)]
Date

Dear Applicant: Thank you for your recent
application for ] . We regret that we
are unable to approve your request.

[Reasons for Denial of Credit]

Your application was processed by a
[credit scoring| system that assigns a
numerical value to the various items of
information we consider in evaluating an
application. These numerical values are
based upon the results of analyses of
repayment histories of large numbers of
customers.

The information you provided in your
application did not score a sufficient number

of points for approval of the application. The
reasons you did not score well compared
with other applicants were:

¢ Insufficient bank references

¢ Type of occupation

¢ Insufficient credit experience

e Number of recent inquiries on credit
bureau report

[Your Right to Get Your Consumer Report]

In evaluating your application the
consumer reporting agency listed below
provided us with information that in whole
or in part influenced our decision. The
consumer reporting agency played no part in
our decision and is unable to supply specific
reasons why we have denied credit to you.
You have a right under the Fair Credit
Reporting Act to know the information
contained in your credit file at the consumer
reporting agency. It can be obtained by
contacting: [name, address, and [toll-free]
telephone number of the consumer reporting
agency]. You also have a right to a free copy
of your report from the reporting agency, if
you request it no later than 60 days after you
receive this notice. In addition, if you find
that any information contained in the report
you receive is inaccurate or incomplete, you
have the right to dispute the matter with the
reporting agency.

[Information about Your Credit Score]

We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your consumer report. Your
credit score can change, depending on how
the information in your consumer report
changes.
Your credit score:

Date:

Scores range from a low of
of

Key factors that adversely affected your
credit score:

to a high

[Number of recent inquiries on consumer
report, as a key factor]

[If you have any questions regarding your
credit score, you should contact [entity that
provided the credit score] at:

Address:

[Toll-free] Telephone
number: 11

If you have any questions regarding this
letter, you should contact us at

Creditor’s Name:

Address:

Telephone:

Sincerely,

Notice: The federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (with certain
limited exceptions); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant

has in good faith exercised any right under
the Consumer Credit Protection Act. The
federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

Form C-4—Sample Notice of Action Taken,
Statement of Reasons and Counteroffer

Date

Dear Applicant: Thank you for your
application for . We are unable to
offer you credit on the terms that you
requested for the following reason(s):

We can, however, offer you credit on the
following terms:

If this offer is acceptable to you, please
notify us within [amount of time] at the
following address: .

Our credit decision on your application
was based in whole or in part on information
obtained in a report from [name, address and
[toll-free] telephone number of the consumer
reporting agency]. You have a right under the
Fair Credit Reporting Act to know the
information contained in your credit file at
the consumer reporting agency. The reporting
agency played no part in our decision and is
unable to supply specific reasons why we
have denied credit to you. You also have a
right to a free copy of your report from the
reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you receive is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency.

[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your consumer report. Your
credit score can change, depending on how
the information in your consumer report
changes.

Your credit score:

Date:
Scores range fromalowof ~ to
a high of ]
Key factors that adversely affected your
credit score:

[Number of recent inquiries on consumer
report, as a key factor]

[If you have any questions regarding your
credit score, you should contact [entity that
provided the credit score] at:

Address:

[Toll-free] Telephone
number: 11

You should know that the federal Equal
Credit Opportunity Act prohibits creditors,
such as ourselves, from discriminating
against credit applicants on the basis of their
race, color, religion, national origin, sex,
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marital status, age (provided the applicant
has the capacity to enter into a binding
contract), because they receive income from
a public assistance program, or because they
may have exercised their rights under the
Consumer Credit Protection Act. If you
believe there has been discrimination in
handling your application you should
contact the [name and address of the
appropriate federal enforcement agency
listed in appendix Al.

Sincerely,

Form C-5—Sample Disclosure of Right to
Request Specific Reasons for Credit Denial
Date

Dear Applicant: Thank you for applying to
us for .

After carefully reviewing your application,
we are sorry to advise you that we cannot
[open an account for you/grant a loan to you/
increase your credit limit] at this time. If you
would like a statement of specific reasons
why your application was denied, please
contact [our credit service manager] shown
below within 60 days of the date of this
letter. We will provide you with the
statement of reasons within 30 days after
receiving your request.

Creditor’s Name
Address
Telephone Number

If we obtained information from a
consumer reporting agency as part of our
consideration of your application, its name,
address, and [toll-free] telephone number is
shown below. The reporting agency played
no part in our decision and is unable to
supply specific reasons why we have denied
credit to you. [You have a right under the
Fair Credit Reporting Act to know the
information contained in your credit file at
the consumer reporting agency.] You have a
right to a free copy of your report from the
reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you received is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency. You can find out about the
information contained in your file (if one was
used) by contacting:

Consumer reporting agency’s name
Address
[Toll-free] Telephone number

[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your consumer report. Your
credit score can change, depending on how
the information in your consumer report
changes.

Your credit score:
Date:

Scores range from a low of to
a high of

Key factors that adversely affected your
credit score:

[Number of recent inquiries on consumer
report, as a key factor]

[If you have any questions regarding your
credit score, you should contact [entity that
provided the credit score] at:

Address:

[Toll-free] Telephone
number: 11

Sincerely,

Notice: The federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (provided the
applicant has the capacity to enter into a
binding contract); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

* * * * *

m 4. Supplement I to part 202 is
amended by revising paragraph 9(b)(2)—
9 to read as follows:

Supplement I to Part 202—Official Staff
Interpretations

* * * * *

Section 202.9—Notifications
* * * * *

Paragraph 9(b)(2)

* * * * *

9. Combined ECOA-FCRA disclosures. The
ECOA requires disclosure of the principal
reasons for denying or taking other adverse
action on an application for an extension of
credit. The Fair Credit Reporting Act (FCRA)
requires a creditor to disclose when it has
based its decision in whole or in part on
information from a source other than the
applicant or its own files. Disclosing that a
consumer report was obtained and used in
the denial of the application, as the FCRA
requires, does not satisfy the ECOA
requirement to disclose specific reasons. For
example, if the applicant’s credit history
reveals delinquent credit obligations and the
application is denied for that reason, to
satisfy § 202.9(b)(2) the creditor must
disclose that the application was denied
because of the applicant’s delinquent credit
obligations. The FCRA also requires a
creditor to disclose, as applicable, a credit
score it used in taking adverse action along
with related information, including up to
four key factors that adversely affected the
consumer’s credit score (or up to five factors
if the number of inquiries made with respect
to that consumer report is a key factor).
Disclosing the key factors that adversely
affected the consumer’s credit score does not
satisfy the ECOA requirement to disclose
specific reasons for denying or taking other
adverse action on an application or extension
of credit. Sample forms C-1 through C-5 of
Appendix C of the regulation provide for

both the ECOA and FCRA disclosures. See
also comment 9(a)(2)-1.
* * * * *

By order of the Board of Governors of the
Federal Reserve System, July 6, 2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-17585 Filed 7-14—11; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 222
[Regulation V; Docket No. R-1407]
RIN 7100-AD66

FEDERAL TRADE COMMISSION

16 CFR Parts 640 and 698
RIN R411009

Fair Credit Reporting Risk-Based
Pricing Regulations

AGENCIES: Board of Governors of the
Federal Reserve System (Board) and
Federal Trade Commission
(Commission).

ACTION: Final rules.

SUMMARY: On January 15, 2010, the
Board and the Commission published
final rules to implement the risk-based
pricing provisions in section 311 of the
Fair and Accurate Credit Transactions
Act of 2003 (FACT Act), which
amended the Fair Credit Reporting Act
(FCRA). The final rules generally
require a creditor to provide a risk-based
pricing notice to a consumer when the
creditor uses a consumer report to grant
or extend credit to the consumer on
material terms that are materially less
favorable than the most favorable terms
available to a substantial proportion of
consumers from or through that
creditor. The Board and the Commission
are amending their respective risk-based
pricing rules to require disclosure of
credit scores and information relating to
credit scores in risk-based pricing
notices if a credit score of the consumer
is used in setting the material terms of
credit. These final rules reflect the new
requirements in section 615(h) of the
FCRA that were added by section 1100F
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act.

DATES: These rules are effective August
15, 2011.

FOR FURTHER INFORMATION CONTACT:
Board: Krista P. Ayoub, Counsel;
Mandie K. Aubrey or Nikita M. Pastor,
Senior Attorney; or Catherine
Henderson, Attorney, Division of
Consumer and Community Affairs, (202)
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452-3667 or (202) 452—2412, Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551. For users of a
Telecommunications Device for the Deaf
(TDD) only, contact (202) 263—4869.

Commission: Manas Mohapatra and
Katherine White, Attorneys, Division of
Privacy and Identity Protection, Bureau
of Consumer Protection, (202) 326—
2252, Federal Trade Commission, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION 1:

I. Background

The Fair and Accurate Credit
Transactions Act of 2003 (FACT Act)
was signed into law on December 4,
2003. Public Law 108-159, 117 Stat.
1952. Section 311 of the FACT Act
added section 615(h), 15 U.S.C.
1681m(h), to the Fair Credit Reporting
Act (FCRA) to address risk-based
pricing. Risk-based pricing refers to the
practice of setting or adjusting the price
and other terms of credit offered or
extended to a particular consumer to
reflect the risk of nonpayment by that
consumer. Information from a consumer
report is often used in evaluating the
risk posed by the consumer. Creditors
that engage in risk-based pricing
generally offer more favorable terms to
consumers with good credit histories
and less favorable terms to consumers
with poor credit histories.

Under section 615(h) of the FCRA, a
person generally must provide a risk-
based pricing notice to a consumer
when the person uses a consumer report
in connection with an extension of
credit and, based in whole or in part on
the consumer report, extends credit to
the consumer on terms that are
materially less favorable than the most
favorable terms available to a substantial
proportion of consumers. The risk-based
pricing notice is designed primarily to
improve the accuracy of consumer
reports by alerting consumers to the
existence of negative information in
their consumer reports, so that
consumers can, if they choose, check
their consumer reports for accuracy and

1The Board is placing the final rules in the part
of its regulations that implements the FCRA—12
CFR PART 222. For ease of reference, the
discussion in the SUPPLEMENTARY INFORMATION
section uses the numerical suffix of each of the
Board’s regulations. The FTC also is placing the
final rules and model forms in the part of its
regulations implementing the FCRA, specifically,
16 CFR part 640. However, the FTC uses different
numerical suffixes that equate to the numerical
suffixes discussed in the SUPPLEMENTARY
INFORMATION section as follows: suffix .70 = FTC
suffix .1, suffix .71 = FTC suffix .2, suffix .72 = FTC
suffix .3, suffix .73 = FTC suffix .4, suffix .74 = FTC
suffix .5, and suffix .75 = FTC suffix .6.

correct any inaccurate information. The
Board and the Commission (the
Agencies) jointly published regulations
implementing these risk-based pricing
provisions on January 15, 2010, which
had a mandatory compliance date of
January 1, 2011. 75 FR 2724 (January
2010 Final Rule).

On July 21, 2010, the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act) was
signed into law. Pub. L. 111-203, 124
Stat. 1376. Section 1100F of the Dodd-
Frank Act amends section 615(h) of the
FCRA to require that additional content
be disclosed to consumers in risk-based
pricing notices; specifically, if a credit
score is used in making the credit
decision, the creditor must disclose that
score and certain information relating to
the credit score. The effective date of
these amendments is July 21, 2011.2

The Agencies published proposed
regulations and model forms to reflect
these requirements on March 15, 2011.
76 FR 13902. The comment period
closed on April 14, 2011, and comments
on the Paperwork Reduction Act
analysis closed on May 16, 2011. The
Agencies received more than 35
comment letters regarding the proposal
from banks and other creditors, industry
trade associations, consumer groups,
individual consumers, and others.

Title X of the Dodd-Frank Act also
establishes a Bureau of Consumer
Financial Protection (the Bureau), to
which rulewriting authority for certain
consumer protection laws will transfer.
Section 1088(a)(9) of the Dodd-Frank
Act amends section 615(h)(6) to provide
that rulewriting authority for section
615(h) will transfer to the Bureau.
Pursuant to section 1100H of the Dodd-
Frank Act, however, this rulewriting
authority does not transfer to the Bureau
until July 21, 2011.3 Thus, rulewriting
authority for the risk-based pricing
provisions of the FCRA, including the
amendments prescribed by section
1100F of the Dodd-Frank Act, will not
be vested in the Bureau until the date
that the section 1100F amendments
become effective.

The Agencies believe it is important
to have implementing regulations and
revised model forms in place as close as
possible to July 21, 2011. This will help

2Section 1100H of the Dodd-Frank Act provides
that the amendments in Subtitle H of Title X, which
includes Section 1100F, become effective on a
“designated transfer date.” The Secretary of the
Treasury set the designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).

3 Section 1100H of the Dodd-Frank Act provides
that the amendments in Subtitle H of Title X, which
includes Section 1088, become effective on a
“designated transfer date.” The Secretary of the
Treasury set the designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).

ensure that consumers receive
consistent disclosures of credit scores
and information relating to credit
scores, and will help facilitate uniform
compliance when section 1100F of the
Dodd-Frank Act becomes effective.

Accordingly, the Agencies are
finalizing amendments to the risk-based
pricing rules and notices to incorporate
the additional content required by
section 1100F of the Dodd-Frank Act,
pursuant to their existing authority
under section 615(h) of the FCRA.
Section 615(h) gives the Agencies the
authority to issue rules implementing
the risk-based pricing provisions, and
requires the Agencies to address in
those rules the form, content, timing,
and manner of delivery of risk-based
pricing notices.

In particular, section 615(h)(5)
prescribes certain content requirements
for the risk-based pricing notices, but
provides that the required content
elements are the minimum that must be
disclosed. Moreover, section
615(h)(6)(B)(iv) provides that the
Agencies must provide a model notice
that can be used to comply with section
615(h). Therefore, the Agencies have the
authority to add content to the risk-
based pricing notices that they deem
appropriate. The Agencies believe that
adding to the requirements for the risk-
based pricing notice the content
required by section 1100F of the Dodd-
Frank Act, and providing revised model
notices is appropriate to avoid
consumer confusion, and to ensure
timely and consistent compliance with
the new content provisions.

As discussed more fully below, the
Agencies received some comments from
industry and consumer advocates that
did not relate to the changes to the
model notices to incorporate the section
1100F requirements, such as a new
request to exempt certain entities from
the risk-based pricing rules entirely.
Given the impending transfer of
rulemaking authority to the Bureau,
however, the Agencies are not making
changes to the risk-based pricing rules
and notices beyond those required by
section 1100F of the Dodd-Frank Act.
Such changes are beyond the scope of
this rulemaking.

II. Section-by-Section Analysis

Section .73 Content, Form, and
Timing of Risk-Based Pricing Notices.
Section .73(a) Content of the Notice
Content

Section 615(h) of the FCRA requires a
person to include certain information in
a risk-based pricing notice. The January
2010 Final Rule implements the general
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content requirements for risk-based
pricing notices in §222.72(a)(1) and
§640.3(a)(1) (hereafter “general risk-
based pricing notice”). The January
2010 Final Rule also sets forth the
content requirements for any risk-based
pricing notice required to be given as a
result of the use of a consumer report in
an account review in § 222.72(a)(2) and
§640.3(a)(2) (hereafter “account review
notice”).

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require that creditors disclose additional
information in risk-based pricing
notices. Consistent with section 1100F
of the Dodd-Frank Act, proposed
~.73(a)(1) and (a)(2) amended the
content requirements of the general risk-
based pricing notice and the account
review notice, pursuant to section
615(h) of the FCRA. Proposed
~.73(a)(1)(ix) required a person to
provide the additional content in a
general risk-based pricing notice if a
credit score of the consumer to whom a
person grants, extends, or otherwise
provides credit is used in setting the
material terms of credit. Similarly,
proposed  .73(a)(2)(ix) required a
person to provide the additional content
in an account review notice if a credit
score of the consumer whose extension
of credit is under review is used in
increasing the annual percentage rate.

Specifically, § .73(a)(1)(ix)(B)-(F)
and §  .73(a)(2)(ix)(B)—(F) of the
proposed rules required the following
disclosures: (1) the credit score 4 used
by the person in making the credit
decision; (2) the range of possible credit
scores under the model used to generate
the credit score; (3) all of the key factors
that adversely affected the credit score,
which shall not exceed four key factors,
except that if one of the key factors is
the number of enquiries made with
respect to the consumer report, the
number of key factors shall not exceed
five; (4) the date on which the credit
score was created; and (5) the name of
the consumer reporting agency or other
person that provided the credit score. In
addition, to provide context for the
additional content requirements,
proposed §  .73(a)(1)(ix)(A) and
§  .73(a)(2)(ix)(A) required a
statement that a credit score is a number
that takes into account information in a
consumer report, and that a credit score
can change over time to reflect changes
in the consumer’s credit history.

4 “Credit score” is defined in the January 2010
Final Rule in __.71(]) to have the same meaning
as in section 609(f)(2)(A) of the FCRA, 15 U.S.C.
1681g(f)(2)(A). This is consistent with the definition
of “numerical credit score” in section 1100F of the
Dodd-Frank Act.

Industry commenters generally
supported the additional content. Some
industry commenters, however,
requested additional flexibility in
disclosing the factors that adversely
affect the credit score, as discussed
below. Consumer advocates suggested
that the Agencies add additional
information related to credit scores to
the risk-based pricing notices, as
discussed below. For the reasons
discussed below, the final rules adopt
the changes to §  .73(a)(1)(ix)(A)-(F)
and §  .73(a)(2)(ix)(A)—(F), as
proposed, with an addition to clarify
that the credit score was used in setting
the terms of credit.

Key factors. Several industry
commenters and a consumer advocate
argued that creditors should have
flexibility to disclose only factors that
substantially affected the credit score.
They asserted that requiring creditors to
disclose the top four key factors (or five
factors if the number of enquiries made
with respect to that consumer report is
one of the key factors) was burdensome
and expensive for creditors, and
confusing and of limited value to
consumers. In contrast, one commenter
stated that creditors should be required
to disclose all factors that affected the
credit score, not just the top four key
factors (or five factors if the number of
enquiries made with respect to that
consumer report is a key factor).

Section 1100F of the Dodd-Frank Act
requires a person engaging in risk-based
pricing to provide the consumer the
information set forth in subparagraphs
(B) through (E) of section 609(f)(1) of the
FCRA. Section 609(f)(1)(C) of the FCRA
requires disclosure of all of the key
factors that adversely affected the credit
score of the consumer in the model
used, up to four, subject to section
609(f)(9) of the FCRA. This section
requires that if the key factors that
adversely affected the credit score
include the number of enquiries made
with respect to the consumer report, the
number of enquiries must also be
disclosed as a key factor. Because the
statutes thus require disclosure of the
top four (or five) key factors that
adversely affected the credit score, the
Agencies adopt §  .73(a)(1)(ix)(B)-(F)
and §  .73(a)(2)(ix)(B)-(F) as
proposed.

An industry commenter requested
clarification that a creditor is permitted
to rely on and disclose the key factors
provided with the scores purchased
from consumer reporting agencies,
without verification. The commenter
further asked for guidance in the event
that a consumer reporting agency does
not provide the key factors with the
score.

Under section 1100F of the Dodd-
Frank Act, the person setting the
material terms of credit is responsible
for providing the credit score disclosure,
including the key factors adversely
affecting the credit score. If a creditor is
using a credit score purchased from a
consumer reporting agency, the
consumer reporting agency is in the best
position to identify the key factors that
affected the score. Thus, the creditor
would need to and could rely on that
information in its disclosure to
consumers. With respect to the manner
in which this information may be
obtained from the consumer reporting
agencies, the Agencies acknowledge that
the contractual arrangements between
creditors and consumer reporting
agencies may vary as to how creditors
will receive the credit score information
necessary to comply with section 1100F,
but do not believe that imposing
specific disclosure requirements on
consumer reporting agencies is within
the scope of this rulemaking. In any
event, creditors have two options: (1)
they can write their contracts with
consumer reporting agencies to require
the consumer reporting agencies to
provide them the key factors adversely
affecting the credit score, or (2) they can
choose to send credit score disclosure
exception notices to all consumers
applying for non-mortgage credit. See
Exception Notices, below.

Number of enquiries. Several industry
commenters suggested that creditors not
be required to disclose the number of
enquiries as a key factor that adversely
affected the credit score if the number
of enquiries is not one of the top four
key factors. In these cases, the
commenters said that the effect of the
number of enquiries on the credit score
is marginal, so that disclosing the
number of enquiries as a key factor may
be confusing to consumers.

As discussed above, section 609(f)(9)
of the FCRA states that if the number of
enquiries is a key factor that adversely
affected the consumer’s credit score,
that factor must be disclosed pursuant
to section 609(f)(1)(C) of the FCRA,
without regard to the numerical
limitation. The FCRA accordingly
requires disclosure of the number of
enquiries as a key factor, regardless of
whether it is one of the top four key
factors. Thus, the Agencies adopt the
proposed provision without change.

Additional information regarding
credit scores. Consumer advocates
suggested that the Agencies add
additional information related to credit
scores to the risk-based pricing notices.
Specifically, consumer advocates
suggested that the risk-based pricing
notice include an explanation that the
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consumer does not have a single credit
score, and that the credit score may vary
with the consumer reporting agency,
scoring model provider, or particular
credit product for which the consumer
applied. These commenters indicated
that consumers need this information to
help them understand why they are
receiving a particular score that may not
be the same as a generic score, such as

a FICO or Vantage score.

The Agencies believe that requiring
these additional disclosures might
create “information overload” for
consumers, and detract from the
primary purpose of the credit score
information, which is to inform
consumers of the credit score that has
been used to set the material terms of
credit, or used in the review of the
account. The Agencies agree, however,
that a disclosure that informs the
consumer that the disclosed score was
used in setting the credit terms, or in
review of the credit terms, would
further consumer understanding. The
Agencies are thus adding a requirement
that the notice include this information.
In addition, the Agencies are revising
the model forms H-6 and H-7 in the
Board’s rule and B—6 and B-7 in the
Commission’s rule to add the statement:
“We used your credit score to set the
terms of credit we are offering you,” in
the “What you should know about your
credit score”” box on the model forms.
This statement mirrors a sentence on the
current risk-based pricing notice,
informing consumers that their credit
report was used to set the terms of credit
being offered.

Other comments on content. The
January 2010 Final Rule requires that
the risk-based pricing notice include a
statement that the terms offered, such as
the annual percentage rate, have been
set based on information from a
consumer report. Model Form H-1
adopted as part of the January 2010
Final Rule, and proposed Model Form
H-6 state “We used information from
your credit report(s) to set the terms of
the credit we are offering you, such as
[Annual Percentage Rate/down
payment].”

Some industry commenters objected
to language in the final rules and model
forms adopted as part of the January
2010 Final Rule that indicated that the
terms of credit were ““set” or ‘“based on”
information from a consumer report.
These commenters instead
recommended language stating that the
terms of credit were “based in whole or
in part on information from a consumer
report.” The final rules retain the
current language in the regulation and
model forms, as described above. The
Agencies believe that the current

language in the regulation and model
forms is more concise and
understandable to consumers than the
language suggested by the commenters.

Proprietary Scores

As discussed above, proposed
~.73(a)(1)(ix) required a person to
provide the additional content (i.e., the
credit score and related information) in
a general risk-based pricing notice if a
credit score of the consumer to whom a
person grants, extends, or otherwise
provides credit is used in setting the
material terms of credit. Similarly,
proposed  .73(a)(2)(ix) required a
person to provide the additional content
in an account review notice if a credit
score of the consumer whose extension
of credit is under review is used in
increasing the annual percentage rate.

Some industry commenters
specifically asked when a proprietary
score would be deemed a credit score
for purposes of § .73. Proprietary
scores are those developed by creditors
themselves or for specific creditors, as
opposed to those developed by
consumer reporting agencies or large
scoring companies such as FICO or
Vantage Score for use by individual
creditors. Commenters also asked for
clarification regarding the information a
creditor should disclose under § .73
and the model form a creditor should
use when a creditor uses a proprietary
score in setting the material terms of
credit. Some industry commenters
indicated that a proprietary score
should not be required to be disclosed
under section 1100F of the Dodd-Frank
Act because Congress intended for this
provision to apply only to credit scores
that are obtained from consumer
reporting agencies, and disclosing
proprietary scores would be confusing
to consumers. Consumer advocates
suggested that all proprietary scores, in
particular credit-based insurance scores,
be subject to disclosure under §  .73.

“Credit score” for purposes of section
1100F of the Dodd-Frank Act and
§  .71(1) of the January 2010 Final
Rule is defined to have the same
meaning as section 609(f)(2)(A) of the
FCRA, 15 U.S.C. 1681g(f)(2)(A).
Specifically, section 609(f)(2)(A) of the
FCRA defines a credit score to mean “a
numerical value or a categorization
derived from a statistical tool or
modeling system used by a person who
makes or arranges a loan to predict the
likelihood of certain credit behaviors,
including default[.]” Accordingly,
scores not used to predict the likelihood
of certain credit behaviors, such as
insurance scores or scores used to
predict the likelihood of false identity,

are not credit scores by definition, and
thus are not required to be disclosed.

Most credit scores that meet the FCRA
definition are scores that creditors
obtain from consumer reporting
agencies. Section 609(f)(2)(A) of the
FCRA specifically excludes some—but
notall—proprietary scores. The
definition of credit score does not
include any mortgage score or rating of
an automated underwriting system that
considers one or more factors in
addition to credit information,
including the loan-to-value ratio, the
amount of down payment, or the
financial assets of a consumer.

Thus, if a creditor uses a proprietary
score that is based on one or more of
these factors in addition to information
obtained from a consumer reporting
agency, this proprietary score is not a
credit score for purposes of § .71(1)
and .73 and thus does not need to
be disclosed to the consumer. If,
however, the creditor uses both a
proprietary score that does not meet the
definition of a credit score and a credit
score from a consumer reporting agency
in setting the material terms of credit or
reviewing the account, the creditor
would disclose the credit score from the
consumer reporting agency under
§  .73(a)(1)(ix)and __ .73(a)(2)(ix),
as applicable. Similarly, if a creditor
uses a credit score from a consumer
reporting agency as an input to a
proprietary score, but that proprietary
score itself is not a credit score, the
creditor would disclose the credit score
from the consumer reporting agency
under §  .73. The creditor may use
the “Your Credit Score and
Understanding Your Credit Score”
section of Forms H-6 and H-7 of the
Board’s rules and Forms B—6 and B-7 of
the Commission’s rules for these
disclosures.

In contrast, if a creditor uses a
proprietary score that only includes
information acquired from a consumer
reporting agency in setting the material
terms of credit or reviewing the account,
the proprietary score would be a credit
score under section 609(f)(2)(A) of the
FCRA. Commenters asked for guidance
on how to disclose information required
under § .73(a)(1)(ix) and
~_.73(a)(2)(ix) when a creditor uses
only a proprietary score deemed a credit
score under 609(f)(2)(A) of the FCRA.

These commenters also suggested that
the rules should permit creditors to
purchase a credit score from a consumer
reporting agency and disclose that credit
score, instead of disclosing the
proprietary score that is used in setting
the material terms of credit or reviewing
the account. Section 1100F of the Dodd-
Frank Act requires disclosure of the
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credit score used in setting the material
terms of credit or reviewing the account.
The Agencies do not believe that a
creditor would comply with the statute
by disclosing a different credit score
purchased after setting the material
terms of credit based on a proprietary
score.

In these situations, the creditor
should modify the “Your Credit Score
and Understanding Your Credit Score”
section of Forms H-6 and H-7 of the
Board’s rules and Forms B—6 and B-7 of
the Commission’s rules to reflect that
the creditor did not obtain a credit score
from a consumer reporting agency, but
rather used a proprietary score that met
the definition of a credit score under
609(f)(2)(A) of the FCRA in setting the
material terms of credit or reviewing the
account. The creditor should disclose
the value of the proprietary score, the
date, the range of proprietary scores,
and the key factors adversely affecting
the consumer’s proprietary score. The
creditor should indicate that it is the
source of the proprietary score.
Alternatively, the creditor has the
option of providing all consumers
requesting an extension of credit with a
credit score disclosure exception notice
pursuant to the January 2010 Final Rule
discussed below.

Commenters also asked for guidance
on what information to disclose under
§  .73(a)(1)(ix) and _ .73(a)(2)(ix)
when a creditor uses both a proprietary
score that meets the definition of a
credit score, and a credit score from a
consumer reporting agency in setting
the material terms of credit or reviewing
the account. Both scores would be
deemed credit scores under section
609(f)(2)(A) of the FCRA. In such cases
where both credit scores are used, a
creditor has the option to choose which
credit score to disclose, as detailed in
§  .73(d) discussed below. The
creditor may use Forms H-6 and H-7 of
the Board’s rules and Forms B—6 and B—
7 of the Commission’s rules to comply
with the requirements of
§  .73(a)(1)(ix) and __ .73(a)(2)(ix).
If the creditor chooses to disclose the
proprietary score, it would amend the
model forms as discussed above. If the
creditor chooses to disclose the credit
score from a consumer reporting agency,
the creditor would disclose the value of
that credit score, the date, the range of
credit scores, and the key factors
adversely affecting the consumer’s
credit score. The creditor would
indicate the consumer reporting agency
that is the source of the credit score.

Use of a Credit Score

Section 1100F of the Dodd-Frank Act
requires a risk-based pricing notice to

include disclosure of a credit score used
by a person in making the credit
decision. A person who is required to
provide a general risk-based pricing
notice or account review notice may use
a consumer report to set the credit terms
offered or extended to consumers
without using a credit score. In a case
where a person does not use a credit
score in making the credit decision
requiring a risk-based pricing notice or
account review notice, the person is not
required to disclose a credit score and
information relating to a credit score.

Several industry commenters agreed
that creditors should not disclose a
credit score when they do not use a
credit score in making the credit
decision. These commenters also asked
that a creditor not be required to
disclose credit score information when
a creditor obtains but does not use a
credit score, or when the credit score
was not the cause of the risk-based
pricing.

Section 1100F of the Dodd-Frank Act
requires disclosure if a credit score was
used in setting the material terms of
credit. A creditor that obtains a credit
score and engages in risk-based pricing
would need to disclose that score,
unless the credit score played no role in
setting the material terms of credit.
Moreover, even if the credit score was
not a significant factor in setting the
material terms of credit but was a factor
in setting those terms, the creditor will
have used the credit score for purposes
of section 1100F of the Dodd-Frank Act.

With respect to the scope of the term
“use,” the Agencies received one
comment suggesting that the original
creditor in certain three-party financing
transactions should be considered
outside the scope of the risk-based
pricing rules altogether and, therefore,
would not be required to provide a risk-
based pricing notice. The risk-based
pricing rules apply to the original
creditor if that person ‘““uses a consumer
report in connection with” an
application for credit. 15 U.S.C.
1681m(h)(1). The commenter contended
that the original creditor does not obtain
and thus does not ‘“‘use” a consumer
report; rather the consumer report is
“used” by an underlying finance source.
The Commission believes that this view
of “use” is too narrow.

The specific financing situation raised
in the comment involves an automobile
financing transaction where an
automobile dealer is the original
creditor. In this three-party financing
transaction, a consumer visits the
automobile dealer and applies for
financing by completing a loan
application with the dealer. The dealer
submits the loan application to one or

more unrelated finance sources, which
finance source(s) then conducts
underwriting on the consumer’s credit
application. Based in whole or in part
on the consumer report, the finance
source(s) provides the dealer with an
approval of the consumer’s application
and the wholesale buy rate at which the
finance source(s) will purchase the
resulting credit contract from the dealer.
The dealer then selects the finance
source to which it intends to assign the
contract and determines which credit
terms, including a retail finance rate
(“APR”), it will offer the consumer. The
commenter asserts that because the
original creditor (the automobile dealer)
does not directly obtain the consumer
report and/or credit score from a
consumer reporting agency, and instead
relies upon the buy rates from the
underlying financing sources, the
original creditor does not “use” the
consumer report and is outside the
scope of the risk-based pricing rules.
The Commission disagrees. The
automobile dealer must provide the
consumer with a risk-based pricing
notice.?

The original creditor has “used” a
consumer report in connection with an
application for credit because the
original creditor initiated the request
that caused the financing source to
obtain the consumer report and used the
resulting information from the financing
source to set the rate offered to
consumers. Applying a causal,
transaction-based analysis to the term
“use” is consistent with the clear intent
of Congress to provide consumers with
information about the role that their
credit history plays in setting the terms
for credit.® In the scenario set forth
above, the consumer report was used in
connection with the application for
credit made by the consumer to the
automobile dealer because the consumer
report was obtained by the financing
source in order to fulfill a request made
to it by the automobile dealer. The
finance source has not obtained and
used the consumer report and/or credit
score independently of the automobile
dealer. The finance source, at the behest
of the automobile dealer, has obtained
the reports and performed underwriting
and has told the automobile dealer the
wholesale buy rate at which it will

51f the finance source used a credit score in its
underwriting, that automobile dealer must include
that score in the risk-based pricing notice.

6 This interpretation of “use” is also consistent
with the January 2010 Final Rule, where the
Agencies noted that the “automobile dealer’s use of
a consumer report to determine which third-party
financing source is likely to purchase the retail
installment sales contract and at what ‘buy rate’ is
conduct that fits squarely within the description of
risk-based pricing in [the final rules].”” 75 FR 2730.
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purchase the contract.” The original
creditor incorporated the wholesale buy
rate in the rate offered to the consumer,
establishing a causal connection
between the consumer report and the
ultimate rate offered to the consumer.8
The original creditor has therefore
“used” the consumer report.?

Guarantors and Co-Signers

In some cases, a creditor may use the
credit score of a guarantor, co-signer,
surety, or endorser, but not a credit
score of the consumer to whom it
extends credit or whose extension of
credit is under review. Proposed
§§  .73(a)(1)(ix) and __ .73(a)(2)(ix)
required a person to disclose a credit
score and information relating to a
credit score only when using the credit
score of the consumer to whom it grants,
extends, or otherwise provides credit or
whose extension of credit is under
review. As discussed in the January
2010 Final Rule, a person is not
required to provide a risk-based pricing
notice to a guarantor, co-signer, surety,
or endorser.1? A person may be
required, however, to provide a risk-
based pricing notice to the consumer to
whom it grants, extends, or otherwise
provides credit, even if the person only
uses the consumer report or credit score

7Indeed, it is unity of interest in the same credit
transaction between the original creditor/
automobile dealer and the underlying finance
source that provides the permissible purpose
pursuant to which the finance sources may obtain
the consumer’s report.

8 The Commission notes that the statute employs
the word “obtain”” when addressing physical
possession, lending further support that ‘“‘use” must
be a broader concept. See section 604(f) (providing
that “[a] person shall not use or obtain a consumer
report for any purpose unless * * * the consumer
report is obtained for a purpose for which the
consumer report is authorized to be furnished
[under the FCRA]”"); section 604(b)(1)(a) (a
consumer reporting agency cannot provide a
consumer report for employment purposes unless
the person who “obtains” the report provides a
certification to the consumer reporting agency that,
among other things, it will not be “used’” in
violation of state or federal law).

9 The risk-based pricing rules require the
“original creditor” to provide consumers with the
necessary notices. If the automobile dealer, the
original creditor in the situation described above,
was not required to provide the risk-based pricing
notice, consumers purchasing automobiles in three-
party financing transactions would never receive a
risk-based pricing notice or, in the alternative, a
credit score disclosure exception notice. Further, if
the responsibility for providing the risk-based
pricing notice was to be shifted to the underlying
finance sources in these types of transactions,
consumers could receive multiple risk-based
pricing notices per transaction from unfamiliar
entities, a result which would not be beneficial to
consumers. See 75 FR at 2730 (“‘a consumer would
not benefit from receiving more than one risk-based
pricing notice in connection with a single extension
of credit and requiring multiple notices would
increase compliance burdens and costs”).

10 See 75 FR at 2731 (Jan. 15, 2010).

of the guarantor, co-signer, surety, or
endorser.

Some industry commenters and
consumer advocates supported the
proposed rules governing guarantors
and co-signers. The Agencies continue
to believe that the credit score of one
consumer, such as a guarantor, co-
signer, surety, or endorser, should not
be disclosed to a different consumer
entitled to receive a risk-based pricing
notice. Therefore, when a person uses a
credit score only of a guarantor, co-
signer, surety, or endorser to set the
terms of credit for the consumer to
whom it extends credit or whose
extension of credit is under review, a
person shall not include a credit score
in the general risk-based pricing notice
or account review notice provided to the
consumer.

Exception Notices

The Agencies note that the January
2010 Final Rule provides exceptions to
the requirements to provide general
risk-based pricing notices for persons
that provide credit score disclosure
exception notices to consumers who
request credit. See §§222.74(d), (e), and
(f); §§640.5(d), (e), and (f).

Many industry commenters argued
that section 1100F of the Dodd-Frank
Act does not affect creditors’ option to
provide credit score disclosure
exception notices to all consumers
instead of risk-based pricing notices.
Consumer advocates, however, urged
the Agencies to eliminate the credit
score disclosure exceptions. Consumer
advocates argued that giving creditors
the option to provide exception notices
would result in creditors rarely
providing risk-based pricing notices.
They stated that a key benefit of the
exception notices in comparison to the
risk-based pricing notices was that
consumers received a free credit score.
They asserted that section 1100F of the
Dodd-Frank Act eliminated this
comparative benefit of the exception
notices by requiring that risk-based
pricing notices also disclose credit
scores. Consumer advocates argued that
Congress did not eliminate the
exception notices in the Dodd-Frank Act
because the notices were created by
regulation, and were not the product of
Congress. Finally, consumer advocates
stated that section 1100F of the Dodd-
Frank Act required disclosure of the
actual credit score used by the creditor,
while exception notices could contain a
generic credit score.

After the Dodd-Frank Act, there
remain strong arguments for retaining
the credit score disclosure exceptions.
The January 2010 Final Rule, which
includes the credit score disclosure

exceptions, was published in January
2010 and became effective on January 1,
2011. Because the rules were published
more than six months before the Dodd-
Frank Act was enacted, Congress could
have eliminated the credit score
disclosure exceptions but did not do so.
Moreover, the Agencies believe that the
credit score disclosure exception notices
continue to be consistent with the goals
of, and underlying reasons for, the risk-
based pricing rule, which are to provide
consumers with education about their
credit profiles and alert them to
potentially inaccurate information in
their consumer reports that could have
a negative effect on the credit terms
being offered to them. Eliminating the
exception notices would result in fewer
consumers receiving their credit score
for free. To use the exception notice
provision, a creditor must provide
exception notices to all consumers who
apply for credit. By contrast, a creditor
must provide risk-based pricing notices
only to consumers receiving less
favorable terms from that particular
creditor. Thus, whether a consumer
with a particular credit profile would
receive a risk based pricing notice may
depend upon the creditor to which the
consumer applies. As a result, some
consumers of a given creditor may not
get risk-based pricing notices because
they do not receive materially less
favorable terms from that creditor, even
though they would generally receive
materially less favorable terms from
other creditors based on their credit
profiles. The credit score disclosure
exceptions arguably achieve a better
result—by requiring creditors using the
exception to provide notices to all
consumers who apply for credit—
consumers that would not have gotten
any notice would instead receive a free
credit score.1! In addition, consumers
are given exception notices earlier in the
credit decision process, thus giving
consumers an earlier opportunity to
identify any potential inaccuracies in
their consumer report.12 Consumers
benefit from knowing their credit score
earlier, even if they do not yet know

111n addition, some consumers may not receive
a risk-based pricing notice even if they did not
receive the most favorable terms from that creditor
because creditors may not be able to precisely
distinguish those consumers who received the most
favorable terms from those who did not (or may
have used a proxy method). See 75 FR 2736. By
virtue of the fact that exception notices are
provided to all consumers who apply for credit, the
credit score disclosure exceptions avoid this
problem.

12 Credit score disclosure exceptions must be
given as soon as is reasonably practicable and, in
any event, no later than before consummation of the
transaction, whereas risk-based pricing notices are
required to be provided after the terms of credit are
set.
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what terms of credit they will be

offered. This earlier notice gives
consumers more time to consider, given
their current credit profile, whether they
want to continue with a credit
transaction at that time.

On the other hand, by requiring that
risk-based pricing notices disclose
credit scores when the credit scores
were used to set the terms of credit,
section 1100F of the Dodd-Frank Act
has eliminated one of the key
comparative benefits of the credit score
disclosure exception notices over the
risk-based pricing notices.13 Moreover,
while the exception notices contain
valuable information about how a
consumer’s credit score compares with
the credit scores of others, it does not
inform consumers that they may be
receiving less favorable credit terms or
an increase in their interest rate based
on their consumer report and/or their
credit score.

The Agencies note that eliminating
the credit score disclosure exception
notice would fundamentally change the
structure of the risk-based pricing rules
and may substantially affect compliance
costs. Given that rulemaking authority
will be transferred to the Bureau on July
21, 2011, the Agencies do not believe
that it is appropriate to make a
substantial and fundamental change to
the rules at this time. The final rules are
limited to implementing the
requirements of section 1100F of the
Dodd-Frank Act. Thus, the final rules
retain the credit score disclosure
exception notices.

Section .73(b) Form of the Notice

The Agencies provided model forms
that may be used for compliance with
the risk-based pricing requirements in
Appendices H and B of the January 2010
Final Rule. Paragraph (b)(2) of section
.73 of the January 2010 Final Rule
clarifies how each of the model forms of
the risk-based pricing notices required
by §§  .72(a) and (c), and by
§  .72(d) may be used. Paragraph
(b)(2) provides that appropriate use of
the model forms contained in
Appendices H-1 and H-2 of the Board’s
rules and Appendices B—1 and B-2 of
the Commission’s rules is deemed to
comply with §§ .72(a) and (c), and
§  .72(d), respectively. Use of these
model forms is optional.

Under the proposal, the Agencies
amended Appendices H and B of the
January 2010 Final Rule to add two new
model forms in Appendices H-6 and H—
7 of the Board’s proposed rules and

13 See 75 FR at 2742 (highlighting benefit to
consumers of providing credit scores to consumers
in exception notices).

Appendices B-6 and B-7 of the
Commission’s proposed rules, for
situations where a credit score and
information relating to such credit score
must be disclosed. See Model Forms,
below. Proposed paragraph (b)(2)
clarified that appropriate use of Model
Form H-1 or H-6, or B—1 or B-6, is
deemed to comply with the
requirements of §§ .72(a) and (c). It
also clarified that appropriate use of
Model Form H-2 or H-7, or B-2 or B—
7, is deemed to comply with the
requirements of § .72(d).

The final rules adopt§  .73(b) as
proposed. The comments received on
the proposed model forms are discussed
below. See Model Forms, below.

Section .73(d) Multiple Credit
Scores

Some creditors may obtain multiple
credit scores from consumer reporting
agencies in connection with their
underwriting processes. A creditor may
use one or more of those scores in
setting the material terms of credit.
Section 1100F of the Dodd-Frank Act
only requires a person to disclose a
single credit score that is used by the
person in making the credit decision.
The Agencies proposed §  .73(d) to
address situations where a creditor
obtains multiple credit scores from
consumer reporting agencies, or obtains
a credit score from a consumer reporting
agency in addition to using a
proprietary score deemed a credit score
under the FCRA, and must provide
either a general risk-based pricing notice
or an account review notice to a
consumer.

Proposed §  .73(d)(1) provided that
when a person uses one of those credit
scores in setting the material terms of
credit, for example, by using the low,
middle, high, or most recent score, the
general risk-based pricing and account
review notices are required to include
that credit score and information
relating to that credit score as required
by proposed §§  .73(a)(1)(ix) and
(a)(2)(ix). When a person uses two or
more credit scores in setting the
material terms of credit, for example, by
computing the average of all the credit
scores obtained, the notices are required
to include any one of those credit scores
and information relating to the credit
score as required by proposed
§§  .73(a)(1)(ix) and (a)(2)(ix). The
notice may, at the person’s option,
include more than one credit score,
along with the information specified in
proposed §§  .73(a)(1)(ix) and
(a)(2)(ix) for each credit score disclosed.

Proposed §  .73(d)(2) provided
examples to illustrate the notice
requirements for creditors that obtain

multiple credit scores from consumer
reporting agencies. The first example
described in proposed §  .73(d)(2)(i)
applied when a person that uses
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer. Under the proposed rules,
that person must disclose the low score
in its notices. The example described in
proposed §  .73(d)(2)(ii) applied
when a person that uses consumer
reports to set the material terms of
automobile loans granted, extended, or
provided to consumers regularly
requests credit scores from several
consumer reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. Under the proposal, that
person could choose any one of these
scores to include in its notices.

A consumer advocate and several
industry commenters supported the
Agencies’ proposal. Other consumer
advocates recommended that creditors
disclose all the credit scores used. For
the reasons described below, the final
rules adopt § 73(d) as proposed
with revisions to make clear that these
rules apply to use of proprietary scores
that meet the definition of “credit
score” in § .71(1) as well as credit
scores obtained from consumer
reporting agencies.

The final rules do not require
creditors to disclose all the credit scores
used if a creditor uses multiple credit
scores in setting the material terms of
credit. The final rules permit creditors
at their option to disclose all the credit
scores used. As noted above, although a
creditor may use multiple credit scores
in setting the material terms of credit,
section 1100F of the Dodd-Frank Act
only requires a person to disclose a
single credit score that is used by the
person in making the credit decision.
Further credit scoring models may differ
considerably in nature and range. The
Agencies believe that disclosing
multiple credit scores may confuse
consumers and provide them little
value. Consumers may not understand
the extent to which credit scoring
models differ, and may try to compare
the different credit scores. Such
comparisons may confuse consumers
and lessen the value of the credit score
disclosures.

Moreover, the Agencies do not believe
that requiring disclosure of a particular
credit score, for example, the lowest
score, would be in the best interest of
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consumers when multiple scores are
used. The lowest score may not truly be
the “worst” score, since credit scoring
models differ, and requiring businesses
to identify the “worst” score would add
a layer of complexity without a clear
benefit to consumers. The Agencies also
note that the Dodd-Frank Act requires
the Bureau to “‘conduct a study on the
nature, range, and size variations” of
different credit scoring systems, and on
whether these variations disadvantage
consumers. Section 1078(a). The Bureau
must submit a report to Congress with
the results of this study within one year
after the Dodd-Frank Act enactment
date. Section 1078(b). That study may
shed light on the extent to which
disclosure of multiple credit scores
would benefit consumers, and the
Bureau could revisit the Agencies’
judgment in view of the results of its
study.

For the reasons discussed above, the
final rules do not require that creditors
always disclose the lowest credit score
if a creditor uses two or more credit
scores in setting the material terms of
credit. The Agencies believe that section
1100F of the Dodd-Frank Act does not
mandate that a person disclose the
lowest credit score that is used by the
person in making the credit decision, if
the person uses multiple credit scores in
setting the material terms of credit. The
person must simply disclose a credit
score used.

Section .75 Rules of construction

Section .75(c) Multiple Consumers

The proposed rules amended
§  .75(c) to address circumstances
where a person must provide multiple
consumers, such as co-borrowers, with
a risk-based pricing notice in a
transaction. The proposed rules retained
the rule of construction that clarifies
that in a transaction involving two or
more consumers who are granted,
extended, or otherwise provided credit,
a person must provide a risk-based
pricing notice to each consumer. The
proposed rules, however, amended the
rules addressing the provision of a risk-
based pricing notice when the
consumers have the same address and
when the consumers have different
addresses, to account for situations
where a risk-based pricing notice
contains a consumer’s credit score.

Proposed §  .75(c)(1) provided that
whether the consumers have the same
address or not, the person must provide
a separate notice to each consumer if a
notice includes a credit score(s). Each
separate notice that includes a credit
score(s) must contain only the credit
score(s) of the consumer to whom the

notice is provided, and not the credit
score(s) of the other consumer. If the
consumers have the same address, and
the notice does not include a credit
score(s), a person may satisfy the
requirements by providing a single
notice addressed to both consumers.

The proposed rules also amended
§  .75(c)(3)(i) to provide an example
illustrating the notice requirements
when a person must provide a risk-
based pricing notice that includes credit
score information to multiple
consumers. Proposed § .75(c)(3)(1)
clarified that, in a situation where two
consumers jointly apply for credit with
a creditor and the credit decision is
based in part on the consumers’ credit
scores, a separate risk-based pricing
notice must be provided to each
consumer whether the consumers have
the same address or not. Each separate
risk-based pricing notice must contain
the credit score(s) of the consumer to
whom the notice is provided.

Consumer advocates supported the
proposed rules governing multiple
consumers. Several industry
commenters asked that creditors have
the option to provide risk-based pricing
notices to all the applicants or only to
the applicant whose credit score was
used in setting the material terms of
credit. Some industry commenters also
argued that co-applicants elect to share
information with one another, and that
creditors cannot prevent co-applicants
from accessing each other’s risk-based
pricing notices.

Under section 615(h) of the FCRA, a
person generally must provide a risk-
based pricing notice to a consumer
when the person uses a consumer report
in connection with an extension of
credit and, based in whole or in part on
a consumer report, extends credit to the
consumer on material terms that are
materially less favorable than the most
favorable terms available to a substantial
proportion of consumers. A creditor
therefore must provide a risk-based
pricing notice to all co-applicants, and
not only to the applicant whose credit
score was used in setting the material
terms of credit.14 Further, the Agencies
do not believe co-applicants necessarily
choose, merely by applying for credit
together, to share sensitive information
with one another, in particular, credit
scores. The Agencies understand that

14 As noted above, a creditor that obtains a credit
score and engages in risk-based pricing would need
to disclose that score, unless the credit score played
no role in setting the material terms of credit. If the
credit score obtained for an applicant played no
role in setting the material terms of credit, then the
creditor does not need to include a credit score in
the risk-based pricing notice provided to that
applicant.

creditors may not be able to prevent co-
applicants from accessing each other’s
risk-based pricing notices. Yet the
Agencies believe that creditors must
provide each risk-based pricing notice
to the corresponding applicant, in
keeping with privacy concerns.

Appendix H of the Board’s Rules and
Appendix B of the Commission’s Rules

Model Forms

Appendix H of the Board’s rules and
Appendix B of the Commission’s rules
contain five model forms that the
Agencies prepared to facilitate
compliance with the rules. Two of the
model forms are for risk-based pricing
notices and three of the model forms are
credit score disclosure exception
notices. Each of the model forms is
designated for use in a particular set of
circumstances as indicated by the title
of that model form. Model forms H-1
and B-1 are for use in complying with
the general risk-based pricing notice
requirements in §  .72. Model forms
H-2 and B-2 are for use in complying
with the risk-based pricing notices given
in connection with account review in
§ 72.

The proposed rules added two new
forms that could be used when a person
must disclose credit score information
to a consumer. Model forms H-6 and B—
6 set forth a risk-based pricing notice
with credit score information that could
be used to comply with the general risk-
based pricing requirements if the
additional content requirements of
§  .73(a)(1)(ix) apply. Model forms
H-7 and B-7 set forth an account review
risk-based pricing notice with credit
score information that could be used to
comply with the account review notice
requirements if the additional content
requirements of §  .73(a)(2)(ix)
apply.

Model forms H-1 and H-2, and B-1
and B-2, are retained. The general risk-
based pricing and account review
notices could continue to be used to
comply with § .72 when the
additional content requirements
discussed in §§  .73(a)(1)(ix) and
(a)(2)(ix) do not apply. As with the other
model forms, use of the model forms H-
6 or H-7, or B—6 or B-7, by creditors is
optional. If a creditor appropriately uses
Model Form H-6 or H-7, or B—6 or B—

7, or modifies a form in accordance with
the rules or the instructions to the
appendix, that creditor will be within
the rules’ safe harbor and is deemed to
be acting in compliance with the general
risk-based pricing notice or account
review notice requirement when the
content provisions of §§  .73(a)(1)(ix)
or (a)(2)(ix) apply.
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Finally, the proposal amended
instructions 1. and 2. to Appendices H
and B to reflect the addition of H-6 and
H-7, and B—6 and B-7. The Agencies
did not receive comments on the
proposed changes to instructions 1. and
2. to Appendices H and B. The Agencies
are adopting the changes to instructions
1. and 2. to Appendices H and B as
proposed in the final rules.

In addition, as discussed in more
detail above, model forms H-6 and H-
7 of the Board’s rules and B—6 and B—

7 of the Commission’s rule are also
revised to add the statement: “We used
your credit score to set the terms of
credit we are offering you,” in the
“What you should know about your
credit score” box on the model forms.
See Additional Information Regarding
Credit Scores, above.

The Agencies received several
comments on the proposed model
forms, as discussed in more detail
below. The final rules adopt model
forms H-6 and H-7 of the Board’s rule
and B—6 and B-7 of the Commission’s
rule as proposed with one revision
pertaining to the disclosure of contact
information for the entity that provided
the credit score.

Contact information for the entity that
provided the credit score. An industry
commenter asked that the Agencies add
language to the model forms directing
the consumer to the consumer reporting
agency for more information about the
credit score. The commenter believed
that consumers may otherwise contact
creditors with questions about their
credit score, but that creditors are not in
a position to answer those questions.

The Agencies are adding optional
language to model forms H-6 and H-7
of the Board’s rule and B—6 and B-7 of
the Commission’s rule directing the
consumer to the entity (which may be
a consumer reporting agency or, in the
case of a proprietary score that meets
the definition of a credit score, the
creditor itself) that provided the credit
score for any questions about the credit
score, along with the entity’s contact
information. Creditors may use or not
use the additional language without
losing the safe harbor, since the
language is optional. The final rules add
new instruction 4. to Appendices H and
B to make clear that this disclosure of
the entity’s contact information is
optional.

Co-applicants, guarantors, and co-
signers. An industry commenter
recommended providing creditors with
the flexibility to add language to the
model forms to indicate that for co-
applicants, the terms of credit may be
based on either or both of the
applicants’ credit information. A

consumer advocate similarly suggested
adding language to the model forms
indicating that for applications with a
guarantor or co-signer, the terms of
credit may be based on either or both of
the applicant’s, guarantor’s, or co-
signer’s credit information. The
commenters explained that such
language would decrease consumer
confusion, since an applicant with an
excellent credit profile who receives a
risk-based pricing notice may not realize
that the risk-based pricing decision may
have been made because of the co-
applicant’s, guarantor’s, or co-signer’s
credit profile.

The Agencies believe the additional
language may simply complicate the
disclosures without providing a
substantial benefit to consumers. An
applicant with strong credit who
receives a risk-based pricing notice will
likely understand that the adverse
decision was based on the co-applicant,
guarantor, or co-signer’s credit
information or will contact the creditor
to inquire.

Disclosure that no credit score is
available. In some cases, a creditor may
try to obtain a credit score for an
applicant, but the applicant may have
insufficient credit history for the
consumer reporting agency to generate a
credit score. One commenter asked that
the creditor have the option to amend
the model forms to provide the
applicant notice that no credit score was
available from a consumer reporting
agency in the space available on the
model forms for the credit information
disclosure.

Section 1100F only applies when a
creditor uses a credit score in setting the
material terms of credit. The creditor
cannot and is not required to disclose
credit score information if an applicant
has no credit score. Nothing in section
1100F of the Dodd-Frank Act prevents
a creditor from providing the applicant
notice that no credit score was available
from a consumer reporting agency,
although section 1100F does not require
such notice.

Order of content. The Agencies
specifically solicited comment on the
ordering of the content in Model Forms
H-6 and H-7, and B-6 and B-7, and
whether the credit score and
information relating to a credit score
should be presented prior to the
information on consumer reports.

Some commenters indicated that the
Agencies should not change the order of
the content in the model forms to
present the credit score and information
relating to the credit score prior to
information on consumer reports. One
commenter indicated that changing the
order of content would impose

additional compliance burdens on
creditors without providing significant
additional benefits for consumers.

Another commenter proposed that the
credit score information should be
moved up and incorporated into the
information on consumer reports,
instead of disclosed separately at the
bottom of the notice. The final rules
retain the order of the content in the
model forms as proposed. The Agencies
believe that it is appropriate to disclose
the information related to credit reports
first because the primary purpose of the
risk-based pricing notices is to alert
consumers that risk-based pricing
occurred as a result of their consumer
reports. Further, in retaining the
proposed order of the content, the
model forms more logically progress
from more general consumer report
information to more specific credit score
information. In addition, given that a
creditor may still provide a consumer
Forms H-1 and H-2 of the Board’s rules
and Forms B—1 and B-2 of the
Commission’s rules when the creditor
does not use the consumer’s credit score
in setting the material terms of credit,
providing the credit score information
after the consumer report information
will promote ease of use for creditors
who use Forms H-1 and H-2 of the
Board’s rules and Forms B—1 and B-2 of
the Commission’s rules for some
consumers and the amended model
forms for other consumers.

Order of credit report information.
One commenter suggested that the
credit report information in the model
form should be reordered. Proposed
Model Forms H-6 and H-7 of the
Board’s rules and Forms B—6 and B-7 of
the Commission’s rules disclose the
credit score in the first row of the
section “Your Credit Score and
Understanding Your Credit Score.” An
explanation of what credit scores are is
disclosed in the second row of this
section. The commenter suggested that
the information would be more
understandable to consumer if the
explanation of what credit scores are
was disclosed in the first row of this
section.

The final rules retain the proposed
order of the credit report information in
model forms H-6 and H-7 of the
Board’s rules and Forms B—6 and B-7 of
the Commission’s rules. The Agencies
believe that disclosing the credit score
that is used in setting the material credit
terms or reviewing the account is the
primary purpose of the provisions of
section 1100F of the Dodd-Frank Act.
By placing the credit score that is
applicable to the consumer in the first
row of the section ‘“Your Credit Score
and Understanding Your Credit Score,”
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the Agencies believe that consumers are
more likely to continue reading the
notice to find out additional information
about the credit score.

Attaching the credit score information
to the current model form. One industry
commenter asked the Agencies to clarify
that a creditor may staple or append the
credit score information using a
supplemental document to a current
model form on general risk-based
pricing (H-1 and B—1) or an account
review notice (H-2 and B-2). The
Agencies note that information
contained on the first page of H-1 and
B-1 is the same as the information
contained on the first page of H-6 and
B-6. Likewise, the information
contained on the first page of H-2 and
B-2 is the same as the information
contained on the first page of H-7 and
B—7. The difference between H-1 (or B—
1) and H-6 (or B—6) is the inclusion of
the credit score information contained
in the section “Your Credit Score and
Understanding Your Credit Score” that
is contained on the second page of H—

6 and B—6. Likewise, the difference
between H-2 (or B-2) and H-7 (or B—

7) is the inclusion of the credit score
information contained in the section
“Your Credit Score and Understanding
Your Credit Score” that is contained on
the second page of H-7 and B—7. Thus,
the Agencies believe that a creditor will
be deemed to have used H-6 or B-6 if
it staples or appends to H-1 or B—1 the
credit score information contained in
the section “Your Credit Score and
Understanding Your Credit Score” that
is contained on the second page of H-
6 and B—6. Instruction 3. to Appendices
H and B sets out the modifications that
may be made to the model forms
without losing the benefit of safe harbor.
The combined H-1 or B—1 and
attachment must comply with
Instruction 3. to Appendices H and B for
the creditor to retain the safe harbor for
using H-6 or B—6. Likewise, a creditor
will be deemed to have used H-7 or B—
7 if it staples or appends to H-2 or B—

2 the credit score information contained
in the section “Your Credit Score and
Understanding Your Credit Score” that
is contained on the second page of H—

7 and B-7, in a format substantially
similar to H-7 and B-7. The combined
H-2 or B-2 and attachment must
comply with Instruction 3. to
Appendices H and B for the creditor to
retain the safe harbor for using H-7 or
B-7.

Use of graphs or table format. An
industry commenter requested that the
Agencies clarify that creditors may use
a graph or table format to provide the
information in the model forms without
losing the safe harbor. The commenter

stressed that graphs, tables, and other
visual devices may be clearer and more
useful to consumers.

Although the Agencies certainly
encourage simplicity, one of the key
benefits of a safe harbor is uniformity.
Thus, it is difficult to make a blanket
statement that creditors may substitute
graphs or tables without losing the safe
harbor.

The Agencies reiterate the
interpretation in the proposed rule. A
creditor may rearrange the format of the
model forms or make technical
modifications to the language of the
model forms, so long as the creditor
does not change the substance of the
disclosures. See Instruction 3. to
Appendices H and B. The creator may
not, however, make such an extensive
rearrangement or modification of the
language of the model forms as to
materially affect the substance, clarity,
comprehensibility, or meaningful
sequence of the model forms. See
Instruction 3. to Appendices H and B.
Such extensive rearrangements or
modification of the language of the
model forms would result in loss of the
safe harbor. See Instruction 3. to
Appendices H and B. Whether a graph
or table could be used without losing
the safe harbor would have to be
determined on a case by case basis using
this standard.

Implementation Date

The Agencies noted in the proposal
that the amendments in section 1100F
of the Dodd-Frank Act are effective on
July 21, 2011. Several industry
commenters asked that the Agencies
delay the implementation date by 6
months to at least 12 months. One
commenter suggested that the Agencies
stay the rulemaking, and let the Bureau
finalize the rules. Another commenter
requested that creditors receive the
benefit of the safe harbor for using the
proposed model forms until creditors
can implement the requirements in the
final rule.

Several industry commenters argued
that the risk-based pricing requirements
in section 1100F do not become
effective until incorporated by rules,
because section 1100F amends section
615(h) of the FCRA, and that section
615(h)(6) of the FCRA states that
regulations are required to implement
risk-based pricing requirements.
Further, one industry commenter
asserted that section 1088(a)(9) of the
Dodd-Frank Act amends the FCRA to
require the Bureau to issue regulations
implementing section 1100F. This
commenter argued that Congress could
not have intended section 1100F of the
Dodd-Frank Act to take effect on July

21, 2011 since the Bureau would not yet
be operational. The commenter
concluded that section 1100F of the
Dodd-Frank Act is an exception to the
July 21, 2011 effective date.

Section 1100F of the Dodd-Frank Act
provides that the amendments in
Subtitle H of Title X, which includes
Section 1100F, become effective on a
“designated transfer date.” The
Secretary of the Treasury set the
designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).
Thus, effective July 21, 2011, section
1100F of the Dodd-Frank Act amends
section 615(h)(5) of the FCRA, which
sets forth the minimum content required
for risk-based pricing notices. Even if
the Agencies did not modify the model
forms to incorporate this additional
minimum content, creditors would be
required to disclose this information
pursuant to the statute.

Rather than have creditors create their
own notices in order to comply with
section 1100F of the Dodd-Frank Act,
the Agencies are exercising their
existing authority to amend the model
notices to reflect these changes to avoid
consumer confusion, and to ensure
timely, consistent, and uniform
compliance with the new content
provisions. Section 615(h) gives the
Agencies the authority to issue rules
implementing the risk-based pricing
provisions, including authority to
address “the form, content, timing, and
manner of delivery” of risk-based
pricing notices. The Agencies believe
that adding to the requirements for the
risk-based pricing notice the content
required by section 1100F of the Dodd-
Frank Act, and providing revised model
notices is appropriate. These final rules
are thus effective and compliance is
mandatory beginning 30 days after the
date of publication in the Federal
Register.

III. Regulatory Analysis
A. Paperwork Reduction Act

The Agencies have reviewed the final
rules and determined that they contain
“collections of information” subject to
the Paperwork Reduction Act of 1995,
44 U.S.C. 3501-3521 (PRA). An agency
may not conduct or sponsor, and a
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number.

The Board has reviewed and
approved the final rulemaking under the
authority delegated by OMB. 5 CFR part
1320, Appendix A.1. The collections of
information required by this final
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rulemaking are found in 12 CFR
222.73(a)(1) and (a)(2).15

The Commission submitted the
information collection requirements
contained in the proposed rulemaking
to OMB for review and approval under
the PRA; OMB withheld formal action
on the rulemaking pending its further
review of the joint final rules. The
collections of information required by
this final rulemaking are found in 16
CFR 640.4(a)(1) and (a)(2).

As discussed above, on March 15,
2011, the Agencies published in the
Federal Register a joint notice of
proposed rulemaking that is consistent
with new content requirements in
section 615(h) of the FCRA that were
added by section 1100F of the Dodd-
Frank Act. 76 FR 13902. The final rules
require creditors to disclose credit score
information to consumers when a credit
score is used to set or adjust the terms
of credit. Specifically, the final rules
would require the following disclosures:
(1) The credit score used by the person
in making the credit decision; (2) the
range of possible credit scores under the
model used to generate the credit score;
(3) all of the key factors that adversely
affected the credit score, which shall not
exceed four key factors, except that if
one of the key factors is the number of
enquiries made with respect to the
consumer report, the number of key
factors shall not exceed five; (4) the date
on which the credit score was created;
and (5) the name of the consumer
reporting agency or other person that
provided the score. In addition, the final
rules require a statement that a credit
score is a number that takes into
account information in a consumer
report, that the consumer’s credit score
was used to set the terms of credit
offered, and that a credit score can
change over time to reflect changes in
the consumer’s credit history.

In the proposal, the Agencies
collectively estimated that respondents
potentially affected by the additional
notice would take, on average, 16 hours
(2 business days) to update their
systems and modify model notices to
comply with the proposed
requirements. The Agencies recognized
that the amount of time needed for any
particular creditor subject to the
proposed requirements may be higher or

15 The information collections (ICs) in this rule
will be incorporated with the Board’s
Recordkeeping and Disclosure Requirements
Associated with Regulation V (OMB No. 7100—
0308). The burden estimates provided in this rule
pertain only to the ICs associated with this final
rulemaking. The current OMB inventory for
Regulation V is available at: http://www.reginfo.gov/
public/do/PRAMain.

lower, but believed this average figure
was a reasonable estimate.

Comments Received

The Agencies received 13
comments—two from banks, three from
utilities, two from credit union trade
association, two from banking trade
associations, two from credit and
financial services companies, one from
a consumer credit trade association, and
one from a law firm on behalf of an
unspecified client—in response to the
PRA section of the proposal. The
commenters asserted that the time
needed to update their systems to
incorporate these requirements and
coordinate with consumer reporting
agencies as necessary would exceed the
16 hours estimated by the Agencies.

Burden Statement

Based on these comments, the
Agencies agree that some additional
time beyond 16 hours may be needed.
The Agencies, therefore, have revised
upward their prior burden estimate. The
Agencies believe that 32 hours (4
business days) is a reasonable estimate
of the average amount of time to modify
existing database systems to incorporate
these new requirements. Entities
affected by these final rules are already
familiar with the existing provisions of
section 615(h) of the FCRA, which
require risk-based pricing disclosures
when a person uses a consumer report
in setting the material terms of credit.
The new requirement to require
creditors to disclose credit score
information to consumers when a credit
score is used to set or adjust the terms
of credit should not be burdensome. In
addition, the Agencies have provided
model notices that should significantly
reduce the cost of compliance with the
final rules. Moreover, the Agencies have
provided exceptions to the final rules,
whereby creditors may fulfill their
compliance obligation by providing
credit score disclosure exception
notices.

Frequency of Response: On occasion.
Affected Public: Any person that is
required to provide a risk-based pricing
notice and uses a credit score in making
the credit decision requiring a risk-

based pricing notice.

Board:

For purposes of the PRA, the Board is
estimating the burden for entities
regulated by the Board, Office of the
Comptroller of the Currency, Federal
Deposit Insurance Corporation, Office of
Thrift Supervision, National Credit
Union Administration, and the U.S.
Department of Housing and Urban
Development (collectively, the “Federal
financial regulatory agencies’’). Such

entities may include, among others,
State member banks, national banks,
insured nonmember banks, savings
associations, Federally-chartered credit
unions, and other mortgage lending
institutions.

Number of Respondents: 18,173.

Estimated Time per Response: 32
hours (four business days) to update
systems and modify model notices to
comply with final requirements.

Total Estimated Annual Burden:
581,536 hours.

Commission:

For purposes of the PRA, the
Commission is estimating the burden for
entities that extend credit to consumers
for personal, household, or family
purposes, and are subject to
administrative enforcement by the FTC
pursuant to section 621(a)(1) of the
FCRA (15 U.S.C. 1681s(a)(1)). These
businesses include, among others, non-
bank mortgage lenders, consumer
lenders, utilities, state-chartered credit
unions, and automobile dealers and
retailers that directly extend credit to
consumers for personal, non-business
uses.

Number of Respondents: 199,500.16

Estimated Time per Response: 32
hours (4 business days) to update
systems and modify model notices.

Total Estimated Annual Burden:
Based on an estimated 199,500
respondents, the one-time burden,
annualized for a 3 year PRA clearance,
would be 2,128,000 hours [(32 x
199,500) + 3]. The Commission believes
that, on a continuing basis, the revision
to the final rules would have a
negligible effect on the annual burden.
The estimated one-time labor cost for all
categories of FTC covered entities under
the final rule, annualized for a 3 year
PRA clearance, is $91,397,600.

Total Estimated Cost Burden:
Commission staff derived labor costs by
applying appropriate estimated hourly
cost figures to the burden hours
described above. It is difficult to

16 This estimate derives in part from an analysis
of the figures obtained from the North American
Industry Classification System (NAICS)
Association’s database of U.S. businesses. See
http://www.naics.com/search.htm. Commission
staff identified categories of entities under its
jurisdiction that also directly provide credit to
consumers. Those categories include retail, vehicle
dealers, consumer lenders, and utilities. The
estimate also includes state-chartered credit unions,
which are subject to the Commission’s jurisdiction.
See 15 U.S.C. 1681s. For the latter category,
Commission staff relied on estimates from the
Credit Union National Association for the number
of non-federal credit unions. See http://
www.ncua.gov/news/quick_facts/Facts2007.pdf. For
purposed of estimating the burden, Commission
staff made the conservative assumption that all of
the included entities engage in risk-based pricing
and use a credit score in making the credit decision
requiring a risk-based pricing notice.


http://www.ncua.gov/news/quick_facts/Facts2007.pdf
http://www.ncua.gov/news/quick_facts/Facts2007.pdf
http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
http://www.naics.com/search.htm
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calculate with precision the labor costs
associated with the final rules, as they
entail varying compensation levels of
clerical, management, and/or technical
staff among companies of different sizes.
In calculating the cost figures,
Commission staff assumes that
managerial and/or professional
technical personnel will update systems
for providing risk-based pricing notices
and adapt the written notices as
necessary at an hourly rate of $42.95.17
Based on the above estimates, the
estimated one-time labor cost for all
categories of FTC covered entities under
the final rule, annualized for a 3 year
PRA clearance, is $91,397,600 [((32
hours x $42.95) x 199,500) + 3].
Commission staff does not anticipate
that compliance with the final rules will
require any new capital or other non-
labor expenditures. The final rules
provide a simple and concise model
notice that creditors may use to comply,
and, as creditors already are providing
risk-based pricing notices to consumers
under the FCRA, they already have the
necessary resources to generate and
distribute these notices. Thus, any
capital or non-labor costs associated
with compliance would be negligible.

B. Regulatory Flexibility Act

Board:

The Board prepared an initial
regulatory flexibility analysis under the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) in connection with
the proposed rules. The final rules cover
certain banks, other depository
institutions, and non-bank entities that
extend credit to consumers. The Small
Business Administration (SBA)
establishes size standards that define
which entities are small businesses for
purposes of the RFA.18 The size
standard to be considered a small
business is: $175 million or less in
assets for banks and other depository
institutions; and $7 million or less in
annual revenues for the majority of non-
bank entities that are likely to be subject
to the final rules. Under Section 605(b)
of the RFA, 5 U.S.C. 605(b), the
regulatory flexibility analysis otherwise
required under section 604 of the RFA
is not required if an agency certifies,
along with a statement providing the
factual basis for such certification, that
the rules will not have a significant

17 This cost is derived from the median hourly
wage for management occupations found in the
May 2009 National Occupational Employment and
Wage Estimates of the Bureau of Labor Statistics,
Table 1.

18U.S. Small Business Administration, Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.

economic impact on a substantial
number of small entities. The Board
hereby certifies that the final rules will
not have a significant economic impact
on a substantial number of small
business entities. The Board recognizes
that the final rules will affect some
small business entities; however the
Board does not expect that a substantial
number of small businesses will be
affected or that the final rules will have
a significant economic impact on them.
Nonetheless, the Board has decided to
publish a final regulatory flexibility
analysis with the final rules and has
prepared the following analysis:

1. Reasons for the Final Rules

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in risk-based pricing notices when
the person uses a credit score in setting
the material terms of credit.
Specifically, a person must disclose, in
addition to the information currently
required by the January 2010 Final Rule:
(1) A numerical credit score used in
making the credit decision; (2) the range
of possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

The Agencies are issuing final rules to
amend the risk-based pricing rules
pursuant to their existing authority
under section 615(h) of the FCRA, to
facilitate compliance with the new
requirements under section 1100F of the
Dodd-Frank Act.

2. Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
above contains information on the
objectives and legal basis of the final
rules. The legal basis for the final rules
is section 615(h) of the FCRA. The final
rules are consistent with section 1100F
of the Dodd-Frank Act.

3. Summary of Issues Raised by
Commenters

Some industry commenters stated that
the proposed rules would create
substantial compliance burdens,
particularly for small entities. They
asked that small entities be exempt from
the requirements, or that the Board
delay the implementation date for small
entities.

The compliance burdens identified by
these commenters are not substantially

different from the burdens imposed by
the January 2010 Final Rule. In
addition, the exemption requested by
the commenters would also affect the
underlying January 2010 Final Rule.
Further, changes to the risk-based
pricing rules and notices beyond those
required by section 1100F of the Dodd-
Frank Act are outside the scope of this
rulemaking. Finally, the Agencies do
not believe such changes to the January
2010 Final Rule are appropriate in light
of the impending transfer of rulemaking
authority to the Bureau.

4. Description of Small Entities to
Which the Regulation Applies

The final rules apply to any person
that (1) is required to provide a risk-
based pricing notice to a consumer; and
(2) uses a credit score in making the
credit decision requiring a risk-based
pricing notice. The total number of
small entities likely to be affected by the
final rules is unknown, because the
Agencies do not have data on the
number of small entities that use credit
scores for risk-based pricing in
connection with consumer credit. The
risk-based pricing provisions of section
1100F of the Dodd-Frank Act have
broad applicability to persons who use
credit scores for risk-based pricing in
connection with the provision of
consumer credit.

Based on estimates compiled by the
Board, the Federal Deposit Insurance
Corporation, and the Office of Thrift
Supervision, there are approximately
9,458 depository institutions that could
be considered small entities and that are
potentially subject to the final rules.19
The available data are insufficient to
estimate the number of non-bank
entities that would be subject to the
final rules and that are small as defined
by the SBA. Such entities would
include non-bank mortgage lenders,
automobile finance companies,
automobile dealers, other non-bank
finance companies, telephone
companies, and utility companies.

It also is unknown how many of these
small entities that meet the SBA’s size
standards and that are potentially
subject to the final rules use credit
scores for risk-based pricing in
connection with the provision of
consumer credit. The final rules do not
impose any requirements on small
entities that do not use credit scores for

19 The estimate includes 1,459 institutions
regulated by the Board, 659 national banks, and
4,099 federally-chartered credit unions, as
determined by the Board. The estimate also
includes 2,872 institutions regulated by the FDIC
and 369 thrifts regulated by the OTS. See 75 FR
36016, 36020 (Jun. 24, 2010).


http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
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risk-based pricing in connection with
consumer credit.

5. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
final rules are described in detail in the
SUPPLEMENTARY INFORMATION above.

The final rules generally require a
person that is required to provide a risk-
based pricing notice to a consumer and
uses a credit score in making the credit
decision to provide a credit score and
information relating to that credit score
in the notice, in addition to the
information currently required by the
January 2010 Final Rule.

Pursuant to the January 2010 Final
Rule, a person is required to determine
if it engages in risk-based pricing, based
in whole or in part on consumer reports,
in connection with the provision of
consumer credit. If the person does
engage in risk-based pricing based on
consumer reports, the person generally
is currently required to establish
procedures for identifying those
consumers to whom it must provide
risk-based pricing notices.

A person that is required to provide
risk-based pricing notices to certain
consumers would need to analyze the
regulations. The person would need to
determine whether it used credit scores
for risk-based pricing of the consumers
to whom it must provide risk-based
pricing notices. Pursuant to the final
rules, a person that uses credit scores for
risk-based pricing would need to
provide a credit score and information
relating to that credit score to those
consumers to whom it must provide an
risk-based pricing notice, in addition to
the information currently required by
the January 2010 Final Rule. The person
would need to design, generate, and
provide notices, including a credit score
and information relating to that credit
score, to the consumers to whom it must
provide a risk-based pricing notice.

The Board does not expect that the
costs associated with the final rules will
place a significant burden on small
entities.

6. Identification of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Board has not identified any
federal statutes or regulations that
would duplicate, overlap, or conflict
with the final rules. As discussed in Part
II above, the amendments to the risk-
based pricing rules are consistent with
section 1100F of the Dodd-Frank Act.
The Agencies are issuing the final rules
pursuant to their existing authority
under section 615(h) of the FCRA. The
amendments to the risk-based pricing

rules have been designed to work in
conjunction with the requirements of
section 1100F of the Dodd-Frank Act, to
help facilitate uniform compliance
when this section becomes effective.

7. Steps Taken To Minimize the
Economic Impact on Small Entities

The Board solicited comments on any
significant alternatives consistent with
section 615(h) of the FCRA, including
the provisions of section 1100F of the
Dodd-Frank Act, that would minimize
the impact of the final rules on small
entities. As noted above, several
industry commenters suggested that
small entities be exempt from the
proposed rules, or that the Board delay
the effective date for small entities.

The Board has sought to minimize the
economic impact on small entities by
adopting rules that are consistent with
those adopted by the Commission, and
providing model notices to ease
creditors’ burden. As explained above,
given the impending transfer of
rulemaking authority to the Bureau, the
Agencies do not believe it is appropriate
to make changes to the January 2010
risk-based pricing rules and notices
beyond those required by section 1100F
of the Dodd-Frank Act. Such changes
are beyond the scope of this rulemaking.
In addition, Congress set the effective
date for section 1100F of the Dodd-
Frank Act for July 21, 2011. To facilitate
compliance, the final rules are effective
and compliance is mandatory beginning
30 days after the date of publication in
the Federal Register.

Commission

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-612, requires that
the Commission provide an Initial
Regulatory Flexibility Analysis (IRFA)
with a proposed rules and a Final
Regulatory Flexibility Analysis (FRFA)
with the final rules, unless the
Commission certifies that the rules will
not have a significant economic impact
on a substantial number of small
entities. See 5 U.S.C. 603—-605.

The Commission hereby certifies that
the final rules will not have a significant
economic impact on a substantial
number of small business entities. The
Commission recognizes that the final
rules will affect some small business
entities; however we do not expect that
a substantial number of small
businesses will be affected or that the
final rules will have a significant
economic impact on them.

The Commission continues to believe
that a precise estimate of the number of
small entities that fall under the final
rules is not feasible. The Commission
did not receive any comments relating

to the total number of small entities that
would be affected by the final rules. We
did receive some comments from
industry suggesting that the compliance
with the final rules would be
burdensome. One comment stated that
publicly owned utilities, many of which
qualify as small entities, will incur
“significant” costs to comply with the
final rules and requested that the
Commission conduct the full FRFA
analysis. The Commission considered
these comments, and based on the
Commission’s own experience and
knowledge of industry practices, the
Commission continues to believe that
the cost and burden to small entities of
complying with the final rules are
minimal. Accordingly, this document
serves as notice to the Small Business
Administration of the agency’s
certification of no effect. Nonetheless,
the Commission has decided to publish
a FRFA with the final rules and has
prepared the following analysis:

1. Need for and Objectives of the Rules

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in risk-based pricing notices when
the person uses a credit score in setting
the material terms of credit.
Specifically, a person must disclose, in
addition to the information currently
required by the January 2010 Final Rule:
(1) The numerical credit score used in
making the credit decision; (2) the range
of possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

The Agencies are issuing final rules to
amend the risk-based pricing rules
pursuant to their existing authority
under section 615(h) of the FCRA, to
facilitate compliance with the new
requirements under section 1100F of the
Dodd-Frank Act.

2. Significant Issues Received by Public
Comment

The Commission received a number
of comments in response to the
proposed rules. Some of the industry
comments stated that the proposed rules
would create substantial compliance
burdens, particularly for small entities.
They asked that certain small entities be
exempt from the requirements, or that
the Commission delay the
implementation date for small entities.
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The compliance burdens identified by
these comments are not substantially
different or distinct from the burdens
imposed by the original Final Rule,
which became effective January 1, 2011.
Therefore the exemption requested by
the comments—to be excluded from the
requirement to provide risk-based
pricing notices—would affect the
underlying Rule. Given the impending
transfer of rulemaking authority to the
Bureau, however, the Agencies do not
believe it is appropriate to make
changes to the risk-based pricing rules
and notices beyond those required by
section 1100F of the Dodd-Frank Act.
Such changes are beyond the scope of
this rulemaking.

3. Small Entities to Which the Final
Rules Will Apply

The final rules apply to any person
that (1) Is required to provide a risk-
based pricing notice to a consumer; and
(2) uses a credit score in making the
credit decision requiring a risk-based
pricing notice. The total number of
small entities likely to be affected by the
final rules is unknown, because the
Commission does not have data on the
number of small entities that use credit
scores for risk-based pricing in
connection with consumer credit.

Moreover, the entities under the
Commission’s jurisdiction are so varied
that there is no way to identify them in
general and, therefore, no way to know
how many of them qualify as small
entities. Generally, the entities under
the Commission’s jurisdiction that also
are covered by section 311 include state-
chartered credit unions, non-bank
mortgage lenders, automobile dealers,
and utility companies. The available
data, however, are not sufficient for the
Commission to realistically estimate the
number of small entities, as defined by
the SBA, that the Commission regulates
and that would be subject to the
proposed rules.20 The Commission
received one comment stating that a
majority of publicly owned utilities
qualified as small entities and would,
therefore, be affected by these final
rules. The final rules do not, however,

20 Under the SBA’s size standards, many
creditors, including the majority of non-bank
entities that are likely to be subject to the proposed
regulations and are subject to the Commission’s
jurisdiction, are considered small if their average
annual receipts do not exceed $6.5 million.
Automobile dealers have a higher size standard of
$26.5 million in average annual receipts for new car
dealers and $21 million in average annual receipts
for used car dealers. A list of the SBA’s size
standards for all industries can be found in the
SBA’s Table of Small Business Size Standards
Matched to North American Industry Classification
Codes, which is available at http://www.sba.gov/
idc/groups/public/documents/sba_homepage/
serv_sstd_tablepdf.pdf.

impose any requirements on small
entities that do not use credit scores for
risk-based pricing in connection with
the provision of consumer credit.

4. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
final rules are described in detail in the
SUPPLEMENTARY INFORMATION above.

The final rules generally require a
creditor that is required to provide a
risk-based pricing notice to a consumer,
and uses a credit score in making the
credit decision to provide a credit score
and information relating to that credit
score in the notice, in addition to the
information that is currently required by
the January 2010 Final Rule. Pursuant to
the January 2010 Final Rule, a person is
required to determine if it engages in
risk-based pricing, based in whole or in
part on consumer reports, in connection
with the provision of consumer credit.
If the person does engage in risk-based
pricing based on consumer reports, the
person generally is required to establish
procedures for identifying those
consumers to whom it must provide
risk-based pricing notices.

A person that is required to provide
risk-based pricing notices would need to
analyze the rules. The person would
need to determine whether it used
credit scores for risk-based pricing of
the consumers to whom it must provide
risk-based pricing notices. Pursuant to
the final rules, a person that uses credit
scores for risk-based pricing would need
to provide credit score information
relating to that credit score to those
consumers to whom it must provide a
risk-based pricing notice, in addition to
the information currently required by
the January 2010 Final Rule. The person
would need to design, generate, and
provide notices, including a credit score
and information relating to that credit
score, to the consumers to whom it must
provide a risk-based pricing notice.

Compliance with the final rules will
involve some expenditure of time and
resources, although Commission staff
anticipates that the costs per entity will
not be significant. Most of the costs will
be incurred initially as entities update
their systems for determining which of
their consumers should receive risk-
based pricing notices, and update
notices to include a credit score and
information relating to that score, as
necessary, and as they train staff to
comply with the rules. In calculating
these costs, Commission staff assumes
that for all entities managerial or
professional technical personnel will
handle the initial aspects of compliance
with the rule, and that sales associates
or administrative personnel will handle

any ongoing responsibilities. To further
minimize the costs associated with the

final rules, the Agencies have provided
a model notice to facilitate compliance.
Cost estimates for compliance with the

final rules are described in detail in the
PRA section of this Notice.

Commission staff does not expect that
the costs associated with the final rules
will place a significant burden on small
entities.

5. Steps Taken To Minimize Significant
Economic Impact of the Rules on Small
Entities

The Commission considered whether
any significant alternatives, consistent
with section 615(h) of the FCRA,
including the provisions of section
1100F of the Dodd-Frank Act, could
further minimize the final rules’ impact
on small entities. As noted above, some
industry commenters suggested that
small entities be exempt from the rules,
or that the Commission delay the
effective date for small entities.

As explained above, given the
impending transfer of rulemaking
authority to the Bureau, however, the
Agencies do not believe it is appropriate
to make changes to the risk-based
pricing rules and notices beyond those
required by section 1100F of the Dodd-
Frank Act. Such changes are beyond the
scope of this rulemaking. In addition,
Congress set the effective date for
section 1100F of the Dodd-Frank Act for
July 21, 2011. The final rules are
effective and compliance is mandatory
beginning 30 days after the date of
publication in the Federal Register.

The Commission has sought to
minimize the economic impact on small
entities by providing a model notice to
ease creditor’s burden and facilitate
compliance. By using the model notice,
creditors qualify for the safe harbor.
Creditors are not required to use the
model notice, however. If they provide
a notice that clearly and conspicuously
conveys the required information, these
creditors would comply with the
requirements of the rules, though they
would not receive the benefit of the safe
harbor. In addition, compliance with
this notice requirement is format-
neutral. Finally, a creditor may comply
with the January 2010 Final Rule by
providing consumers with a credit score
disclosure notice. By providing a range
of options, the Agencies have sought to
help businesses of all sizes reduce the
burden of complying with the final
rules.


http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
http://www.sba.gov/idc/groups/public/documents/sba_homepage/serv_sstd_tablepdf.pdf
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List of Subjects
12 CFR Part 222

Banks, Banking, Consumer protection,
Fair Credit Reporting Act, Holding
companies, Privacy, Reporting and
recordkeeping requirements, State
member banks.

16 CFR Part 640

Credit, Trade practices.
16 CFR Part 698

Credit, Trade practices.

Board of Governors of the Federal
Reserve System

12 CFR Chapter II
Authority and Issuance

For the reasons set forth in the joint
preamble, the Board is amending
chapter II of title 12 of the Code of
Federal Regulations by amending 12
CFR part 222, as follows:

PART 222—FAIR CONSUMER
REPORTING (REGULATION V)

m 1. The authority citation for part 222
continues to read as follows:

Authority: 15 U.S.C. 1681b, 1681c, 1681m
and 1681s; Secs. 3, 214, and 216, Pub. L.
108-159, 117 Stat. 1952.

m 2. Section 222.73 is amended as
follows:

m A. Paragraphs (a)(1)(vii) and (viii) are
revised.

m B. Paragraph (a)(1
m C. Paragraphs (a)(
revised.

m D. Paragraph (a)(2)(ix) is added.
m E. Paragraph (b)(2) is revised.

m F. Paragraph (d) is added.

(ix) is added.

)
2)(vii) and (viii) are

§222.73 Content, form, and timing of risk-
based pricing notices.

(a) * % %

(1) * Kk %

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies;

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
to whom a person grants, extends, or
otherwise provides credit is used in
setting the material terms of credit:

(A) A statement that a credit score is
a number that takes into account

information in a consumer report, that
the consumer’s credit score was used to
set the terms of credit offered, and that
a credit score can change over time to
reflect changes in the consumer’s credit
history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four key factors,
except that if one of the key factors is
the number of enquiries made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.

(2) * Kk %

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies;

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report, that
the consumer’s credit score was used to
set the terms of credit offered, and that
a credit score can change over time to
reflect changes in the consumer’s credit
history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four key factors,
except that if one of the key factors is
the number of enquires made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.

(b) * * *

(2) Model forms. Model forms of the
risk-based pricing notice required by
§222.72(a) and (c) are contained in
Appendices H-1 and H-6 of this part.
Appropriate use of Model Form H-1 or
H-6 is deemed to comply with the
requirements of § 222.72(a) and (c).
Model forms of the risk-based pricing
notice required by § 222.72(d) are
contained in Appendices H-2 and H-7
of this part. Appropriate use of Model
Form H-2 or H-7 is deemed to comply
with the requirements of § 222.72(d).

Use of the model forms is optional.
* * * * *

(d) Multiple credit scores—(1) In
general. When a person obtains or
creates two or more credit scores and
uses one of those credit scores in setting
the material terms of credit, for
example, by using the low, middle,
high, or most recent score, the notices
described in paragraphs (a)(1) and (2) of
this section must include that credit
score and information relating to that
credit score required by paragraphs
(a)(1)(ix) and (a)(2)(ix). When a person
obtains or creates two or more credit
scores and uses multiple credit scores in
setting the material terms of credit by,
for example, computing the average of
all the credit scores obtained or created,
the notices described in paragraphs
(a)(1) and (2) of this section must
include one of those credit scores and
information relating to credit scores
required by paragraphs (a)(1)(ix) and
(a)(2)(ix). The notice may, at the
person’s option, include more than one
credit score, along with the additional
information specified in paragraphs
(a)(1)(ix) and (a)(2)(ix) of this section for
each credit score disclosed.

(2) Examples. (i) A person that uses
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer. That person must disclose
the low score in the notices described in
paragraphs (a)(1) and (2) of this section.

(ii) A person that uses consumer
reports to set the material terms of
automobile loans granted, extended, or
provided to consumers regularly
requests credit scores from several
consumer reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. That person may choose one
of these scores to include in the notices
described in paragraph (a)(1) and (2) of
this section.
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m 3. Section 222.75 is amended by
revising paragraphs (c)(1) and (c)(3)(i) to
read as follows:

§222.75 Rules of construction.
* * * * *

(c) Multiple consumers—(1) Risk-
based pricing notices. In a transaction
involving two or more consumers who
are granted, extended, or otherwise
provided credit, a person must provide
a notice to each consumer to satisfy the
requirements of § 222.72(a) or (c).
Whether the consumers have the same
address or not, the person must provide
a separate notice to each consumer if a
notice includes a credit score(s). Each
separate notice that includes a credit
score(s) must contain only the credit
score(s) of the consumer to whom the
notice is provided, and not the credit
score(s) of the other consumer. If the
consumers have the same address, and
the notice does not include a credit
score(s), a person may satisfy the
requirements by providing a single
notice addressed to both consumers.

* * * * *

(3) Examples. (i) Two consumers
jointly apply for credit with a creditor.
The creditor obtains credit scores on
both consumers. Based in part on the
credit scores, the creditor grants credit
to the consumers on material terms that
are materially less favorable than the
most favorable terms available to other

consumers from the creditor. The
creditor provides risk-based pricing
notices to satisfy its obligations under
this subpart. The creditor must provide
a separate risk-based pricing notice to
each consumer whether the consumers
have the same address or not. Each risk-
based pricing notice must contain only
the credit score(s) of the consumer to

whom the notice is provided.
* * * * *

m 4. Appendix H is amended by revising
paragraphs 1.,2., and 4. and adding
Model Forms H-6 and H-7 to read as
follows:

Appendix H to Part 222—Appendix H—
Model Forms for Risk-Based Pricing
and Credit Score Disclosure Exception
Notices

1. This appendix contains four model
forms for risk-based pricing notices and three
model forms for use in connection with the
credit score disclosure exceptions. Each of
the model forms is designated for use in a
particular set of circumstances as indicated
by the title of that model form.

2. Model form H-1 is for use in complying
with the general risk-based pricing notice
requirements in Sec. 222.72 if a credit score
is not used in setting the material terms of
credit. Model form H-2 is for risk-based
pricing notices given in connection with
account review if a credit score is not used
in increasing the annual percentage rate.
Model form H-3 is for use in connection with
the credit score disclosure exception for

loans secured by residential real property.
Model form H—4 is for use in connection with
the credit score disclosure exception for
loans that are not secured by residential real
property. Model form H-5 is for use in
connection with the credit score disclosure
exception when no credit score is available
for a consumer. Model form H-6 is for use

in complying with the general risk-based
pricing notice requirements in Sec. 222.72 if
a credit score is used in setting the material
terms of credit. Model form H-7 is for risk-
based pricing notices given in connection
with account review if a credit score is used
in increasing the annual percentage rate. All
forms contained in this appendix are models;
their use is optional.

* * * * *

4. Optional language in model forms H-6
and H-7 may be used to direct the consumer
to the entity (which may be a consumer
reporting agency or the creditor itself, for a
proprietary score that meets the definition of
a credit score) that provided the credit score
for any questions about the credit score,
along with the entity’s contact information.
Creditors may use or not use the additional
language without losing the safe harbor, since
the language is optional.

* * * * *

H-6 Model form for risk-based pricing notice
with credit score information

H-7 Model form for account review risk-
based pricing notice with credit score
information

* * * * *

BILLING CODE 6210-01-P
BILLING CODE 6750-01-P



41618 Federal Register/Vol. 76, No. 136/Friday, July 15, 2011/Rules and Regulations

H-6. Model form for risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]

Your Credit Report[s] and the Price You Pay for Credit

What is a credit report?

A credit report is a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit
report[s]?

We used information from your credit report[s] to set the terms of the credit
we are offering you, such as the [Annual Percentage Rate/down payment].

The terms offered to you may be less favorable than the terms offered to
consumers who have better credit histories.

What if there are mistakes in
your credit report[s]?

You have a right to dispute any inaccurate information in your credit
report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRAC(s)], which [is/are] the [consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of
your credit report|[s]?

Under federal law, you have the right to obtain a copy of your credit report[s]
without charge for 60 days after you receive this notice. To obtain your free
report[s], contact [insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xxx-XXXX

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]

How can you get more
information about credit
reports?

For more information about credit reports and your rights under federal law,
visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the
Federal Trade Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

[Insert credit score]

Source: [Insert source] Date: [Insert date score was created]

‘What you should
know about credit
scores

Your credit score is a number that reflects the information in your credit report. We used
your credit score to set the terms of credit we are offering you.

Your credit score can change, depending on how your credit history changes.

The range of Scores range from a low of [Insert bottom number in the range] to a high of [Insert
scores top number in the range].
Key factors that [Insert first factor]

adversely affected
your credit score

[Insert second factor]

[Insert third factor]

[Insert fourth factor]

[Insert number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?]

[If you have any questions regarding your credit score, you should contact [entity that
provided the credit score] at:
Address:

[Toll-free] Telephone number: ]
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H-7. Model form for account review risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]

Your Credit Report[s] and the Pricing of Your Account

What is a credit report?

A credit report is a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit
report[s]?

We have used information from your credit report[s] to review the terms of
your account with us.

Based on our review of your credit report[s], we have increased the annual
percentage rate on your account.

‘What if there are mistakes in
your credit report|s]?

You have a right to dispute any inaccurate information in your credit
report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRAC(s)], which [is/are] [a consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of
your credit report|[s]?

Under federal law, you have the right to obtain a copy of your credit report[s]
without charge for 60 days after you receive this notice. To obtain your free
report[s], contact [insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xxx-XxxXX

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]

How can you get more
information about credit
reports?

For more information about credit reports and your rights under federal law,
visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the
Federal Trade Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

Source: [Insert source]

[Insert credit score]

Date: [Insert date score was created]

adversely affected
your credit score

What you should Your credit score is a number that reflects the information in your credit report. We used
know about credit | your credit score to set the terms of credit we are offering you.
scores

Your credit score can change, depending on how your credit history changes.
The range of Scores range from a low of [Insert bottom number in the range] to a high of [Insert
scores top number in the range].
Key factors that [Insert first factor]

[Insert second factor]
[Insert third factor]

[Insert fourth factor]
[Insert number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?]

Address:

[If you have any questions regarding your credit score, you should contact [entity that
provided the credit score] at:

[Toll-free] Telephone number:

BILLING CODE 6210-01-C
BILLING CODE 6750-01-C

Federal Trade Commission
16 CFR Chapter I
Authority and Issuance

For the reasons discussed in the joint
preamble, the Federal Trade
Commission is amending chapter I, title
16, Code of Federal Regulations, as
follows:

PART 640—DUTIES OF CREDITORS
REGARDING RISK-BASED PRICING

m 5. The authority citation for part 640
continues to read as follows:

Authority: Pub. L. 108-159, sec. 311; 15
U.S.C. 1681m(h).
m 6. Section 640.4 is amended as
follows:
m A. Paragraphs (a)(1)(vii) and (viii) are
revised.
m B. Paragraph (a)(1
m C. Paragraphs (a)(
revised.
m D. Paragraph (a)(2)(ix) is added.
m E. Paragraph (b)(2) is revised.

)(ix) is added.
2)(vii) and (viii) are

m F. Paragraph (d) is added.

§640.4 Content, form, and timing of risk-
based pricing notices.
* * *

%i]) * * *

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies;

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
to whom a person grants, extends, or
otherwise provides credit is used in
setting the material terms of credit:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report, that
the consumer’s credit score was used to
set the terms of credit offered, and that

a credit score can change over time to
reflect changes in the consumer’s credit
history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four key factors,
except that if one of the key factors is
the number of enquiries made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.

2) * x %

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
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specified by the consumer reporting
agency or agencies;

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports; and

(ix) If a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report, that
the consumer’s credit score was used to
set the terms of credit offered, and that
a credit score can change over time to
reflect changes in the consumer’s credit
history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four key factors,
except that if one of the key factors is
the number of enquiries made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.

(b) * * *

(2) Model forms. Model forms of the
risk-based pricing notice required by
Sec. 640.3(a) and (c) are contained in
Appendices B—-1 and B-6 of this part.
Appropriate use of Model form B—1 or
B-6 is deemed to comply with the
requirements of § 640.3(a) and (c).
Model forms of the risk-based pricing
notice required by § 640.3(d) are
contained in Appendices B-2 and B-7
of this part. Appropriate use of Model
form B-2 or B-7 is deemed to comply
with the requirements of § 640.3(d). Use
of the model forms is optional.

* * * * *

(d) Multiple credit scores—(1) In
general. When a person obtains or
creates two or more credit scores and
uses one of those credit scores in setting
the material terms of credit, for
example, by using the low, middle,
high, or most recent score, the notices
described in paragraphs (a)(1) and (2) of
this section must include that credit
score and information relating to that
credit score required by paragraphs
(a)(1)(ix) and (a)(2)(ix). When a person
obtains or creates two or more credit
scores and uses multiple credit scores in
setting the material terms of credit by,

for example, computing the average of
all the credit scores obtained or created,
the notices described in paragraphs
(a)(1) and (2) of this section must
include one of those credit scores and
information relating to credit scores
required by paragraphs (a)(1)(ix) and
(a)(2)(ix). The notice may, at the
person’s option, include more than one
credit score, along with the additional
information specified in paragraphs
(a)(1)(ix) and (a)(2)(ix) of this section for
each credit score disclosed.

(2) Examples. (i) A person that uses
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer. That person must disclose
the low score in the notices described in
paragraphs (a)(1) and (2) of this section.

(ii) A person that uses consumer
reports to set the material terms of
automobile loans granted, extended, or
provided to consumers regularly
requests credit scores from several
consumer reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. That person may choose one
of these scores to include in the notices
described in paragraph (a)(1) and (2) of
this section.

m 7. Section 640.6 is amended by
revising paragraphs (c)(1) and (c)(3)(i) to
read as follows:

§640.6 Rules of construction.
* * * * *

(c) Multiple consumers—(1) Risk-
based pricing notices. In a transaction
involving two or more consumers who
are granted, extended, or otherwise
provided credit, a person must provide
a notice to each consumer to satisfy the
requirements of § 640.3(a) or (c).
Whether the consumers have the same
address or not, the person must provide
a separate notice to each consumer if a
notice includes a credit score(s). Each
separate notice that includes a credit
score(s) must contain only the credit
score(s) of the consumer to whom the
notice is provided, and not the credit
score(s) of the other consumer. If the
consumers have the same address, and
the notice does not include a credit
score(s), a person may satisfy the
requirements by providing a single
notice addressed to both consumers.

* * * * *

(3) Examples. (i) Two consumers
jointly apply for credit with a creditor.
The creditor obtains credit scores on

both consumers. Based in part on the
credit scores, the creditor grants credit
to the consumers on material terms that
are materially less favorable than the
most favorable terms available to other
consumers from the creditor. The
creditor provides risk-based pricing
notices to satisfy its obligations under
this subpart. The creditor must provide
a separate risk-based pricing notice to
each consumer whether the consumers
have the same address or not. Each risk-
based pricing notice must contain only
the credit score(s) of the consumer to
whom the notice is provided.

* * * * *

PART 698—MODEL FORMS AND
DISCLOSURES

m 8. The authority citation for part 698
continues to read as follows:

Authority: 15 U.S.C. 1681e, 1681g, 1681j,
1681m, 1681s, and 1681s—3; Pub. L. 108-159,
sections 211(d), 214(b), and 311; 117 Stat.
1952.

m 9. Appendix B to Part 698 is amended
by revising paragraphs 1., 2., and 4, and
adding Model Forms B—6 and B-7 to
read as follows:

Appendix B to Part 698—Model Forms
for Risk-Based Pricing and Credit Score
Disclosure Exception Notices

1. This appendix contains four model
forms for risk-based pricing notices and three
model forms for use in connection with the
credit score disclosure exceptions. Each of
the model forms is designated for use in a
particular set of circumstances as indicated
by the title of that model form.

2. Model form B—1 is for use in complying
with the general risk-based pricing notice
requirements in § 640.3 if a credit score is not
used in setting the material terms of credit.
Model form B-2 is for risk-based pricing
notices given in connection with account
review if a credit score is not used in
increasing the annual percentage rate. Model
form B-3 is for use in connection with the
credit score disclosure exception for loans
secured by residential real property. Model
form B—4 is for use in connection with the
credit score disclosure exception for loans
that are not secured by residential real
property. Model form B-5 is for use in
connection with the credit score disclosure
exception when no credit score is available
for a consumer. Model form B-6 is for use
in complying with the general risk-based
pricing notice requirements in § 640.3 if a
credit score is used in setting the material
terms of credit. Model form B-7 is for risk-
based pricing notices given in connection
with account review if a credit score is used
in increasing the annual percentage rate. All
forms contained in this appendix are models;
their use is optional.

* * * * *

4. Optional language in model forms B—6
and B-7 may be used to direct the consumer
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to the entity (which may be a consumer Creditors may use or not use the additional B-7 Model form for account review risk-
reporting agency or the creditor itself, for a language without losing the safe harbor, since based pricing notice with credit score
proprietary score that meets the definition of ~ the language is optional. information

a credit score) that provided the credit score * * * * * * * * * *

for any questions about the credit score, B-6 Model form for risk-based pricing

along with the entity’s contact information. notice with credit score information BILLING CODE 6210-01-P;6750-01-P

B-6. Model form for risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]
Your Credit Report[s] and the Price You Pay for Credit

What is a credit report? A credit report is a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit We used information from your credit report[s] to set the terms of the credit
report|s]? we are offering you, such as the [Annual Percentage Rate/down payment].

The terms offered to you may be less favorable than the terms offered to
consumers who have better credit histories.

What if there are mistakes in | You have a right to dispute any inaccurate information in your credit
your credit report[s]? report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRAC(s)], which [is/are] the [consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of | Under federal law, you have the right to obtain a copy of your credit report(s]
your credit report|[s]? without charge for 60 days after you receive this notice. To obtain your free
‘ : report[s], contact [insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xxx-XxXX
By mail: Mail your written request to:
[Insert address]
On the web: Visit [insert web site address]
How can you get more For more information about credit reports and your rights under federal law,
information about credit visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the

 reports? Federal Trade Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

[Insert credit score]

Source: [Insert source] Date: [Insert date score was created]

‘What you should
know about credit
scores

Your credit score is a number that reflects the information in your credit report. We used
your credit score to set the terms of credit we are offering you.

Your credit score can change, depending on how your credit history changes.

The range of Scores range from a low of [Insert bottom number in the range] to a high of [Insert
scores top number in the range].
Key factors that [Insert first factor]

adversely affected
your credit score

[Insert second factor]

[Insert third factor]

[Insert fourth factor]

[Insert number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?]

[If you have any questions regarding your credit score, you should contact [entity that
provided the credit score] at:
Address:

[Toll-free] Telephone number: ]
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B-7. Model form for account review risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]
Your Credit Report[s] and the Pricing of Your Account

What is a credit report? A credit report is a record of your credit history. It includes information
‘ about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit We have used information from your credit report[s] to review the terms of
report|s]? your account with us.

Based on our review of your credit report[s], we have increased the annual
percentage rate on your account.

What if there are mistakes in | You have a right to dispute any inaccurate information in your credit
your credit report[s]? report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRAC(s)], which [is/are] [a consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of | Under federal law, you have the right to obtain a copy of your credit report[s]
your credit report[s]? without charge for 60 days after you receive this notice. To obtain your free
report[s], contact [insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xxx-XxxXX

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]
How can you get more For more information about credit reports and your rights under federal law,
information about credit visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the

reports? Federal Trade Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

Source: [Insert source]

[Insert credit score]

Date: [Insert date score was created]

What you should
know about credit
scores

Your credit score is a number that reflects the information in your credit report. We used
your credit score to set the terms of credit we are offering you.

Your credit score can change, depending on how your credit history changes.

The range of
scores

Scores range from a low of [Insert bottom number in the range] to a high of [Insert
top number in the range].

Key factors that
adversely affected
your credit score

[Insert first factor]

[Insert second factor]

[Insert third factor]

[Insert fourth factor]

[Insert number of enquiries as a key factor, if applicable]

[How can you get
more information
about your credit
score?]

[If you have any questions regarding your credit score, you should contact [entity that
provided the credit score] at:
Address:

[Toll-free] Telephone number:

BILLING CODE 6210-01-C; 6750-01-C

By order of the Board of Governors of the
Federal Reserve System, July 5, 2011.
Jennifer J. Johnson,
Secretary of the Board.

By the direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2011-17649 Filed 7-14-11; 8:45 am]
BILLING CODE 6210-01-P; 6750-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 380

Certain Orderly Liquidation Authority
Provisions under Title Il of the Dodd-
Frank Wall Street Reform and
Consumer Protection Act

AGENCY: Federal Deposit Insurance
Corporation (“FDIC”).

ACTION: Final rule.

SUMMARY: The FDIC is issuing a final
rule (“Final Rule”) to implement certain
provisions of its authority to resolve
covered financial companies under Title
IT of the Dodd-Frank Wall Street Reform
and Consumer Protection Act (the
“Dodd-Frank Act” or the “Act”). The
Final Rule will establish a more
comprehensive framework for the
implementation of the FDIC’s orderly
liquidation authority and will provide
greater transparency to the process for

the orderly liquidation of a systemically
important financial institution under
the Dodd-Frank Act.

DATES: The effective date of the Final
Rule is August 15, 2011.

FOR FURTHER INFORMATION CONTACT: R.
Penfield Starke, Senior Counsel, Legal
Division, (703) 562—2422; or Marc
Steckel, Associate Director, Division of
Insurance and Research, (202) 898—
3618. For questions to the Legal
Division concerning the following parts
of the Final Rule contact:

Avoidable transfer provisions: Phillip
E. Sloan, Counsel (703) 562—6137.

Compensation recoupment: Patricia
G. Butler, Counsel (703) 516-5798.

Subpart B—Priorities of Claims:
Elizabeth Falloon, Counsel (703) 562—
6148.

Subpart C—Receivership
Administrative Claims Procedures:
Thomas Bolt, Supervisory Counsel (703)
562-2046.

SUPPLEMENTARY INFORMATION:

I. Background

The Dodd-Frank Act (Pub. L. 111-
203,12 U.S.C. 5301 et seq., July 21,
2010) was enacted on July 21, 2010.
Title II of the Act provides for the
appointment of the FDIC as receiver of
a nonviable financial company that
poses significant risk to the financial
stability of the United States (a “covered
financial company”’) following the
prescribed recommendation,
determination, and judicial review

process set forth in the Act. Title II
outlines the process for the orderly
liquidation of a covered financial
company following the FDIC’s
appointment as receiver and provides
for additional implementation of the
orderly liquidation authority by
rulemaking. The Final Rule is being
promulgated pursuant to section 209 of
the Act, which authorizes the FDIC, in
consultation with the Financial Stability
Oversight Council, to prescribe such
rules and regulations as the FDIC
considers necessary or appropriate to
implement Title II; section 210(s)(3),
which directs the FDIC to promulgate
regulations to implement the
requirements of the Act with respect to
recoupment of compensation from
senior executives or directors materially
responsible for the failed condition of a
covered financial company, which
regulation is required to include a
definition of the term “compensation;”
section 210(a)(7)(D), with respect to the
establishment of a post-insolvency
interest rate; and section 210(b)(1)(C)-
(D), with respect to the index for
inflation applied to certain employee
compensation and benefit claims. While
it is not expected that the FDIC will be
appointed as receiver for a covered
financial company in the near future, it
is important for the FDIC to have rules
in place in a timely manner so that
stakeholders may plan transactions
going forward.
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The Final Rule represents a
culmination of an initial phase of
rulemaking under Title II of the Dodd-
Frank Act with respect to the
implementation of its authority to
undertake the orderly liquidation of a
covered financial company. On October
19, 2010, the FDIC published in the
Federal Register a notice of proposed
rulemaking (75 FR 64173, October 19,
2010). Following consideration of
comments received, that proposed rule
was implemented as an Interim Final
Rule (“IFR”) issued on January 25, 2011,
and was codified at 12 CFR part 380,
consisting of §§ 380.1-380.6 (76 FR
4207, January 25, 2011). The IFR
addressed discrete topics that were
critical for initial guidance for the
financial industry, including the
payment of similarly situated creditors,
the honoring of personal service
agreements, the recognition of
contingent claims, the treatment of any
remaining shareholder value in the case
of a covered financial company that is
a subsidiary of an insurance company
and limitations on liens that the FDIC
may take on the assets of a covered
financial company that is an insurance
company or a covered subsidiary of an
insurance company. The FDIC requested
additional general comments on the IFR
as well as comments relating to specific
provisions. The comment period for the
IFR ended on March 28, 2011.

On March 15, 2010, the FDIC issued
a notice of proposed rulemaking
covering additional subjects pertinent to
an orderly liquidation under Title II of
the Act (76 FR 16324, March 23, 2011).
The purpose of the proposed rule (the
“Proposed Rule”’) that was the subject of
this second notice was to continue to
build on the framework initially begun
with the IFR. The Proposed Rule
addressed the recoupment of
compensation from senior executives
and directors of a covered financial
company; further clarified the definition
of “financial company” in section 201
of the Dodd-Frank Act by detailing what
it means to be “predominantly engaged
in activities that are financial or
incidental thereto;” clarified the
receiver’s powers to avoid fraudulent
and preferential transfers by a covered
financial company; addressed the order
of priority for the payment of claims,
which included clarifying the meaning
of “administrative expenses” and
“amounts owed to the United States,”
the priority for setoff claims, how post-
insolvency interest is to be paid, the
payment of claims for contracts and
agreements expressly assumed by a
bridge financial company; and
addressed the receivership

administrative claims process, including
the treatment of secured claims. The
notice of proposed rulemaking
published in the Federal Register
requested comments on all aspects of
the Proposed Rule as well as comments
relating to specific provisions. The
comment period ended May 23, 2011.

II. Summary of Comments on the IFR
and the Proposed Rule

The FDIC received 10 comments in
response to the IFR and 21 comments in
response to the Proposed Rule. Almost
all of the comments were submitted by
financial industry trade associations,
with others submitted by insurance
trade associations, clearing and
settlement companies, a foundation for
research and advocacy, a committee of
bankruptcy attorneys, a group of law
and business school faculty, and a group
of law school students.

The general themes of comments that
did not directly relate to the text of the
IFR and Proposed Rule were wide-
ranging. Commenters simultaneously
urged prompt and comprehensive
rulemaking to increase transparency
with respect to the implementation of
the orderly liquidation authority and
certainty in the implementation of
ongoing and future financial
transactions, while counseling a
deliberate pace to allow input from
industry representatives and the benefit
of the review of resolution plans prior
to the implementation of rules
governing the orderly liquidation
process.

Many comments urged the greatest
possible harmony with bankruptcy
laws, rules and processes. These
comments sought, among other things:
Increased input from creditors and
creditor committees, deference to
bankruptcy case law, adoption of
bankruptcy reporting processes, and
earlier and broader judicial input and
review. In this connection, comments
requested greater clarity with respect to
the procedures that the FDIC will follow
in determining claims and valuations of
collateral and assets, as well as an
appeals procedure for disputed
valuations of property. Commenters also
urged clarification with respect to the
implementation of the so-called
“Chapter 7 minimum” payment to
creditors pursuant to section
210(a)(7)(B) of the Act.1

Commenters from the insurance
industry similarly urged the greatest
possible deference to state regulators

1Section 210(a)(7)(B) provides that ““a creditor
shall, in no event, receive less than the amount that
such creditor is entitled to receive” under a chapter
7 liquidation of such covered financial company in
bankruptcy.

and to state laws, rules and regulations
governing insurance companies. One
commenter has repeatedly requested
clarification that mutual insurance
holding companies will be treated as
insurance companies for the purposes of
the Dodd-Frank Act.

Comments emphasized the
importance of maximizing the going
concern value of the business and assets
of the covered financial company and
suggested establishment of standards for
the conduct of sales of assets and
collateral. A specific concern was the
need for clarification of the treatment of
custodial assets held by non-banks in an
orderly liquidation.

Another broad theme was the
importance of clarifying the process and
criteria for designating systemically
important financial companies that may
be subject to orderly liquidation. These
comments generally sought to limit the
scope of such a designation. In addition
to general comments on this theme, one
commenter took the position that money
managers should never be considered
systemically important. Another
commenter took the same position with
respect to money funds. Additional
clarification also was sought with
respect to the process for the
designation of covered financial
companies and the appointment of the
receiver.

The implementation of special
assessments and the clawback of
preferential payments made to similarly
situated creditors has been a recurring
theme in comments to the IFR and the
Proposed Rule. Commenters sought
clarity with respect to the designation of
preferential payments deemed necessary
to essential operations that are exempt
from the clawback under section 210(o)
of the Dodd-Frank Act. Other comments
urged restraint in making preferential
payments and suggested additional
procedural safeguards with respect to
this process. Comments also urged
careful consideration of any need for
special assessments on the industry to
avoid undue burden on well-run
companies.

Commenters requested additional
clarification of the implementation of
the authority to create bridge financial
companies, including the processes and
procedures for creating and terminating
bridge financial companies, the
treatment of assets transferred to bridge
financial companies, and the treatment
of claims against bridge financial
companies. One commenter suggested a
rule clarifying that all qualified
financial contracts will be transferred to
a bridge financial company.

Commenters also expressed concern
about the process for resolving an
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international financial company and
stressed the need for international
cooperation and coordination.

Finally, one commenter argued that
the IFR and the Proposed Rule are
unconstitutionally broad and usurp the
legislative function constitutionally
delegated to Congress.

Comments beyond the scope of the
IFR and the Proposed Rule will be
considered in connection with future
rulemakings. Comments relating to
specific provisions of the IFR and
Proposed Rule are discussed below in
the analysis of the relevant sections of
the Final Rule.

II1. The Final Rule

A. Overview

The Final Rule will divide Part 380
into subparts A, B, and C. In subpart A,
§380.1 provides definitions of general
applicability in part 380. Section 380.3
provides that services rendered by
employees to the covered financial
company after the FDIC has been
appointed as receiver, or during the
period where some or all of the
operations of the covered financial
company are continued by a bridge
financial company, will be compensated
according to the terms and conditions of
any applicable personal service
agreements and that such payments will
be treated as an administrative expense.
Section 380.5 provides that if the FDIC
acts as receiver for a direct or indirect
subsidiary of an insurance company and
that subsidiary is not an insured
depository institution or an insurance
company itself, the value realized from
the liquidation of the subsidiary will be
distributed according to the order of
priorities set forth in the Dodd-Frank
Act. Section 380.6 provides that the
FDIC will avoid taking a lien on some
or all of the assets of a covered financial
company that is an insurance company
or a subsidiary that is an insurance
company unless it determines that
taking such a lien is necessary for the
orderly liquidation of the covered
financial company and will not unduly
impede or delay the liquidation or
rehabilitation of the insurance company
or the recovery by its policyholders.
Section 380.7 provides that the FDIC as
receiver of a covered financial company
may recover from senior executives and
directors who were substantially
responsible for the failed condition of
the covered financial company any
compensation they received during the
two-year period preceding the date on
which the FDIC was appointed as
receiver, or for an unlimited period in
the case of fraud.

The Proposed Rule included § 380.8,
implementing section 201(b) of the Act.
Section 201(b) of the Act requires the
FDIC, in consultation with the Secretary
of the U.S. Treasury, to establish by
regulation criteria for determining, for
the purposes of Title II, if a company is
predominantly engaged in activities that
are financial in nature or incidental
thereto as determined by the Board of
Governors of the Federal Reserve
System (“Board of Governors”) under
section 4(k) of the Bank Holding
Company Act (“BHC Act”). A company
that is predominantly engaged in such
activities is a ““financial company”
under Title II (unless expressly
excluded by section 201(a)(11)(C) of the
Act) and may be subject to the orderly
liquidation provisions of the Dodd-
Frank Act. On February 11, 2011, the
Board of Governors published a notice
of proposed rulemaking entitled
“Definitions of ‘Predominantly Engaged
in Financial Activities’ and ‘Significant’
Nonbank Financial Company and Bank
Holding Company” (76 FR 7731,
February 11, 2011) (“Board of
Governors’ NPR”).

The Board of Governors’ NPR
proposed criteria for determining
whether a company is “predominantly
engaged in financial activities” for
purposes of determining if the company
is a nonbank financial company under
Title I of the Act. There are substantial
similarities between the provisions in
Title I of the Act, which the Board of
Governors’ NPR implements, and
section 201(b) of the Act, which §380.8
of the FDIC’s Proposed Rule would
implement. In light of those similarities,
the FDIC staff coordinated with the staff
of the Board of Governors, to the extent
practicable, on the proposed criteria in
§380.8. The FDIC staff is continuing to
coordinate with the staff of the Board of
Governors on this issue and intends to
finalize the criteria for determining if a
company is predominantly engaged in
activities that are financial in nature or
incidental thereto through a separate
notice in the Federal Register.
Consequently, § 380.8 is reserved in the
Final Rule.

Section 380.9 in subpart A clarifies
the interpretation of provisions of the
Act authorizing the FDIC as receiver of
a covered financial company to avoid
fraudulent or preferential transfers in a
manner comparable to the relevant
provisions of the Bankruptcy Code so
that transferees will have the same
treatment in a liquidation under the Act
as they would have in a bankruptcy
proceeding.

Subpart B of the Final Rule addresses
the priorities for expenses of the
receiver of a covered financial company

and other unsecured claims against the
covered financial company or the
receiver. Subpart B integrates and
harmonizes the various provisions of
the Dodd-Frank Act that determine the
nature and priority of payments. In
particular, the subpart integrates the
various statutory references to
administrative expenses throughout the
Act. It also provides additional context
with respect to the definition of
“amounts owed to the United States” to
clarify that unsecured obligations
advanced to provide funds for the
orderly liquidation of a covered
financial company or to avoid or
mitigate adverse effects on the financial
stability of the United States in the
liquidation of the covered financial
company are included among the class
of claims paid at the higher statutory
level accorded to amounts owed to the
United States, while unsecured
obligations to the United States that
were incurred by the covered financial
company in the ordinary course of its
business prior to the appointment of the
receiver will be paid at the priority of
general unsecured or senior liabilities of
the covered financial company.
Additionally, subpart B confirms the
statutory treatment of claims arising out
of the loss of setoff rights at a priority
ahead of other general unsecured
creditors if the loss of the setoff is due
to the receiver’s sale or transfer of an
asset, finalizes the methodology for
calculating post-insolvency interest on
unsecured claims and clarifies the
payment of obligations of bridge
financial companies and the rights of
receivership creditors to any remaining
value upon termination of a bridge
financial company. For a more logical
organizational flow, subpart B also now
includes at § 380.27 the rule originally
found at § 380.2 of the IFR, clarifying
that the FDIC will not use its discretion
to differentiate among similarly situated
creditors under section 210 of the Act to
give preferential treatment to certain
long-term senior debt with a term longer
than 360 days, and that subordinated
debt and equity never will qualify for
preferential treatment.

Subpart C sets forth the
administrative process for the
determination of claims against a
covered financial company as
established by relevant provisions of the
Dodd-Frank Act. This process will not
apply to any liabilities or obligations
assumed by a bridge financial company
or other entity or to any extension of
credit from a Federal reserve bank or the
FDIC to a covered financial company.
Under the claims procedures, the
receiver will publish and mail a notice
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to advise creditors to file their claims by
a bar date that is not less than 90 days
after the date of the initial publication.
The receiver will have up to 180 days

to determine whether to allow or
disallow the claim, subject to any
extension agreed to by the claimant. The
claimant will have 60 days from the
earlier of any disallowance of the claim
or the end of the 180-day period (or any
period extended by agreement) to file a
lawsuit in federal court for a judicial
determination. No court has jurisdiction
over any claim, however, unless the
claimant has exhausted its
administrative remedies through the
claims process.

Subpart C also includes provisions
concerning contingent claims and
secured claims. With respect to claims
based on a contingent obligation of a
covered financial company, the receiver
will estimate the value of the contingent
claim at the end of either the 180-day
claim determination period or any
extended period agreed to by the
claimant. If the claim becomes fixed
before it has been estimated, it may be
allowed in the fixed amount; otherwise,
the estimated value will be used to
calculate the claimant’s pro rata
distribution. With respect to secured
claims, subpart C provides that property
of a covered financial company that
secures a claim will be valued at the
time of the proposed use or disposition
of the property. Secured claimants may
request the consent of the receiver to
obtain possession of or exercise control
over their collateral. The Final Rule
provides that the receiver will grant
consent unless it decides to use, sell or
lease the property, in which case it must
provide adequate protection of the
claimant’s security interest in the
property. This provision will not apply
in a case where the receiver repudiates
or disaffirms a secured contract,
however.

B. Summary of Changes From the IFR
and the Proposed Rule

The Final Rule contains substantive
revisions and technical corrections to
the provisions of the IFR and the
Proposed Rule responsive to the
comments received. The changes are
discussed in more detail in the section-
by-section analysis of the Final Rule. In
summary, the substantive revisions in
the Final Rule are as follows:

(1) In the Proposed Rule, § 380.2(c)
provided that collateral securing claims
against the covered financial company
would be valued as of the date of the
appointment of the receiver. This
provision has been moved to § 380.50(b)
of the Final Rule, which states that such
property will be valued at the time of

the proposed use or disposition of the
property. This approach to the valuation
of collateral follows the comparable
provision of the Bankruptcy Code.

(2) Section 380.4 of the IFR
concerning contingent claims has been
moved to § 380.39 of the Final Rule. The
original text of this section has been
retained and new provisions have been
added to provide that the receiver will
estimate the value of a contingent claim
no later than 180 days after the claim is
filed or any extended period agreed to
by the claimant.

(3) Section 380.7 addresses the
recoupment of compensation from
former and current senior executives
and directors who are substantially
responsible for the failed condition of
the covered financial company. The
Proposed Rule provided a standard of
conduct in which, among other things,
a senior executive or director would be
deemed “‘substantially responsible” if
he or she failed to conduct his or her
responsibilities with the requisite
degree of skill and care required by that
position. The Final Rule clarifies the
standard and provides that a senior
executive or director would be deemed
“substantially responsible” if he or she
failed to conduct his or her
responsibilities with the degree of skill
and care an ordinarily prudent person
in a like position would exercise under
similar circumstances. The revision
clarifies that the standard of care that
will trigger section 210(s) is a negligence
standard; a higher standard, such as
gross negligence, is not required. The
Final Rule was also revised to reflect
that the FDIC as receiver may
commence an action to seek recoupment
and has a “savings clause” to preserve
the rights of the FDIC as receiver to
recoup compensation under all
applicable laws.

(4) As discussed, the provision in
§ 380.8 of the Proposed Rule regarding
the criteria for determining if a company
is predominantly engaged in activities
that are financial in nature or incidental
thereto will be the subject of future
rulemaking. Section 380.8 is reserved in
the Final Rule.

(5) Section 380.21 of the Proposed
Rule enumerated the priorities of
payments to unsecured creditors. A new
sentence is added in the Final Rule to
provide that contractual subordination
agreements will be respected, which is
consistent with the practice in
bankruptcy.

(6) The Proposed Rule contained a
definition of “‘amounts owed to the
United States” that would be entitled to
the priority of claims immediately
following administrative expenses, that
included all amounts of any kind owed

to any department, agency or
instrumentality of the United States.
Under the Final Rule, the definition of
“amounts owed to the United States” in
§ 380.23 has been revised to clarify that
the obligations entitled to the priority
afforded to “amounts owed to the
United States” include only amounts
advanced to the covered financial
company to promote the orderly
resolution of the covered financial
company or to avoid or mitigate adverse
effects on the financial stability of the
United States in the resolution of the
covered financial company. Consistent
with the goal of the Dodd-Frank Act to
end any taxpayer bail-out of a nonviable
financial company, unpaid unsecured
federal income tax obligations also are
repaid at the priority afforded to
amounts owed to the United States. In
response to comments and to provide
clearer guidance, this section also sets
forth a non-exclusive list of included
types of advances, and a similar list of
excluded types of advances. The level of
priority afforded to amounts owed to the
United States is not applicable to
administrative expenses, which are
dealt with in § 380.22, nor to secured
obligations, which are dealt with in

§§ 380.50-53 regarding secured claims.

(7) Section 380.24, which addresses
the priority granted to creditors who
have lost setoff rights due to the exercise
of the receiver’s right to sell or transfer
assets free and clear of such rights, has
been modified to make clear that the
provisions of that section do not affect
the provisions of the Dodd-Frank Act
relating to rights of netting with respect
to qualified financial contracts.

(8) Section 380.31 addresses the scope
and applicability of the receivership
administrative claims process by
providing that the claims process does
not apply to claims against a bridge
financial company or involving its
assets or liabilities, or extensions of
credit from a Federal reserve bank or the
FDIC to a covered financial company.

(9) Section 380.35(b)(2)(i) of the Final
Rule permits the receiver to consider a
claim filed after the claims bar date if
the claimant did not have notice of the
appointment of the receiver in time to
file its claim because the claim is based
on an act or omission of the receiver
that occurs after the claims bar date. The
Proposed Rule addressed claims that
did not “accrue” until after the claims
bar date. It was decided, however, that
this was too broad because it could
cover contingent claims, which are
addressed in § 380.39 of the Final Rule.

(10) Sections 380.50—380.53 of the
Proposed Rule have been extensively
modified to more fully protect the rights
of secured claimants. Property of a
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covered financial company will be
valued at the time of any proposed
disposition or use of the property. A
secured claimant may request the
receiver’s consent to exercise its rights
against its collateral, which the receiver
will grant unless it decides to use, sell
or lease the collateral, in which case the
receiver must provide adequate
protection of the claimant’s security
interest in the property.

C. Section-by-Section Analysis of the
Final Rule

1. Subpart A—General and
Miscellaneous Provisions

Definitions. Section 380.1 of the Final
Rule contains definitions of the
following terms of general applicability
to part 380: “allowed claim,” “Board of
Governors,” “bridge financial

93 ¢

company,” ‘““‘compensation,”
“corporation,” “covered financial
company,” “covered subsidiary,”

“director,” “Dodd-Frank Act,”
“employee benefit plan,” “insurance
company,” and “senior executive.”
Some of these terms are terms that are
defined in the Act which were not
included in the IFR or the Proposed
Rule, and others had been included
among the substantive provisions of
those rules but are now moved to

§ 380.1 because those terms are, or may
be, used on more than one occasion
throughout part 380. All of the
definitions are consistent with the
language of the Dodd-Frank Act. By and
large, definitions that had been included
in the IFR and the Proposed Rule have
not been changed. The terms ‘‘Board of
Governors,” “Dodd-Frank Act” and
“employee benefits plan” were added
for ease of reference and the avoidance
of doubt. A clarifying change was made
to the definition of “director” to make
clear that the term includes individuals
serving entities that may have a
different legal form than a corporation,
such as a limited liability company, in
a capacity similar to a director for a
corporation.

Few comments were received on
these definitions. One commenter
argued that the definition of
“compensation” should use only the
precise language of section 210(s)(3) of
the Act, and not include any additional
language. The Proposed Rule provided
greater clarity to the industry by
providing a non-exclusive list of the
types of compensation that would be
subject to recoupment that is consistent
with the intent of section 210(s).
Accordingly, no change to this
definition is being made in the Final
Rule.

Section 380.2 is reserved; the content
of § 380.2 of the IFR has been moved to
§380.27 of the Final Rule and is
discussed below.

Personal service agreements. Section
380.3 of the Final Rule assures that an
employee who provides services to the
covered financial company after
appointment of the receiver, or to the
bridge financial company, will be paid
for such services according to the terms
of any applicable personal service
agreement, and such payment shall be
treated as an administrative expense of
the receiver. This provision does not
restrict the receiver’s ability to repudiate
a personal services agreement, nor does
it impair the ability of the receiver to
negotiate different terms of employment
by mutual agreement. Section 380.3
does not apply to senior executives or
directors of a covered financial
company and it does not limit the
power to recover compensation
previously paid to senior executives or
directors under section 210(s) of the
Dodd-Frank Act and the regulations
promulgated thereunder.

Only one comment addressed the
treatment of personal service
agreements under § 380.3 of the IFR.
That comment pointed out that the
reference to covered subsidiaries in the
IFR was confusing, because covered
subsidiaries are, by definition, not in
receivership and therefore contracts to
which the subsidiary is a party cannot
be repudiated by the FDIC as receiver
pursuant to section 210(c) of the Act.
Section 380.3 of the IFR was intended
to address the possibility that an
agreement entered into by a parent
company may cover employees of an
affiliate or subsidiary of the covered
financial company. It is the intent of the
Final Rule that employees be paid for
work performed under a contract with a
covered financial company or, if
applicable, a bridge financial company,
in accordance with the terms of the
agreement until such time as the
contract is assumed by a third party or
repudiated by the FDIC as receiver. To
the extent that the FDIC as receiver for
the covered financial company has the
power to exercise control over a
subsidiary, it will ensure that employees
of the subsidiary continue to be paid in
accordance with the personal services
agreement. However, the reference to
covered subsidiaries has been deleted
from § 380.3 in the Final Rule to clarify
that this section does not imply that the
FDIC as receiver has the power to
repudiate a contract entered into by a
covered subsidiary nor does it have the
power to enforce the terms of such a
contract except by virtue of its role as
parent to such subsidiary, unless or

until the FDIC is appointed as receiver
of a subsidiary.

As a technical revision to the IFR,

§ 380.3 of the Final Rule does not
include the definition of the term
“senior executive” as the IFR had. The
definition of that term has been moved
into the general definitions of § 380.1. In
addition, a reference is included in the
last sentence of § 380.3(c) to the rule
regarding recoupment of executive
compensation included in this Final
Rule at §380.7.

Section 380.4 is reserved as the
content of that Proposed Rule has been
moved to § 380.39 and is discussed
below.

Insurance company subsidiaries. The
IFR provides at § 380.5 that where the
FDIC acts as receiver for a direct or
indirect subsidiary of an insurance
company, the value realized from the
liquidation of the subsidiary will be
distributed according to the priorities
established in the Dodd-Frank Act and
will be available to the policy holders of
the parent insurance company. No
comments were received recommending
changes to § 380.5 of the IFR. The sole
revision to that section in the Final Rule
is to include a reference to the
regulations promulgated under section
210(b)(1) of the Act that are included in
subpart B of this Final Rule.

Liens on insurance company assets.
Section 380.6 of the IFR limits the
ability of the FDIC to take liens on
insurance company assets and assets of
the insurance company’s covered
subsidiaries under certain
circumstances after the FDIC has been
appointed as receiver. As discussed in
the preamble of the notice of proposed
rulemaking with respect to this rule,
section 204 of the Dodd-Frank Act
provides that in the event that the FDIC
as receiver of a covered financial
company determines it to be necessary
or appropriate, it may provide funding
for the orderly liquidation of covered
financial companies and covered
subsidiaries by, among other things,
making loans, acquiring debt,
purchasing assets or guaranteeing them
against loss, assuming or guaranteeing
obligations, making payments, or
entering into certain transactions. In
particular, pursuant to section 204(d)(4)
of the Dodd-Frank Act, the FDIC is
authorized to take liens “on any or all
assets of the covered financial company
or any covered subsidiary, including a
first priority lien on all unencumbered
assets of the covered financial company
or any covered subsidiary to secure
repayment” of any advances made.

Commenters to the IFR questioned the
reference to liens on assets of an affiliate
of a covered financial company as well
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as assets of a covered subsidiary. The
FDIC as receiver has clear authority
under section 204(d)(4) of the Act to
take a lien on the “assets of the covered
financial company or any covered
subsidiary to secure repayment of any
transactions conducted”” under that
section. While section 203(e) of the Act
contemplates that the FDIC could be
appointed as receiver for an affiliate of
an insurance company that is not itself
a subsidiary, it is clear that upon
appointment, the affiliate would become
a covered financial company, rendering
the reference to ‘““affiliates” in § 380.6
superfluous. The Final Rule has been
revised accordingly to eliminate the
reference to ““affiliates” of the covered
financial company and to make clear
that the rule applies only to covered
subsidiaries of insurance companies.

Recoupment of Compensation.
Section 380.7 of the Final Rule
implements section 210(s) of the Dodd-
Frank Act, which authorizes the FDIC as
receiver to recoup compensation when
a current or former senior executive or
director is “‘substantially responsible”
for the failed condition of a covered
financial company. The Final Rule
provides, in pertinent part, that a senior
executive or director would be deemed
“substantially responsible” if he or she
failed to conduct his or her
responsibilities with the degree of skill
and care required by that position.
Comments received on § 380.7 of the
Proposed Rule sought clarification or
made recommendations regarding this
standard. Some comments took the
position that substantial responsibility
should be based on state law or
established legal standards. One
commenter took the position that
substantial responsibility should exist
based solely on the failure of the
covered financial company with no
inquiry into conduct. In response to the
comments, the Final Rule clarifies the
standard and provides that a senior
executive or director would be deemed
“substantially responsible” if he or she
failed to conduct his or her
responsibilities with the degree of skill
and care an ordinarily prudent person
in a like position would exercise under
similar circumstances. The revision
clarifies that the standard of care that
will trigger section 210(s) is a negligence
standard; a higher standard, such as
gross negligence, is not required. In the
event that a covered financial company
is liquidated under Title II, the FDIC as
receiver will undertake an analysis of
whether the individual has breached his
or her duty of care, including an
assessment of whether the individual
exercised his or her business judgment.

The burden of proof, however, will be
on the former senior executive or
director to establish that he or she
exercised his or her business judgment.
State “business judgment rules” and
“insulating statutes”” will not shift the
burden of proof to the FDIC or increase
the standard of care under which the
FDIC as receiver may recoup
compensation.

The Final Rule provides that, in
certain limited circumstances, a senior
executive or director would be
presumed to be substantially
responsible for the failed condition of
the covered financial company. Some
commenters objected to the use of the
rebuttable presumption of substantial
responsibility that was based on the
position or the duties of the current or
former senior executive or director.
Those commenters argued that a
presumption based solely on an
individual’s position in a company
would be a disincentive for any
individual to take that position and
would be detrimental to the financial
industry. Other commenters objected to
the presumption of substantial
responsibility that was based on an
individual’s removal from his or her
position under section 206 of the Act.
One commenter argued that the
presumption exception for ‘“white
knights” was too narrow and would
serve as a disincentive for individuals to
take positions with financially impaired
companies. The statutory language of
the Dodd-Frank Act provides for the
recoupment of compensation from
current or former senior executives or
directors of covered financial companies
when they have not performed their
duties and responsibilities. The use of
rebuttable presumptions for those
individuals under the limited
circumstances described in the
Proposed Rule is aligned with the intent
shown in the statutory language; thus,
the presumptions remain unchanged in
the Final Rule.

Some comments requested
clarification of the procedure that would
be used for pursuing recoupment of
compensation. The FDIC anticipates
that it will seek recoupment of
compensation through the court system
using a procedure similar to the
procedure that it currently uses when it
seeks recovery from individuals whose
negligent actions have caused losses to
failed financial institutions. In those
situations, the FDIC as receiver
undertakes an investigation to
determine if there are meritorious and
cost-effective claims and, if so, staff
requests authority to sue from the FDIC
Board of Directors or the appropriate
delegated authority. Similarly, under

section 210(s) of the Act, the FDIC
anticipates that it will investigate
whether the statutory criteria for
compensation recoupment are met and,
if so, staff will request authorization of
a suit for recoupment. The Final Rule
reflects this procedure by indicating that
the FDIC as receiver may file an action
to seek recoupment of compensation.

The Final Rule has a ‘“‘savings clause”
to preserve the rights of the FDIC as
receiver to recoup compensation under
all applicable laws.

Treatment of fraudulent and
preferential transfers. Section 380.9 of
the Proposed Rule addressed the powers
granted to the FDIC as receiver in
section 210(a)(11) of the Dodd-Frank
Act to avoid certain fraudulent and
preferential transfers and sought to
harmonize the application of these
powers with the analogous provisions of
the Bankruptcy Code so that the
transferees of assets will have the same
treatment in a liquidation under Title II
as they would in a bankruptcy
proceeding.

One commenter noted that
§ 380.9(b)(2) of the Proposed Rule
provided that the term “‘fixture” shall be
interpreted in accordance with federal
bankruptcy law, and stated that a
bankruptcy court would look to
applicable non-insolvency law when
determining what constitutes a fixture.
The commenter pointed out that
typically under non-insolvency law, the
law of the state in which a fixture is
located would govern the determination
of what constitutes a fixture, and
suggested that the FDIC need not apply
a federal rule to determine what a
fixture is for preference purposes. By
providing in the Proposed Rule that the
term “‘fixture” is to be interpreted in
accordance with federal bankruptcy
law, it was intended that the term be
interpreted in the same manner as under
federal bankruptcy law. Thus, to the
extent that bankruptcy courts continue
to define “fixture” by reference to
applicable non-insolvency law,
including state law, the same analysis
would be applied to define ““fixture”
under § 380.9. Therefore, the provision
does not create a new federal rule to
define “fixture,” and no clarifying
change to the Final Rule is necessary.

2. Subpart B—Priorities

Subpart B addresses the priority for
expenses and unsecured claims
established under section 210(b) of the
Act. It organizes and clarifies provisions
throughout the Act dealing with the
relative priorities of various creditors
with unsecured claims against a failed
financial company.
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Priorities. Section 380.21 lists each of
the eleven priority classes of claims
established under the Dodd-Frank Act
in the order of its relative priority. In
addition to the specified priorities listed
in section 210(b) of the Act, the Final
Rule integrates additional levels of
priority established under section
210(b)(2) (certain post-receivership
debt); section 210(a)(13) (claims for loss
of setoff rights); and section 210(a)(7)(D)
(post-insolvency interest).

Section 380.21(b) conforms the
method of adjusting certain payments
for inflation to the similar provisions of
the Bankruptcy Code. Section 380.21(c)
provides that each class will be paid in
full before payment of the next priority,
and that if funds are insufficient to pay
any class of creditors, the funds will be
allocated among creditors in that class,
pro rata.

Section 380.21 of the Final Rule
contains four changes from the language
of the Proposed Rule. The introduction
to paragraph (a) now uses the defined
term ‘“‘allowed claims” for consistency
and to clarify that this rule applies only
to unsecured claims, including the
unsecured portion of under-secured
claims. This change is in response to the
request of several commenters that this
important point be made even clearer
and more express in recognition of the
mandate of section 210(b)(5) that section
210 of the Act shall not affect a secured
claim except to the extent that the
security is insufficient to satisfy the
claim. Also, §380.21(a)(3) was modified
to clarify that the class of claims for
“amounts owed to the United States”
does not include obligations that meet
the definition of administrative
expenses in § 380.22. A corresponding
clarification has been made to § 380.23.
A technical change to § 380.21(a)(4) and
(5) substitutes the word “within’’ for the
phrase “not later than” to make clear
that the relevant employees’ claims
must arise during the time period
within 180 days before the date of the
appointment of the receiver.

A comment also requested
clarification of the impact of contractual
agreements on priorities. The last
sentence of § 380.21(c) is added in
response to that comment, to make clear
that enforceable contractual
subordination agreements will be
respected. This is consistent with
section 510(a) of the Bankruptcy Code,
which provides that subordination
agreements enforceable under
applicable non-bankruptcy law will be
respected by the trustee in bankruptcy.

Administrative expenses of the
receiver. Section 380.22 of the Proposed
Rule expanded and clarified the
statutory definition of the term

“administrative expenses of the
receiver”’ by consolidating various
statutory references to administrative
expenses in a single section and by
making clear that administrative
expenses of the receiver can include
costs and expenses incurred by the FDIC
prior to the appointment as receiver, as
well as post-appointment expenses if
the expenses are necessary and
appropriate to facilitate the smooth and
orderly liquidation of the covered
financial company.2

The changes to § 380.22 of the
Proposed Rule are intended solely to
provide clarity. A commenter
questioned how expenses of the receiver
might pre-date the appointment of the
receiver. The change to “pre- and post-
failure costs and expenses of the FDIC
in connection with its role as receiver”
clarifies that costs incurred in
anticipation of and preparation for the
role as receiver are administrative
expenses of the receiver. Similarly,
comments revealed some confusion
about debt accorded super-priority
status ahead of administrative expenses
under § 380.21(a)(1) of the Proposed
Rule. The language of the Final Rule
more closely tracks the statutory
language with respect to debt that
qualifies for super-priority status.

Amounts owed to the United States.
Section 380.23 of the Proposed Rule
established a definition of “amounts
owed to the United States” that are
entitled to be paid at the level of priority
immediately following administrative
expenses. It defined that class of claims
to include amounts advanced by the
U.S. Treasury, or by any other
department, instrumentality or agency
of the United States, whether such sums
are advanced before or after the
appointment of the receiver. It expressly
included advances by the FDIC for
funding of the orderly liquidation of the
covered financial company pursuant to
section 204(d)(4) of the Act but also
included other sums advanced by
departments, agencies and
instrumentalities of the United States
such as payments on FDIC corporate
guarantees, including the Temporary
Liquidity Guarantee Program and
unsecured claims for net realized losses
by a federal reserve bank in connection
with loans made under section 13(3) of
the Federal Reserve Act, 12 U.S.C. 343,

2Claims for certain expenses incurred in
connection with the liquidation of a covered broker
or dealer that qualify for administrative expense
priority are not addressed in the Proposed or Final
Rule because matters relating to the liquidation of
a covered broker-dealer under section 205(f) of the
Act are required to be addressed in a separate rule
being prepared jointly with the U.S. Securities and
Exchange Commission.

and unsecured accrued and unpaid
taxes owed to the United States.

Several comments requested
clarification with respect to the
relationship between pre- and post-
receivership administrative expenses
incurred by the FDIC that were
described in § 380.22 of the Proposed
Rule and are included in the
administrative expense class of claims
under § 380.21(a)(2). For the sake of
clarity, § 380.23 of the Final Rule states
that amounts owed to the United States
do not include any amounts included in
the administrative expense classes of
claims at § 380.21(a)(1) and (a)(2).

All of the comments specifically
addressing § 380.23 of the Proposed
Rule reflected concerns that expressly
including amounts owed to all
“departments, agencies and
instrumentalities” of the United States
in the regulatory definition of “amounts
owed to the United States” was vague
and potentially overbroad. Clarification
was requested with respect to specific
examples of amounts that might be
deemed to be included in the broad
definition under the Proposed Rule,
such as amounts owed to the Pension
Benefit Guaranty Corporation arising
out of underfunded pension obligations,
amounts owed to the Environmental
Protection Agency arising out of
superfund cleanup obligations, and fees
payable to the Securities and Exchange
Commission or other regulatory
agencies, to name a few. In the Final
Rule, the phrase ‘“departments, agencies
and instrumentalities” of the United
States found in the Proposed Rule is
omitted in favor of the simpler statutory
reference to the ‘“United States.” This
change is not intended to limit the
definition strictly to amounts owed to
the U.S. Treasury and the Final Rule
expressly provides in § 380.23(a) that
amounts owed to agencies or
instrumentalities other than the U.S.
Treasury for certain purposes will be
included as “amounts owed to the
United States.”

Section 380.23(a) adds language to
make clear that the priority for amounts
owed to the United States relates to
amounts advanced in connection with
the purposes and mandates of Title II of
the Act, namely, to conduct the orderly
resolution of a covered financial
company, to avoid or mitigate adverse
consequences to the financial stability
of the United States arising out of the
failure of the covered financial company
and to ensure that outstanding tax
obligations to the U.S. Treasury are
repaid to protect the taxpayers. These
include obligations such as advances
under the Temporary Liquidity
Guaranty Program that was created by
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the FDIC to address a systemic liquidity
crisis, repayment of the amount of any
debt owed to a Federal reserve bank
related to loans made through programs
or facilities authorized under the
Federal Reserve Act, 12 U.S.C. 221 et
seq., as well as payment of unpaid
unsecured federal income tax
obligations of the covered financial
company.

Although the language of the Dodd-
Frank Act does not elaborate on the
intent of the phrase “amounts owed to
the United States,” it is clear that it is
not intended to include all amounts
owed to the United States of any kind
or nature. The fact that the Act
specifically mentions the inclusion of
some obligations,? suggests that others
must be excluded, and that it is not the
intent of the Act to elevate liabilities for
unsecured amounts due to government
departments, agencies or
instrumentalities arising in the covered
financial company’s ordinary course of
business over other general or senior
liabilities. Thus, the Final Rule includes
a new paragraph (b) to establish the
general rule that obligations incurred
prior to the appointment of the receiver
that are unrelated to the particular
mandates of the Dodd-Frank Act will
not be included among the class of
claims described in § 380.21(a)(3). The
Final Rule expressly provides that
unsecured obligations such as any
unsecured portion of a Federal Home
Loan Bank advance or payments due
under guarantees from government
sponsored entities such as the Federal
National Mortgage Association or the
Federal Home Loan Mortgage
Corporation are not included among
“amounts owed to the United States.”
These exclusions were identified in the
preamble to the Proposed Rule.
Similarly, the Final Rule provides that
unsecured unpaid filing or registration
fees due to any federal agency would
not be classified as “amounts owed to
the United States” because they are
unrelated to the mandates of the Dodd-
Frank Act. These unsecured amounts
would be included among the priority
class otherwise applicable to such
claims under § 380.21(a)(7).

New paragraph (a)(5) in § 380.23 was
added to clarify that government
departments, agencies, and
instrumentalities may, for avoidance of
doubt, expressly designate amounts
advanced as amounts intended to be

3For example, section 204(d)(4) (funding for
orderly liquidation), section 210(c)(6)(C) (certain
advances from the SIPC Fund), and section
1101(a)(6)(E) (net realized losses on certain loans by
a Federal reserve bank) all are specifically
designated as receiving the priority for “amounts
owed to the United States.”

included as amounts owed to the United
States for the purpose of the priorities
established in § 380.21. Such
designation would be used in the case
of advances to a financial company to
avoid or mitigate adverse effects on the
financial stability of the United States or
to liquidate a covered financial
company.* Any such designation would
be in writing by the appropriate
department, agency or instrumentality
in a form acceptable to the FDIC.

In addition, some commenters
requested clarification that the Final
Rule does not affect the rights of secured
creditors. No change to the rule is
necessary to clarify that point. The
priorities established under section
210(b) of the Act relate only to
unsecured claims and do not affect the
rights of secured creditors, which are
addressed in §§ 380.50-380.53 of the
Final Rule. To underscore this point, the
reference to “‘secured or unsecured”
amounts advanced under section 204(d)
of the Act in §380.23(a)(1) of the
Proposed Rule has been deleted in the
Final Rule. Although the text of section
204(d) of the Act refers both to the
priorities under section 210(b) and to
taking liens to secure amounts
advanced, it is a clearer, more consistent
approach to treat all secured claims
under the rules applicable to such
claims and not under the priorities
applicable to unsecured claims.

Finally, some commenters expressed
concern that the definition of “amounts
owed to the United States” may have
the effect of increasing the amount of
risk-based assessments that may be
charged by the FDIC under section
210(0)(1)(B) of the Dodd-Frank Act. That
provision authorizes and directs the
FDIC to impose risk-based assessments
on eligible financial companies “‘if such
assessments are necessary to pay in full
the obligations issued by the [FDIC] to
the Secretary [of the U.S. Treasury]
under [Title II] within 60 months of the
date of issuance of such obligations.”
The priority of payments applied by the
receiver in the liquidation of the assets
of the covered financial company is
independent of the assessments
imposed by FDIC in its corporate
capacity in exercising its authority
under section 210(o0) of the Act. While
only the obligations that are expressly
included in section 210(a)(1)(B) of the
Act are entitled to the benefit of the

4 Although not expressly stated in this rule,
amounts paid to customers of a covered broker
dealer or to the Securities Investors Protection
Corporation (SIPC) pursuant to section 205(f) are
entitled to the same priority as amounts owed to the
United States pursuant to section 210(b)(6). These
issues will be addressed in a joint rulemaking with
the SEC as required by section 205(h) of the Act.

assessments, this does not constitute a
preferential payment to a similarly
situated creditor because it is imposed
pursuant to a statutory requirement and
cannot be subject to clawback under
section 210(0)(1)(D)(3d).

Paragraph (c) of § 380.23 is
unchanged. It acknowledges that the
United States may subordinate its right
to repayment behind any class of
creditors by express written consent,
provided that in any event all amounts
due to the United States must be paid
prior to any payment to equity holders
of the covered financial company.
Absent such express written
subordination, all amounts owed to the
United States will be paid at the priority
under § 380.21(a)(3), regardless of
whether they are characterized as debt
or equity on the books of the covered
financial company.

Claims for loss of setoff rights. Section
380.24 of the Final Rule addresses the
claims of creditors who have lost a right
of setoff due to the exercise of the
receiver’s right to sell or transfer assets
of the covered financial company free
and clear in a manner consistent with
the express provisions of the Act. Any
claim for the loss of setoff rights is given
a priority above other general unsecured
creditors but below administrative
claims, amounts owed to the United
States and certain employee-related
claims.

Several comments to § 380.24 pointed
out that the treatment of setoff under the
Proposed Rule is different from the
practice in bankruptcy and took issue
with the statement in the preamble to
the Proposed Rule that treatment of
setoff claims under the Dodd-Frank Act
“should normally provide value to
setoff claimants equivalent to the value
of setoff under the Bankruptcy Code.”
These commenters agreed with the
statement in the preamble that in
bankruptcy setoff rights are functionally
equivalent to a secured claim and
pointed out that this is a significantly
higher place in the preference scheme
than the super-priority general
unsecured creditor status that claims
arising out of loss of setoff rights are
granted under the Dodd-Frank Act. In
context, the quoted sentence points out
that it is anticipated that in most cases
there will be sufficient funds to pay
creditors with claims arising out of loss
of setoff rights in a Title II orderly
liquidation, Dodd-Frank orderly
resolution, not that the outcome is
certain to be identical under either
priority scheme. The Dodd-Frank Act
provides that a creditor who has lost a
right of setoff due to the exercise of the
receiver’s right to sell or transfer assets
of the covered financial company free
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and clear of the claims of third parties
pursuant to section 210(a)(12)(F) is
entitled to a claim senior to all
unsecured liabilities other than those
described in section 210(b)(A)—(D) of the
Act (i.e., immediately behind the class
of general unsecured creditors and
senior liabilities described in
§380.21(a)(7)). The language of the
Proposed Rule respected this clear
expression of intent by the legislature,
and no change to this language is made
in the Final Rule with respect to the
priority accorded to claims arising from
loss of setoff rights.

Commenters also sought clarification
that § 380.24 does not affect the
contractual rights of netting with respect
to qualified financial contracts that are
protected under the Dodd-Frank Act.
Section 210(c)(8) of the Act provides
that qualified financial contracts are
exempt from provisions of the Act
limiting any right to offset in certain
circumstances. Accordingly, a new
paragraph (c) was added to § 380.24 in
the Final Rule to clarify that the
provisions of this section are not
intended to disturb such rights with
respect to qualified financial contracts.
If a qualified financial contract is
subject to a master agreement, such
master agreement will be treated as a
single agreement as provided in section
210(c)(8)(D)(viii).

Post-insolvency interest. Section
380.25 of the Final Rule establishes a
post-insolvency interest rate, as required
by section 210(a)(7)(D) of the Dodd-
Frank Act. That rate is based upon the
coupon equivalent yield of the average
discount rate set on the three-month
U.S. Treasury bill, which is consistent
with the post-insolvency interest rate
applied to claims under section
11(d)(10)(C) of the Federal Deposit
Insurance Act (the “FDI Act”), 12 U.S.C.
1821(d)(10)(C). (See 12 CFR 360.7.)

Six comments pertaining to § 380.25
of the Proposed Rule were received.
Commenters variously suggested the use
of the federal rate as is the practice in
some bankruptcy cases, or the contract
rate where one is specified, or any
specified contract rate other than a
default rate. Two commenters agreed
that the use of a post-insolvency interest
rate based on the average discount rate
for the three-month Treasury bill is
appropriate, at least where no contract
rate is provided. One commenter
pointed out that given the fact that post-
insolvency interest is paid only after all
creditors have been fully paid, the
provision will rarely, as practical
matter, materially affect creditors. As
was recognized by some commenters,
there is no express rule for treatment of
post-insolvency interest under the

Bankruptcy Code and applicable case
law is not uniform. The Final Rule
adopts the language of the Proposed
Rule with respect to the method of
calculating the post-insolvency interest
rate for unsecured claims without
change, in favor of the consistency and
ease of administration of the rate that
has been applied by the FDIC with
respect to claims under the FDI Act.
Bridge financial companies. Section
380.26 was included in the Proposed
Rule during the early stages of the
rulemaking process because of the
importance of addressing two issues
that were the subject of several requests
for clarification. First, it made clear that
any contract or agreement purchased
and assumed or entered into de novo by
the bridge financial company becomes
the obligation of the bridge financial
company and that the bridge financial
company shall enforce and observe the
terms of any such contract or agreement.
Secondly, it stated that any remaining
assets or proceeds of the bridge financial
company after payment of all
administrative expenses and other
claims shall be distributed to the
receiver of the related covered financial
company for the benefit of the creditors
of that covered financial company.
Commenters have continued to call
for additional clarifications with respect
to the treatment of bridge financial
companies and their assets and
liabilities. A more expansive treatment
of this topic is beyond the scope of the
Final Rule and will be the topic of a
future rulemaking. Accordingly, other
than two minor changes to the language
intended simply to clarify the text, the
Final Rule is unchanged from the
Proposed Rule. The two minor changes
are the use of the indefinite “any” in
lieu of the definite article “‘a” before
“‘contract or agreement giving rise to
such asset or liability”” in paragraph (a),
and the use of the defined term
“allowed claim” in place of the word
“claim” in the same paragraph. No
substantive changes to the Final Rule
are intended by these corrections.
Similarly situated creditors. Section
380.27 contains the provision found at
§380.2 of the IFR addressing the
treatment of similarly situated creditors.
This provision makes clear that certain
categories of creditors, including
creditors holding unsecured debt with a
term of more than 360 days, will not be
given additional payments compared to
other general trade creditors or any
general or senior liability of the covered
financial company nor will exceptions
be made for favorable treatment of
holders of subordinated debt,
shareholders or other equity holders.
Although some commenters have

supported this rule, others have
consistently objected to it through two
rounds of comments. These comments
reiterated the objections to this rule that
were considered in implementing the
IFR. Accordingly, the Final Rule
contains no change to the language of
the IFR now set forth in § 380.27(a) and
(b). These provisions are clearly
consistent with the mandate of the
Dodd-Frank Act expressed in sections
204(a) and 210(a)(1)(M) that the orderly
resolution of covered financial
companies is to be undertaken in a
manner that ensures that the creditors
and shareholders of a covered financial
company will bear the losses of the
covered financial company.

Paragraph (c) of § 380.2 of the IFR has
been deleted in its entirety from
§380.27 of the Final Rule, and is moved
to § 380.50(b), as the subject of the
treatment of secured creditors is
addressed in §§380.50-380.53.

Although not impacting the text of the
Final Rule, one new topic was
addressed in a joint comment letter from
two trade associations representing the
banking and securities industries. This
letter suggested an alternative approach
for the orderly resolution of
systemically important financial
institutions that would provide for the
exchange of certain subordinated debt
for equity. The joint working paper
prepared by these trade associations
describes a recapitalization plan that the
FDIC could implement following its
appointment as receiver of a covered
financial company via the transfer of the
viable assets and businesses of a failed
institution into a bridge financial
company established after failure and a
conversion of certain creditors of the
failed institution into equity holders in
the bridge financial company. In the
view of the commenters, this approach
would neither be considered a
traditional “‘bail-in” recapitalization nor
contingent capital, nor would it require
a taxpayer-funded bailout. The
commenters suggested that this
approach might also facilitate the
discussion of the resolution of a failed
cross-border financial institution. No
change to the Final Rule is made in
connection with this proposal, as any
exchange of debt for equity in the bridge
financial company would be
accomplished pro rata and in
accordance with the priorities
established under § 380.21.
Furthermore, although this approach
may prove to be useful in conducting an
orderly liquidation of a covered
financial company in certain
circumstances, comment on this
particular approach is outside the scope
of the Final Rule. This letter may,
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however, be seen as an example of the
value generated by constructive
dialogue between the private financial
markets and the federal government on
topics such as this one.

3. Subpart C—Receivership
Administrative Claims Process

Subpart C of the Final Rule adopts
and interprets where necessary the
administrative claims determination
process provided for in the Act.

Receivership administrative claims
process. Section 380.30 of the Final
Rule reflects the authorization under the
Dodd-Frank Act that the FDIC as
receiver of the covered financial
company shall determine all claims in
accordance with the statutory
procedures set forth in sections
210(a)(2)—(5) of the Act and with the
regulations promulgated by the FDIC.

Scope & Applicability. Section 380.31
of the Final Rule addresses the scope of
the claims process. It clarifies that the
claims process will not apply to a bridge
financial company or to any extension
of credit from a Federal reserve bank or
the FDIC to a covered financial
company. Commenters sought
clarification that the claims process
does not affect the contractual rights of
netting and setoff with respect to
qualified financial contracts that are
protected under the Dodd-Frank Act.
This concern is addressed in § 380.51(g)
of the Final Rule, which excepts
qualified financial contracts from the
requirement to seek the consent of the
receiver before exercising contractual
rights against property of the covered
financial company. If a party to a
qualified financial contract has an
unsecured claim after terminating the
contract and liquidating any collateral,
such claim would be subject to the
claims process.

The definitions in § 380.31 of the
Proposed Rule have been moved into
the general definitions of § 380.1 of the
Final Rule.

Claims bar date. Section 380.32 of the
Final Rule follows section 210(a)(2)(B)
of the Dodd-Frank Act authorizing the
receiver to establish a “claims bar date”
by which creditors of the covered
financial company are to file their
claims with the receiver. The claims bar
date must be identified in both the
published notices and the mailed
notices required by the statutory
procedures. Section 380.32 clarifies that
the claims bar date is calculated from
the date of the first published notice to
creditors, not from the date of
appointment of the receiver.

Notice requirements. Section 380.33
of the Final Rule follows the statutory
procedures for notice to creditors of the

covered financial company. As required
by the statute, upon its appointment as
receiver of a covered financial company,
the FDIC as receiver will promptly
publish a notice; subsequently, the
receiver will publish a second and third
notice one month and two months,
respectively, after the first notice is
published. The notices must inform
creditors to present their claims to the
receiver, together with proof, by no later
than the claims bar date. The Final Rule
provides that the notices shall be
published in one or more newspapers of
general circulation in the market where
the covered financial company had its
principal place of business. In
recognition of the public’s growing
reliance on communication using the
Internet as well as the prevalence of
online commerce, the FDIC may also
post the notice on its public website.
Several comments suggested that
notices be published in certain specific
financial news media both domestically
and abroad. The Final Rule does not
adopt this suggestion; the FDIC will
provide notices in specific media that
will be appropriate under the particular
circumstances.

Discovered claimants. In addition to
publishing the notice described in
§380.33(a), the receiver also must mail
a notice that is similar to the publication
notice to each creditor appearing on the
books and records of the covered
financial company. The mailed notice
will be sent at the same time as the first
publication notice to the last address of
the creditor appearing on the books or
in any claim filed by a claimant. The
Final Rule supplements this procedure
by providing that after sending the
initial mailed notice, the receiver may
communicate by electronic media (such
as email) with any claimant who agrees
to such means of communication. This
provision will facilitate the filing of
claims electronically if a claimant
chooses to do so.

Section 380.33(d) of the Final Rule
clarifies the treatment of creditors that
are discovered after the initial
publication and mailing has taken place.
The FDIC as receiver will mail a notice
similar to the publication notice to any
claimant not appearing on the books
and records of the covered financial
company no later than 30 days after the
date that the name and address of such
claimant is discovered. If the name and
address of the claimant is discovered
prior to the claims bar date, such
claimant will be required to file the
claim by the claims bar date. There may
be instances when notice to the
discovered claimant is sent too close
before the claims bar date to reasonably
permit timely filing, however. In such a

case, the claimant may invoke the
statutory exception for late-filed claims
set forth in section 210(a)(3)(C)(ii) of the
Dodd-Frank Act in order to have its
claim considered by the receiver.

Because section 210(a)(2)(C) of the
Dodd-Frank Act does not distinguish
between claimants discovered before
and claimants discovered after the
claims bar date, the statute literally
would require the receiver to mail a
notice of the claims bar date to a
claimant discovered after such date.
However, such a discovered claimant
cannot file a claim timely if the claims
bar date has already passed. Therefore,
the Final Rule provides that a claimant
discovered after the claims bar date will
be given 90 days to file a claim. This
time frame is consistent with the time
frame set forth in section 210(a)(2)(B) of
the Dodd-Frank Act, which provides for
the claims bar date to be not less than
90 days after the first publication of the
notice to creditors. The receiver will
disallow any claim filed by such a “late-
discovered” claimant after the 90-day
period, however.

Some comments suggested that
claimants discovered within 30 days
before the claims bar date should not be
required to submit a claim by the claims
bar date but given additional time to file
a claim. This suggestion is unnecessary
because the Dodd-Frank Act’s late-filed
claim exception (see section
210(a)(3)(C)(ii)) encompasses claimants
who are notified before the claims bar
date but do not have sufficient time to
prepare and file a claim before such
date. In such a case, the claimant must
show that it did not have notice of the
appointment of the receiver in time to
file by the claims bar date.

Procedures for filing claims. Section
380.34 of the Final Rule provides
guidance to potential claimants
regarding certain aspects of filing a
claim. The FDIC as receiver has
determined to provide creditors with
instructions on how to file a claim in
several different formats. These will
include providing FDIC contact
information in the publication notice,
providing a proof of claim form and
filing instructions with the mailed
notice, and posting a link to the FDIC’s
non-deposit claims processing web site.
A claim will be deemed filed with the
receiver as of the date of postmark if the
claim is mailed or as of the date of
successful transmission if the claim is
submitted by facsimile or electronically.

This section also confirms that each
individual claimant must submit its
own claim and that no single party may
assert a claim on behalf of a class of
litigants. On the other hand, a trustee
named or appointed in connection with
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a structured financial transaction or
securitization is permitted to file a claim
on behalf of the investors as a group
because in such a case the trustee
legally owns the claim. The suggestion
that an agent bank in a syndicated loan
arrangement be permitted to file a claim
on behalf of the lender group was
rejected because each lender in a
syndication arrangement has contractual
privity with the borrower and therefore
should be required to file a claim on its
own behalf. The Final Rule follows the
statutory provision that the filing of a
claim constitutes the commencement of
an action for purposes of any applicable
statute of limitations and does not
prejudice a claimant’s right to continue
any legal action filed prior to the date
of the receiver’s appointment. The Final
Rule also clarifies that the claimant
cannot continue its legal action until
after the receiver determines the claim.

Determination of claims. Section
380.35 of the Final Rule follows the
requirements of section 210(a)(3) of the
Dodd-Frank Act authorizing the receiver
to allow and disallow claims. The FDIC
has added a clarifying clause in the
Final Rule to be consistent with section
210(a)(3)(D)(iii) of the Act, which
excludes any extension of credit from a
Federal reserve bank or the FDIC to a
covered financial company.

Late-filed claim exception. Section
210(a)(3)(C) of the Dodd-Frank Act
instructs the receiver to disallow any
claim that is filed after the claims bar
date, subject to an exception for certain
late-filed claims. Under this exception,
a claim filed after the claims bar date
may be considered by the receiver if (i)
the claimant did not have notice of the
appointment of the receiver in time to
file by the claims bar date and (ii) the
claim is filed in time to permit payment
by the receiver. As in the Proposed
Rule, §380.35(b)(2) of the Final Rule
incorporates the statutory exception.

Some comments suggested that an
“excusable neglect” exception to late-
filed claims similar to the Bankruptcy
Code should be used. This suggestion is
inapposite because, as discussed, the
Dodd-Frank Act’s late-filed claim
exception encompasses claimants who
are notified before the claims bar date
but do not have sufficient time to
prepare and file a claim before such
date. In such a case, the claimant may
show that it did not have notice of the
appointment of the receiver in time to
file by the claims bar date. Congress
intended for late-filed claims to be
disallowed unless the claimant qualifies
for the late-filed claim exception. (See
section 210(a)(3)(C) of the Act.)

One comment noted that under
section 726(a) of the Bankruptcy Code,

late-filed claims are paid ahead of
claims for post-petition interest and
distributions to the holders of equity
interests. It was suggested that a similar
treatment be adopted for the payment of
late-filed claims in covered financial
company receiverships. This suggestion
cannot be adopted because Congress has
established the order of priority of
claims in the Dodd-Frank Act and the
FDIC has not been given the authority
to alter that priority scheme.

Section 380.35(b)(2)(i) has been
revised in the Final Rule in order to
accommodate specifically claims based
on an act or omission of the receiver,
such as a repudiation or breach of a
contract, that occurs after the claims bar
date. Section 210(a)(9)(D)(ii) of the
Dodd-Frank Act deprives a court of
jurisdiction over any claim relating to
any act or omission of the FDIC as
receiver unless the claimant first
complies with the receivership
administrative claims process. A party
to a contract that is repudiated or
breached by the receiver after the claims
bar date, however, would be unable to
timely file a claim and would not
technically qualify for the statutory late-
filed claim exception because it would
be unable to show that it did not have
notice of the appointment of the
receiver prior to the claims bar date;
accordingly, this party could neither
comply with the claims process nor
have a court determine its claim. In
order to provide relief to a party in this
situation, the Final Rule permits the
receiver to consider a claim filed after
the claims bar date if the claim is based
on an act or omission of the receiver
that occurs after the claims bar date. In
the Proposed Rule, the late-filed claim
exception had been expanded to
encompass any claim that did not
accrue until after the claims bar date.
After consideration, it was determined
that this provision would have been too
broad because it could be read to
encompass contingent claims which are
addressed separately in § 380.39.

Decision period. Section 380.36 of the
Final Rule provides that under the
statute the receiver must notify a
claimant of its decision to allow or
disallow a claim prior to the 180th day
after the claim is filed. The Final Rule
also provides that the claimant and the
receiver may extend the claims
determination period by mutual
agreement in writing. In accordance
with the statute, the receiver must notify
the claimant regarding its determination
of the claim prior to the end of the
extended claims determination period.

Notification of determination. As
required by section 210(a)(3)(A)(i) of the
Dodd-Frank Act, § 380.37 of the Final

Rule provides that the receiver will
notify the claimant that the claim is
allowed or disallowed. The notification
will be mailed to the claimant as set
forth in section 210(a)(3)(A)(iii) of the
Act, unless the claimant has filed its
claim electronically, in which case the
receiver may use electronic media for
the notification. If the receiver disallows
the claim, the notification will provide
the reason(s) for the disallowance and
also advise the claimant of the
procedure for filing or continuing an
action in court.

The Final Rule reiterates the
provisions of section 210(a)(3)(A)(ii) of
the Dodd-Frank Act that if the receiver
fails to notify the claimant of any
disallowance within 180 days after the
claim is filed, or the end of any
extension agreed to by the claimant, the
claim will be deemed to be disallowed.
The claimant may then file or continue
an action in court as provided in section
210(a)(4) of the Act. The Final Rule has
been revised to cite the statutory
authority for this provision. Comments
on this aspect of the rule suggested that
after 180 days the claim should be
deemed to be allowed instead of
disallowed. Other comments suggested
that the receiver should provide
affirmative notification of the
disallowance of a claim at the end of the
claims determination period. These
suggestions cannot be adopted because
they are contrary to the provisions of the
Act. In section 210(a)(3)(D)(ii) of the
Act, Congress adopted the approach that
the failure to notify the claimant of a
disallowance within 180 days after the
claim is filed is deemed to be a
disallowance of the claim in order to
impose a clear and reasonable time limit
on the receiver’s consideration of
claims. Without such a time limit, the
claims procedure would be inadequate
and not subject to exhaustion as a
prerequisite for judicial determination,
which would be contrary to the intent
of Congress. Once the claimant enters
the receivership claims process by filing
a claim, the claimant is on notice of the
statutory provisions governing that
process and will bear the responsibility
to monitor the claims determination
period in order to timely file or continue
a lawsuit with respect to the claim.

Procedures for seeking judicial review
of disallowed claim. Section 380.38 of
the Final Rule implements the statutory
procedures for a claimant to seek a
judicial determination of its claim after
the claim has been disallowed or
partially disallowed by the FDIC as
receiver. Consistent with section
210(a)(4) of the Dodd-Frank Act, a
claimant may (a) file a lawsuit on its
disallowed claim in the district court
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where the covered financial company’s
principal place of business is located, or
(b) continue a previously pending
lawsuit.

The Final Rule clarifies that if the
claimant continues a previously filed
action, the claimant may continue such
action in the court in which the case
was pending before the appointment of
the receiver, resolving any uncertainty
whether the action should be
“continued” in the district court where
the covered financial company’s
principal place of business is located.
(In the case of an action pending in state
court, the receiver would have the
authority to remove the action to federal
court if it chose to do so.) Some
comments suggested that the FDIC
should designate the district court
where the covered financial company’s
principal office is located as the
exclusive forum for judicial review of
claims. The FDIC must decline to adopt
this suggestion; as discussed, the FDIC
must follow the established statutory
scheme and cannot alter court
jurisdiction or venue when these issues
have been decided by Congress.

As provided by statute, § 308.38(c) of
the Final Rule provides that the
claimant has 60 days to commence or
continue an action regarding the
disallowed claim. The time period for
commencing or continuing a lawsuit
would be calculated, as applicable, from
the date of the notification of
disallowance, the end of the 180-day
claims determination date, or the end of
the extended determination date, if any.
If a claimant fails to file suit on a claim
(or continue a pre-receivership lawsuit)
before the end of the 60-day period, the
claimant will have no further rights or
remedies with respect to the claim. This
time period is not subject to a tolling
agreement between the FDIC and the
claimant. The Final Rule affirms that
exhaustion of the administrative claims
process is a jurisdictional prerequisite
for any court to adjudicate a claim
against a covered financial company or
the receiver, as provided in section
210(a)(9)(D) of the Dodd-Frank Act.

Provability of claims based on
contingent obligations. Section 380.39
of the Final Rule addresses contingent
claims, which was previously the
subject of § 380.4 of the IFR. The holder
of a contingent claim against the
covered financial company will be
required to file its claim by the claims
bar date. Section 380.39(a) provides that
the receiver will not disallow a claim
solely because the claim is based on a
contingent obligation. Instead, the
receiver will estimate the value of a
contingent claim as of the date of the
appointment of the receiver. If the

receiver repudiates a contingent
obligation, repudiation damages shall be
no less than the estimated value of the
claim as of the date of the receiver’s
appointment. Comments suggested that
any estimation of the value of a
contingent claim be delayed until just
prior to a final distribution by the
receiver. This approach would be
inconsistent with the statute because
section 210(a)(3)(A) of the Dodd-Frank
Act instructs the receiver to determine
whether to allow a claim no later than
180 days after the claim is filed, subject
to any extension agreed to by the
claimant. Therefore, in accordance with
the statute, the receiver will estimate the
value of a contingent claim before the
end of either the 180-day period
beginning on the date the claim is filed
or any mutually agreed-upon extension
of this time period. Unless the
contingency becomes absolute and fixed
prior to the receiver’s determination of
the estimated value, the estimated value
will be recognized as the allowed
amount of the claim. The estimated
value of the contingent claim will
represent the receiver’s determination of
the claim for purposes of the exhaustion
of administrative remedies by the
claimant prior to seeking a judicial
determination of the claim.

Secured claims. Because section
210(b)(5) of the Dodd-Frank Act
provides that section 210 of the Dodd-
Frank Act, which sets forth the powers
and duties of the FDIC acting as receiver
of a covered financial company, ‘“‘shall
not affect secured claims or security
entitlements in respect of assets or
property held by the covered financial
company,” the Final Rule has been
revised to more effectively safeguard the
rights of secured claimants. The
approach taken in the Final Rule should
provide more legal certainty for the
secured lenders of a systemically
important financial institution.

A number of comments regarding the
Proposed Rule expressed concerns
about the valuation of property used as
collateral, the ability of a secured
claimant to exercise its rights against its
collateral or to obtain adequate
protection of its interest and the need
for expedited judicial review of actions
by the receiver affecting a secured
claimant. The Final Rule contains
several revised provisions to address
those concerns, satisfy the statutory
directive not to affect secured claims
and harmonize with the relevant
provisions of the Bankruptcy Code.
With respect to judicial review,
however, harmonization with the
Bankruptcy Code is not possible. In
contrast to a case under the Bankruptcy
Code, in which a debtor’s or trustee’s

actions are subject to prior approval by
a court, a receivership of a covered
financial company is an administrative
process conducted by the FDIC as
receiver. Under the Act, court
jurisdiction is limited and subject to
exhaustion of the receivership claims
process. A claimant may have its day in
court but only after the receiver has first
made a determination regarding the
claim or the claimant’s rights.

Determination of secured claims.
Section 380.50 has been revised in the
Final Rule to model Bankruptcy Code
section 506. Section 380.50(a) affirms
that under section 210(a)(3)(D)(ii) of the
Dodd-Frank Act, a claim is secured to
the extent of the value of the property
securing the claim by incorporating the
principle that a claim that is secured by
property of the covered financial
company may be treated as an
unsecured claim to the extent that the
claim exceeds the fair market value of
the property. Section 380.50(b) provides
that the fair market value of such
property shall be determined in light of
the purpose of the valuation and of the
proposed disposition or use of the
property and at the time of the proposed
disposition or use. To illustrate, if a
secured claimant requests the receiver’s
consent to obtain possession of or
exercise control over property that
secures the claim, the receiver would
value the property at the time of the
request. If the receiver proposes to sell
property that is subject to a security
interest, the property will be valued at
the time of the sale. By not specifying
a particular point in time (such as the
date of appointment of the receiver)
when property will be valued, the
problem of potential windfalls to either
the secured claimant or the receiver
should be avoided. The approach taken
should provide more accurate
valuations, protect the rights of secured
creditors, and provide flexibility for the
receiver.

Recovery of fees, etc. Section
380.50(c) provides that the receiver may
recover from property subject to a
security interest any reasonable and
necessary costs and expenses of
preserving or disposing of the property
to the extent the claimant is benefited
thereby. When provided for by
agreement or State law, claims for
interest, fees, costs, and charges are
secured claims to the extent that the
property has sufficient value to cover
them. Section 380.50(d) recognizes that
if the value of property subject to a
security interest is greater than the
amount of the claim, the claimant will
be allowed, to the extent of the value of
the property, interest and any
reasonable fees, costs, or charges
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provided for under the agreement or
State statute under which the claim
arose.

Consent to certain actions. Section
380.51 of the Final Rule addresses relief
for a secured claimant from the effect of
section 210(c)(13)(C) of the Dodd-Frank
Act. Section 210(c)(13)(C) would delay
any claimant holding a security interest
or other lien against any property of a
covered financial company from
exercising its rights to obtain possession
or control of the property for a period
of 90 days beginning on the date of the
appointment of the receiver for the
company, unless the receiver consents.
Secured claims that are not transferred
to a bridge financial company or other
acquiring entity but are retained in the
receivership can be resolved either by
the receiver selling the collateral and
remitting the proceeds to the secured
claimant up to the amount of the claim,
or by the claimant liquidating any
collateral itself. In either case, the
claimant may file a claim with the
receiver for any deficiency that exists
after the value of the collateral is
applied to the claim. The claimant may
obtain judicial review if the receiver
disallows the claim in whole or in part.
Accordingly, § 380.51 has been revised
in the Final Rule to facilitate this
process by implementing a procedure
for a secured claimant to obtain the
receiver’s consent to the claimant’s
taking possession or control of
collateral. Under this procedure, a
secured claimant may request the
consent of the receiver for relief. The
request for consent must be in writing
and state the amount of the claim, a
description of the property that secures
the claim, the value of the property, the
proposed disposition of the property by
the claimant, including the expected
date of such disposition, along with
supporting documentation for each
item, including an appraisal or other
evidence establishing the value of the
property. The receiver will grant its
consent if the receiver determines that
it will not use, sell or lease the property
and therefore will not need to provide
adequate protection of the claimant’s
interest. (Section 380.52 of the Final
Rule describes the different ways that
adequate protection may be provided.) If
the receiver has not acted on the request
for consent within 30 days after the
request is made, consent will be deemed
to have been granted. Section 380.51(d)
affirms that regardless of whether the
receiver has decided to withhold
consent, the stay of section 210(c)(13)(C)
will terminate 90 days after the
appointment of the FDIC as receiver.
The provisions of § 380.51 shall not

apply to a director or officer liability
contract, a financial institution bond,
the rights of parties to qualified
financial contracts or netting contracts,
any extension of credit from a Federal
reserve bank or the FDIC, or in a case
where the receiver repudiates a secured
contract.

The other provision of the Dodd-
Frank Act that may affect secured
claimants is section 210(q)(1)(B),
pursuant to which property of a covered
financial company in the hands of the
FDIC as receiver is not subject to levy,
attachment, garnishment, foreclosure, or
sale without the consent of the receiver.
While this statutory provision was
addressed in the consent provision that
appeared in the Proposed Rule, the
FDIC believes that it would be more
appropriate to address this provision
with a Statement of Policy that would
be issued in the future by the FDIC. This
approach was taken by the FDIC to
address the comparable provision in the
FDI Act, 12 U.S.C. 1825(b).

Adequate protection. Section 380.52
of the Final Rule addresses adequate
protection for the interest of a secured
claimant if the receiver decides to use
or sell property subject to a security
interest. If the receiver determines that
it will use, sell, or lease such property,
the receiver must provide adequate
protection by (1) Making a cash
payment or periodic cash payments to
the claimant if the sale, use, or lease of
the property or the grant of a security
interest or other lien against the
property by the receiver results in a
decrease in the value of such claimant’s
security interest in such property; (2)
providing to the claimant an additional
or replacement lien to the extent that
the sale, use, or lease of the property or
the grant of a security interest against
the property by the receiver results in a
decrease in the value of the claimant’s
security interest in the property; or (3)
providing any other relief that will
result in the realization by the claimant
of the indubitable equivalent of the
claimant’s security interest in such
property. Adequate protection of the
claimant’s security interest will be
presumed if the value of the property is
not depreciating or is sufficiently greater
than the amount of the claim so that the
claimant’s security interest is not
impaired.

The text of § 380.53 of the Proposed
Rule, which reiterated section 210(a)(5)
of the Dodd-Frank Act concerning an
expedited procedure for the
determination of a claim of a secured
creditor alleging irreparable harm if the
ordinary claims procedure was
followed, has been deleted from the
Final Rule as unnecessary for purposes

of the regulation. The expedited
procedure is fully set forth in section
210(a)(5) of the Act.

Repudiation of secured contract.
Section 380.53 of the Final Rule
contains the text of § 380.52 of the
Proposed Rule. This section confirms
that under section 210(c)(12)(A) of the
Dodd-Frank Act, the authority of the
receiver to repudiate a contract of the
covered financial company will not
have the effect of avoiding any legally
enforceable and perfected security
interests in the property (except those
avoidable as fraudulent or preferential
transfers under section 210(a)(11)). This
section also provides that after
repudiation the security interest would
no longer secure the contract but would
instead secure any claim for repudiation
damages. Accordingly, the receiver may
consent to the claimant’s liquidation of
the collateral and application of the
proceeds to the claim for repudiation
damages. Comments supported the
inclusion of this provision in the Final
Rule.

The text of § 380.54 of the Proposed
Rule, which concerned the sale of
secured property by the receiver, has
been deleted from the Final Rule. This
subject is addressed in § 380.52 of the
Final Rule.

The text of § 380.55 of the Proposed
Rule, which provided that the receiver
may redeem property of the covered
financial company from a lien held by
a secured creditor by paying the creditor
in cash the fair market value of the
property up to the value of its lien, has
been deleted as unnecessary. The
receiver already has the inherent ability
to pay a secured claim anytime because
such claims are excluded from the
statutory order of priority for the
payment of unsecured claims.

IV. Regulatory Analysis and Procedure
A. Paperwork Reduction Act

The Final Rule would not involve any
new collections of information pursuant
to the Paperwork Reduction Act (44
U.S.C. 3501 et seq.). Consequently, no
information has been submitted to the
Office of Management and Budget for
review.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency
that is issuing a final rule to prepare and
make available a regulatory flexibility
analysis that describes the impact of the
final rule on small entities. (5 U.S.C.
603(a)). The Regulatory Flexibility Act
provides that an agency is not required
to prepare and publish a regulatory
flexibility analysis if the agency certifies
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that the final rule will not have a
significant economic impact on a
substantial number of small entities.
Pursuant to section 605(b) of the
Regulatory Flexibility Act, the FDIC
certifies that the Final Rule will not
have a significant economic impact on
a substantial number of small entities.
The Final Rule will clarify rules and
procedures for the liquidation of a
nonviable systemically important
financial company, which will provide
internal guidance to FDIC personnel
performing the liquidation of such a
company and will address any
uncertainty in the financial system as to
how the orderly liquidation of such a
company would operate. As such, the
Final Rule will not have a significant
economic impact on small entities.

C. Small Business Regulatory
Enforcement Fairness Act

The Office of Management and Budget
has determined that the Final Rule is
not a “major rule” within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), (5 U.S.C. 801 et seq.) As
required by the SBREFA, the FDIC will
file the appropriate reports with
Congress and the General Accounting
Office so that the Final Rule may be
reviewed.

D. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
Final Rule will not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999 (Pub. L. 105-277, 112 Stat. 2681).

E. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act (Pub. L. 106—102, 113 Stat.
1338, 1471) requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the Final
Rule in a simple and straightforward
manner.

List of Subjects in 12 CFR Part 380

Holding companies, Insurance
companies.

For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation amends
part 380 of title 12 of the Code of
Federal Regulations as follows:

PART 380—ORDERLY LIQUIDATION
AUTHORITY

m 1. The authority citation for part 380
is revised to read as follows:

Authority: 12 U.S.C. 5389; 12 U.S.C.
5390(s)(3); 12 U.S.C. 5390(b)(1)(C); 12 U.S.C.
5390(a)(7)(D).

m 2. Sections 380.1 through 380.9 are
designated under a new subpart A, and
the heading for new subpart A is added
to read as follows:

Subpart A—General and Miscellaneous
Provisions

Sec.

380.1 Definitions.

380.2 [Reserved]

380.3 Treatment of personal service
agreements.

380.4 [Reserved]

380.5 Treatment of covered financial
companies that are subsidiaries of
insurance companies.

380.6 Limitation on liens on assets of
covered financial companies that are
insurance companies or covered
subsidiaries of insurance companies.

380.7 Recoupment of compensation from
senior executives and directors.

380.8 [Reserved]

380.9 Treatment of fraudulent and
preferential transfers.

380.10-380.19 [Reserved]

m 3. Revise § 380.1 to read as follows:

§380.1 Definitions.

For purposes of this part, the
following terms are defined as follows:

Allowed claim. The term “allowed
claim” means a claim against the
covered financial company or receiver
that is allowed by the Corporation as
receiver or upon which a final non-
appealable judgment has been entered
in favor of a claimant against a
receivership by a court with jurisdiction
to adjudicate the claim.

Board of Governors. The term “Board
of Governors”” means the Board of
Governors of the Federal Reserve
System.

Bridge financial company. The term
“bridge financial company” means a
new financial company organized by the
Corporation in accordance with 12
U.S.C. 5390(h) for the purpose of
resolving a covered financial company.

Claim. The term “claim” means any
right to payment from either the covered
financial company or the Corporation as
receiver, whether or not such right is
reduced to judgment, liquidated,
unliquidated, fixed, contingent,
matured, unmatured, disputed,
undisputed, legal, equitable, secured, or
unsecured.

Compensation. The term
‘“compensation” means any direct or
indirect financial remuneration received

from the covered financial company,
including, but not limited to, salary;
bonuses; incentives; benefits; severance
pay; deferred compensation; golden
parachute benefits; benefits derived
from an employment contract, or other
compensation or benefit arrangement;
perquisites; stock option plans; post-
employment benefits; profits realized
from a sale of securities in the covered
financial company; or any cash or non-
cash payments or benefits granted to or
for the benefit of the senior executive or
director.

Corporation. The term “Corporation”
means the Federal Deposit Insurance
Corporation.

Covered financial company. The term
“covered financial company” means (a)
a financial company for which a
determination has been made under 12
U.S.C. 5383(b) and (b) does not include
an insured depository institution.

Covered subsidiary. The term
“covered subsidiary” means a
subsidiary of a covered financial
company other than:

(1) An insured depository institution;

(2) An insurance company; or

(3) A covered broker or dealer.

Creditor. The term ““creditor” means a
person asserting a claim.

Director. The term ‘“‘director” means a
member of the board of directors of a
company or of a board or committee
performing a similar function to a board
of directors with authority to vote on
matters before the board or committee.

Dodd-Frank Act. The term “Dodd-
Frank Act” shall mean the Dodd-Frank
Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 12
U.S.C. 5301 et seq. (2010).

Employee benefit plan. The term
“employee benefit plan” has the
meaning set forth in the Employee
Retirement Income Security Act, 29
U.S.C. 1002(3).

Insurance company. The term
“insurance company’’ means any entity
that is:

(1) Engaged in the business of
insurance,

(2) Subject to regulation by a State
insurance regulator, and

(3) Covered by a State law that is
designed to specifically deal with the
rehabilitation, liquidation or insolvency
of an insurance company.

Senior executive. The term “‘senior
executive’”’ means any person who
participates or has authority to
participate (other than in the capacity of
a director) in major policymaking
functions of the company, whether or
not: The person has an official title; the
title designates the officer an assistant;
or the person is serving without salary
or other compensation. The chairman of
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the board, the president, every vice
president, the secretary, and the
treasurer or chief financial officer,
general partner and manager of a
company are considered senior
executives, unless the person is
excluded, by resolution of the board of
directors, the bylaws, the operating
agreement or the partnership agreement
of the company, from participation
(other than in the capacity of a director)
in major policymaking functions of the
company, and the person does not
actually participate therein.

§380.2 [Removed and reserved]

m 4. Remove and reserve § 380.2.
m 5. Revise § 380.3 to read as follows:

§380.3 Treatment of personal service
agreements.

(a) For the purposes of this section,
the term ‘““personal service agreement”
means a written agreement between an
employee and a covered financial
company or a bridge financial company
setting forth the terms of employment.
This term also includes an agreement
between any group or class of
employees and a covered financial
company, or a bridge financial
company, including, without limitation,
a collective bargaining agreement.

(b)(1) If before repudiation or
disaffirmance of a personal service
agreement, the Corporation as receiver
of a covered financial company, or a
bridge financial company accepts
performance of services rendered under
such agreement, then:

(i) The terms and conditions of such
agreement shall apply to the
performance of such services; and

(ii) Any payments for the services
accepted by the Corporation as receiver
shall be treated as an administrative
expense of the receiver.

(2) If a bridge financial company
accepts performance of services
rendered under such agreement, then
the terms and conditions of such
agreement shall apply to the
performance of such services.

(c) No party acquiring a covered
financial company or any operational
unit, subsidiary or assets thereof from
the Corporation as receiver or from any
bridge financial company shall be
bound by a personal service agreement
unless the acquiring party expressly
assumes the personal service agreement.

(d) The acceptance by the Corporation
as receiver for a covered financial
company, or by any bridge financial
company or the Corporation as receiver
for a bridge financial company of
services subject to a personal service
agreement shall not limit or impair the
authority of the receiver to disaffirm or

repudiate any personal service
agreement in the manner provided for
the disaffirmance or repudiation of any
agreement under 12 U.S.C. 5390(c).

(e) Paragraph (b) of this section shall
not apply to any personal service
agreement with any senior executive or
director of the covered financial
company or covered subsidiary, nor
shall it in any way limit or impair the
ability of the receiver to recover
compensation from any senior executive
or director of a covered financial
company under 12 U.S.C. 5390 and the
regulations promulgated thereunder.

§380.4 [Removed and reserved]

m 6. Remove and reserve § 380.4.
m 7. Revise § 380.5 to read as follows:

§380.5 Treatment of covered financial
companies that are subsidiaries of
insurance companies.

The Corporation as receiver shall
distribute the value realized from the
liquidation, transfer, sale or other
disposition of the direct or indirect
subsidiaries of an insurance company,
that are not themselves insurance
companies, solely in accordance with
the order of priorities set forth in 12
U.S.C. 5390(b)(1) and the regulations
promulgated thereunder.

m 8. Revise § 380.6 to read as follows:

§380.6 Limitation on liens on assets of
covered financial companies that are
insurance companies or covered
subsidiaries of insurance companies.

(a) In the event that the Corporation
makes funds available to a covered
financial company that is an insurance
company or to any covered subsidiary of
an insurance company, or enters into
any other transaction with respect to
such covered entity under 12 U.S.C.
5384(d), the Corporation will exercise
its right to take liens on any or all assets
of the covered entities receiving such
funds to secure repayment of any such
transactions only when the Corporation,
in its sole discretion, determines that:

(1) Taking such lien is necessary for
the orderly liquidation of the entity; and

(2) Taking such lien will not either
unduly impede or delay the liquidation
or rehabilitation of such insurance
company, or the recovery by its
policyholders.

(b) This section shall not be construed
to restrict or impair the ability of the
Corporation to take a lien on any or all
of the assets of any covered financial
company or covered subsidiary in order
to secure financing provided by the
Corporation or the receiver in
connection with the sale or transfer of
the covered financial company or

covered subsidiary or any or all of the
assets of such covered entity.

m 9. Add § 380.7 to subpart A to read as
follows:

§380.7 Recoupment of compensation
from senior executives and directors.

(a) Substantially responsible. The
Corporation, as receiver of a covered
financial company, may file an action to
recover from any current or former
senior executive or director
substantially responsible for the failed
condition of the covered financial
company any compensation received
during the 2-year period preceding the
date on which the Corporation was
appointed as the receiver of the covered
financial company, except that, in the
case of fraud, no time limit shall apply.
A senior executive or director shall be
deemed to be substantially responsible
for the failed condition of a covered
financial company that is placed into
receivership under the orderly
liquidation authority of the Dodd-Frank
Act if he or she:

(1) Failed to conduct his or her
responsibilities with the degree of skill
and care an ordinarily prudent person
in a like position would exercise under
similar circumstances, and

(2) As a result, individually or
collectively, caused a loss to the covered
financial company that materially
contributed to the failure of the covered
financial company under the facts and
circumstances.

(b) Presumptions. The following
presumptions shall apply for purposes
of assessing whether a senior executive
or director is substantially responsible
for the failed condition of a covered
financial company:

(1) It shall be presumed that a senior
executive or director is substantially
responsible for the failed condition of a
covered financial company that is
placed into receivership under the
orderly liquidation authority of the
Dodd-Frank Act under any of the
following circumstances:

(i) The senior executive or director
served as the chairman of the board of
directors, chief executive officer,
president, chief financial officer, or in
any other similar role regardless of his
or her title if in this role he or she had
responsibility for the strategic,
policymaking, or company-wide
operational decisions of the covered
financial company prior to the date that
it was placed into receivership under
the orderly liquidation authority of the
Dodd-Frank Act;

(ii) The senior executive or director is
adjudged liable by a court or tribunal of
competent jurisdiction for having
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breached his or her duty of loyalty to
the covered financial company;

(ii1) The senior executive was
removed from the management of the
covered financial company under 12
U.S.C. 5386(4); or

(iv) The director was removed from
the board of directors of the covered
financial company under 12 U.S.C.
5386(5).

(2) The presumption under paragraph
(b)(1)(i) of this section may be rebutted
by evidence that the senior executive or
director conducted his or her
responsibilities with the degree of skill
and care an ordinarily prudent person
in a like position would exercise under
similar circumstances. The
presumptions under paragraphs
(b)(1)(ii), (b)(1)(iii) and (b)(1)(iv) of this
section may be rebutted by evidence
that the senior executive or director did
not cause a loss to the covered financial
company that materially contributed to
the failure of the covered financial
company under the facts and
circumstances.

(3) The presumptions do not apply to:

(i) A senior executive hired by the
covered financial company during the
two years prior to the Corporation’s
appointment as receiver to assist in
preventing further deterioration of the
financial condition of the covered
financial company; or

(ii) A director who joined the board of
directors of the covered financial
company during the two years prior to
the Corporation’s appointment as
receiver under an agreement or
resolution to assist in preventing further
deterioration of the financial condition
of the covered financial company.

(4) Notwithstanding that the
presumption does not apply under
paragraphs (b)(3)(i) and (ii) of this
section, the Corporation as receiver still
may pursue recoupment of
compensation from a senior executive or
director in paragraphs (b)(3)(i) or (ii) if
they are substantially responsible for the
failed condition of the covered financial
company.

(c) Savings Clause. Nothing in this
section shall limit or impair any rights
of the Corporation as receiver under
other applicable law, including any
rights under Title II of the Dodd-Frank
Act to pursue any other claims or causes
of action it may have against senior
executives and directors of the covered
financial company for losses they cause
to the covered financial company in the
same or separate actions.

§380.8 [Added and reserved]

m 10. Add and reserve § 380.8.
m 11. Add § 380.9 to subpart A to read
as follows:

§380.9 Treatment of fraudulent and
preferential transfers.

(a) Coverage. This section shall apply
to all receiverships in which the FDIC
is appointed as receiver under 12 U.S.C.
5382(a) or 5390(a)(1)(E) of a covered
financial company or a covered
subsidiary, respectively, as defined in
12 U.S.C. 5381(a)(8) and (9).

(b) Avoidance standard for transfer of
property. (1) In applying 12 U.S.C.
5390(a)(11)(H)(1)(II) to a transfer of
property for purposes of 12 U.S.C.
5390(a)(11)(A), the Corporation, as
receiver of a covered financial company
or a covered subsidiary, which is
thereafter deemed to be a covered
financial company pursuant to 12 U.S.C.
5390(a)(1)(E)(ii), shall determine
whether the transfer has been perfected
such that a bona fide purchaser from
such covered financial company or such
covered subsidiary, as applicable,
against whom applicable law permits
such transfer to be perfected cannot
acquire an interest in the property
transferred that is superior to the
interest in such property of the
transferee.

(2) In applying 12 U.S.C.
5390(a)(11)(H)(1)(I) to a transfer of real
property, other than fixtures, but
including the interest of a seller or
purchaser under a contract for the sale
of real property, for purposes of 12
U.S.C. 5390(a)(11)(B), the Corporation,
as receiver of a covered financial
company or a covered subsidiary, which
is thereafter deemed to be a covered
financial company pursuant to 12 U.S.C.
5390(a)(1)(E)(ii), shall determine
whether the transfer has been perfected
such that a bona fide purchaser from
such covered financial company or such
covered subsidiary, as applicable,
against whom applicable law permits
such transfer to be perfected cannot
acquire an interest in the property
transferred that is superior to the
interest in such property of the
transferee. For purposes of this section,
the term fixture shall be interpreted in
accordance with U.S. Federal
bankruptcy law.

(3) In applying 12 U.S.C.
5390(a)(11)(H)(1)(II) to a transfer of a
fixture or property, other than real
property, for purposes of 12 U.S.C.
5390(a)(11)(B), the Corporation, as
receiver of a covered financial company
or a covered subsidiary which is
thereafter deemed to be a covered
financial company pursuant to 12 U.S.C.
5390(a)(1)(E)(ii), shall determine
whether the transfer has been perfected
such that a creditor on a simple contract
cannot acquire a judicial lien that is
superior to the interest of the transferee,
and the standard of whether the transfer

is perfected such that a bona fide
purchaser cannot acquire an interest in
the property transferred that is superior
to the interest in such property of the
transferee of such property shall not
apply to any such transfer under this
paragraph (b)(3).

(c) Grace period for perfection. In
determining when a transfer occurs for
purposes of 12 U.S.C. 5390(a)(11)(B), the
Corporation, as receiver of a covered
financial company or a covered
subsidiary, which is thereafter deemed
to be a covered financial company
pursuant to 12 U.S.C. 5390(a)(1)(E)(ii),
shall apply the following standard:

(1) Except as provided in paragraph
(c)(2) of this section, a transfer shall be
deemed to have been made

(i) At the time such transfer takes
effect between the transferor and the
transferee, if such transfer is perfected
at, or within 30 days after, such time,
except as provided in paragraph
(c)(1)(ii) of this section;

(ii) At the time such transfer takes
effect between the transferor and the
transferee, with respect to a transfer of
an interest of the transferor in property
that creates a security interest in
property acquired by the transferor:

(A) To the extent such security
interest secures new value that was:

(1) Given at or after the signing of a
security agreement that contains a
description of such property as
collateral;

(2) Given by or on behalf of the
secured party under such agreement;

(3) Given to enable the transferor to
acquire such property; and

(4) In fact used by the transferor to
acquire such property; and

(B) That is perfected on or before 30
days after the transferor receives
possession of such property;

(iii) At the time such transfer is
perfected, if such transfer is perfected
after the 30-day period described in
paragraph (c)(1)(i) or (ii) of this section,
as applicable; or

(iv) Immediately before the
appointment of the Corporation as
receiver of a covered financial company
or a covered subsidiary which is
thereafter deemed to be a covered
financial company pursuant to 12 U.S.C.
5390(a)(1)(E)(ii), if such transfer is not
perfected at the later of—

(A) The earlier of

(1) The date of the filing, if any, of a
petition by or against the transferor
under Title 11 of the United States
Code; and

(2) The date of the appointment of the
Corporation as receiver of such covered
financial company or such covered
subsidiary; or
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(B) Thirty days after such transfer
takes effect between the transferor and
the transferee.

(2) For the purposes of this paragraph
(c), a transfer is not made until the
covered financial company or a covered
subsidiary, which is thereafter deemed
to be a covered financial company
pursuant to 12 U.S.C. 5390(a)(1)(E)(ii),
has acquired rights in the property
transferred.

(d) Limitations. The provisions of this
section do not act to waive, relinquish,
limit or otherwise affect any rights or
powers of the Corporation in any
capacity, whether pursuant to
applicable law or any agreement or
contract.

§§380.10-380.19 [Reserved]

m 11a. Add and reserve §§ 380.10—
380.19 in subpart A.

m 12. New subpart B is added to read as
follows:

Subpart B—Priorities

Sec.

380.20 [Reserved]

380.21 Priorities.

380.22 Administrative expenses of the
receiver.

380.23 Amounts owed to the United States.

380.24 Priority for loss of setoff rights.

380.25 Post-insolvency interest.

380.26 Effect of transfer of assets and
obligations to a bridge financial
company.

380.27 Treatment of similarly situated
claimants.

380.28—-380.29 [Reserved]

Subpart B—Priorities
§380.20 [Reserved]

§380.21 Priorities.

(a) The unsecured amount of allowed
claims shall be paid in the following
order of priority:

(1) Repayment of debt incurred by or
credit obtained by the Corporation as
receiver for a covered financial
company, provided that the receiver has
determined that it is otherwise unable to
obtain unsecured credit for the covered
financial company from commercial
sources.

(2) Administrative expenses of the
receiver, as defined in § 380.22, other
than those described in paragraph (a)(1)
of this section.

(3) Any amounts owed to the United
States, as defined in § 380.23 (which is
not an obligation described in
paragraphs (a)(1) or (2) of this section).

(4) Wages, salaries, or commissions,
including vacation, severance, and sick
leave pay earned by an individual (other
than an individual described in
paragraph (a)(9) of this section), but
only to the extent of $11,725 for each

individual (as adjusted for inflation in
accordance with paragraph (b) of this
section) earned within 180 days before
the date of appointment of the receiver.

(5) Contributions owed to employee
benefit plans arising from services
rendered within 180 days before the
date of appointment of the receiver, to
the extent of the number of employees
covered by each such plan multiplied
by $11,725 (as adjusted for inflation in
accordance with paragraph (b) of this
section); less the sum of (i) the aggregate
amount paid to such employees under
paragraph (a)(4) of this section, plus (ii)
the aggregate amount paid by the
Corporation as receiver on behalf of
such employees to any other employee
benefit plan.

(6) Any amounts due to creditors who
have an allowed claim for loss of setoff
rights as described in § 380.24.

(7) Any other general or senior
liability of the covered financial
company (which is not a liability
described under paragraphs (a)(8), (9) or
(11) of this section).

(8) Any obligation subordinated to
general creditors (which is not an
obligation described under paragraphs
(a)(9) or (11) of this section).

(9) Any wages, salaries, or
commissions, including vacation,
severance, and sick leave pay earned,
that is owed to senior executives and
directors of the covered financial
company.

(10) Post-insolvency interest in
accordance with § 380.25, provided that
interest shall be paid on allowed claims
in the order of priority of the claims set
forth in paragraphs (a)(1) through (9) of
this section.

(11) Any amount remaining shall be
distributed to shareholders, members,
general partners, limited partners, or
other persons with interests in the
equity of the covered financial company
arising as a result of their status as
shareholders, members, general
partners, limited partners, or other
persons with interests in the equity of
the covered financial company, in
proportion to their relative equity
interests.

(b) All payments under paragraphs
(a)(4) and (a)(5) of this section shall be
adjusted for inflation in the same
manner that claims under 11 U.S.C.
507(a)(1)(4) are adjusted for inflation by
the Judicial Conference of the United
States pursuant to 11 U.S.C. 104.

(c) All unsecured claims of any
category or priority described in
paragraphs (a)(1) through (a)(10) of this
section shall be paid in full or provision
made for such payment before any
claims of lesser priority are paid. If there
are insufficient funds to pay all claims

of a particular category or priority of
claims in full, then distributions to
creditors in such category or priority
shall be made pro rata. A subordination
agreement is enforceable with respect to
the priority of payment of allowed
claims within any creditor class or
among creditor classes to the extent that
such agreement is enforceable under
applicable non-insolvency law.

§380.22 Administrative expenses of the
receiver.

(a) The term ‘“administrative expenses
of the receiver” includes those actual
and necessary pre- and post-failure costs
and expenses incurred by the
Corporation in connection with its role
as receiver in liquidating the covered
financial company; together with any
obligations that the receiver for the
covered financial company determines
to be necessary and appropriate to
facilitate the smooth and orderly
liquidation of the covered financial
company. Administrative expenses of
the Corporation as receiver for a covered
financial company include:

(1) Contractual rent pursuant to an
existing lease or rental agreement
accruing from the date of the
appointment of the Corporation as
receiver until the later of

(i) The date a notice of the
dissaffirmance or repudiation of such
lease or rental agreement is mailed, or

(ii) The date such disaffirmance or
repudiation becomes effective; provided
that the lesser of such lease is not in
default or breach of the terms of the
lease.

(2) Amounts owed pursuant to the
terms of a contract for services
performed and accepted by the receiver
after the date of appointment of the
receiver up to the date the receiver
repudiates, terminates, cancels or
otherwise discontinues such contract or
notifies the counterparty that it no
longer accepts performance of such
services;

(3) Amounts owed under the terms of
a contract or agreement executed in
writing and entered into by the
Corporation as receiver for the covered
financial company after the date of
appointment, or any contract or
agreement entered into by the covered
financial company before the date of
appointment of the receiver that has
been expressly approved in writing by
the receiver after the date of
appointment; and

(4) Expenses of the Inspector General
of the Corporation incurred in carrying
out its responsibilities under 12 U.S.C.
5391(d).

(b) Obligations to repay any extension
of credit obtained by the Corporation as



Federal Register/Vol.

76, No. 136/Friday, July 15, 2011/Rules and Regulations

41643

receiver through enforcement of any
contract to extend credit to the covered
financial company that was in existence
prior to appointment of the receiver
pursuant to 12 U.S.C. 5390(c)(13)(D)
shall be treated as administrative
expenses of the receiver. Other
unsecured credit extended to the
receivership shall be treated as
administrative expenses except with
respect to debt incurred by, or credit
obtained by, the Corporation as receiver
for a covered financial company as
described in § 380.21(a)(1).

§380.23 Amounts owed to the United
States.

(a) The term “amounts owed to the
United States’ as used in § 380.21(a)(3)
includes all unsecured amounts owed to
the United States, other than expenses
included in the definition of
administrative expenses of the receiver
under § 380.22 that are related to funds
provided for the orderly liquidation of
a covered financial company, funds
provided to avoid or mitigate adverse
effects on the financial stability of the
United States or unsecured amounts
owed to the U.S. Treasury on account of
tax liabilities of the covered financial
company, without regard for whether
such amounts are included as debt or
capital on the books and records of the
covered financial company. Such
amounts shall include obligations
incurred before and after the
appointment of the Corporation as
receiver. Without limitation, “‘amounts
owed to the United States” include all
of the following, which all shall have
equal priority under § 380.21(a)(3):

(1) Unsecured amounts owed to the
Corporation for any extension of credit
by the Corporation, including any
amounts made available under 12 U.S.C.
5384(d);

(2) Unsecured amounts owed to the
U.S. Treasury on account of unsecured
tax liabilities of the covered financial
company;

(3) Unsecured amounts paid or
payable by the Corporation pursuant to
its guarantee of any debt issued by the
covered financial company under the
Temporary Liquidity Guaranty Program,
12 CFR part 370, any widely available
debt guarantee program authorized
under 12 U.S.C. 5612, or any other debt
or obligation of any kind or nature that
is guaranteed by the Corporation;

(4) The unsecured amount of any debt
owed to a Federal reserve bank
including loans made through programs
or facilities authorized under the
Federal Reserve Act, 12 U.S.C. 221 et
seq.; and

(5) Any unsecured amount expressly
designated in writing in a form

acceptable to the Corporation by the
appropriate United States department,
agency or instrumentality that shall
specify the particular debt, obligation or
amount to be included as an “amount
owed to the United States” for the
purpose of this rule at the time of such
advance, guaranty or other transaction.

(b) Other than those amounts
included in paragraph (a) of this section,
unsecured amounts owed to a
department, agency or instrumentality
of the United States that are obligations
incurred in the ordinary course of the
business of the covered financial
company prior to the appointment of
the receiver generally will not be in the
class of claims designated as “amounts
owed to the United States” under
section 380.21(a)(3), including, but not
limited to:

(1) Unsecured amounts owed to
government sponsored entities
including, without limitation, the
Federal Home Loan Mortgage
Corporation and the Federal National
Mortgage Corporation;

(2) Unsecured amounts owed to
Federal Home Loan Banks; and

(3) Unsecured amounts owed as
satisfaction of filing, registration or
permit fees due to any government
department, agency or instrumentality.

(c) The United States may, in its sole
discretion, consent to subordinate the
repayment of any amount owed to the
United States to any other obligation of
the covered financial company provided
that such consent is provided in writing
in a form acceptable to the Corporation
by the appropriate department, agency
or instrumentality and shall specify the
particular debt, obligation or other
amount to be subordinated including
the amount thereof and shall reference
this paragraph (c) or 12 U.S.C.
5390(b)(1); and provided further that
unsecured claims of the United States
shall, at a minimum, have a higher
priority than liabilities of the covered
financial company that count as
regulatory capital on the books and
records of the covered financial
company.

§380.24 Priority of claims arising out of
loss of setoff rights.

(a) Notwithstanding any right of any
creditor to offset a mutual debt owed by
such creditor to any covered financial
company that arose before the date of
appointment of the receiver against a
claim by such creditor against the
covered financial company, the
Corporation as receiver may sell or
transfer any assets of the covered
financial company to a bridge financial
company or to a third party free and
clear of any such rights of setoff.

(b) If the Corporation as receiver sells
or transfers any asset free and clear of
the setoff rights of any party, such party
shall have a claim against the receiver
in the amount of the value of such setoff
established as of the date of the sale or
transfer of such assets, provided that the
setoff rights meet all of the criteria
established under 12 U.S.C. 3590(a)(12).

(c) Any allowed claim pursuant to 12
U.S.C. 5390(a)(12) shall be paid prior to
any other general or senior liability of
the covered financial company
described in section 380.21(a)(7). In the
event that the setoff amount is less than
the amount of the allowed claim, the
balance of the allowed claim shall be
paid at the otherwise applicable level of
priority for such category of claim under
§380.21.

(d) Nothing in this section shall
modify in any way the treatment of
qualified financial contracts under Title
II of the Dodd-Frank Wall Street Reform
and Consumer Protection Act.

§380.25 Post-insolvency interest.

(a) Date of accrual. Post-insolvency
interest shall be paid at the post-
insolvency interest rate calculated on
the principal amount of an allowed
claim from the later of (i) the date of the
appointment of the Corporation as
receiver for the covered financial
company; or (ii) in the case of a claim
arising or becoming fixed and certain
after the date of the appointment of the
receiver, the date such claim arises or
becomes fixed and certain.

(b) Interest rate. Post-insolvency
interest rate shall equal, for any
calendar quarter, the coupon equivalent
yield of the average discount rate set on
the three-month U.S. Treasury bill at the
last auction held by the United States
Treasury Department during the
preceding calendar quarter. Post-
insolvency interest shall be computed
quarterly and shall be computed using
a simple interest method of calculation.

(c) Principal amount. The principal
amount of an allowed claim shall be the
full allowed claim amount, including
any interest that may have accrued to
the extent such interest is included in
the allowed claim.

(d) Post-insolvency interest
distributions. (1) Post-insolvency
interest shall only be distributed
following satisfaction of the principal
amount of all creditor claims set forth in
§380.21(a)(1) through 380.21(a)(9) and
prior to any distribution pursuant to
§380.21(a)(11).

(2) Post-insolvency interest
distributions shall be made at such time
as the Corporation as receiver
determines that such distributions are
appropriate and only to the extent of
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funds available in the receivership
estate. Post-insolvency interest shall be
calculated on the outstanding principal
amount of an allowed claim, as reduced
from time to time by any interim
distributions on account of such claim
by the receiver.

§380.26 Effect of transfer of assets and
obligations to a bridge financial company.

(a) The purchase of any asset or
assumption of any asset or liability of a
covered financial company by a bridge
financial company, through the express
agreement of such bridge financial
company, constitutes assumption of any
contract or agreement giving rise to such
asset or liability. Such contracts or
agreements, together with any contract
the bridge financial company may
through its express agreement enter into
with any other party, shall become the
obligation of the bridge financial
company from and after the effective
date of the purchase, assumption or
agreement, and the bridge financial
company shall have the right and
obligation to observe, perform and
enforce their terms and provisions. In
the event that the Corporation shall act
as receiver of the bridge financial
company any allowed claim arising out
of any breach of such contract or
agreement by the bridge financial
company shall be paid as an
administrative expense of the receiver of
the bridge financial company.

(b) In the event that the Corporation
as receiver of a bridge financial
company shall act to dissolve the bridge
financial company, it shall wind up the
affairs of the bridge financial company
in conformity with the laws, rules and
regulations relating to the liquidation of
covered financial companies, including
the laws, rules and regulations
governing priorities of claims, subject
however to the authority of the
Corporation to authorize the bridge
financial company to obtain unsecured
credit or issue unsecured debt with
priority over any or all of the other
unsecured obligations of the bridge
financial company, provided that
unsecured debt is not otherwise
generally available to the bridge
financial company.

(c) Upon the final dissolution or
termination of the bridge financial
company whether following a merger or
consolidation, a stock sale, a sale of
assets, or dissolution and liquidation at
the end of the term of existence of such
bridge financial company, any proceeds
that remain after payment of all
administrative expenses of the bridge
financial company and all other claims
against such bridge financial company

will be distributed to the receiver for the
related covered financial company.

§380.27 Treatment of similarly situated
claimants.

(a) For the purposes of this section,
the term ““long-term senior debt” means
senior debt issued by the covered
financial company to bondholders or
other creditors that has a term of more
than 360 days. It does not include
partially funded, revolving or other
open lines of credit that are necessary to
continuing operations essential to the
receivership or any bridge financial
company, nor to any contracts to extend
credit enforced by the receiver under 12
U.S.C. 5390(c)(13)(D).

(b) In applying any provision of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act permitting the
Corporation as receiver to exercise its
discretion, upon appropriate
determination, to make payments or
credit amounts, pursuant to 12 U.S.C.
5390(b)(4), (d)(4), or (h)(5)(E) to or for
some creditors but not others similarly
situated at the same level of payment
priority, the receiver shall not exercise
such authority in a manner that would
result in the following recovering more
than the amount established and due
under 12 U.S.C. 5390(b)(1), or other
priorities of payment specified by law:

(1) Holders of long-term senior debt
who have a claim entitled to priority of
payment at the level set out under 12
U.S.C. 5390(b)(1)(E);

(2) Holders of subordinated debt who
have a claim entitled to priority of
payment at the level set out under 12
U.S.C. 5390(b)(1)(F);

(3) Shareholders, members, general
partners, limited partners, or other
persons who have a claim entitled to
priority of payment at the level set out
under 12 U.S.C. 5390 (b)(1)(H); or

(4) Other holders of claims entitled to
priority of payment at the level set out
under 12 U.S.C. 5390(b)(1)(E) unless the
Corporation, through the affirmative
vote of a majority the members of the
Board of Directors then serving, and in
its sole discretion, specifically
determines that additional payments or
credit amounts to such holders are
necessary and meet all of the
requirements under 12 U.S.C.
5390(b)(4), (d)(4), or (h)(5)(E), as
applicable. The authority of the Board to
make the foregoing determination
cannot be delegated.

§§380.28-380.29 [Reserved]

m 13. New subpart C is added to read as
follows:

Subpart C—Receivership Administrative

Claims Process

Sec.

380.30 Receivership administrative claims
process.

380.31 Scope.

380.32 Claims bar date.

380.33 Notice requirements.

380.34 Procedures for filing claim.

380.35 Determination of claims.

380.36 Decision period.

380.37 Notification of determination.

380.38 Procedures for seeking judicial
review of disallowed claim.

380.39 Contingent claims.

380.40-380.49 [Reserved]

380.50 Determination of secured claims.

380.51 Consent to certain actions.

380.52 Adequate protection.

380.53 Repudiation of secured contract.

Subpart C—Receivership
Administrative Claims Process

§380.30 Receivership administrative
claims process.

The Corporation as receiver of a
covered financial company shall
determine claims against the covered
financial company and the receiver of
the covered financial company in
accordance with the procedures set
forth in 12 U.S.C. 5390(a)(2)—(5) and the
regulations promulgated by the
Corporation.

§380.31 Scope.

Nothing in this subpart C shall apply
to any liability or obligation of a bridge
financial company or its assets or
liabilities, or to any extension of credit
from a Federal reserve bank or the
Corporation to a covered financial
company.

§380.32 Claims bar date.

Upon its appointment as receiver for
a covered financial company, the
Corporation as receiver shall establish a
claims bar date by which date creditors
of the covered financial company shall
present their claims, together with
proof, to the receiver. The claims bar
date shall be not less than 90 days after
the date on which the notice to creditors
to file claims is first published under
§380.33(a).

§380.33 Notice requirements.

(a) Notice by publication. Promptly
after its appointment as receiver for a
covered financial company, the
Corporation as receiver shall publish a
notice to the creditors of the covered
financial company to file their claims
with the receiver no later than the
claims bar date. The Corporation as
receiver shall republish such notice 1
month and 2 months, respectively, after
the date the notice is first published.
The notice to creditors shall be
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published in one or more newspapers of
general circulation where the covered
financial company has its principal
place or places of business. In addition
to such publication in a newspaper, the
Corporation as receiver may post the
notice on the FDIC’s Web site at
www.fdic.gov.

(b) Notice by mailing. At the time of
the first publication of the notice to
creditors, the Corporation as receiver
shall mail a notice to present claims no
later than the claims bar date to any
creditor shown in the books and records
of the covered financial company. Such
notice shall be sent to the last known
address of the creditor appearing in the
books and records or appearing in any
claim found in the records of the
covered financial company.

(c) Notice by electronic media. After
publishing and mailing notice as
required by paragraphs (a) and (b) of
this section, the Corporation as receiver
may communicate by electronic media
with any claimant who expressly agrees
to such form of communication.

(d) Discovered claimants. Upon
discovery of the name and address of a
claimant not appearing in the books and
records of the covered financial
company, the Corporation as receiver
shall, not later than 30 days after the
discovery of such name and address,
mail a notice to such claimant to file a
claim no later than the claims bar date.
Any claimant not appearing on the
books and records that is discovered
before the claims bar date shall be
required to file a claim before the claims
bar date, subject to the exception of
§380.35(b)(2). If a claimant not
appearing on the books and records is
discovered after the claims bar date, the
Corporation as receiver shall notify the
claimant to file a claim by a date not
later than 90 days from the date
appearing on the notice that is mailed
to such creditor. Any claim filed after
such date shall be disallowed, and such
disallowance shall be final.

§380.34 Procedures for filing claim.

(a) In general. The Corporation as
receiver shall provide, in a reasonably
practicable manner, instructions for
filing a claim, including by the
following means:

(1) Providing contact information in
the publication notice;

(2) Including in the mailed notice a
proof of claim form that has filing
instructions; or

(3) Posting filing instructions on the
Corporation’s public Web site at
www.fdic.gov.

(b) When claim is deemed filed. A
claim that is mailed to the receiver in
accordance with the instructions

established under paragraph (a) of this
section shall be deemed to be filed as of
the date of postmark. A claim that is
sent to the receiver by electronic media
or fax in accordance with the
instructions established under
paragraph (a) shall be deemed to be filed
as of the date of transmission by the
claimant.

(c) Class claimants. If a claimant is a
member of a class for purposes of a class
action lawsuit, whether or not the class
has been certified by a court, each
claimant must file its claim with the
Corporation as receiver separately.

(d) Indenture trustee. A trustee
appointed under an indenture or other
applicable trust document related to
investments or other financial activities
may file a claim on behalf of the persons
who appointed the trustee.

(e) Legal effect of filing. (1) Pursuant
to 12 U.S.C. 5390(a)(3)(E)(i), the filing of
a claim with the receiver shall
constitute a commencement of an action
for purposes of any applicable statute of
limitations.

(2) No prejudice to continuation of
action. Pursuant to 12 U.S.C.
5390(a)(3)(E)(ii) and subject to 12 U.S.C.
5390(a)(8), the filing of a claim with the
receiver shall not prejudice any right of
the claimant to continue, after the
receiver’s determination of the claim,
any action which was filed before the
date of appointment of the receiver for
the covered financial company.

§380.35 Determination of claims.

(a) In general. The Corporation as
receiver shall allow any claim received
by the receiver on or before the claims
bar date if such claim is proved to the
satisfaction of the receiver. Except as
provided in 12 U.S.C. 5390(a)(3)(D)(iii),
the Corporation as receiver may
disallow any portion of any claim by a
creditor or claim of a security,
preference, setoff, or priority which is
not proved to the satisfaction of the
receiver.

(b) Disallowance of claims filed after
the claims bar date. (1) Except as
otherwise provided in this section, any
claim filed after the claims bar date
shall be disallowed, and such
disallowance shall be final, as provided
by 12 U.S.C. 5390(a)(3)(C)(i).

(2) Certain exceptions. Paragraph
(b)(1) of this section shall not apply
with respect to any claim filed by a
claimant after the claims bar date and
such claim shall be considered by the
receiver if:

(i) The claimant did not receive notice
of the appointment of the receiver in
time to file such claim before the claims
bar date, or the claim is based upon an
act or omission of the Corporation as

receiver that occurs after the claims bar
date has passed, and

(ii) The claim is filed in time to
permit payment. A claim is “filed in
time to permit payment”” when it is filed
before a final distribution is made by the
receiver.

§380.36 Decision period.

(a) In general. Prior to the 180th day
after the date on which a claim against
a covered financial company or the
Corporation as receiver is filed with the
receiver, the receiver shall notify the
claimant whether it allows or disallows
the claim.

(b) Extension of time. The 180-day
period described in paragraph (a) of this
section may be extended by a written
agreement between the claimant and the
Corporation as receiver executed not
later than 180 days after the date on
which the claim against the covered
financial company or the receiver is
filed with the receiver. If an extension
is agreed to, the Corporation as receiver
shall notify the claimant whether it
allows or disallows the claim prior to
the end of the extended claims
determination period.

§380.37 Notification of determination.

(a) In general. The Corporation as
receiver shall notify the claimant by
mail of the decision to allow or disallow
the claim. Notice shall be mailed to the
address of the claimant as it last appears
on the books, records, or both of the
covered financial company; in the claim
filed by the claimant with the
Corporation as receiver; or in
documents submitted in the proof of the
claim. If the claimant has filed the claim
electronically, the receiver may notify
the claimant of the determination by
electronic means.

(b) Contents of notice of disallowance.
If the Corporation as receiver disallows
a claim, the notice to the claimant shall
contain a statement of each reason for
the disallowance, and the procedures
required to file or continue an action in
court.

(c) Failure to notify deemed to be
disallowance. If the Corporation as
receiver does not notify the claimant
before the end of the 180-day claims
determination period, or before the end
of any extended claims determination
period, the claim shall be deemed to be
disallowed, and the claimant may file or
continue an action in court pursuant to
12 U.S.C. 5390(a)(4)(A).

§380.38 Procedures for seeking judicial
determination of disallowed claim.

(a) In general. In order to seek a
judicial determination of a claim that
has been disallowed, in whole or in
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part, by the Corporation as receiver, the
claimant, pursuant to 12 U.S.C.
5390(a)(4)(A), may either:

(1) File suit on such claim in the
district or territorial court of the United
States for the district within which the
principal place of business of the
covered financial company is located; or

(2) Continue an action commenced
before the date of appointment of the
receiver, in the court in which the
action was pending.

(b) Timing. Pursuant to 12 U.S.C.
5390(a)(4)(B), a claimant who seeks a
judicial determination of a claim
disallowed by the Corporation as
receiver must file suit on such claim
before the end of the 60-day period
beginning on the earlier of:

(1) The date of any notice of
disallowance of such claim;

(2) The end of the 180-day claims
determination period; or

(3) If the claims determination period
was extended with respect to such claim
under § 380.36(b), the end of such
extended claims determination period.

(c) Statute of limitations. Pursuant to
12 U.S.C. 5390(a)(4)(C), if any claimant
fails to file suit on such claim (or to
continue an action on such claim
commenced before the date of
appointment of the Corporation as
receiver) prior to the end of the 60-day
period described in 12 U.S.C.
5390(a)(4)(B), the claim shall be deemed
to be disallowed (other than any portion
of such claim which was allowed by the
receiver) as of the end of such period,
such disallowance shall be final, and
the claimant shall have no further rights
or remedies with respect to such claim.

(d) Jurisdiction. Pursuant to 12 U.S.C.
5390(a)(9)(D), unless the claimant has
first exhausted its administrative
remedies by obtaining a determination
from the receiver regarding a claim filed
with the receiver, no court shall have
jurisdiction over:

(1) Any claim or action for payment
from, or any action seeking a
determination of rights with respect to,
the assets of any covered financial
company for which the Corporation has
been appointed receiver, including any
assets which the Corporation may
acquire from itself as such receiver; or

(2) Any claim relating to any act or
omission of such covered financial
company or the Corporation as receiver.

§380.39 Contingent claims.

(a) The Corporation as receiver shall
not disallow a claim based on an
obligation of the covered financial
company solely because the obligation
is contingent. To the extent the
obligation is contingent, the receiver
shall estimate the value of the claim, as

such value is measured based upon the
likelihood that such contingent
obligation would become fixed and the
probable magnitude thereof.

(b) If the receiver repudiates a
contingent obligation of a covered
financial company consisting of a
guarantee, letter of credit, loan
commitment, or similar credit
obligation, the actual direct
compensatory damages for repudiation
shall be no less than the estimated value
of the claim as of the date the
Corporation was appointed receiver of
the covered financial company, as such
value is measured based upon the
likelihood that such contingent claim
would become fixed and the probable
magnitude thereof.

(c) The Corporation as receiver shall
estimate the value of a claim under
paragraphs (a) or (b) of this section no
later than 180 days after the claim is
filed, unless such period is extended by
a written agreement between the
claimant and the receiver.

(d) Except for a contingent claim that
becomes absolute and fixed prior to the
receiver’s determination of the
estimated value, such estimated value of
a contingent claim shall be recognized
as the allowed amount of the claim for
purposes of distribution.

(e) The estimated value of a
contingent claim shall constitute the
receiver’s determination of the claim for
purposes of § 380.38(d) and 12 U.S.C.
5390(a)(9)(D).

§380.40-380.49 [Reserved]

§380.50 Determination of secured claims.

(a) In the case of a claim against a
covered financial company that is
secured by any property of the covered
financial company, the Corporation as
receiver shall determine the amount of
the claim, whether the claimant’s
security interest is legally enforceable
and perfected, the priority of the
claimant’s security interest, and the fair
market value of the property that is
subject to the security interest. The
Corporation as receiver may treat the
portion of the claim which exceeds an
amount equal to the fair market value of
such property as an unsecured claim.

(b) The fair market value of any
property of a covered financial company
that secures a claim shall be determined
in light of the purpose of the valuation
and of the proposed disposition or use
of such property and at the time of such
proposed disposition or use.

(c) The Corporation as receiver may
recover from any property of a covered
financial company that secures a claim
the reasonable and necessary costs and
expenses of preserving or disposing of

such property to the extent of any
benefit to the claimant, including the
payment of all ad valorem property
taxes with respect to such property.

(d) To the extent that a claim is
secured by property of a covered
financial company and the value of such
property, after any recovery under
paragraph (c) of this section, is greater
than the amount of such claim, there
shall be allowed to the claimant a
secured claim for interest on such claim
and any reasonable fees, costs, or
charges provided for under the
agreement or State statute under which
the claim arose to the extent of the value
of such property.

§380.51 Consent to certain actions.

(a) In general. Any claimant alleging
a legally valid and enforceable or
perfected security interest in property of
a covered financial company or control
of any legally valid and enforceable
security entitlement in respect of any
asset held by the covered financial
company for which the Corporation has
been appointed receiver may seek the
consent of the receiver for relief from
the provisions of 12 U.S.C.
5390(c)(13)(C).

(b) Contents of request. A request for
consent of the Corporation as receiver
for relief from the provisions of 12
U.S.C. 5390(c)(13)(C) shall be in writing
and contain the following information:

(1) The amount of the claim, with
supporting documentation;

(2) A description of the property that
secures the claim, with supporting
documentation of the claimant’s interest
in the property;

(3) The value of the property, as
established by an appraisal or other
supporting documentation; and

(4) The proposed disposition of the
property by the claimant, including the
expected date of such disposition.

(c) Determination by receiver. The
Corporation as receiver shall grant its
consent to a request for relief from the
provisions of 12 U.S.C. 5390(c)(13)(C) if
it determines that the claimant has a
legally valid and enforceable or
perfected security interest or other lien
against the property of a covered
financial company and the receiver will
not use, sell, or lease the property. If the
Corporation as receiver determines that
it will use, sell, or lease such property
and that adequate protection is
necessary and appropriate, the receiver
may provide adequate protection
instead of granting consent.

(d) Consent deemed granted. If the
Corporation as receiver has not notified
the claimant of the determination
whether to grant or withhold consent
under this section within 30 days after
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a request for consent has been
submitted, consent shall be deemed to
be granted.

(e) Expiration by operation of law.
Notwithstanding any determination by
the Corporation as receiver to withhold
consent under this section, the
prohibitions described in 12 U.S.C.
5390(c)(13)(C)(i) are no longer
applicable 90 days after the
appointment of the receiver.

(f) Limitations. Any consent granted
by the Corporation as receiver under
this section shall not act to waive or
relinquish any rights granted to the
Corporation in any capacity, pursuant to
any other applicable law or any
agreement or contract, and shall not be
construed as waiving, limiting or
otherwise affecting the rights or powers
of the Corporation as receiver to take
any action or to exercise any power not
specifically mentioned, including but
not limited to any rights, powers or
remedies of the receiver regarding
transfers taken in contemplation of the
covered financial company’s insolvency
or with the intent to hinder, delay or
defraud the covered financial company
or the creditors of such company, or that
is a fraudulent transfer under applicable
law.

(g) Exceptions. (1) This section shall
not apply in the case of a contract that
is repudiated or disaffirmed by the
Corporation as receiver.

(2) This section shall not apply to a
director or officer liability insurance
contract, a financial institution bond,
the rights of parties to certain qualified
financial contracts pursuant to 12 U.S.C.
5390(c)(8), the rights of parties to
netting contracts pursuant to 12 U.S.C.
4401 et seq., or any extension of credit
from any Federal reserve bank or the
Corporation to any covered financial
company or any security interest in the
assets of a covered financial company
securing any such extension of credit.

§380.52 Adequate protection.

(a) If the Corporation as receiver
determines that it will use, sell, or lease
or grant a security interest or other lien
against property of the covered financial
company that is subject to a security
interest of a claimant, the receiver shall
provide adequate protection by any of
the following means:

(1) Making a cash payment or periodic
cash payments to the claimant to the
extent that the sale, use, or lease of the
property or the grant of a security
interest or other lien against the
property by the Corporation as receiver
results in a decrease in the value of such
claimant’s security interest in the

property;

(2) Providing to the claimant an
additional or replacement lien to the
extent that the sale, use, or lease of the
property or the grant of a security
interest against the property by the
Corporation as receiver results in a
decrease in the value of the claimant’s
security interest in the property; or

(3) Providing any other relief that will
result in the realization by the claimant
of the indubitable equivalent of the
claimant’s security interest in the
property.

(b) Adequate protection of the
claimant’s security interest will be
presumed if the value of the property is
not depreciating or is sufficiently greater
than the amount of the claim so that the
claimant’s security interest is not
impaired.

§380.53 Repudiation of secured contract.

To the extent that a contract to which
a covered financial company is a party
is secured by property of the covered
financial company, the repudiation of
the contract by the Corporation as
receiver shall not be construed as
permitting the avoidance of any legally
enforceable and perfected security
interest in the property, and the security
interest shall secure any claim for
repudiation damages.

By order of the Board of Directors.

Dated at Washington, DC, this 6th day of
July 2011.

Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. 2011-17397 Filed 7-14-11; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-1305; Directorate
Identifier 2010-NM-074-AD; Amendment
39-16749; AD 2011-15-02]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company Model 382,
382B, 382E, 382F, and 382G Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all Model 382, 382B, 382E, 382F, and
382G airplanes. That AD currently
requires revising the FAA-approved
maintenance program by incorporating

new airworthiness limitations for fuel
tank systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. That AD also requires the
accomplishment of certain fuel system
modifications, the initial inspections of
certain repetitive fuel system limitations
to phase in those inspections, and repair
if necessary. This new AD corrects
certain part number references, adds an
additional inspection area, and for
certain airplanes, requires certain
actions to be re-accomplished according
to revised service information. This AD
was prompted by a report of incorrect
accomplishment information in the
service information cited by the existing
AD. We are issuing this AD to prevent
the potential for ignition sources inside
fuel tanks caused by latent failures,
alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD is effective August 19,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 19, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of November 3, 2008 (73 FR
56464, dated September 29, 2008).

ADDRESSES: For service information
identified in this AD, contact Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company, Airworthiness
Office, Dept. 6A0M, Zone 0252, Column
P-58, 86 S. Cobb Drive, Marietta,
Georgia 30063; telephone 770-494—
5444; fax 770—-494-5445; e-mail
ams.portal@Imco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may review copies
of the referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
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Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Neil
Duggan, Aerospace Engineer,
Propulsion and Services Branch, ACE-
118A, FAA, Atlanta Aircraft
Certification Office, 1701 Columbia
Avenue, College Park, GA 30337; phone:
(404) 474-5576; fax: (404) 474-5606;
e-mail: neil.duggan@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede airworthiness
directive (AD) 2008—20-01, amendment
39-15680 (73 FR 56464, September 29,
2008). That AD applies to the specified
products. The NPRM published in the
Federal Register on January 5, 2011 (76
FR 485). That NPRM proposed to
continue to require revising the
maintenance program by incorporating
new airworthiness limitations for fuel
tank systems to satisfy Special Federal
Aviation Regulation No. 88
requirements. That NPRM also proposed
to continue to require the
accomplishment of certain fuel system
modifications, the initial inspections of
certain repetitive fuel system limitations
to phase in those inspections, and repair
if necessary. That NPRM also proposed

to correct certain part number
references, add an additional inspection
area, and for certain airplanes, require
certain actions to be re-accomplished
according to revised service
information.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comment
received on the proposal and the FAA’s
response to the comment.

Request To Revise Cost Estimate

Lynden Air Cargo requested that the
cost for revising the Instructions for
Continued Airworthiness be included in
the Costs of Compliance estimate.
Lynden Air Cargo stated that there is a
significant amount of work-hours
associated with revising “‘company
manuals, job cards, maintenance
programs, computerized tracking
programs and record keeping
documents’’ so that the operator can
comply with the requirements of a new
AD. Lynden Air Cargo estimated that
these actions will take at least 80 work-
hours for its office staff, and estimated
that this cost would affect other
operators. Lynden Air Cargo also
pointed out that this work load for the
office staff will have a greater impact on

ESTIMATED COSTS FOR NEW ACTIONS

smaller fleet operators with smaller
staff.

We agree that a requirement of the
new AD will require an update of the
maintenance program to incorporate
references to revised service
information. This action is estimated to
take approximately 1 work-hour per
airplane. However, we disagree with
increasing the estimated work-hours for
the time that it takes for writing job
cards, tracking programs, or record-
keeping, since those actions are not
directly required by this AD. The costs
specified by Lynden Air Cargo will not
be the same for all operators. The Costs
of Compliance estimate has been revised
accordingly.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are about 62 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD. The average labor
rate per hour is $85. The costs of the
new requirements of this AD are as
follows:

Number of
Action Work hours Parts Cost per airplane U.S.-registered Fleet cost
airplanes
Inspection of fuel probes ........ 24 | None ........... $2,040, per inspection cycle 24 | $48,960, per inspection cycle.
Maintenance program revision 1 B85 e 24 | $2,040.
Actions necessary for air- 24 | None ........... $2,040 i 24 | $48,960.
planes on which Lockheed
Service Bulletin 382-28-19,
Revision 3, dated Novem-
ber 30, 2006, has been
done.
The current costs for AD 2008—20-01
are repeated for the convenience of
affected operators, as follows:
ESTIMATED COSTS FOR ACTIONS REQUIRED BY AD 2008—20-01
Number of
Action Work hours Parts C(r)g(tjggtr U.S.-registered Fleet cost
P airplanes
Maintenance program revision ..........cccceceevereeneneeneseennennes 1 | None ........... $85 24 $2,040
Installation of new, improved fuel dump masts 12 | $10,288 ....... $11,308 24 $271,392
Dry bay zonal inspection, inspection and repair of static 952 | None ........... $80,920 24 $1,942,080
ground terminals, marking the wiring for the fuel quantity
indicating system, initial inspection of lightning and static
bonding jumpers.
Installation of GFls and flame arrestors .........cccceceevervrieneen. 120 | $115,000 ..... $125,200 24 $3,004,800
Initial inspection of GFls and flame arrestors 8 | None ........... $680 24 $16,320
Installation of lightning bonding jumpers ........ccccceoevvervreeeen. 910 | $10,000 ....... $87,350 24 $2,096,400
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ESTIMATED COSTS FOR ACTIONS REQUIRED BY AD 2008-20—-01—Continued
Number of
. Cost per :
Action Work hours Parts U.S.-registered Fleet cost
product airplanes
Sealant application .........c.cceceririenieee e 320 | None ........... $27,200 24 $652,800
Authority for this Rulemaking PART 39—AIRWORTHINESS Compliance

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2008—-20-01, Amendment 39-15680 (73
FR 56464, September 29, 2008), and
adding the following new AD:

2011-15-02 Lockheed Martin Corporation/

Lockheed Martin Aeronautics Company:

Amendment 39-16749; Docket No.
FAA—-2010-1305; Directorate Identifier
2010-NM-074—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective August 19, 2011.

Affected ADs

(b) This AD supersedes AD 2008—20-01,
Amendment 39-15680.
Applicability

(c) This AD applies to all Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company Model 382, 382B, 382E, 382F, and
382G airplanes, certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (o) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from a design review
of the fuel tank systems. The Federal
Aviation Administration is issuing this AD to
prevent the potential for ignition sources
inside fuel tanks caused by latent failures,
alterations, repairs, or maintenance actions,
which, in combination with flammable fuel
vapors, could result in a fuel tank explosion
and consequent loss of the airplane.

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

RESTATEMENT OF REQUIREMENTS OF AD 2008—20—
01, WITH NEW SERVICE INFORMATION:

Maintenance Program Revision

(g) Before December 16, 2008, revise the
maintenance program to incorporate the fuel
system limitations (FSLs) and the critical
design configuration control limitations
(CDCCLs) specified in the Accomplishment
Instructions of the Lockheed Service Bulletin
382-28-22, Revision 3, dated March 28,
2008; except as provided by paragraphs
(g)(1), (g)(2), and (g)(3) of this AD, and except
that the modifications and initial inspections
specified in table 1 of this AD must be done
at the compliance time specified in
paragraph (h) of this AD.

(1) For the CDCCLs specified in paragraphs
2.C.(3)(e), 2.C.(3)(h), 2.C.(4)(a), 2.C.(5)(c),
2.C.(7)(h), and 2.C.(8) of the Accomplishment
Instructions of Lockheed Service Bulletin
382—-28-22, Revision 3, dated March 28,
2008, do the applicable actions in accordance
with the Accomplishment Instructions of
Lockheed Service Bulletin 382—28-19,
Revision 3, dated November 30, 2006; or
Revision 4, dated September 18, 2008. After
the effective date of this AD, use only
Revision 4.

(2) Where paragraph 2.C.(1)(c) of the
Accomplishment Instructions of Lockheed
Service Bulletin 382—28-22, Revision 3,
dated March 28, 2008, specifies to change the
maintenance program to indicate that
repetitive inspections of the lightning and
static bonding jumpers must be done in
accordance with Lockheed Service Bulletin
382-28-21, instead do the repetitive
inspections in accordance with Lockheed
Service Bulletin 382—28-19, Revision 3,
dated November 30, 2006; or Revision 4,
dated September 18, 2008. After the effective
date of this AD, use only Revision 4.

(3) Where Lockheed Service Bulletin 382—
28-22, Revision 3, dated March 28, 2008,
specifies to inspect, this AD requires doing
a general visual inspection.

Note 2: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
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ladders, or platforms may be required to gain
proximity to the area being checked.”

Fuel System Modifications, Initial
Inspections, and Repair if Necessary

(h) Within 36 months after November 3,
2008 (the effective date of AD 2008-20-01),
do the applicable actions specified in table 1

of this AD, and repair any discrepancy before
further flight, in accordance with the
Accomplishment Instructions of Lockheed
Service Bulletin 382—28-22, Revision 3,
dated March 28, 2008.

TABLE 1—MODIFICATIONS AND INITIAL INSPECTIONS

Action

Additional source of guidance for accomplishing the action

For airplanes having any serial number prior to 4962: Install new, im-
proved fuel dump masts in accordance with paragraph 2.C.(1)(d) of
the Accomplishment Instructions of Lockheed Service Bulletin 382—
28-22, Revision 3, dated March 28, 2008.

Mark the fuel quantity indicating system (FQIS) wires in accordance
with paragraphs 2.C.(1)(a)2, 2.C.(4)(b), and 2.C.(4)(c) of the Accom-
plishment Instructions of Lockheed Service Bulletin 382—28-22, Revi-
sion 3, dated March 28, 2008.

Do the dry bay zonal inspection and inspect the static ground terminals
of the fuel system plumbing in accordance with paragraph 2.C.(1)(a)
of the Accomplishment Instructions of Lockheed Service Bulletin
382—28-22, Revision 3, dated March 28, 2008.

Install ground fault interrupters (GFls) and flame arrestors for protection
of the fuel system in accordance with paragraphs 2.C.(1)(b) and
2.C.(7)(c) of the Accomplishment Instructions of Lockheed Service
Bulletin 382—-28-22, Revision 3, dated March 28, 2008.

Inspect the GFls for protection of the fuel system in accordance with
paragraph 2.C.(1)(b)7 of the Accomplishment Instructions of Lock-
heed Service Bulletin 382—28-22, Revision 3, dated March 28, 2008.

Install the lightning bonding jumpers (straps) in accordance with para-
graphs 2.C.(1)(c) and 2.C.(6)(a) of the Accomplishment Instructions
of Lockheed Service Bulletin 382—-28-22, Revision 3, dated March
28, 2008.

Inspect the lightning and static bonding jumpers (straps) in accordance
with paragraphs 2.C.(1)(c) of the Accomplishment Instructions of
Lockheed Service Bulletin 382-28-22, Revision 3, dated March 28,
2008.

Apply a certain sealant to the interior of the main wing fuel tanks; and

Lockheed Service Bulletin 382—28-9, dated May 13, 1983.

Lockheed Service Bulletin 382-28—19, Revision 4, dated September
18, 2008.

Lockheed Service Bulletin 382-28—19, Revision 4, dated September
18, 2008.

Lockheed Service Bulletin 382-28-20, Revision 11, dated April 20,
2010.

Paragraph 2.C.(2) of the Accomplishment Instructions of Lockheed
Service Bulletin 382-28—-22, Revision 3, dated March 28, 2008.

Lockheed Service Bulletin 382—28-21, Revision 4, dated January 6,
2010.

Lockheed Service Bulletin 382—28—19, Revision 4, dated September
18, 2008.

Lockheed Service Bulletin 382-28-24, Revision 1, dated November 5,

apply a certain sealant to the all external fuel tank nose caps, mid
sections, and tail sections; as applicable; in accordance with para-
graphs 2.C.(1)(e)1, 2.C.(1)(e)3, and 2.C.(7)(i)1 of the Accomplish-
ment Instructions of Lockheed Service Bulletin 382-28-22, Revision

3, dated March 28, 2008.

2007, including the Errata Notice, dated January 7, 2008.

No Alternative Inspections, Inspection
Intervals, or CDCCLs

(i) After accomplishing the actions
specified in paragraphs (g) and (h) of this AD,
no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are
approved as an alternative method of
compliance in accordance with the
procedures specified in paragraph (o) of this
AD.

No Reporting Requirement

(j) Although Lockheed Service Bulletin
382-28-19, Revision 3, dated November 30,
2006, specifies to notify Lockheed of any
discrepancies found during inspection, this
AD does not require that action.

NEW REQUIREMENTS OF THIS AD:

Incorrect Steps in a Service Bulletin

(k) Where the last two bulleted steps of
paragraphs 2.C.(2)(b)5 and 2.C.(2)(c)3 of
Lockheed Service Bulletin 382—28-22,
Revision 3, dated March 28, 2008, specify
that the GFI FAILURE and GROUND FAULT
DETECTED lights illuminate for 2 seconds,
this AD does not require those steps.

Additional Inspection Area

(1) For airplanes on which Lockheed
Service Bulletin 382—-28-19, Revision 3,
dated November 30, 2006, has not been done:
Where table 1 of this AD specifies to do the
dry bay zonal inspection, do an inspection of
the fuel probes as part of the dry bay zonal
inspections, in accordance with the service
information specified in paragraph (h) of this
AD for the dry bay zonal inspections. Do the
inspections at the time specified in paragraph
(h) of this AD, or within 9 months after the
effective date of this AD, whichever occurs
later.

Actions for Airplanes on Which a Previous
Issue of Lockheed Service Bulletin 382-28-
19 Was Done

(m) For airplanes on which any action was
done in accordance with Lockheed Service
Bulletin 382-28-19, Revision 3, dated
November 30, 2006: Within the compliance
time specified in paragraph (h) of this AD, or
within 9 months after the effective date of
this AD, whichever occurs later, do the
actions required by paragraphs (m)(1)
through (m)(4) of this AD and repair any
discrepancy before further flight, in
accordance with Accomplishment
Instructions of Lockheed Service Bulletin

382-28-19, Revision 4, dated September 18,
2008. Although Lockheed Service Bulletin
382-28-19, Revision 4, dated September 18,
2008, specifies to notify Lockheed of any
discrepancies found during inspection, this
AD does not require that action.

(1) Inspect the fuel probes as part of the
zonal inspections of the dry bay areas and
other areas.

(2) Inspect generator feeder and control
wire bundles for correct separation from
other wires in the wing leading edge and
fuselage areas, and for correct separation
from fuel tank boundaries in the wing
leading edge area.

(3) Inspect for correct spot-tying of certain
wire bundles that are within 2 to 12 inches
of hot equipment or wires with flame-
resistant lacing braid, or, for wiring in
powerplant areas, with fiberglass braid.

(4) Inspect for use of the correct shielding
specification and separation of the FQIS
wiring in certain locations from alternating
current (AC) power wires.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(n) Actions done before the effective date
of this AD in accordance with Lockheed
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Service Bulletin 382—-28-20, Revision 8,
dated October 13, 2009; Revision 9, dated
December 14, 2009; or Revision 10, dated
March 18, 2010; are acceptable for
compliance with the requirements of
paragraph (h) of this AD.

Alternative Methods of Compliance
(AMOCs)

(0)(1) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOCs approved for AD 2008—20-01
are approved as AMOCs for this AD.

Related Information

(p) For more information about this AD,
contact Neil Duggan, Aerospace Engineer,
Propulsion and Services Branch, ACE-118A,
FAA, Atlanta Aircraft Certification Office,
1701 Columbia Avenue, College Park, GA
30337; phone: (404) 474-5576; fax: (404)
474-5606; e-mail: neil.duggan@faa.gov.

Material Incorporated by Reference

(q) You must use Lockheed Service
Bulletin 382-28-19, Revision 4, dated
September 18, 2008; or Lockheed Service
Bulletin 382-28-22, Revision 3, dated March
28, 2008; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Lockheed Service Bulletin 382—28-19,
Revision 4, dated September 18, 2008, under
5 U.S.C. 552(a) and 1 CFR part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Lockheed Service Bulletin 382—
28-22, Revision 3, dated March 28, 2008, on
November 3, 2008 (73 FR 56464, September
29, 2008).

(3) For service information identified in
this AD, contact Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company, Airworthiness Office, Dept. 6A0M,
Zone 0252, Column P-58, 86 S. Cobb Drive,
Marietta, Georgia 30063; telephone 770-494—
5444; fax 770-494-5445; e-mail
ams.portal@lmco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html.

(4) You may review copies of the service
information at the FAA, FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington. For information
on the availability of this material at the
FAA, call 425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this

material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 1,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-17399 Filed 7-14—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0217; Directorate
Identifier 2010-NM-165-AD; Amendment
39-16748; AD 2011-15-01]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model DC-9-81 (MD-81),
DC—9-82 (MD-82), DC-9-83 (MD-83),
DC-9-87 (MD-87), and MD-88
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
a detailed inspection to detect distress
and existing repairs to the leading edge
structure of the vertical stabilizer at the
splice at Station Zfs = 52.267; repetitive
inspections for cracking in the front spar
cap forward flanges of the vertical
stabilizer, and either the aft flanges or
side skins; repetitive inspections for
loose and missing fasteners; and related
investigative and corrective actions if
necessary. This AD was prompted by
reports of cracked vertical stabilizer
skin, a severed front spar cap, elongated
fastener holes at the leading edge of the
vertical stabilizer, and a cracked front
spar web and front spar cap bolt holes
in the vertical stabilizer. We are issuing
this AD to detect and correct such
cracking damage, which could result in
the structure being unable to support
limit load, and could lead to the loss of
the vertical stabilizer.

DATES: This AD is effective August 19,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 19, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855

Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206—-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM-120L, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; phone: 562—
627-5233; fax: 562—-627-5210; e-mail:
Roger.Durbin@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
March 14, 2011 (76 FR 13543). That
NPRM proposed to require a detailed
inspection to detect distress and
existing repairs to the leading edge
structure of the vertical stabilizer at the
splice at Station Zfs = 52.267; repetitive
inspections for cracking in the front spar
cap forward flanges of the vertical
stabilizer, and either the aft flanges or
side skins; repetitive inspections for
loose and missing fasteners; and related
investigative and corrective actions if
necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.lockheedmartin.com/ams/tools/TechPubs.html
http://www.lockheedmartin.com/ams/tools/TechPubs.html
http://www.lockheedmartin.com/ams/tools/TechPubs.html
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
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Support for the Proposed AD

Boeing stated that it agrees with the
NPRM.

Request To Change Heading for
Paragraph (h) of the NPRM

American Airlines (American) stated
that the heading of “Repetitive
Inspections for Cracks, and Related
Investigative and Corrective Actions”
prior to paragraph (h) of the NPRM
should not include “repetitive” because
paragraph (h) of the NPRM only address
initial inspections. From these
statements, we infer that American
wants us to remove “‘repetitive” from
the heading preceding paragraph (h) of
the NPRM.

We disagree. The heading applies to
all paragraphs following the heading
until the next header. Paragraph (h)(2)
of this AD requires repetitive

inspections if no crack is detected by
the initial inspection. We have not
changed the AD in this regard.

Request To Match Actions Proposed in
NPRM to Actions in Service
Information

American stated that Boeing Alert
Service Bulletin MD80-55A067, dated
June 24, 2010, in paragraph 4 and 5 of
the Accomplishment Instructions,
recommends repetitive inspections of
the leading edge and spar cap structure,
and that only paragraph (j) of the NPRM
requires repetitive inspections and then
only for the leading edge structure
under some conditions. We infer that
American wants us to change the AD to
match Boeing Alert Service Bulletin
MD80-55A067, dated June 24, 2010.

We disagree with revising the AD. In
addition to paragraph (j), paragraph

ESTIMATED COSTS

(h)(2) of this AD requires repetitive
inspections for cracks of the left and
right vertical stabilizer front spar cap if
no crack is detected by the initial
inspection, which is consistent with the
service information and results in the
AD and service information having
consistent requirements. We have not
changed the AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
668 airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action Labor cost Parts cost Cost per product Cost Ontgl;g' opera-
Inspection for existing repairs, distress .... | 10 work-hours x $85 per hour = $850 .... $0 | $850 ...ooeieiiiiiine $567,800.
Repetitive inspections for cracking and | 7 work-hours x $85 per hour = $595 per $0 | $595 per inspection | $397,460 per in-
loose and missing fasteners. inspection cycle. cycle. spection cycle.

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-15-01 The Boeing Company:
Amendment 39-16748; Docket No.
FAA—-2011-0217; Directorate Identifier
2010-NM-165—-AD.

Effective Date
(a) This AD is effective August 19, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model DC-9-81 (MD-81), DC-9—
82 (MD-82), DC-9-83 (MD-83), DC-9-87
(MD-87), and MD-88 airplanes, certificated
in any category, as identified in Boeing Alert
Service Bulletin MD80-55A067, dated June
24, 2010.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 55: Stabilizers.

Unsafe Condition

(e) This AD was prompted by reports of
cracked vertical stabilizer skin, a severed
front spar cap, elongated fastener holes at the
leading edge of the vertical stabilizer, and a
cracked front spar web and front spar cap
bolt holes in the vertical stabilizer. We are
issuing this AD to detect and correct such
cracking damage, which could result in the
structure being unable to support limit load,
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and could lead to the loss of the vertical
stabilizer.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Inspections

(g) Within 4,500 flight cycles after the
effective date of this AD, do a detailed
inspection for distress in and existing repairs
to the leading edge structure of the vertical
stabilizer at the splice at Station Zfs=52.267,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD80-55A067, dated June 24, 2010.

Repetitive Inspections for Cracks, and
Related Investigative and Corrective Actions

(h) Before further flight after doing the
inspection required by paragraph (g) of this
AD, inspect for cracks of the left and right
vertical stabilizer front spar cap, in
accordance with either Option 1 or Option 2
as specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD80-55A067, dated June 24, 2010. If any
crack is found, before further flight, evaluate
and verify to confirm all crack indications, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD80-55A067, dated June 24, 2010.

(1) If any cracking is confirmed, before
further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (1) of this AD.

(2) If no cracking is confirmed, repeat the
inspection thereafter at intervals not to
exceed the applicable interval specified in
paragraph (h)(2)(i) or (h)(2)(ii) of this AD.

(i) If the most recent inspection was done
using Option 1, the next inspection must be
done within 4,400 flight cycles.

(ii) If the most recent inspection was done
using Option 2, the next inspection must be
done within 3,000 flight cycles.

Leading Edge Repair

(i) If leading edge distress is found during
the detailed inspection required by paragraph
(g) of this AD, before further flight and after
accomplishing the inspection required by
paragraph (h) of this AD, repair the leading
edge, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD80-55A067, dated June
24, 2010.

Inspection for Loose/Missing Fasteners

(j) For airplanes on which no cracking is
confirmed during the initial inspection
required by paragraph (h) of this AD: At the
applicable time specified in paragraph (j)(1)
or (j)(2) of this AD, do a detailed inspection
for indications of loose and missing fasteners,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD80-55A067, dated June 24, 2010. If any
loose or missing fastener is found, before
further flight, repair the leading edge, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD80-55A067, dated June 24, 2010.

(1) If the inspection required by paragraph
(h) was done using Option 1, do the
inspection required by paragraph (j) of this

AD within 4,400 flight cycles after
accomplishing the inspection required by
paragraph (h) of this AD.

(2) If inspection required by paragraph (h)
was done using Option 2, do the inspection
required by paragraph (j) of this AD within
3,000 flight cycles after accomplishing the
inspection required by paragraph (h) of this
AD.

(k) For airplanes on which no cracking is
confirmed during the most recent inspection
required by paragraph (h) of this AD: Repeat
the inspection for loose and missing fasteners
required by paragraph (j) of this AD thereafter
at intervals not to exceed the applicable time
specified in paragraph (k)(1) or (k)(2) of this
AD

(1) If the most recent inspection required
by paragraph (h) was done using Option 1,
the next inspection required by paragraph (j)
of this AD must be done within 4,400 flight
cycles after accomplishing the most recent
inspection required by paragraph (j) of this
AD

(2) If the most recent inspection required
by paragraph (h) was done using Option 2,
the next inspection required by paragraph (j)
of this AD must be done within 3,000 flight
cycles after the most recent inspection
required by paragraph (j) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

Related Information

(m) For more information about this AD,
contact Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM-120L, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137, phone: 562—-627-5233; fax: 562—627—
5210; e-mail: Roger.Durbin@faa.gov.

Material Incorporated by Reference

(n) You must use Boeing Alert Service
Bulletin MD80-55A067, dated June 24, 2010,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of

this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 1,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-17400 Filed 7-14—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1307; Directorate
Identifier 2010-NM—-049-AD; Amendment
39-16671; AD 2011-09-09]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2A12 (CL-601) and
CL-600-2B16 (CL-601-3A, CL-601—
3R, and CL-604 Variants) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During flight-testing of a wing anti-ice
piccolo tube containing a deliberate small
breach, it was determined that the wing
leading edge thermal switches were not
detecting the consequent bleed leak at the
design threshold. As a result, new
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Airworthiness Limitation tasks, consisting of
a functional test of the wing leading edge
thermal switches and an inspection of the
wing anti-ice duct piccolo tubes, have been
introduced in order to limit exposure to
dormant failure of the switches in the event
of piccolo tube failure, which could
potentially compromise the structural
integrity of the wing leading edge and the
effectiveness of the wing anti-ice system.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 19, 2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 19, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at hitp://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on January 5, 2011 (76 FR 477).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

During flight-testing of a wing anti-ice
piccolo tube containing a deliberate small
breach, it was determined that the wing
leading edge thermal switches were not
detecting the consequent bleed leak at the
design threshold. As a result, new
Airworthiness Limitation tasks, consisting of
a functional test of the wing leading edge
thermal switches and an inspection of the
wing anti-ice duct piccolo tubes, have been
introduced in order to limit exposure to
dormant failure of the switches in the event
of piccolo tube failure, which could
potentially compromise the structural
integrity of the wing leading edge and the
effectiveness of the wing anti-ice system.
This directive mandates the revision of the
approved maintenance schedule to include
these new tasks, including phase-in
schedules.

This revision clarifies the applicability of
the directive for CL-600-2A12 aircraft, serial
numbers 3001 through 3066, and for CL—

600—2B16 aircraft, serial numbers 5001
through 5194. The directive is only
applicable to these aircraft if Bombardier
Service Bulletin (SB) 601-0590 [Scheduled
Maintenance Instructions (MSG—-3) Derived—
Qualification] has been incorporated. There
is no change required to the approved
maintenance schedule if SB 601-0590 has
not been incorporated.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
103 products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $8,755, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-09-09 Bombardier, Inc.: Amendment
39-16671. Docket No. FAA-2010-1307;
Directorate Identifier 2010-NM-049-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1), (c)(2), (c)(3),
and (c)(4) of this AD; certificated in any
category.

(1) Bombardier, Inc. Model CL-600—-2A12
(CL-601) airplanes, serial numbers 3001
through 3066 inclusive on which Bombardier
Service Bulletin 601-0590 has been
accomplished.

(2) Bombardier, Inc. CL-600-2B16 (CL—
601-3A and CL-601-3R Variants) airplanes,
serial numbers 5001 through 5194 inclusive
on which Bombardier Service Bulletin 601—
0590 has been accomplished.

(3) Bombardier, Inc. CL-600—-2B16 (CL-604
Variants) airplanes, serial numbers 5301
through 5665 inclusive.

(4) Bombardier, Inc. CL-600—-2B16 (CL-604
Variants) airplanes, serial numbers 5701 and
subsequent.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (j) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Codes 30 and 36: Ice and Rain
Protection and Pneumatic, respectively.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During flight-testing of a wing anti-ice
piccolo tube containing a deliberate small
breach, it was determined that the wing
leading edge thermal switches were not
detecting the consequent bleed leak at the
design threshold. As a result, new
Airworthiness Limitation tasks, consisting of
a functional test of the wing leading edge
thermal switches and an inspection of the
wing anti-ice duct piccolo tubes, have been
introduced in order to limit exposure to
dormant failure of the switches in the event
of piccolo tube failure, which could
potentially compromise the structural
integrity of the wing leading edge and the
effectiveness of the wing anti-ice system.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 30 days after the effective date
of this AD: Revise the Airworthiness
Limitations Section of the Instructions for
Continued Airworthiness by incorporating
the applicable tasks identified in table 1 of
this AD.

TABLE 1—AIRWORTHINESS LIMITATIONS TASKS

For Bombardier, Inc. model—

Incorporate task(s)—

Identified in—

CL-600-2A12 (CL-601) airplanes, serial num-
bers 3001 through 3066 inclusive on which
Bombardier Service Bulletin 601-0590 has
been accomplished.

CL-600-2B16 (CL-601-3A and CL-601-3R
Variants) airplanes, serial numbers 5001
through 5194 inclusive on which Bombardier
Service Bulletin 601-0590 has been accom-
plished.

CL-600-2B16 (CL-604 Variants) airplanes, se-
rial numbers 5301 through 5665 inclusive.

CL-600-2B16 (CL-604 Variants) airplanes, se-
rial numbers 5701 and subsequent.

30-11-00-101, Wing Anti-icing, and 30-11—
00-102, Wing Anti-icing.

30-11-00-101, Wing Anti-icing, and 30-11—
00-102, Wing Anti-icing.

30-11-00-101, Detailed Inspection of the
Wing Anti-lce Duct Piccolo-Tube, and
36-21-00-101, Functional Test of the Lead-
ing Edge Thermal Switches.

30-11-00-101, Detailed Inspection of the
Wing Anti-lce Duct Piccolo-Tube, and
36-21-00-101, Functional Test of the Lead-
ing Edge Thermal Switches.

Bombardier Challenger 601 Time Limits/Main-
tenance Checks, PSP 601-5, Revision 38,
dated June 19, 2009.

Bombardier Challenger 601 Time Limits/Main-
tenance Checks, PSP 601A-5, Revision 34,
dated June 19, 2009.

Bombardier Challenger 604 Time Limits/Main-
tenance Checks, CH 604 TLMC, Revision
13, dated August 12, 2009.

Bombardier Challenger 605 Time Limits/Main-
tenance Checks, CH 605 TLMC, Revision
1, dated August 12, 2009.

(h) For all tasks identified in paragraph (g)
of this AD, the initial compliance times for

those tasks are within the applicable times
specified in table 2 of this AD.

TABLE 2—INITIAL COMPLIANCE TIMES FOR AIRWORTHINESS LIMITATIONS TASKS

Bombardier, Inc. model— Task(s)—

occurs later)—

Initial compliance time (whichever

CL-600-2A12 (CL-601) airplanes,

serial numbers 3001 through
3066 inclusive; and
CL-600-2B16 (CL-601-3A and

CL-601-3R Variants) airplanes,
serial numbers 5001 through
5194 inclusive; on which Bom-
bardier Service Bulletin 601-
0590 has been accomplished.

30-11-00-101, Wing Anti-icing ...

Prior to the accumulation of 4,800
total flight hours; or within 4,800
flight hours after accomplishing
Task 30-11-06-204 in Section
5-20—-15 of the applicable Time
Limits/Maintenance Checks
manual specified in table 1 of
this AD; whichever occurs later.

Within 240 flight hours after the
effective date of this AD.
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TABLE 2—INITIAL COMPLIANCE TIMES FOR AIRWORTHINESS LIMITATIONS TASKS—Continued

Bombardier, Inc. model— Task(s)—

Initial compliance time (whichever
occurs later)—

CL-600-2A12 (CL-601) airplanes,

serial numbers 3001 through
3066 inclusive; and
CL-600-2B16 (CL-601-3A and

CL-601-3R Variants) airplanes,
serial numbers 5001 through
5194 inclusive; on which Bom-
bardier Service Bulletin 601-
0590 has been accomplished.
CL-600-2B16 (CL-604 Variants)

30-11-00-101,

30-11-00-102, Wing Anti-icing ...

Detailed Inspec-

airplanes, serial numbers 5301 tion of the Wing Anti-lce Duct
through 5665 inclusive. Piccolo-Tube, and
36-21-00-101, Functional Test
of the Leading Edge Thermal

Switches.
CL-600-2B16 (CL-604 Variants) | 30-11-00-101, Detailed Inspec-

airplanes, serial numbers 5701
and subsequent.

tion of the Wing Anti-lce Duct
Piccolo-Tube,
36-21-00-101,

and
Functional Test

of the Leading Edge Thermal
Switches.

Prior to the accumulation of 4,800
total flight hours; or within 4,800
flight hours after accomplishing
Task 30-13-00-205 in Section
5-20—15 of the applicable Time
Limits/Maintenance Checks
manual specified in table 1 of
this AD; whichever occurs later.

Prior to the accumulation of 6,400
total flight hours; except for air-
planes having 6,400 total flight
hours or more as of the effec-
tive date of this AD on which
the task has not been accom-
plished: prior to the next sched-
uled 6,400 flight hour task in-
spection or prior to the next
scheduled accomplishment of
Task 57-10-00—208 in the appli-
cable Time Limits/Maintenance
Checks manual specified in
table 1 of this AD, whichever
occurs first.

Prior to the accumulation of 6,400
total flight hours.

Within 240 flight hours after the
effective date of this AD.

Within 320 flight hours after the
effective date of this AD.

Within 320 flight hours after the
effective date of this AD.

(i) After accomplishing the actions
required by paragraph (g) of this AD, no
alternative tasks or task intervals may be
used unless the tasks or task intervals are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,

has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the ACO, send it to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516-228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective

actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State

of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

Related Information

(k) Refer to MCAI Canadian Airworthiness
Directive CF—2009—49R1, dated January 21,
2010, and the service information specified
in Table 1 of this AD, for related information.

Material Incorporated by Reference

(1) You must use the applicable service
information contained in table 3 of this AD
to do the actions required by this AD, unless
the AD specifies otherwise.

TABLE 3—MATERIAL INCORPORATED BY REFERENCE

Document Revision Date
Tasks 30-11-00-101, Wing Anti-icing, and 30-11-00-102, Wing Anti-icing, of the Bombardier Chal- 38 | June 19, 2009.
lenger 601 Time Limits/Maintenance Checks, PSP 601-5.
Tasks 30-11-00-101, Wing Anti-icing, and 30-11-00-102, Wing Anti-icing, of the Bombardier Chal- 34 | June 19, 2009.
lenger 601 Time Limits/Maintenance Checks, PSP 601A-5.
Tasks 30-11-00-101, Detailed Inspection of the Wing Anti-lce Duct Piccolo-Tube, and 36-21-00-101, 13 | August 12, 2009.
Functional Test of the Leading Edge Thermal Switches, of the Bombardier Challenger 604 Time Limits/
Maintenance Checks, CH 604 TLMC.
Tasks 30-11-00—-101, Detailed Inspection of the Wing Anti-lce Duct Piccolo-Tube, and 36-21-00-101, 1 | August 12, 2009.
Functional Test of the Leading Edge Thermal Switches, of the Bombardier Challenger 605 Time Limits/
Maintenance Checks, CH 605 TLMC.
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The title pages of these documents do not
indicate the revision level or issue date of the
documents. Only the Record of Revisions of
these documents contains the revision level
of these documents.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on April 13,
2011.

Ali Bahrami,

Manager, Transport Airplane
Directorate,Aircraft Certification Service.
[FR Doc. 2011-17402 Filed 7-14-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0653; Directorate
Identifier 2010-NM—249-AD; Amendment
39-16745; AD 2011-14-10]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-342 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:
* * * * *

Following a query from an operator,
investigations revealed that some MSN

[manufacturer serial number], for which
Airbus modification 40391 was indicated as
fully embodied inside the Aircraft Inspection
Report (AIR), did not have Modification
Proposal (MP-S10437) which is part of this
modification embodied in production.

As aresult, ALI [Airworthiness Limitation
Item] task 533105—01—-02 has not been
performed on the MSN listed in the
applicability section of this AD, which
constitutes an unsafe condition.

* * * * *

The unsafe condition is fatigue cracking
of the internal structure of the fuselage,
which could adversely affect the
structural integrity of the airplane. This
AD requires actions that are intended to
address the unsafe condition described
in the MCAL

DATES: This AD becomes effective
August 1, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 1, 2011.

We must receive comments on this
AD by August 29, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0173,
dated August 17, 2010 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

Airworthiness Limitation Item (ALI) task
533105-01-02 is applicable to aeroplanes on
which Airbus modification 40391 has not
been embodied in production. The
requirements associated to this task are
applicable to aeroplanes on which
Modification Proposal (MP-S10437) has not
been embodied.

Following a query from an operator,
investigations revealed that some MSN
[manufacturer serial numbers], for which
Airbus modification 40391 was indicated as
fully embodied inside the Aircraft Inspection
Report (AIR), did not have Modification
Proposal (MP-S10437) which is part of this
modification embodied in production.

As aresult, ALI task 533105—01-02 has not
been performed on the MSN listed in the
applicability section of this AD, which
constitutes an unsafe condition.

For the reasons described above, this AD
requires repetitive special detailed
inspections [for fatigue cracking of the
internal structure of the fuselage]
corresponding to ALI task 533105—01-02 and
the accomplishment of the associated
corrective actions.

The unsafe condition is fatigue cracking
of the internal structure of the fuselage,
which could adversely affect the
structural integrity of the airplane. The
special detailed inspection is defined as
an ultrasonic inspection in this AD. The
corrective action is repairing any cracks
in accordance with a method approved
by the FAA or EASA (or its delegated
agent). You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A330-53-3185, including
Appendices 01 and 02, dated May 20,
2010. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
mailto:thd.crj@aero.bombardier.com
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http://www.bombardier.com
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AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2011-0653;
Directorate Identifier 2010-NM—-249—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-14-10 Airbus: Amendment 39-16745.
Docket No. FAA-2011-0653; Directorate
Identifier 2010-NM-249—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
342 airplanes, manufacturer serial numbers

(MSN) 0012 and 0017; certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Reason

(e) The mandatory continued airworthiness
information (MCALI) states:

* * * * *

Following a query from an operator,
investigations revealed that some MSN, for
which Airbus modification 40391 was
indicated as fully embodied inside the
Aircraft Inspection Report (AIR), did not
have Modification Proposal (MP-S10437)
which is part of this modification embodied
in production.

As aresult, ALI [Airworthiness Limitation
Item] task 533105-01—-02 has not been
performed on the MSN listed in the
applicability section of this AD, which
constitutes an unsafe condition.

* * * * *

The unsafe condition is fatigue cracking of
the internal structure of the fuselage, which
could adversely affect the structural integrity
of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within the applicable time specified in
table 1 of this AD, or within 90 days after the
effective date of this AD, whichever occurs
later: Do an ultrasonic inspection for cracks
on the left hand side and right hand side of
fuselage frame 39.1 at the fastener hole area
just above stringer 28, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A330-53-3185,
dated May 20, 2010. If any crack is found
during any inspection required by this AD,
before further flight repair using a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the European Aviation
Safety Agency (EASA) (or its delegated
agent).
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TABLE 1—COMPLIANCE TIMES

MSN— Initial compliance time—
0012 ............ Before the accumulation of 16,200 total flight cycles, or 38,900 total flight hours, whichever occurs first.
0017 ..o Before the accumulation of 16,200 total flight cycles, or within 38,000 total flight hours, whichever occurs first.

(h) If no crack is found during the
inspection required by paragraph (g) of this
AD, repeat the inspection in paragraph (g) of
this AD thereafter at intervals not to exceed
7,400 flight cycles or 22,300 flight hours,
whichever occurs first.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1138; fax (425)
227-1149. Information may be e-mailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

Related Information

(j) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010-0173,
dated August 17, 2010; and Airbus
Mandatory Service Bulletin A330-53-3185,
dated May 20, 2010; for related information.

Material Incorporated by Reference

(k) You must use Airbus Mandatory
Service Bulletin A330-53-3185, excluding
Appendix 01 and including Appendix 02, all
dated May 20, 2010, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 1,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-17403 Filed 7—14-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1158; Directorate
Identifier 2010—-NM-125-AD; Amendment
39-16750; AD 2011-15-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD)
that applies to the products listed above.
That AD currently requires repetitive
inspections to detect damage of the
sleeving and wire bundles of the boost
pumps of the numbers 1 and 4 main fuel
tanks, and of the auxiliary tank jettison
pumps (if installed); replacement of any
damaged sleeving with new sleeving;
and repair or replacement of any
damaged wires with new wires. For
airplanes on which any burned wires
are found, that AD also requires an
inspection to detect damage of the

conduit, and replacement of any
damaged conduit with a serviceable
conduit. This new AD reduces the
initial compliance time and repetitive
inspection interval in the existing AD.
This AD was prompted by fleet
information indicating that the
repetitive inspection interval in the
existing AD is too long because
excessive chafing of the sleeving
continues to occur much earlier than
expected between scheduled
inspections. We are issuing this AD to
detect and correct abrasion of the Teflon
sleeving and wires in the bundles of the
fuel boost pumps for the numbers 1 and
4 main fuel tanks and of the auxiliary
tank jettison pumps (if installed), which
could result in electrical arcing between
the wires and aluminum conduit and
consequent fire or explosion of the fuel
tank.

DATES: This AD is effective August 19,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 19, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1, fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—3356. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6505; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede an airworthiness
directive (AD) 97—-26—07, Amendment
39-10250 (62 FR 65352, December 12,
1997). That AD applies to the specified
products. The NPRM published in the
Federal Register on December 14, 2010
(75 FR 77793). That NPRM proposed to
continue to require repetitive
inspections to detect damage of the
sleeving and wire bundles of the boost
pumps of the numbers 1 and 4 main fuel
tanks, and of the auxiliary tank jettison
pumps (if installed); replacement of any
damaged sleeving with new sleeving;
and repair or replacement of any
damaged wires with new wires. For
airplanes on which any burned wires
are found, that NPRM also proposed to
continue to require an inspection to
detect damage of the conduit, and
replacement of any damaged conduit
with a serviceable conduit. That NPRM
proposed to reduce the initial
compliance time and repetitive
inspection interval in the existing AD.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Change Heading for
Restated Requirements

United Airlines (UA) asked that we
change the heading titled “Restatement
of Requirements of AD 96—-26-06,
Amendment 39-9870,” which precedes
paragraph (g) of the NPRM, to
“Restatement of Requirements of AD
97-26—07, Amendment 39-10250. UA
pointed out that AD 97-26—07
superseded AD 96—26—06.

We agree with UA for the reason
provided. Although certain
requirements in AD 96-26-06 are
carried over in AD 97-26-07—and in
this AD—those requirements are
identified by the AD number within the
applicable paragraphs. We have
changed the heading preceding
paragraph (g) of this AD accordingly.

Request To Add Approved Alternate
Method of Compliance

UA asked that Boeing Alert Service
Bulletin 747-28A2204, Revision 2,
dated September 1, 2005, be included in
paragraphs (g), (i), (j), and (k) of the
NPRM. UA stated that Boeing Alert
Service Bulletin 747—-28A2204, Revision
2, dated September 1, 2005, was
approved as an alternative method of
compliance (AMOC) to the requirements
of paragraph (a) of AD 97-26-07.

We partially agree with UA. We agree
that Revision 2, dated September 1,
2005, of Boeing Alert Service Bulletin
747—-28A2204, was reviewed by the
FAA, and approved as an AMOC to the
requirements of paragraph (a) of AD 97—
26—07. We do not agree that Boeing
Alert Service Bulletin 747—-28A2204,
Revision 2, dated September 1, 2005,
should be added to the requested
paragraphs because those paragraphs are
part of the restatement of the
requirements of AD 97-26—07. However,
we have added a new paragraph (p) to
this AD (and reidentified subsequent
paragraphs) to give operators credit for
using Boeing Alert Service Bulletin
747-28A2204, Revision 2, dated
September 1, 2005, to accomplish the
specified actions.

Request To Include Terminating Action

UA asked that terminating action be
included in the NPRM. UA stated that
it believes Boeing is developing a
solution that would terminate the
inspections required by the NPRM.

We acknowledge the comment from
UA. However, Boeing has not submitted
a revised service bulletin with
terminating action for the repetitive
inspections. We are aware that Boeing is
developing a solution to the wire
chafing issue, but until a modification is
approved and available we are unable to
reference it in the AD. However, under
the provisions of paragraph (q) of this
AD, we will consider requests for
accomplishing a terminating
modification if data are submitted to
substantiate that it would provide an
acceptable level of safety. We have
made no change to the AD in this
regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We have determined that these changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 215
airplanes of U.S. registry. The new
requirements of this AD add no
additional economic burden. The
current costs for this AD are repeated
below for the convenience of affected
operators.

The actions that are required by AD
97-26—-07 and retained in this AD take
about 4 work-hours per airplane, at an
average labor rate of $85 per work-hour.
Based on these figures, the estimated
cost of the currently required actions is
$73,100, or $340 per airplane, per
inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
97-26—-07, Amendment 39-10250 (62
FR 65352, December 12, 1997), and
adding the following new AD:

2011-15-03 The Boeing Company:
Amendment 39-16750; Docket No.
FAA—-2010-1158; Directorate Identifier
2010-NM-125-AD.

Effective Date
(a) This AD is effective August 19, 2011.

Affected ADs

(b) This AD supersedes AD 97—-26—07,
Amendment 39-10250.

Applicability

(c) This AD applies to all The Boeing
Company Model 747-100, —100B, —100B
SUD, -200B, —200C, —200F, —-300, —400,
—400D, —400F, 747SR, and 747SP series
airplanes, certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD was prompted by fleet
information indicating that the repetitive
inspection interval in the existing AD is too
long because excessive chafing of the
sleeving continues to occur much earlier than
expected between scheduled inspections.
The Federal Aviation Administration is
issuing this AD to detect and correct abrasion
of the Teflon sleeving and wires in the
bundles of the fuel boost pumps for the
numbers 1 and 4 main fuel tanks and of the
auxiliary tank jettison pumps (if installed),
which could result in electrical arcing
between the wires and aluminum conduit
and consequent fire or explosion of the fuel
tank.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 97-26-
07, Amendment 39-10250

Inspections/Repair or Replace if Necessary

(g) Perform an initial inspection to detect
damage of the sleeving and wire bundles of
the forward and aft boost pumps of the
numbers 1 and 4 main fuel tanks, and of the
wire bundles of the auxiliary tank jettison
pumps (if installed), in accordance with
Boeing Alert Service Bulletin 747-28A2204,
dated December 19, 1996; Boeing Service
Bulletin 747-28A2204, Revision 1, dated
October 30, 1997; or Boeing Alert Service
Bulletin 747-28A2204, Revision 3, dated
March 11, 2010; at the time specified in
paragraph (g)(1) or (g)(2) of this AD, as
applicable. After the effective date of this AD,
only Revision 3 of Boeing Alert Service
Bulletin 747-28A2204 may be used.

(1) For airplanes having line numbers 001
through 432 inclusive: Inspect within 120
days after January 21, 1997 (the effective date
of AD 96—-26—-06, amendment 39-9870, which
was superseded by AD 97-26-07).

(2) For airplanes having line numbers 433
and subsequent: Inspect at the later of the
times specified in paragraphs (g)(2)(i) or
(g)(2)(ii) of this AD.

(i) Prior to the accumulation of 20,000
flight cycles or 60,000 flight hours,
whichever occurs first; or

(ii) Within 120 days after December 29,
1997 (the effective date of AD 97—-26—07).

(h) Repeat the inspection required by
paragraph (g) of this AD at intervals not to
exceed 20,000 flight cycles or 60,000 flight
hours since the last inspection, whichever
occurs first, until the first inspection required
by paragraph (n) of this AD has been
accomplished.

(i) If any damaged sleeving is found, prior
to further flight, replace the sleeving with
new sleeving, in accordance with Boeing
Alert Service Bulletin 747-28A2204, dated
December 19, 1996; Boeing Service Bulletin
747-28A2204, Revision 1, dated October 30,
1997; or Boeing Alert Service Bulletin 747—
28A2204, Revision 3, dated March 11, 2010.
After the effective date of this AD, only
Revision 3 of Boeing Alert Service Bulletin
747-28A2204 may be used.

(j) If any damaged wire is found, prior to
further flight, repair or replace the wire with
a new wire, in accordance with Boeing Alert
Service Bulletin 747-28A2204, dated
December 19, 1996, Boeing Service Bulletin
747—-28A2204, Revision 1, dated October 30,
1997; or Boeing Alert Service Bulletin 747—
28A2204, Revision 3, dated March 11, 2010.
After the effective date of this AD, only
Revision 3 of Boeing Alert Service Bulletin
747-28A2204 may be used.

(k) If any burned wire is found, prior to
further flight, perform an inspection to detect
damage of the conduit, in accordance with
Boeing Alert Service Bulletin 747-28A2204,
dated December 19, 1996; Boeing Service
Bulletin 747-28A2204, Revision 1, dated
October 30, 1997; or Boeing Alert Service
Bulletin 747-28A2204, Revision 3, dated
March 11, 2010. If any damage is found, prior
to further flight, replace the conduit with a
serviceable conduit, in accordance with
Boeing Alert Service Bulletin 747-28A2204,
dated December 19, 1996; Boeing Service

Bulletin 747—28A2204, Revision 1, dated
October 30, 1997; or Boeing Alert Service
Bulletin 747-28A2204, Revision 3, dated
March 11, 2010. After the effective date of
this AD, only Revision 3 of Boeing Alert
Service Bulletin 747-28A2204 may be used.

(1) For airplanes having line numbers 433
and subsequent: Within 14 days after
accomplishing the initial inspection required
by paragraph (g) of this AD, submit a report
of any damaged sleeving (i.e., holes, breaks,
cuts, splits), damaged wire (i.e., worn or
cracked insulation, exposed conductor,
indication of arcing/burning), or damaged
conduit to the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, WA 98057-3356; fax (425) 227—
1181. The report shall include the
information specified in paragraphs (1)(1),
(D(2), M(3), 1)(4), and (1)(5) of this AD.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(1) The airplane serial number.

(2) The total hours’ time-in-service
accumulated on the airplane.

(3) The total number of flight cycles
accumulated on the airplane.

(4) A description of any damage found.

(5) The location of where the damaged part
was installed.

(m) For airplanes having line numbers 433
and subsequent: Within 14 days after
accomplishing the initial inspection required
by paragraph (g) of this AD, submit any
damaged part to the Manager, Seattle ACO.
The damaged part shall be tagged to include
the information specified in paragraphs (1)(1),
(D(2), M(3), 1)(4), and (1)(5) of this AD.
Additionally, operators shall align the inner
sleeving, outer sleeving, and wire as installed
in the airplane, and secure the sleeving and
wiring in place by taping or other means
when submitting the damaged part to the
Manager, Seattle ACO. Information collection
requirements contained in this regulation
have been approved by the OMB under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

New Reduced Inspection Intervals

Repetitive Inspections

(n) Do the next inspection required by
paragraph (h) of this AD at the time specified
in paragraph (n)(1) or (n)(2) of this AD, as
applicable, in accordance with Boeing Alert
Service Bulletin 747-28A2204, Revision 3,
dated March 11, 2010. Repeat the inspection
thereafter at intervals not to exceed 15,000
flight hours. Accomplishing the initial
inspection in this paragraph ends the
repetitive inspection requirements of
paragraph (h) of this AD.

(1) For airplanes on which the inspection
required by paragraph (g) of this AD has been
done as of the effective date of this AD: Do
the inspection at the earlier of the times
specified in paragraph (n)(1)(i) and (n)(1)(ii)
of this AD.

(i) Within 15,000 flight hours after the most
recent inspection, or within 6,000 flight
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hours after the effective date of this AD,
whichever occurs later.

(ii) Within 20,000 flight cycles or 60,000
flight hours after the most recent inspection
required by paragraph (g) or (h) of this AD,
whichever occurs first.

(2) For airplanes on which the inspection
required by paragraph (g) of this AD has not
been done as of the effective date of this AD:
Do the inspection before the accumulation of
15,000 total flight hours, or within 6,000
flight hours after the effective date of this AD,
whichever occurs later.

Paperwork Reduction Act Burden Statement

(o) A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave., SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(p) Actions done before the effective date
of this AD in accordance with Boeing Alert
Service Bulletin 747—28A2204, Revision 2,
dated September 1, 2005, are acceptable for
compliance with the corresponding
requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to ATTN:
Tung Tran, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6505; fax (425) 917-6590.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(3) AMOCs approved previously in
accordance with AD 97-26—-07, Amendment
39-10250, are approved as alternative
methods of compliance with the
corresponding requirements of this AD.
Compliance time extensions approved
previously in accordance with AD 97-26-07,

are not approved as alternative methods of
compliance for the compliance times
required by paragraph (n) of this AD.

Material Incorporated by Reference

(r) You must use Boeing Alert Service
Bulletin 747-28A2204, Revision 3, dated
March 11, 2010, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Alert Service Bulletin 747-28A2204,
Revision 3, dated March 11, 2010, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—-766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741-
6030, or go to http://www.archives.gov/
federal_register/code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 1,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-17404 Filed 7-14-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0695; Directorate
Identifier 2011-SW-001-AD; Amendment
39-16740; AD 2011-14-05]

RIN 2120-AA64

Airworthiness Directives; MD
Helicopters, Inc. Model MD900
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for MD Helicopters, Inc. (MDHI) Model
MD900 helicopters. That AD currently
requires visually inspecting the main
rotor lower hub assembly (lower hub)
for a crack, and if you find a crack,

before further flight, replacing the
unairworthy lower hub with an
airworthy lower hub. Additionally,
within 10 days of finding a cracked
lower hub, the existing AD requires
reporting the finding to the Los Angeles
Aircraft Certification Office (LAACO).
That AD was prompted by two reports
of cracks detected in the hub in the area
near the flex beam bolt hole locations
during maintenance on two MDHI
Model MD900 helicopters. Since we
issued that AD, we determined that one
manufacturer had incorrectly inserted
flanged bushings into the lower hub
bore that resulted in local corrosion,
leading to fatigue cracking. Examination
of lower hubs from the other
manufacturer shows correct bushing
installation. Therefore, this amendment
limits the applicability to the affected
lower hubs; retains the visual inspection
but at a different compliance time; adds
an eddy current inspection; retains the
requirement to replace a cracked lower
hub with an airworthy lower hub before
further flight; and removes the
requirement to report to the LAACO.
The actions specified by this AD are
intended to detect a crack in the lower
hub and prevent failure of the lower hub
and subsequent loss of control of the
helicopter.

DATES: This AD is effective August 1,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 1, 2011.

We must receive any comments on
this AD by September 13, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact MD Helicopters Inc.,
Attn: Customer Support Division, 4555
E. McDowell Rd., Mail Stop M615,
Mesa, AZ 85215-9734, telephone 1—
800-388-3378, fax 480-346-6813, or at
http://www.mdhelicopters.com.
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Eric
Schrieber, Aviation Safety Engineer,
FAA, Los Angeles Aircraft Certification
Office, Airframe Branch, 3960
Paramount Blvd., Lakewood, California
90712-4137, telephone (562) 627—5348,
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Discussion

On August 19, 2010, we issued
Emergency AD (EAD) 2010-18-51. That
EAD was prompted by two reports of
cracks detected in the lower hub near
the flex beam bolt hole location during
maintenance. That EAD required,
within 4 hours time-in-service (TIS),
visually inspecting the lower hub for a
crack and, if you find a crack, before
further flight, replacing the lower hub
with an airworthy lower hub and,
within 10 days, reporting a cracked
lower hub to the LAACO. We
superseded EAD 2010-18-51 with EAD
2010-18-52, issued August 23, 2010,
upon discovering a typographical error
in the “Applicability” section of the
EAD in the lower hub part number
(P/N). EAD 2010-18-52 contained the
same requirements as EAD 2010-18-51
but corrected the P/N for the lower hub.

Actions Since That AD Was Issued

Since we issued the AD, 5 additional
lower hubs were found cracked. We
determined that one manufacturer of
lower hubs with serial numbers (S/Ns)
beginning with 5009 (e.g., 5009-XXXX)
had incorrectly inserted flanged
bushings into the lower hub bore. This
condition resulted in local corrosion
leading to fatigue cracking. Examination
of lower hubs from the other
manufacturer shows correct bushing
installation.

Relevant Service Information

We reviewed MDHI Service Bulletin
SB900-117, dated January 14, 2011
(SB). The SB specifies an initial 100-
hour and recurring 300-hour visual and
eddy current inspections of the lower
hub for a crack and, if there is a crack,
replacing the lower hub with an
airworthy lower hub. The inspections
would be done at the stated intervals or
at the next annual inspection,
whichever occurs first. The SB also
specifies replacing an affected lower
hub within 3 years after the date of the
SB.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other helicopters of this
same type design.

AD Requirements

This AD requires a visual inspection,
and if necessary, an eddy current
inspection of the lower hub for a crack.
If there is a crack, the AD requires
replacing the lower hub with an
airworthy lower hub. This AD requires
accomplishing these actions by
following specified portions of the
service information described
previously, except as discussed under
“Differences Between the AD and the
Service Information.”

Change to Existing AD

This superseding AD changes the
compliance time for the visual
inspection and adds an eddy current
inspection of the lower hub for a crack.
This AD also removes the reporting
requirement to the LAACO and the
requirement for an OMB control
number. This AD also reduces the
applicability to only those helicopters
with certain serial-numbered lower
hubs installed.

Differences Between the AD and the
Service Information

This AD does not require contacting
the manufacturer or returning the lower
hub assembly with a certain report. This
AD also does not require the 300-hour
inspection or replacing the lower hub
within 3 years from the date of the SB
because these actions do not fit our

ESTIMATED COSTS

criteria for a Final rule, request for
comments.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because the previously described
unsafe condition can adversely affect
the structural integrity and
controllability of the helicopter. The
inspection is required within 100 hours
TIS or during the annual inspection,
whichever occurs first, unless done
within the last 200 hours TIS. Since the
affected helicopters could reach 100
hours TIS within 1 month, we find that
notice and opportunity for prior public
comment are impracticable and that
good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2011-0695 and directorate
identifier 2011-SW-001-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 12
helicopters of U.S. registry. We estimate
the following costs to comply with this
AD:

Action

Labor cost

Parts cost

Cost per

product Cost on U.S. operators

1 work hour to visually inspect
the hub.

$85.

1 work-hour x $85 per hour =

$85 | $1,020.
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ESTIMATED CosTS—Continued

: Cost per
Action Labor cost Parts cost product Cost on U.S. operators
1 work hour to eddy current in- | 1 work-hour x $85 per hour = | N/A .o, $85 | $1,020.
spect the lower hub [new ac- $85.
tion].
Required parts and labor to re- | 11 work hours x 85 per hour = | $12,480 per hub ................. $13,415 | $160,980.
place a lower hub. $935.
Total wevvveeeeeeeeee e $1,105 oo $12,480 .o $13,585 | $163,020 assuming the lower
hubs are replaced for the
entire fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2010-18-52, Amendment 39-16515 (75
FR 69862, November 16, 2010) and
adding the following new AD:

2011-14-05 MD HELICOPTERS, INC.:
Amendment 39-16740; Docket No.
FAA-2011-0695; Directorate Identifier
2011-SW-001-AD.

Effective Date
(a) This AD is effective August 1, 2011.

Affected ADs

(b) This AD supersedes AD 2010-18-52,
Amendment 39-16515, Docket No. FAA—
2010-1126; Directorate Identifier 2010-SW—
078—-AD.

Applicability

(c) Model MD900 helicopters with main
rotor lower hub assembly (lower hub), part
number (P/N) 900R2101008-107, serial

numbers (S/Ns) that begin with 5009,
certificated in any category.

Unsafe Condition

(d) This amendment is prompted by the
determination that a certain manufacturer
had incorrectly inserted the flanged bushings
into the lower hub bore. The actions
specified by this AD are intended to detect
a crack in the lower hub and prevent failure
of the hub and subsequent loss of control of
the helicopter.

Compliance

(e) Within 100 hours time-in-service (TIS)
or during the next annual inspection,
whichever occurs first, unless done within
the last 200 hours TIS:

(1) Visually inspect the sides and bottom
of the area between the arms for the centering
bearing and the areas adjacent to the
bushings of the lower hub assembly for a
crack. If there is a crack, before further flight,
replace the lower hub with an airworthy
lower hub.

(2) If the lower hub is not replaced as a
result of the visual inspection required by
paragraph (e)(1) of this AD, eddy current
inspect the lower hub for a crack by
following the Accomplishment Instructions,
paragraphs 2.A(2) through 2.A.(10)., of MD
Helicopters Inc. Service Bulletin SB900-117,
dated January 14, 2011 (SB). If there is a
crack, before further flight, replace the lower
hub with an airworthy hub.

(f) The eddy current inspection required by
paragraph (e)(2) of this AD must be done by
a Level II technician with ASNT-TC-1A,
CEN EN 4179, MIL-STD—-410, NAS410, or
equivalent certification in eddy current
inspections. The technician must have done
an eddy current inspection in the last 12
months.

Alternative Methods of Compliance
(AMOCs)

(g)(1) The Manager, Los Angeles Aircraft
Certification Office (LAACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested, using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the LAACO, send it to the
attention of the person identified in the
Additional Information section of this AD.

(2) Before using any approved AMOC, we
request that you notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

Additional Information

(h) For more information about this AD,
contact Eric Schrieber, Aviation Safety
Engineer, FAA, Los Angeles Aircraft
Certification Office, Airframe Branch, 3960
Paramount Blvd., Lakewood, California
90712-4137, telephone (562) 6275348, fax
(562) 627-5210.

Material Incorporated by Reference

(i)(1) Inspect the main rotor lower hub
assembly for a crack by following the
specified portions of MD Helicopter, Inc.
Service Bulletin SB 900-117, dated January
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14, 2011. The Director of the Federal Register
approved the incorporation by reference of
the service information, under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact MD Helicopters Inc., Attn:
Customer Support Division, 4555 E.
McDowell Rd., Mail Stop M615, Mesa, AZ
85215-9734, telephone 1-800—388-3378, fax
480-346-6813, or at http://
www.mdhelicopters.com.

(3) Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas, or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr _locations.html.

Subject

(j) The Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code is 6220: Main Rotor Head.

Issued in Fort Worth, Texas, on June 21,
2011.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2011-17421 Filed 7-14-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0307; Directorate
Identifier 2010-NM-111-AD; Amendment
39-16747; AD 2011-14-12]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Model SAAB 2000
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A report has been received of an incident
where one of the two bolts attaching the
actuator mounting bracket to the MLG [main
landing gear] Shock Strut was found loose,
leading to failure of the other attachment
bolt, subsequently resulting in failure of the
bracket.

This condition, if not detected and
corrected, could prevent the MLG to extend
to the full down-and-locked position,
possibly resulting in MLG collapse upon
landing or during roll-out, with consequent
damage to the aeroplane and injury to the
occupants.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
August 19, 2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 1, 2011.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on April 8, 2011 (76 FR 19719).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

A report has been received of an incident
where one of the two bolts attaching the
actuator mounting bracket to the MLG Shock
Strut was found loose, leading to failure of
the other attachment bolt, subsequently
resulting in failure of the bracket.

This condition, if not detected and
corrected, could prevent the MLG to extend
to the full down-and-locked position,
possibly resulting in MLG collapse upon
landing or during roll-out, with consequent
damage to the aeroplane and injury to the
occupants.

To correct this potentially unsafe
condition, SAAB has published Service
Bulletin (SB) 2000-32—-073, describing a
[detailed] inspection of the attachment bolts
[and nuts] to detect any loose bolts [and
nuts], follow-up corrective action(s),
depending on findings, and the installation
of the correct number of washers.

For the reasons described above, this EASA
AD requires the accomplishment of the
actions described in SAAB SB 2000-32-073.

Required actions, if any loose parts are
found, include replacing the bolt with a

new bolt, and then doing a detailed
inspection of the bolts for uniform or
fretting corrosion; a detailed inspection
of the actuator mounting bracket and
shock struts for damage, cracks, and
signs of corrosion; and doing corrective
actions if necessary. Corrective actions
include removing corrosion, replacing
affected bolts with new bolts, tightening
loose nuts, repairing, and installing the
correct number of washers. You may
obtain further information by examining
the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 8 products of U.S. registry. We
also estimate that it will take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $1,039
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$8,992, or $1,124 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 10 work-hours and require parts
costing $1,039, for a cost of $1,889 per
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product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a ’significant regulatory
action” under Executive Order 12866;

2. Is not a "’significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-14-12 Saab AB, Saab Aerosystems:
Amendment 39-16747. Docket No.
FAA—-2011-0307; Directorate Identifier
2010-NM-111-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective August 19, 2011.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Saab AB, Saab

Aerosystems Model SAAB 2000 airplanes,
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

A report has been received of an incident
where one of the two bolts attaching the
actuator mounting bracket to the MLG [main
landing gear] Shock Strut was found loose,
leading to failure of the other attachment
bolt, subsequently resulting in failure of the
bracket.

This condition, if not detected and
corrected, could prevent the MLG to extend
to the full down-and-locked position,
possibly resulting in MLG collapse upon
landing or during roll-out, with consequent
damage to the aeroplane and injury to the
occupants.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) Within 12 months after the effective
date of this AD, do a detailed inspection for
any loose top bolt and nut of the shock strut
actuator mounting bracket of both the left-
hand and right-hand main landing gear

(MLG), in accordance with paragraph 2.B. of
the Accomplishment Instructions of Saab
Service Bulletin 2000-32-073, Revision 01,
dated October 20, 2009.

Corrective Actions

(h) If any loose bolt or nut is found during
the inspection required by paragraph (g) of
this AD, before further flight, replace the bolt
with a new bolt and accomplish paragraphs
(h)(1) and (h)(2) of this AD, in accordance
with paragraph 2.C. of the Accomplishment
Instructions of Saab Service Bulletin 2000—
32-073, Revision 01, dated October 20, 2009.

(1) Do a detailed inspection of the bottom
bolts for uniform or fretting corrosion. If any
corrosion is found, before further flight,
accomplish all applicable corrective actions,
in accordance with the Accomplishment
Instructions of Saab Service Bulletin 2000—
32—-073, Revision 01, dated October 20, 2009.

(2) Do a detailed inspection for damage,
cracks, and other signs of deterioration of the
actuator mounting bracket and shock strut. If
signs of damage, cracks, or other signs of
deterioration are found on the actuator
mounting bracket or the shock strut, before
further flight, repair in accordance with a
method approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, or the European
Aviation Safety Agency (EASA) (or its
delegated agent).

(i) Within 12 months after the effective
date of this AD, unless already accomplished
in accordance with paragraph (h) of this AD,
install the correct number of washers for both
the top and bottom bolts of the shock strut
actuator mounting bracket of both MLG, in
accordance with paragraph 2.C. of the
Accomplishment Instructions of Saab Service
Bulletin 2000-32-073, Revision 01, dated
October 20, 2009.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(j) Actions accomplished before the
effective date of this AD in accordance with
Saab Service Bulletin 2000-32—-073, dated
June 26, 2009, are considered acceptable for
compliance with the corresponding actions
specified in this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:
No differences.

Other FAA AD Provisions

(k) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Shahram Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
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3356; telephone (425) 227-1112; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

Related Information

(1) Refer to MCAI EASA Airworthiness
Directive 2010-0069, dated April 14, 2010;
and Saab Service Bulletin 2000-32—-073,
Revision 01, dated October 20, 2009; for
related information.

Material Incorporated by Reference

(m) You must use Saab Service Bulletin
2000-32—-073, Revision 01, dated October 20,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Saab AB, Saab Aerosystems,
SE-581 88, Linkoping, Sweden; telephone
+46 13 18 5591; fax +46 13 18 4874; e-mail
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 1,
2011.
Jeffrey E. Duven,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2011-17576 Filed 7-14-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2011-0436; Directorate
Identifier 2011-CE-009-AD; Amendment
39-16752; AD 2011-15-05]

RIN 2120-AA64
Airworthiness Directives; Hawker

Beechcraft Corporation Models B300
and B300C (C-12W) Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Hawker Beechcraft Corporation Models
B300 and B300C (C—12W) airplanes.
This AD was prompted by an error
found in the take-off speeds and field
lengths published in the FAA-approved
airplane flight manual. This AD requires
a correction to the published data in the
airplane flight manual and the pilot’s
operating handbook to ensure it
corresponds with the published data in
the pilot’s checklist. This condition, if
not corrected, could result in a pilot
taking off from shorter runways than
required by the airplane if the airplane
loses an engine after takeoff decision
speed (V). This could result in the
airplane running out of runway before
take-off can be accomplished. We are
issuing this AD to correct the unsafe
condition on these products.

DATES: This AD is effective August 19,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 19, 2011.

ADDRESSES: For service information
identified in this AD, contact Hawker
Beechcraft Corporation, 9709 East
Central, Wichita, Kansas 67201;
telephone: (316) 676—5034; fax: (316)
676—6614; Internet: https://
www.hawkerbeechcraft.com/
service support/pubs/. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The AD

docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Jason Brys, Flight Test Engineer, FAA,
Wichita Aircraft Certification Office,
1801 S. Airport Road, Room 100,
Wichita, Kansas 67209; telephone: (316)
946—4100; fax: (316) 946—4107.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on April 29, 2011 (76 FR
23921). That NPRM proposed to require
inserting an update to the performance
charts in the FAA-approved Airplane
Flight Manual and the Pilot’s Operating
Handbook, part number (P/N) 130—
590031-245. The required runway
distances published in the current
manual could be up to 320 feet shorter
than what is necessary. Hawker
Beechcraft Corporation determined data
in the pilot’s checklist (P/N 130-
590031-273) was correct. This
condition, if not corrected, could result
in taking off from shorter runways than
required by the airplane if the airplane
loses an engine after takeoff decision
speed (V4). This could result in the
airplane running out of runway before
take-off can be accomplished.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this proposed AD
affects 46 airplanes of U.S. registry.
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We estimate the following costs to
comply with this proposed AD:

ESTIMATED COSTS

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
AFM page replacement .................. 0.5 work-hour x $85 per hour = Not applicable .........ccccocevvreenne $42.50 $1,955
$42.50.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-15-05 Hawker Beechcraft
Corporation Models B300 and B300C
(C-12W) Airplanes: Amendment 39—
16752; Docket No. FAA—-2011-0436;
Directorate Identifier 2011-CE-009—-AD.

(a) Effective Date
This AD is effective August 19, 2011.

(b) Affected ADs
None.

(c) Applicability

(1) This AD applies to Hawker Beechcraft
Corporation Models B300 and B300C (C—
12W) airplanes, all serial numbers, that:

(2) Are certificated in any category; and

(3) Are modified per Hawker Beechcraft
Drawing 130M000030 or Kit Drawing 130—
4014 that incorporate Pilot’s Operating
Handbook and FAA Approved Flight
Manual, part number (P/N) 130-590031—-245.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 91, Charts.

(e) Unsafe Condition

This AD was prompted by an error that
was discovered in the take-off speeds and
field lengths published in the FAA-approved
flight manual. This AD is issued to correct
the published data in the airplane flight
manual and the pilot’s operating handbook
and ensure it corresponds with the published
data in the pilot’s checklist. This condition,
if not corrected, could result in taking off
from shorter runways than required by the
airplane if the airplane loses an engine after
takeoff decision speed (V,). This could result
in the airplane running out of runway before
take-off can be accomplished.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Action

Within 14 days after the effective date of
this AD, insert Hawker Beechcraft
Corporation Log of Temporary Changes,
dated February 2011; and Hawker Beechcraft
Corporation Temporary Change to the Pilot’s
Operating Handbook and FAA Approved
Airplane Flight Manual, Part Number (P/N)
130-590031-245TC5, dated February 2011;
into the airplane’s Pilot’s Operating
Handbook and FAA Approved Flight
Manual, P/N 130-590031-245. The actions
required by this paragraph may be performed
by the owner/operator (pilot) holding at least
a private pilot certificate and must be entered
into the aircraft records showing compliance
with this AD in accordance with 14 CFR 43.9
(a)(1)—(4) and 14 CFR 91.417(a)(2)(v). The
record must be maintained as required by 14
CFR 91.417, 121.380, or 135.439.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

For more information about this AD,
contact Jason Brys, Flight Test Engineer,
FAA, Wichita ACO, 1801 S. Airport Road,
Room 100, Wichita, Kansas 67209; telephone:
(316) 946—4100; fax: (316) 946—4107.

(j) Material Incorporated by Reference

You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information on the date
specified:

(1) Hawker Beechcraft Corporation Log of
Temporary Changes, dated February 2011,
approved for IBR August 19, 2011.
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(2) Hawker Beechcraft Corporation
Temporary Change to the Pilot’s Operating
Handbook and FAA Approved Airplane
Flight Manual, P/N 130-590031-245TC5,
dated February 2011, approved for IBR
August 19, 2011.

(3) For service information identified in
this AD, contact Hawker Beechcraft
Corporation, 9709 East Central, Wichita,
Kansas 67201; telephone: (316) 676-5034;
fax: (316) 676—6614; Internet: https://
www.hawkerbeechcraft.com/service_support/
pubs/.

(4) You may review copies of the service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on July 7,
2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-17567 Filed 7-14—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0139; Directorate
Identifier 2010-CE-057-AD; Amendment
39-16743; AD 2011-14-08]

RIN 2120-AA64

Airworthiness Directives; B/E
Aerospace, Continuous Flow
Passenger Oxygen Mask Assembly,
Part Numbers 174006—( ), 174080—( ),
174085—( ), 174095—( ), 174097—( ),
and 174098—( )

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above, except for those
that are currently affected by similar
action through any of five ADs
applicable to Boeing products. This AD
requires an inspection/records check to
determine the manufacturer and part
number of the oxygen mask assemblies
installed, an inspection to determine the
manufacturing date and modification
status if certain oxygen mask assemblies
are installed, and corrective action for

certain oxygen mask assemblies. This
AD was prompted by a report that
several oxygen mask assemblies with
broken in-line flow indicators were
found following a mask deployment. We
are issuing this AD to prevent the in-
line flow indicators of the oxygen mask
assembly from fracturing and
separating, which could inhibit oxygen
flow to the masks. This condition could
consequently result in occupants
developing hypoxia following a
depressurization event.

DATES: This AD is effective August 19,
2011.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of August 19, 2011.

ADDRESSES: For service information
identified in this AD, contact B/E
Aerospace, 10800 Pflumm Road,
Lenexa, Kansas 66215; telephone: (913)
338-9800; fax: (913) 469-8419; Internet:
http://www.beaerospace.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
David Fairback, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Room 100,
Wichita, Kansas 67209; telephone: (316)
946—4154; fax: (316) 946—4107; e-mail:
david.fairback@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
February 23, 2011 (76 FR 9984). That
NPRM proposed to require an
inspection/records check to determine

the manufacturer and part number of
the oxygen mask assemblies installed,
an inspection to determine the
manufacturing date and modification
status if certain oxygen mask assemblies
are installed, and corrective action for
certain oxygen mask assemblies.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment. B/E
Aerospace supports the NPRM.

Request To Address Past Production
Cut Over Point Airplanes

The Boeing Company (Boeing) stated
that a statement should be included in
the final rule AD action to address
installation of the affected oxygen mask
assemblies on Boeing airplanes that are
not included in existing Boeing service
bulletins because these airplanes are
past production cut over point.

Boeing stated that, due to long-time
lag between production cut over change
and the release of the AD, there is a high
likelihood that on Boeing airplanes past
production cut over point, but prior to
release of this AD due to lack of
awareness of the pending AD release,
operators could have installed one of
the affected oxygen mask assemblies
during routine maintenance. The
Applicability section of the proposed
AD could mislead operators to not take
corrective actions on Boeing airplanes
even if they had unknowingly installed
affected oxygen mask assemblies on
airplanes past production cut over prior
to release of the AD. This could also
apply to installation of affected oxygen
mask assemblies on Boeing airplanes
through supplemental type certificate
(STC) or through field approval.

We agree with the commenter.
However, the unsafe condition on
Boeing airplanes will be addressed
separately from this AD. If additional
action is necessary to address Boeing’s
concerns, additional rulemaking may be
taken specific to Boeing airplanes.

We have not changed the final rule
AD action based on this comment.

Request for Applicability Clarification

Boeing stated that there is confusion
between the statements in the
Differences Between the Proposed AD
and the Service Information section and
the Applicability section in the
proposed AD. The statements are
contradictory and could mislead
operators. In the proposed AD, it is
stated in the Differences Between the
Proposed AD and the Service
Information section that oxygen mask


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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assemblies affected by AD 2007-26—06,
AD 2008-08-08, AD 2008-12—-05, AD
2008-13-21, or AD 2010-14-06 are not
affected by this proposed AD. In the
Applicability section of the proposed
AD, it is stated that the AD applies to
B/E Aerospace, Continuous Flow
Passenger Oxygen Mask Assembly; Part
Numbers 174006—( ), 174080—( ),
174085—( ), 174095—( ), 174097—( ),
and 174098—( ) as listed in B/E
Aerospace Service Bulletin 174080-35—
04, Rev 000, dated September 6, 2010,
that are installed on any aircraft except
for those Boeing airplanes specified in
the ADs referenced in paragraphs (b)(1),
(b)(2), (b)(3), (b)(4), and (b)(5) of this AD.

The Differences Between the
Proposed AD and the Service
Information section excludes mask
assemblies by part number from the
proposed AD if they are included in the
previously referenced ADs. The
Applicability section provides relief for
Boeing airplanes covered by the
previously referenced ADs. This
information is contradictory and needs
to be clarified in the final rule AD
action.

We agree with the commenter. The
statement in the Differences Between
the Proposed AD and the Service
Information section is incorrect. The
template used for preparing final rule
AD actions does not include the
Differences Between the Proposed AD
and the Service Information section,
which is part of the Discussion section
and not part of the actual AD. The
Applicability section in the proposed
AD is correct. We regret any confusion
this may have caused.

We have not changed the final rule
AD action based on this comment.

Request To Exclude Certain Airplanes
From the Applicability Section

Airbus, jetBlue Airways, and All
Nippon Airways stated Airbus airplanes
in compliance with B/E Aerospace
Service Bulletin 174080-35—-02, Rev. 1,
as specified in European Aviation Safety
Agency (EASA) AD 2010-0165, dated
August 5, 2010, should be excluded
from the applicability of the proposed
AD.

The commenters state that this change
would harmonize the EASA AD with
the FAA AD and avoid duplicate work.

We partially agree with the
commenters. We do not agree to exclude
Airbus airplanes affected by the EASA
AD because the EASA AD does not
include all of the oxygen mask assembly
part numbers that contain the
potentially defective in-line flow
indicators. We do agree that duplicate
work should be avoided and that credit
for compliance with the EASA AD

could be given, but only if it can be
positively determined that no oxygen
mask assembly part number listed in
B/E Aerospace Service Bulletin 174080—
35-04, Rev 000, dated September 6,
2010, or listed in EASA AD 2010-0165,
dated August 5, 2010, is installed by
STC or alternation.

We have revised the final rule AD
action to include a statement in
paragraph (g)(1) giving conditional
credit for compliance with the EASA
AD 2010-0165, dated August 5, 2010, or
EASA AD 2010-0165R1, correction
dated January 31, 2011.

Request To Allow an Additional
Method of Compliance

Airbus stated that compliance with
the final rule AD action should include
inspection of the oxygen mask assembly
container for a manufacture date of
oxygen mask assemblies that were fitted
at time of production delivery providing
that no replacement of masks occurred
up to the effective date of the final rule
AD action.

Airbus stated that they received a
statement from B/E Aerospace stating
that “container assemblies that were
manufactured after March 1, 2006, do
not contain masks that were
manufactured before March 1, 2006.”
Airbus confirms that no modification is
performed on the container assemblies
and/or subassemblies before aircraft
delivery.

We partially agree with the
commenter. We agree that inspection of
the oxygen mask assembly container for
manufacture date is adequate only if it
can be verified that the original oxygen
masks in the container assembly are
installed. We disagree that relying on
the container assembly manufacture
date alone addresses the safety concern
because the masks in the container
assembly may have been changed after
it was manufactured.

We have revised the final rule AD
action based on this comment to include
inspection of the container assembly
date only if it can be positively
determined that the passenger oxygen
masks within the container assembly
have not been modified since it was
manufactured.

Request To Change Replacement
Compliance Time

Airbus stated that replacement of the
in-line flow indicator before further
flight after the inspection would only be
necessary if, during the physical check
of the oxygen mask assembly, it is found
broken. Based on difficulties in getting
spare parts from the supplier in
sufficient time, the compliance time for
modifying the affected oxygen masks

should be changed to 36 months after
the effective date of the AD or within
6,500 hours time-in-service (TIS) after
the effective date of the AD, whichever
occurs first.

We agree with the commenter.
Changing the compliance time for
modifying the affected oxygen masks
will still address the safety concern of
the unsafe condition identified in the
proposed AD.

We have revised the final rule AD
action to change the replacement/
modification compliance time in
paragraph (h).

Request To Include Other Oxygen Mask
Assemblies in the Applicability Section

BOS Aviation Ltd. stated that the
Applicability section should also
include additional in-line flow indicator
part numbers because faulty in-line flow
indictors are fitted to more masks than
identified in B/E Aerospace Service
Bulletin 174080-35—04, Rev 000, dated
September 6, 2010. BOS Aviation Ltd.
stated that some technical
documentation suggests that a very
popular series of AVOX oxygen masks
contain the same in-line flow indicator,
although it masquerades under AVOX
part number 804273-01. They also
stated that examination of the failure
mode of the suspect in-line flow
indicator showed that the failure was
where the two halves are glued together,
not as was suggested at the “weak”
sharp molded joint stated in the B/E
Aerospace service bulletin and other
communication.

We do not agree with the commenter.
AVOX stopped using the B/E Aerospace
in-line flow indicator in their passenger
oxygen masks several years before 2002
when the AVOX part number 804273—
01 was introduced. The B/E Aerospace
part number 118023-02 in-line flow
indicator is not glued; it is welded
together. The photos provided by BOS
Aviation Ltd. show that the failure did
not occur at the weld since the opaque
material is still bonded to the
transparent material.

The FAA issued Special Alert
Information Bulletin (SAIB) NM-11-25
to address an issue with AVOX in-line
flow indicators that is different from the
B/E Aerospace in-line flow indicators.

We have not changed the final rule
AD action based on this comment.

Request To Include Other In-Line Flow
Indicators in the Applicability Section

BOS Aviation Ltd. stated that the
manufacturer date window be removed
from the final rule AD action because
several suspect part number in-line flow
indicators are in service that were
manufactured before the January 1, 2002
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date specified in B/E Aerospace Service
Bulletin 174080-35-04, Rev 000, dated
September 6, 2010. BOS Aviation Ltd.
stated that the date is not carried on the
in-flow indicator, thereby making it
difficult to confirm the age of the in-line
flow indicator regardless of the age of
the oxygen mask. The same ambiguity
applies if there has been any repair to
the unit.

We do not agree with the commenter.
Based on the failure data we have, we
determined that no AD action is
necessary for other in-line flow
indicators or for in-line flow indicators
manufactured before 2002.

We have not changed the final rule
AD action based on this comment.

Request To Show Compliance Through
Permanent Marking

BOS Aviation Ltd. requested that the
personal safety unit (PSU) (as well as
the actual oxygen mask assembly) be
marked to show compliance with the
AD; thereby negating the need to open
the PSU and drop the oxygen mask
assembly to confirm compliance in the
future.

We partially agree with the
commenter. We agree that the oxygen
mask assembly needs to be marked to
show it has been modified as specified
in the service bulletin. However, we do
not agree to require marking of the
oxygen mask stowage container to show
compliance with the AD when
compliance can be confirmed by
checking the maintenance records.

We have not changed the final rule
AD action based on this comment.

Request To Add Additional Guidance

BOS Aviation Ltd. stated that the FAA
should instruct owner/operators to use
standard maintenance practices when
doing the actions required in the final
rule AD action. This should be done for
a myriad of good reasons that relate
primarily to safety, none of which goes
away simply because the maintenance is
carried out as a result of an AD or a
service bulletin.

We partially agree with the
commenter. We agree that standard
maintenance practices should always be
used. Appropriate personnel and
procedures must be used for the
inspection and modification required by
this AD to ensure safety and not create
additional hazards. We disagree that
language should be added to the AD to

emphasize safety when doing actions
required in an AD.

We have not changed the final rule
AD action based on this comment.

Request To Update Cost of Compliance
Section

BOS Aviation Ltd. stated that B/E
Aerospace has offered to supply
replacement in-line flow indicators to
operators free of charge. The FAA
assessed the cost of compliance based
on the manpower requirement stated in
B/E Aerospace Service Bulletin 174080—
35-04, Rev 000, dated September 6,
2011, and is grossly underestimated. In
many applications, the suspect oxygen
masks are contained in a PSU that is
live and installed in operational aircraft.
The proposed AD requires opening and
disassembling the oxygen mask
assembly in order to carry out the
inspection, in addition to modifying any
defective oxygen mask. To do this task
safely and following various
manufacturers’ maintenance
instructions, the oxygen mask assembly
should be removed from the aircraft,
taken to an oxygen clean environment,
and made safe in preparation for
maintenance.

Once open, depending on type, the
oxygen mask assemblies are tightly
wrapped with their tube specifically
coiled and packaged with the in-line
flow indicator not immediately visible,
which then requires “unpacking” the
box that may contain up to four masks.
The box then requires proper ‘“re-
packing” before reinstallation and test
in the aircraft.

BOS Aviation Ltd. stated that they
have conducted tests that would suggest
the accomplishment time (as presented
in AD 2007-26-06 for example) is
probably adequate for an aircraft of a
half or a third the capacity of the 747.
Moreover, where aircraft PSUs use
chemical oxygen generators, the issue to
ensure safety with respect to the oxygen
generating canister becomes paramount
and increases the workhours required.
Our estimate, at the very best, for
accomplishing the AD on an airplane’s
set of PSUs on a 150 seat narrow body
airplane, will require a minimum of 3
days down time, not including transport
of the PSUs to a suitable workshop for
accomplishment of the AD.

We do not agree with the commenter.
The cost estimate of $19,400,00 for the
estimated number of affected oxygen

mask assemblies is based on the
following:

e The cost estimate for the AD
assumes that all of the 400,000 part
number in-line flow indicators
manufactured on or after January 1,
2002, and before March 1, 2006, are
replaced for compliance with this AD.
In reality, most of these in-line flow
indicators are installed in Boeing and
Airbus airplanes and will be replaced in
compliance with the previously
referenced ADs. The exact number that
will be replaced in accordance with this
AD is unknown, but it will be less than
the estimated 400,000.

¢ The cost estimate assumes 30
minutes are required to do the actions
required in this AD for each affected
oxygen mask assembly. This estimate is
much higher than the 3-minute time
proposed in B/E Aerospace Service
Bulletin 174080-35—-04, Rev 000, dated
September 6, 2010.

e For the oxygen mask assemblies to
be maintained in an airworthy
condition, a recurrent inspection for
each oxygen mask is necessary. The
6,500-hour TIS/36-month compliance
time of this AD will allow many
operators to do the actions required in
this AD at the same time as the
recurrent inspection.

We have not changed the final rule
AD action based on this comment.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects
400,000 oxygen mask assemblies.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS

: Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Replace the in-line flow indicator per | 0.5 work-hour x $85 per hour = $42.50 ... $6.00 $48.50 $19,400,000
mask.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-14-08 B/E Aerospace: Amendment
39-16743; Docket No. FAA-2011-0139;
Directorate Identifier 2010-CE-057—AD.

Effective Date
(a) This AD is effective August 19, 2011.

Affected ADs

(b) None. This AD does not revise or
supersede any existing ADs. The following
ADs address the unsafe condition described
in paragraph (e) of this AD for certain
installations on certain Boeing airplanes:

(1) AD 2007-26—-06, Amendment 39-15308
(72 FR 71210, December 17, 2007), for certain
Boeing Model 747-200B, 747-300, and 747—
400 series airplanes identified in Boeing
Service Bulletin 747—35-2119, dated
November 30, 2006;

(2) AD 2008—-08—-08, Amendment 39—15460
(73 FR 19982, April 14, 2008), for certain
Boeing Model 757-200, 757—200CB, 757—
200PF, and 757-300 series airplanes
identified in Boeing Special Attention
Service Bulletin 757-35-0028, dated April 9,
2007;

(3) AD 2008-12-05, Amendment 39-15548
(73 FR 32996, June 11, 2008), for certain
Boeing Model 777-200, 777—-200LR, 777-300,
and 777-300ER series airplanes identified in
Boeing Special Attention Service Bulletin
777-35—-0019, dated March 9, 2006;

(4) AD 2008-13-21, Amendment 39-15584
(73 FR 37781, July 2, 2008), for certain
Boeing Model 767-200, 767-300, and 767—
400ER series airplanes identified in Boeing
Special Attention Service Bulletin 767-35—
0054, dated July 6, 2006; and

(5) AD 2010-14-06, Amendment 39-16351
(75 FR 38014, July 1, 2010), for certain The
Boeing Company Model 737-200, 737-300,
737—-400, and 737-500 series airplanes
identified in Boeing Special Attention
Service Bulletin 737-35-1099, Revision 1,
dated April 23, 2009.

Applicability

(c) This AD applies to B/E Aerospace,
Continuous Flow Passenger Oxygen Mask
Assembly; Part Numbers 174006—( ),
174080—( ), 174085—( ), 174095—( ), 174097—
( ), and 174098—( ) as listed in B/E
Aerospace Service Bulletin 174080-35-04,
Rev 000, dated September 6, 2010, that are

installed on any aircraft except for those
Boeing airplanes specified in the ADs
referenced in paragraphs (b)(1), (b)(2), (b)(3),
(b)(4), and (b)(5) of this AD.

Note 1: The service bulletin lists the part
numbers with a suffix of “XX.” The TSO
Index lists the part numbers with the suffix
of “( ).” For the purposes of this AD, we
have used “( ).”

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 35: Oxygen.

Unsafe Condition

(e) This AD was prompted by a report that
several oxygen mask assemblies with broken
in-line flow indicators were found following
a mask deployment. We are issuing this AD
to prevent the in-line flow indicators of the
oxygen mask assembly from fracturing and
separating, which could inhibit oxygen flow
to the masks. This condition could
consequently result in occupants developing
hypoxia following a depressurization event.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Records Check/Inspection

(g) Within 36 months after August 19, 2011
(the effective date of this AD) or within 6,500
hours time-in-service (TIS) after August 19,
2011 (the effective date of this AD),
whichever occurs first, do the following:

(1) Do a records check to determine if any
oxygen mask assembly part number listed in
B/E Aerospace Service Bulletin 174080-35—
04, Rev 000, dated September 6, 2010, is
installed in the aircraft.

(i) If you cannot positively determine the
manufacturer and part number of any oxygen
mask assembly installed, do a general visual
inspection to determine if any oxygen mask
assembly part number listed in B/E
Aerospace Service Bulletin 174080-35-04,
Rev. 000, dated September 6, 2010, is
installed in the aircraft.

(ii) If you can positively determine that no
oxygen mask assembly part number listed in
B/E Aerospace Service Bulletin 174080-35—
04, Rev 000, dated September 6, 2010, is
installed, no further action is required by this
AD.

(iii) If you can positively determine that
any Airbus airplane affected by this AD is in
compliance with European Aviation Safety
Agency (EASA) AD 2010-0165, dated August
5, 2010, or EASA AD 2010-0165R1,
correction dated January 31, 2011, and that
no oxygen mask assembly part number listed
in B/E Aerospace Service Bulletin 174080—
35-04, Rev 000, dated September 6, 2010 is
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installed by STC or alteration, no further
action is required by this AD.

(iv) If you can positively determine
through inspection of the oxygen mask
container assembly that the date of
manufacture is after March 1, 2006, and you
can verify that the original oxygen masks in
the container assembly are installed, no
further action is required by this AD.

(2) If, as a result of any of the records
checks/inspections required in paragraph
(g)(1) of this AD, you determine that an
oxygen mask assembly part number listed in
B/E Aerospace Service Bulletin 174080-35—
04, Rev 000, dated September 6, 2010, is
installed, inspect the oxygen mask assembly
to determine if the in-line flow indicator
must be replaced following paragraph I A. of
B/E Aerospace Service Bulletin 174080-35—
04, Rev 000, dated September 6, 2010. If you
can positively determine that the in-line flow
indicator does not require replacement, no
further action is required by this AD.

Modification/Replacement

(h) After the inspection in paragraph (g)(2)
of this AD and it was determined the in-line
flow indicator must be replaced, within 36
months after August 19, 2011 (the effective
date of this AD) or within 6,500 hours TIS
after August 19, 2011 (the effective date of
this AD), whichever occurs first, modify the
oxygen mask assembly by replacing the in-
line flow indicator following B/E Aerospace
Service Bulletin 174080-35—-04, Rev 000,
dated September 6, 2010. As an alternative to
modifying the oxygen mask assembly, you
may replace the oxygen mask assembly with
an airworthy oxygen mask assembly FAA-
approved for installation on the aircraft.

Parts Installation

(i) As of August 19, 2011 (the effective date
of this AD), do not install a B/E Aerospace
oxygen mask having a part number listed in
B/E Aerospace Service Bulletin 174080-35—
04, Rev 000, dated September 6, 2010, with
a manufacturing date on or after January 1,
2002, and before March 1, 2006, on any
aircraft, unless it has been modified
following the requirements of paragraph (h)
of this AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(k) For more information about this AD,
contact David Fairback, Aerospace Engineer,
Wichita ACO, FAA, 1801 Airport Road,
Room 100, Wichita, Kansas 67209; telephone:

(316) 946—4154; fax: (316) 946—4107; e-mail:
david.fairback@faa.gov.

(1) For service information identified in
this AD, contact B/E Aerospace, 10800
Pflumm Road, Lenexa, Kansas 66215;
telephone: (913) 338-9800; fax: (913) 469—
8419; Internet: http://www.beaerospace.com.
You may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

Material Incorporated by Reference

(m) You must use B/E Aerospace Service
Bulletin 174080-35-04, Rev 000, dated
September 6, 2010, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information under 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) For service information identified in
this AD, contact B/E Aerospace, 10800
Pflumm Road, Lenexa, Kansas 66215;
telephone: (913) 338-9800; fax: (913) 469—
8419; Internet: http://www.beaerospace.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816—-329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on July 1,
2011.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-17205 Filed 7-14-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-1159; Directorate
Identifier 2010-NM-006—-AD; Amendment
39-16746; AD 2011-14-11]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 747-400 and —400D
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the

products listed above. This AD requires
a general visual inspection to determine
the routing of the wire bundles in the
number two and number three engine
pylons near the leading edge, and
related investigative and corrective
actions if necessary. For certain
airplanes, this AD also requires certain
concurrent actions. This AD was
prompted by a report of a fuel leak from
the main fuel feed tube at the number
two engine pylon. We are issuing this
AD to detect and correct chafing of the
main fuel feed tube and the alternating
current motor-driven hydraulic pump
wire bundle, which could lead to arcing
from the exposed wire to the fuel feed
tube, and could result in a fire or
explosion.

DATES: This AD is effective August 19,
2011.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of August 19, 2011.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
917-6505; fax: 425-917-6590; e-mail:
tung.tran@faa.gov.

SUPPLEMENTARY INFORMATION:
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http://www.regulations.gov
http://www.regulations.gov
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Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to the
specified products. That NPRM
published in the Federal Register on
December 1, 2010 (75 FR 74663). That
NPRM proposed to require a general
visual inspection to determine the
routing of the wire bundles in the
number two and number three engine
pylons near the leading edge, and
related investigative and corrective
actions if necessary. For certain
airplanes, that NPRM also proposed to
require certain concurrent actions.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal and the FAA’s
response to each comment.

Request To Change Wording of
Precipitating Event

Boeing requested a change to the
wording describing the precipitating
event specified in the Summary and
Discussion sections and paragraph (e) of
the NPRM to clarify the location of the
fuel leak. Boeing clarified that, for the
record, the fuel leaked from the main
fuel feed tube and drained through the
drain line.

We agree that changing the language
to specify the location of the leak makes
the description more accurate.
Therefore, we have changed the

section and paragraph (e) of this AD.
However, the subject text does not
appear in the Discussion section in the
final rule.

Request To Include Service Bulletin
Reference in the “FAA’s Determination
and Requirements of this Proposed AD”
Paragraph of the NPRM

Boeing requested that we change the
last sentence of the “FAA’s
Determination and Requirements of this
Proposed AD” paragraph in the NPRM
to cite the specific service bulletin
number, revision level, and date to
differentiate between previous and new
service information.

We agree that the requested change
might clarify the information. However,
because that section is not restated in
the final rule, we cannot make the
requested change to this AD.

Request To Remove Cost of Concurrent
Actions

Boeing requested that we remove the
cost of the concurrent inspection and
bracket installation from the Costs of
Compliance section of the NPRM.
Boeing stated that the cost for the
concurrent inspection and bracket
installation was previously stated in AD
92—-27-13, Amendment 39-8448 (58 FR
5920, January 25, 1993), and is not
necessary in this proposed AD.

We disagree that it is unnecessary to
include the cost of the concurrent
actions in this AD. We acknowledge that
these costs have already been stated in
an existing AD; however, we have
provided costs for required actions in

regardless of whether operators might
already have done them. No change has
been made to the AD in this regard.

Request To Include On-Condition Costs

Boeing stated that we should include
the costs of inspecting the fuel feed tube
and the alternating current motor driven
hydraulic pump wire bundle, repairs,
replacing the fuel tube, and changing
the routing of the wire bundle to above
the support bracket.

We agree with the request to include
the costs of these actions specified
above. We have added an “On-condition
costs” table to reflect these costs.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not significantly increase
the economic burden on any operator or
increase the scope of the AD.

Costs of Compliance

We estimate that this AD affects 15
airplanes of U.S. registry.
We estimate the following costs to

wording appropriately in the Summary  this AD, including concurrent actions, comply with this AD:
TABLE—ESTIMATED COSTS
Average Cost
: per Number of U.S.-
Action Work hours | labor rate Parts product registered airplanes Fleet cost
per hour
Inspection of wire routing .............ccccveriiiiiiinnnns 1 $85 $0 $85 15 $1,275
Concurrent Inspection and Bracket Installation ... 9 $85 $0 $765 15 $11,475
We estimate the following costs to do  of the required inspection. We have no  aircraft that might need these
any necessary inspections or repairs that way of determining the number of inspections or repairs:
would be required based on the results
ON-CONDITION COSTS
. Average labor Cost per
Action Work hours rate per hour Parts product
Inspection of wire bundle and fuel feed tube ........ccccoeevrieieneeiereeeeeee, 3 $85 $0 $255
Repair of wire bundle, repair or replacement of fuel feed tube, and wire
bundle routing ChaNGE .......cecuiiieieriee e e 7 $85 $26 $621

The cost estimate figures discussed
above are based on assumptions that no
operator has yet accomplished any of

the actions required by this AD, and that
no operator would accomplish those
actions in the future if this AD were not

adopted. However, we have been
advised that the concurrent inspection
and bracket installation have already
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been done on some affected airplanes.
Therefore, the future economic cost
impact of this rule on U.S. operators is
expected to be less than the cost impact
figure indicated above.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-14-11 The Boeing Company:
Amendment 39-16746; Docket No.
FAA—-2010-1159; Directorate Identifier
2010-NM-006—AD.

Effective Date
(a) This AD is effective August 19, 2011.

Affected ADs

(b) AD 92—27-13, Amendment 39-8448,
affects this AD.

Applicability

(c) This AD applies to The Boeing
Company Model 747-400 and —400D series
airplanes, certificated in any category; as

specified in Boeing Service Bulletin 747—
29A2114, Revision 1, dated July 15, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Unsafe Condition

(e) This AD was prompted by a report of
a fuel leak from the main fuel feed tube at
the number two engine pylon. The Federal
Aviation Administration is issuing this AD to
detect and correct chafing of the main fuel
feed tube and the alternating current motor-
driven hydraulic pump wire bundle, which
could lead to arcing from the exposed wire
to the fuel feed tube, and could result in a
fire or explosion.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) Within 24 months after the effective
date of this AD, do a general visual
inspection to determine the routing of the
wire bundles in the number two and number
three engine pylons near the leading edge,
and do all applicable related investigative
and corrective actions, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 747—-29A2114, Revision 1,
dated July 15, 2010. Do all applicable related
investigative and corrective actions before
further flight.

Concurrent Requirements

(h) For Model 747—-400 series airplanes:
Before or concurrently with accomplishing
the requirements of paragraph (g) of this AD,
install all applicable cable support brackets
in the number two and number three engine
pylon areas, and do all applicable related
investigative and corrective actions, in
accordance with Phase II of Boeing Service

Bulletin 747-24A2168, Revision 3, dated July
29, 1993. Do all applicable related
investigative and corrective actions before
further flight. Doing the actions required by
paragraph (c) of AD 92-27-13, Amendment
39-8448, is an acceptable method of
compliance for the installation required by
this paragraph.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(i) Actions accomplished before the
effective date of this AD, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-29A2114, dated
October 1, 2009, are considered acceptable
for compliance with the corresponding
actions specified in paragraph (g) of this AD.

(j) Actions accomplished before the
effective date of this AD, in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-24A2168,
Revision 1, dated December 5, 1991; or
Revision 2, dated September 24, 1992; are
considered acceptable for compliance with
the corresponding actions specified in
paragraph (h) of this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Tung Tran,
Aerospace Engineer, Propulsion Branch,
ANM-140S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356, telephone:
425-917-6505; fax: 425-917—-6590.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

Related Information

(1) For more information about this AD,
contact Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356, telephone: 425-917-6505; fax: 425—
917-6590; e-mail: tung.tran@faa.gov.
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Material Incorporated by Reference

(m) You must use Boeing Service Bulletin
747-29A2114, Revision 1, dated July 15,
2010; and Boeing Service Bulletin 747—
24A2168, Revision 3, dated July 29, 1993; as
applicable; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on July 1,
2011.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-17401 Filed 7-14—11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-64874; File No. S7-30-11]
RIN 3235-AL19

Retail Foreign Exchange Transactions

AGENCY: Securities and Exchange
Commission.

ACTION: Interim final temporary rule;
request for comments.

SUMMARY: Under section 742(c) of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank
Act”), certain foreign exchange
transactions with persons who are not
“eligible contract participants”
(commonly referred to as “retail forex
transactions,” and as further defined
below) with a registered broker or dealer
(“broker-dealer”) will be prohibited as
of July 16, 2011, in the absence of the
Commission adopting a rule to allow
such transactions under terms and
conditions prescribed by the

Commission. The Commission is
adopting interim final temporary Rule
15b12—-1T to allow a registered broker-
dealer to engage in a retail forex
business until July 16, 2012, provided
that the broker-dealer complies with the
Securities Exchange Act of 1934
(“Exchange Act”), the rules and
regulations thereunder, and the rules of
the self-regulatory organization(s) of
which the broker-dealer is a member
(“SRO rules”), insofar as they are
applicable to retail forex transactions.
DATES: Effective Date: Rule 15b12—1T is
effective on July 15, 2011 and will
remain in effect until July 16, 2012.

Comment Date: Comments on the
interim final temporary rule should be
received on or before September 13,
2011.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/interim-final-temp.shtml); or

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-30-11 on the subject line;
or

o Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Elizabeth Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549.

All submissions should refer to File
Number S7-30-11. This file number
should be included on the subject line
if e-mail is used. To help the
Commission to process and review your
comments more efficiently, please use
only one method. The Commission will
post all comments on its Web site:
(http://www.sec.gov/rules/interim-final-
temp.shtml). Comments are also
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549 on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; the
Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT: Jo
Anne Swindler, Assistant Director;
Richard Vorosmarti, Special Counsel; or
Angie Le, Special Counsel, at (202) 551—

5777, Division of Trading and Markets,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549.

SUPPLEMENTARY INFORMATION: The
Commission is adopting new Rule
15b12—1T under the Exchange Act as an
interim final temporary rule. The rule
will expire and no longer be effective on
July 16, 2012. The Commission is
soliciting comments on all aspects of
this interim final temporary rule. The
Commission will carefully consider any
comments received and intends to take
further action if it determines that
further action is necessary or
appropriate, either prior to or following
the expiration of the rule. In making this
determination, the Commission may
consider a number of alternative
approaches with respect to retail forex
transactions, including proposing new
rules for public comment; issuing a final
rule amending the interim final
temporary rule; issuing a final rule
adopting the interim final temporary
rule as final; or allowing the interim
final temporary rule to expire without
further action, which would allow the
statutory prohibition to take effect.

I. Background

On July 21, 2010, President Obama
signed into law the Dodd-Frank Act.? As
amended by the Dodd-Frank Act,? the
Commodity Exchange Act (“CEA”)
provides that a person for which there
is a Federal regulatory agency,?
including a broker-dealer registered
under section 15(b) (except pursuant to
paragraph (11) thereof) or 15C of the
Exchange Act,* shall not enter into, or
offer to enter into, a transaction
described in section 2(c)(2)(B)@1)) of the
CEA with a person who is not an
“eligible contract participant” 5 except

1Public Law 111-203, 124 Stat. 1376.

2Public Law 111-203, § 742(c)(2) (to be codified
at 7 U.S.C. 2(c)(2)(E)).

37 U.S.C. 2(c)(2)(E)(), as amended by § 742(c) of
the Dodd-Frank Act, defines a ‘Federal regulatory
agency” to mean the Commodity Futures Trading
Commission (“CFTC”), the Securities and Exchange
Commission, an appropriate Federal banking
agency, the National Credit Union Association, and
the Farm Credit Administration.

47 U.S.C. 2(c)(2)(B)(H)I).

5 “Eligible contract participant” (“ECP”) is
defined in CEA section 1a(18), as re-designated and
amended by section 721 of the Dodd-Frank Act. See
Public Law 111-203, § 721 (amending CEA section
1a). The CEA’s definition of ECP generally is
comprised of regulated persons; entities that meet
a specified total asset test (e.g., a corporation,
partnership, proprietorship, organization, trust, or
other entity with total assets exceeding $10 million)
or an alternative monetary test coupled with a non-
monetary component (e.g., an entity with a net
worth in excess of $1 million and engaging in
business-related hedging; or certain employee
benefit plans, the investment decisions of which are
made by one of four enumerated types of regulated


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.sec.gov/rules/interim-final-temp.shtml
http://www.sec.gov/rules/interim-final-temp.shtml
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pursuant to a rule or regulation of a
Federal regulatory agency allowing the
transaction under such terms and
conditions as the Federal regulatory
agency shall prescribe © (‘“retail forex
rule”).” Transactions described in CEA
section 2(c)(2)(B)(1)() include “an
agreement, contract, or transaction in
foreign currency that * * * is a contract
of sale of a commodity for future
delivery (or an option on such a
contract) or an option (other than an
option executed or traded on a national
securities exchange registered pursuant
to section 6(a) of the Securities
Exchange Act of 1934 (15 U.S.C.
78f(a)).” 8 A Federal regulatory agency’s
retail forex rule must treat all
agreements, contracts, and transactions
in foreign currency described in CEA
section 2(c)(2)(B)(1)(I) and all
agreements, contracts, and transactions
in foreign currency that are functionally
or economically similar to agreements,
contracts, or transactions described in
CEA section 2(c)(2)(B)(i)(I), similarly.®
Any retail forex rule also must prescribe
appropriate requirements with respect
to disclosure, recordkeeping, capital and
margin, reporting, business conduct,
and documentation, and may include
such other standards or requirements as
the Federal regulatory agency
determines to be necessary.1°

This amendment to the CEA takes
effect on July 16, 2011, which is 360
days from the date of enactment of the
Dodd-Frank Act.11 After that date, for
purposes of CEA section 2(c)(2)(B),
broker-dealers for which the
Commission is the “Federal regulatory
agency”’ may not engage in off-exchange
retail forex futures and options with a
customer except pursuant to a retail
forex rule issued by the Commission.12

entities); and certain governmental entities and
individuals that meet defined thresholds. The
Commission and the CFTGC recently have proposed
rules under the CEA that further define “eligible
contract participant” with respect to transactions
with major swap participants, swap dealers, major
security-based swap participants, security-based
swap dealers, and commodity pools. See Exchange
Act Release No. 63452 (Dec. 7, 2010), 75 FR 80174
(Dec. 21, 2010). Because transactions that are the
subject of this release are commonly referred to as
“retail forex transactions,” this release uses the
term “retail customer” to describe persons who are
not ECPs.

67 U.S.C. 2(c)(2)(E){i)(D.

7 As used in this release, “retail forex rule” refers
to any rule proposed or adopted by a Federal
regulatory agency pursuant to section 742(c)(2) of
the Dodd-Frank Act.

87 U.S.C. 2(c)(2)(B)@) (D).

97 U.S.C. 2(c)(2)(E)(iii){I).

107 U.S.C. 2(c)(2)(E)(iii) ).

11 See Public Law 111-203, § 754.

12 See 7 U.S.C. 2(c)(2)(B)(1)(IT) and 7 U.S.C.
2(c)(2)(E)(i1)(I). On September 10, 2010, the CFTC
adopted a retail forex rule for persons subject to its
jurisdiction. See Regulation of Off-Exchange Retail

This prohibition will not apply to (1)
forex transactions with a customer who
qualifies as an ECP, or (2) transactions
that are spot forex contracts or forward
forex contracts irrespective of whether
the customer is an ECP.13 However,
consistent with other Federal regulatory
agencies’ retail forex rules, Rule 15b12—
1T applies to “rolling spot” transactions
in foreign currency by broker-dealers.14
The discussion of the definition of
“retail forex transaction” below
addresses the distinctions between
rolling spot forex transactions and spot
and forward forex contracts.

Prior to June 2011, the Commission
had not been made aware of industry
concerns with respect to the operation
of section 742 of the Dodd-Frank Act in
the absence of Commission rulemaking.
In mid-June 2011, however, market
participants for the first time brought to
the attention of Commission staff the
possibility that section 742 of the Dodd-
Frank Act may have serious adverse
consequences for certain securities
markets in the absence of rulemaking by
the Commission before the impending
effective date of the provision (i.e., July
16, 2011).15 Although this
correspondence from market

Foreign Exchange Transactions and Intermediaries,
75 FR 55410 (Sept. 10, 2010) (“Final CFTC Retail
Forex Rule”’). The CFTC had proposed its rules
regarding retail forex transactions prior to the
enactment of the Dodd-Frank Act. See Regulation
of Off-Exchange Retail Foreign Exchange
Transactions and Intermediaries, 75 FR 3282 (Jan.
20, 2010) (‘“Proposed CFTC Retail Forex Rule”). The
Federal Deposit Insurance Corporation (“FDIC”)
and the Office of the Comptroller of the Currency
(“OCC”) subsequently proposed similar rules. See
Retail Foreign Exchange Transactions, 76 FR 28358
(May 17, 2011); Retail Foreign Exchange
Transactions, 76 FR 22633 (Apr. 22, 2011)
(“Proposed OCC Retail Forex Rule”). On July 6,
2011, the FDIC adopted final retail forex rules. See
Retail Foreign Exchange Transactions, 76 FR 40779
(July 12, 2011) (“Final FDIC Retail Forex Rule”).

13 See 7 U.S.C. 2(c)(2)(C)({1)(I) and 7 U.S.C.
2(c)(2)(C)(i)(I1); see also Final FDIC Retail Forex
Rule, supra note 12; Proposed OCGC Retail Forex
Rule, supra note 12.

14 See Final FDIC Retail Forex Rule, supra note
12 (explaining that its retail forex rule applies to
rolling spot forex transactions); Proposed OCC
Retail Forex Rule, supra note 12 (stating that rolling
spot forex transactions should be regulated as retail
forex transactions); Final CFTC Retail Forex Rule,
supra note 12 (stating that the CFTC has the
authority to fully regulate “look-alike,” leveraged
forex contacts, also called off-exchange Zelener
contracts; as discussed below, Zelener contracts are
also called rolling spot transactions); Proposed
CFTG Retail Forex Rule, supra note 12 (“The [CFTC
Reauthorization Act of 2008] amends the [CEA] to
require that certain intermediaries for forex futures
and options and for look-alike contracts (i.e., those
at issue in Zelener) register in such capacity as the
Commission shall determine. * * * 7).

15 See Memorandum from P. Georgia Bullitt,
Morgan Lewis, on Pershing LLC—Proposed Relief
regarding transactions in Retail Foreign Exchange to
James Brigagliano et al. (June 17, 2011) (available
at http://www.sec.gov/comments/other/other-
initiatives/otherinitiatives-56.pdf) (‘“Morgan Lewis
Memo”).

participants brought this issue to the
attention of Commission staff, the
Commission understands that this is in
fact a wider concern shared by several
other market participants. One potential
consequence concerns the ability of
broker-dealers to facilitate the
settlement of foreign securities
transactions for retail customers. For
example, a broker-dealer may purchase
a foreign currency or exchange a foreign
currency for U.S. dollars on behalf of a
retail customer in connection with the
customer’s purchase or sale of a security
listed on a foreign exchange and
denominated in the foreign currency. In
particular, a representative of certain
market participants informed the staff
that section 742 could operate to
preclude broker-dealers from continuing
to engage in certain foreign exchange
transactions that are inherent in certain
of their customers’ securities
transactions, and that serve to minimize
their customers’ risk exposure to
changes in foreign currency rates.16

The Commission further understands
that there may be other situations in
which broker-dealers engage in foreign
exchange transactions in connection
with facilitating the ordinary execution,
clearance, or settlement of customers’
securities transactions and that may
warrant rulemaking by the Commission
in order to avoid market disruption due
to the potential application of section
742 of the Dodd-Frank Act. At the same
time, the Commission notes that media
coverage over the past few years has
highlighted potentially abusive
practices by some intermediaries in
connection with retail forex
transactions.?” The Commission also
notes that other regulators have
expressed concerns with regard to the
retail forex practices of the entities that
they regulate.18

In order to provide the Commission
with the opportunity to receive
comments regarding practices in this
area and to consider prescribing
additional rules to address investor
protection concerns (e.g., abusive sales
practices, volatility and riskiness of the

16 See id.

17 See Gregory Zuckerman, Carrick Mollenkamp &
Lingling Wei, Suspicion of Forex Gouging Spreads,
The Wall Street Journal (Feb. 10, 2011) at A1
(describing allegations of overcharging of customers
by custody banks in currency trades).

18 See, e.g., Press Release, CFTC, CFTC Releases
Final Rules Regarding Retail Forex Transactions
(Aug. 30, 2010) (available at http://www.cftc.gov/
PressRoom/PressReleases/pr5883-10.html?dbk)
(noting that retail forex is the largest area of retail
fraud that the CFTC oversees); see also the
Financial Industry Regulatory Authority’s
(“FINRA”) Regulatory Notice 08-66, (Retail Foreign
Currency Exchange) (November 2008) (“FINRA
Forex Notice”) (describing the retail forex market as
opaque, volatile, and risky).


http://www.sec.gov/comments/other/other-initiatives/otherinitiatives-56.pdf
http://www.sec.gov/comments/other/other-initiatives/otherinitiatives-56.pdf
http://www.cftc.gov/PressRoom/PressReleases/pr5883-10.html?dbk
http://www.cftc.gov/PressRoom/PressReleases/pr5883-10.html?dbk
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forex market) 19 as they affect the
regulatory treatment of retail forex
transactions by broker-dealers—while
also preserving potentially beneficial
market practices identified to the
Commission only weeks before the July
16, 2011 effective date for section 742 of
the Dodd-Frank Act—the Commission
today is adopting interim final
temporary Rule 15b12—1T under the
Exchange Act to enable broker-dealers
to engage in a retail forex business
under the existing regulatory regime for
one year. By receiving comments
regarding practices in this area, the
Commission will be better positioned to
determine, for example, the scope of
retail forex business conducted by
broker-dealers that may be beneficial
and poses limited risk to customers and
any aspects of the business that may
pose substantial undue risks to
customers. The Commission will
carefully consider comments on what
additional rulemaking may be
necessary, if any.

II. Discussion

The Commission is adopting interim
final temporary Rule 15b12—1T to
maintain the ability of broker-dealers to
engage in a retail forex business during
a one-year period under the existing
regulatory framework that now applies
to broker-dealers providing these
services. The Commission solicits
comment on each aspect of the rule and
the nature and circumstances
surrounding retail forex business
conducted by broker-dealers. The
Commission intends to carefully
consider comments received to
determine what further regulatory
action, if any, would be appropriate. In
making this determination, the
Commission may consider a number of
alternatives with respect to retail forex
transactions, including proposing new
rules for public comment; issuing a final
rule amending the interim final
temporary rule; issuing a final rule
adopting the interim final temporary
rule as final; or allowing the interim
final temporary rule to expire without
further action, which would allow the
statutory prohibition to take effect.

191n one of its notices to members, FINRA
identified several investor protection concerns,
including, among other things, the following: “[t]he
retail customer typically does not having pricing
information and cannot determine whether the
price quoted by the dealer is fair”; “the dealer acts
as counterparty and establishes the price, which
means that the dealer has a conflict of interest in
the transaction”; “[p]rice comparisons are also
complicated by different compensation structures”;
and “[t]he currency market is extremely volatile
and retail forex customers are exposed to
substantial currency risk.” See FINRA Forex Notice,
supra note 18.

A. Rule 15b12-1T(a): Definitions

Rule 15b12-1T(a) sets forth the
definitions of terms specific to the
interim final temporary rule. Many of
the terms (i.e., broker, dealer, person,
registered broker or dealer, and self-
regulatory organization) have the same
meanings as in the Exchange Act. The
term ‘“Act,” as used in the rule, refers
to the Exchange Act.29 The Commission
chose these terms and definitions
because their meanings are readily
understood in the industry.

The term “‘retail forex business” is
defined as “engaging in one or more
retail forex transactions with the intent
to derive income from those
transactions, either directly or
indirectly.” 21 This definition mirrors
the definition contained in the FDIC’s
final retail forex rules and the OCC’s
proposed rules.22 This term is intended
to include retail forex transactions that
may not generate income to the broker-
dealer or a retail forex business that is
ultimately not profitable. The
Commission chose this definition
because it focuses on the intent to
engage in a series of forex transactions
with a business purpose, whether or not
the transactions result in income or
profits.

The term “‘retail forex transaction” is
defined as “any account, agreement,
contract or transaction in foreign
currency that is offered or entered into
by a broker or dealer with a person that
is not an eligible contract participant as
defined in section 1a(18) of the
Commodity Exchange Act (7 U.S.C.
1a(18)) and that is: (i) A contract of sale
of a commodity for future delivery or an
option on such a contract; (ii) an option,
other than an option executed or traded
on a national securities exchange
registered pursuant to section 6(a) of the
Act (15 U.S.C. 78(f)(a)); or (iii) offered,
or entered into, on a leveraged or
margined basis, or financed by a broker
or dealer or any person acting in concert
with the broker or dealer on a similar
basis, other than: (A) a security that is
not a security futures product as defined
in section 1a(47) of the Commodity
Exchange Act (7 U.S.C. 1a(47)); or (B) a
contract of sale that: (1) Results in actual
delivery within two days; or (2) creates
an enforceable, obligation to deliver
between a seller and buyer that have the
ability to deliver and accept delivery,
respectively, in connection with their
line of business.” 23 This definition is

20 Exchange Act Rule 15b12-1T(a)(1).

21 Exchange Act Rule 15b12-1T(a)(2).

22 See Final FDIC Retail Forex Rule, supra note
12; Proposed OCC Retail Forex Rule, supra note 12
(each defining “retail forex business™).

23 Exchange Act Rule 15b12-1T(a)(3).

based on the CEA, incorporates the
terms described in CEA sections
2(c)(2)(B) and 2(c)(2)(C),24 and is
substantially the same as the definition
in the FDIC’s final section 349.2 25 and
the OCC’s proposed section 48.2.26 This
definition has at least two important
features.

First, certain transactions in foreign
currency are excluded from the
definition of the term “retail forex
transaction.” For example, the CEA
expressly excludes ““a contract of sale
[in foreign currency] that * * * results
in actual delivery within 2 days.” 27 As
defined by court decisions as well as the
retail forex rules of other Federal
regulatory agencies, this term refers to a
“spot” forex transaction, in which one
currency is purchased for another, the
transaction is settled within two days,
and actual delivery occurs as soon as
practicable.28 Similarly, based upon the
language in the CEA,29 a “‘retail forex
transaction” does not include a contract
of sale that creates an enforceable
obligation to deliver between a buyer
and seller that have the ability to deliver
and accept delivery, respectively, in
connection with their line of business.30
This statutory language refers to a retail
forex forward contract with a
commercial entity that creates an
enforceable obligation to make or take
delivery, provided the commercial
counterparty has the ability to make
delivery and accept delivery in
connection with its line of business.?1 In

247 U.S.C. 2(c)(2)(B) and 7 U.S.C. 2(c)(2)(C).

25 See Final FDIC Retail Forex Rule, supra note
12 (defining “retail forex transaction”).

26 See Proposed OCC Retail Forex Rule, supra
note 12 (defining “retail forex transaction”).

27 See 7 U.S.C. 2(c)(2)(C)1) D).

28 See generally CFTC v. Int’l Fin. Servs. (New
York), Inc., 323 F. Supp. 2d 482, 495 (S.D.N.Y.
2004) (distinguishing between foreign exchange
futures contracts and spot contracts in foreign
exchange, and noting that spot transactions—unlike
futures contracts—ordinarily call for settlement
within two days); see also Bank Brussels Lambert
v. Intermetals Corp., 779 F. Supp. 741, 748
(S.D.N.Y. 1991) (noting that the spot market is
essentially the current market rather than the
market for future delivery); Final FDIC Retail Forex
Rule, supra note 12 (explaining that its retail forex
rule does not apply to spot forex contracts);
Proposed OCC Retail Forex Rule, supra note 12
(explaining that its retail forex rule does not apply
to spot forex contracts); Final CFTC Retail Forex
Rule, supra note 12 (defining “retail forex
transaction” as any account, agreement, contract or
transaction described in section 2(c)(2)(B) or
2(c)(2)(C) of the CEA; as discussed above, by its
terms, CEA section 2(c)(2)(C)(1)(IT) excludes what
are referred to as spot forex transactions).

29 See 7 U.S.C. 2(c)(2)(C)1) D).

30 Exchange Act Rule 15b12-1T(a)(3)(iii)(B)(2).
31 See generally CFTC v. Int’] Fin. Servs. (New
York), Inc., 323 F. Supp. 2d at 495 (distinguishing
between forward contracts in foreign exchange and

foreign exchange futures contracts); see also
William L. Stein, The Exchange-Trading
Requirement of the Commodity Exchange Act, 41
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addition, consistent with the approach
of other Federal regulatory agencies’
retail forex rules, the definition does not
include forex transactions executed or
traded on an exchange or designated
contract market.32

Second, a “rolling spot” forex
transaction (also known as a Zelener
contract),33 including without limitation
such a transaction traded on the
Internet, through a mobile phone, or on
an electronic platform, falls within the
definition of “retail forex
transaction,” 3¢ and thus is not excluded
from the definition as a “spot”
transaction. This interpretation is
consistent with the approach of other
Federal regulatory agencies acting

Vand. L. Rev. 473, 491 (1988). In contrast to forward
contracts, futures contracts generally include
several or all of the following characteristics: (i)
Standardized nonnegotiable terms (other than price
and quantity); (ii) parties are required to deposit
initial margin to secure their obligations under the
contract; (iii) parties are obligated and entitled to
pay or receive variation margin in the amount of
gain or loss on the position periodically over the
period the contract is outstanding; (iv) purchasers
and sellers are permitted to close out their positions
by selling or purchasing offsetting contracts; and (v)
settlement may be provided for by either (a) cash
payment through a clearing entity that acts as the
counterparty to both sides of the contract without
delivery of the underlying commodity; or (b)
physical delivery of the underlying commodity. See
Edward F. Greene et al., U.S. Regulation of
International Securities and Derivatives Markets
§14.08[2] (8th ed. 2006). See also Final FDIC Retail
Forex Rule, supra note 12; Proposed OCC Retail
Forex Rule, supra note 12 (each explaining that
their retail forex rule would not apply to forex
forward contracts).

32 See Final CFTC Retail Forex Rule, supra note
12; Final FDIC Retail Forex Rule, supra note 12;
Proposed OCC Retail Forex Rule, supra note 12.

33 See CFTC v. Zelener, 373 F.3d 861 (7th Cir.
2004); see also CFTC v. Erskine, 512 F.3d 309 (6th
Cir. 2008) (discussing Zelener contracts).

34 CEA section 2(c)(2)(E)(ii) refers to agreements,
contracts, or transactions described in CEA section
2(c)(2)(B)(i)(I) (which is incorporated into subparts
(i) and (ii) of the Commission’s definition of ‘‘retail
forex transaction”). In addition, CEA section
2(c)(2)(E)(iii)(II) requires the Commission to treat
similarly all agreements, contracts, and transactions
in foreign currency described in CEA section
2(c)(2)(B)(i)(I) and all agreements, contracts, and
transactions that are functionally or economically
similar to agreements, contracts, or transactions
described in CEA section 2(c)(2)(B)(i)(I). The
Commission preliminarily believes that agreements,
contracts, and transactions described in CEA
section 2(c)(2)(C)(i) (including rolling spot forex
transactions) are functionally or economically
similar to agreements, contracts, or transactions
described in CEA section 2(c)(2)(B)(i)(I). Therefore,
the Commission is defining “retail forex
transaction” to encompass the types of agreements,
contracts, and transactions described in CEA
section 2(c)(2)(G)(i), such as rolling spot forex
transactions, and is reflected in subpart (iii) of the
Commission’s definition. See also Final FDIC Retail
Forex Rule, supra note 12; Proposed OCC Retail
Forex Rule, supra note 12 (both concluding that
rolling spot forex transactions are more like futures
than spot contracts). Some courts have held these
contracts to be spot contracts in form. See, e.g.,
CFTC v. Erskine, 512 F.3d 309, 326 (6th Cir. 2008);
CFTCv. Zelener, 373 F.3d 861, 869 (7th Cir. 2004).

pursuant to section 742 of the Dodd-
Frank Act to treat all agreements,
contracts, and transactions in foreign
currency described in CEA section
2(c)(2)(B)(i)(I) and all agreements,
contracts, and transactions in foreign
currency that are functionally or
economically similar to agreements,
contracts, or transactions described in
CEA section 2(c)(2)(B)(i)(I), similarly.35
Like a spot forex transaction, a rolling
spot forex transaction with a retail
customer may initially require delivery
of currency within two days. In practice,
however, contracts with a retail
customer for a rolling spot forex
transaction may be indefinitely renewed
every other day, and no currency is
actually delivered until one party
affirmatively closes out the position.36
The Commission preliminarily believes
that a contract with a retail customer for
a rolling spot forex transaction is
economically more similar to a retail
forex future, as described in CEA
section 2(c)(2)(B)(i)(), than a spot forex
contract.

B. Rule 15b12-1T(b): Broker-Dealers
Engaged in a Retail Forex Business

Rule 15b12-1T(b) allows any
registered broker or dealer to engage in
a retail forex business provided that
such broker or dealer complies with the
Exchange Act, the rules and regulations
thereunder, and the SRO rules,
including, but not limited to, the
disclosure, recordkeeping (or
documentation), capital and margin,
reporting, and business conduct
requirements, insofar as they are
applicable to retail forex transactions. In
order for broker-dealers to engage in
retail forex transactions after July 16,
2011, the Commission must adopt rules
prescribing appropriate requirements
with respect to disclosure,
recordkeeping, capital and margin,
reporting, business conduct,
documentation,37 and such other
standards or requirements that the
Commission determines to be
necessary.38 Because broker-dealers
engaging in a retail forex business are

357 U.S.C. 2(c)(2)(E)(iii)(1I); see also Final FDIC
Retail Forex Rule, supra note 12; Proposed OCC
Retail Forex Rule, supra note 12.

36 For example, in Zelener, the retail forex dealer
retained the right, at the date of delivery of the
currency, to deliver the currency, roll the
transaction over, or offset all or a portion of the
transaction with another open position held by its
customer. See CFTC v. Zelener, 373 F.3d 861, 868
(7th Cir. 2004).

37 The Commission considers the documentation
requirements as a subset of recordkeeping
requirements. To avoid confusion, the Commission
will refer to these requirements collectively as
recordkeeping requirements.

38 See Public Law 111-203, § 742(c)(2) (amending
CEA section 2(c)(2)).

already subject to numerous regulatory
requirements with respect to this
business under the Exchange Act, the
rules and regulations thereunder, and
SRO rules, the Commission does not
intend to create any new obligations
under this interim final temporary rule
for broker-dealers that are engaged in a
retail forex business. The Commission
provides below illustrative examples of
obligations, including certain SRO
requirements, applicable to broker-
dealers’ retail forex transactions.39

Disclosure Requirements

Broker-dealers that engage in a retail
forex business must comply with the
disclosure requirements in NASD Rule
2210.40 NASD Rule 2210 requires all
communications with the public by
members of FINRA—including forex-
related communications—to be based on
principles of fair dealing and good faith,
to be fair and balanced, and to provide
a sound basis for evaluating the facts
regarding the market generally and a
customer’s specific transaction.4* NASD
Rule 2210 further prohibits broker-
dealers from making “any false,
exaggerated, unwarranted or misleading
statement or claim in any
communication with the public.” As
stated in the FINRA Forex Notice, a
broker-dealer’s communications with
the public “must adequately disclose
the risks associated with forex trading,
including the risks of highly leveraged
trading,” and a broker-dealer “must also
make sure that [its] communications
with the public are not misleading
regarding, among other things: [tlhe
likelihood of profits or the risks of forex
trading, including leveraged trading;
[t]he firm’s role in or compensation
from the trade; [t]he firm’s or the
customer’s access to the interbank
currency market; or [tlhe performance or
accuracy of electronic trading platforms
or software sold or licensed by or
through the firm to customers in
connection with forex trading, including
falsely advertising claims regarding
slippage rates.” 42

Further, FINRA stated in its
regulatory notice to members that
FINRA Rule 2010 (formerly NASD Rule
2110), which requires broker-dealers, in
the conduct of their business, to observe
high standards of commercial honor and
just and equitable principles of trade,
applies to all of a broker-dealer’s

391n this connection, the Commission notes that
in the FINRA Forex Notice, FINRA described
specific FINRA rules that apply to retail forex
activities of broker-dealers, which are referenced
below. See FINRA Forex Notice, supra note 18.

40 See id.

41 See id.

42]d.
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business, including its retail forex
business.43 FINRA stated, for example,
that to comply with FINRA Rule 2010,

a member firm must adequately disclose
to its retail customers that the firm is
acting as a counterparty to a transaction,
the risks associated with forex trading,
and the risks and terms of leveraged
trading.44

Recordkeeping Requirements

Exchange Act Rules 17a-3 and 17a—4
require a broker-dealer to make, keep
current, and preserve records regarding
its business. For example, Exchange Act
Rules 17a-3(a)(2) and 17a-3(a)(11)
require a broker-dealer to make and
keep current a general ledger, which
provides details relating to all assets,
liabilities, and nominal accounts.

A broker-dealer is also required to
preserve, for a period of not less than
three years, originals of all
communications received and copies of
all communications (and any approvals
thereof) sent by the broker-dealer
relating to its business as such,
including all communications that are
subject to SRO rules regarding
communications with the public.45 As
discussed above, communications with
the public regarding retail forex are
subject to NASD Rule 2210.46 In
addition, Exchange Act Rule 17a—4(b)(7)
requires a broker-dealer to preserve, for
a period of not less than three years, all
written agreements (or copies thereof)
entered into by the broker-dealer
relating to its business as such,
including agreements with respect to
any account. Accordingly, broker-
dealers must preserve, for a period of
not less than three years, originals of all
communications received and copies of
all communications (and any approvals
thereof) sent by the broker-dealer and
any written agreements with respect to
retail forex transactions.

Another example of recordkeeping
requirements applicable to retail forex
transactions derives from the Bank
Secrecy Act (“BSA”), as amended by the
USA PATRIOT Act and implemented
under rules promulgated by the U.S.
Treasury Department’s Financial Crimes
Enforcement Network (“FinCEN"’),
which requires broker-dealers to make,
keep, retain, and report certain records
that have a high degree of usefulness for
the purposes of criminal, tax, or

431d.

441d.

45 Exchange Act Rule 17a—4(b)(4). See Exchange
Act Release No. 44992 (Oct. 26, 2001), 66 FR 55818
(Nov. 23, 2001).

46 See supra note 40 and accompanying text
regarding NASD Rule 2210 (communications with
the public).

regulatory matters.4” Exchange Act Rule
17a—8 requires broker-dealers to comply
with the reporting, recordkeeping, and
record retention requirements of the
BSA’s implementing regulations.48

Net Capital and Margin Requirements

Each broker-dealer must comply with
Exchange Act Rule 15¢3—1, which
prescribes minimum regulatory net
capital requirements for broker-dealers
and is applicable to all business
activities of the broker-dealer, including
forex. The Commission notes that,
under Exchange Act Rule 15¢3-1, any
uncollateralized current exposure by a
broker-dealer to retail forex transactions
must be deducted when computing the
firm’s net capital. The provisions of the
net capital rule dealing with contractual
commitment charges under Rule 15¢3—
1(c)(2)(viii) also apply to commitments
with respect to foreign currency.
Further, pursuant to Exchange Act
section 7, broker-dealer margin
requirements are generally set according
to Regulation T 42 and SRO margin
rules.50

Reporting Requirements

A broker-dealer is required to file
with the Commission periodic financial

47 See 31 CFR Chapter X (formerly 31 CFR Part
103); see also 67 FR 44048 (July 1, 2002)
(amendments to BSA regulations requiring that a
broker-dealer report suspicious transactions).

48 See Exchange Act Release No. 18321 (Dec. 10,
1981); 46 FR 61454 (Dec. 17, 1981); see also FINRA
Rule 3310 (formerly NASD Rule 3011) (requiring
FINRA member firms to establish and implement
policies and procedures that can be reasonably
expected to detect and cause the reporting of
suspicious transactions). As FINRA noted, “FINRA
member firms engaging in retail forex activities
should ensure their Anti-Money Laundering
Program addresses the risks associated with the
business and includes procedures for monitoring,
detecting, and reporting suspicious transactions
associated with their retail forex activities.” FINRA
Forex Notice, supra note 18.

4912 CFR Part 220.

50In 2009, FINRA solicited comment on proposed
FINRA Rule 2380 to establish a leverage limitation
for retail forex. Specifically, proposed FINRA Rule
2380, as modified by Amendment No. 2, would
prohibit any member firm from permitting a
customer to: (1) initiate any forex position with a
leverage ratio of greater than 4 to 1; and (2)
withdraw money from an open forex position that
would cause the leverage ratio for such position to
be greater than 4 to 1. In addition, it would exempt
from the proposed leverage limitation any security
as defined in Exchange Act section 3(a)(10). See
FINRA Regulatory Notice 09-06 (Retail Forex)
(January 2009). FINRA filed Amendment No. 1 to
the proposed rule change on August 27, 2009. See
Letter from Gary L. Goldsholle, Vice President and
Associate General Counsel, FINRA, to Elizabeth M.
Murphy, Secretary, Commission (Aug. 27, 2009).
On November 12, 2009, FINRA filed Amendment
No. 2 to the proposed rule. Amendment No. 2
replaced and superseded Amendment No. 1 in its
entirety. The proposed rule change, as modified by
Amendment No. 2, was published for comment in
the Federal Register on December 8, 2009.
Exchange Act Release No. 61090 (Dec. 1, 2009), 74
FR 64776 (Dec. 8, 2009).

and operational reports (i.e., FOCUS
Reports), as prescribed in Exchange Act
Rule 17a-5, that include relevant
information regarding the broker-dealer,
including information regarding its
retail forex business, if any. In addition,
FINRA has advised its member firms
that a broker-dealer’s expansion of its
business to include retail forex
transactions constitutes a material
change in business operations pursuant
to NASD Rule 1017(a), and broker-
dealers must first apply for and receive
approval from FINRA to conduct this
activity.51 Additionally, as discussed
above, Exchange Act Rule 17a—8
requires broker-dealers to report to
FinCEN certain enumerated types of
transactions, including suspicious
transactions in foreign currencies and
foreign currency futures and options.>2

Business Conduct Requirements

In the course of complying with
certain Exchange Act requirements,
rules and regulations thereunder, and
SRO rules relating to business conduct,
broker-dealers must address their retail
forex business. For example, as
discussed above, FINRA Rule 2010
(formerly NASD Rule 2110), which
requires broker-dealers, in the conduct
of their business, to observe high
standards of commercial honor and just
and equitable principles of trade,
applies to all of a broker-dealer’s
business, including its retail forex
business.53 FINRA has noted that the
following examples of conduct in
relation to a retail forex business are
prohibited under FINRA Rule 2010,
including: Misappropriating or
mishandling customer funds; using,
selling, or leasing electronic trading
platforms that allow ““slippage” of trade
executions in a manner that
disproportionately or unfairly affects the
customer; manipulating or displaying
false quotes; offering mock, or
“demonstration,”” accounts that do not
accurately reflect the risks of forex
trading; making post-execution price
adjustments that are inappropriate and
unfavorable to the customer; soliciting
business for and introducing customers
to a forex dealer without conducting
adequate due diligence on the forex
dealer, or in a way that misleads the
customer about the forex dealer or forex
trading, including how customer funds
will be held; failing to conduct due
diligence on any solicitors that
introduce forex customers to the broker-

51 See FINRA Forex Notice, supra note 18
(emphasizing that a broker-dealer’s expansion of
business into retail forex constitutes a material
change in business operations under NASD rules).

52 See supra note 48 and accompanying text.

53 See FINRA Forex Notice, supra note 18.



Federal Register/Vol.

76, No. 136/Friday, July 15, 2011/Rules and Regulations

41681

dealer; and accepting forex-related
trades from an entity or individual that
solicits retail forex business on behalf of
the firm in a misleading or deceptive
way.54

Broker-dealers also need to address
retail forex transactions in connection
with the customer reserve bank account
requirements under Exchange Act Rule
15¢3-3. In calculating what amount, if
any, a broker-dealer must deposit on
behalf of its customers in a reserve bank
account pursuant to Exchange Act Rule
15c¢3-3(e), the broker-dealer must use
the formula set forth in Exchange Act
Rule 15c3-3a. Specifically, the
Commission staff has interpreted
Exchange Act Rule 15¢3-3 to require
that the broker-dealer must include the
net balance due to customers in non-
regulated commodity accounts, reduced
by any deposits of cash or securities
with any clearing organization or
clearing broker in connection with the
open contracts in such accounts.?5

Furthermore, Exchange Act section
15(b)(4)(E) authorizes the Commission
to impose sanctions against a broker-
dealer for failing reasonably to supervise
another person subject to the firm’s
supervision who committed a violation
of specified laws, including the CEA,
unless the broker-dealer established
procedures, and a system for applying
such procedures, that would reasonably
be expected to prevent and detect,
insofar as practicable, the violation of
law.56 Thus, broker-dealers engaged in a
retail forex business should include in
their policies and procedures
mechanisms to prevent and detect
potential violations of applicable laws
and regulations in connection with that
business.

The examples provided above are not
inclusive of all regulatory requirements
administered by the Commission that
are implicated by retail forex business
conducted by broker-dealers. By
providing these examples, the
Commission does not intend to suggest
that other provisions, rules and
regulations, including antifraud
provisions and SRO rules, may not
apply to retail forex business. At the
same time, this interim final temporary
rule is not intended to impose new
regulatory obligations for broker-dealers,
in connection with such business.

54 See id.

55 See Division of Market Regulation’s
Interpretations of Rule 15¢3-3 under the Securities
Exchange Act of 1934, Exchange Act Release No.
9922 (Jan. 2, 1973); see also FINRA Forex Notice,
supra note 18 (stating that the requirement in
Exchange Act Rule 15¢3-3 applies to forex
transactions).

56 See 15 U.S.C. 780(b)(4)(E).

C. Rule 15b12-1T(c): Broker-Dealers
Deemed To Be Acting Pursuant to a
Commission Rule

Rule 15b12—1T(c) provides that any
registered broker or dealer that engages
in a retail forex business in compliance
with paragraph (b) of this rule on or
after the effective date of this rule will
be deemed, until July 16, 2012, to be
acting pursuant to rule or regulation
described in CEA section 2(c)(2)(E)(@i)(T),
as amended by section 742 of the Dodd-
Frank Act. This rule will allow broker-
dealers that engage in a retail forex
business to do so until July 16, 2012,
subject to compliance with existing
applicable requirements.

Rule 15b12—1T(c) applies to broker-
dealers that prior to the effective date of
the rule had entered into retail forex
transactions that continue after the
effective date. The rule also applies to
broker-dealers that begin after the rule’s
effective date to engage in retail forex
transactions. As the Commission
explained above, FINRA has advised its
member firms that a broker-dealer that
expands into a retail forex business
must first apply for and receive
approval to conduct this activity, as a
change in business operations pursuant
to NASD Rule 1017(a).5”

D. Rule 15b12-1T(d): Expiration

Rule 15b12-1T(d) provides that the
rule will expire and no longer be
effective on July 16, 2012. The
Commission believes that the sunset
date is appropriate because it will allow
the existing regulatory framework for a
retail forex business to continue for a
defined period and thereby give the
Commission sufficient time to
determine what further appropriate
steps, if any, to take with respect to a
retail forex business.

III. Request for Comment

The Commission is requesting
comments from all members of the
public regarding all aspects of the
interim final temporary rule and the
current market practices involving retail
forex transactions, as well as any
investor protection or other concerns
that should be addressed by
Commission rulemaking. The
Commission particularly requests
comments from the point of view of
broker-dealers that are presently
engaged in a retail forex business,
broker-dealers that plan to engage in
such a business, customers that use
retail forex transactions, and ECPs.
Together with continued discussions
with market participants and other
regulators, the Commission considers

57 See FINRA Forex Notice, supra note 18.

this rulemaking to be an important
avenue for gathering more information
from affected parties about the current
scope and nature of retail forex
transactions. Such information will
inform the Commission’s thoughtful
review of the appropriate regulatory
framework for retail forex transactions
before or beyond the expiration of the
interim final rule. The Commission also
seeks comment on the particular
questions below, which have been
designed to elicit a robust discussion of
the uses and reasons for such
transactions as they occur today, as well
as the potential need for additional
regulation. The Commission will
carefully consider all comments
received, and will benefit especially
from detailed comments and comments
responding to other commentary in the
public file for this rulemaking.

Interim Final Temporary Rule

1. Should the Commission clarify or
modify any of the definitions included
in Rule 15b12-1T? If so, which
definitions and what specific
modifications are appropriate or
necessary?

2. Are the requirements in Rule
15b12—-1T sufficiently clear? Is
additional guidance from the
Commission necessary?

3. Rule 15b12-1T is an interim final
temporary rule that is set to expire on
July 16, 2012. Should the Commission
extend the expiration date of the rule
and if so, for how long?

Possible Permanent Rule Regulating a
Retail Forex Business

4. Should the Commission propose
new rules relating to the retail forex
business operated by broker-dealers for
public comment, issue a final rule
amending the interim final temporary
rule, issue a final rule adopting the
interim final temporary rule as final, or
allow the interim final temporary rule to
expire without further action, which
would allow the statutory prohibition to
take effect? If further rulemaking is
appropriate, what should those rules
provide?

5. Should the Commission prohibit a
broker-dealer from engaging in retail
forex transactions altogether?
Alternatively, should the Commission
prohibit a broker-dealer from engaging
in retail forex transactions other than
forex transactions engaged in solely (1)
to effect the purchase or sale of a foreign
security or in order to clear or settle
such purchase or sale, or (2) to facilitate
distribution to customers of monies or
securities received through corporate
actions (e.g., coupons, dividends, class
action settlements, and rights offerings)
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with respect to foreign securities?
Should the Commission permit other
retail forex transactions that otherwise
facilitate customers’ securities
transactions and minimize risk exposure
to customers from changes in foreign
currency rates? Do investors have
adequate recourse against broker-dealers
for any misconduct related to retail
forex transactions? Would retail forex
customers be harmed if broker-dealers
were unable to provide them with
certain forex-related services? Which
services? What benefits might retail
forex customers receive in connection
with forex-related services offered by
broker-dealers, as compared to other
intermediaries? Would the benefits
outweigh potential harm?

6. Should the Commission adopt rules
modeled on the Final CFTC Retail Forex
Rule, the Final FDIC Retail Forex Rule,
or the Proposed OCC Retail Forex Rule?
If so, which aspects of those rules
should the Commission consider
adopting? What would be the associated
costs and benefits?

7. Should the Commission adopt final
permanent rules governing retail forex
transactions? If so, what should those
rules address?

8. Are there any requirements or
prohibitions not covered in the Final
CFTC Retail Forex Rule, the Final FDIC
Retail Forex Rule, or the Proposed OCC
Retail Forex Rule that the Commission
should address? Do existing Exchange
Act provisions, rules and regulations
thereunder, and SRO rules governing
broker-dealers appropriately protect
retail forex customers of broker-dealers?
Should the Commission consider
rulemaking to address any concerns that
are not adequately addressed under the
current regulatory framework?

9. What distinctive characteristics of
retail forex transactions should the
Commission take into consideration if it
were to engage in further rulemaking
relating to such transactions? Are there
certain types of retail forex transactions
(e.g., rolling spot transactions) that
warrant Commission rulemaking to
address specific disclosure and other
investor protection concerns? 58

Business Practices of Broker-Dealers
Engaged in Retail Forex Transactions

10. What is the extent of the retail
forex business currently conducted by
broker-dealers? Does the retail forex
business currently conducted by broker-
dealers consist solely or primarily of
forex transactions to facilitate

58 See, e.g., Gregory Zuckerman, Carrick
Mollenkamp & Lingling Wei, Suspicion of Forex
Gouging Spreads, The Wall Street Journal (Feb. 10,
2011) at A1 (describing allegations of overcharging
of customers by custody banks in currency trades).

customers’ securities transactions and
minimize risk exposure to customers
from changes in foreign currency rates?
In general, what proportion of the retail
forex business currently conducted by
broker-dealers do such transactions
account for? Please provide as
comprehensive of a description as
possible of the retail forex activities of
broker-dealers.

11. For what other reasons do broker-
dealers engage in retail forex
transactions and what proportion of the
retail forex business currently
conducted by broker-dealers do such
transactions account for? What benefits
do these transactions provide to
customers? What risks do customers
face by engaging in such transactions?

12. Provide estimates of the absolute
size of the retail forex business (in both
dollar amounts and numbers of
transactions) conducted by the broker-
dealer. What does this business
represent as an estimated percent of the
broker-dealer’s total business? As an
estimated percent of its total forex
business?

13. What is the estimated absolute
size of the retail forex business (in both
dollar amounts and numbers of
transactions) conducted by broker-
dealers overall? What does this business
represent as a percent of their total
business? As a percent of their total
forex business?

14. What types of customers engage in
retail forex transactions, including
rolling spot forex transactions?

15. Is the existing regulatory
framework for retail forex business as
currently conducted by broker-dealers
consistent with the protection of
investors, the maintenance of fair,
orderly, and efficient markets, and the
facilitation of capital formation?

16. What disclosures do broker-
dealers provide to their customers
regarding forex transactions that are
conducted to facilitate settlement of
securities transactions? What
disclosures do broker-dealers provide to
customers regarding forex transactions
that are conducted for other purposes
(e.g., at the customer’s request to hedge
against currency exchange risk exposure
associated with securities transactions,
or to engage in speculative activity)? Do
broker-dealers adequately and fully
disclose the risks associated with forex
trading? Do broker-dealers provide
information to customers regarding
pricing of forex transactions (e.g.,
pricing methodology, exchange rates for
foreign currencies, how the price was
calculated)? If so, is this information
provided in advance of or following the
forex transactions?

17. On what basis do broker-dealers
price retail forex transactions? For
example, do broker-dealers use the end-
of-day currency exchange rate or some
other benchmark? Do broker-dealers
maintain policies and procedures that
govern how forex transactions are
handled and priced for retail forex
customers? If broker-dealers do not
provide pricing information to retail
customers, what documentation does
the broker-dealer maintain to
demonstrate the price provided in retail
forex transactions?

18. Are transaction-time records for
retail forex transactions currently
created and provided to retail
customers? If not, what would be the
cost to create transaction-time records
for retail forex transactions? What
would be the cost to report to customers
the transaction time and/or the source
or basis for the currency exchange rate
provided on retail forex transactions?

19. For broker-dealers that provide
custody services to retail customers,
please describe any retail forex business
conducted with respect to these custody
services. What disclosures are provided
to retail customers in connection with
custody services? What pricing
information is provided to retail
customers in connection with forex
transactions conducted in relation to
custody services (e.g., pricing
methodology, exchange rates for foreign
currencies, how the price was
calculated)? If pricing information is
provided, is this information provided
in advance of or following the forex
transactions? On what basis do broker-
dealers price retail forex transactions
conducted in connection with custody
services? Do broker-dealers maintain
policies and procedures that govern
how forex transactions are handled and
priced in connection with custody
services for retail forex customers? If
broker-dealers do not provide pricing
information to retail customers in
connection with their custody business,
what documentation do broker-dealers
maintain to demonstrate to examiners
the price provided in retail forex
transactions?

20. Do broker-dealers provide retail
customers alternatives for obtaining
prevailing prices on retail forex
transactions? For example, do broker-
dealers inform customers that the
customer can choose whether the
broker-dealers will handle retail forex
transactions at rates set under a
“standing instruction” (i.e., non-
negotiated trades, where a customer
provides the broker-dealer discretion
with respect to handling the forex
transaction) or as a negotiated trade?
Where a broker-dealer provides a
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“standing instruction” process for
customers, what methods are used to
determine the appropriate exchange
rate? Do retail customers receive the
interbank rate or some other rate?

21. What conflicts of interest exist in
connection with broker-dealers
handling and pricing of retail forex
transactions? How do broker-dealers
manage these conflicts of interest? Do
broker-dealers disclose when they are
acting as a counterparty to a forex
transaction with a retail customer?

22. What compensation structures do
broker-dealers apply to retail forex
transactions (e.g., per trade
commissions, spreads, both)? Do broker-
dealers charge retail forex customers
rolling fees or additional transaction
fees, such as maintenance charges,
software licensing fees, commissions
paid to introducing brokers or other
third-party service providers? Are there
breakpoints offered to retail customers
based on, for example, volume or
number of trades? If so, are the
breakpoints available to all retail
customers?

23. What fees are charged by broker-
dealers for each type of retail forex
trade? What is the prevailing market rate
for retail forex transactions? How does
this differ from the prevailing market
rate for forex transactions with ECPs?
Does the prevailing market rate differ for
standing instruction fees and negotiated
trade fees?

24. Do broker-dealers disclose all
compensation charged to retail
customers? At what point during the
customer relationship are compensation
disclosures made (e.g., prior to any forex
transactions, following a forex
transaction)? What is the scope and
breadth of those disclosures? Should the
Commission consider rules that would
expand broker-dealers’ disclosure
obligations?

25. In light of the authority provided
under section 742 of the Dodd-Frank
Act for the Commission to consider any
other standards or requirements in
connection with retail forex transactions
that it determines to be necessary, when
a broker-dealer solicits business for and
introduces customers to a forex dealer,
what due diligence does the broker-
dealer conduct about the forex dealer?
What policies and procedures do
broker-dealers have in place, if any,
regarding supervision of unregistered
solicitors that introduce forex customers
to the broker-dealer and that are
employees or agents of the broker-
dealer?

26. What policies and procedures do
broker-dealers have in place regarding
advertisements and marketing materials

related to forex services offered to retail
customers?

27. Do broker-dealers provide
information to customers regarding
access to the interbank currency market?

28. What disclosures do broker-
dealers make to retail customers
regarding the performance and accuracy
(including slippage rates) of electronic
trading platforms or software sold or
licensed by or through the firm to
customers in connection with forex
trading?

29. What information do retail
customers believe is important for them
to receive from broker-dealers regarding
their forex transactions?

30. What business conduct concerns
do retail customers have regarding the
manner in which their broker-dealers
handle and price forex transactions?

31. Do broker-dealers provide
structured products to retail customers
that require forex transactions at
maturity? In connection with these
types of products, how are the foreign
exchange conversion fees calculated and
disclosed? Is the cost of the conversion
embedded in the transaction itself, or
must investors pay additional fees for
conversion?

32. What alternatives for handling
forex transactions outside of broker-
dealers are available to retail investors?
Would a transition of retail forex
business out of broker-dealers be
efficient or costly from the standpoint of
customers?

IV. Other Matters

The Administrative Procedure Act
generally requires an agency to publish
notice of a proposed rulemaking in the
Federal Register.59 This requirement
does not apply, however, if the agency
“for good cause finds * * * that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest.”” 60 Further, the Administrative
Procedure Act also generally requires
that an agency publish an adopted rule
in the Federal Register 30 days before it
becomes effective.6! This requirement,
however, does not apply if the agency
finds good cause for making the rule
effective sooner.62 The Commission, for
the reasons discussed above and below,
finds that notice and solicitation of
comment before the effective date of
Rule 15b12-1T is impracticable,
unnecessary, and contrary to the public
interest.63

59 See 5 U.S.C. 553(b).

60 Id.

61 See 5 U.S.C. 553(d).

62]d.

63 This finding also satisfies the requirements of
5 U.S.C. 808(2), allowing the rules to become

It was not until mid-June 2011 that
market participants first informed the
Commission of a possible disruption of
a potentially important forex service
provided by broker-dealers to retail
investors if the Commission did not act
swiftly to adopt a rule allowing retail
forex transactions by July 16, 2011, the
effective date of section 742 of the
Dodd-Frank Act.4 As noted above, one
representative of certain market
participants stated that ““it would
expose both broker-dealers and their
retail customers to needless operational,
price, credit and other risks if the
[Commission did] not allow broker-
dealers to engage in foreign exchange
activity that is ancillary to the broker-
dealer’s ordinary securities execution,
clearing, settlement and booking
activity.”” 65 The Commission believes
that Congress, in enacting section 742 of
the Dodd-Frank Act, may not have
intended to prohibit certain types of
foreign exchange activity, which might
be beneficial to retail investors. To
allow the existing regulatory framework
for retail forex transactions to continue
for a defined period, to avoid potentially
unintended consequences from broker-
dealers immediately discontinuing their
retail forex business, and to provide the
Commission sufficient time to
determine the appropriate regulatory
framework regarding retail forex
transactions, the Commission is
adopting on an interim final temporary
basis Rule 15b12—1T. The Commission
does not intend to create new regulatory
obligations for broker-dealers in
adopting this interim final temporary
rule. The Commission further
emphasizes that it is requesting
comment on all aspects of the rule. The
Commission will carefully consider the
comments it receives.

V. Paperwork Reduction Act

The Commission notes that interim
final temporary Rule 15b12—1T does not
create new regulatory obligations for
broker-dealers, and therefore does not
impose any new ‘‘collections of
information” within the meaning of the
Paperwork Reduction Act of 1995
(“PRA”),56 nor does it create any new
filing, reporting, recordkeeping, or
disclosure reporting requirements for
broker-dealers that are or plan to be
engaged in a retail forex business.

effective notwithstanding the requirement of 5
U.S.C. 801 (if a federal agency finds that notice and
public comment are “impractical, unnecessary or
contrary to the public interest,” a rule “shall take
effect at such time as the federal agency
promulgating the rule determines”).

64 See Morgan Lewis Memo, supra note 15.

65]d.

6644 U.S.C. 3501 et seq.
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Accordingly, the Commission did not
submit the interim final temporary rule
to the Office of Management and Budget
for review in accordance with the PRA.
The Commission requests comment on
its conclusion that there are no
collections of information.

VI. Economic Analysis

A. Introduction

Exchange Act section 23(a)(2) requires
the Commission, when adopting rules
under the Exchange Act, to consider the
impact that any new rule would have on
competition, and prohibits the
Commission from adopting any rule that
would impose a burden on competition
that is not necessary or appropriate in
furtherance of the purposes of the
Exchange Act. Furthermore, section 2(b)
of the Securities Act of 1933 and
Exchange Act section 3(f) require the
Commission, when engaging in
rulemaking where it is required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to also consider, in addition to
the protection of investors, whether the
action will promote efficiency,
competition, and capital formation.

As noted above, section 742(c) of the
Dodd-Frank Act amended the CEA to
prohibit broker-dealers from engaging in
retail forex transactions after July 16,
2011, absent rulemaking by the
Commission to allow such transactions.
If there is no such rulemaking in place,
then certain transactions that may be
considered beneficial to retail investors,
such as hedging transactions and
securities conversion trades that take
more than two days to settle, may no
longer be conducted by broker-dealers.
Retail investors who transact in foreign
securities through a broker-dealer may
find it difficult to minimize their
currency risk exposure if risk-
minimizing hedging transactions are
moved outside the broker-dealer.

The Commission is adopting interim
final temporary Rule 15b12—-1T to allow
broker-dealers to engage in a retail forex
business for one year. This rule keeps in
place the regulatory framework that
currently exists for broker-dealers, and
preserves the ability of broker-dealers to
provide, among other services, hedging
and conversion trades, to retail investors
while the Commission considers what
further appropriate steps to take, if any.

B. Benefits and Impact on Efficiency,
Competition, and Capital Formation

Rule 15b12-1T is intended to
minimize market disruptions that may
occur when section 724(c) of the Dodd-
Frank Act goes into effect. Absent
rulemaking by the Commission, broker-

dealers would be required to exit the
retail forex business. Consequently,
retail customers who transact with a
broker-dealer for their foreign
investments may need to find another
service provider for their foreign
exchange transactions, which could
interrupt the customers’ ability to trade
in forex, depending on the availability
of retail forex-related services outside of
broker-dealers.

The interim final temporary rule
preserves retail customers’ access to the
forex markets through broker-dealers.
To the extent that this provides hedging
opportunities for foreign investments or
otherwise promotes an efficient
investment opportunity set by, for
example, permitting the continued use
of forex in connection with clearing
trades in foreign securities, economic
benefits accrue to retail investors,
assuming that no close substitutes exist
or that retail access to forex is not easily
available elsewhere.

Furthermore, by preserving a channel
for retail customers to access forex
transactions, the interim final temporary
rule prevents any loss of competition in
the retail forex space that could result
if broker-dealers were required to exit
the business. Potential effects of
reduced competition include, but are
not limited to, higher customer fees for
retail forex transactions charged by
remaining service providers, as well as
reduced availability of forex services to
retail customers if customers no longer
have access to these transactions
through broker-dealers.

C. Costs and Impact on Efficiency,
Competition, and Capital Formation

Because Rule 15b12—1T preserves the
regulatory regime that is in place prior
to the effective date of section 742(c) of
the Dodd-Frank Act, the rule imposes
no new regulatory burdens beyond
those that already exist for broker-
dealers engaged in a retail forex
business. The Commission recognizes,
however, that broker-dealers will face
regulatory costs and requirements
associated with operating in the retail
forex market, which are costs and
requirements that they already shoulder
from doing business. These include
costs related to disclosure,
recordkeeping and documentation,
capital and margin, reporting, and
business conduct. For example, a
broker-dealer that presently engages in
forex transactions with retail customers
incurs costs associated with
establishing, maintaining, and
implementing policies and procedures
to comply with regulatory requirements;
preparing disclosure documents;
establishing and maintaining forex-

related business records; and preparing
filings with the Commission, which may
include legal and accounting fees.

As discussed above, the Commission
is aware of potentially abusive practices
that may be occurring in the retail forex
market. To the extent that such practices
continue, for example, lack of disclosure
about fees and forex pricing, or
insufficient capital or margin
requirements, the retail forex market
may bear costs associated with the
inefficient provision of retail forex
services. The Commission believes,
however, that the cost of market
disruption that may occur if the
Commission does not promulgate the
interim final temporary rule is greater
than the cost of maintaining the current
regulatory regime while the Commission
seeks comment and evaluates whether a
more comprehensive regulatory regime
is necessary.

Because the regulatory requirements
for broker-dealers operating in the retail
forex market will remain unchanged,
Rule 15b12-1T will impose no new
burden on competition. Similarly, since
the rule preserves an existing regulatory
structure, the Commission does not
expect any potential impairment of the
capital formation process. Finally,
because the rule allows hedging
transactions, securities conversions, and
other transactions that allow investors
to continue to have access to these
vehicles, the Commission believes that
the interim temporary final rule will
promote efficiency.

VII. Regulatory Flexibility Certification

The Commission hereby certifies that
pursuant to 5 U.S.C. 605(b) the interim
final temporary rule contained in this
release will not have a significant
economic impact on a substantial
number of small entities. The interim
final temporary rule applies to broker-
dealers that may engage in retail forex
transactions. However, the Commission
does not intend for the interim final
temporary rule to impose new
regulatory obligations, costs, or burdens
on such broker-dealers. While the rule
applies to broker-dealers that may be
small businesses, any costs or regulatory
burdens incurred as a result of the rule
are the same as those incurred by small
broker-dealers prior to the effective date
of section 742 of the Dodd-Frank Act.
Broker-dealers have already incurred
those costs and regulatory burdens
through establishing compliance with
the rules adopted by the Commission
under the Exchange Act applicable to
broker-dealers. Further, the interim final
temporary rule does not change the
burdens on small broker-dealers relative
to large broker-dealers. Accordingly, the
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interim final temporary rule should not
have a significant economic impact on
a substantial number of small entities.
The Commission requests comment on
its conclusion that Rule 15b12—1T
should not have a significant economic
impact on a substantial number of small
entities.

VIII. Statutory Basis and Text of
Amendments

The Commission is adopting
Exchange Act Rule 15b12-1T pursuant
to section 2(c)(2) of the Commodity
Exchange Act, as well as pursuant to the
Exchange Act, as amended.

List of Subjects in 17 CFR Part 240

Brokers, Consumer protection,
Currency, Reporting and recordkeeping
requirements.

In accordance with the foregoing, the
Securities and Exchange Commission is
amending Title 17, chapter II of the
Code of Federal Regulations as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 1. The general authority citation for
part 240 is revised to read as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,772-2, 7723, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k—1, 781, 78m, 78n, 78n-1, 780,
780—4, 78p, 78q, 78s, 78u—5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b-11, and 7201 et. seq.; 18 U.S.C.
1350; 12 U.S.C. 5221(e)(3); and 7 U.S.C.
2(c)(2)(E), unless otherwise noted.

* * * * *

m 2. Add § 240.15b12—-1T to read as
follows:

§240.15b12-1T Brokers or dealers
engaged in a retail forex business.

(a) Definitions. In addition to the
definitions in this section, the following
terms have the same meaning as in the
Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.): “‘broker,” “dealer,”
“person,” “‘registered broker or dealer,”
and ‘“self-regulatory organization.”

(1) Act means the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.).

(2) Retail forex business means
engaging in one or more retail forex
transactions with the intent to derive
income from those transactions, either
directly or indirectly.

(3) Retail forex transaction means any
account, agreement, contract or
transaction in foreign currency that is
offered or entered into by a broker or
dealer with a person that is not an
eligible contract participant as defined
in section 1a(18) of the Commodity
Exchange Act (7 U.S.C. 1a(18)) and that
is:

(i) A contract of sale of a commodity
for future delivery or an option on such
a contract;

(ii) An option, other than an option
executed or traded on a national
securities exchange registered pursuant
to section 6(a) of the Act (15 U.S.C.
78(f)(a)); or

(iii) Offered, or entered into, on a
leveraged or margined basis, or financed
by a broker or dealer or any person
acting in concert with the broker or
dealer on a similar basis, other than:

(A) A security that is not a security
futures product as defined in section
1a(47) of the Commodity Exchange Act
(7 U.S.C. 1a(47)); or

(B) A contract of sale that:

(1) Results in actual delivery within
two days; or

(2) Creates an enforceable obligation
to deliver between a seller and buyer
that have the ability to deliver and
accept delivery, respectively, in
connection with their line of business.

(b) Any registered broker or dealer
may engage in a retail forex business
provided that such broker or dealer
complies with the Act, the rules and
regulations thereunder, and the rules of
the self-regulatory organization(s) of
which the broker or dealer is a member,
including, but not limited to, the
disclosure, recordkeeping, capital and
margin, reporting, business conduct,
and documentation requirements,
insofar as they are applicable to retail
forex transactions.

(c) Any registered broker or dealer
that is engaged in a retail forex business
in compliance with paragraph (b) of this
section on or after the effective date of
this section shall be deemed, until the
date specified in paragraph (d) of this
section, to be acting pursuant to a rule
or regulation described in section
2(c)(2)(E)(ii)(I) of the Commodity
Exchange Act (7 U.S.C. 2(c)(2)(E)(ii)(D)).

(d) This section will expire and no
longer be effective on July 16, 2012.

By the Commission.
Dated: July 13, 2011.
Cathy H. Ahn,
Deputy Secretary.
[FR Doc. 2011-18009 Filed 7-13-11; 4:15 pm]
BILLING CODE 8011-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 416
[Docket No. SSA-2009-0027]
RIN 0960-AH02

Electronic Substitutions for Form
SSA-538

AGENCY: Social Security Administration.

ACTION: Final rule with request for
comments.

SUMMARY: We are revising our
regulations to reflect our use of
electronic case processing at the initial
and reconsideration levels of our
administrative review process. Our prior
rule required adjudicators at these levels
to complete a Form SSA-538,
Childhood Disability Evaluation Form,
in all cases of children alleging
disability or continuing disability under
title XVI of the Social Security Act
(Act). However, we developed and now
use a Web-based tool that assists our
adjudicators in making disability
determinations in several States, and we
plan to expand its use to other States.
We are revising our regulation to reflect
the new tool. We are not changing the
requirement that State agency medical
and psychological consultants must
affirm the accuracy and completeness of
their findings of fact and discussion of
the supporting evidence, only the
manner in which they may provide the
required findings and affirmation. We
expect that this revision will improve
our efficiency by increasing our use of
electronic resources.

DATES: These rules are effective on July
15, 2011. Comment Date: To ensure that
your comments are considered, we must
receive them no later than September
13, 2011.

ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2009-0027 so that we may
associate your comments with the
correct regulation.

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available. We strongly urge you
not to include in your comments any
personal information, such as Social
Security numbers or medical
information.

e Internet: We strongly recommend
that you submit your comments via the
Internet. Please visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the Search
function to find docket number SSA-
2009-0027. The system will issue a
tracking number to confirm your
submission. You will not be able to
view your comment immediately
because we must post each comment
manually. It may take up to a week for
your comment to be viewable.

e Fax:Fax comments to (410) 966—
2830.
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e Mail: Address your comments to
the Office of Regulations, Social
Security Administration, 107 Altmeyer
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Cheryl Williams, Office of Medical
Listings Improvement, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235-
6401, (410) 965—1020. For information
on eligibility or filing for benefits, call
our national toll-free number, 1-800—
772—-1213, or TTY 1-800-325-0778, or
visit our Internet site, Social Security
Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:

What revision are we making?

We are revising paragraph (g) in
§416.924 of our regulations. This
paragraph explains how adjudicators at
each level of our administrative review
process must explain their findings
about whether a child is disabled or
continues to be disabled under the
Supplemental Security Income (SSI)
program. As currently drafted, that
paragraph requires us to complete a
standard Form SSA-538, Childhood
Disability Evaluation Form, when we
make an initial or reconsideration
determination. The form outlines the
steps of the sequential evaluation
process for children under SSI, and we
use it to explain our findings.

We are removing the requirement that
we complete a specific form, the SSA—
538. Instead, we are revising
§416.924(g) to provide that adjudicators
at the initial and reconsideration levels
will indicate their findings “in writing
in a manner that we prescribe.”

Why are we making this revision?

We are making this revision because
we process some of our cases
electronically, and we plan eventually
to process all of our cases electronically.
The State agencies that are already
processing cases electronically use a
web-based tool we developed to
indicate their findings. The web-based
tool does not include an exact copy of
our paper Form SSA-538,1 although it
includes all of the major elements of the

1In some cases, adjudicators still complete the
paper Form SSA-538 and include a scanned copy
of the form in the electronic case record. We plan
eventually to end this practice and to use only the
electronic tool.

SSA-538 at appropriate points as the
program leads adjudicators (including
State agency medical and psychological
consultants) through the
decisionmaking process in SSI
childhood cases. Both the SSA-538 and
the web-based tool include choices of
possible case dispositions and space in
which to explain the disposition. When
a functional assessment is required,
both the SSA-538 and the web-based
tool provide: (1) Space for explaining
the assessment of the child’s limitation
in each of the six functional domains
(§416.926a(b)(1)); (2) choices for
indicating the severity of the limitation
of any affected domains; and (3)
selections for whether a child’s
impairment or combination of
impairments functionally equals the
listings. They also require the State
agency medical or psychological
consultant with overall responsibility
for the findings to affirm that:

o He or she considered essential
policy factors and evidence,? and

e The determination is accurate and
complete.

The tool also requires affirmations
from any other medical or psychological
consultant(s) who provided input for
the findings.

Since we do not yet use electronic
programs to process cases in all State
agencies, we are not eliminating the
Form SSA-538, only removing reference
to it from §416.924(g). We are revising
the paragraph only to provide us with
the flexibility we need to use electronic
programs in making disability
determinations for children under SSL

Regulatory Procedures

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553
when we develop regulations. Social
Security Act, section 702(a)(5). The APA
provides exceptions to its notice and
public comment procedures when an
agency finds that there is good cause for
dispensing with such procedures
because they are impracticable,
unnecessary, or contrary to the public
interest.

We find that there is good cause
under 5 U.S.C. 553(b)(B) for dispensing
with notice and public comment
procedures because notice and public
comment are unnecessary. As we
indicated above, the only change we are
making in these rules is to remove our
requirement to use a specific paper
form, which will allow State agency
adjudicators to show, explain, and
affirm their findings in other ways. We

2We list the same factors in the web-based tool
that we list on form SSA-538.

are not making any substantive changes
to the information they must provide or
to our signature requirements. As we
explained in more detail earlier in this
preamble, the web-based tool includes
all of the essential elements of the SSA—
538; it simply does not include an
electronic version of a “Form SSA-538"
or contain web pages that look exactly
like the paper form.

For the same reason, we also find
good cause for dispensing with the 30-
day delay in the effective date of a final
rule under 5 U.S.C. 553(d). The change
represents merely another option for
recording and affirming our findings
and does not change the substance of
what we require adjudicators to record.
Therefore, we find that it is unnecessary
to delay the effective date of these rules.

Executive Order 12866, as
supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this final rule meets the
criteria for a significant regulatory
action under Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, OMB reviewed it.

Regulatory Flexibility Act

We certify that this final rule does not
have a significant economic impact on
a substantial number of small entities
because it affects only persons or States.
Thus, a regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

This rule does not create any new or
affect any existing collections and,
therefore, does not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

(Catalog of Federal Domestic Program No.
96.006, Supplemental Security Income.)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, blind, disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental security
income (SSI).

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set out in the
preamble, we amend title 20 of the Code
of Federal Regulations, chapter III, part
416, subpart I as follows:
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PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart I—[Amended]

m 1. The authority citation for subpart I
of part 416 continues to read as follows:

Authority: Secs. 221(m), 702(a) (5), 1611,
1614, 1619, 1631(a), (c), (d)(1), and (p), and
1633 of the Social Security Act (42 U.S.C.
421(m), 902(a)(5), 1382, 1382c, 1382h,
1383(a), (c), (d)(1), and (p), and 1383b); secs.
4(c) and 5, 6(c)—(e), 14(a), and 15, Pub. L. 98—
460, 98 Stat. 1794, 1801, 1802, and 1808 (42
U.S.C. 421 note, 423 note, and 1382h note).

m 2. Amend § 416.924 by revising
paragraph (g) to read as follows:

§416.924 How we determine disability for
children.

* * * * *

(g) How we will explain our findings.
When we make a determination or
decision whether you are disabled
under this section or whether your
disability continues under § 416.994a,
we will indicate our findings at each
step of the sequential evaluation process
as we explain in this paragraph. At the
initial and reconsideration levels of the
administrative review process, State
agency medical and psychological
consultants will indicate their findings
in writing in a manner that we
prescribe. The State agency medical or
psychological consultant (see
§416.1016) or other designee of the
Commissioner has overall responsibility
for completing the prescribed writing
and must sign the prescribed writing to
attest that it is complete, including the
findings of fact and any discussion of
supporting evidence. Disability hearing
officers, administrative law judges and
the administrative appeals judges on the
Appeals Council (when the Appeals
Council makes a decision) will indicate
their findings at each step of the
sequential evaluation process in their
determinations or decisions. In claims
adjudicated under the procedures in
part 405 of this chapter, administrative
law judges will also indicate their
findings at each step of the sequential
evaluation process in their decisions.
[FR Doc. 201117859 Filed 7-14-11; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. FDA-2010-F-0103]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Hydroxypropyl
Cellulose

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations for
hydroxypropyl cellulose by lowering
the minimum permitted viscosity from
145 centipoises (cPs) to 10 cPs and to
permit its use as a binder in dietary
supplements. This action is in response
to a petition filed by Nisso America, Inc.
DATES: This rule is effective July 15,
2011. Submit either electronic or
written objections and requests for a
hearing by August 15, 2011. See section
VII of this document for information on
the filing of objections.

ADDRESSES: You may submit either
electronic or written objections and
requests for a hearing, identified by
Docket No. FDA-2010-F—-0103, by any
of the following methods:

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written objections in the
following ways:

e Fax:301-827-6870.

¢ Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2010-F-0103 for this
rulemaking. All objections received will
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
objections, see the “Objections” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
objections received, go to http://

www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Laura Dye, Center for Food Safety and
Applied Nutrition (HFS-265), Food and
Drug Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740-3835,
240-402-1275.

SUPPLEMENTARY INFORMATION:
L Background

In a notice published in the Federal
Register of April 8, 2010 (75 FR 17928),
FDA announced that Nisso America
Inc., 45 Broadway, Suite 2120, New
York, NY 10006, filed a food additive
petition (FAP 0A4780). The petition
proposed to amend the food additive
regulations in § 172.870 (21 CFR
172.870), by lowering the minimum
permitted viscosity of hydroxypropyl
cellulose (HPC) identified in
§172.870(a)(1) from 145 cPs to 10 cPs
and to permit its use as a binder in
dietary supplements.

Section 172.870 includes both high-
substituted HPC, which contains not
more than 4.6 hydroxypropyl groups per
anhydroglucose unit (§ 172.870(a)(1)),
and low-substituted HPC, which
contains on average 0.1 to 0.4
hydroxypropyl groups per
anhydroglucose unit (§ 172.870(a)(2)).
High-substituted HPC can be used, in
accordance with good manufacturing
practice, as an emulsifier, film former,
protective colloid, stabilizer,
suspending agent and thickener
(§172.870(b)(1)). Low-substituted HPC
can be used, in accordance with good
manufacturing practice, as a binder and
disintegrator in tablets or wafers
containing dietary supplements
(§172.870(b)(2)). It is the high-
substituted HPC regulated under
§172.870(a)(1) and (b)(1) that is the
subject of this petition.

II. Evaluation of Safety

Under the general safety standard in
section 409 of the Federal Food, Drug,
and Cosmetic Act (the FD&C Act) (21
U.S.C. 348), a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. FDA’s food additive
regulations (21 CFR 170.3(i)) define safe
as ‘“‘a reasonable certainty in the minds
of competent scientists that the
substance is not harmful under the
intended conditions of use.” To
establish with reasonable certainty that
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a food additive is not harmful under its
intended conditions of use, FDA
considers the estimated human dietary
intake of the additive, the additive’s
toxicological data, and other relevant
information (such as published
literature) available to the Agency.

Both high-substituted HPC (the
subject of this petition) and low-
substituted HPC are forms of cellulose
and cellulose derivatives. The safety of
cellulose and cellulose derivatives has
been studied extensively in animals and
humans. These studies show that
cellulose and cellulose derivatives pass
unchanged through the gastrointestinal
tract and can be quickly detected in the
feces of test animals and humans when
consumed, confirming that the
consumption of cellulose and cellulose
derivatives at the proposed viscosity
and use level will not result in toxicity.
The Joint Food and Agriculture
Organization and the World Health
Organization (FAO/WHO) Expert
Committee for Food Additives (JECFA)
has evaluated the food uses of modified
celluloses, including HPC, and has
concluded that, as a group, modified
celluloses are of very low toxicity at the
levels of intake necessary to achieve the
desired effect and do not pose a hazard
to health (Ref. 1). Viscosity is not
specified by the JECFA as a factor
related to the safety of these additives.

Although there is no available safety
testing directly on HPC with a viscosity
of < 145 cPs, there have been numerous
studies on the viscosity related safety
effect for other modified celluloses.
Most of the safety studies we reviewed
analyzed the use of cellulose and
cellulose derivatives. All of these
studies support the assertion that there
is no safety effect arising from a change
in viscosity. Because high-substituted
HPC with a minimum viscosity of 10
cPs is not expected to have significantly
different biological properties than
those cellulose and cellulose derivatives
which have been studied, or the high
and low-substituted HPC currently
permitted under § 172.870, FDA
concludes that the proposed use of high-
substituted HPC with a minimum
viscosity of 10 cPs is safe.

Lastly, because high-substituted HPC
with a minimum viscosity of 10 cPs is
intended to be used for the same
purposes as are currently permitted for
either high and low-substituted HPC,
including as a binder in dietary
supplements, FDA concludes that the
proposed changes to § 172.870 will not
result in an increase in the combined
overall daily intake of high-substituted
and low-substituted HPC. Thus,
permitting the use of high-substituted
HPC with a minimum viscosity of 10

cPs for use as a binder in dietary
supplements will not result in an
increased intake or harm to human
health under the established conditions
of use.

III. Conclusion

FDA reviewed data in the petition and
other available relevant material to
evaluate the safety of the petitioned use
of high-substituted HPC with a
minimum viscosity of 10 cPs as an
emulsifier, film former, protective
colloid, stabilizer, suspending agent, or
thickener in food, and as a binder in
dietary supplements. Based on this
information, FDA concludes that the
proposed use of the additive is safe and
will achieve its intended technical effect
under the proposed conditions of use.
Therefore, the regulations in 21 CFR
part 172 should be amended as set forth
in this document.

IV. Public Disclosure

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition will be made
available for inspection at the Center for
Food Safety and Applied Nutrition by
appointment with the information
contact person (see FOR FURTHER
INFORMATION CONTACT). As provided in
§171.1(h), the Agency will delete from
the documents any materials that are
not available for public disclosure
before making the documents available
for inspection.

V. Environmental Impact

The Agency has previously
considered the environmental effects of
this rule as announced in the notice of
filing for FAP 0A4780 (75 FR 17928). No
new information or comments have
been received that would affect the
Agency’s previous determination that
there is no significant impact on the
human environment and that an
environmental impact statement is not
required.

VI. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VII. Objections

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) either electronic or
written objections. Each objection shall
be separately numbered, and each
numbered objection shall specify with

particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. It is only necessary to send
one set of documents. It is no longer
necessary to send three copies of all
documents. Identify documents with the
docket number found in brackets in the
heading of this document. Any
objections received in response to the
regulation may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

VIII. Section 301(ll) of the Federal Food,
Drug, and Cosmetic Act

FDA’s review of this petition was
limited to section 409 of FD&C Act. This
final rule is not a statement regarding
compliance with other sections of the
FD&C Act. For example, the Food and
Drug Administration Amendments Act
of 2007, which was signed into law on
September 27, 2007, amended the FD&C
Act to, among other things, add section
301(11) (21 U.S.C. 331(11)). Section
301(11) of the FD&C Act prohibits the
introduction or delivery for introduction
into interstate commerce of any food
that contains a drug approved under
section 505 of the FD&C Act (21 U.S.C.
355), a biological product licensed
under section 351 of the Public Health
Service Act (42 U.S.C. 262), or a drug or
biological product for which substantial
clinical investigations have been
instituted and their existence has been
made public, unless one of the
exceptions in section 301(11)(1) to (11)(4)
applies. In our review of this petition,
FDA did not consider whether section
301(11) of the FD&C Act or any of its
exemptions apply to food containing
this additive. Accordingly, this final
rule should not be construed to be a
statement that a food containing this
additive, if introduced or delivered for
introduction into interstate commerce,
would not violate section 301(11) of the
FD&C Act. Furthermore, this language is
included in all food additive final rules
and therefore should not be construed to
be a statement of the likelihood that
section 301(11) of the FD&C Act applies.
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IX. References

The following reference has been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday. (FDA has verified the
Web site address, but FDA is not
responsible for any subsequent changes
to the Web sites after this document
publishes in the Federal Register).

1. Evaluations of the Joint FAO/WHO
Expert Committee on Food Additives
(JECFA), Hydroxypropyl Cellulose
Toxicology Monograph 687, FAS 26—
JECFA 35/85, 1989; http://apps.who.int
/ipsc/database/evaluations/search.aspx.

List of Subjects in 21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 172 is
amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

m 1. The authority citation for 21 CFR

part 172 continues to read as follows:
Authority: 21 U.S.C. 321, 341, 342, 348,

371, 379e.

m 2. Section 172.870 is amended by

revising paragraphs (a)(1) and (b)(1) to

read as follows:

§172.870 Hydroxypropyl cellulose.

* * * * *

(a) * x %

(1) A cellulose ether containing
propylene glycol groups attached by an
ether linkage that contains, on an
anhydrous basis, not more than 4.6
hydroxypropyl groups per
anhydroglucose unit. The additive has a
minimum viscosity of 10 centipoises for
a 10 percent by weight aqueous solution
at 25 degrees C.

* * * * *

(b) * % %

(1) The additive identified in
paragraph (a)(1) of this section is used
or intended for use as an emulsifier,
film former, protective colloid,
stabilizer, suspending agent, or
thickener in food, in accordance with
good manufacturing practice. The
additive also may be used as a binder
in dietary supplements, in accordance

with good manufacturing practice.
* * * * *

Dated: July 6, 2011.
Susan M. Bernard,
Acting Director, Office of Regulations, Policy
and Social Sciences, Center for Food Safety
and Applied Nutrition.

[FR Doc. 2011-17928 Filed 7-14-11; 8:45 am]
BILLING CODE 4160-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulation on Benefits Payable in
Terminated Single-Employer Plans to
prescribe interest assumptions under
the regulation for valuation dates in
August 2011. The interest assumptions
are used for paying benefits under
terminating single-employer plans
covered by the pension insurance
system administered by PBGC.
DATES: Effective August 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion
(Klion.Catherine@pbgc.gov), Manager,
Regulatory and Policy Division,
Legislative and Regulatory Department,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—4024. (TTY/TDD users
may call the Federal relay service toll-
free at 1-800-877-8339 and ask to be
connected to 202—326—4024.)
SUPPLEMENTARY INFORMATION: PBGC'’s
regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribes actuarial
assumptions—including interest
assumptions—for paying plan benefits
under terminating single-employer
plans covered by title IV of the
Employee Retirement Income Security
Act of 1974. The interest assumptions in
the regulation are also published on
PBGC’s Web site (http://www.pbgc.gov).
PBGC uses the interest assumptions in
Appendix B to Part 4022 to determine
whether a benefit is payable as a lump
sum and to determine the amount to
pay. Appendix C to Part 4022 contains
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC'’s historical
methodology. Currently, the rates in
Appendices B and C of the benefit
payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the benefit
payments regulation are updated
monthly. This final rule updates the
benefit payments interest assumptions
for August 2011.1

The August 2011 interest assumptions
under the benefit payments regulation
will be 2.25 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for July 2011,
these interest assumptions are
unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the payment of
benefits under plans with valuation
dates during August 2011, PBGC finds
that good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

1 Appendix B to PBGC’s regulation on Allocation
of Assets in Single-Employer Plans (29 CFR part
4044) prescribes interest assumptions for valuing
benefits under terminating covered single-employer
plans for purposes of allocation of assets under
ERISA section 4044. Those assumptions are
updated quarterly.
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m 2. In appendix B to part 4022, Rate Set
214, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i [ i3 n; ny
214 8—1-11 9-1-11 2.25 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
214, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i [ i3 n; ny
214 8—1-11 9-1-11 2.25 4.00 4.00 4.00 7 8

Issued in Washington, DC, on this 12th day
of July 2011.

Laricke Blanchard,

Deputy Director for Policy Pension Benefit
Guaranty Corporation.

[FR Doc. 2011-17931 Filed 7-14—11; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0578]

RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor from August 3, 2011
through August 31, 2011. This action is
necessary and intended to ensure safety
of life on the navigable waters of the
United States immediately prior to,
during, and immediately after fireworks
events. During the aforementioned
period, the Coast Guard will enforce
restrictions upon, and control
movement of, vessels in a specified area
in Chicago Harbor. During the
enforcement period, no person or vessel
may enter the safety zone without

permission of the Captain of the Port,
Sector Lake Michigan.

DATES: The regulations in 33 CFR
165.931 will be enforced at various
times and on various dates between 9:15
p-m. on August 3, 2011 to 9:45 p.m. on
August 31, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at 414-747—
7154, e-mail Adam.D.Kraft@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone;
Chicago Harbor, Navy Pier Southeast,
Chicago, IL listed in 33 CFR 165.931 for
the following events:

(1) Navy Pier Fireworks; on August 3,
2011 from 9:15 p.m. through 9:45 p.m.;
on August 6, 2011 from 10: p.m. through
10:30 p.m.; on August 10, 2011 from
9:15 p.m. through 9:45 p.m.; on August
13, 2011 from 10 p.m. through 10:30
p-m.; on August 17, 2011 from 9:15 p.m.
through 9:45 p.m.; on August 20, 2011
from 10 p.m. through 10:30 p.m.; on
August 24, 2011 from 9:15 p.m. through
9:45 p.m.; on August 27, 2011 from 10
p-m. through 10:30 p.m.; and on August
31, 2011 from 9:15 p.m. through 9:45

.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within, or
exit the safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,

Sector Lake Michigan, or his or her on-
scene representative. While within the
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of these enforcement
periods via broadcast Notice to Mariners
or Local Notice to Mariners. The
Captain of the Port, Sector Lake
Michigan, will issue a Broadcast Notice
to Mariners notifying the public when
enforcement of this safety zone is
suspended. If the Captain of the Port,
Sector Lake Michigan, determines that
the safety zone need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to
Mariners to grant general permission to
enter the safety zone. The Captain of the
Port, Sector Lake Michigan, or his or her
on-scene representative may be
contacted via VHF Channel 16.

Dated: June 29, 2011.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2011-17795 Filed 7-14—11; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0372]

RIN 1625-AA00

Safety Zone; BGSU Football Gridiron

Classic Golf and Dinner Fireworks,
Catawba Island Club, Port Clinton, OH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Captain of the Port Detroit Zone on
Lake Erie, Port Clinton, Ohio. This zone
is intended to restrict vessels from
portions of Lake Erie during the BGSU
Football Gridiron Classic Golf and
Dinner Fireworks. This temporary safety
zone is necessary to protect spectators
and vessels from the hazards associated
with a fireworks display.

DATES: This rule is effective from 9:30
p-m. on July 25, 2011 until 10 p.m. on
July 25, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011-
0372 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0372 in the “keyword”
box, and then clicking “search”. They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail BM1 Tracy Girard,
Response Department, Marine Safety
Unit Toledo, Coast Guard; telephone
(419)418-6036, e-mail
tracy.m.girard@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good

cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a comment period to run would be
impractical in that it would prevent the
Captain of the Port Detroit from
performing the function of keeping the
boating public safe from the hazards
associated with a maritime fireworks
display.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Waiting for a 30 day effective
period to run is impracticable and
contrary to the public interest for the
same reasons discussed in the preceding
paragraph.

Background and Purpose

On July 25, 2011, Bowling Green State
University will hold its BGSU Football
Gridiron Classic Golf and Dinner
Fireworks, a fundraising golf
tournament at the Catawba Island Club
on the shores of Lake Erie. The
associated fireworks will be launched
from a waterborne platform between
9:30 p.m. and 10 p.m. The Captain of
the Port Detroit has determined that
waterborne fireworks displays present
various public hazards. Such hazards
include obstructions to the waterway
that may cause marine casualties and
the explosive danger of fireworks and
debris falling into the water that may
cause death or serious bodily harm.
Establishing a safety zone to control
vessel movement around the location of
the launch platform will help ensure the
safety of persons and property at these
events and help minimize the associated
risks.

Discussion of Rule

Because of the aforementioned
hazards, the Captain of the Port Detroit
has determined that a temporary safety
zone is necessary to ensure the safety of
spectators and vessels during the setup,
loading, and launching of the BGSU
Football Gridiron Classic Golf and
Dinner Fireworks Display. The safety
zone will encompass all U.S. navigable
waters of Lake Erie within a 75-yard
radius of the fireworks launch site
located at position 41°34’18.10” N,
082°51718.70” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Detroit or the
designated on scene patrol personnel.

Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port, Sector Detroit or his designated on
scene representative. The Captain of the
Port, Sector Detroit or his designated on
scene representative may be contacted
via VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone around the pier will be relatively
small and exist for relatively short time.
Thus, restrictions on vessel movement
within that particular area are expected
to be minimal. Under certain
conditions, moreover, vessels may still
transit through the safety zone when
permitted by the Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the Lake Erie, Catawba
Island, Port Clinton, OH between 9:30
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p.m. on July 25, 2011 and 10 p.m. on
July 25, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will
only be in effect for thirty minutes. In
the event that this temporary safety zone
affects shipping, commercial vessels
may request permission from the
Captain of the Port, Sector Detroit to
transit through the safety zone. The
Coast Guard will give notice to the
public via a Broadcast Notice to
Mariners that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their

regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 023—-01, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded this action
is one of a category of actions which do
not individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction because it
involves the establishment of a
temporary safety zone. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0372 to read as
follows:

§165.T09-0372 Safety Zone; BGSU
Football Gridiron Classic Golf Dinner
Fireworks, Catawba Island; Port Clinton,
OH.

(a) Location. The following area is a
temporary safety zone: all U.S.
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navigable waters of Lake Erie, Catawba
Island, Port Clinton, OH within a 75-
yard radius of the fireworks launch site
located at position 41°34718.10” N,
082°51’18.70” W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(b) Effective and enforcement period.
This regulation is effective and will be
enforced from 9:30 p.m. until 10:00 p.m.
on July 25, 2011. The Captain of the
Port, Sector Detroit, or his on scene
representative may suspend
enforcement of the safety zone at any
time.

(c) Regulations.

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port,
Sector Detroit, or his designated on-
scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Detroit or his designated on-
scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Sector Detroit is
any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port,
Sector Detroit to act on his behalf. The
on-scene representative of the Captain
of the Port, Sector Detroit will be aboard
either a Coast Guard or Coast Guard
Auxiliary vessel. The Captain of the
Port, Sector Detroit or his designated on
scene representative may be contacted
via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Detroit or his on-scene representative to
obtain permission to do so. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port, Sector Detroit or his
on-scene representative.

Dated: June 30, 2011.
J. E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Detroit.

[FR Doc. 2011-17800 Filed 7-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[USCG—2010-0577]

RIN 1625-AA00

Safety Zone; Annual Events Requiring

Safety Zones in Milwaukee Harbor,
Milwaukee, WI

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
this safety zone for annual fireworks
events in the Captain of the Port Sector
Lake Michigan zone at various times
from 10 p.m. on July 21, 2011 through
11 p.m. on July 30, 2011 and then again
from 10:15 p.m. through 11 p.m. on
August 21, 2011. This action is
necessary and intended to ensure safety
of life on the navigable waters
immediately prior to, during, and
immediately after fireworks events.
During the aforementioned periods, the
Coast Guard will enforce restrictions
upon, and control movement of, vessels
in a specified. During the enforcement
period, no person or vessel may enter
these safety zones without permission of
the Captain of the Port, Sector Lake
Michigan.

DATES: The regulations in 33 CFR
165.935 will be enforced at various
times between 10 p.m. on July 21, 2011
and 11 p.m. on July 30, 2011 and then
again between 10:15 p.m. and 11 p.m.
on August 21, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at (414) 747—
7154, e-mail Adam.D.Kraft@uscg.mil.
SUPPLEMENTARY INFORMATON: The Coast
Guard will enforce the safety zone listed
in 33 CFR 165.935, Safety Zones,
Milwaukee Harbor, Milwaukee, WI, for
the following events:

(1) Festa Italiana fireworks display on
July 21, 2011 from 10 p.m. through
10:45 p.m.; on July 22, 2011 from 10
p-m. through 10:45 p.m.; on July 23,
2011 from 10 p.m. through 10:45 p.m.;
on July 24, 2010 from 10 p.m. through
10:45 p.m.

(2) German Festival fireworks display
on July 29, 2011 from 9:45 p.m. through
10:30 p.m.; on July 30, 2011 from 10:15
p-m. through 11 p.m.

(3) Irish Festival fireworks display on
August 21, 2011 from 10:15 p.m.
through 11 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within, or
exit a safety zone. Vessels and persons
granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or a designated
representative. While within a safety
zone, all vessels shall operate at the
minimum speed necessary to maintain a
safe course.

This notice is issued under authority
of 33 CFR 165.935 Safety Zone,
Milwaukee Harbor, Milwaukee, WI and
5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast
Guard will provide the maritime
community with advance notification of
these enforcement periods via Broadcast
Notice to Mariners or Local Notice to
Mariners. The Captain of the Port,
Sector Lake Michigan will issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
suspended. If the Captain of the Port,
Sector Lake Michigan, determines that
the safety zone need not be enforced for
the full duration stated in this notice, he
or she may use a Broadcast Notice to
Mariners to grant general permission to
enter the safety zone. The Captain of the
Port, Sector Lake Michigan, or his or her
on-scene representative may be
contacted via VHF Channel 16.

Dated: June 29, 2011.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-17798 Filed 7-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

Docket No. USCG-2011-0584]

RIN 1625-AA00

Safety Zone; Truman-Hobbs Alteration

of the Elgin Joliet & Eastern Railroad
Drawbridge; lllinois River, Morris, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Illinois River near Morris, Illinois.
This zone is intended to restrict vessels
from a portion of the Illinois River due
to the Truman-Hobbs alteration of the
Elgin Joliet & Eastern Railroad
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Drawbridge. This temporary safety zone
is necessary to protect the surrounding
public and vessels from the hazards
associated with the alteration of the
Elgin Joliet & Eastern Railroad
Drawbridge.

DATES: This rule is effective in the CFR
on July 15, 2011 through 7 a.m. on July
16, 2011. This rule is effective with
actual notice for purposes of
enforcement at 7 a.m. on July 8, 2011.
This rule will remain in effect through
7 a.m. on July 16, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011-
0584 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0584 in the “Keyword”
box, and then clicking “search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or e-mail BM1 Adam Kraft,
U.S. Coast Guard Sector Lake Michigan,
at 414-747-7148 or
Adam.D.Kraft@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when an agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under U.S.C. 553
(b)(B), the Coast Guard finds that good
cause exists for not publishing a notice
of proposed rulemaking (NPRM) with
respect to this rule because waiting for
a notice and comment period to run
would be impracticable and contrary to
the public interest in that it would
prevent the Coast Guard from protecting
the public and vessels on navigable
waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the reasons discussed in

the preceding paragraph, a 30-day
notice period would be impracticable
and contrary to the public interest.

Background and Purpose

The Truman-Hobbs alteration of the
Elgin Joliet & Eastern Railroad
Drawbridge will begin on July 08, 2011.
This temporary safety zone is necessary
to protect vessels from the hazards
associated with those alteration efforts.
The falling debris associated with the
removal and replacement of the bridge
spans poses a serious risk of injury to
persons and property. As such, the
Captain of the Port, Sector Lake
Michigan, has determined that the
alteration project of the Elgin Joliet &
Eastern Railroad Drawbridge poses
significant risks to public safety and
property and that a safety zone is
necessary.

Discussion of Rule

The safety zone will encompass all
U.S. navigable waters of the Illinois
River in the vicinity of the Elgin Joliet
& Eastern Railroad Drawbridge between
Mile Marker 270.1 and Mile Marker
271.5 of the Illinois River in Morris, IL.
[DATUM: NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. The Captain of the Port,
Sector Lake Michigan, or his or her
designated representative may be
contacted via VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not

interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone around the bridge project will be
relatively small and exist for relatively
short duration. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor on
a portion of the Illinois River between
7 a.am. on July 08, 2011 and 7 a.m. on
July 16, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will
only be enforced while unsafe
conditions exist. Vessel traffic will be
minimal due to the public and
commercial outreach that has been
made the by D8 Bridge Branch over the
last 18 months.

In the event that this temporary safety
zone affects shipping, commercial
vessels may request permission from the
Captain of The Port, Sector Lake
Michigan, or his or her designated
representative to transit through the
safety zone. The Coast Guard will give
notice to the public via a Broadcast to
Mariners that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
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regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and

have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone and is therefore categorically
excluded under paragraph 34(g) of the
Instruction.

A final environmental analysis
checklist and categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0584 to read as
follows:

§165.T09-0584 Safety Zone; Truman-
Hobbs alteration of the Elgin Joliet &
Eastern Railroad Drawbridge, Morris,
lllinois.

(a) Location. The safety zone will
encompass all U.S. navigable waters of
the Illinois River in the vicinity of the
Elgin Joliet & Eastern Railroad
Drawbridge between Mile Marker 270.1
and Mile Marker 271.5 of the Illinois
River in Morris, IL. [DATUM: NAD 83].

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 7 a.m. on July 8, 2011
until 7 a.m. on July 16, 2011. If the
alteration project is completed before
July 16, 2011, the Captain of the Port,
Sector Lake Michigan, or his or her
designated representative, may suspend
the enforcement of this safety zone.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
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permitted by the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative.

(3) The ““designated representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf. The designated
representative of the Captain of the Port,
Sector Lake Michigan, will be on land
in the vicinity of the safety zone and
will have constant communications
with the involved safety vessels that
will be provided by the contracting
company, James McHugh Construction,
and will have communications with a
D8 Bridge Branch representative, who
will be on scene as well.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan, or his or her designated
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan, or his or her designated
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
or her designated representative.

Dated: July 1, 2011.
M.W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-17802 Filed 7-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AN83

Presumptive Service Connection for
Diseases Associated With Service in
the Southwest Asia Theater of
Operations During the Persian Gulf
War: Functional Gastrointestinal
Disorders

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) adopts as a final rule the
proposal to amend its adjudication
regulations regarding presumptive
service connection for medically
unexplained chronic multisymptom
illnesses associated with service in the
Southwest Asia theater of operations for
which there is no record during service.
This amendment implements a decision

by the Secretary that there is a positive
association between service in
Southwest Asia during certain periods
and the subsequent development of
functional gastrointestinal disorders
(FGIDs) and clarifies that FGIDs fall
within the scope of the existing
presumptions of service connection for
medically unexplained chronic
multisymptom illnesses.

DATES: This final rule is effective August
15, 2011.

Applicability Date: This final rule
shall apply to claims pending before,
filed with or remanded to VA on or after
August 15, 2011.

FOR FURTHER INFORMATION CONTACT:
Nancy Copeland, Regulations Staff
(211D), Compensation and Pension
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 461-9685.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on November 17, 2010 (75 FR
70162-65), VA proposed to amend its
adjudication regulations regarding the
presumption of service connection for
medically unexplained chronic
multisymptom illnesses. The
amendment clarifies VA’s interpretation
that FGIDs fall within the scope of the
existing presumption of service
connection for medically unexplained
chronic multisymptom illnesses. This
clarification is based on available
scientific and medical evidence
presented in the National Academy of
Sciences’ (NAS) April 2010 report titled:
Gulf War and Health, Volume 8: Update
on the Health Effects of Serving in the
Gulf War (NAS 2010 Report) and the
Secretary’s determination that there is a
positive association between service in
Southwest Asia during certain periods
and the subsequent development of
FGIDs.

In response to the proposed rule, VA
received eight (8) public comments. Of
these comments, 5 expressed general
support for the rulemaking. The sixth
commenter expressed belief that
“presumptive service connection for
gastrointestinal (GI) disorders and any
gastroesophageal reflux disease (GERD)
or “bowel inflammatory conditions”
should be related to Gulf War service for
the period 1990 through 1991 because of
the “hazardous chemical exposures
known as a toxic bowl of soup.” VA
appreciates this comment; however,
based on findings from the NAS 2010
report, the NAS Committee concluded
that there is sufficient evidence for an
association between deployment to the
Southwest Asia theater of operations

during the Gulf War and GI symptoms
consistent with FGIDs such as irritable
bowel syndrome and functional
dyspepsia which involve “‘recurrent or
prolonged clusters of symptoms that
occur together.” NAS 2010 Report, at
154. By contrast, Inflammatory Bowel
Disease (IBD), such as ulcerative colitis
or Crohn’s disease, and GERD are
considered to be “organic” or structural
diseases characterized by abnormalities
seen on x-ray, endoscopy, or through
laboratory tests. The NAS Committee
concluded that there is inadequate/
insufficient evidence to determine
whether an association exists between
deployment to the Southwest Asia
theater of operations during the Gulf
War and the development of structural
gastrointestinal diseases, and NAS
defines both IBD and GERD as structural
gastrointestinal diseases. This
rulemaking is limited to clarifying the
scope of the presumption for FGIDs as
medically unexplained chronic
multisymptom illnesses. Therefore, we
make no change based on this comment.

The seventh commenter expressed
belief that noise and vibration exposure
caused symptoms of various disorders,
including intestinal disorders, among
the “Gulf War Seabees” and that some
also have neural damage as a result of
vibration exposure. VA appreciates this
comment; however, we make no
changes based on this comment. This
rule is intended to clarify the scope of
the existing presumption of service
connection for medically unexplained
chronic multisymptom illnesses, which
applies to all veterans who served in the
Southwest Asia theater of operations
during the Persian Gulf War irrespective
of whether their illnesses can be shown
to be linked to a specific cause in
service, such as noise and vibration
exposure. To the extent the commenter
believes that noise and vibration
exposure may cause FGIDs, no change
to this rule is necessary, because the
rule already provides a presumption of
service connection for FGIDs in all Gulf
War Veterans. To the extent the
commenter believes presumptive
service connection based on noise and
vibration exposure is warranted for
conditions other than medically
unexplained chronic multisymptom
illnesses, that matter is beyond the
scope of this clarifying rule. We note
that a Veteran who believes his or her
injury, disease, or illness may be related
to noise or vibration exposure in service
may submit evidence of such effects in
support of his or her claim for benefits
and VA will consider that evidence in
deciding the claim.

The eighth and final commenter
advocated that VA broaden the scope of
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the rule by adopting the same effective
date standards established in Nehmer v.
United States Veterans’ Administration,
CV-86—6160 TEH (N.D. Cal.). For the
reasons explained below, we make no
change based on this comment.

In Nehmer, based on circumstances
unique to that case, a district court
issued a series of orders requiring VA to
readjudicate certain previously and
finally denied claims of Vietnam
Veterans and their survivors and, in
some circumstances, to pay such
claimants benefits retroactive to the date
of their previously denied claims. VA
has issued regulations at 38 CFR 3.816
to codify the requirements of the
Nehmer court orders.

Pursuant to statute, when VA issues a
final decision denying disability
compensation for a condition, VA is,
with one exception described below,
prohibited from later awarding benefits
retroactive to the date of the finally
denied claim. 38 U.S.C. 5110. Claimants
may seek to reopen their claims with
new evidence or may seek a new
decision based on an intervening change
in law, but the effective date of awards
in those circumstances generally may be
no earlier than the date of the new claim
or the effective date of the intervening
change in law. Id.; 38 CFR 3.114, 3.400.
Congress has authorized payment
retroactive to the date of a previously
and finally denied claim only in the
limited circumstance where the prior
final decision is shown to have been
based on “clear and unmistakable error”
of fact or law. See 38 U.S.C. 5109A and
7111.

The Nehmer court orders require VA
in certain cases to pay benefits
retroactive to the date of a previously
denied claim, even if VA’s prior
decision did not involve clear and
unmistakable error. The Nehmer court
orders apply only to claims by certain
Vietnam Veterans and their survivors
based on disability due to herbicide
exposure. Although VA is required to
comply with the Nehmer court orders,
VA has no independent authority to
expand the court’s orders or otherwise
to pay retroactive benefits not
authorized by statute. Accordingly, VA
cannot in this rule authorize retroactive
payments without regard to the effect of
prior final decisions and without regard
to the requirement for a showing of clear
and unmistakable error in order to
support such a retroactive award.
Because existing statutes and
regulations provide clear guidance
concerning the effective dates of awards
under this rule, we make no change to
the rule based on this comment.

In this final rule we are making a
change to subparagraph (3) to improve

clarity and revising the note to
subparagraph (3) to clarify concepts
involving medically unexplained
chronic multisymptom illnesses that
comprise FGIDs and facilitate
understanding of information relating to
diagnosis of such disorders.
Subparagraph (3) of the proposed rule
stated that the disorders entitled to
presumptive service connection are
“Functional gastrointestinal disorders,
including, but not limited to irritable
bowel syndrome and functional
dyspepsia (excluding structural
gastrointestinal diseases).” 75 FR at
70165. We believe this language, in
conjunction with information in the
note to paragraph (a)(2)(i)(B)(3), which
lists irritable bowel syndrome and
functional dyspepsia as specific
functional gastrointestinal disorders, is
repetitive and unnecessary. We have
therefore revised subparagraph (3) to
remove the language regarding irritable
bowel syndrome and functional
dyspepsia. Secondly, the proposed rule
included the following language in a
note to paragraph (a)(2)(i)(B)(3):
“Functional gastrointestinal disorders
are a group of conditions characterized
by chronic or recurrent symptoms that
were present for at least 6 months prior
to diagnosis and have been currently
active for 3 months, that are
unexplained by any structural,
endoscopic, laboratory, or other
objective signs of disease or injury and
that may be related to any part of the
gastrointestinal tract. * * *”” We believe
this language might be unclear as to
when the 3-month period starts and
what the difference is between the 6-
month and 3-month periods.
Established medical principles
regarding these disorders generally
require symptom onset at least 6 months
prior to diagnosis and the presence of
symptoms sufficient to diagnose the
specific disorder at least 3 months prior
to diagnosis. We have therefore revised
the note to explain how a diagnosis of
FGID is made.

Therefore, based on the rationale set
forth in the proposed rule and this
document, we are adopting the
provisions of the proposed rule as a
final rule with the changes discussed
above.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this rule will not have a significant
economic impact on a substantial

number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This rule would
not affect any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this rule is exempt from the initial and
final regulatory flexibility analysis
requirements of sections 603 and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a ““significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), as any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined and it has been determined
not to be a significant regulatory action
under Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
year. This rule would have no such
effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this final rule are 64.109, Veterans
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Compensation for Service-Connected
Disability, and 64.110, Veterans
Dependency and Indemnity
Compensation for Service-Connected
Death.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on July 6, 2011, for
publication.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Veterans, Vietnam.

Dated: July 12, 2011.
Robert C. McFetridge,
Director, Regulation Policy and Management,

Office of the General Counsel, Department
of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 3 as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2. Amend § 3.317 by revising
paragraph (a)(2)(i)(B)(3) and adding a
note to paragraph (a)(2)(i)(B)(3) to read
as follows:

§3.317 Compensation for certain
disabilities due to undiagnosed illnesses.

(a) * *x %

(2) * * %

(i) * % %

(B) * * %

(3) Functional gastrointestinal
disorders (excluding structural
gastrointestinal diseases).

Note to paragraph (a)(2)(i)(B)(3):
Functional gastrointestinal disorders are a
group of conditions characterized by chronic
or recurrent symptoms that are unexplained
by any structural, endoscopic, laboratory, or
other objective signs of injury or disease and
may be related to any part of the
gastrointestinal tract. Specific functional
gastrointestinal disorders include, but are not
limited to, irritable bowel syndrome,
functional dyspepsia, functional vomiting,
functional constipation, functional bloating,
functional abdominal pain syndrome, and

functional dysphagia. These disorders are
commonly characterized by symptoms
including abdominal pain, substernal
burning or pain, nausea, vomiting, altered
bowel habits (including diarrhea,
constipation), indigestion, bloating,
postprandial fullness, and painful or difficult
swallowing. Diagnosis of specific functional
gastrointestinal disorders is made in
accordance with established medical
principles, which generally require symptom
onset at least 6 months prior to diagnosis and
the presence of symptoms sufficient to
diagnose the specific disorder at least 3
months prior to diagnosis.

* * * * *

[FR Doc. 2011-17814 Filed 7—14—-11; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-OAR-2009-0647; FRL-9438-7]

Approval and Promulgation of Air
Quality Implementation Plans; New
Mexico; Section 110(a)(2)
Infrastructure Requirements for 1997
8-Hour Ozone and Fine Particulate
Matter National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the State of New Mexico pursuant
to the Clean Air Act (CAA or Act) that
address the infrastructure elements
specified in the CAA section 110(a)(2),
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and 1997
fine particulate matter (PM- s) national
ambient air quality standards (NAAQS
or standards). We are determining that
the current New Mexico State
Implementation Plan (SIP) meets the
following infrastructure elements which
were subject to EPA’s completeness
findings pursuant to CAA section
110(k)(1) for the 1997 8-hour ozone
NAAQS dated March 27, 2008, and the
1997 PM, s NAAQS dated October 22,
2008: 110(a)(2)(A), (B), (C), (D)(ii), (E),
(F), (G), (H), (), (K), (L), and (M). EPA

is also approving a November 2, 2006,
SIP revision to regulation 20.2.3 of the
New Mexico Administrative Code
(NMAC) (Ambient Air Quality
Standards), to remove the state ambient
air quality standards from being an
applicable requirement under the State’s
Title V permitting program, found at
20.2.70 NMAC (Operating Permits). EPA
is also converting our February 27,
1987, conditional approval of New
Mexico’s PSD program (52 FR 5964) to

a full approval based on the November
2, 1988, approval of New Mexico’s stack
height regulations (53 FR 44191). Lastly,
EPA is making a number of U.S. Code
of Federal Regulations (CFR)
codification technical corrections to
amend the description of the approved
New Mexico SIP. This action is being
taken under section 110 and part C of
the Act.

DATES: This rule is effective on August
15, 2011.

ADDRESSES: EPA established a docket
for this action under Docket ID No.
EPA-R06-0OAR-2009-0647. All
documents in the docket are listed at
http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act (FOIA) Review Room
between the hours of 8:30 a.m. and 4:30
p-m. weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
Please make the appointment at least
two working days in advance of your
visit. There is a fee of 15 cents per page
for making photocopies of documents.
On the day of the visit, please check in
at the EPA Region 6 reception area at
1445 Ross Avenue, Suite 700, Dallas,
Texas.

FOR FURTHER INFORMATION CONTACT: Ms.
Dayana Medina, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202-2733,
telephone 214-665-7241; fax number
214-665—6762; e-mail address
medina.dayana@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” means EPA.
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V. Statutory and Executive Order Reviews

I. Background

The background for today’s actions is
discussed in detail in our May 2, 2011,
proposal to approve submittals from the
State of New Mexico pursuant to the
CAA that address the infrastructure
elements specified in the CAA section
110(a)(2), necessary to implement,
maintain, and enforce the 1997 8-hour
ozone and 1997 fine particulate matter
(PM,5) NAAQS (76 FR 24421). In it, we
proposed to find that the current New
Mexico SIP meets the provisions of the
CAA sections 110(a)(1) and 110(a)(2)
(i-e., 110(a)(2)(A)—(C), (D)(ii), (E)-(H),
and (J)-(M)) for the 1997 ozone and
1997 PM, s NAAQS. We also proposed
to approve a revision to regulation
20.2.3 NMAC (Ambient Air Quality
Standards) into the New Mexico SIP, to
remove the state ambient air quality
standards from being an applicable
requirement under the State’s Title V
permitting program. EPA also proposed
to correct an administrative oversight by
converting our February 27,1987,
conditional approval of New Mexico’s
PSD program (52 FR 5964) to a full
approval based on the November 2,
1988, approval of New Mexico’s stack
height regulations (53 FR 44191), at
which point New Mexico fully met the
condition in the conditional approval.
Lastly, EPA proposed to make several
CFR codification technical corrections
to amend the description of the
approved New Mexico SIP.

Our May 2, 2011, proposal provides a
detailed description of the revisions and
the rationale for EPA’s proposed
actions, together with a discussion of
the opportunity to comment. The public
comment period for these actions closed
on June 1, 2011, and we did not receive
any comments. For more information,
please see our proposed rulemaking, at
76 FR 24421, the Technical Support
Document, and other supporting
documentation available in the
electronic docket for this action at
http://www.regulations.gov (Docket
Identification No. EPA-R06—-OAR-
2009-0647).

II. Additional Background Information

EPA is currently acting upon SIPs that
address the infrastructure requirements
of CAA section 110(a)(1) and (2) for
ozone and PM, s NAAQS for various
states across the country. Commenters
on EPA’s recent proposals for some
states raised concerns about EPA
statements that it was not addressing
certain substantive issues in the context
of acting on the infrastructure SIP

submissions.! The commenters
specifically raised concerns involving
provisions in existing SIPs and with
EPA’s statements that it would address
two issues separately and not as part of
actions on the infrastructure SIP
submissions: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and EPA’s policies
addressing such excess emissions
(“SSM”); and (ii) existing provisions
related to ““director’s variance” or
“director’s discretion” that purport to
permit revisions to SIP approved
emissions limits with limited public
process or without requiring further
approval by EPA, that may be contrary
to the CAA (“‘director’s discretion”).
EPA notes that there are two other
substantive issues for which EPA
likewise stated that it would address the
issues separately: (i) existing provisions
for minor source new source review
programs that may be inconsistent with
the requirements of the CAA and EPA’s
regulations that pertain to such
programs (“minor source NSR”’); and (ii)
existing provisions for Prevention of
Significant Deterioration programs that
may be inconsistent with current
requirements of EPA’s “Final NSR
Improvement Rule,” 67 FR 80186
(December 31, 2002), as amended by 72
FR 32526 (June 13, 2007) (“NSR
Reform”). In light of the comments, EPA
now believes that its statements in
various proposed actions on
infrastructure SIPs with respect to these
four individual issues should be
explained in greater depth with respect
to these issues. EPA notes that we did
not receive comments on these issues in
response to our New Mexico proposal
(76 FR 24421), but because of the
concern raised in the context of action
on other state infrastructure SIP
submissions, EPA feels it important to
further clarify our proposal.

EPA intended the statements in the
proposals concerning these four issues
merely to be informational, and to
provide general notice of the potential
existence of provisions within the
existing SIPs of some states that might
require future corrective action. EPA did
not want states, regulated entities, or
members of the public to be under the
misconception that the Agency’s

1See, Comments of Midwest Environmental
Defense Center, dated May 31, 2011. Docket # EPA—
R05-OAR-2007-1179 (adverse comments on
proposals for three states in Region 5). EPA notes
that these public comments on another proposal are
not relevant to this rulemaking and do not have to
be directly addressed in this rulemaking. EPA will
respond to these comments in the appropriate
rulemaking action to which they apply.

approval of the infrastructure SIP
submission of a given state should be
interpreted as a reapproval of certain
types of provisions that might exist
buried in the larger existing SIP for such
state. Thus, for example, EPA explicitly
noted that the Agency believes that
some states may have existing SIP
approved SSM provisions that are
contrary to the CAA and EPA policy,
but that “in this rulemaking, EPA is not
proposing to approve or disapprove any
existing State provisions with regard to
excess emissions during SSM of
operations at facilities.” EPA further
explained, for informational purposes,
that “EPA plans to address such State
regulations in the future.” EPA made
similar statements, for similar reasons,
with respect to the director’s discretion,
minor source NSR, and NSR Reform
issues. EPA’s objective was to make
clear that approval of an infrastructure
SIP for these ozone and PM, s NAAQS
should not be construed as explicit or
implicit reapproval of any existing
provisions that relate to these four
substantive issues.

Unfortunately, the commenters and
others evidently interpreted these
statements to mean that EPA considered
action upon the SSM provisions and the
other three substantive issues to be
integral parts of acting on an
infrastructure SIP submission, and
therefore that EPA was merely
postponing taking final action on the
issue in the context of the infrastructure
SIPs. This was not EPA’s intention. To
the contrary, EPA only meant to convey
its awareness of the potential for certain
types of deficiencies in existing SIPs,
and to prevent any misunderstanding
that it was reapproving any such
existing provisions. EPA’s intention was
to convey its position that the statute
does not require that infrastructure SIPs
address these specific substantive issues
in existing SIPs and that these issues
may be dealt with separately, outside
the context of acting on the
infrastructure SIP submission of a state.
To be clear, EPA did not mean to imply
that it was not taking a full final agency
action on the infrastructure SIP
submission with respect to any
substantive issue that EPA considers to
be a required part of acting on such
submissions under section 110(k) or
under section 110(c). Given the
confusion evidently resulting from
EPA’s statements, however, we want to
explain more fully the Agency’s reasons
for concluding that these four potential
substantive issues in existing SIPs may
be addressed separately.

The requirement for the SIP
submissions at issue arises out of CAA
section 110(a)(1). That provision
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requires that states must make a SIP
submission “within 3 years (or such
shorter period as the Administrator may
prescribe) after the promulgation of a
national primary ambient air quality
standard (or any revision thereof)” and
that these SIPS are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. Section
110(a)(2) includes a list of specific
elements that “[e]ach such plan”
submission must meet. EPA has
historically referred to these particular
submissions that states must make after
the promulgation of a new or revised
NAAQS as “infrastructure SIPs.” This
specific term does not appear in the
statute, but EPA uses the term to
distinguish this particular type of SIP
submission designed to address basic
structural requirements of a SIP from
other types of SIP submissions designed
to address other different requirements,
such as “nonattainment SIP”
submissions required to address the
nonattainment planning requirements of
part D, “regional haze SIP” submissions
required to address the visibility
protection requirements of CAA section
169A, new source review permitting
program submissions required to
address the requirements of part D, and
a host of other specific types of SIP
submissions that address other specific
matters.

Although section 110(a)(1) addresses
the timing and general requirements for
these infrastructure SIPs, and section
110(a)(2) provides more details
concerning the required contents of
these infrastructure SIPs, EPA believes
that many of the specific statutory
provisions are facially ambiguous. In
particular, the list of required elements
provided in section 110(a)(2) contains a
wide variety of disparate provisions,
some of which pertain to required legal
authority, some of which pertain to
required substantive provisions, and
some of which pertain to requirements
for both authority and substantive
provisions.2 Some of the elements of
section 110(a)(2) are relatively
straightforward, but others clearly
require interpretation by EPA through
rulemaking, or recommendations
through guidance, in order to give

2For example, section 110(a)(2)(E) provides that
states must provide assurances that they have
adequate legal authority under state and local law
to carry out the SIP; section 110(a)(2)(C) provides
that states must have a substantive program to
address certain sources as required by part C of the
CAA; section 110(a)(2)(G) provides that states must
have both legal authority to address emergencies
and substantive contingency plans in the event of
such an emergency.

specific meaning for a particular
NAAQS.?

Notwithstanding that section 110(a)(2)
states that “each” SIP submission must
meet the list of requirements therein,
EPA has long noted that this literal
reading of the statute is internally
inconsistent, insofar as section
110(a)(2)(I) pertains to nonattainment
SIP requirements that could not be met
on the schedule provided for these SIP
submissions in section 110(a)(1).4 This
illustrates that EPA must determine
which provisions of section 110(a)(2)
may be applicable for a given
infrastructure SIP submission.
Similarly, EPA has previously decided
that it could take action on different
parts of the larger, general
“infrastructure SIP” for a given NAAQS
without concurrent action on all
subsections, such as section
110(a)(2)(D)(i), because the Agency
bifurcated the action on these latter
“interstate transport” provisions within
section 110(a)(2) and worked with states
to address each of the four prongs of
section 110(a)(2)(D)(i) with substantive
administrative actions proceeding on
different tracks with different
schedules.? This illustrates that EPA
may conclude that subdividing the
applicable requirements of section
110(a)(2) into separate SIP actions may
sometimes be appropriate for a given
NAAQS where a specific substantive
action is necessitated, beyond a mere
submission addressing basic structural
aspects of the state’s SIP. Finally, EPA
notes that not every element of section
110(a)(2) would be relevant, or as
relevant, or relevant in the same way,
for each new or revised NAAQS and the
attendant infrastructure SIP submission

3For example, section 110(a)(2)(D)(i) requires
EPA to be sure that each state’s SIP contains
adequate provisions to prevent significant
contribution to nonattainment of the NAAQS in
other states. This provision contains numerous
terms that require substantial rulemaking by EPA in
order to determine such basic points as what
constitutes significant contribution. See, e.g., “Rule
To Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Revisions to Acid Rain Program; Revisions to the
NOx SIP Call; Final Rule,” 70 FR 25162 (May 12,
2005) (defining, among other things, the phrase
“contribute significantly to nonattainment”).

4See, e.g., Id., 70 FR 25162, at 63-65 (May 12,
2005) (explaining relationship between timing
requirement of section 110(a)(2)(D) versus section
110(a)(2)(D).

5EPA issued separate guidance to states with
respect to SIP submissions to meet section
110(a)(2)(D)(i) for the 1997 ozone and 1997 PM, 5
NAAQS. See, “Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and PM, s
National Ambient Air Quality Standards,” from
William T. Harnett, Director Air Quality Policy
Division OAQPS, to Regional Air Division Director,
Regions I-X, dated August 15, 2006.

for that NAAQS. For example, the
monitoring requirements that might be
necessary for purposes of section
110(a)(2)(B) for one NAAQS could be
very different than what might be
necessary for a different pollutant. Thus,
the content of an infrastructure SIP
submission to meet this element from a
state might be very different for an
entirely new NAAQS, versus a minor
revision to an existing NAAQS.®

Similarly, EPA notes that other types
of SIP submissions required under the
statute also must meet the requirements
of section 110(a)(2), and this also
demonstrates the need to identify the
applicable elements for other SIP
submissions. For example,
nonattainment SIPs required by part D
likewise have to meet the relevant
subsections of section 110(a)(2) such as
section 110(a)(2)(A) or (E). By contrast,
it is clear that nonattainment SIPs
would not need to meet the portion of
section 110(a)(2)(C) that pertains to part
G, i.e., the PSD requirement applicable
in attainment areas. Nonattainment SIPs
required by part D also would not need
to address the requirements of section
110(a)(2)(G) with respect to emergency
episodes, as such requirements would
not be limited to nonattainment areas.
As this example illustrates, each type of
SIP submission may implicate some
subsections of section 110(a)(2) and not
others.

Given the potential for ambiguity of
the statutory language of section
110(a)(1) and (2), EPA believes that it is
appropriate for EPA to interpret that
language in the context of acting on the
infrastructure SIPs for a given NAAQS.
Because of the inherent ambiguity of the
list of requirements in section 110(a)(2),
EPA has adopted an approach in which
it reviews infrastructure SIPs against
this list of elements “as applicable.” In
other words, EPA assumes that Congress
could not have intended that each and
every SIP submission, regardless of the
purpose of the submission or the
NAAQS in question, would meet each
of the requirements, or meet each of
them in the same way. EPA elected to
use guidance to make recommendations
for infrastructure SIPs for these NAAQS.

On October 2, 2007, EPA issued
guidance making recommendations for
the infrastructure SIP submissions for
both the 1997 8-hour ozone NAAQS and
the 1997 PM, s NAAQS.” Within this

6 For example, implementation of the 1997 PM 5
NAAQS required the deployment of a system of
new monitors to measure ambient levels of that new
indicator species for the new NAAQS.

7 See, “Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM; 5 National Ambient Air Quality
Standards,” from William T. Harnett, Director Air
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guidance document, EPA described the
duty of states to make these submissions
to meet what the Agency characterized
as the “infrastructure” elements for
SIPs, which it further described as the
“basic SIP requirements, including
emissions inventories, monitoring, and
modeling to assure attainment and
maintenance of the standards.” 8 As
further identification of these basic
structural SIP requirements,
“attachment A” to the guidance
document included a short description
of the various elements of section
110(a)(2) and additional information
about the types of issues that EPA
considered germane in the context of
such infrastructure SIPs. EPA
emphasized that the description of the
basic requirements listed on attachment
A was not intended “‘to constitute an
interpretation of 7 the requirements, and
was merely a “‘brief description of the
required elements.” ® EPA also stated its
belief that with one exception, these
requirements were ‘‘relatively self
explanatory, and past experience with
SIPs for other NAAQS should enable
States to meet these requirements with
assistance from EPA Regions.” 10 For the
one exception to that general
assumption, however, i.e., how states
should proceed with respect to the
requirements of section 110(a)(2)(G) for
the 1997 PM» s NAAQS, EPA gave much
more specific recommendations. But for
other infrastructure SIP submittals, and
for certain elements of the submittals for
the 1997 PM, s NAAQS, EPA assumed
that each State would work with its
corresponding EPA regional office to
refine the scope of a State’s submittal
based on an assessment of how the
requirements of section 110(a)(2) should
reasonably apply to the basic structure
of the State’s SIP for the NAAQS in
question.

Significantly, the 2007 Guidance did
not explicitly refer to the SSM,
director’s discretion, minor source NSR,

Quality Policy Division, to Air Division Directors,
Regions I-X, dated October 2, 2007 (the “2007
Guidance”). EPA issued comparable guidance for
the 2006 PM, s NAAQS entitled “Guidance on SIP
Elements Required Under Sections 110(a)(1) and (2)
for the 2006 24-Hour Fine Particle (PM,_s) National
Ambient Air Quality Standards (NAAQS),” from
William T. Harnett, Director Air Quality Policy
Division, to Regional Air Division Directors,
Regions I-X, dated September 25, 2009 (the ““2009
Guidance”).

81d., at page 2.

91d., at attachment A, page 1.

10]d., at page 4. In retrospect, the concerns raised
by commenters with respect to EPA’s approach to
some substantive issues indicates that the statute is
not so “self explanatory,” and indeed is sufficiently
ambiguous that EPA needs to interpret it in order
to explain why these substantive issues do not need
to be addressed in the context of infrastructure SIPs
and may be addressed at other times and by other
means.

or NSR Reform issues as among specific
substantive issues EPA expected states
to address in the context of the
infrastructure SIPs, nor did EPA give
any more specific recommendations
with respect to how states might address
such issues even if they elected to do so.
The SSM and director’s discretion
issues implicate section 110(a)(2)(A),
and the minor source NSR and NSR
Reform issues implicate section
110(a)(2)(C). In the 2007 Guidance,
however, EPA did not indicate to states
that it intended to interpret these
provisions as requiring a substantive
submission to address these specific
issues in the context of the
infrastructure SIPs for these NAAQS.
Instead, EPA’s 2007 Guidance merely
indicated its belief that the states should
make submissions in which they
established that they have the basic SIP
structure necessary to implement,
maintain, and enforce the NAAQS. EPA
believes that states can establish that
they have the basic SIP structure,
notwithstanding that there may be
potential deficiencies within the
existing SIP. Thus, EPA’s proposals
mentioned these issues not because the
Agency considers them issues that must
be addressed in the context of an
infrastructure SIP as required by section
110(a)(1) and (2), but rather because
EPA wanted to be clear that it considers
these potential existing SIP problems as
separate from the pending infrastructure
SIP actions.

EPA believes that this approach to the
infrastructure SIP requirement is
reasonable, because it would not be
feasible to read section 110(a)(1) and (2)
to require a top to bottom, stem to stern,
review of each and every provision of an
existing SIP merely for purposes of
assuring that the state in question has
the basic structural elements for a
functioning SIP for a new or revised
NAAQS. Because SIPs have grown by
accretion over the decades as statutory
and regulatory requirements under the
CAA have evolved, they may include
some outmoded provisions and
historical artifacts that, while not fully
up to date, nevertheless may not pose a
significant problem for the purposes of
“implementation, maintenance, and
enforcement” of a new or revised
NAAQS when EPA considers the overall
effectiveness of the SIP. To the contrary,
EPA believes that a better approach is
for EPA to determine which specific SIP
elements from section 110(a)(2) are
applicable to an infrastructure SIP for a
given NAAQS, and to focus attention on
those elements that are most likely to
need a specific SIP revision in light of
the new or revised NAAQS. Thus, for

example, EPA’s 2007 Guidance
specifically directed states to focus on
the requirements of section 110(a)(2)(G)
for the 1997 PM,s NAAQS because of
the absence of underlying EPA
regulations for emergency episodes for
this NAAQS and an anticipated absence
of relevant provisions in existing SIPs.

Finally, EPA believes that its
approach is a reasonable reading of
section 110(a)(1) and (2) because the
statute provides other avenues and
mechanisms to address specific
substantive deficiencies in existing SIPs.
These other statutory tools allow the
Agency to take appropriate tailored
action, depending upon the nature and
severity of the alleged SIP deficiency.
Section 110(k)(5) authorizes EPA to
issue a “SIP call” whenever the Agency
determines that a state’s SIP is
substantially inadequate to attain or
maintain the NAAQS, to mitigate
interstate transport, or otherwise to
comply with the CAA.1? Section
110(k)(6) authorizes EPA to correct
errors in past actions, such as past
approvals of SIP submissions.12
Significantly, EPA’s determination that
an action on the infrastructure SIP is not
the appropriate time and place to
address all potential existing SIP
problems does not preclude the
Agency’s subsequent reliance on
provisions in section 110(a)(2) as part of
the basis for action at a later time. For
example, although it may not be
appropriate to require a state to
eliminate all existing inappropriate
director’s discretion provisions in the
course of acting on the infrastructure
SIP, EPA believes that section
110(a)(2)(A) may be among the statutory
bases that the Agency cites in the course
of addressing the issue in a subsequent
action.13

11EPA has recently issued a SIP call to rectify a
specific SIP deficiency related to the SSM issue.
See, “Finding of Substantial Inadequacy of
Implementation Plan; Call for Utah State
Implementation Plan Revision,” 74 FR 21639 (April
18, 2011).

12EPA has recently utilized this authority to
correct errors in past actions on SIP submissions
related to PSD programs. See, ‘‘Limitation of
Approval of Prevention of Significant Deterioration
Provisions Concerning Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule,”
75 FR 82536 (December 30, 2010). EPA has
previously used its authority under CAA 110(k)(6)
to remove numerous other SIP provisions that the
Agency determined it had approved in error. See,
e.g., 61 FR 38664 (July 25, 1996) and 62 FR 34641
(June 27, 1997) (corrections to American Samoa,
Arizona, California, Hawaii, and Nevada SIPs); 69
FR 67062 (November 16, 2004) (corrections to
California SIP); and 74 FR 57051 (November 3,
2009) (corrections to Arizona and Nevada SIPs).

13EPA has recently disapproved a SIP submission
from Colorado on the grounds that it would have
included a director’s discretion provision
inconsistent with CAA requirements, including

Continued
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III. What action is EPA taking?

EPA is approving the New Mexico SIP
submittals dated December 10, 2007,
and March 3, 2008, that identify where
and how the 14 basic infrastructure
elements are in the EPA-approved SIP
as specified in section 110(a)(2) of the
Act. We are determining that the
following section 110(a)(2) elements are
contained in the current New Mexico
SIP: emission limits and other control
measures (section 110(a)(2)(A)); ambient
air quality monitoring/data system
(section 110(a)(2)(B)); program for
enforcement of control measures
(section 110(a)(2)(C)); international and
interstate pollution abatement (section
110(a)(2)(D)(ii)); adequate resources
(section 110(a)(2)(E)); stationary source
monitoring system (section 110(a)(2)(F));
emergency power (section 110(a)(2)(G));
future SIP revisions (section
110(a)(2)(H)); consultation with
government officials (section
110(a)(2)(])); public notification (section
110(a)(2)(J)); PSD and visibility
protection (section 110(a)(2)(])); air
quality modeling/data (section
110(a)(2)(K)); permitting fees (section
110(a)(2)(L)); and consultation/
participation by affected local entities
(section 110(a)(2)(M)).

In conjunction with our
determination that the New Mexico SIP
meets the section 110(a)(1) and (2)
infrastructure SIP elements listed above,
we are also approving a severable
portion of a SIP revision submitted by
NMED to EPA on November 2, 2006.
This portion of the submittal contains a
revision to 20.2.3 NMAC (Ambient Air
Quality Standards), adding a new
subpart 9 to 20.2.3 NMAGC, including
language to ensure that sources being
issued a permit under the State’s minor
source permitting program, found at
20.2.72 NMAC (Construction Permits),
are required to continue to address the
State’s ambient air quality standards in
their application. The revision also
includes language in 20.2.3.9 NMAC
that removes the state ambient air
quality standards from being an
applicable requirement under the State’s
Title V permitting program, found at
20.2.70 NMAC (Operating Permits).
Because New Mexico’s Title V
permitting program is outside the scope
of the New Mexico SIP, and has not
been approved by EPA into the New
Mexico SIP, approval of the revision to
20.2.3 NMAC is appropriate and will
not constitute a relaxation of the current
New Mexico SIP. EPA is approving the

section 110(a)(2)(A). See, e.g., 75 FR 42342 at 42344
(July 21, 2010) (proposed disapproval of director’s
discretion provisions); 76 FR 4540 (January 26,
2011) (final disapproval of such provisions).

portion of the November 2, 2006
submittal that revises 20.2.3 NMAGC, as
indicated above, because it clarifies the
permitting requirements under the New
Mexico SIP. The revision to 20.2.3
NMAC we are approving into the SIP is
severable from the other portions of the
November 2, 2006 SIP submittal. At this
time, EPA is not taking action on other
portions of the November 2, 2006 SIP
revision submitted by NMED; EPA
intends to act on the other revisions at
a later time.

EPA is also correcting an
administrative oversight by now
converting our February 27,1987,
conditional approval of New Mexico’s
PSD program (52 FR 5964), to a full
approval based on our November 2,
1988, approval of New Mexico’s stack
height regulations (53 FR 44191). Upon
our approval of New Mexico’s stack
height regulations on November 2, 1988,
New Mexico had fully met all the
conditions of EPA’s February 27, 1987,
conditional approval of the State’s PSD
program. However, due to an
administrative oversight, EPA failed to
convert the conditional approval of New
Mexico’s PSD program into a full
approval at that time. The fact that EPA
had not formally converted the
conditional approval to a full approval
until now had no impact on the State’s
authority to implement the PSD
program in the interim.

Lastly, EPA is making four CFR
codification technical corrections to
amend the following: (1) the table titled
“EPA Approved New Mexico
Regulations,” found under 40 CFR
52.1620(c), by (i) deleting entries for
part 70 (Operating Permits) and part 71
(Operating Permit Emission Fees) of
20.2 NMAG, and (ii) changing the EPA
approval date for the recodification of
New Mexico’s air quality regulations in
the SIP from the currently listed
November 25, 1997 date to the correct
date of September 26, 1997; (2) the table
titled “EPA Approved Nonregulatory
Provisions And Quasi-Regulatory
Measures In The New Mexico SIP,”
found under 40 CFR 52.1620(e), by
including an entry for New Mexico’s Air
Pollution Episode Contingency Plan
approved by EPA into the SIP on August
21, 1990; (3) 40 CFR 52.1634(a), by
amending the paragraph such that it
identifies that New Mexico has fully
met all conditions of our February 27,
1987 conditional approval of New
Mexico’s PSD program such that our
conditional approval is converted to a
full approval; and (4) 40 CFR
52.1640(c)(66)(i)(B), by amending the
paragraph such that it correctly
identifies the State regulations
submitted by the State and approved by

EPA into the New Mexico SIP. We are
making the above CFR corrections to
make clear which New Mexico air
quality regulations are currently
approved into the New Mexico SIP and
the EPA approval date of these
regulations into the SIP.

IV. Final Action

We are approving the submittals
provided by the State of New Mexico to
demonstrate that the New Mexico SIP
meets the following requirements of
Section 110(a)(1) and (2) of the Act:

Emission limits and other control
measures (110(a)(2)(A) of the Act);

Ambient air quality monitoring/data
system (110(a)(2)(B) of the Act);

Program for enforcement of control
measures (110(a)(2)(C) of the Act);

Interstate Transport (110(a)(2)(D)(ii) of
the Act);

Adequate resources (110(a)(2)(E) of
the Act);

Stationary source monitoring system
(110(a)(2)(F) of the Act);

Emergency power (110(a)(2)(G) of the
Act);

Future SIP revisions (110(a)(2)(H) of
the Act);

Consultation with government
officials (110(a)(2)(]) of the Act);

Public notification (110(a)(2)(J) of the
Act);

Prevention of significant deterioration
and visibility protection (110(a)(2)(J) of
the Act);

Air quality modeling data
(110(a)(2)(K) of the Act);

Permitting fees (110(a)(2)(L) of the
Act); and

Consultation/participation by affected
local entities (110(a)(2)(M) of the Act).

EPA is also approving a severable
revision to regulation 20.2.3 NMAC
(Ambient Air Quality Standards), which
was submitted by New Mexico on
November 2, 2006. The revision to
20.2.3 NMAC removes the state ambient
air quality standards from being an
applicable requirement under the State’s
Title V permitting program, found at
20.2.70 NMAC (Operating Permits). The
revision also adds language to ensure
that sources being issued a permit under
the State’s minor source permitting
program, found at 20.2.72 NMAC
(Operating Permits), are required to
continue to address the State’s ambient
air quality standards in their
application.

EPA is also formally converting our
February 27, 1987, conditional approval
of New Mexico’s PSD program (52 FR
5964), to a full approval based on the
November 2, 1988, approval of New
Mexico’s stack height regulations (53 FR
44191), at which point New Mexico
fully met the condition in the
conditional approval.
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Lastly, EPA is making CFR
codification technical corrections to
amend the following:

1. The table titled “EPA Approved
New Mexico Regulations,” found under
40 CFR 52.1620(c), by (i) deleting
entries for part 70 (Operating Permits)
and part 71 (Operating Permit Emission
Fees) of 20.2 NMAC and (ii) changing
the EPA approval date for the
recodification of New Mexico’s air
quality regulations in the SIP from the
currently listed November 25, 1997 date
to the correct date of September 26,
1997.

2. The table titled “EPA Approved
Nonregulatory Provisions And Quasi-
Regulatory Measures In The New
Mexico SIP,” found under 40 CFR
52.1620(e), by including an entry for
New Mexico’s Air Pollution Episode
Contingency Plan approved by EPA into
the SIP on August 21, 1990.

3. 40 CFR 52.1634(a), by amending
the paragraph such that it identifies that
New Mexico has fully met all conditions
of our February 27, 1987 conditional
approval of New Mexico’s PSD program
such that our conditional approval is
converted to a full approval.

4. 40 CFR 52.1640(c)(66)(i)(B), by
amending the paragraph such that it
correctly identifies the State regulations
submitted by the State and approved by
EPA into the New Mexico SIP.

EPA is approving these actions in
accordance with section 110 of the Act
and EPA’s regulations and consistent
with EPA guidance.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this

action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 13, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxides, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: June 30, 2011.
Al Armendariz,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart GG—New Mexico

m 2. Section 52.1620 is amended:
m a. In paragraph (c), under the first
table entitled “New Mexico
Administrative Code (NMAC) Title 20—
Environmental Protection Chapter 2—
Air Quality,” by removing the entries
for Part 70 and Part 71 and by revising
the entries for Part 2, Part 3, Part 5, Part
8, Part 10, Part 11 through Part 22, Part
30 through Part 34, Part 40, Part 41, Part
60, Part 61, Part 72, Part 75, and Part 80;
m b. In paragraph (e), under the second
table entitled “EPA Approved
Nonregulatory Provisions and Quasi-
Regulatory Measures In The New
Mexico SIP,” by adding to the end of the
table a new entry for “Air Pollution
Episode Contingency Plan for New
Mexico” followed by a new entry for
“Infrastructure for the 1997 Ozone and
1997 PM2.5 NAAQS”.

The amendments and additions read
as follows:

§52.1620 Identification of plan.

* * * * *

(C)* EE
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EPA-APPROVED NEW MEXICO REGULATIONS

State citation Title/subject

State

approval/effec-
tive date

EPA approval date

Comments

New Mexico Administrative Code (NMAC) Title 20—Environmental Protection Chapter 2—Air Quality

* * *

Emissions Leaving New Mexico ..
Woodwaste Burners ....................
Asphalt Process Equipment ........
Cement Kilns ....cccceeveieeeciieeee.
Gypsum Processing Plants .........
Particulate Emissions From Coal
Burning Equipment.
Pumice, Mica and Perlite Proc-
ess Equipment.

Part 16 ...c.oooeeieeieeeee e Nonferrous Smelters (New and
Existing)-Particulate Matter.

Part 17 .o, Nonferrous Smelters (Existing)-
Particulate Matter.

Part 18 .. Oil Burning Equipment-Particu-
late Matter.

Part 19 ..o, Potash, Salt, or Sodium Sulfate
Processing Equipment-Particu-
late Matter.

Part 20 ..o, Lime Manufacturing Plants-Par-
ticulate Matter.

Part 21 ..o, Fugitive Particulate Matter Emis-
sions from Nonferrous Smelt-
ers.

Part 22 ... Fugitive Particulate Matter Emis-

sions from Roads within the
Town of Hurley.

Kraft Mills ......coooviiiiiiiienecee

Coal Burning Equipment-Sulfur
Dioxide.

Coal Burning Equipment-Nitrogen

Dioxide.

Part 33 .. Gas Burning Equipment-Nitrogen
Dioxide.

Part 34 ... Oil Burning Equipment-Nitrogen
Dioxide.

Part 40 ....ccooovveeiieeeee e Sulfuric Acid Production Units-

Sulfur Dioxide, Acid Mist and
Visible Emissions.
Nonferrous Smelters-Sulfur .........
Open Burning
Smoke and Visible Emissions .....
Construction Permits ...................

11/30/1995
9/6/2006

11/30/1995

11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995

11/30/1995

11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995
11/30/1995

11/30/1995
11/30/1995

11/30/1995

11/30/1995

*

9/26/1997, 62 FR 50514 ..
TS,

[Insert FR page number

where document begins].
9/26/1997, 62 FR 50514 ..

*

9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..

9/26/1997, 62 FR 50514 ..

9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..

9/26/1997, 62 FR 50514 ..
9/26/1997, 62 FR 50514 ..

*

9/26/1997, 62 FR 50514 ..

*

9/26/1997, 62 FR 50514 ..

*

*

*

*

*

*

Subparts I, Il, 1ll, and V in
SIP.

Part 75 ..o Construction Permit Fees ............
Part 80 ..o, Stack Heights .........cccoceiiiienn
* * * * *

(e) * *x %
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EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE NEwW MEXICO SIP

Applicable geo-

State submittal date/effec-

Name of SIP provision graphic or non- tive date EPA approval date Explanation
attainment area
Air Pollution Episode Contingency Statewide ............... TI7T988 ... 8/21/1990, 55 FR 34013 ..
Plan for New Mexico.
Infrastructure for the 1997 Ozone Statewide ............... 12/10/2007 ...oeveveiiiieieee 7/15/11, [Insert FR page Approval for 110(a)(2)(A),
and 1997 PM. s NAAQS. 3/3/2008 ......ccoeieeieieeiene number where docu- (B), (C), (D)(ii), (E), (F),

ment begins].

(@), (H), (), (K), (L),
and (M).

m 3. Section 52.1634 is amended by
revising paragraph (a) to read as follows:

§52.1634 Significant deterioration of air
quality.

(a) The plan submitted by the
Governor of New Mexico on February
21, 1984 (as adopted by the New Mexico
Environmental Improvement Board
(NMEIB) on January 13, 1984), August
19, 1988 (as revised and adopted by the
NMEIB on July 8, 1988), and July 16,
1990 (as revised and adopted by the
NMEID on March 9, 1990), Air Quality
Control Regulation 707—Permits,
Prevention of Significant Deterioration
(PSD) and its Supplemental document,
is approved as meeting the requirements
of part C, Clean Air Act for preventing
significant deterioration of air quality.
Additionally, on November 2, 1988,
EPA approved New Mexico’s stack
height regulation into the SIP (53 FR
44191), thereby satisfying the conditions
of EPA’s conditional approval of the
State’s PSD program on February 27,
1987 (52 FR 5964). Therefore, the
conditional approval was converted to a
full approval on July 15, 2011.

* * * * *

m 4. Section 52.1640 is amended by
revising paragraph (c)(66)(i)(B) to read
as follows:

§52.1640 Original identification of plan
section.
* * * * *

[C) * % %

(66) L

(i) I .

(B) New Mexico Administrative Code,
Title 20, Chapter 2, Parts 3, 5, 7, 8, 10,
11,12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,30, 31, 32, 33, 34, 40, 41, 60, 61, 72
(Subparts I, IT and IIT; Subpart V,
Sections 501 and 502), 73, 75, 79, and
80; adopted by the New Mexico
Environmental Improvement Board on
October 20, 1995, and filed with the

State Records and Archives Center on
October 30, 1995.

* * * * *
[FR Doc. 2011-17786 Filed 7-14—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-2011-NY1, FRL-9430-3]

Approval and Promulgation of
Implementation Plans; New York;
Revised Format of Materials Being
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; Administrative
change.

SUMMARY: The Environmental Protection
Agency (EPA) is revising the format of
materials submitted by the State of New
York that have been incorporated by
reference (IBR) into its State
Implementation Plan (SIP). The
regulations and other materials affected
by this format change have all been
previously submitted by New York and
approved by EPA as SIP revisions.

This format revision will primarily
affect the “Identification of plan”
section of regulation, as well as the
format of the SIP materials that will be
available for public inspection at the
National Archives and Records
Administration (NARA), the Air and
Radiation Docket and Information
Center located at EPA Headquarters in
Washington, DG, and the EPA Region 2
Office. EPA is also adding a table in the
“Identification of plan” section, which
summarizes the approval actions that
EPA has taken on the regulatory and
non-regulatory portions of the New York
SIP. The sections of regulation
pertaining to provisions promulgated by
EPA, and state-submitted materials not
subject to IBR review, remain
unchanged.

DATES: Effective Date: This final rule is
effective on July 15, 2011.

ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the following locations: Environmental
Protection Agency, Region II Office, Air
Programs Branch, 290 Broadway, 25th
Floor, New York, New York 10007—
1866; the Air and Radiation Docket and
Information Center, EPA Headquarters
Library, Infoterra Room (Room Number
3334), EPA West Building, 1301
Constitution Ave., NW., Washington,
DC 20460, and the National Archives
and Records Administration. If you
wish to obtain materials from a docket
in the EPA Headquarters Library, please
call the Office of Air and Radiation
(OAR) Docket/ Telephone number: (202)
566—1742. For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: hitp://
www.archives.gov/federal register/
code of federal regulations/

ibr locations.html.

FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—4249.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background
A. Description of a SIP
B. How EPA Enforces SIPs
C. How the State and EPA Update the SIP
D. How EPA Compiles the SIP
E. How EPA Organizes the SIP Compilation
F. Where You Can Find a Copy of the SIP
Compilation
G. The Format of the New Identification of
Plan Section
H. When a SIP Revision Becomes Part of
the SIP and Federally Enforceable
I. The Historical Record of SIP Revision
Approvals
II. What is EPA doing in this action?
III. Statutory and Executive Order Reviews


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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I. Background

A. Description of a SIP

In accordance with Section 110 of the
Clean Air Act (Act), 42 U.S.C. 7410,
each state has a SIP containing the
control measures and strategies to attain
and maintain the National Ambient Air
Quality Standards (NAAQS) established
pursuant to Section 109 of the Act, 42
U.S.C. 7409. SIPs contain numerous
elements such as air pollution control
regulations, emission inventories,
monitoring networks, attainment
demonstrations, and enforcement
mechanisms.

B. How EPA Enforces SIPs

Before formally adopting rules that
contain required control measures and
strategies as part of a SIP, each state
must provide the public with an
opportunity to comment on them. The
states then submit these rules to EPA as
requested SIP revisions, on which EPA
must formally act.

If and when these control measures
and strategies are approved by EPA after
notice and comment rulemaking, they
become enforceable by EPA, and are
incorporated into the federally approved
SIP and identified in title 40 of the Code
of Federal Regulations, part 52
(Approval and Promulgation of
Implementation Plans) (40 CFR part 52).
The actual state regulations approved by
EPA are not reproduced in their entirety
in 40 CFR part 52, but are “incorporated
by reference,” which has the same effect
as including the entire state regulation
in part 52. Incorporation by reference
indicates that EPA has approved a given
state regulation with a specific effective
date, and that EPA, in addition to the
state, may enforce that regulation once
it takes effect and is formally a part of
the SIP. This format allows both EPA
and the public to know which state
measures are contained in a given SIP
and are therefore federally enforceable.
It also helps identify the specific
requirements that the state is
implementing to attain and maintain the
NAAQS.

C. How the State and EPA Update the
SIP

The SIP is periodically revised as
necessary to address the specific or
unique air pollution problems in the
state. Therefore, EPA from time to time
takes action on state SIP submissions
containing new and/or revised
regulations and other materials; if
approved, they become part of the SIP.
On May 22, 1997 (62 FR 27968), EPA
revised the procedures for incorporating
by reference federally approved SIPs, as
a result of consultations between EPA

and the Office of the Federal Register
(OFR).

As aresult, EPA began the process of
developing the following: (1) A revised
SIP document for each state that would
be incorporated by reference under the
provisions of title 1 CFR part 51; (2) a
revised mechanism for announcing EPA
approval of revisions to an applicable
SIP and updating both the IBR
document and the CFR; and (3) a
revised format of the “Identification of
plan” sections for each applicable
subpart to reflect these revised IBR
procedures. The description of the
revised SIP document, IBR procedures,
and “Identification of plan” format are
discussed in further detail in the May
22,1997, Federal Register document.

D. How EPA Compiles the SIP

The federally approved regulations,
source-specific requirements, and
nonregulatory provisions (entirely or
portions of) submitted by each state
agency and approved by EPA have been
organized into a “SIP compilation.” The
compilation is contained in three-ring
binders and will be updated, primarily
on an annual basis. The New York SIP
compilation is available at the
Environmental Protection Agency,
Region 2 Office: 290 Broadway, New
York, New York 10007; (212) 637—4249.

E. How EPA Organizes the SIP
Compilation

Each SIP compilation contains three
parts approved by EPA: part one
contains regulations, part two contains
source-specific requirements, and part
three contains nonregulatory provisions.
Each state’s SIP compilation contains a
table of identifying information for each
of these three parts. In this action, EPA
is publishing the tables summarizing the
applicable SIP requirements for New
York. The effective dates in the tables
indicate the date of the most recent state
revision of each regulation. The EPA
Region 2 Office has the primary
responsibility for updating the
compilation and ensuring its accuracy.

F. Where You Can Find a Copy of the
SIP Compilation

EPA’s Region 2 Office developed and
will maintain the compilation for New
York. A copy of the full text of New
York’s regulatory and source-specific
compilations will also be maintained at
NARA and EPA’s Air Docket and
Information Center.

G. The Format of the New Identification
of Plan Section
In order to better serve the public,

EPA revised the organization of the
“Identification of plan” section and

included additional information to
clarify which provisions are the
enforceable elements of the SIP. The
revised Identification of plan section
contains five subsections: (a) Purpose
and scope, (b) Incorporation by
reference, (c) EPA-approved regulations,
(d) EPA-approved source-specific
requirements, and (e) EPA-approved
nonregulatory provisions such as
transportation control measures,
statutes, control strategies, and
monitoring networks.

H. When a State Submission Becomes
Part of the SIP and Federally
Enforceable

All revisions to the applicable SIP
become federally enforceable as of the
effective date of the revisions to
paragraphs (c), (d), or (e) of the
applicable Identification of plan section
found in each subpart of 40 CFR part 52.

L. The Historical Record of SIP Revision
Approvals

To facilitate enforcement of
previously approved SIP provisions and
provide a smooth transition to the new
SIP compilation, EPA has retained the
original Identification of plan section,
previously appearing in the CFR as the
first or second section of part 52 for
each state subpart. After an initial two-
year period, EPA will review its
experience with the new table format
and will decide whether or not to retain
the historical Identification of plan
appendices for some further period.

II. What is EPA doing in this action?

Today’s rule constitutes a
reformatting exercise to ensure that all
revisions to the state programs and
accompanying SIP that have already
occurred are accurately reflected in 40
CFR part 52. State SIP revisions are
subject to the EPA regulations at 40 CFR
part 51. When EPA receives a formal SIP
revision request, the Agency must
publish its proposed rulemaking in the
Federal Register and provide for public
comment before approval.

EPA has determined that today’s rule
falls under the ““good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation, and section
553(d)(3), which allows an agency to
make a rule effective immediately,
thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA. Today’s rule simply
reorganizes and codifies provisions that
are already in effect as a matter of law
in Federal and approved state programs.
Accordingly, we find that public
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comment is ‘“unnecessary”’ and
“contrary to the public interest” under
section 553 of the APA, since the
reorganization and codification of the
revised format for denoting IBR of the
state materials into the SIP only reflects
existing law and since immediate notice
in the CFR benefits the public by
removing outdated citations from the
CFR.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a significant regulatory action and is
therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
good cause finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration

of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings issued under the
executive order. This rule does not
impose an information collection
burden under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
EPA’s compliance with these statutes
and Executive Orders for the underlying
rules are discussed in previous actions
taken on the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s action simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding, including the
reasons therefore, and established an
effective date of July 15, 2011. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a major rule as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the New
York SIP compilation had previously

afforded interested parties the
opportunity to file a petition for judicial
review in the United States Court of
Appeals for the appropriate circuit
within 60 days of such rulemaking
action. Thus, EPA sees no need in this
action to reopen the 60-day period for
filing such petitions for judicial review
for these “Identification of plan”
reorganization actions for New York.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: June 1, 2011.
Judith A. Enck,
Regional Administrator, Region 2.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart HH—New York

§52.1670 [Redesignated as §52.1689]

m 2. Section 52.1670 is redesignated as
§52.1689.

m 3. In newly designated § 52.1689 the
section heading and paragraph (a) are
revised to read as follows:

§52.1689 Original Identification of plan
section.

(a) This section identifies the original
“Air Implementation Plan for the State
of New York” and all revisions
submitted by New York that were
Federally approved prior to January 1,
2011.

* * * * *

m 4. Anew §52.1670 is added to read
as follows:

§52.1670 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State
Implementation Plan (SIP) for New York
under section 110 of the Clean Air Act,
as amended, 42 U.S.C. 7401 et seq., and
40 CFR part 51 to meet National
Ambient Air Quality Standards.

(b) Incorporation by reference.

(1) Material listed in paragraphs (c)
and (d) of this section with an EPA
approval date prior to January 1, 2011,
was approved for incorporation by
reference by the Director of the Federal
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Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Material is
incorporated as it exists on the date of
the approval, and notice of any change
in the material will be published in the
Federal Register. Entries in paragraphs
(c) and (d) of this section with an EPA
approval date after January 1, 2011, will
be incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region 2 certifies that the
rules/regulations provided by the EPA
in the SIP compilation at the addresses
in paragraph (b)(3) of this section are an

exact duplicate of the officially
promulgated State rules/regulations,
which have been approved as part of the
SIP as of January 1, 2011.

(3) Copies of the materials
incorporated by reference may be
inspected at the Environmental
Protection Agency, Region 2, Air
Programs Branch, 290 Broadway, New
York, New York 10007; the EPA, Air
and Radiation Docket and Information
Center, EPA Headquarters Library,
Infoterra Room (Room Number 3334),
EPA West Building, 1301 Constitution

Ave., NW., Washington, DC 20460, and
the National Archives and Records
Administration. If you wish to obtain
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket/Telephone number: (202) 566—
1742. For information on the availability
of this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal register/

code of federal regulations/

ibr locations.html.

(c) EPA approved regulations.

EPA-APPROVED NEW YORK STATE REGULATIONS

Latest EPA
New York State regulation S{ﬁ}g g;ftic' approval Comments
date
Title 6:
Part 200, General Provisions, Section 3/5/09 | 11/17/10, 75 | The word odor is removed from the Subpart 200.1(d) definition of
200.1. FR 70140 “air contaminant or air pollutant.”

Redesignation of non-attainment areas to attainment areas
(200.1(av)) does not relieve a source from compliance with pre-
viously applicable requirements as per letter of Nov. 13, 1981
from H. Hovey, NYSDEC.

Changes in definitions are acceptable to EPA unless a previously
approved definition is necessary for implementation of an exist-
ing SIP regulation.

EPA is including the definition of “Federally enforceable” with the
understanding that (1) the definition applies to provisions of a
Title V permit that are correctly identified as Federally enforce-
able, and (2) a source accepts operating limits and conditions to
lower its potential to emit to become a minor source, not to
“avoid” applicable requirements.

Section 200.9, Table 1 (Part 231 ref- 3/5/09 | 11/17/10, 75 | EPA is approving reference documents that are not already Feder-
erences). FR 70140 ally enforceable.
Sections 200.6, 200.7 and 200.9 ............. 2/25/00 | 4/22/08, 73 | EPA is approving reference documents that are not already Feder-
FR 21548 ally enforceable.
Part 201, Permits and Certificates ........... 4/4/93 | 10/3/05, 70 | This action removes subpart 201.5(e) from the State’s Federally
FR 57511 approved SIP.
Subpart 201-2.1(b)(21), Definitions ......... 3/5/09 | 11/17/10, 75 | EPA is including the definition of “Major stationary source or major
FR 70140 source or major facility” with the understanding that the defini-
tion applies only to provisions of part 231.
Subpart 201-7.1, General ...........cccecuee.. 7/7/96 | 10/3/05, 70
FR 57511
Subpart 201-7.2, Emission Capping 7/7/96 | 10/3/05, 70
Using Synthetic Minor Permits. FR 57511
Part 202, Emissions Testing, Sampling 3/24/79 | 11/12/81, 46
and Analytical Determinations. FR 55690
Subpart 202—-2, Emission Statements ..... 5/29/05 | 10/31/07, 72 | Section 202—-2.3(c)(9) requires facilities to report individual HAPs
FR 61530 that may not be classified as criteria pollutants or precursors to
assist the State in air quality planning needs. EPA will not take
SIP-related enforcement action on these pollutants.
Part 204, NOx Budget Trading Program 2/25/00 | 5/22/01, 66 | Incorporates NOxSIP Call and NOx Budget Trading Program for
FR 28063 2003 and thereafter.
Part 205, Architectural and Industrial 11/22/03 | 12/13/04, 69
Maintenance Coatings. FR 72118
Part 207, Control Measures for an Air 2/22/79 | 11/12/81, 46
Pollution Episode. FR 55690
Part 211, General Prohibitions ................ 8/11/83 | 11/27/98, 63 | Section 211.2 has been removed from the approved plan.
FR 65559
Part 212, General Process Emission 9/22/94 | 9/25/01, 66
Sources. FR 48961
Part 213, Contaminant Emissions from 5/1/72 | 9/22/72, 37
Ferrous Jobbing Foundries. FR 19814
Part 214, By-Product Coke Oven Bat- 9/22/94 | 7/20/06, 71
teries. FR 41163
Part 215, Open Fires .......cccccovevniieieenns 6/16/72 | 9/22/72, 37
FR 19814
Part 216, Iron and/or Steel Processes .... 9/22/94 | 7/20/06, 71

FR 41163
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EPA-APPROVED NEW YORK STATE REGULATIONS—Continued

Latest EPA
New York State regulation S}f\l}: g;ft%c- approval Comments
date

Part 217, Motor Vehicle Emissions.

Subpart 217-1, Motor Vehicle Enhanced 10/30/02 | 2/21/07, 72
Inspection and Maintenance Program FR 7829
Requirements.

Subpart 217—4, Inspection and Mainte- 10/30/02 | 2/21/07, 72
nance Program Audits. FR 7829

Part 218, Emission Standards for Motor EPA’s approval of part 218 only applies to light-duty vehicles.
Vehicles and Motor Vehicle Engines.

Subpart 218-1: Applicability and Defini- 12/28/00 | 1/31/05, 70
tions. FR 4773

Subpart 218-2: Certification and Prohibi- 12/28/00 | 1/31/05, 70
tions. FR 4773

Subpart 218-3: Fleet Average ................. 12/28/00 | 1/31/05, 70

FR 4773

Subpart 218-4: Zero Emissions Vehicle 5/28/92 | 1/6/95, 60
Sales Mandate. FR 2025

Subpart 218-5: Testing ......ccccoevvevrreenee. 12/28/00 | 1/31/05, 70

FR 4773

Subpart 218-6: Surveillance .................... 12/28/00 | 1/31/05, 70

FR 4773
Subpart 218-7: Aftermarket Parts ........... 12/28/00 | 1/31/05, 70
FR 4773
Subpart 218-8: Severability .........ccoeueeee. 12/28/00 | 1/31/05, 70
FR 4773
Part 219, Incinerators ..........cccccceeuvveeeeennn. 5/1/72 | 9/22/72, 37
FR 19814
Part 220, Portland Cement Plants ........... 3/14/73 | 11/12/81, 46
FR 55690

Part 222, Incinerators—New York City, 6/17/72 | 9/22/72, 37
Nassau and Westchester Counties. FR 19814

Part 223, Petroleum Refineries ............... 8/9/84 | 7/19/85, 50

FR 29382
Part 224, Sulfuric and Nitric Acid Plants 5/10/84 | 7/19/85, 50 | Variances adopted by the State pursuant to Part 224.6(b) become
FR 29382 applicable only if approved by EPA as SIP revisions 7/19/85, 50
FR 29382.

Subpart 225-1, Fuel Composition and 3/24/79 | 11/12/81, 46 | Variances adopted by the State pursuant to §§225.2(b) and (c),

Use-Sulfur Limitations. FR 55690 225.3, and 225.5(c) become appli