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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 874

[Docket No. FDA-2011-N-0361]

Medical Devices; Ear, Nose, and Throat
Devices; Classification of the Wireless
Air-Conduction Hearing Aid

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
wireless air-conduction hearing aid into
class II (special controls). The Agency is
classifying the device into class II
(special controls) in order to provide a
reasonable assurance of safety and
effectiveness of the device.

DATES: This rule is effective July 15,
2011. The classification was effective on
March 31, 2011.

FOR FURTHER INFORMATION CONTACT:
Vasant Dasika, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, rm. 2443, Silver Spring
MD 20993-0002, 301-796-5365.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (FD&C Act) (21 U.S.C. 360c(f)(1)),
devices that were not in commercial
distribution before May 28, 1976 (the
date of enactment of the Medical Device
Amendments of 1976), generally
referred to as postamendments devices,
are classified automatically by statute
into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and part
807 of the regulations (21 CFR part 807).

Section 513(f)(2) of the FD&C Act
provides that any person who submits a
premarket notification under section
510(k) of the FD&C Act for a device that
has not previously been classified may,
within 30 days after receiving an order
classifying the device into class III
under section 513(f)(1), request FDA to
classify the device under the criteria set
forth in section 513(a)(1). FDA will,
within 60 days of receiving this request,
classify the device by written order.
This classification will be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a notice in the Federal Register
announcing this classification.

In accordance with section 513(f)(1) of
the FD&C Act, FDA issued an order on
September 13, 2010, classifying the

CLEAR 440 Series of hearing aids into
class III, because it was not substantially
equivalent to a device that was
introduced or delivered for introduction
into interstate commerce for commercial
distribution before May 28, 1976, or a
device that was subsequently
reclassified into class I or class II. On
October 13, 2010, Widex Hearing Aid
Co. submitted a petition requesting
classification of the CLEAR 440 Series
of hearing aids under section 513(f)(2) of
the FD&C Act. The manufacturer
recommended that the device be
classified into class II (Ref. 1).

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
petition in order to classify the device
under the criteria for classification set
forth in section 513(a)(1). FDA classifies
devices into class II if general controls
by themselves are insufficient to
provide reasonable assurance of safety
and effectiveness, but there is sufficient
information to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device for
its intended use. After review of the
information submitted in the petition
and information submitted during
interactive review, FDA determined that
the device can be classified into class II
with the establishment of special
controls. FDA believes these special
controls will provide reasonable
assurance of the safety and effectiveness
of the device.

The device is assigned the generic
name wireless air-conduction hearing
aid, and it is identified as a wearable
sound-amplifying device, intended to
compensate for impaired hearing, that
incorporates wireless technology in its
programming or use.

FDA has identified the following risks
to health associated with this type of
device and the measures required to
mitigate these risks:

Identified risk

Required measures

Degradations in device function due to electromagnetic interference (EMI)

Degradations in device function due to wireless technology disruption such as slow-
down, lost or corrupted information, security issues including potential cross-talk or
control by other users with a similar medical device.

Exposure to non-ionizing radiation emitted by wireless technology can potentially in-

duce tissue heating.

Electromagnetic compatibility (EMC) testing; labeling.
Wireless technology design, description, and testing;
performance testing; labeling.

Wireless technology design, description, analysis, and
testing; labeling.

FDA believes that the following
special controls, in addition to general
controls, address the risks to health and

provide reasonable assurance of the
safety and effectiveness of the device:
(1) Appropriate analysis/testing should

validate EMC and safety of exposure to
non-ionizing radiation; (2) Design,
description, and performance data
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should validate wireless technology
functions; and (3) Labeling should
specify appropriate instructions,
warnings, and information relating to
EMC and wireless technology and
human exposure to non-ionizing
radiation. Therefore, on March 31, 2011,
FDA issued an order to the petitioner
classifying the device into class II. FDA
is codifying the classification of the
device by adding § 874.3305.

Following the effective date of this
final classification rule, any firm
introducing a wireless air-conduction
hearing aid into interstate commerce in
the United States will need to comply
with the special controls named in the
regulation. However, the firm need only
show that its device meets the
recommendations of the special controls
or in some other way provides
equivalent assurance of safety and
effectiveness.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
II device from the premarket notification
requirements under section 510(k) if
FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, FDA has determined that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
Therefore, this device type is exempt
from premarket notification
requirements.

II. Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

IIL. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, the Regulatory
Flexibility Act (5 U.S.C. 601-612), and
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104—-4). Executive Order
12866 directs Agencies to assess all
costs and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The Agency
believes that this final rule is not a
significant regulatory action under
Executive Order 12866.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because reclassification of this
device from class I1I to class II will
relieve manufacturers of the device of
the cost of complying with the
premarket approval requirements of
section 515 of the FD&C Act (21 U.S.C.
360e), and may permit small potential
competitors to enter the marketplace by
lowering their costs, the Agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘‘any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $136 million, using the
most current (2010) Implicit Price
Deflator for the Gross Domestic Product.
FDA does not expect this final rule to
result in any 1-year expenditure that
would meet or exceed this amount.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires Agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State authority conflicts with
the exercise of Federal authority under
the Federal statute.” Federal law
includes an express preemption
provision that preempts certain state
requirements ‘“‘different from or in
addition to” certain Federal
requirements applicable to devices. (See
section 521 of the FD&C Act (21 U.S.C.
360k); See Medtronic v. Lohr, 518 U.S.
470 (1996); Riegel v. Medtronic, Inc.,
552 U.S. 312 (2008). The special
controls established by this final rule
create “‘requirements” for specific
medical devices under 21 U.S.C. 360k,
even though product sponsors have
some flexibility in how they meet those
requirements. (See Papike v.
Tambrands, Inc., 107., 107 F.3d 737,
740-42 (9th Cir. 1997).)

V. Paperwork Reduction Act of 1995

FDA concludes that this final rule
contains no new collections of
information. Therefore, clearance by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501—
3520) is not required.

VI. References

The following references have been
placed on display in the Division of
Dockets Management (HFA—-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Widex Hearing Aid
Co., dated October 13, 2010.

List of Subjects in 21 CFR Part 874

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 874 is
amended as follows:

PART 874—EAR, NOSE, AND THROAT
DEVICES

m 1. The authority citation for 21 CFR
part 874 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

W 2. Section § 874.3305 is added to
subpart D to read as follows:

§874.3305 Wireless Air-Conduction
Hearing Aid.

(a) Identification. A wireless air-
conduction hearing aid is a wearable
sound-amplifying device, intended to
compensate for impaired hearing that
incorporates wireless technology in its
programming or use.

(b) Classification: Class II (special
controls). The special controls for this
device are:

(1) Appropriate analysis/testing
should validate electro magnetic
compatibility (EMC) and safety of
exposure to non-ionizing radiation;

(2) Design, description, and
performance data should validate
wireless technology functions; and

(3) Labeling should specify
appropriate instructions, warnings, and
information relating to EMC and
wireless technology and human
exposure to non-ionizing radiation.

(c) Premarket notification. The
wireless air-conduction hearing aid is
exempt from the premarket notification
procedures in subpart E of part 807 of
this chapter subject to § 874.9.
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Dated: June 9, 2011.
Nancy K. Stade,

Deputy Director for Policy, Center for Devices
and Radiological Health.

[FR Doc. 2011-14790 Filed 6-14—11; 8:45 am]
BILLING CODE 4160-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Allocation of Assets in Single-
Employer Plans; Benefits Payable in
Terminated Single-Employer Plans;
Interest Assumptions for Valuing and
Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulations on Benefits Payable in
Terminated Single-Employer Plans and
Allocation of Assets in Single-Employer
Plans to prescribe interest assumptions
under the benefit payments regulation
for valuation dates in July 2011 and
interest assumptions under the asset
allocation regulation for valuation dates
in the third quarter of 2011. The interest
assumptions are used for valuing and
paying benefits under terminating
single-employer plans covered by the
pension insurance system administered
by PBGC.

DATES: Effective July 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion
(Klion.Catherine@PBGC.gov), Manager,
Regulatory and Policy Division,
Legislative and Regulatory Department,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—4024. (TTY/TDD users
may call the Federal relay service toll
free at 1-800—877-8339 and ask to be
connected to 202-326-4024.)
SUPPLEMENTARY INFORMATION: PBGC’s
regulations on Allocation of Assets in
Single-Employer Plans (29 CFR part
4044) and Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying

plan benefits under terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions in the regulations are also
published on PBGC’s Web site (http://
www.pbgc.gov).

The interest assumptions in Appendix
B to Part 4044 are used to value benefits
for allocation purposes under ERISA
section 4044. PBGC uses the interest
assumptions in Appendix B to part 4022
to determine whether a benefit is
payable as a lump sum and to determine
the amount to pay. Appendix C to part
4022 contains interest assumptions for
private-sector pension practitioners to
refer to if they wish to use lump-sum
interest rates determined using PBGC’s
historical methodology. Currently, the
rates in Appendices B and C of the
benefit payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the asset allocation
regulation are updated quarterly;
assumptions under the benefit payments
regulation are updated monthly. This
final rule updates the benefit payments
interest assumptions for July 2011 and
updates the asset allocation interest
assumptions for the third quarter (July
through September) of 2011.

The third quarter 2011 interest
assumptions under the allocation
regulation will be 4.21 percent for the
first 25 years following the valuation
date and 4.34 percent thereafter. In
comparison with the interest
assumptions in effect for the second
quarter of 2011, these interest
assumptions represent an increase of
five years in the select period (the
period during which the select rate (the
initial rate) applies), an increase of 0.25
percent in the select rate, and an
increase of 0.02 percent in the ultimate
rate (the final rate).

The July 2011 interest assumptions
under the benefit payments regulation
will be 2.25 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for June 2011,
these interest assumptions represent a
decrease of 0.25 percent in the

immediate annuity rate and are
otherwise unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits under plans
with valuation dates during July 2011,
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “‘significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.
In consideration of the foregoing, 29

CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
213, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i i i3 n; n,
213 7-1-11 8-1-11 2.25 4.00 4.00 4.00 7 8



mailto:Klion.Catherine@PBGC.gov
http://www.pbgc.gov
http://www.pbgc.gov

34848

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

m 3. In appendix C to part 4022, Rate Set
213, as set forth below, is added to the

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector

table. Payments
* * * * *
For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i i i3 n; n;
213 7-1-11 8-1-11 2.25 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry for July—September 2011, as set
forth below, is added to the table.

Appendix B to Part 4044—Interest
Rates Used to Value Benefits

* * * * *

For valuation dates occurring in the

The values of j; are:

months—

A for t= iy for t= iy for t=
July—September 2011 ..., 0.0421 1-25 0.0434 >25 N/A N/A

Issued in Washington, DC, on this 10th day
of June 2011.

Laricke Blanchard,

Deputy Director for Policy, Pension Benefit
Guaranty Corporation.

[FR Doc. 2011-14852 Filed 6-14—11; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2010-0879]
RIN 1625-AA09

Drawbridge Operation Regulation;
Atlantic Intracoastal Waterway (AIWW),
Elizabeth River, Southern Branch,
Chesapeake, VA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
temporarily changing the drawbridge
operation regulations of the Gilmerton
(US13/460) Bridge across the Elizabeth
River (Southern Branch), AIWW mile
5.8, at Chesapeake, VA. Due to the
construction of the new Gilmerton
Highway Bridge, the existing
drawbridge has experienced increased
delays to vehicular traffic during
unscheduled vessel openings. This
change will allow adjustments and set

opening periods for the bridge during
the day until December 20, 2013,
relieving vehicular traffic congestion
during the weekday and weekend
daytime hours while still providing for
the reasonable needs of navigation.

DATES: This rule is effective from 9 a.m.
on June 19, 2010 until 6:30 p.m. on
December 20, 2013.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2010—
0879 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0879 in the “Keyword”
box, and clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Waverly W. Gregory, Jr., Bridge Program
Manager, Fifth Coast Guard District, at
757—-398-6222. If you have questions on
viewing the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On November 16, 2010, we published
a notice of temporary deviation request
for comments entitled ‘“Drawbridge
Operation Regulation; Atlantic
Intracoastal Waterway (AIWW),
Elizabeth River, Southern Branch, VA”
in the Federal Register (75 FR 69879)
and a notice of proposed rulemaking
(NPRM) entitled “Drawbridge Operation
Regulation; Atlantic Intracoastal
Waterway (AIWW), Elizabeth River,
Southern Branch, VA” in the Federal
Register (75 FR 69906). We received
seven comments on the published
deviation and NPRM. No public meeting
was requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. Making this rule effective in
less than 30 days is necessary in order
to continue the construction of the new
Gilmerton Bridge Replacement Project
without disruption. Additionally,
delaying this final temporary could
result in additional vehicular traffic
congestion without providing any
additional benefit to vessel traffic.

Background and Purpose

The City of Chesapeake, Virginia (the
City), who owns and operates the lift-
type Gilmerton (US13/460) Bridge, has
requested a temporary change to the
existing bridge regulations. The current
regulation, set out in Title 33 CFR Part


http://www.regulations.gov

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

34849

117.997(c), requires the Gilmerton
(US13/460) Bridge, at AIWW mile 5.8,
in Chesapeake to open on signal at
anytime for commercial vessels carrying
liquefied flammable gas or other
hazardous materials. From 6:30 a.m. to
8:30 a.m. and from 3:30 p.m. to 5:30
p-m. Monday through Friday, except
Federal holidays, the draw need not
open for the passage of recreational or
commercial vessels; except the draw
shall open for commercial cargo vessels,
including tugs, and tugs with tows, if
two hours advance notice is given to the
Gilmerton Bridge at (757) 545—-1512. At
all other times, the draw shall open on
signal. The current operating schedule
has been in effect since November 17,
2003.

The Gilmerton Bridge Replacement
project, which is currently underway
since November 2009, will provide a
new vertical-lift type bridge over the
Southern Branch of the Elizabeth River
to replace the existing bridge that was
constructed in 1938.

Due to the construction for the new
Gilmerton Bridge, vehicular traffic is
limited to one lane in each direction
and the bridge and approaches have
experienced back-ups, delays, and
congestion. This temporary change will
continue to allow, from June 19, 2011,
to December 20, 2013, the draw of the

Gilmerton (US13/460) Bridge to open on
signal at anytime for commercial vessels
carrying liquefied flammable gas or
other hazardous materials, and at
anytime for commercial cargo vessels,
including tugs, and tugs with tows, if
two hours advance notice is given to the
Gilmerton Bridge at (757) 545—-1512, but
will extend by one-hour; from 6:30 a.m.
to 9:30 a.m. and from 3:30 p.m. to 6:30
p-m., Monday through Friday, except
Federal holidays; the time each day
when the draw need not open for the
passage of recreational or commercial
vessels.

From 9:30 a.m. to 3:30 p.m. Monday
through Friday and from 6:30 a.m. to
6:30 p.m. Saturdays, Sundays and
Federal holidays, the draw shall open
on signal hourly on the half hour;
except the draw shall open anytime for
commercial cargo vessels, including
tugs, and tugs with tows, if two hours
advance notice is given to the Gilmerton
Bridge at (757) 545—-1512. At all other
times, the draw shall open on signal. By
expanding the morning and evening
rush hour periods on the weekdays and
implementing scheduled bridge
openings between the rush hour periods
and on the weekends, we anticipated a
decrease in vehicular traffic congestion
during the daytime hours.

Concurrent with the publication of
the Notice of Proposed Rulemaking
(NPRM), a Test Deviation [USCG—-2010-
0879] was issued to allow the City to
test the proposed schedule and to obtain
data and public comments. The test
deviation was in effect during the entire
Notice of Proposed Rulemaking
comment period. Also, a count of the
delayed vessels during the closure
periods was taken to ensure a future
regulation would not have a significant
impact on navigation. The NPRM was
coordinated with the main commercial
waterway user group, specifically, the
Virginia Maritime Association who
represents waterborne commerce in the
Port of Hampton Roads, and there was
no expectation of any significant
impacts on navigation.

Vessel traffic on this waterway
consists of pleasure craft, tug and barge
traffic, and ships with assist tugs. There
are no alternate routes for vessels
transiting this section of the Atlantic
Intracoastal Waterway and the
drawbridge will be able to open in the
event of an emergency.

According to records furnished by the
City, there were a total of 6,195 bridge
openings and 12,498 vessel passages
occurring at the drawbridge between
September 2009 and September 2010.
(See Table A)

TABLE A
2009 2009 2009 2009 2010 2010 2010 2010 2010 2010 2010 2010 2010
SEP OCT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP
BRIDGE OPENINGS FOR SEPTEMBER 2009-SEPTEMBER 2010
551 ‘ 621 ‘ 549 ‘ 503 ‘ 299 ‘ 284 ‘ 317 ‘ 476 ‘ 639 ‘ 616 ‘ 459 ‘ 365 ‘ 516
BOAT PASSAGES FOR SEPTEMBER 2009-SEPTEMBER 2010
892 ‘ 1858 ‘ 1361 ‘ 645 ‘ 406 ‘ 392 ‘ 478 ‘ 967 ‘ 1770 ‘ 1408 ‘ 791 ‘ 628 ‘ 902

Under normal conditions, the
Gilmerton (US13/460) Bridge is a vital
transportation route for over 35,000
motorists per day. According to recent
vehicular traffic counts submitted by the
City, the average daily traffic volume
decreased at the Gilmerton (US13/460)
Bridge to approximately 20,000 cars a
day. Due to construction, the I-64 High
Rise Bridge is the suggested alternate
route for motorists. Even with the
alternative vehicular route, the Coast
Guard anticipates continued vehicular
traffic congestion over the Gilmerton
Highway Bridge due to the reduction of
highway lanes and anticipates that
traffic congestion will subside once the
new bridge is completed.

Discussion of Comments and Changes

The Coast Guard received seven
responses to the NPRM including two
comments from the same respondent.
Six comments were submitted online to
http://www.regulations.gov, with one
remark forwarded by e-mail.

The respondents, all mariners,
expressed the following remarks and
recommendations:

The first comment recommended
operating procedures for inclusion in
the regulatory language. The suggestions
offered are the following:

1. If any vessel is approaching the
bridge and cannot reach the draw
exactly on the half hour, the draw
tender may delay the opening up to 10
minutes past the half hour for passage

of the approaching vessel and any other
vessels that are waiting to pass.

The Coast Guard considered the
proposal reasonable and will add the
suggestion to the final rule.

2. If Norfolk & Southern Railroad
Bridge #7 adjacent to Gilmerton Bridge
is closed at the time of a scheduled
opening AND a vessel(s) is waiting that
requires opening of the Gilmerton
Bridge, the Gilmerton Bridge shall open
as soon as Railroad Bridge #7 opens, to
allow passage of the vessel(s) waiting
from the scheduled opening time. Any
other vessels that may have
accumulated can pass through with the
original vessel(s) that was delayed.

For these situations, the Coast Guard
will make the following changes: If the
Norfolk & Southern Railroad Bridge #7,
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at mile 5.8, is not opened during a
particular scheduled opening for the
Gilmerton Bridge and vessels were
delayed, the draw tender at the
Gilmerton Bridge may provide a single
opening for waiting vessels once the
Norfolk & Southern Railroad Bridge #7
reopens for vessels.

The second and third comments were
opposed to the temporary regulations
and suggested that the drawbridge
opening restrictions during the weekday
(between 6:30 a.m. to 9:30 a.m.) include
one opening for vessels at 8:30 a.m. in
order to coincide with the operation of
the Dominion Boulevard (US 17) Bridge
located across the Southern Branch of
the Elizabeth River at AIWW mile 8.8 in
Chesapeake VA. Both mariners stated in
some measure that: In this way,
Belhaven NC, which is approximately
135 miles from Norfolk VA, can be
reached. Transiting through at 9:30 a.m.
adds an extra day to the trip.

The Coast Guard does not believe that
this request is reasonable since purpose
of the test deviation and temporary
regulations is to help reduce vehicle
traffic congestion on the bridge during
daytime hours, while providing for the
reasonable needs of navigation during
the construction of the new Gilmerton
Bridge Replacement Project. The
addition of a bridge opening at 8:30
would significantly disrupt vehicular
traffic during “rush hour” without a
corresponding benefit to vessel traffic.
Further this is only a temporary change
and once the new bridge is completed,
the existing operating regulations, set
out 33 CFR 117.997(c), will be
reinstated.

The fourth comment disagreed with
making the proposed bridge opening
schedules permanent at this time and
requested waiting to see how the traffic
flows after the construction is
completed. The fifth comment suggested
that “We change the operation of the
Dominion Boulevard (US 17) Bridge to
open for vessels on the half-hour instead
of on the hour and change the operation
of the Gilmerton Bridge to open for
vessels on the hour, because the Great
Bridge locks and the Dominion
Boulevard Bridge both open on the hour
costing vessel traffic an extra hour. Even
sailboats could make both bridges and
the locks on the suggested schedule,
saving congestion and fuel”.

For these comments, the Coast Guard
responds by stating that this change is
only temporary and will allow
adjustments and set opening periods for
the bridge to vessels during the day to
continue from June 19, 2011 until
December 20, 2013. At 6:30 p.m. on
December 20, 2013, the temporary

regulations will end and the existing
operating regulations will be reinstated.

The sixth and seventh comments were
submitted by the same respondent. This
commenter is opposed to the temporary
regulations, the delayed operation of the
adjacent Norfolk & Southern Railway
Bridge, and the ineffective operating
staff at the Gilmerton Bridge.

For these comments, the Coast Guard
again responds by stating that this
change is only temporary and will allow
adjustments and set opening periods for
the bridge to vessels during the day to
continue from June 19, 2011 until
December 20, 2013. At 6:30 p.m. on
December 20, 2013, the temporary
regulations will end and the existing
operating regulations, set out 33 CFR
117.997(c), will be reinstated.

In addition, there are general penalty
procedures to facilitate the safe passage
of vessels through bridges by deterring
any inconvenience or impediment to
navigation which may result from the
ineffective operation of bridges across
navigable waters of the United States.
Complainants should forward a report
of alleged violations to the district
Bridge Program Manager who conducts
an investigation to determine if there is
sufficient evidence to establish a “prima
facie” case. If the material then available
indicates that there is not a prima facie
case, yet a violation appears imminent,
the district Bridge Program Manager
may issue a cautionary notice by letter
or telephone. If it is determined that a
prima facie case does exist, a case file
is prepared and forwarded to the
Hearing Officer, with a recommended
action.

The Coast Guard reviewed the bridge
data supplied by the Virginia
Department of Transportation (VDOT).
The City gathered data during the
month of April 2011 to analyze the
effect of the temporary deviation on
roadway and maritime traffic.
According to the City, April was chosen
as it falls during the “snowbird season”,
when maritime traffic is at its peak. The
test regulations had been in effect for
three months, providing roadway and
maritime traffic time to adjust to the
new test regulations. The data was
compared to data from April 2010. In
summary, the data showed that in April
2011 the bridge made on average 0.7
fewer bridge lifts per day during
morning rush hour restrictions (6:30
a.m. to 9:30 a.m.), 1.3 fewer lifts per day
during the 9:30 a.m. to 3:30 p.m.
timeframe, and 1.7 fewer lifts during the
evening rush hour restrictions (3:30
p.m. to 6:30 p.m.).

Vehicular traffic count information,
from the VDOT count station on
Military Highway near Shell Road,

showed an average daily traffic count of
24,717 vehicles crossing the structure
during the weekdays in April 2011. This
is an increase of approximately 4,700
vehicles per day crossing the bridge
since the test regulations went into
effect. In conclusion, the test regulation
appears to be reducing the number of
bridge openings during the weekdays,
allowing more vehicles to cross the
bridge, and therefore helping to reduce
vehicular traffic congestion in the area.
The test regulation also appears to be
having a minimal impact on maritime
traffic. The City would like to continue
to institute this temporary regulation
until construction on the new Gilmerton
Bridge is completed sometime in 2013.
Based on the information provided,
we will implement a final rule with
minimal changes to the NPRM.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Executive Order
12866 or under section 1 of Executive
Order 13563. The Office of Management
and Budget has not reviewed it under
those Orders.

We reached this conclusion based on
the fact that the changes are expected to
have only a minimal impact on
maritime traffic transiting the bridge.
Mariners can plan their trips in
accordance with the scheduled bridge
openings to minimize delays.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
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This rule will affect the following
entities, some of which might be small
entities: Owners and operators of
vessels other than certain commercial
cargo vessels needing to transit the
bridge. This rule will not have a
significant economic impact on a
substantial number of small entities
because the rule only adds minimal
restrictions to the movement of
navigation, by expanding the morning
and evening rush hour periods by one
hour on the weekdays and
implementing scheduled bridge
openings between the rush hour periods
on weekdays and on the weekends.
Mariners who plan their transits in
accordance with the scheduled bridge
openings can minimize delay.

We received comments about delay
issues and have determined that a 10-
minute delay of the opening for vessels
that are unable to make the half-hour
opening is reasonable. In addition, for
those vessels whose transit is delayed
due to an opening of the Norfolk &
Southern Railroad Bridge #7, the
Gilmerton (US13/460) Bridge
drawtender may provide a single
opening after the Norfolk & Southern
Railroad Bridge #7 reopens such that
those vessels may continue their transit
without further delay.

Though two comments were received
regarding vessel transit time to
Belhaven, NC: (i) This change is only
temporary; (ii) this change only adds
one hour in the morning and one hour
in the evening when the draw need not
open for recreational and some
commercial vessels; (iii) mariners may
pre-plan their trips in accordance with
this regulation; (iv) this regulation has
been tested for approximately the past
three months, thereby providing
additional notice to mariners and
providing a time-period for them to
acquaint themselves with any necessary
scheduling alterations for their planned
trips; and (v) this change is meant to
assist with better facilitating rush hour
vehicular traffic for the approximately
20,000 vehicles transiting the bridge
while not unreasonably interfering with
maritime transiting.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to

the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
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have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e) of the Instruction as this rule is
related to the promulgation of operating
regulations or procedures for
drawbridges.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. From June 19, 2011, to December
20, 2013, in § 117.997, suspend
paragraph (c) and temporarily add a
new paragraph (j) to read as follows:

§117.997 Atlantic Intracoastal Waterway,
South Branch of the Elizabeth River to the
Albemarle and Chesapeake Canal.

* * * * *

(j) The draw of the Gilmerton (US13/
460) Bridge, mile 5.8, in Chesapeake:

(1) Shall open on signal at any time
for commercial vessels carrying
liquefied flammable gas or other
hazardous materials.

(2) From 6:30 a.m. to 9:30 a.m. and
from 3:30 p.m. to 6:30 p.m., Monday
through Friday, except Federal holidays:

(i) Need not open for the passage of
recreational or commercial vessels that
do not qualify under paragraph (j)(2)(ii)
of this section.

(ii) Need not open for commercial
cargo vessels, including tugs, and tugs
with tows, unless 2 hours advance
notice has been given to the Gilmerton
Bridge at (757) 545—1512.

(3) From 9:30 a.m. to 3:30 p.m.
Monday through Friday and from 6:30
a.m. to 6:30 p.m. Saturdays, Sundays
and Federal holidays, the draw need
only be opened every hour on the half
hour, except the draw shall open on
signal for commercial vessels that
qualify under paragraphs (j)(1) and
(j)(2)(ii) of this section.

(4) If any vessel is approaching the
bridge and cannot reach the draw
exactly on the half hour per paragraph

(j)(3) of this section, the draw tender
may delay the opening up to 10 minutes
past the half hour for passage of the
approaching vessel and any other
vessels that are waiting to pass.

(5) If the Norfolk & Southern Railroad
Bridge #7, at mile 5.8, is not opened
during a particular scheduled opening
for the Gilmerton Bridge and vessels
were delayed, the draw tender at the
Gilmerton Bridge may provide a single
opening for waiting vessels, once the
Norfolk & Southern Railroad Bridge #7
reopens for vessels.

(6) Shall open on signal at all other
times.

Dated: June 2, 2011.
William D. Lee,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 2011-14824 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0448]

RIN 1625-AA00

Safety Zones; Fireworks Displays in

the Sector Columbia River Area of
Responsibility

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing safety zones on the
Columbia River, Willamette River,
Lewis River, and Pacific Ocean at the
mouth of the Chetco River for 4th of July
fireworks displays. The safety zones are
necessary to help ensure the safety of
the maritime public during the displays
and will do so by prohibiting persons
and vessels from entering the safety
zones unless authorized by the Captain
of the Port or his designated
representatives.

DATES: This rule is effective from 8 p.m.
until 11:30 p.m. on July 2, 2011 through
July 4, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0448 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2011-04438 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground

Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST1 Jaime Sayers,
Waterways Management Division, Coast
Guard MSU Portland; telephone 503—
240-9319, e-mail
Jaime.A.Sayers@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because to do
so would be contrary to public interest
since the event will have taken place by
the time the notice could be published
and comments taken.

Background and Purpose

Fireworks displays create hazardous
conditions for the maritime public
because of the large number of vessels
that congregate near the displays as well
as the noise, falling debris, and
explosions that occur during the event.
The establishment of a safety zone helps
ensure the safety of the maritime public
by prohibiting persons and vessels from
coming too close to the fireworks
display and other associated hazards.

Discussion of Rule

This rule establishes four safety
zones. The four safety zones are on the
Columbia River, Willamette River,
Lewis River, and the Pacific Ocean at
the mouth of the Chetco River in the
specific locations detailed in the rule.
All persons and vessels will be
prohibited from entering the safety
zones during the dates and times they
are effective unless authorized by the
Captain of the Port or his designated
representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
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executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard has made this
determination based on the fact that the
safety zones will only be in effect for
three hours on one day in July and
maritime traffic may be permitted to
transit them with permission from the
Captain of the Port or his designated
representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule may affect the following
entities some of which may be small
entities: The owners or operators of
vessels wishing to transit the safety
zones established by this rule. The rule
will not have a significant economic
impact on a substantial number of small
entities, however, because the safety
zones will only be in effect for three
hours on one day in July and maritime
traffic may be permitted to transit them
with permission from the Captain of the
Port or his designated representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888—734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA)

(15 U.S.C. 272 note) directs agencies to
use voluntary consensus standards in
their regulatory activities unless the
agency provides Congress, through the
Office of Management and Budget, with
an explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
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environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of safety
zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T13-0448 to read as
follows:

§165.T13-0448 Safety Zones; Fireworks
Displays in the Sector Columbia River Area
of Responsibility

(a) Location. The following are safety
zones:

(1) Stevenson, Washington Fireworks
Display: All waters of the Columbia
River in the vicinity of Stevenson,
Washington within the following points:
starting from the shore at 45°4126.70”
N/121°53’36.80” W; thence continuing
to 45°41°24.62” N/121°53’40.85” W;
thence continuing to 45°41'18.10” N/
121°53'27.86” W; thence continuing to
45°41'25.32” N/121°5319.42” W; thence
continuing to 45°41’30.32” N/
121°53’27.14” W; thence continuing
back to the starting point at 45°41°26.70”
N/121°53’36.80” W.

(2) The Lynch Company Fireworks
Display, West Linn, Oregon: All waters
of the Willamette River in the vicinity
of West Linn, Oregon within the
following points: starting from the shore
at 45°23'39.66” N/122°37'56.32” W;
thence continuing to 45°23’43.51” N/
122°37749.01” W; thence continuing to
45°23'05.46” N/122°3730.18” W; thence
continuing to 45°2309.02” N/
122°37’17.54” W; thence continuing
back to the starting point at 45°23739.66”
N/122°3756.32” W.

(3) The Pekin Ferry Road Fireworks
Display, Lewis River, Washington: All
waters of the Lewis River in the vicinity
of Ridgefield, Washington within the
following points: starting from the shore

at 45°52718.26” N/122°44’14.68” W;
thence continuing to 45°52712.47” N/
122°44’17.27” W; thence continuing to
45°52’08.15” N/122°43’39.61” W; thence
continuing to 45°52'04.55” N/
122°43'43.28” W; thence continuing
back to the starting point at 45°52"18.26”
N/122°44’14.68” W.

(4) Brookings, Oregon Fireworks
Display: All waters of the Pacific Ocean
in the vicinity of the mouth of the
Chetco River within the following
points: the tip of the south jetty of the
Chetco River (Point 1), extending
offshore to the Chetco River Entrance
Lighted Bell Buoy 2 (Point 2), and
returning from point 2 to a point on the
shore south of the jetty (Point 3). The
latitude and longitudes of the three
points are: Point 1: 42°02’37.43” N/124°
16’14.66” W, Point 2: 42°02°05.12” N/
124°16’36.54” W, and Point 3:
42°02’17.70” N/124°15’46.01” W.

(b) Regulations. In accordance with
the general regulations in 33 CFR part
165, Subpart C, no person or vessel may
enter or remain in the safety zone
created by this section without the
permission of the Captain of the Port or
his designated representative.
Designated representatives are Coast
Guard Personnel authorized by the
Captain of the Port to grant persons or
vessels permission to enter or remain in
the safety zone created by this section.
See 33 CFR part 165, Subpart C, for
additional information and
requirements.

(c) Enforcement period. The safety
zones created by this section will be in
effect as follows:

(1) Stevenson, Washington, Fireworks
Display: 8 p.m. until 11:30 p.m. on July
4, 2011.

(2) The Lynch Company Fireworks
Display, West Linn, Oregon: 8 p.m. until
11:30 p.m. on July 3, 2011.

(3) The Pekin Ferry Road Fireworks
Display, Lewis River, Washington: 8
p.m. until 11:30 p.m. on July 2, 2011.

(4) Brookings, Oregon Fireworks
Display: will be enforced from 8 p.m.
until 11:30 p.m. on July 4, 2011.

Dated: June 3, 2011.
D.E. Kaup,

Captain, U.S. Coast Guard, Captain of the
Port, Columbia River.

[FR Doc. 2011-14781 Filed 6—-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0458]

RIN 1625-AA00

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone in
Chicago Harbor from July 2, 2011
through July 30, 2011. This action is
necessary and intended to ensure safety
of life on the navigable waters of the
United States immediately prior to,
during, and immediately after fireworks
events. This rule will establish
restrictions upon, and control
movement of, vessels in a specified area
immediately prior to, during, and
immediately after fireworks events.
During the enforcement period, no
person or vessel may enter the safety
zones without permission of the Captain
of the Port, Sector Lake Michigan.
DATES: The regulations in 33 CFR
165.931 will be enforced at various
times and on various dates between 10
p-m. on July 2, 2011 to 10:30 p.m. on
July 30, 2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail BM1 Adam Kraft, Prevention
Department, Coast Guard Sector Lake
Michigan, Milwaukee, WI at 414-747—
7154, e-mail Adam.D.Kraft@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Safety Zone;
Chicago Harbor, Navy Pier Southeast,
Chicago, IL listed in 33 CFR 165.931 for
the following events:

(1) Navy Pier Fireworks; on July 2,
2011 from 10 p.m. through 10:30 p.m.;
on July 4, 2011 from 9:15 p.m. through
9:45 p.m.; on July 6, 2011 from 9:15
p.m. through 9:45 p.m.; on July 9, 2011
from 10 p.m. through 10:30 p.m.; on
July 13, 2011 from 9:15 p.m. through
9:45 p.m.; on July 16, 2011 from 10 p.m.
through 10:30 p.m.; on July 20, 2011
from 9:15 p.m. through 9:45 p.m.; on
July 23, 2011 from 10 p.m. through
10:30 p.m.; on July 27, 2011 from 9:15
p.m. through 9:45 p.m.; and on July 30,
2011 from 10 p.m. through 10:30 p.m.

All vessels must obtain permission
from the Captain of the Port, Sector Lake
Michigan, or his or her on-scene
representative to enter, move within or
exit the safety zone. Vessels and persons
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granted permission to enter the safety
zone shall obey all lawful orders or
directions of the Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative. While within a
safety zone, all vessels shall operate at
the minimum speed necessary to
maintain a safe course.

This notice is issued under authority
of 33 CFR 165.931 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of these enforcement
periods via broadcast Notice to Mariners
or Local Notice to Mariners. The
Captain of the Port, Sector Lake
Michigan, will issue a Broadcast Notice
to Mariners notifying the public when
enforcement of the safety zone
established by this section is suspended.
If the Captain of the Port, Sector Lake
Michigan, determines that the safety
zone need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
safety zone. The Captain of the Port,
Sector Lake Michigan, or his or her on-
scene representative may be contacted
via VHF Channel 16.

Dated: June 3, 2011.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2011-14829 Filed 6-14—11; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0470]
RIN 1625-AA00

Safety Zones; Marine Events in
Captain of the Port Long Island Sound
Zone

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing 17 temporary safety zones
for marine events within the Captain of
the Port (COTP) Long Island Sound
Zone for firework displays. This action
is necessary to provide for the safety of
life on navigable waters during the
events. Entry into, transit through,
mooring or anchoring within these
zones is prohibited unless authorized by
the Captain of the Port Sector Long
Island Sound.

DATES: This rule is effective in the CFR
on June 15, 2011 through 10:30 p.m. on
July 16, 2011. This rule is effective with
actual notice for purposes of
enforcement beginning at 8:30 p.m. on
June 11, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0470 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0470 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Joseph
Graun, Prevention Department, Coast
Guard Sector Long Island Sound, (203)
468-4544, joseph.l.graun@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because any
delay encountered in this regulation’s
effective date by publishing a NPRM
would be contrary to public interest
since immediate action is needed to
provide for the safety of life and
property on navigable waters from the
hazardous nature of fireworks including
unexpected detonation and burning
debris. We spoke with each event
sponsor and each indicated they were
unable and unwilling to move their
event date to a later time for the
following reasons. Sponsors for Sag
Harbor, Mason’s Island Yacht Club,
Lawrence Beach Club, Cancer Center for
Kids, Barnum Festival, Devon Yacht
Club, Independence Day Celebration, Go
4th on the Bay, Dolan Family Fourth,

City of Long Beach, Shelter Island, Point
O’Woods Fire Company, South Bay Go
4th on the Bay Davis Park, North Bay Go
4th on the Bay, and Montauk Yacht
Club Independence Day fireworks
displays stated they are unwilling to
reschedule these events because they
are held in conjunction with the Fourth
of July holiday and various holiday
festivities. Many community members
have made holiday plans based on these
fireworks events, changing the date
would cause numerous cancelations and
hurt small businesses. Rescheduling
would not be a viable option because
most event venues, entertainers and
venders have fully booked summer
schedules making rescheduling nearly
impossible. These fireworks displays are
all reoccurring marine events with a
proposed permanent rule currently in a
public comment period under docket
number USCG—-2008-0384 titled,
Special Local Regulations; Safety and
Security Zones; Recurring Events in
Captain of the Port Long Island Sound
Zone. Additionally, the Coast Guard has
ordered safety zones or special local
regulations for all of these areas for past
events and has not received public
comments or concerns regarding the
impact to waterway traffic from those
events.

The sponsor of the Claim Shell
Foundation Fireworks stated they are
unwilling to reschedule their event due
to other activities being held in
conjunction with their fireworks
display, including a large community
fund raising festival and many festivals
put on by local small businesses. Many
community members have made plans
based on these events and changing the
date would cause numerous
cancelations and hurt small businesses.
This event is a reoccurring marine
events with a proposed permanent rule
currently in a public comment period
under docket number USCG-2008-0384
titled, Special Local Regulations; Safety
and Security Zones; Recurring Events in
Captain of the Port Long Island Sound
Zone. Additionally, the Coast Guard has
ordered safety zones or special local
regulations for this area for past events
and has not received public comments
or concerns regarding the impact to
waterway traffic from events.

The sponsor for the Chezzam
Entertainment Group Fireworks was not
aware of the requirements for
submitting a marine event application
135 days in advance resulting in a late
notification to the Coast Guard. The
sponsor is now aware of this for future
events. It is not viable for the sponsor
to reschedule the event due to other
activities being held in conjunction with
their fireworks display, including a
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birthday party celebration involving
many out of town guests.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date by first
publishing a NPRM would be contrary
to the rule’s objectives of ensuring safety
of life on the navigable waters during
these scheduled events as immediate
action is needed to protect persons and
vessels from the hazardous nature of
fireworks including unexpected
detonation and burning debris.

Basis and Purpose

The legal basis for the temporary rule
is 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; Public Law
107-295, 116 Stat. 2064; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define safety zones.

Marine events are frequently held on
the navigable waters within the COTP
Long Island Sound Zone. Based on
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazards of fireworks, the
COTP Long Island has determined that
fireworks launches proximate to
watercrafts pose significant risk to
public safety and property. The
combination of increased numbers of
recreation vessels, congested waterways,
darkness punctuated by bright flashes of
light, and debris falling into the water
has the potential to result in serious
injuries or fatalities. In order to protect
the safety of all waterway users
including event participants and
spectators, this temporary rule
establishes temporary safety zones for
the time and location of each event.

This rule prevents vessels from
entering, transiting, mooring or
anchoring within areas specifically
designated as regulated areas during the
periods of enforcement unless
authorized by the COTP, or designated
on-scene patrol personnel.

Discussion of Rule

This temporary rule creates safety
zones for all navigable waters within a
1000 foot zone around each firework
displays. These events are listed below
in the text of the regulation.

Because large numbers of spectator
vessels are expected to congregate
around the location of these events, the
regulated areas are needed to protect
both spectators and participants from
the safety hazards created by fireworks
displays including unexpected
detonation and burning debris. During

the enforcement period of the regulated
areas, persons and vessels are
prohibited from entering, transiting
through, remaining, anchoring or
mooring within the zone unless
specifically authorized by the COTP or
his designated representatives. The
Coast Guard may be assisted by other
Federal, state and local agencies in the
enforcement of these regulated areas.

The Coast Guard determined that
these regulated areas will not have a
significant impact on vessel traffic due
to their temporary nature and limited
size and the fact that vessels are allowed
to transit the navigable waters outside of
the regulated areas. Additionally, The
Coast Guard has ordered safety zones or
special local regulations for all of these
17 areas for past events and has not
received public comments or concerns
regarding the impact to waterway traffic
from events.

Advanced public notifications will
also be made to the local maritime
community by the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard determined that this
rule is not a significant regulatory action
for the following reasons: The regulated
areas will be of limited duration, they
cover only a small portion of the
navigable waterways, and the events are
designed to avoid, to the extent
possible, deep draft, fishing, and
recreational boating traffic routes. In
addition, vessels requiring entry into the
area of the regulated areas may be
authorized to do so by the Captain of the
Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.

The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
5 U.S.C. 605(b) that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the designated regulated area during the
enforcement periods stated for each
event in the List of Subjects.

The temporary safety zones will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: The regulated
areas will be of limited size and of short
duration, and vessels that can safely do
so may navigate in all other portions of
the waterways except for the areas
designated as regulated areas.
Additionally, before the effective
period, the Coast Guard will issue
notice of the time and location of each
regulated area through a Local Notice to
Mariners and Broadcast Notice to
Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of temporary
safety zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 33 CFR 1.05-1 and
160.5; Pub. L. 107-295, 116 Stat. 2064;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T01—0470 to read as
follows:

§165.T01-0470 Safety Zones; Maine
Events in Captain of the Port Long Island
Sound Zone

(a) Regulations.

The general regulations contained in
33 CFR 165.23 as well as the following
regulations apply to the fireworks
displays listed in TABLE 1 of T01-0470.

These regulations will be enforced for
the duration of each event. Notifications
of exact dates and times of the
enforcement period will be made to the
local maritime community through the
Local Notice to Mariners and Broadcast
Notice to Mariners. First Coast Guard
District Local Notice to Mariners can be
found at http://www.navcen.uscg.gov/.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the Captain of the
Port, Sector Long Island Sound (COTP),
to act on his or her behalf. The
designated representative may be on an
official patrol vessel or may be on shore
and will communicate with vessels via
VHF-FM radio or loudhailer. In
addition, members of the Coast Guard
Auxiliary may be present to inform
vessel operators of this regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(c) Vessel operators desiring to enter
or operate within the regulated areas
should contact the COTP or the
designated representative via VHF
channel 16 to obtain permission to do
s0.

(d) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or


http://www.navcen.uscg.gov/

34858

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

dates and times as modified through the
Local Notice to Mariners, unless
authorized by COTP or designated
representative.

(e) Upon being hailed by a U.S. Coast
Guard vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(f) The COTP or designated
representative may delay or terminate
any marine event in this subpart at any
time it is deemed necessary to ensure
the safety of life or property.

(g) The regulated area for all fireworks
displays listed in TABLE 1 of T01-0470
is that area of navigable waters within
a 1000 foot radius of the launch
platform or launch site for each

fireworks display.

(h) Fireworks barges used in these
locations will also have a sign on their
port and starboard side labeled
“FIREWORKS—STAY AWAY.” This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background. Shore sites used in these
locations will display a sign labeled
“FIREWORKS—STAY AWAY” with the
same dimensions.

TABLE 1 OF T0O1-0470

June

6.1 Chezzam Entertainment Group Fireworks Display ........cccccoceeeneeen.

Date: June 11, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: All water of Great South Bay, Ocean Bay Park, NY in ap-
proximate position 40°39'06.45” N, 073°8’45.26” W (NAD 83).

July

7.1 Sag Harbor Fireworks ...........cccccoeviiiinnen.

Date: July 2, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Sag Harbor Bay off Havens Beach, Sag Harbor,
NY in approximate position 41°00'26” N, 072°17'9” W (NAD 83).

7.2 Mason’s Island Yacht Club Fireworks .......

Date: July 2, 2011.

Rain date: July 3, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Fisher's Island Sound, Noank, CT in approxi-
mate position 41°19’30.61” N, 071°57°48.22” W (NAD 83).

7.3 Lawrence Beach Club Fireworks ...............

Date: July 2, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Atlantic Ocean off Lawrence Beach Club, At-
lantic Beach, NY in approximate position 40°34’42.65” N,
073°42'56.02” W (NAD 83).

7.4 Cancer Center for Kids Fireworks .............

Date: July 2, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Long Island Sound, Bayville, NY in approximate
position 40°54'38.20” N, 073°34'56.88” W (NAD 83).

7.5 Barnum Festival Fireworks .............ccc.u...

Date: July 3, 2011.

Rain Date: following day.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Bridgeport Harbor, Bridgeport, CT in approxi-
mate position 41°9°04” N, 073°1249” W (NAD 83).

7.6 Devon Yacht Club .......cccceeevecivviieeeeeiins

Date: July 3, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Water of Napeague Bay, Block Island Sound, Amagansett,
NY in approximate position 40°59'41.4” N, 072°6’8.7” W (NAD 83).

7.7 Independence Day Celebration Fireworks

Date: July 4, 2011.

Rain date: July 5, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of Atlantic Ocean off Umbrella Beach, Montauk, NY
in approximate position 41°01°44” N, 071°57'13” W (NAD 83).

7.8 Go4dthonthe Bay ......ccovviniinienneenne.

Date: July 4, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Water of the Great South Bay, Blue Point, NY in approxi-
mate position 40°44’06.28” N, 073°01’02.50” W (NAD 83).

7.9 Dolan Family Fourth .......ccccoceiiiiiiiiiiee

Date: July 4, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Water of Long Island Sound, Oyster Bay Harbor, Oyster
Bay, NY in approximate position 40°53'42.50” N, 073°30°04.30” W
(NAD 83).




Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

34859

TABLE 1 OF T01-0470—Continued

7.10 City of Long Beach Fireworks

e Date: July 4, 2011.

e Time: 8:30 p.m. to 10:30 p.m.
e Location: Waters off Riverside Blvd, City of Long Beach, NY in ap-
proximate position 40°34’38.77” N, 073°39'41.32” W (NAD 83).

7.11 Shelter Island Fireworks

e Date: July 4, 2011.

e Time: 8:30 p.m. to 10:30 p.m.
e Location: Waters of Gardiner Bay, Shelter Island, NY in approximate
position 41°04’39.11” N, 072°22’01.07” W (NAD 83).

712

Point O’'Woods Fire Company Summer Fireworks

Date: July 3, 2011.

Rain date: July 4, 2011.

Time: 8:30 p.m. to 10:30 p.m.

Location: Waters of the Great South Bay, Point O’'Woods, NY in ap-
proximate position 40°3918.57” N, 073°08’5.73” W (NAD 83).

713

South Bay Go 4th on the Bay Davis Park Fireworks .................... .

e Rain date: July 5, 2011.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters of the Great South Bay, Davis Park, NY in approxi-
mate position, 40°4138.23” N, 073°0021.54” W (NAD 83).

Date: July 4, 2011.

7.14 North Bay Go 4th on the Bay Fireworks

o Date: July 4, 2011.

e Rain date: July 5, 2011.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters of the Great South Bay, Blue Point, NY in approxi-
mate position, 40°44’06.28” N, 073°01’02.50” W (NAD 83).

7.15

Montauk Yacht Club Independence Day Fireworks ...................... .

e Rain date: July 3, 2011.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters of Lake Montauk, Montauk, NY in approximate po-
sition, 41°03'58.80” N, 071°55’42.83” W (NAD 83).

Date: July 2, 2011.

7.16

Clam Shell Fireworks ........ccccceccveevcvvennnnns

e Date: July 16, 2011.

e Rain date: July 17, 2011.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters of Three Mile Harbor, East Hampton, NY in approx-
imate position, 41°01’14.58” N, 072°11711.38” W (NAD 83).

Dated: June 3, 2011.
J.M. Vojvodich,

Captain, U. S. Coast Guard, Captain of the
Port Sector Long Island Sound.

[FR Doc. 2011-14828 Filed 6-14—11; 8:45 am|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2011-0438]
RIN 1625-AA00

Safety Zone; Augusta Southern
Nationals Drag Boat Race, Savannah
River, Augusta, GA

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of the Savannah River in
Augusta, Georgia during the Augusta
Southern Nationals Drag Boat Race. The

Augusta Southern Nationals Drag Boat
Race will consist of a series of high-
speed boat races. The event is scheduled
to take place from Thursday, July 14,
2011 through Sunday, July 18, 2011.
The temporary safety zone is necessary
for the safety of race participants,
participant vessels, spectators, and the
general public during the event. Persons
and vessels are prohibited from
entering, transiting through, anchoring
in, or remaining within the safety zone
unless authorized by the Captain of the
Port Savannah or a designated
representative.

DATES: This rule is effective from 6 a.m.
on July 14, 2011 through 8 p.m. on July
18, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0438 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2011-0438 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground

Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
final rule, call or e-mail Lieutenant
Junior Grade Deidre R. Harrison, Marine
Safety Unit Savannah, Coast Guard;
telephone 912-652—-4353, e-mail
Deidre.R.Harrison@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
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to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information about the event until May
10, 2011. As a result, the Coast Guard
did not have sufficient time to publish
an NPRM and to receive public
comments prior to the event. Although
this event occurs annually, and special
local regulations for this event are in the
Code of Federal Regulations at 33 CFR
100.701, this year the event host
changed the date of the event from the
third weekend in July to July 14 through
July 17, thereby rendering the special
local regulations set forth in 33 CFR
100.701 inapplicable for this year’s
event. Any delay in the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to minimize the potential danger
to race participants, participant vessels,
spectators, and the general public.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
since immediate action is needed to
ensure the safety of the event
participants, spectator craft, and other
vessels transiting the event area.

Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and other
limited access areas: 33 U.S.C. 1226,
1231; 46 U.S.C. Chapter 701, 3306,
3703; 50 U.S.C. 191, 195; 33 CFR 1.05—
1, 6.04-1, 6.04—6, 160.5; Public Law
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No.
0170.1.

The purpose of the rule is to protect
race participants, participant vessels,
spectators, and the general public from
the hazards associated with the high-
speed boat races.

Discussion of Rule

From July 14, 2011 through July 17,
2011 Augusta Southern Nationals, Inc.
is hosting the Augusta Southern
Nationals Drag Boat Race, a series of
high-speed boat races. The races will
take place from 7 a.m. until 7 p.m. If the
event is postponed on any of these
dates, then the event will also take place
on July 18, 2011. The event will be held
on the waters of the Savannah River
south of Augusta, Georgia.
Approximately 125 high-speed power
boats will be participating in the races.
The high speed of the participant

vessels poses a safety hazard to race
participants, participant vessels,
spectators, and the general public.

The safety zone encompasses certain
waters of the Savannah River in
Augusta, Georgia. The safety zone will
be enforced daily from 6 a.m. until 8
p-m. on July 14, 2011 through July 17,
2011. If the event is postponed due to
inclement weather on any of these
dates, then the safety zone will be
enforced from 6 a.m. until 8 p.m. on
July 18, 2011.

Persons and vessels are prohibited
from entering, transiting through,
anchoring in, or remaining within the
safety zone unless authorized by the
Captain of the Port Savannah or a
designated representative. Persons and
vessels desiring to enter, transit through,
anchor in, or remain within the safety
zone may contact the Captain of the Port
Savannah by telephone at 912-652—
4353, or a designated representative via
VHF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the safety zone is granted by the
Captain of the Port Savannah or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Savannah or a
designated representative. The Coast
Guard will provide notice of the safety
zone by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene designated representatives.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The economic impact of this rule is
not significant for the following reasons:
(1) The safety zone will be enforced for
only 14 hours per day for five days; (2)
persons and vessels may still enter,
transit through, anchor in, or remain
within the safety zone if authorized by
the Captain of the Savannah or a
designated representative; and (3) the
Coast Guard will provide advance

notification of the safety zone to the
local maritime community by Local
Notice to Mariners and Broadcast Notice
to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of the Savannah River
encompassed within the safety zone
from 6 a.m. until 8 p.m. on July 14, 2011
through July 18, 2011. For the reasons
discussed in the Executive Order 12866
and Executive Order 13563 section
above, this rule will not have a
significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a
temporary safety zone that will be
enforced for a total of 56 hours. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add atemporary § 165.T07—0438 to
read as follows:

§165.T07-0438 Safety Zone; Augusta
Southern Nationals Drag Boat Race,
Savannah River, Augusta, GA.

(a) Regulated Area. The following
regulated area is a safety zone. All
waters of the Savannah River
encompassed between 5th Street Bridge,
located in approximate position
33°28’36” N, 81°57°25” W, and the
Palmetto Parkway Bridge, located in
approximate position 33°27’43” N,
81°55’34” W. All coordinates are North
American Datum 1983.

(b) Definition. The term ‘‘designated
representative” means Coast Guard
Patrol Commanders, including Coast
Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port Savannah in the
enforcement of the regulated area.

(c) Regulations.

(1) All persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area unless
authorized by the Captain of the Port
Savannah or a designated
representative.

(2) Persons and vessels desiring to
enter, transit through, anchor in, or
remain within the regulated area may
contact the Captain of the Port
Savannah by telephone at 912-652—
4353, or a designated representative via
VHEF radio on channel 16, to request
authorization. If authorization to enter,
transit through, anchor in, or remain
within the regulated area is granted by
the Captain of the Port Savannah or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port Savannah or a
designated representative.

(3) The Coast Guard will provide
notice of the regulated area by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Effective Date and Enforcement
Periods. This rule is effective from 6
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a.m. on July 14, 2011 through 8 p.m. on
July 18, 2011. This rule will be enforced
daily from 6 a.m. until 8 p.m. on July
14, 2011 through July 17, 2011. If the
event is postponed due to inclement
weather on any of these dates, then this
rule will be enforced from 6 a.m. until

8 p.m. on July 18, 2011.

Dated: June 7, 2011.
J.B. Loring,

Commander, U.S. Coast Guard, Captain of
the Port Savannabh.

[FR Doc. 2011-14826 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2008-1096]

Safety Zones: Fireworks Displays in
the Captain of the Port Columbia River
Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zones in 33 CFR 165.1315 for
fireworks displays in the Captain of the
Port Zone from May through September
2011. This action is necessary to ensure
the safety of the crews onboard the
vessels involved in the fireworks
displays, the maritime public, and all
observers. During the enforcement
period for each specific safety zone, no
person or vessel may enter or remain in
the safety zone without permission of
the Captain of the Port, Columbia River
or his designated representative.

DATES: The regulations in 33 CFR
165.1315 will be enforced as follows:

(1) Portland Rose Festival Fireworks
Display, Portland, OR: From 8:30 p.m.
until 11:30 p.m. on May 27, 2011.

(2) Tri-City Chamber of Commerce
Fireworks Display, Columbia Park,
Kennewick, WA: From 8:30 p.m. until
11:30 p.m. on July 4, 2011.

(3) Cedco Inc. Fireworks Display,
North Bend, OR: From 8:30 p.m. until
11:30 p.m. on July 3, 2011.

(4) Astoria 4th of July Fireworks,
Astoria, OR: From 8:30 p.m. until 11:30
p.m. on July 4, 2011.

(5) Oregon Food Bank Blues Festival

Fireworks, Portland, OR: From 8:30 p.m.

until 11:30 p.m. on July 4, 2011.

(6) Florence Chamber 4th of July
Fireworks Display, Florence, OR: On
July 4, 2011 from 9 p.m. to 11 p.m.

(7) Oaks Park July 4th Celebration,
Portland, OR: On July 4, 2011 from
9p.m. to 11 p.m.

(8) Rainier Days Fireworks
Celebration, Rainier, OR: On July 9,
2011 from 9 p.m. to 11 p.m.

(9) lwaco July 4th Committee
Fireworks, Ilwaco, WA: On July 2, 2011
from 9 p.m. to 11 p.m.

(10) Milwaukie Centennial Fireworks
Display, Milwaukie, OR: On July 23,
2011 from 9 p.m. to 11 p.m.

(11) Splash Aberdeen Waterfront
Festival, Aberdeen, WA: On July 4, 2011
from 9 p.m. to 11 p.m.

(12) Arlington Chamber of Commerce
Fireworks Display, Arlington, OR: On
July 4, 2011 from 8:30 p.m. to
approximately 11:30 p.m.

(13) East County 4th of July
Fireworks, Gresham, OR: On July 4,
2011 from 8:30 p.m. to approximately
11:30 p.m.

(14) Port of Cascade Locks July 5th
Fireworks Display, Cascade Locks, OR:
On July 4, 2011 from 8:30 p.m. to
approximately 11:30 p.m.

(15) Astoria Regatta Association
Fireworks Display, Astoria, OR: On
August 13, 2011 from 8:30 p.m. to
approximately 11:30 p.m.

(16) City of Washougal July 4th
Fireworks Display, Washougal, WA: On
July 4, 2011 from 8:30 p.m. to
approximately 11:30 p.m.

(17) City of St. Helens 4th of July
Fireworks Display, St. Helens, OR: On
July 4, 2011 from approximately 8:30
p-m. to approximately 11:30 p.m.

(18) Waverly Country Club 4th of July
Fireworks Display, Milwaukie, OR: On
July 4, 2011 from 8:30 p.m. to
approximately 11:30 p.m.

(19) Hood River 4th of July, Hood
River, OR: On July 4, 2011 from 8:30
p-m. to approximately 11:30 p.m.

(20) Rufus 4th of July Fireworks,
Rufus, OR: On July 2, 2011 from 8:30
p-m. to approximately 11:30 p.m.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail MST1 Jaime Sayers,
Waterways Management Division, MSU
Portland, Coast Guard; telephone 503—
240-9327, e-mail
Jaime.a.Sayers@uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
safety zone regulation in 33 CFR
165.1315 for fireworks displays in the
Columbia River Captain of the Port Zone
during the dates and times listed in
DATES.

Under the provisions of 33 CFR
165.1315 and 33 CFR 165 Subparts C,
no person or vessel may enter or remain
in the safety zones without permission
of the Captain of the Port, Columbia

River or his designated representative.
See 33 CFR 165.1315 and 33 CFR 165
subparts C for additional information
and prohibitions. Persons or vessels
wishing to enter the safety zones may
request permission to do so from the on-
scene Captain of the Port representative
via VHF Channel 16 or 13. The Coast
Guard may be assisted by other Federal,
State, or local enforcement agencies in
enforcing this regulation.

This notice is issued under authority
of 33 CFR 165.1315 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with
notification of this enforcement period
via the Local Notice to Mariners.

Dated: June 3, 2011.
D.E. Kaup,

Captain, U.S. Coast Guard Captain of the
Port, Columbia River.

[FR Doc. 2011-14832 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010-0939]
RIN 1625-AA00

Safety Zone; M/V DAVY CROCKETT,
Columbia River

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The U.S. Coast Guard is
extending the enforcement of a safety
zone established on the waters of the
Columbia River surrounding the M/V
DAVY CROCKETT at approximate river
mile 117. The original safety zone was
established on January 28, 2011. The
safety zone is necessary to help ensure
the safety of the response workers and
maritime public from the hazards
associated with ongoing salvage
operations involving the M/V DAVY
CROCKETT. All persons and vessels are
prohibited from entering or remaining
in the safety zone unless authorized by
the Captain of the Port, Columbia River
or his designated representative.

DATES: This rule is effective from June
15, 2011 through July 31, 2011. This
rule is effective with actual notice for
purposes of enforcement on May 23,
2011. This rule will remain in effect
through July 31, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0939 and are available online by going
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to http://www.regulations.gov, inserting
USCG-2010-0939 in the “Keyword”
box, and then clicking ““Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST1 Jaime Sayers,
Waterways Management Division,
Marine Safety Unit Portland, Coast
Guard; telephone 503-240-9319, e-mail
Jaime.A.Sayers@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because to do
so would be contrary to public interest.
The safety zone is immediately
necessary to help ensure the safety of
the response workers and the maritime
public due to the ongoing salvage
operations involving the M/V DAVY
CROCKETT.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because the safety zone is
immediately necessary to help ensure
the safety of the response workers and
the maritime public due to the ongoing
salvage operations involving the M/V
DAVY CROCKETT.

Background and Purpose

The M/V DAVY CROCKETT, a 431 ft
barge, is anchored on the Washington
State side of the Columbia River at
approximately river mile 117. The
vessel is in a severe state of disrepair.
The Coast Guard, other state and
Federal agencies, and Federal
contractors are working to remove the

vessel. The salvage operations require a
minimal wake in the vicinity of the
vessel to help ensure the safety of
response workers on or near the vessel
and in the water. In addition, due the
deleterious state of the vessel only
authorized persons and/or vessels can
be safely allowed on or near it.

A 300 ft safety zone is necessary to
keep vessels clear of the ongoing salvage
operations surrounding the M/V DAVY
CROCKETT. The previous 300 ft safety
zone expired on May 17, 2011.

Discussion of Rule

The Coast Guard is extending the
enforcement of the safety zone created
by this rule until July 31, 2011. The
safety zone will cover all waters of the
Columbia River encompassed within the
following four points: point one at
45°34’59.74” N., 122°28’35.00” W. on
the Washington bank of the Columbia
River then proceeding into the river to
point two at 45°34'51.42” N,,
122°28’35.47” W., then proceeding
upriver to the third point at
45°34’51.02” N., 122°28’07.32” W., then
proceeding to the shoreline to the fourth
point on the Washington Bank at
45°34’56.06” N., 122°28’07.36” W., then
back along the shoreline to point one.
Geographically this encompasses all the
waters within an area starting at
approximately 300 ft upriver from the
M/V DAVY CROCKETT extending to
300 ft abreast of the M/V DAVY
CROCKETT and then ending 300 ft
down river of the M/V DAVY
CROCKETT.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard has made this
determination based on the fact that the
safety zones created by this rule will not
significantly affect the maritime public
because the areas covered are limited in
size and/or have little commercial or
recreational activity. In addition, vessels
may enter the safety zones with the
permission of the Captain of the Port,

Columbia River or his designated
representative.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities some of which may be small
entities: The owners and operators of
vessels intending to operate in the areas
covered by the safety zones created in
this rule. The safety zones will not have
a significant economic impact on a
substantial number of small entities
because the areas covered are limited in
size. In addition, vessels may enter the
safety zones with the permission of the
Captain of the Port, Columbia River or
his designated representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the creation of safety zones. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Revise §165.T13-175 toread as
follows:

§165.T13-175 Safety Zone; M/V DAVY
CROCKETT, Columbia River

(a) Location: The following area is a
safety zone:

(1) All waters of the Columbia River
encompassed within the following four
points: point one at 45°34'59.74” N,
122°28’35.00” W on the Washington
bank of the Columbia River then
proceeding into the river to point two at
45°34’51.42"” N, 122°2835.47” W, then
proceeding upriver to the third point at
45°34’51.02” N, 122°28’07.32” W, then
proceeding to the shoreline to the fourth
point on the Washington Bank at
45°34’56.06” N, 122°28’07.36” W, then
back along the shoreline to point one.
Geographically this encompasses all the
waters within an area starting at
approximately 300 ft upriver from the
M/V DAVY CROCKETT extending to
300 ft abreast of the M/V DAVY
CROCKETT and then ending 300 ft
down river of the M/V DAVY
CROCKETT.

(b) Regulations. In accordance with
the general regulations in 33 CFR Part
165, Subpart C, no person may enter or
remain in the safety zone created in this
section or bring, cause to be brought, or
allow to remain in the safety zone
created in this section any vehicle,
vessel, or object unless authorized by
the Captain of the Port, Columbia River
or his designated representative.

(c) Enforcement period. The safety
zone created in this section will be in
effect from May 23, 2011 through July
31, 2011 unless cancelled sooner by the
Captain of the Port, Columbia River.

Dated: May 23, 2011.

L.R. Tumbarello,

Captain, U.S. Coast Guard, Acting Captain
of the Port, Columbia River.

[FR Doc. 2011-14775 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0374]

RIN 1625-AA00

Safety Zone; Rochester Harbor
Festival, Genesee River, Rochester, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Genesee River, Rochester, NY for the
Rochester Harbor Festival fireworks.
This zone is intended to restrict vessels
from the mouth of the Genesee River in
Rochester during the Rochester Harbor
Festival fireworks on June 25, 2011.
This temporary safety zone is necessary
to protect spectators and vessels from
the hazards associated with a firework
display.

DATES: This rule is effective from 10
p-m. until 10:30 p.m. on June 25, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket USCG-2011—
0374 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0374 in the “Keyword”
box, and then clicking ““Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST3 Rory Boyle,
Marine Events Coordinator, U.S. Coast
Guard Sector Buffalo; telephone 716—
843-9343, e-mail
Rory.C.Boyle@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency, for good
cause, finds that those procedures are

“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest in that it would
inhibit the Captain of the Port (COTP)
Buffalo from protecting the public and
vessels from the hazards associated with
fireworks displays on navigable waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph, a
30-day notice period would also be
impracticable and contrary to the public
interest.

Background and Purpose

The Rochester Harbor Festival is an
event intended to celebrate the
Independence of the United States. The
festival will include fireworks, which be
launched on June 25, 2011 between
10 p.m. and 10:30 p.m. from a
waterborne location. The COTP Buffalo
has determined that waterborne
fireworks displays present significant
hazards to vessels and spectators in the
vicinity of the lunch site.

Discussion of Rule

Because of the aforesaid hazards, the
COTP Buffalo has determined that a
temporary safety zone is necessary to
ensure the safety of spectators and
vessels during the setup, loading, and
launching of the fireworks display.
Accordingly, all waters within a 1,120-
ft radius of 43°15'42.48” N, 77°36'3.24”
W (NADS83) Genesee River, Rochester,
NY.

All persons and vessels shall comply
with the instructions of the COTP
Buffalo or the designated representative.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the COTP Buffalo
or his designated representative. The
COTP Buffalo or his designated
representative may be contacted via
VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of

Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
the mouth of the Genesee River in
Rochester, NY on June 25, 2011 from
10 p.m. until 10:30 p.m.

This safety zone will not have a
significant economic impact on a
substantial number of small entities
because of the minimal amount of time
in which the safety zone will be
enforced. This safety zone will only be
enforced for 90 minutes in a low vessel
traffic area. Vessel traffic can pass safely
around the zone. Before the effective
period, we will issue maritime
advisories, which include a Broadcast
Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
partici})ate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman


http://www.regulations.gov
mailto:Rory.C.Boyle@uscg.mil

34866

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Goast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a

category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0374 to read as
follows:

§165.T09-0374 Safety zone; Rochester
Harbor Festival, Genesee River, Rochester,
NY.

(a) Location. The following area is a
temporary safety zone: All waters
within a 1,120-ft radius of 43°15’42.48”
N, 77°36’3.24” W Genesee River,
Rochester, NY.

(b) Effective and enforcement period.
This zone will be effective and enforced
from 10 p.m. until 10:30 p.m. on June
25, 2011.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo, or his
designated representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated representative.

(3) The “designated representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant, or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The designated representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall



Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

34867

contact the Captain of the Port Buffalo
or his designated representative to
obtain permission to do so. The Captain
of the Port or his designated
representative may be contacted via
VHF Channel 16.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Buffalo
or his designated representative.

Dated: May 31, 2011.
R.S. Burchell,

Captain, U. S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. 2011-14780 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2011-0451]

Safety Zone Regulations, Seafair Blue
Angels Air Show Performance, Seattle,
WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the annual Seafair Blue Angels Air
Show safety zone on Lake Washington,
Seattle, WA from 9 a.m. on August 4,
2011 to 4 p.m. on August 7, 2011. This
action is necessary to ensure the safety
of the public from inherent dangers
associated with these annual aerial
displays. During the enforcement
period, no person or vessel may enter or
transit this safety zone unless
authorized by the Captain of the Port or
Designated Representative.

DATES: The regulations in 33 CFR
165.1319 will be enforced from 9 a.m.
on August 4, 2011 to 4 p.m. on August
7,2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Ensign Anthony P. LaBoy,
Sector Puget Sound Waterways
Management Division, Coast Guard;
telephone 206-217-6323, e-mail
SectorSeattleWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the Seafair Blue
Angels Air Show Performance safety
zone in 33 CFR 165.1319 daily from
9 a.m. until 4 p.m. from August 4, 2011
through August 7, 2011 unless canceled
sooner by the Captain of the Port.
Under the provisions of 33 CFR
165.1319, the following area is

designated as a safety zone: All waters
of Lake Washington, Washington State,
enclosed by the following points: Near
the termination of Roanoke Way
47°35'44” N, 122°14’47” W; thence to
47°35’48” N, 122°15’45” W; thence to
47°36’02.1” N, 122°15’50.2” W; thence to
47°35’56.6” N, 122°16”29.2” W; thence to
47°35’42” N, 122°16'24” W; thence to
the east side of the entrance to the west
high-rise of the Interstate 90 bridge;
thence westerly along the south side of
the bridge to the shoreline on the
western terminus of the bridge; thence
southerly along the shoreline to
Andrews Bay at 47°33’06” N, 122°15"32”
W; thence northeast along the shoreline
of Bailey Peninsula to its northeast
point at 47°33°44” N, 122°15'04” W;
thence easterly along the east-west line
drawn tangent to Bailey Peninsula;
thence northerly along the shore of
Mercer Island to the point of origin.
[Datum: NAD 1983].

In accordance with the general
regulations in 33 CFR Part 165, Subpart
C, no person or vessel may enter or
remain in the zone except for support
vessels and support personnel, vessels
registered with the event organizer, or
other vessels authorized by the Captain
of the Port or Designated
Representatives. Vessels and persons
granted authorization to enter the safety
zone shall obey all lawful orders or
directions made by the Captain of the
Port or Designated Representative.

The Captain of the Port may be
assisted by other Federal, state and local
law enforcement agencies.

This notice is issued under authority
of 33 CFR 165.1319 and 5 U.S.C. 552(a).
If the COTP determines that the safety
zone need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.

Dated: May 25, 2011.
S.]J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 2011-14779 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket No. USCG-2011-0407]

Safety Zones; Annual Fireworks
Events in the Captain of the Port
Detroit Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
various safety zones for annual
fireworks events in the Captain of the
Port Detroit zone from 8:30 p.m. on June
23, 2011 through 11:30 p.m. on
September 5, 2011. This action is
necessary and intended to ensure safety
of life on the navigable waters
immediately prior to, during, and
immediately after fireworks events. This
rule will establish restrictions upon, and
control movement of, vessels in a
specified area immediately prior to,
during, and immediately after fireworks
events. During each enforcement period,
no person or vessel may enter the
respective safety zone without
permission of the Captain of the Port.
DATES: The regulations in 33 CFR
165.941 will be enforced at various
times between 8:30 p.m. on June 23,
2011 and 11:30 p.m. on September 5,
2011.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail LT Katie Stanko, Prevention,
U.S. Coast Guard Sector Detroit, 110
Mount Elliot Ave., Detroit, MI 48207;
telephone (313)-568-9508, e-mail
katie.r.stanko@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the following safety
zones at the following dates and times:

Section 165.941(a)(30) Bay-Rama
Fishfly Festival Fireworks, New
Baltimore, MI

This safety zone will be enforced from
9:30 p.m. to 11:30 p.m. on June 23,
2011. In the case of inclement weather
on June 23, 2011, this safety zone will
be enforced from 9:30 p.m. to 11:30 p.m.
on June 24, 2011.

Section 165.941(a)(35) City of
Wyandotte Fireworks, Wyandotte, MI

This safety zone will be enforced from
10 p.m. to 11 p.m. on June 24, 2011.

Section 165.941(a)(40) St. Clair Shores
Fireworks, St. Clair Shores, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on June 24, 2011.
In the case of inclement weather on June
24, 2011, this safety zone will be
enforced from 9:30 p.m. to 11 p.m. on
June 25, 2011.

Section 165.941(a)(51) Target
Fireworks, Detroit, MI

The first safety zone will be enforced
from 7 a.m. on June 24, 2011 to 6 p.m.
on June 27, 2011. In the event of
inclement weather, the first safety zone
will be enforced from 7 a.m. to 6 p.m.
on June 28, 2011.
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The second safety zone will be
enforced from 5 p.m. on June 27, 2011
through 12:15 a.m. on June 28, 2011. In
the event of inclement weather, the
second safety zone will be enforced
from 5 p.m. on June 28, 2011 to 12:15
a.m. on June 29, 2011.

The third safety zone will be enforced
from 8 p.m. on June 27, 2011 through
12:15 a.m. on June 28, 2011. In the event
of inclement weather, the third safety
zone will be enforced from 8 p.m. on
June 28, 2011 to 12:15 a.m. on June 29,
2011.

Section 165.941(a)(52) Sigma Gamma
Fireworks, Grosse Pointe Farms, MI

This safety zone will be enforced from
9 p.m. to 10 p.m. on June 27, 2011.

Section 165.941(a)(54) Bay City
Fireworks Festival, Bay City, MI

This safety zone will be enforced
daily from 9:30 p.m. to 11:30 p.m. on
June 30, 2011, July 1, 2011, and July 2,
2011. In the case of inclement weather
on June 30, 2011, July 1, 2011, and July
2, 2011, this safety zone will be
enforced from 9:30 p.m. to 11:30 p.m.
on July 3, 2011.

Section 165.941(a)(8) Harrisville
Fireworks, Harrisville, MI

This safety zone will be enforced from
8 p.m. to 11:30 p.m. on July 2, 2011. In
the case of inclement weather on July 2,
2011, this safety zone will be enforced
from 8 p.m. to 11:30 p.m. on July 3,
2011.

Section 165.941(a)(3) Au Gres City
Fireworks, Au Gres, MI

This safety zone will be enforced from
9:30 p.m. to 11:15 p.m. on July 2, 2011.
In the case of inclement weather on July
2, 2011, this safety zone will be
enforced from 9:30 p.m. to 11:15 p.m.
on July 3, 2011.

Section 165.941(a)(37) Caseville
Fireworks, Caseville, MI

This safety zone will be enforced from
8 p.m. to 11:30 p.m. on July 3, 2011. In
the case of inclement weather on July 3,
2011, this safety zone will be enforced
from 8 p.m. to 11:30 p.m. on July 4,
2011.

Section 165.941(a)(45) Grosse Isle
Yacht Club Fireworks, Grosse Isle, MI

This safety zone will be enforced from
9:45 p.m. to 10:45 p.m. on July 3, 2011.

Section 165.941(a)(43) Lexington
Independence Festival Fireworks,
Lexington, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 2, 2011. In
the case of inclement weather on July 2,

2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 3,
2011.

Section 165.941(a)(38) Algonac
Pickerel Tournament Fireworks,
Algonac, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 2, 2011. In
the case of inclement weather on July 2,
2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 3,
2011.

Section 165.941(a)(36) Grosse Pointe
Farms Fireworks, Grosse Pointe Farms,
MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 2, 2011. In
the case of inclement weather on July 2,
2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 3,
2011.

Section 165.941(a)(47) Bell Maer
Harbor 4th of July Fireworks, Harrison
Township, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 3, 2011. In
the case of inclement weather on July 3,
2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 4,
2011.

Section 165.941(a)(32) City of St. Clair
Fireworks, St. Clair, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2011. In
the case of inclement weather on July 4,
2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 5,
2011.

Section 165.941(a)(34) Port Austin
Fireworks, Port Austin, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2011. In
the case of inclement weather on July 4,
2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 5,
2011.

Section 165.941(a)(46) Trenton
Fireworks, Trenton, MI

This safety zone will be enforced from
10 p.m. to 11:30 p.m. on July 4, 2011.
In the case of inclement weather on July
4, 2011, this safety zone will be
enforced from 10 p.m. to 11:30 p.m. on
July 5, 2011.

Section 165.941(a)(42) Grosse Pointe
Yacht Club 4th of July Fireworks,
Grosse Pointe Shores, MI

This safety zone will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2011. In
the case of inclement weather on July 4,
2011, this safety zone will be enforced
from 9:30 p.m. to 11 p.m. on July 5,
2011.

Section 165.941(a)(10) Trenton Rotary
Roar on the River Fireworks, Trenton,
MI

This safety zone will be enforced from
9:30 p.m. until 11 p.m. on July 23, 2011.

Section 165.941(a)(14) Marine City
Maritime Festival Fireworks, Marine
City, MI

This safety zone will be enforced from
9:30 p.m. until 11 p.m. on August 13,
2011.

Section 165.941(a)(13) Detroit
International Jazz Festival Fireworks,
Detroit, MI

This safety zone will be enforced from
9:30 p.m. to 11:30 p.m. on September 3,
2011. In the case of inclement weather
on September 3, 2011, this safety zone
will be enforced from 9:30 p.m. to 11:30
p.m. on September 4, 2011. In the case
of inclement weather on September 4,
2011, this safety zone will be enforced
from 9:30 p.m. to 11:30 p.m. on
September 5, 2011.

Under the provisions of 33 CFR
165.23, entry into, transiting, or
anchoring within anyone of these safety
zones during the enforcement period is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated representative. Vessels that
wish to transit through the safety zones
may request permission from the
Captain of the Port Detroit. Requests
must be made in advance and approved
by the Captain of Port before transits
will be authorized. Approvals will be
granted on a case by case basis. The
Captain of the Port may be contacted via
U.S. Coast Guard Sector Detroit on
channel 16, VHF-FM. The Coast Guard
will give notice to the public via a Local
Notice to Mariners that the regulation is
in effect.

This notice is issued under authority
of 33 CFR 165.23 and 5 U.S.C. 552(a).
If the Captain of the Port determines
that any of these safety zones need not
be enforced for the full duration stated
in this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the safety
zone.

Dated: May 31, 2011.
E.J. Marohn,

Commander, U.S. Coast Guard, Acting
Captain of the Port Detroit.

[FR Doc. 2011-14776 Filed 6-14—11; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2011-0199]

RIN 1625-AA00

Safety Zone; Truman-Hobbs Alteration

of the Elgin Joliet & Eastern Railroad
Drawbridge; lllinois River, Morris, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Illinois River near Morris, Illinois.
This zone is intended to restrict vessels
from a portion of the Illinois River due
to the Truman-Hobbs alteration of the
Elgin Joliet & Eastern Railroad
Drawbridge. This temporary safety zone
is necessary to protect the surrounding
public and vessels from the hazards
associated with the alteration of the
Elgin Joliet & Eastern Railroad
Drawbridge.

DATES: This rule is effective from 7 a.m.
on June 23, 2011, until 7 a.m. on June
30, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0199 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0199 in the “Keyword”
box, and then clicking “search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or e-mail BM1 Adam Kraft,
U.S. Coast Guard Sector Lake Michigan,
at 414-747-7154 or
Adam.D.Kraft@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule

without prior notice and opportunity to
comment when an agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because waiting
for a notice and comment period to run
would be impracticable and contrary to
the public interest in that it would
prevent the Coast Guard from protecting
the public and vessels on navigable
waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the reasons discussed in
the preceding paragraph, a 30-day
notice period would be impracticable
and contrary to the public interest.

Background and Purpose

The Truman-Hobbs alteration of the
Elgin Joliet & Eastern Railroad
Drawbridge will begin on June 23, 2011.
This temporary safety zone is necessary
to protect vessels from the hazards
associated with those alteration efforts.
The falling debris associated with the
removal and replacement of the bridge
spans poses a serious risk of injury to
persons and property. As such, the
Captain of the Port, Sector Lake
Michigan, has determined that the
alteration project of the Elgin Joliet &
Eastern Railroad Drawbridge poses
significant risks to public safety and
property and that a safety zone is
necessary.

Discussion of Rule

The safety zone will encompass all
U.S. navigable waters of the Illinois
River in the vicinity of the Elgin Joliet
& Eastern Railroad Drawbridge between
Mile Marker 270.1 and Mile Marker
271.5 of the Illinois River in Morris, IL.
[DATUM: NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative. The Captain of the Port,
Sector Lake Michigan, or his or her
designated representative may be
contacted via VHF Channel 16.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.

Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this rule is not
a significant regulatory action because
we anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone around the bridge project will be
relatively small and exist for relatively
short duration. Thus, restrictions on
vessel movement within that particular
area are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through the safety zone
when permitted by the Captain of the
Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor on
a portion of the Illinois River between
7 a.m. on June 23, 2011 and 7 a.m. on
June 30, 2011.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will
only be enforced while unsafe
conditions exist. Vessel traffic will be
minimal due to the public and
commercial outreach that has been
made the by D8 Bridge Branch over the
last 18 months.

In the event that this temporary safety
zone affects shipping, commercial
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vessels may request permission from the
Captain of The Port, Sector Lake
Michigan, or his or her designated
representative to transit through the
safety zone. The Coast Guard will give
notice to the public via a Broadcast to
Mariners that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone and is therefore categorically
excluded under paragraph 34(g) of the
Instruction.

A final environmental analysis
checklist and categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09—-0199 to read as
follows:

§165.T09-0199 Safety Zone; Truman-
Hobbs alteration of the Elgin Joliet &
Eastern Railroad Drawbridge, Morris,
lllinois

(a) Location. The safety zone will
encompass all U.S. navigable waters of
the Illinois River in the vicinity of the
Elgin Joliet & Eastern Railroad
Drawbridge between Mile Marker 270.1
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and Mile Marker 271.5 of the Illinois
River in Morris, IL. [DATUM: NAD 83].

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 7 a.m. on June 23, 2011,
until 7 a.m. on June 30, 2011. If the
alteration project is completed before
June 30, 2011, the Captain of the Port,
Sector Lake Michigan, or his or her
designated representative, may suspend
the enforcement of this safety zone.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Sector Lake Michigan, or his or her
designated representative.

(3) The “designated representative” of
the Captain of the Port, Sector Lake
Michigan, is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the Captain
of the Port, Sector Lake Michigan, to act
on his or her behalf. The designated
representative of the Captain of the Port,
Sector Lake Michigan, will be on land
in the vicinity of the safety zone and
will have constant communications
with the involved safety vessels that
will be provided by the contracting
company, James McHugh Construction,
and will have communications with a
D8 Bridge Branch representative, who
will be on scene as well.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Sector
Lake Michigan, or his or her designated
representative to obtain permission to
do so. The Captain of the Port, Sector
Lake Michigan, or his or her designated
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port, Sector Lake Michigan, or his
or her designated representative.

Dated: June 3, 2011.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2011-14773 Filed 6-14—11; 8:45 am]|
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Mobile Barcode Promotion

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: The Postal Service is revising
the Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM®) 709.4 to add a
temporary promotion for First-Class
Mail® cards, letters and flats, and
Standard Mail® letters and flats bearing
two-dimensional mobile barcodes.
DATES: Effective Date: July 5, 2011.

FOR FURTHER INFORMATION CONTACT:
Krista Becker at 202—-268-7345 or
mobilebarcode@usps.gov; or Bill
Chatfield at 202—-268-7278.
SUPPLEMENTARY INFORMATION: On April
12, 2011, the Postal Service filed a
notice with the Postal Regulatory
Commission to temporarily reduce the
prices for certain types of First-Class
Mail and Standard Mail that contain, in
or on the mailpiece, a two-dimensional
mobile barcode readable by consumer
smartphones. The Commission has
completed its review.

In this final rule, the Postal Service
provides a description of the conditions
for eligibility for the price reduction for
the mobile barcode promotion, and the
new mailing standards to implement the
promotion. To be eligible, each
mailpiece in the mailing (and listed on
the postage statement) must have a
qualifying two-dimensional mobile
barcode on the outside of each piece or
on the contents within each piece. The
barcodes, when scanned, must be used
for consumer interaction and be relevant
to the contents of the mailpiece. The
mobile barcodes must be used for
marketing, promotional or educational
purposes. They may not be used for
internal corporate operational processes
or for postage evidencing purposes.
Barcodes that link consumers to sites
that encourage enrollment to online bill
paying or paperless statement services
are not considered marketing,
promotional or educational for the
purposes of this initiative and are not
eligible for the discount.

A price reduction of three percent of
the total postage cost for a mailing in
which all mailpieces contain a two-
dimensional mobile (also known as a
“QR” barcode) barcode that is readable
by consumer smartphones will apply to
presort and automation mailings of
First-Class Mail cards, letters, and flats;
and Standard Mail (including nonprofit)
letters and flats. Commingled, co-mailed
and combined mailings are allowed, but

a separate postage statement is required
for mailpieces with mobile barcodes.
Eligible mailings must be accompanied
by electronic documentation under
existing mailing standards for
submission of electronic
documentation.

Other than the full-service Intelligent
Mail® barcode discount, mailpieces are
ineligible to receive any other incentive
if claiming the mobile barcode
promotion three percent discount.

Promotion Dates and More Information

The Postal Service will implement the
promotion and temporary price
reduction effective for mailings made on
July 1, 2011 through August 31, 2011.
Plant-verified drop shipment (PVDS)
mailings may be accepted at origin on
or after June 26, 2011 for mail to be
entered at a destination facility on or
after July 1. PVDS shipments accepted
no later than August 31 may be entered
at destinations through September 15,
2011. Program requirements, including
updated FAQs, are available on the
RIBBS® Web site at https://
ribbs.usps.gov/
index.cfm?page=mobilebarcode or by
e-mail to mobilebarcode@usps.gov.

The Postal Service adopts the
following changes to Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM), which is
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of the
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM):

* * * * *

700 Special Standards

* * * * *

709 Experimental and Temporary
Classifications

* * * * *

[Add new 4.0 as follows:]
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4.0 Two-Dimensional Mobile Barcode
Promotion

4.1 Program Description and Scope

The two-dimensional mobile barcode
promotion provides a three percent
discount for presorted and automation
mailings of First-Class Mail cards,
letters, and flats and Standard Mail
(including Nonprofit) letters and flats
that include a two-dimensional mobile
barcode when the mailpieces meet all
the conditions in these standards. The
promotion is valid for mailings entered
from July 1, 2011 through August 31,
2011. Plant-verified drop shipment
(PVDS) mailings meeting all relevant
standards may qualify for participation
in this promotion as follows:

a. PVDS mailings may be accepted at
origin as early as June 26, 2011 if they
are entered on or after July 1, 2011 at the
destination.

b. PVDS mailings may be accepted at
origin as late as August 31, 2011 if they
are entered no later than September 15,
2011 at the destination.

4.2 Eligibility Standards

To be eligible for the three percent
discount, mailpieces must be mailed
under the following conditions:

a. A two-dimensional mobile barcode
must be on each mailpiece, either on the
outside or printed on the contents of the
piece. One-dimensional barcodes do not
qualify.

b. The barcode must be readable by a
mobile smartphone with a two-
dimensional barcode reader application.
The barcode must be used for
marketing, promotional or educational
purposes and be relevant to the contents
of the mailpiece. Barcodes with links
that direct consumers to sites that
encourage enrollment to online bill
paying or paperless statement services
are not considered marketing,
promotional or educational for the
purposes of this initiative and are not
eligible for the discount. Mailpieces
with mobile barcodes that convey
postage information, destination, sender
or machinable serial number for security
also are not eligible for the discount.

c. The mailpieces with mobile
barcodes must be one of the following:

1. Presorted or automation First-Class
Mail cards, letters, or flats.

2. Standard Mail (including nonprofit)
letters or flats.

d. Postage must be paid with a permit
imprint, and the postage statement and
mailing documentation must be
submitted electronically. All pieces on a
postage statement must contain a mobile
barcode that qualifies for the discount.

e. Participating mailers must provide
the acceptance unit with a sample of the

mailpiece that contains a mobile
barcode. Mailers must also retain, until
October 31, 2011, a sample of each
mailpiece claiming a discount.

f. Other than a full-service Intelligent
Mail discount (see 705.23), no other
incentives apply for mailpieces claiming
a discount under this promotion.

4.3 Discount

Mailers must claim the three percent
postage discount on the postage
statement at the time the statement is
electronically submitted. The electronic
equivalent of the mailer’s signature on
the postage statement will certify that
each mailpiece claimed on the postage
statement contains a qualifying two-
dimensional mobile barcode.

* * * * *

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-14251 Filed 6-14-11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0046; FRL-9318-1]

Approval and Promulgation of
Implementation Plans; State of
California; Regional Haze and

Interstate Transport

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Under the Clean Air Act
(“CAA” or “Act”), EPA is approving a
State Implementation Plan (“SIP”)
revision submitted by the State of
California on November 16, 2007, for
the purpose of addressing the interstate
transport provisions of CAA section
110(a)(2)(D)(1)() for the 1997 8-hour
ozone National Ambient Air Quality
Standards (“NAAQS” or “standards”)
and the 1997 fine particulate matter
(“PM,s") NAAQS. Section
110(a)(2)(D)(i) of the CAA requires that
each State have adequate provisions to
prohibit air emissions from adversely
affecting air quality in other States
through interstate transport.
Specifically, EPA is finalizing approval
of California’s SIP revision for the 1997
8-hour ozone and 1997 PM, s NAAQS as
meeting the requirements of CAA
section 110(a)(2)(D)(i)(I) to prohibit
emissions that will contribute
significantly to nonattainment of these

standards in any other State and to
prohibit emissions that will interfere
with maintenance of these standards by
any other State. EPA proposed to
approve these SIP revisions on March
17,2011 (76 FR 14616).

DATES: Effective Date: This rule is
effective on July 15, 2011.

ADDRESSES: EPA has established docket
number EPA-R09—-OAR-2011-0046 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., confidential
business information). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Rory
Mays, Air Planning Office (AIR-2), U.S.
Environmental Protection Agency,
Region IX, (415) 972-3227,
mays.rory@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “‘our” refer to EPA.

Table of Contents

1. Background

II. Proposed Action

III. Public Comments and EPA Responses
IV. Final Action

V. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated
new standards for 8-hour ozone (62 FR
38856) and PM, 5 (62 FR 38652). We are
taking this action in response to the
promulgation of these standards (the
1997 8-hour ozone NAAQS and 1997
PM, s NAAQS) to address the
requirements of CAA section
110(a)(2)(D)(1)(I). This action does not
address the requirements of the 2006
PM>.s NAAQS or the 2008 8-hour ozone
NAAQS; those standards will be
addressed in future actions.

Section 110(a)(1) of the CAA requires
States to submit SIPs to address a new
or revised NAAQS within three years
after promulgation of such standards, or
within such shorter period as the EPA
Administrator may prescribe. Section
110(a)(2) lists the elements that such
new SIPs must address, as applicable,
including section 110(a)(2)(D)(i), which
pertains to interstate transport of certain
emissions. On August 15, 2006, EPA
issued a guidance memorandum that
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provides recommendations to States for
making submissions to meet the
requirements of section 110(a)(2)(D)(i)
for the 1997 8-hour ozone and PM, ;5
standards (2006 Guidance).®

On November 16, 2007, the California
Air Resources Board (CARB) submitted
the “Proposed State Strategy for
California’s 2007 State Implementation
Plan” to attain the 1997 8-hour ozone
and PM, s NAAQS (2007 State
Strategy).2 Appendix C of the 2007 State
Strategy, as modified by Attachment A,3
contains California’s SIP revision to
address the Transport SIP requirements
of CAA section 110(a)(2)(D)(i) for the
1997 8-hour ozone and PM, s NAAQS
(2007 Transport SIP). The State based its
submittal on EPA’s 2006 Guidance. As
explained in the 2006 Guidance, the
“good neighbor” provisions in section
110(a)(2)(D)(i) require each State to
submit a SIP that contains adequate
provisions to prohibit emissions from
sources within that State from adversely
affecting another State in the ways
contemplated in the statute. Section
110(a)(2)(D)(i) identifies four distinct
elements related to the evaluation of
impacts of interstate transport of air
pollutants. In this rulemaking EPA is
addressing the first two elements:
(1) Significant contribution to
nonattainment of these NAAQS in any
other State, and (2) interference with
maintenance of these NAAQS by any
other State.

II. Proposed Action

On March 17, 2011, EPA proposed to
find that the California SIP is adequate
to prevent significant contribution to
nonattainment of, and interference with
maintenance of, the 1997 8-hour ozone
NAAQS and the 1997 PM, s NAAQS in
any other State, as required by CAA
section 110(a)(2)(D)(i)(I). See 76 FR
14616. Our proposed action did not
address the remaining two elements of
CAA section 110(a)(2)(D)(i) regarding
interference with measures required to
prevent significant deterioration of air
quality or to protect visibility in another

1Memorandum from William T. Harnett entitled
“Guidance for State Implementation Plan (SIP)
Submission to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the 8-
hour ozone and PM, s National Ambient Air Quality
Standards,” August 15, 2006.

2 See transmittal letter dated November 16, 2007,
from James N. Goldstene, Executive Officer, CARB,
to Wayne Nastri, Regional Administrator, EPA
Region 9, with enclosures, and CARB Resolution
No. 07-28 (September 27, 2007).

3 See “Technical and Clarifying Modifications to
April 26, 2007 Revised Draft Air Resources Board’s
Proposed State Strategy for California’s 2007 State
Implementation Plan and May 7, 2007 Revised Draft
Appendices A through G,” included as Attachment
A to CARB’s Board Resolution 07-28 (September
27, 2007).

State. We intend to evaluate and act
upon these remaining elements of
California’s SIP submittal in separate
actions, subject to notice and comment
and publication in the Federal Register.

For a more detailed discussion of the
2007 Transport SIP, the requirements of
CAA section 110(a)(2)(D)(i), and the
rationale for our proposed action, please
see our March 17, 2011 proposed rule
(76 FR 14616) and related Technical
Support Document, both of which can
be found in the docket for today’s
action.

III. Public Comments and EPA
Responses

The publication of EPA’s proposed
rule on March 17, 2011 (76 FR 14616)
started a 30-day public comment period
that ended on April 18, 2011. During
this period, we received a comment
letter from the Morongo Band of
Mission Indians (Morongo) and a
comment letter from the Pechanga Band
of Luiseno Mission Indians (Pechanga).
We have summarized the comments
from the Morongo and Pechanga
(collectively the “Tribes” or
“commenters”) and provided our
responses below.

Comment #1: The Tribes assert that
neither California nor EPA analyzed
potential impacts of transported ozone
and PM, s air pollution on their
respective reservations or on other
Indian country immediately downwind
of California nonattainment areas, and
that EPA did not acknowledge their
existence as affected, downwind
governments. The Tribes assert that they
are each “comparable to a state’” with
respect to the effect of upwind emission
sources in California, which contribute
overwhelmingly to nonattainment in
their reservations, and that they are both
in the process of seeking “Treatment in
the Same Manner as a State (TAS)”
under the CAA. The Tribes also assert
that they have either received TAS or
completed the application process for
TAS under the Clean Water Act. Finally,
the Tribes claim that, if EPA were to
require that the California SIP “treat the
Tribel[s] equitably” in addressing the
provisions of CAA section
110(a)(2)(D)(1)(1), then additional control
measures for the South Coast Air Basin
would be needed to prohibit emissions
that would contribute significantly to
nonattainment of the 1997 8-hour ozone
and 1997 PM, s NAAQS or interfere
with maintenance of these standards in
their respective reservations, analogous
to the prohibition against having such
effect in any other State.

Response #1: Section 110(a)(2)(D)({)(I)
of the CAA requires that each SIP
contain adequate provisions to prohibit

any source or other type of emissions
activity within the State from
“contribut[ing] significantly to
nonattainment” of the NAAQS or
“interfer[ing] with maintenance” of the
NAAQS in “any other State.” ¢ The
commenters provide no specific factual
or analytical support for their claim that
emissions from California sources
contribute significantly to
nonattainment or interfere with
maintenance of the 1997 8-hour ozone
or 1997 PM, s NAAQS in their
respective reservations or other Indian
country, nor do they provide any
support for their assertion that
evaluation of such impacts under CAA
section 110(a)(2)(D)(i) for these
standards would have resulted in a
requirement for California to adopt
additional control measures for sources
in the South Coast Air Basin.5
Nevertheless, in response to these
comments, EPA has considered whether
emissions from California sources could
have the prohibited adverse impacts in
the Morongo or Pechanga reservations
in accordance with the methodologies
we use to evaluate SIP submittals for
these standards under section
110(a)(2)(D)(i) with respect to transport
impacts on states. Based on this
evaluation, we conclude that
California’s SIP currently contains
adequate provisions to prohibit such
impacts for the 1997 8-hour ozone and
1997 PM» s NAAQS.

We began our analysis by reviewing
the ozone and PM, 5 air quality monitors
that we identified as “‘receptor”
locations for purposes of evaluating SIPs
submitted to address the requirements
of CAA section 110(a)(2)(D)(i) for the
1997 8-hour ozone or 1997 PM, s
NAAQS. As described in our proposed
rule (76 FR 14616), EPA evaluated data
from existing monitors over three
overlapping 3-year periods (i.e., 2003—
2005, 2004-2006, and 2005-2007), as
well as air quality modeling data, to

4The term “State” is defined in the Clean Air Act
as “a State, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands,
Guam, and American Samoa and includes the
Commonwealth of the Northern Mariana Islands.”
CAA section 302(d).

5Both Tribes acknowledge that they do not
currently have TAS status under the CAA. As
described below, however, EPA has evaluated the
sufficiency of the State’s SIP submission in light of
potential impacts on the Tribes’ reservations from
sources located in surrounding State areas. Thus,
we do not need to address in this action the
question whether CAA section 110(a)(2)(D)(i)(I)
requires that a SIP address impacts on Indian
country geographically located within the
submitting State or how the TAS status of the
potentially-affected Tribe(s) may be relevant to that
issue. Similarly, we also do not need to address the
Tribes’ comment regarding TAS under the Clean
Water Act as that does not affect the analysis of
CAA requirements EPA conducted for this action.
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determine which areas are predicted to
be violating these NAAQS in 2012, and
which areas are predicted potentially to
have difficulty maintaining attainment
as of that date. 76 FR 14616 at 14618.
We identified as ‘“‘nonattainment
receptors” those monitoring sites that
are projected to be violating the NAAQS
in 2012, based on the average of these
three overlapping periods. Id.
Separately, we identified as
“maintenance receptors” those
monitoring sites that were violating the
NAAQS based on the highest single
three-year period during 2003-2007, but
not over the average of the three
periods. Id. at 14619, 14623. We
described these ‘“maintenance
receptors’ as those monitoring sites that
remain at risk of slipping into
nonattainment in 2012 if there are
adverse variations in meteorology or
emissions. Id.

These methodologies for identifying
“nonattainment receptors” and
“maintenance receptors” take into
account historic variability of emissions
at specific monitoring sites to analyze
whether or not the relevant areas are
expected to be violating or attaining the
NAAQS in 2012. In both the 1998 NOx
SIP Call ¢ and the 2005 Clean Air
Interstate Rule,” EPA evaluated
significant contribution to
nonattainment as measured or predicted
at monitors in a comparable fashion.
EPA believes that this approach to
evaluating significant contribution is
correct under CAA section 110(a)(2)(D),
and EPA’s general approach to this
threshold determination has not been
disturbed by the courts.® As explained
in the proposal, EPA is addressing
interference with maintenance
separately in order to address concerns
that the Agency had not previously
given sufficient independent meaning to
that requirement.

Consistent with these methodologies,
to determine whether emissions from
California sources contribute
significantly to nonattainment or
interfere with maintenance of the 1997
8-hour ozone or 1997 PM, s NAAQS in
any other State, EPA evaluated air

6 See “Finding of Significant Contribution and
Rulemaking for Certain States in the Ozone
Transport Assessment Group Region for Purposes of
Reducing Regional Transport of Ozone,” 63 FR
57356, 57371-57372 (October 27, 1998) (“NOx SIP
Call”).

7 See “Rule to Reduce Interstate Transport of Fine
Particulate Matter and Ozone (Clean Air Interstate
Rule); Revisions to Acid Rain Program; Revisions to
the NOx SIP Call; Final Rule,” 70 FR 25162 at
25167 (May 12, 2005) (“CAIR”).

8 Michigan v. U.S. EPA, 213 F.3d 663, 674-681
(DC Cir. 2000); North Carolina v. EPA, 531 F.3d
896, 913-916 (DC Cir. 2008) (upholding EPA
approach to determining threshold despite
remanding other aspects of CAIR).

quality monitoring data from the eastern
portion of the U.S. under consideration
in EPA’s Transport Rule Proposal (75 FR
45210) without regard to the
jurisdictional status of different areas
within each State. See 76 FR 14616 at
14618-14619. EPA conducted a similar
analysis of air quality data for the
western U.S. not covered by the
Transport Rule Proposal. Id. This
analysis for western States is embodied
in the “Timin Memo.” 9 10

Although by its terms CAA section
110(a)(2)(D)(i)(I) explicitly addresses
impacts on States, in response to the
commenters’ concerns, EPA reviewed
air quality monitoring data from
monitors located on the Morongo
Reservation and on the Pechanga
Reservation. For both reservations, EPA
found that ozone and PM, s air quality
monitoring data is not available for the
full 2003-2007 period, the time period
that provided the basis for our
evaluation methodology under CAA
section 110(a)(2)(D)(i) for the 1997 8-
hour ozone and 1997 PM, s NAAQS.11
Thus, neither reservation has a monitor
for ozone or for PM, 5 that EPA
projected to be violating either NAAQS
in 2012, based on the average of the
three overlapping periods that EPA
evaluated for these purposes (i.e., 2003—
2005, 2004—-2006, and 2005—-2007).
Additionally, neither reservation has a
monitor that EPA projected to remain at
risk of slipping into nonattainment of
either NAAQS in 2012, based on the
highest single three-year period during
2003-2007. Id. EPA therefore did not
identify any “nonattainment receptors”

9 See Memorandum from Brian Timin, EPA Office
of Air Quality Planning and Standards,
“Documentation of Future Year Ozone and Annual
PM, 5 Design Values for Monitors in Western
States,” August 23, 2010 (Timin Memo).

101n addition to relying upon these
methodologies for identifying ‘“nonattainment
receptors’” and ‘‘maintenance receptors” based on
2003-2007 monitoring data, EPA reviewed more
recent, preliminary monitoring data for the 2007—
2009 period available in EPA’s Air Quality System
(AQS) database from all ozone and PM, s
monitoring sites in Oregon, Nevada, and Arizona
and found no violations of the 1997 8-hour ozone
or 1997 PM, 5 standards in these adjacent States
during this period. See 76 FR 14616 at 14621,
14623, and 14625. These data further support our
findings but are not a necessary basis for our
conclusion that emissions from California sources
do not have the prohibited adverse impacts on any
other State for the 1997 8-hour ozone or 1997 PM 5
NAAQS.

11 For the Morongo Reservation, EPA’s AQS
database contains ozone monitoring data starting in
2006. See U.S. EPA AQS, Quick Look Report for 8-
hour ozone, Site ID TT-582—-1016 (2003—2011). For
the Pechanga Reservation, EPA’s AQS database
contains ozone monitoring data starting in 2008 and
PM, s monitoring data starting in 2010. See U.S.
EPA AQS, Quick Look Report for 8-hour ozone and
PM, s, Site ID TT-586—-0009 (2003-2011).

or ‘““maintenance receptors” for these
standards on either reservation.1213

Because neither the Morongo
Reservation nor the Pechanga
Reservation contains any
“nonattainment receptor” or
“maintenance receptor” appropriate for
purposes of evaluating California’s 2007
Transport SIP in accordance with the
requirements of CAA section
110(a)(2)(D)(i)(I) and the analytical
approach that EPA is using to evaluate
potential transport impacts between
states, we do not have a basis for
concluding that emissions from
California sources ““‘contribute
significantly to nonattainment” or
“interfere with maintenance” of the
1997 8-hour ozone or 1997 PM, 5
NAAQS in either reservation at this
time. The Tribes’ comments provide no
specific information to support such a
conclusion.

Furthermore, we note that the
Morongo Reservation and most of the
Pechanga Reservation are located within
the geographic borders of the Los
Angeles-South Coast Air Basin in
southern California, which is currently
designated and classified as an
“extreme” nonattainment area for the
1997 8-hour ozone NAAQS. See 40 CFR
81.305; see also 75 FR 24409 (May 5,
2010) (reclassifying South Coast Air
Basin from “severe-17” to ‘‘extreme”
nonattainment for 8-hour ozone NAAQS
but deferring reclassification of Indian
country pertaining to Morongo and
Pechanga).14 As such, California is
already subject to the most stringent air
quality planning and control
requirements for ozone nonattainment
areas under subpart 2 of part D, title I
of the CAA. For example, “extreme”
ozone nonattainment areas are subject to
the most stringent New Source Review
regulatory threshold and offset ratio
(CAA sections 182(e), 182(f)) and must
require that certain electric utility and

12 See Timin Memo at Appendix A and
Appendix B.

13 We note that data from the ozone monitor on
the Morongo Reservation during the more recent
2006-2011 period appear to indicate that the area
is violating the 1997 8-hour ozone NAAQS (see U.S.
EPA AQS, Quick Look Report for 8-hour ozone, Site
ID TT-582—-1016 (2003-2011)). However, EPA has
not yet verified the validity of these data for
regulatory purposes in accordance with section 2.5
of 40 CFR part 58, Appendix A. In the event that
EPA confirms this data is valid and this monitor
continues to show violations of the 1997 8-hour
ozone NAAQS in the future, EPA may evaluate
whether additional actions are appropriate or
necessary under the CAA to bring this area into
attainment, based upon subsequently available data
and analyses.

14 The entire Los Angeles-South Coast Air Basin,
including Indian country located within its borders,
is also designated and classified as “‘extreme”
nonattainment for the 1-hour ozone NAAQS. 40
CFR 81.305.
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industrial and commercial boilers either
primarily burn low-polluting fuels or
use advanced control technology to
reduce emissions of NOx (CAA section
182(e)(3)).

The Los Angeles-South Coast Air
Basin is also designated as
nonattainment for the 1997 PM, s
NAAQS and, therefore, subject to
stringent air quality planning and
control requirements for PM, s
nonattainment areas under subpart 1 of
part D, title I of the CAA. For example,
CAA section 172(c)(1) requires that
California adopt and implement all
reasonably available control measures
(including, at a minimum, reasonably
available control technology for
stationary sources) that will provide for
attainment of the PM, s NAAQS in this
area as expeditiously as practicable. See
40 CFR 51.1010. EPA is currently
evaluating the nonattainment plans for
the Los Angeles-South Coast Air Basin
submitted by the State of California and
the South Coast Air Quality
Management District to meet these
requirements of part D, title I of the
CAA for the 1997 8-hour ozone NAAQS
and the 1997 PM, s NAAQS.

Although the fact that areas adjacent
to the Morongo Reservation and
Pechanga Reservation are subject to
stringent planning and control
requirements does not eliminate the
possibility of pollution transport from
these areas, the stringency of the control
requirements in this particular
geographic area would be an important
element of EPA’s analysis under CAA
section 110(a)(2)(D)(i)(I). EPA evaluates
“significant contribution to
nonattainment” and “interference with
maintenance” under section
110(a)(2)(D)(H)(I) by considering not only
the potential for pollution transport and
the amount of such transport if it exists,
but also the level and cost of control in
an upwind area that would be necessary
to prohibit such transport to the
downwind area. See Transport Rule
Proposal, 75 FR 45210 at 45273-45274
(August 2, 2010) (citing North Carolina
v. EPA, 531 F.3d 896 at 908, 917-920
(DC Cir. 2008), in which the court
confirmed that EPA may use cost of
control as a factor in evaluating
interstate transport). Thus, a technical
finding that pollutants from an upwind
area are transported to a downwind area
does not, in itself, constitute a finding
of “significant contribution to
nonattainment” or “interference with
maintenance” for regulatory purposes
under section 110(a)(2)(D)(i)(I) of the
CAA. Given these considerations, even
if we were to conclude that emissions
from California sources adversely
impact air quality at monitors suitable

for treatment as nonattainment receptors
or maintenance receptors in the
Pechanga or Morongo Reservations,
section 110(a)(2)(D)(i)(I) of the CAA
would not necessarily require that
California adopt additional control
measures to address such pollution
impacts. We could not disapprove
California’s SIP submission without
having completed that analysis and
concluded that the state needed to
impose additional controls in order to
eliminate significant contribution or
prevent interference with maintenance,
which is a determination which is
partially dependent upon the cost of
control.

In sum, although by its terms section
110(a)(2)(D)(i)(I) explicitly addresses
States, in response to these specific
comments from Morongo and Pechanga,
we have conducted a preliminary
evaluation of potential impacts on the
Tribes’ reservations based on our
current methodology for evaluating SIPs
submitted to address the requirements
of CAA section 110(a)(2)(D)(@1)() for the
1997 8-hour ozone and 1997 PM 5
NAAQS. Based on this evaluation and
available air quality monitoring data, we
have determined that California’s SIP
contains provisions adequate to satisfy
the requirements of CAA section
110(a)(2)(D)(i)(I) for these NAAQS. This
determination does not, however, apply
to California’s obligations to address
interstate transport of pollution under
CAA section 110(a)(2)(D)(i)(I) for other
NAAQS, which EPA intends to evaluate
in separate actions, in accordance with
applicable requirements and available
air quality monitoring data, as
appropriate. Moreover, if subsequent
facts or analyses indicate that further
action is necessary in this area to
address nonattainment throughout the
South Coast Air Basin, EPA can act at
a later time after the initial section
110(a)(2)(D) submissions to call for
revisions of the SIP to provide for
additional emissions controls if such
action is warranted. EPA recognizes the
commenters’ concerns about the
impacts of air pollutant emissions
throughout the South Coast Air Basin
and is committed to working with the
Tribes and the State to address these air
quality concerns.

Comment #2: The Tribes assert that
EPA failed to consult with them
regarding potential impacts on their
reservations or other Federally
recognized tribal lands immediately
downwind of California nonattainment
areas, referencing EPA’s “Proposed
Final Policy on Consultation and
Coordination With Indian Tribes,”

75 FR 78198 (December 15, 2010) in
support of this comment. The Tribes

assert that this failure to consult or to
consider the Tribes as ‘“‘affected ‘state[s]’
subject to overwhelming transport
emissions from California” is a major
flaw in EPA’s proposed rulemaking.

Response #2: EPA endeavors to
consult with Federally recognized tribal
governments when Agency actions and
decisions may have “‘tribal
implications” or affect tribal interests,
pursuant to long-standing EPA policy
on consultation and coordination with
Indian Tribes. See “EPA Policy for the
Administration of Environmental
Programs on Indian Reservations”
(November 8, 1984); Executive Order
13175, “Consultation and Coordination
With Indian Tribal Governments,” 65
FR 67249 (November 9, 2000); “EPA
Policy on Consultation and
Coordination with Indian Tribes”

(May 4,2011).

Because the California SIP is not
approved to apply in Indian country
located in the State, this action has no
regulatory consequences for emission
sources in Indian country and will not
impose substantial direct costs on tribal
governments or preempt tribal law. We
note, however, that EPA is currently
consulting with both Morongo and
Pechanga in response to their requests
for boundary changes to establish
separate nonattainment areas or, in the
alternative, to extend the boundaries of
adjacent, lower-classified nonattainment
areas to include the Tribes’ Indian
country. See 75 FR 24409, 24411
(May 5, 2010) (deferring reclassification
of the Morongo and Pechanga
Reservations within the South Coast Air
Basin pending EPA’s final decisions on
the Tribes’ boundary change requests).
EPA has also initiated a process to
consult with interested Indian Tribes on
issues related to the Transport Rule
Proposal (75 FR 45210, August 2, 2010)
and will conclude this consultation
before making final decisions on those
issues. See 76 FR 1109 at 1118 (January
7, 2011) (requesting comment on
options for allocating allowances to
covered units that might in the future be
constructed in Indian country located
within the Transport Rule region).

Due to a court-ordered deadline to
take final action on California’s 2007
Transport SIP by May 10, 2011,15 we are
proceeding with this rulemaking action
at this time. We encourage both Tribes,
however, to participate in other
processes that are already underway to
address their concerns regarding cross-
boundary air pollution impacts.

15 See WildEarth Guardians v. U.S. EPA (Case No.
4:09-CV-02453—CW), Consent Decree dated
November 10, 2009.
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As to the Tribes’ assertion that EPA’s
failure to consider them affected
“States” subject to overwhelming
transport of emissions from California is
a major flaw in our proposed rule, we
disagree for the reasons discussed above
in Response #1.

IV. Final Action

Under CAA section 110(k)(3), EPA is
fully approving the 2007 Transport SIP
submitted by CARB on November 17,
2007, as adequate to prohibit emissions
from California sources that will
contribute significantly to
nonattainment of the 1997 8-hour ozone
or 1997 PM, s NAAQS in any other
State, as required by CAA section
110(a)(2)(D)(1)(D). EPA is also approving
the 2007 Transport SIP as adequate to
prohibit emissions from California
sources that will interfere with
maintenance of these NAAQS by any
other State, as required by section
110(a)(2)(D)(1)(I). Accordingly, we find
that the California SIP contains
provisions adequate to prevent
significant contribution to
nonattainment of, and interference with
maintenance of, these NAAQS.

EPA will address in separate actions,
subject to notice and comment and
publication in the Federal Register, the
remaining two elements of CAA section
110(a)(2)(D)(i) regarding interference
with measures required to prevent
significant deterioration of air quality or
to protect visibility in any other State.

V. Statutory and Executive Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 15, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does

it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See CAA
section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: May 10, 2011.

Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(386)(ii)(A)(3) to
read as follows:

§52.220 Identification of plan.
* * * * *

(C) * *x %

(386) * % %

(ii) * *x %

(A] * * %

(3) 2007 Transport SIP at pages 19—20
(Attachment A) (‘“‘Evaluation of
Significant Contribution to
Nonattainment or Interference with
Maintenance of Attainment Standards
in Another State”).

* * * * *

m 3. Section 52.283 is amended by
adding paragraph (a)(2) to read as
follows:

§52.283
(a) * * *

(2) The requirements of CAA section
110(a)(2)(D)({)(I) regarding significant
contribution to nonattainment of the
1997 standards in any other State and
interference with maintenance of the
1997 standards by any other State.

* * * * *

Interstate Transport.

[FR Doc. 2011-14480 Filed 6-14—11; 8:45 am|
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0296; FRL-8876-4]
Difenoconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
difenoconazole in or on aspirated grain
fractions; carrot; chickpea; fruits, stone,
group 12; soybean, hulls; soybean, seed;
strawberry; and turnip greens. Syngenta
Crop Protection, Inc., requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA). This
regulation also increases the existing
tolerances for cattle, liver; goat, liver;
hog, liver; horse, liver; sheep, liver; and
decreases the existing tolererance for
egg and revises the tolerance expression
for animal commodities.

DATES: This regulation is effective June
15, 2011. Objections and requests for
hearings must be received on or before
August 15, 2011, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0296. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Rose
Mary Kearns, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:

(703) 305-5611; e-mail address:
kearns.rosemary@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2010-0296 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 15, 2011. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please

submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2010-0296, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of August 4,
2010 (75 FR 46924) (FRL-8834-9), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F7676) by
Syngenta Crop Protection, Inc., P.O. Box
18300, Greensboro, NC 27419-8300.
The petition requested that 40 CFR
180.475 be amended by establishing
tolerances for residues of the fungicide
difenoconazole, in or on carrot at 0.45
parts per million (ppm); chickpeas at
0.05 ppmy; fruits, stone, group 12 at 2.5
ppm; soybean, seed, at 0.2 ppm;
soybean, aspirated grain fraction at 95
ppm; strawberry at 2.5 ppm; turnip
greens at 35 ppm; and increasing the
existing milk tolerance from 0.01 to 0.08
ppm. Comments were received on the
notice of filing. EPA’s response to these
comments is discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has:
Increased the proposed tolerance for
carrot from 0.45 ppm to 0.50 ppm, and
for chickpea from 0.05 ppm to 0.08
ppm; decreased the proposed soybean,
seed tolerance from 0.20 ppm to 0.15
ppm; established a tolerance that was
not proposed for soybean, hulls at 0.20
ppm; changed the proposed tolerance
terminology for “soybean, aspirated
grain fractions” to “‘aspirated grain
fractions;” revised the tolerance


http://www.gpoaccess.gov/ecfr
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:kearns.rosemary@epa.gov

34878

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

expression for animal commodities;
increased the existing animal tolerances
from 0.20 ppm to 0.40 ppm for the livers
of cattle, goat, hog, horse, and sheep;
decreased the existing tolerance for eggs
from 0.10 ppm to 0.02 ppm; not granted
the proposed tolerance increase for milk
from 0.01 to 0.08 ppm. The reasons for
these changes are explained in Unit
IV.D.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue * * *.”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for difenoconazole
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with difenoconazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable

subgroups of consumers, including
infants and children.

Difenoconazole possesses low acute
toxicity by the oral, dermal and
inhalation routes of exposure. It is not
an eye or skin irritant and is not a
sensitizer. Subchronic and chronic
studies with difenoconazole in mice and
rats showed decreased body weights,
decreased body weight gains and effects
on the liver. In an acute neurotoxicity
study in rats, reduced fore-limb grip
strength was observed on day 1 in males
and clinical signs of neurotoxicity were
observed in females at the limit dose of
2,000 milligrams/kilograms (mg/kg). In a
subchronic neurotoxicity study in rats,
decreased hind limb strength was
observed in males only at the mid- and
high-doses. However, the effects
observed in acute and subchronic
neurotoxicity studies are transient, and
the dose-response is well characterized
with identified no observed adverse
effect level (NOAELSs). No systemic
toxicity was observed at the limit dose
in the most recently submitted 28-day
rat dermal toxicity study.

There is no concern for increased
qualitative and/or quantitative
susceptibility after exposure to
difenoconazole based on developmental
toxicity studies in rats and rabbits, and
a reproduction study in rats as fetal/
offspring effects occurred in the
presence of maternal toxicity. There are
no indications in the available studies
that organs associated with immune
function, such as the thymus and
spleen, are affected by difenoconazole.

In accordance with the Agency’s
current policy, difenoconazole is
classified as “Suggestive Evidence of
Carcingenic Potential”’ and EPA is using
the Margin of Exposure (MOE) approach
to assess cancer risk. Difenoconazole is
not mutagenic, and no evidence of
carcinogenicity was seen in rats.
Evidence for carcinogenicity was seen
in mice (liver tumors), but these tumors
were only induced at doses which were
considered to be excessively high for
carcinogenicity testing. Based on
excessive toxicity observed at the two
highest doses in the study, the absence
of tumors at the study’s lower doses,
and the absence of genotoxic effects,
EPA has concluded that the chronic
point of departure (POD) from the
chronic mouse study will be protective
of any cancer effects. The POD from this
study is the NOAEL of 30 ppm (4.7 and

5.6 mg/kg/day in males and females,
respectively) which was chosen based
upon only those biological endpoints
which were relevant to tumor
development (i.e., hepatocellular
hypertrophy, liver necrosis, fatty
changes in the liver and bile stasis).

Specific information on the studies
received and the nature of the adverse
effects caused by difenoconazole as well
as the NOAEL and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Difenoconazole Human Health Risk
Assessment for Amended Section 3
Registration to Add Uses on Carrots,
Chickpeas, Soybeans, Stone Fruits
(Group 12), Strawberries, Turnip Greens
and Golf Course Turf Grass,” pp. 13-19
in docket ID number EPA-HQ-OPP—
2010-0296.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological POD and levels of concern
to use in evaluating the risk posed by
human exposure to the pesticide. For
hazards that have a threshold below
which there is no appreciable risk, the
toxicological POD is used as the basis
for derivation of reference values for
risk assessment. PODs are developed
based on a careful analysis of the doses
in each toxicological study to determine
the dose at which the NOAEL and the
lowest dose at which adverse effects of
concern are identified the LOAEL.
Uncertainty/safety factors are used in
conjunction with the POD to calculate a
safe exposure level—generally referred
to as a population-adjusted dose (PAD)
or a reference dose (RfD)—and a safe
MOE. For non-threshold risks, the
Agency assumes that any amount of
exposure will lead to some degree of
risk. Thus, the Agency estimates risk in
terms of the probability of an occurrence
of the adverse effect expected in a
lifetime. For more information on the
general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for chemical name used for
human risk assessment is shown in the
Table of this unit.


http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.epa.gov/pesticides/factsheets/riskassess.htm
http://www.regulations.gov
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TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR DIFENOCONAZOLE FOR USE IN HUMAN HEALTH RISK

ASSESSMENT

Exposure/scenario uncertainty/safety

factors

Point of departure and

RfD, PAD, LOC for
risk assessment

Study and toxicological effects

Acute dietary—Gen-

NOAEL = 25 mg/kg ....... Acute RfD = 0.25 mg/

eral population in- UFa = 10x kg/day.
cluding infants and UFy = 10x aPAD = 0.25 mg/kg/
children. FQPA SF = 1x day
Chronic dietary—All NOAEL= 0.96 mg/kg/day | Chronic RfD = 0.01
populations. UFA = 10x mg/kg/day.
UFy = 10x cPAD = 0.01 mg/kg/ weight gains.
FQPA SF = 1x day

Incidental oral short-

term—1 to 30 days. | UFs = 10x
UFy = 10x
FQPA SF = 1x

Inhalation short- and
intermediate-term
inhalation and oral

absorption assumed tion rate = 100%.

equivalent. UFa = 10x
UF]—[ = 10x
FQPA SF = 1x

NOAEL= 1.25 mg/kg/day

Inhalation (or oral) study
NOAEL = 1.25 mg/kg/
day inhalation absorp-

LOC for MOE = < 100

LOC for MOE = < 100

Acute Neurotoxicity study in Rats LOAEL = 200 mg/kg/day based
on reduced fore-limb grip strength in males on day 1.

Combined chronic toxicity/carcinogenicity (rat; dietary) LOAEL =
24.1/32.8 mg/kg/day based on cumulative decreases in body-

Reproduction and fertility Study (rat; dietary) Parental/Offspring
LOAEL = 12.5 mg/kg/day based on decreased pup weight in
males on day 21 and reduction in body-weight gain of F, females
prior to mating, gestation and lactation.

Reproduction and fertility study (rat; dietary) Parental/Offspring
LOAEL = 12.5 mg/kg/day based on decreased pup weight in
males on day 21 and reduction in body-weight gain of F, females
prior to mating, gestation and lactation.

Cancer, Oral, dermal,
inhalation.

Difenoconazole is classified “Suggestive Evidence of Carcinogenic Potential” with a non-linear (MOE) approach for

human risk characterization.

POD = A data point or an estimated point that is derived from observed dose-response data and used to mark the beginning of extrapolation
to determine risk associated with lower environmentally relevant human exposures. NOAEL = No observed adverse effect level. LOAEL = lowest
observed adverse effect level. UF = uncertainty factor. UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sen-
sitivity among members of the human population (intraspecies). UF.. = use of a LOAEL to extrapolate a NOAEL. UFs = use of a short-term study
for long-term risk assessment. UFpg = to account for the absence of data or other data deficiency. FQPA SF = Food Quality Protection Act Safe-
ty Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference dose. MOE = margin of exposure. LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to difenoconazole. EPA
considered exposure under the
petitioned-for tolerances as well as all
existing difenoconazole tolerances in 40
CFR 180.475. EPA assessed dietary
exposures from difenoconazole in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
for difenoconazole. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed
tolerance-level residues, 100 percent
crop treated (PCT), and the available
empirical or dietary exposure evaluation
model (DEEMT™M) (ver. 7.81) default
processing factors.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998

CSFII. As to residue levels in food, EPA
assumed tolerance-level residues for
some commodities, average field trial
residues (i.e., anticipated residues) for
the majority of commodities, and the
available empirical or DEEM™ (ver.
7.81) default processing factors, and 100
PCT.

iii. Cancer. EPA determines whether
quantitative cancer exposure and risk
assessments are appropriate for a food-
use pesticide based on the weight of the
evidence from cancer studies and other
relevant data. Cancer risk is quantified
using a linear or nonlinear approach. If
sufficient information on the
carcinogenic mode of action is available,
a threshold or non-linear approach is
used and a cancer RfD is calculated
based on an earlier noncancer key event.
If carcinogenic mode of action data are
not available, or if the mode of action
data determines a mutagenic mode of
action, a default linear cancer slope
factor approach is utilized. Based on the
data summarized in Unit IILA., EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk difenoconazole. However,
EPA determined that a quantitative
cancer exposure assessment is
unnecessary since the NOAEL (4.7 and
5.6 mg/kg/day in males and females,
respectively) to assess cancer risk is
higher than the NOAEL (0.96 and 1.27

mg/kg/day in males and females,
respectively) to assess chronic risks and
the cancer exposure assessment would
not exceed the chronic exposure
estimate. Therefore, the chronic dietary
risk estimate will be protective of
potential cancer risk.

Cancer risk was assessed using the
same exposure estimates as discussed in
Unit III.C.1.1i.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use PCT information in the dietary
assessment of difenoconazole. EPA used
anticipated residues including average
field trial residues for the majority of
commodities, the available empirical or
DEEM™ (ver. 7.81) default processing
factors; and 100 PCT information in the
chronic dietary assessment for
difenoconazole.

Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
require pursuant to FFDCA section
408(f)(1) that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
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as are required by FFDCA section
408(b)(2)(E) and authorized under
FFDCA section 408(f)(1). Data will be
required to be submitted no later than
5 years from the date of issuance of
these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for difenoconazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
difenoconazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models the estimated drinking
water concentrations (EDWCs) of
difenoconazole for surface water are
estimated to be 15.8 parts per billion
(ppb) for acute exposures and 10.4 ppb
for chronic exposures. For ground
water, the EDWCs are estimated to be
0.0128 ppb for both acute and chronic
exposures.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. The
water concentration of 15.8 ppb and
10.4 ppb were used to assess the
contribution to drinking water in the
acute and chronic dietary risk
assessments, respectively.

3. From non-dll?etary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Difenoconazole is currently registered
for the following uses that could result
in residential exposures: Application to
ornamentals. There is a potential for
exposure to difenoconazole during
mixing, loading, and application
activities through the dermal and
inhalation routes. Difenoconazole
products are applied by homeowners
using handheld spray equipment.
Exposure duration is considered short-
term (1-30 days). In addition,
residential post-application exposure to
treated golf course turf is possible for
recreational golfers. Further information
regarding EPA standard assumptions
and generic inputs for residential
exposures may be found at http://
www.epa.gov/pesticides/trac/science/
trac6a05.pdf.

4. Cumulative effects from substances
with a common mechanism of toxicity.

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Difenoconazole is a member of the
triazole-containing class of pesticides.
Although conazoles act similarly in
plants (fungi) by inhibiting ergosterol
biosynthesis, there is not necessarily a
relationship between their pesticidal
activity and their mechanism of toxicity
in mammals. Structural similarities do
not constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same, sequence of
major biochemical events (EPA, 2002).
With triazole type fungicides however,
a variable pattern of toxicological
responses is found. Some are
hepatotoxic and hepatocarcinogenic in
mice. Some induce thyroid tumors in
rats. Some induce developmental,
reproductive, and neurological effects in
rodents. Furthermore, the conazoles
produce a diverse range of biochemical
events including altered cholesterol
levels, stress responses, and altered
DNA methylation. It is not clearly
understood whether these biochemical
events are directly connected to their
toxicological outcomes. Thus, there is
currently no evidence to indicate that
conazoles share common mechanisms of
toxicity and EPA is not following a
cumulative risk approach based on a
common mechanism of toxicity for the
conazoles. For information regarding
EPA’s procedures for cumulating effects
from substances found to have a
common mechanism of toxicity, see
EPA’s Web site at http://www.epa.gov/
pesticides/cumulative.

Difenoconazole is a triazole-derived
pesticide. This class of compounds can
form the common metabolite 1,2,4-
triazole and two triazole conjugates
(triazolylalanine and triazolylacetic
acid). To support existing tolerances
and to establish new tolerances for
triazole-derivative pesticides, including
difenoconazole, EPA conducted a
human health risk assessment for
exposure to 1,2,4-triazole,
triazolylalanine, and triazolylacetic acid
resulting from the use of all current and
pending uses of any triazole-derived
fungicide. The risk assessment is a
highly conservative, screening-level
evaluation in terms of hazards
associated with common metabolites
(e.g., use of a maximum combination of
uncertainty factors) and potential
dietary and non-dietary exposures (i.e.,

high end estimates of both dietary and
non-dietary exposures). In addition, the
Agency retained the additional 10x
FQPA safety factor for the protection of
infants and children. The assessment
includes evaluations of risks for various
subgroups, including those comprised
of infants and children. The Agency’s
complete risk assessment is found in the
reregistration docket at http://
www.regulations.gov, docket ID number
EPA-HQ-OPP-2005-0497.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10x) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10x, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
EPA determined that the available data
indicated no increased susceptibility of
rats or rabbits to in utero and/or
postnatal exposure to difenoconazole. In
the prenatal developmental toxicity
studies in rats and rabbits and the 2-
generation reproduction study in rats,
toxicity to the fetuses/offspring, when
observed, occurred at equivalent or
higher doses than in the maternal/
parental animals. In the prenatal
developmental toxicity study in rats,
maternal toxicity was manifested as
decreased body weight gain and food
consumption at the LOAEL of 85 mg/kg/
day; the NOAEL was 16 mg/kg/day. The
developmental toxicity was manifested
as alterations in fetal ossifications at 171
mg/kg/day; the developmental NOAEL
was 85 mg/kg/day. In a developmental
toxicity study in rabbits, maternal and
developmental toxicity were seen at the
same dose level (75 mg/kg/day).
Maternal toxicity in rabbits were
manifested as decreased in body weight
gain and decreased in food
consumption, while developmental
toxicity was manifested as decreased
fetal weight. In a 2-generation
reproduction study in rats, there were
decreases in maternal body weight gain
and decreases in body weights of F,
males at the LOAEL of 12.5 mg/kg/day;
the parental systemic and off spring
toxicity NOAEL was 1.25 mg/kg/day.


http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
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3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for
difenoconazole is adequate for
conducting a FQPA risk assessment. At
this time, an immunotoxicity study is
not available. However, the toxicology
database for difenoconazole does not
show any evidence of treatment-related
effects on the immune system. The
overall weight of evidence suggests that
this chemical does not directly target
the immune system. An immunotoxicity
study is now required as a part of new
data requirements in the 40 CFR part
158 for conventional pesticide
registration; however, the Agency does
not believe that conducting a functional
immunotoxicity study will result in a
lower POD than that currently in use for
overall risk assessment, and therefore, a
database uncertainty factor (UFDB) is
not needed to account for lack of this
study.

ii. The acute and subchronic
neurotoxicity studies in rats are
available. These data show that
difenoconazole exhibits some evidence
of neurotoxicity in the database, but the
effects are transient or occur at doses
exceeding the limit dose. EPA
concluded that difenoconazole is not a
neurotoxic compound. Based on the
toxicity profile, and lack of
neurotoxicity, a developmental
neurotoxicity study in rats is not
required nor is an additional database
uncertainty factor needed to account for
the lack of this study.

iii. There is no evidence that
difenoconazole results in increased
susceptibility of rats or rabbit fetuses to
in utero and/or postnatal exposure in
the developmental and reproductive
toxicity data.

iv. There are no residual uncertainties
identified in the exposure databases. A
conservative dietary food exposure
assessment was conducted. Acute
dietary food exposure assessments were
performed based on tolerance-level
residues, 100 PCT, and the available
empirical or DEEM™ (ver. 7.81) default
processing factors.

Chronic dietary exposure assessments
were based on tolerance-level residues
for some commodities, average field
trial residues for the majority of
commodities, the available empirical or
DEEM™ (ver. 7.81) default processing
factors, and 100 PCT. These are
conservative approaches and are
unlikely to understate the residues in
food commodities.

EPA also made conservative
(protective) assumptions in the ground
water and surface water modeling used
to assess exposure to difenoconazole in
drinking water. Post-application
exposure of children as well as
incidental oral exposure of toddlers is
not expected. These assessments will
not underestimate the exposure and
risks posed by difenoconazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. Using the exposure assumptions
discussed in this unit for acute
exposure, the acute dietary exposure
from food and water to difenoconazole
will occupy 19% of the aPAD for
children, 1-2 years old, the population
group receiving the greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to difenoconazole
from food and water will utilize 49% of
the cPAD for children 1-2 years old the
population group receiving the greatest
exposure.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Difenoconazole is
currently registered for uses that could
result in short-term residential
exposure, and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to difenoconazole.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 260. Because EPA’s level of
concern for difenoconazole is a MOE of
100 or below, these MOEs are not of
concern.

4. Aggregate cancer risk for U.S.
population. Based on the discussion in
Unit III.A and the toxicological
endpoints described in Unit III.B, EPA
has concluded that the cPAD is
protective of possible cancer effects;
therefore, given the results of the
chronic risk assessment described in
this unit, cancer risk resulting from
exposure to difenoconazole is not of
concern.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
difenoconazole residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

An adequate enforcement method, gas
chromatography/nitrogen- phosphorus
detection (GC/NPD) method AG-575B,
is available for the determination of
residues of difenoconazole per se in/on
plant commodities. An adequate
enforcement method, liquid
chromatography mass spectrometry (LC/
MS/MS) method REM 147.07b, is
available for the determination of
residues of difenoconazole and CGA-
205375 in livestock commodities.
Adequate confirmatory methods are also
available. This is the first
difenoconazole petition since the new
livestock method (147.07b) was
approved by the Agency and this new
method has lower level of quantitation
than the previous enforcement method.

The methods may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
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requires that EPA explain the reasons
for departing from the Codex level.

Codex maximum residue levels
(MRLs) for residues of difenoconazole
per se have been established at 0.2 ppm
for carrot; 0.02 ppm for soya bean (dry);
0.2 ppm for cherries and plums
(including prunes); and 0.5 ppm for
nectarines and peaches. Canadian and
Mexican MRLs have been established
for difenoconazole; however, no MRLs
have been established for the
commodities included in the current
petition. Codex MRLs for residues of
difenoconazole and its metabolite CGA—
205375, expressed as difenoconazole
have been established at 0.2 ppm for
edible offal (mammalian) and 0.01 for
eggs. Also, Canadian MRLs have been
established for difenoconazole at 0.05
ppm for meat byproducts of cattle,
goats, hogs, and sheep and at 0.05 ppm
in eggs. Based on the submitted/
available magnitude of the residue data,
harmonization with established Codex
MRLs is not possible for carrots, soya
bean (dry), cherries, plums (including
prunes), nectarines, peaches, edible
offal (mammalian), and eggs because the
Codex MRLs are too low, due to
differences in the use patterns, called
Good Agricultural Practices or GAPs.

Harmonization with the established
Canadian MRLs for eggs and meat
byproducts of cattle, goats, hogs, and
sheep is not possible due to differences
in the regulated residue expression.

C. Response to Comments

One anonymous comment was
received on August 7, 2010. This
commenter opposes the establishment
of any numerical tolerance other than
zero. No information was submitted to
support the commenter’s position.

D. Revisions to Petitioned-For
Tolerances

1. Tolerances for carrot, chickpea, and
soybean, seed were corrected to use the
recommendation from the EPA
tolerance spreadsheet (January 2008
version).

2. No tolerance proposal was made for
soybean, hulls, which is a regulated
commodity. A tolerance is being
established for this commodity, because
difenoconazole residues concentrate in
this commodity.

3. Commodity names for proposed
tolerances are being corrected to be
consistent with EPA’s standard
commodity vocabulary definitions:
“Chickpeas” to “Chickpea;” “Soybean,
aspirated grain fractions” to “Aspirated
Grain Fractions;” “Fruits, stone, group
12” to “Fruit, stone, group 12”.

4. The animal commodity tolerance
expression is being changed slightly to

express the metabolite CGA 205375 as a
difenoconazole stoichoimetric
equivalent.

5. There are a number of livestock
feedstuffs associated with the proposed
uses and currently established livestock
tolerances were reassessed. Due
primarily to the significant change in
the beef diet from the proposed use on
soybeans and the residues of
difenoconazole found in/on soybean
aspirated grain fractions, the tolerance
levels for residues of concern in liver of
cattle, goat, hog, horse, and sheep need
to be increased from 0.20 ppm to 0.40

m.

p6. Although there was little change in
the poultry diet from the proposed new
uses, due to the lower level of
quantitation from the new animal
commodity enforcement analytical
method (method 147.07b), the tolerance
level for residues of concern in egg
needs to be decreased from 0.10 ppm to
0.02 ppm. Furthermore, the existing
commodity name for “‘eggs” is being
corrected to “‘egg” consistent with EPA’s
standard commodity vocabulary
definition.

7. The proposed increased tolerance
for milk is not needed because the
calculations for changes in the dietary
burden due to the new uses indicate no
change is needed.

V. Conclusion

Therefore, tolerances are established
for residues of difenoconazole, 1-([2-[2-
chloro-4-(4-chlorophenoxy)phenyl]-4-
methyl-1,3-dioxolan-2-ylJmethyl)-1H-
1,2,4-triazole, in or on: Aspirated grain
fractions at 95 ppm; carrot at 0.50 ppm;
chickpea at 0.08 ppm; fruit, stone, group
12 at 2.5 ppm; soybean, hulls at 0.20;
soybean, seed at 0.15; strawberry at 2.5
ppm; turnip greens at 35 ppm. The
existing animal commodity tolerance
expression is being revised, and
tolerances are being increased for liver
of cattle/goat/hog/horse/sheep from 0.20
ppm to 0.40 ppm. The existing egg
tolerance is being decreased from 0.10
ppm to 0.02 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations

That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or Tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or Tribal governments,
on the relationship between the national
government and the States or Tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled Federalism (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled Consultation and
Coordination with Indian Tribal
Governments (65 FR 67249, November
9, 2000) do not apply to this final rule.
In addition, this final rule does not
impose any enforceable duty or contain
any unfunded mandate as described
under Title IT of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
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agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 7, 2011.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.475 is amended as
follows:

m i. In the table to paragraph (a)(1), by
alphabetically adding the following
commodities; and

m ii. In paragraph (a)(2), by revising the
introductory text and the following
commodities in the table.

The amendments read as follows:

§180.475 Difenoconazole; tolerances for
residues.

metabolites and degradates, in the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring the sum of difenoconazole,
1-[2-[2-chloro-4-(4-
chlorophenoxy)phenyl]-4-methyl-1,3-
dioxolan-2-ylmethyl]-1H-1,2,4-triazole,
and its metabolite, CGA-205375, 1-[2-
chloro-4-(4-chloro-phenoxy)phenyl]-2-
[1,2,4]triazol-1-yl-ethanol, calculated as
the stoichiometric equivalent of
difenoconazole, in the following
commodities:

. Parts per
Commodity million

Cattle, liver .....cccovveeeeeicieeenee. 0.40
EQQ oo 0.02
Goat, liver ....cceeeeveeecieeeiee e, 0.40
Hog, liver ..o 0.40
Horse, liver .....cccovveeveieiiiieeeeen, 0.40
Sheep, lIVer ...ccccvveeceeeeceeee 0.40
* * * * *

[FR Doc. 2011-14770 Filed 6-14—11; 8:45 am]
BILLING CODE 6560-50-P

(a) * x %
(1) * x %
Commodity P;ritlﬁopner

Aspirated grain fractions ............. 95
Carrot ..o 0.50
Chickpea .......cccceveveeiinieenen, 0.08
Fruits, stone, group 12 ............... 25
Soybean, hulls 0.20
Soybean, seed 0.15
Strawberry ............ 2.5
Turnip, greens 35

(2) Tolerances are established for
residues of difenoconazole, including its

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-1081; FRL—-8875-4]

Pesticide Tolerances; Technical
Amendments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA has reviewed its
pesticide regulations and is making
changes in a number of areas. These
changes will correct cross-references,
remove expired tolerances, “reserve”’
paragraphs within sections that no
longer have any tolerances listed due to
the removal of expired tolerances, and
remove sections that no longer have any
tolerances due to the removal of expired
tolerances. These changes have no
substantive impact on any requirements.
As such, notice and public comment
procedures are unnecessary.

DATES: This final rule is effective June
15, 2011.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-1081. All documents in the
docket are listed in the docket index
available in http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Andrew Ertman, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-9367; e-mail address:
ertman.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
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the person listed under FOR FURTHER
INFORMATION CONTACT.

II. What does this amendment do?

This amendment makes changes in a
number of areas within 40 CFR part 180,
subpart C. In several sections within 40
CFR part 180, subpart C, there is a
paragraph (c) to address tolerances with
regional registrations that incorrectly
cross-references 40 CFR 180.1(m) as
providing the definition of the phrase
“tolerances with regional registrations.”
EPA recently made several changes to
40 CFR 180.1 that resulted in a
redesignating of the paragraphs in the
section, including changing 40 CFR
180.1(m) (defining the term “tolerances
with regional registrations”) to 40 CFR
180.1(1). 75 FR 76284 (December 8,
2010) (FRL—8853—8). No amendments
were made to the body of 40 CFR
180.1(m). In the same rulemaking that
resulted in the redesignating of 40 CFR
180.1(m), EPA should have amended
the cross-references to 40 CFR 180.1(m)
that appear throughout part 180. That
change, however, was inadvertently not
done. In this rule, EPA is now correcting
that cross-reference wherever it appears
in 40 CFR part 180 by changing it from
“§180.1(m)” to “§180.1(1).”

This amendment revises certain
sections in 40 CFR part 180, subpart C,
to remove those time-limited tolerances
that have expired based on the terms set
in the tolerance. Since the tolerance is
expired, it is no longer effective and
should not appear in the regulation.

This amendment reserves those
paragraphs within specific sections in
40 CFR part 180, subpart C that no
longer have any tolerances listed due to
the removal of expired tolerances. In
some cases, this also results in some
paragraphs being redesignated as well.

This amendment removes those
sections in 40 CFR part 180, subpart C
that no longer have any tolerances listed
due to the removal of expired
tolerances.

III. Why is this amendment issued as a
final rule?

Section 553 of the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(3)(B), provides that, when an
Agency for good cause finds that notice
and public procedure are impracticable,
unnecessary or contrary to the public
interest, the Agency may issue a final
rule without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making this amendment final
without prior proposal and opportunity
for comment, because notice and public
comment are unnecessary. EPA is
making only technical changes to

correct cross-references rendered
incorrect by a prior rulemaking, remove
expired tolerances, reserve paragraphs
within sections, and remove sections for
which there are no longer any
tolerances. None of these changes have
a substantive effect on any requirement,
or otherwise impose any new
requirement, EPA finds that this
constitutes good cause under 5 U.S.C.
553(b)(3)(B).

IV. Do any of the statutory and
executive order reviews apply to this
action?

This rule makes technical changes to
40 CFR part 180, subpart C to correct
cross-references, remove expired
tolerances, improve the presentation
and format of the regulation, and make
other minor, non-substantive
improvements to the regulation. Other
than clarifying EPA regulations, these
amendments are not expected to have
any impact on regulated parties or the
public because they do not change
existing requirements or impose any
new requirements. Accordingly, these
amendments were not designated a
significant regulatory action under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and Executive Order
13653 (76 FR 3821, January 21, 2011).
Nor does it impose or change any
information collection burden that
requires additional review by OMB
under the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Because the agency has made a “good
cause” finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute (See
Unit IIL.), it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), or to sections 202 and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (2 U.S.C. 1531-1538). In
addition, this action does not
significantly or uniquely affect small
governments or impose a significant
inter-governmental mandate, as
described in sections 203 and 204 of
UMRA.

This rule will not have substantial
direct effect on Tribal governments, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes, as
specified in Executive Order 13175 (65
FR 67249, November 6, 2000). In
addition, the agency has determined
that his action will not have a
substantial direct effect on States, on the
relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

Since this action is not economically
significant under Executive Order
12866, it is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), and Executive Order 13211 (66
FR 28355, May 22, 2001). Nor does it
require any special considerations to
address environmental justice under
Executive Order 12898 (55 FR 7629,
February 16, 1994).

In addition, this action does not
involve technical standards that would
require the consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272).

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This final rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedures,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 3, 2011.

Daniel J. Rosenblatt,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
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§§ 180.106, 180.114, 180.123, 180.142,

180.145, 180.153, 180.169, 180.184, 180.185,
180.191, 180.204, 180.205, 180.222, 180.241,
180.253, 180.259, 180.275, 180.284, 180.291,
180.304, 180.314, 180.330, 180.342, 180.378,
180.399, 180.412, 180.434, 180.447, 180.448,
180.451, 180.503, 180.573, 180.579, 180.587

[Amended]

m 2.In §§ 180.106, 180.114, 180.123,
180.142, 180.145, 180.153, 180.169,
180.184, 180.185, 180.191, 180.204,
180.205, 180.222, 180.241, 180.253,
180.259, 180.275, 180.284, 180.291,
180.304, 180.314, 180.330, 180.342,
180.378, 180.399, 180.412, 180.434,
180.447, 180.448, 180.451, 180.503,
180.573, 180.579, 180.587, in paragraph
(c), remove the reference “§ 180.1 (m)”
and add, in its place “§ 180.1 (1)”.

m 3.In § 180.106, revise paragraph (b) to
read as follows:

§180.106 Diuron; tolerances for residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]

m 4.In §180.110, revise paragraph (b) to
read as follows:

§180.110 Maneb; tolerances for residues.
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *

§ 180.145 [Amended]

m 5.In § 180.145, remove paragraph
(a)(2) and redesignate paragraph (a)(3) as
paragraph (a)(2).

m 6.In § 180.190, revise paragraph (d) to
read as follows:

§180.190 Diphenylamine; tolerances for
residues.
* * * * *

(d) Indirect or inadvertent residues.
[Reserved]

§180.228 [Removed]
m 7. Remove § 180.228.

m 8.In § 180.242, revise paragraph (b) to
read as follows:

§180.242 Thiabendazole; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]

m 9.In § 180.276, revise paragraph (b) to
read as follows:

§180.276 Formetanate hydrochloride;
tolerances for residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]

m 10. In § 180.284, revise paragraph (b)
to read as follows:

§180.284 Zinc phosphide; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]

§180.294 [Removed]
m 11. Remove § 180.294.

§180.296 [Removed]

m 12. Remove § 180.296.
§180.312 [Removed]

m 13. Remove § 180.312.
§180.325 [Removed]

m 14. Remove § 180.325.

m 15. In § 180.328, in paragraph (a), in
the table, remove the commodities
Artichoke, globe; Avocado; Fig; Fruit,
citrus; Fruit, pome; Fruit, stone; Olive
and Pistachio; and revise paragraph (c)
to read as follows:

§180.328 Napropamide; tolerances for
residues.
* * * * *

(c) Tolerances with regional

registrations. [Reserved]
* * * * *

§180.345 [Amended]

m 16. In § 180.345, in paragraph (c),
remove the reference “40 CFR 180.1(m)”
and add, in its place “§180.1(1)".

§180.368 [Amended]

m 17.In § 180.368, in paragraph (c)(1),
remove the reference “180.1(m)” and
add, in its place ““§ 180.1(1)”".

§180.377 [Amended]

m 18.In §180.377, in paragraph (b), in
the table, remove the commodities
Wheat, aspirated grain fractions; Wheat,
bran; Wheat, flour; Wheat, germ; Wheat,
middlings and Wheat, shorts.

§180.379 [Removed]
m 19. Remove § 180.379.

m 20. Section 180.401 is amended as
follows:

m a. Add a heading to paragraph (a);

m b. Redesignate paragraph (b) as
paragraph (c) and add a heading; in
newly designated paragraph (c), remove
the reference “§ 180.1(m)”” and add, in
its place ““§ 180.1 (1)’; and

m c. Add new paragraphs (b) and (d).

The amendments read as follows:

§180.401
residues.

(a) General. * * *

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. * * *

(d) Indirect or inadvertent residues.
[Reserved]

§180.406 [Removed]
m 21. Remove § 180.406.

m 22.1n § 180.410, in paragraph (a), in
the table, remove the commodities
Apple; Apple, wet pomace; Grape and
Pear; and revise paragraph (c) to read as
follows:

Thiobencarb; tolerances for

§180.410 Triadimefon; tolerances for
residues.
* * * * *

(c) Tolerances with regional

registrations. [Reserved]
* * * * *

m 23.In § 180.412, revise paragraph (b)
to read as follows:

§180.412 Sethoxydim; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]
* * * * *

m 24.In § 180.438, revise paragraph (b)
to read as follows:

§180.438 Lambda-cyhalothrin and an
isomer gamma-cyhalothrin; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]

* * * * *

m 25.In § 180.443, revise paragraph (b)
to read as follows:

§180.443 Myclobutanil; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]
* * * * *

§180.450 [Amended]

m 26.In §180.450, in paragraph (a), in
the table, remove the commodities
Sorghum, grain, forage; Sorghum, grain,
grain and Sorghum, grain, stover.

§180.456 [Removed]
m 27. Remove § 180.456.

m 28.In § 180.476, revise paragraph (b)
to read as follows:

§180.476 Triflumizole; tolerances for
residues.
* * * * *
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(b) Section 18 emergency exemptions.
[Reserved]

m 29.1In § 180.479, revise paragraph (b)
to read as follows:

§180.479 Halosulfuron-methyl; tolerances
for residues.

* * * * *
(b) Section 18 emergency exemptions.

[Reserved]
* * * * *

m 30.In § 180.480, revise paragraph (b)
to read as follows:

§180.480 Fenbuconazole; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *

§180.483 [Removed]

m 31. Remove §180.483.

m 32.In § 180.493, revise paragraph (d)
to read as follows:

§180.493 Dimethomorph; tolerances for
residues.
* * * * *

(d) Indirect or inadvertent residues.
[Reserved]

m 33.In § 180.515, revise paragraph (b)
to read as follows:

§180.515 Carfentrazone-ethyl; tolerances
for residues.
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *

m 34.In § 180.544, revise paragraph (d)
to read as follows:

§180.544 Methoxyfenozide; tolerances for
residues.
* * * * *

(d) Indirect or inadvertent residues.
[Reserved]

§180.549 [Amended]

m 35.In § 180.549, remove paragraph
(a)(2) and redesignate paragraph (a)(1) as
paragraph (a).

m 36.In § 180.561, revise paragraph (b)
to read as follows:

§180.561 Acibenzolar-S-methyl;
tolerances for residues.
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]

* * * * *

m 37.In § 180.571, revise paragraph (b)
to read as follows:

§180.571 Mesotrione; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.

[Reserved]

m 38.In § 180.586, revise paragraph (b)
to read as follows:

§180.586 Clothianidin; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *
[FR Doc. 2011-14569 Filed 6—14—11; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 539 and 552

[GSAR Amendment 2011-02; GSAR Case
2011-G503; (Change 50); Docket 2011-
0012, Sequence 1]

RIN 30900-AJ15

General Services Administration
Acquisition Regulation;
Implementation of Information
Technology Security Provision

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).

ACTION: Interim rule.

SUMMARY: The General Services
Administration (GSA) is issuing an
interim rule amending the General
Services Administration Acquisition
Regulation (GSAR) to revise sections to
implement policy and guidelines for
contracts and orders that include
information technology (IT) supplies,
services and systems with security
requirements.

DATES: Effective Date: June 15, 2011.

Applicability Date: This amendment
applies to contracts and orders awarded
after the effective date that include
information technology (IT) supplies,
services and systems with security
requirements.

Comment Date: Interested parties
should submit written comments to the
Regulatory Secretariat at the address
shown below on or before August 15,
2011 to be considered in the
formulation of a final rule.

ADDRESSES: Submit comments
identified by GSAR Case 2011-G503, by
any of the following methods:

e Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
inputting “GSAR Case 2011-G503”

under the heading “Enter Keyword or
ID” and selecting ““Search.” Select the
link “Submit a Comment” that
corresponds with “GSAR Case 2011-
G503.” Follow the instructions provided
at the “Submit a Comment” screen.
Please include your name, company
name (if any), and “GSAR Case 2011-
G503” on your attached document.

e Fax:(202) 501—4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), ATTN: Hada Flowers, 1275
First Street, NE., 7th Floor, Washington,
DC 20417.

Instructions: Please submit comments
only and cite GSAR Case 2011-G503, in
all correspondence related to this case.
All comments received will be posted
without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Ms.
Deborah Lague, Procurement Analyst, at
(202) 694—8149, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at (202) 501—
4755. Please cite GSAR Case 2011—
G503.

SUPPLEMENTARY INFORMATION:

I. Background

To verify that GSA has met the
requirements of the Federal Information
Security Management Act of 2002
(FISMA), GSA’s Office of the Inspector
General (OIG) conducted an audit of
GSA'’s information and information
technology systems. In regards to the
regulatory process, a recommendation
was made by the OIG to strengthen the
requirements in contracts and orders for
information technology supplies,
services and systems. Working with the
Office of the Chief Information Officer
(CIO), the Office of Acquisition Policy
developed the policy, guidance and
requirements that would be utilized to
protect GSA’s information and
information technology systems,
regardless of the location. The actual
requirements are currently being
utilized in solicitations, contracts and
orders issued by the CIO; however, they
were not included in the GSAR. By
revising the GSAR to include these
requirements, GSA is agreeing with the
recommendation of the OIG and
strengthens the protection of
information and information systems.

II. GSAR Changes

The following are the changes to
GSAR part 507, Acquisition Planning;
Subpart 511.1, Selecting and Developing
Requirement Documents; part 539,
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Acquisition of Information Technology;
and part 552, Solicitation Provisions
and Contract Clauses.

This interim rule amends the title of
GSAM Subpart 507.70 to clarify that
this part only applies to requirements
for the purchase of information
technology in support of national
security systems involving weapons
systems. The GSAM is a non-regulatory
portion of the manual.

GSAM 511.102 is being added to
provide the policy as it relates to
contracts and orders for government
data, information technology, supplies,
services and systems in accordance with
GSA policy and procedures guide. The
GSAM is a non-regulatory portion of the
manual.

GSAM 539.001 is amended to indicate
that this subpart does not apply to
information technology supplies,
services and systems in support of
national security systems. The GSAM is
a non-regulatory portion of the manual.

New subpart 539.70 is added to
provide the policy as it relates to
contracts and orders for information
technology supplies, services and
systems that do not involve national
security systems.

GSAR part 552 was amended to add
a new provision, 552.239-70,
Information Technology Security Plan
and Security Authorization; and a new
clause, 552.239-71, Security
Requirements for Unclassified
Information Technology Resources, that
relates to the policy requirements
described in GSAR Part 539.

II1. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is a significant
regulatory action and, therefore, was
subject to review under Section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Regulatory Flexibility Act

This interim rule may have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,

because the rule requires contractors,
within 30 days after contract award to
submit an IT Security Plan to the
Contracting Officer and Contracting
Officer’s Representative that describes
the processes and procedures that will
be followed to ensure appropriate
security of IT resources that are
developed, processed, or used under the
contract. The rule will also require that
contractors submit written proof of IT
security authorization six months after
award, and verify that the IT Security
Plan remains valid annually. Where this
information is not already available, this
may mean small businesses will need to
become familiar with the requirements,
research the requirements, develop the
documents, submit the information, and
create the infrastructure to track,
monitor and report compliance with the
requirements. However, GSA expects
that the impact will be minimal,
because the clause includes
requirements that IT service contractors
should be familiar with through other
agency clauses, existing GSA IT security
requirements, and Federal laws and
guidance. Small businesses are active
providers of IT services.

The Regulatory Secretariat has
submitted a copy of the Initial
Regulatory Flexibility Analysis (IRFA)
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the IRFA may be obtained from the
Regulatory Secretariat. The Councils
invite comments from small business
concerns and other interested parties on
the expected impact of this rule on
small entities.

GSA will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C. 610 (GSAR Case 2011-G503) in
correspondence.

The analysis is summarized as
follows:

This rule will require that contractors
submit an IT Security Plan that complies
with applicable Federal laws including, but
are not limited to, 40 U.S.C. 11331, the
Federal Information Security Management
Act (FISMA) of 2002, and the E-Government
Act of 2002. The plan shall meet IT security
requirements in accordance with Federal and
GSA policies and procedures.

GSA will use this information to verify that
the contractor is securing GSA’s information
technology data and systems from
unauthorized use, as well as use the
information to assess compliance and
measure progress in carrying out the
requirements for IT security.

The requirements for submission of the
plan will be inserted in solicitations that
include information technology supplies,

services or systems in which the contractor
will have physical or electronic access to
government information that directly
supports the mission of GSA. As such it is
believed that contract actions awarded to
small business will be identified in FPDS
under the Product Service Code D—ADP and
Telecommunication Services. The
requirements of the plan apply to all work
performed under the contract; whether
performed by the prime contractor or
subcontractor.

Based on the average of Fiscal Years 2009
and 2010 Federal Procurement Data System
retrieved, it is estimated that 80 small
businesses will be affected annually.

GSA did not identify any significant
alternatives that would accomplish the
objectives of the rule. Collection of
information on a basis other than by
individual contractors is not practical. The
contractor is the only one who has the
records necessary for the collection.

V. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) applies because the
interim rule contains information
collection requirements. Accordingly,
the Regulatory Secretariat will submit a
request for approval of a new
information collection requirement
concerning Security Requirements for
Unclassified Information Technology
Resources (GSAR 552.239-70) to the
Office of Management and Budget.

Annual Reporting Burden

Public reporting burden for this
collection of information is estimated to
average 5 hours per response, including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

The annual reporting burden is
estimated as follows:

Respondents: 147.

Responses per respondent: 2.

Total annual responses: 294.

Preparation hours per response: 5.

Total response burden hours: 1,470.

VI. Request for Comments Regarding
Paperwork Burden

Submit comments, including
suggestions for reducing this burden,
not later than August 15, 2011 by any
of the following methods:

¢ Regulations.gov: http://
www.regulations.gov.

Submit comments via the Federal
eRulemaking portal by inputting “GSAR
case 2011-G503” under the heading
“Enter Keyword or ID” and selecting
“Search”. Select the link “Submit a
Comment” that corresponds with
“GSAR case 2011-G503”. Follow the
instructions provided at the “Submit a
Comment” screen. Please include your
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name, company name (if any), and
“GSAR case 2011-G503” on your
attached document.

e Fax:202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), 1275 First Street, NE.,
Washington, DC 20417. ATTN: Hada
Flowers/GSAR case 2011-G503.

Instructions: Please submit comments
only and cite GSAR case 2011-G503, in
all correspondence related to this
collection. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the GSAR,
and will have practical utility; whether
our estimate of the public burden of this
collection of information is accurate,
and based on valid assumptions and
methodology; ways to enhance the
quality, utility, and clarity of the
information to be collected; and ways in
which we can minimize the burden of
the collection of information on those
who are to respond, through the use of
appropriate technological collection
techniques or other forms of information
technology.

Requester may obtain a copy of the
supporting statement from the General
Services Administration, Regulatory
Secretariat (MVCB), 1275 First Street,
NE., 7th Floor, Washington, DC 20417.
Please cite OMB Control Number 3090-
0294, Title: Security Requirements for
Unclassified Information Technology
Resources (GSAR 552.239-71), in
correspondence.

VII. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Administrator of
General Services (GSA) that urgent and
compelling reasons exist to promulgate
this interim rule without prior
opportunity for public comment. This
action is necessary because GSA must
provide information security for the
information and information systems
that support the operations and assets of
the agency, including those provided or
managed by another agency, contractor,
or other source. Section 3544(a)(1)(A)(ii)
of the Federal Information Security
Management Act (FISMA) describes
Federal agency security responsibilities
as including “information systems used
or operated by an agency or by a
contractor of an agency or other
organization on behalf of an agency.”

However, pursuant to 41 U.S.C. 418b
and FAR 1.501, GSA will consider

public comments received in response
to this interim rule in the formation of
the final rule.

List of Subjects in 48 CFR Parts 539 and
552

Government procurement.

Dated: June 9, 2011.
Joseph A. Neurauter,
Senior Procurement Executive, Office of

Acquisition Policy, General Services
Administration.

Therefore, GSA amends 48 CFR parts
539 and 552 as set forth below:

m 1. Part 539 is added to read as follows:

PART 539—ACQUISITION OF
INFORMATION TECHNOLOGY

Subpart 539.70—Additional Requirements

for Purchases Not in Support of National

Security Systems

Sec.

539.7000 Scope of subpart.

539.7001 Policy.

539.7002 Solicitation provisions and
contract clauses.

Authority: 40 U.S.C. 121(c).

Subpart 539.70—Additional
Requirements for Purchases Not in
Support of National Security Systems

539.7000 Scope of subpart.

This subpart prescribes acquisition
policies and procedures for use in
acquiring information technology
supplies, services and systems not in
support of national security systems, as
defined by FAR part 39.

539.7001 Policy.

(a) GSA must provide information
security for the information and
information systems that support the
operations and assets of the agency,
including those provided or managed by
another agency, contractor, or other
source. Section 3544(a)(1)(A)(ii) of the
Federal Information Security
Management Act (FISMA) describes
Federal agency security responsibilities
as including “information systems used
or operated by an agency or by a
contractor of an agency or other
organization on behalf of an agency.”

(b) Employees responsible for or
procuring information technology
supplies, services and systems shall
possess the appropriate security
clearance associated with the level of
security classification related to the
acquisition. They include, but are not
limited to contracting officers, contract
specialists, project/program managers,
and contracting officer representatives.

(c) Contracting activities shall
coordinate with requiring activities and
program officials to ensure that the

solicitation documents include the
appropriate information security
requirements. The information security
requirements must be sufficiently
detailed to enable service providers to
fully understand the information
security regulations, mandates, and
requirements that they will be subject to
under the contract or task order.

(d) GSA’s Office of the Senior Agency
Information Security Officer issued CIO
IT Security Procedural Guide 0948,
“Security Language for Information
Technology Acquisitions Efforts,” to
provide IT security standards, policies
and reporting requirements that shall be
inserted in all solicitations and
contracts or task orders where an
information system is contractor owned
and operated on behalf of the Federal
Government. The guide can be accessed
at http://www.gsa.gov/portal/category/
25690.

539.7002 Solicitation provisions and
contract clauses.

(a) The contracting officer shall insert
the provision at 552.239-70,
Information Technology Security Plan
and Security Authorization, in
solicitations that include information
technology supplies, services or systems
in which the contractor will have
physical or electronic access to
government information that directly
supports the mission of GSA.

(b) The contracting officer shall insert
the clause at 552.239-71, Security
Requirements for Unclassified
Information Technology Resources, in
solicitations and contracts containing
the provision at 552.239-70. The
provision and clause shall not be
inserted in solicitations and contracts
for personal services with individuals.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 2. The authority citation for 48 CFR
part 552 continues to read as follows:

Authority: 40 U.S.C. 121(c).

m 3. Add sections 552.239-70 and
552.239-71 to read as follows:

552.239-70 Information Technology
Security Plan and Security Authorization.

As prescribed in 539.7002(a), insert
the following provision:

Information Technology Security Plan
and Security Authorization (JUN 2011)

All offers/bids submitted in response to
this solicitation must address the approach
for completing the security plan and
certification and security authorization
requirements as required by the clause at
552.239-71, Security Requirements for
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Unclassified Information Technology
Resources.

(End of provision)

552.239-71 Security Requirements for
Unclassified Information Technology
Resources.

As prescribed in 539.7002(b), insert
the following clause:

Security Requirements for Unclassified
Information Technology Resources
(JUN 2011)

(a) General. The Contractor shall be
responsible for information technology (IT)
security, based on General Services
Administration (GSA) risk assessments, for
all systems connected to a GSA network or
operated by the Contractor for GSA,
regardless of location. This clause is
applicable to all or any part of the contract
that includes information technology
resources or services in which the Contractor
has physical or electronic access to GSA’s
information that directly supports the
mission of GSA, as indicated by GSA. The
term information technology, as used in this
clause, means any equipment, including
telecommunications equipment that is used
in the automatic acquisition, storage,
manipulation, management, control, display,
switching, interchange, transmission, or
reception of data or information. This
includes major applications as defined by
OMB Circular A-130. Examples of tasks that
require security provisions include:

(1) Hosting of GSA e-Government sites or
other IT operations;

(2) Acquisition, transmission, or analysis of
data owned by GSA with significant
replacement cost should the Contractors copy
be corrupted;

(3) Access to GSA major applications at a
level beyond that granted the general public;
e.g., bypassing a firewall; and

(4) Any new information technology
systems acquired for operations within the
GSA must comply with the requirements of
HSPD-12 and OMB M-11-11. Usage of the
credentials must be implemented in
accordance with OMB policy and NIST
guidelines (e.g., NIST SP 800-116). The
system must operate within the GSA’s access
management environment. Exceptions must
be requested in writing and can only be
granted by the GSA Senior Agency
Information Security Officer.

(b) IT Security Plan. The Contractor shall
develop, provide, implement, and maintain
an IT Security Plan. This plan shall describe
the processes and procedures that will be
followed to ensure appropriate security of IT
resources that are developed, processed, or
used under this contract. The plan shall
describe those parts of the contract to which
this clause applies. The Contractors IT
Security Plan shall comply with applicable
Federal laws that include, but are not limited
to, 40 U.S.C. 11331, the Federal Information
Security Management Act (FISMA) of 2002,
and the E-Government Act of 2002. The plan
shall meet IT security requirements in
accordance with Federal and GSA policies
and procedures. GSA’s Office of the Chief
Information Officer issued “CIO IT Security

Procedural Guide 09-48, Security Language
for Information Technology Acquisitions
Efforts,” to provide IT security standards,
policies and reporting requirements. This
document is incorporated by reference in all
solicitations and contracts or task orders
where an information system is contractor
owned and operated on behalf of the Federal
Government. The guide can be accessed at
http://www.gsa.gov/portal/category/25690.
Specific security requirements not specified
in “CIO IT Security Procedural Guide 0948,
Security Language for Information
Technology Acquisitions Efforts”” shall be
provided by the requiring activity.

(c) Submittal of IT Security Plan. Within 30
calendar days after contract award, the
Contractor shall submit the IT Security Plan
to the Contracting Officer and Contracting
Officers Representative (COR) for acceptance.
This plan shall be consistent with and further
detail the approach contained in the
contractors proposal or sealed bid that
resulted in the award of this contract and in
compliance with the requirements stated in
this clause. The plan, as accepted by the
Contracting Officer and COR, shall be
incorporated into the contract as a
compliance document. The Contractor shall
comply with the accepted plan.

(d) Submittal of a Continuous Monitoring
Plan. The Contractor must develop a
continuous monitoring strategy that includes:

(1) A configuration management process
for the information system and its constituent
components;

(2) A determination of the security impact
of changes to the information system and
environment of operation;

(3) Ongoing security control assessments in
accordance with the organizational
continuous monitoring strategy;

(4) Reporting the security state of the
information system to appropriate GSA
officials; and

(5) All GSA general support systems and
applications must implement continuous
monitoring activities in accordance with this
guide and NIST SP 800-37 Revision 1, Guide
for Applying the Risk Management
Framework to Federal Information Systems:
A Security Life Cycle Approach.

(e) Security authorization. Within six (6)
months after contract award, the Contractor
shall submit written proof of IT security
authorization for acceptance by the
Contracting Officer. Such written proof may
be furnished either by the Contractor or by
a third party. The security authorization must
be in accordance with NIST Special
Publication 800-37. This security
authorization will include a final security
plan, risk assessment, security test and
evaluation, and disaster recovery plan/
continuity of operations plan. This security
authorization, when accepted by the
Contracting Officer, shall be incorporated
into the contract as a compliance document,
and shall include a final security plan, a risk
assessment, security test and evaluation, and
disaster recovery/continuity of operations
plan. The Contractor shall comply with the
accepted security authorization
documentation.

(f) Annual verification. On an annual basis,
the Contractor shall submit verification to the

Contracting Officer that the IT Security plan
remains valid.

(g) Warning notices. The Contractor shall
ensure that the following banners are
displayed on all GSA systems (both public
and private) operated by the Contractor prior
to allowing anyone access to the system:

Government Warning

**WARNING**WARNING**WARNING**

Unauthorized access is a violation of U.S.
law and General Services Administration
policy, and may result in criminal or
administrative penalties. Users shall not
access other users or system files without
proper authority. Absence of access controls
IS NOT authorization for access! GSA
information systems and related equipment
are intended for communication,
transmission, processing and storage of U.S.
Government information. These systems and
equipment are subject to monitoring by law
enforcement and authorized Department
officials. Monitoring may result in the
acquisition, recording, and analysis of all
data being communicated, transmitted,
processed or stored in this system by law
enforcement and authorized Department
officials. Use of this system constitutes
consent to such monitoring.

**WARNING**WARNING**WARNING**

(h) Privacy Act notification. The Contractor
shall ensure that the following banner is
displayed on all GSA systems that contain
Privacy Act information operated by the
Contractor prior to allowing anyone access to
the system:

This system contains information protected
under the provisions of the Privacy Act of
1974 (Pub. L. 93-579). Any privacy
information displayed on the screen or
printed shall be protected from unauthorized
disclosure. Employees who violate privacy
safeguards may be subject to disciplinary
actions, a fine of up to $5,000, or both.

(i) Privileged or limited privileges access.
Contractor personnel requiring privileged
access or limited privileges access to systems
operated by the Contractor for GSA or
interconnected to a GSA network shall
adhere to the specific contract security
requirements contained within this contract
and/or the Contract Security Classification
Specification (DD Form 254).

(j) Training. The Contractor shall ensure
that its employees performing under this
contract receive annual IT security training
in accordance with OMB Circular A-130,
FISMA, and NIST requirements, as they may
be amended from time to time during the
term of this contract, with a specific
emphasis on the rules of behavior.

(k) Government access. The Contractor
shall afford the Government access to the
Contractor’s and subcontractors’ facilities,
installations, operations, documentation,
databases, IT systems and devices, and
personnel used in performance of the
contract, regardless of the location. Access
shall be provided to the extent required, in
the Government’s judgment, to conduct an IT
inspection, investigation or audit, including
vulnerability testing to safeguard against
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threats and hazards to the integrity,
availability and confidentiality of GSA data
or to the function of information technology
systems operated on behalf of GSA, and to
preserve evidence of computer crime. This
information shall be available to GSA upon
request.

(1) Subcontracts. The Contractor shall
incorporate the substance of this clause in all
subcontracts that meet the conditions in
paragraph (a) of this clause.

(m) Notification regarding employees. The
Contractor shall immediately notify the
Contracting Officer when an employee either
begins or terminates employment when that
employee has access to GSA information
systems or data. If an employee’s
employment is terminated, for any reason,
access to GSA’s information systems or data
shall be immediately disabled and the
credentials used to access the information
systems or data shall be immediately
confiscated.

(n) Termination. Failure on the part of the
Contractor to comply with the terms of this
clause may result in termination of this
contract.

(End of clause)

[FR Doc. 2011-14728 Filed 6-14—11; 8:45 am]
BILLING CODE 6820-61-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 213
[Docket No. FRA—2009-0007, Notice No. 3]
RIN 2130-ACO01

Track Safety Standards; Concrete
Crossties

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule; delay of effective
date.

SUMMARY: This document delays the
effectiveness of the final rule, which
mandates specific requirements for
effective concrete crossties, for rail
fastening systems connected to concrete
crossties, and for automated inspections
of track constructed with concrete
crossties. The Track Safety Standards
were amended via final rule on April 1,
2011, and the final rule was scheduled
to take effect on July 1, 2011. FRA
received two petitions for
reconsideration in response to the final
rule that contain substantive issues
requiring a detailed response.
Accordingly, in order to fully respond to
the petitions for reconsideration, this
document delays the effective date of
the final rule until October 1, 2011.
DATES: The effective date for the final
rule published April 1, 2011, at 76 FR

18073, effective July 1, 2011, is delayed
until October 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Kenneth Rusk, Staff Director, Office of
Railroad Safety, FRA, 1200 New Jersey
Avenue, SE., Washington, DC 20590
(telephone: (202) 493-6236); or
Veronica Chittim, Trial Attorney, Office
of Chief Counsel, FRA, 1200 New Jersey
Avenue, SE., Washington, DC 20950
(telephone: (202) 493-0273).
SUPPLEMENTARY INFORMATION: On April
1, 2011, FRA published a final rule
mandating specific requirements for
effective concrete crossties, for rail
fastening systems connected to concrete
crossties, and for automated inspections
of track constructed with concrete
crossties. See 76 FR 18073. The effective
date of this final rule was to be July 1,
2011. FRA received two petitions for
reconsideration in response to the final
rule that contain substantive issues
requiring a detailed response from FRA.
Accordingly, in order to allow FRA
appropriate time to consider and fully
respond to the petitions for
reconsideration, this document delays
the effective date of the final rule until
October 1, 2011. Therefore, any
requirements imposed by the final rule
need not be complied with until
October 1, 2011.

List of Subjects in 49 CFR Part 213
Penalties, Railroad safety, Reporting

and recordkeeping requirements.

The Final Rule

In consideration of the foregoing, FRA
delays the effective date of the final rule
until October 1, 2011.

Issued in Washington, DC, on June 9, 2011.
Joseph C. Szabo,

Administrator.
[FR Doc. 2011-14835 Filed 6-10-11; 4:15 pm]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 110601314-1313-01]
RIN 0648-BA99

Pacific Halibut Fisheries; Limited
Access for Guided Sport Charter
Vessels in Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interpretative rule.

SUMMARY: This rule clarifies regulations
that apply to vessels operating in the
guided sport (charter) fishery for halibut
in International Pacific Halibut
Commission Regulatory Area 2C
(Southeast Alaska) and Area 3A (Central
Gulf of Alaska). Under regulations
implementing the charter halibut
limited access program, operators of a
vessel in Area 2C or Area 3A with one
or more charter vessel anglers onboard
that catch and retain halibut must have
an Alaska Department of Fish and Game
(ADF&G) Saltwater Charter Logbook
onboard which specifies the person
named on the charter halibut permit(s)
being used onboard the vessel, and the
charter halibut permit number(s) being
used onboard the vessel. This
interpretation clarifies that a charter
operator may use the ADF&G Saltwater
Charter Logbook issued for the vessel to
record the charter halibut permit
information. A charter vessel operator is
not required to have a separate ADF&G
Saltwater Charter Logbook issued in the
name of the charter halibut permit
holder.

DATES: This rule is effective on June 15,
2011.

ADDRESSES: Electronic copies of this
action and other related documents are
available from http://
www.regulations.gov or from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Gwen Herrewig, 907-586—-7228.

SUPPLEMENTARY INFORMATION:

Background

The International Pacific Halibut
Commission (IPHC) and NMFS manage
fishing for Pacific halibut (Hippoglossus
stenolepis) through regulations
established under authority of the
Northern Pacific Halibut Act of 1982
(Halibut Act). Sections 773c(a) and (b)
of the Halibut Act provide the Secretary
of Commerce (Secretary) with general
responsibility to carry out the
Convention between the United States
and Canada for the Preservation of the
Halibut Fishery of the North Pacific
Ocean and Bering Sea and the Halibut
Act. Section 773c(c) of the Halibut Act
also authorizes the North Pacific Fishery
Management Council (Council) to
develop regulations, including limited
access regulations, that are in addition
to, and not in conflict with, approved
IPHC regulations. Such Council-
developed regulations may be
implemented by NMFS only after
approval by the Secretary. The Council
has exercised this authority in the
development of its limited access
program for charter vessels in the
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guided sport fishery, codified at 50 CFR
300.67.

Charter Halibut Limited Access
Program

In March 2007, the Council
recommended a limited access program
for charter vessels in IPHC Regulatory
Area 2C and Area 3A. The intent of the
program was to manage growth of
fishing capacity in the charter sector by
limiting the number of charter vessels
that may participate in the guided sport
fishery for halibut in Areas 2C and 3A.
NMFS published a final rule
implementing the program on January 5,
2010 (75 FR 554). Under the program,
NMFS initially issued a charter halibut
permit (CHP) to qualified applicants. A
person who was not initially issued a
CHP may obtain a transferable CHP from
another person by submitting a transfer
application and meeting CHP transfer
requirements. A permit holder may use
a CHP onboard any vessel that meets
Federal and state requirements to
operate as a charter vessel in the guided
sport fishery for halibut in Areas 2C and
3A.

Beginning February 1, 2011, any
person operating a vessel on which
charter vessel anglers catch and retain
halibut in Area 2C or Area 3A must
complete an ADF&G Saltwater Charter
Logbook (charter logbook) that contains
information on the CHP authorizing the
charter vessel fishing trip. The preamble
for the proposed rule to implement the
charter halibut limited access program,
published on April 21, 2009 (74 FR
18178), provided the rationale
underlying this requirement. The
Council originally recommended a
prohibition on the leasing of CHPs.
NMFS did not implement this
prohibition because (1) the Council did
not provide a specific definition of
leasing; and (2) such a prohibition likely
would have disrupted the operation of
many charter businesses and be difficult
to enforce. After additional
consideration on this issue, the Council
recommended three specific charter
logbook reporting requirements, in place
of the prohibition on leasing, to promote
involvement by the CHP holder with the
charter halibut fishing operation:

1. Prohibit the CHP from being used
onboard a vessel unless that vessel is
identified in an ADF&G Saltwater
Charter Logbook;

2. Require that a charter vessel
operator have onboard the vessel an
ADF&G Saltwater Charter Logbook
issued in the name of the CHP holder;
and

3. Require the authorizing CHP
number to be recorded in the ADF&G
Saltwater Charter Logbook for each trip.

In the final rule implementing the
charter halibut limited access program
(75 FR 554, January 5, 2010), NMFS
implemented the Council’s charter
logbook reporting recommendations in
regulations at § 300.66(v). Section
300.66(v) states that is unlawful for any
person to:

(v) Be an operator of a vessel in Area
2C or Area 3A with one or more charter
vessel anglers onboard that are catching
and retaining halibut without having
onboard the vessel a State of Alaska
Department of Fish and Game Saltwater
Charter Logbook that specifies the
following:

(1) The person named on the charter
halibut permit or permits being used
onboard the vessel;

(2) The charter halibut permit or
permit number(s) being used onboard
the vessel; and

(3) The name and State issued boat
registration (AK number) or U.S. Coast
Guard documentation number of the
vessel.

This interpretive rule is
administrative and clarifies that NMFS
is relying on the regulatory text at
§ 300.66(v) for management purposes,
and not the preamble text. This
interpretive rule would not change
requirements, or long standing
procedures, for charter halibut
businesses to obtain charter logbooks
from ADF&G. The regulatory language
in § 300.66(v)(1) does not explicitly
require a charter vessel operator to have
onboard the vessel a charter logbook
issued in the name of the CHP holder,
despite what was stated in the preamble
to the limited access program proposed
rule.

NMFS also determined that in some
circumstances, a CHP holder may be
unable to obtain a charter logbook for
the vessel. This is because CHPs may be
issued in the name of an individual,
community quota entity, or other
owners and not necessarily the business
in which the charter logbooks are
issued. The State of Alaska issues a
charter logbook for a vessel in the name
of the Sport Fishing Business on a
charter operator’s State of Alaska
Business License. Although the State of
Alaska Business License lists the names
of the owner and business, only the
business name is recorded in the 2011
charter logbook. It is ADF&G’s policy
that charter fishing activity on one
vessel should be recorded in the charter
logbook issued for that vessel. NMFS
assigns a CHP to the individual or non-
individual entity who was the owner of
the business that qualified for the CHP
or who received the CHP by transfer.
The person named on the CHP may or
may not have provided NMFS a

business name associated with their
CHP. Therefore the names on the CHP
and the charter logbook may not match
since CHP applicants were not required
to provide the business name in which
the charter logbook was issued.
Consequently, the requirement for a
charter vessel operator to have onboard
the vessel a charter logbook issued in
the name of the CHP holder may not be
consistent with the manner in which
ADF&G issues charter logbooks.

Additionally, requiring a charter
vessel operator to have onboard the
vessel a charter logbook issued in the
name of the CHP holder, as stated in the
Council’s recommendation and in the
preamble to the limited access program
proposed rule, may compromise charter
logbook data quality. For example, a
charter operator may use multiple CHPs
onboard a vessel to increase the number
of anglers on a charter vessel fishing
trip. If the CHPs onboard the vessel are
issued to different persons, the operator
would be required to record information
for that charter vessel fishing trip in
more than one charter logbook. This
would result in information for one
charter vessel fishing trip being
recorded in multiple charter logbooks.
ADF&G could receive data pages for
charter trip information from each
charter logbook, potentially resulting in
duplicate data for halibut and other
species. Duplicate data would increase
the potential for data entry error and
could ultimately result in less reliable
charter harvest estimates. ADF&G uses
the logbook data received from the
charter vessel operators to project the
charter harvest estimates for the season.
This projection is presented to the
Council and the IPHC in October each
year.

Interpretation

This rule clarifies that Federal
regulations in § 300.66(v)(1), (2), and (3)
require operators of a vessel using one
or more CHPs to complete the charter
logbook as follows:

¢ Record the person(s) named on the
CHP(s) on the front of the ADF&G
Saltwater Charter Logbook in the space
provided for the CHP holder name;

¢ Record the CHP number on the
charter logbook page for the trip it was
used. If multiple CHPs are used for the
same charter vessel fishing trip, the
operator should (1) check the box
indicating ‘“more than one CHP is being
used on this trip”, (2) fill out a second
page for the trip with the second CHP
number, associated anglers, and activity,
and (3) continue until all CHPs
numbers, associated anglers, and
activity for the trip are recorded on
separate logbook pages.
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e Verify that the name and state
issued boat registration (AK number) or
U.S. Coast Guard documentation
number of the vessel on which the
logbook is used is recorded in the
charter logbook.

NMEFS did not intend for the
prohibition at § 300.66(v) to conflict
with the collection of charter logbook
data. It was meant to promote
involvement by the CHP holder with the
charter halibut fishing operation and the
collection of accurate logbook data. The
requirement to identify the vessel in the
logbook was intended to be consistent
with an existing ADF&G requirement
that a charter vessel operator have
onboard the vessel a charter logbook.
Therefore, this interpretation clarifies
that a charter vessel operator must
record in the charter logbook issued for
the vessel the person named on the
CHP(s) and the CHP number(s) used for
each charter vessel fishing trip.

Classification

The Assistant Administrator for
Fisheries, NOAA has determined that
this interpretation is consistent with the
Halibut Act and other applicable law.

This action is administrative in nature
and is exempt from the requirement to
prepare an environmental assessment in
accordance with NAO 216-6 because
this interpretive rule will have no effect
on the environment. As stated earlier in
the preamble, this action ensures that
the issuance of charter logbooks remains
the same as before the implementation
of the limited access program for guided
sport charter vessels and clarifies
confusion about who could be issued a
charter logbook.

This interpretive rule has been
determined to be not significant for
purposes of Executive Order 12866.

The notice and comment
requirements and the 30-day delay in
the effective date requirements of the
Administrative Procedure Act do not
apply to this interpretive rule as
provided in 5 U.S.C. 553(b)(A) and 5
U.S.C. 553(d)(2).

This interpretive rule is exempt from
the procedures of the Regulatory
Flexibility Act because the rule is issued
without opportunity for prior notice and
opportunity for public comment.

Authority: 16 U.S.C. 773 et seq.

Dated: June 9, 2011.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. 2011-14854 Filed 6-14—11; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600 and 622
[Docket No. 110422261-1309-02]
RIN 0648-BA70

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery of the South Atlantic;
Snapper-Grouper Management
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues this final rule to
implement the approved actions
identified in a regulatory amendment
(Regulatory Amendment 9) to the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP) prepared by the
South Atlantic Fishery Management
Council (Council). This final rule
reduces the recreational bag limit for
black sea bass, increases the commercial
trip limit for greater amberjack, and
establishes commercial trip limits for
vermilion snapper and gag. This rule
also implements a minor revision to the
mailing address for the NMFS Southeast
Regional Administrator (RA), revises
commercial trip limit codified text for
greater amberjack to be consistent with
respect to the commercial quota, and
corrects two closed area coordinates
published in a previous rulemaking.
The intended effect of this final rule is
to address derby-style fisheries for black
sea bass, gag, and vermilion snapper
while reducing the rate of harvest to
extend the fishing seasons of these three
species, to achieve optimum yield (OY)
for greater amberjack, and to implement
technical corrections to the regulations.

DATES: This rule is effective July 15,
2011, except for the amendment to
§622.39, which is effective June 22,
2011.

ADDRESSES: Electronic copies of the
regulatory amendment, which includes
an environmental assessment, a
regulatory impact review, and a
regulatory flexibility act analysis may be
obtained from the Southeast Regional
Office Web site at http://
sero.nmfs.noaa.gov/sf/
SASnapperGrouperHomepage.htm.

FOR FURTHER INFORMATION CONTACT: Kate
Michie, 727-824-5305, e-mail:
Kate.Michie@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic is managed under the FMP. The
FMP was prepared by the Council and
is implemented through regulations at
50 CFR part 622 under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

On April 29, 2011, NMFS published
a proposed rule for Regulatory
Amendment 9 and requested public
comment (76 FR 23930). The proposed
rule and the regulatory amendment
outline the rationale for the actions
contained in this final rule. A summary
of the actions implemented by this final
rule are provided below.

This final rule sets the black sea bass
recreational bag limit at 5-fish per
person per day. This bag limit is
projected to slow the rate of recreational
harvest to allow for a longer recreational
fishing season. The effective date for the
implementation of the bag limit
reduction is June 22, 2011, which is
earlier than the effective date for the
other actions within this final rule. This
earlier date of implementation will
allow for adequate notice to recreational
fishers to plan their fishing activities
without delaying the implementation of
the bag limit reduction, and will
minimize unnecessary economic
impacts to snapper-grouper fisherman
by allowing for a longer fishing season
and more fishing trips.

To increase the probability of the
greater amberjack commercial sector
achieving QY, this final rule increases
the commercial trip limit to 1,200 lb
(544 kg). This increased trip limit is
expected to increase harvest
opportunities within the commercial
sector.

This final rule implements
commercial trip limits for vermilion
snapper and gag. These commercial trip
limits are intended to slow the rate of
harvest, extend commercial harvest
opportunities during the fishing year,
and reduce the risk of commercial quota
closures early in the fishing year.

This final rule also revises an
outdated mailing address for the NMFS
Southeast Regional Administrator (RA)
and corrects two closed area coordinates
published in the final rule
implementing Comprehensive
Ecosystem-Based Amendment 1 in the
South Atlantic (CE-BA1) (75 FR 35330,
June 22, 2010). The final rule for CE—
BA1 contained one latitudinal and one
longitudinal coordinate that were
incorrectly identified. These additional
measures are unrelated to the actions
contained in Regulatory Amendment 9.
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Partial Approval of Regulatory
Amendment 9

Under the Magnuson-Stevens Act, the
Secretary of Commerce (Secretary) may
approve, disapprove or partially
approve an amendment upon
submission of an amendment by the
Council. The Secretary shall disapprove
or partially approve an amendment if
the Secretary finds that the amendment,
or parts of the amendment, are
inconsistent with the requirements of
applicable law.

NMFS disapproved the proposed
management measure that would have
implemented split season quotas for
commercial black sea bass because it
finds the administrative record for that
measure insufficient under the
Administrative Procedure Act because
NMEFS received additional information
that impacted its decision to implement
a split season quota. The Council had
proposed splitting the commercial quota
into two 6-month seasons; from June—
November the quota would be 128,547
Ib (58,308 kg), and from December—May
the quota would be 180,453 1b (81,852
kg), and any unharvested quota from the
June—November season would be added
to the quota for the following
December—May season. During the
comment period on the proposed rule,
NMEFS received several comments
opposed to the split season quota. Two
commenters were concerned about the
proposed measure’s possible negative
impacts on North Atlantic right whales.
North Atlantic right whales are listed as
endangered under the Endangered
Species Act, and the commenters
indicated that right whales may be at
particular risk to entanglement with
vertical lines in the South Atlantic
exclusive economic zone (EEZ).
Splitting the commercial black sea bass
quota to specifically allow for fishing in
December through May would result in
the presence of numerous vertical black
sea bass pot buoy lines within the North
Atlantic right whale winter migration
route along the Southeast coast. The
commenter additionally cited recent
information from an April 2011 Atlantic
Large Whale Take Reduction Team
(ALWTRT) meeting that validated there
is a risk to North Atlantic right whales
from vertical black sea bass buoy gear in
the South Atlantic EEZ. Another
commenter indicated that
implementation of a split season would
increase the derby nature of the black
sea bass commercial sector.

The information in these comments
led NMFS to reconsider information
regarding marine mammal
entanglements in black sea bass pot
gear. Recent scientific information

suggests North Atlantic right whales are
potentially more vulnerable to
entanglements in South Atlantic
fisheries gear than previously thought.
New data suggest the coastal waters of
South Carolina, North Carolina, and
possibly Virginia may be used as
birthing and calving areas for right
whales, and that some right whales
make multiple intra-season trips
between the U.S. Northeast and
Southeast regions. Saving the largest
portion of the black sea bass commercial
quota for the December through May
time period would reintroduce vertical
black sea bass pot buoy lines during the
time of the year when the right whales
are transiting and residing off the South
Atlantic coast, and would undermine
the ongoing efforts of the ALWTRT to
reduce the entanglement risk for large
whales.

Thus, while the administrative record
for Regulatory Amendment 9 now
contains the information discussed
above, it is clear that the Council did
not have the opportunity to consider
this information prior to making their
decision to approve the split season,
thus overlooking an important aspect of
the implications of a split season
implementation. Therefore, after
considering public comments opposed
to the split season for socio-economic
reasons, concerns undermining the
efforts of the ALWTRT to reduce the
risk of entanglement to large whales,
and new information that has become
available from the ALWTRT, NMFS has
disapproved the commercial black sea
bass split season action within
Regulatory Amendment 9, and is not
implementing that provision as
indicated in the proposed rule.

As a result of the partial approval of
Regulatory Amendment 9, the quota for
the black sea bass commercial sector
remains at 309,000 1b (140,160 kg) for
the entire fishing year of June through
May.

Comments and Responses

The following is a summary of the
comments NMFS received on the
proposed rule and Regulatory
Amendment 9, and NMFS’s respective
responses. During the comment period,
NMEF'S received a total of 22 comments
from individuals, state and Federal
agencies, and fishing associations. Of
the 22 comments, two comments
expressed general support, and eight
individual comments opposed one or
more actions contained in Regulatory
Amendment 9. Two environmental
organizations both provided a comment
that was similar in its intent opposing
one of the actions in Regulatory
Amendment 9. NMFS received nine

comments that did not support or
oppose Regulatory Amendment 9, but
suggested alternative means for
managing components of the snapper-
grouper fishery. One state and one
Federal agency submitted comments on
Regulatory Amendment 9. Specific
comments related to the actions
contained in the amendment and the
rule as well as NMFS’ respective
responses, are summarized below.

Comment 1: Several commenters
stated the data used to determine that
black sea bass are overfished and
undergoing overfishing are flawed
because they are seeing numerous black
sea bass while on fishing trips. One
commenter stated the use of what is
considered “‘the best science available”
is a distorted interpretation of the true
intent of the Magnuson-Stevens Act,
and one commenter stated Regulatory
Amendment 9 is an example of the
Federal Government intruding into what
should be considered a state issue.

Response: Black sea bass were most
recently assessed through the Southeast,
Data, Assessment, and Review process
(SEDAR), the findings of which can be
found in the 2006 SEDAR 2 update,
which determined the black sea bass
stock was overfished and undergoing
overfishing.

SEDAR is a cooperative process
initiated in 2002 to improve the quality
and reliability of fishery stock
assessments in the South Atlantic, Gulf
of Mexico, and U.S. Caribbean. SEDAR
is managed by the Caribbean, Gulf of
Mexico, and South Atlantic Regional
Fishery Management Councils
(Councils) in coordination with NMFS
and the Atlantic and Gulf States Marine
Fisheries Commissions. SEDAR seeks
improvements in the scientific quality
of stock assessments and greater
relevance of information available to
address existing and emerging fishery
management issues. SEDAR emphasizes
constituent and stakeholder
participation in assessment
development, transparency in the
assessment process, and a rigorous and
independent scientific review of
completed stock assessments. SEDAR is
organized around three workshops. The
first is a data workshop where datasets
are documented, analyzed, and
reviewed and data for conducting
assessment analyses are compiled. The
second is an assessment workshop
where quantitative population analyses
are developed and refined and
population parameters are estimated.
The third is a review workshop where
a panel of independent experts reviews
the data and assessment, and
recommends the most appropriate
values of critical population and
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management quantities. All SEDAR
workshops are open to the public.
Public testimony is accepted in
accordance with each Council’s
standard operating procedures.

The findings and conclusions of each
SEDAR workshop are documented in a
series of reports, which are ultimately
reviewed and discussed by the
appropriate Council and its Scientific
and Statistical Committee.

Recreational fishing data are collected
by the Marine Recreational Fishing
Statistics Survey (MRFSS), which
conducts telephone surveys of coastal
households and for-hire businesses, as
well as in-person access-point angler
intercept surveys. These surveys are
used to collect information on
recreational fishery participation,
fishing effort and catch, in addition to
the demographic, social, and economic
characteristics of the participants.
NMFS recognizes that within MRFSS
data there may be uncertainty for
infrequently encountered species and is
working with recreational and for-hire
fishermen to address this issue through
the Marine Recreational Information
Program (MRIP).

A new SEDAR stock assessment
(SEDAR 25) is currently underway for
black sea bass. This assessment is
scheduled to be completed in October
2011. If results of SEDAR 25 indicate an
increased level of commercial and
recreational harvest could be allowed
without negatively impacting rebuilding
efforts, the Council may consider
addressing black sea bass harvest limits
in a future amendment.

National Standard 2 of the Magnuson-
Stevens Act states: “Conservation and
management measures shall be based
upon the best scientific information
available.” NMFS has not modified the
intended interpretation of the National
Standard 2 language. Black sea bass was
assessed through the SEDAR process
and the findings of the most recent
SEDAR for black sea bass can be found
in the SEDAR 2 2006 update.
Additionally, vermilion snapper was
assessed in SEDAR 17 (2008); gag was
assessed in SEDAR 10 (2006); and
greater amberjack was assessed in
SEDAR 15 (2008). All SEDAR stock
assessments can be found at the Internet
site: http://www.sefsc.noaa.gov/sedar/.
Though these stock assessments form
the basis for many fishery management
decisions, the actions in Regulatory
Amendment 9 were largely supported
by recent landings data derived from
vessel logbooks, headboat logbooks, and
MRFSS/MRIP data in order to determine
which trip limits or bag limits would be
most effective in extending fishing
opportunities for the subject species.

Landings data are provided by the
NMFS Southeast Fisheries Science
Center, which also certified the data
used in Regulatory Amendment 9 as the
best scientific information available in a
memorandum dated May 2, 2011.

The Federal Government has
jurisdiction over fisheries prosecuted in
Federal waters, i.e., the area 3 miles (4.8
km) to 200 miles (322 km) offshore in
the South Atlantic. The snapper-grouper
fishery, including black sea bass, gag,
vermilion snapper, and greater
amberjack, is included in the list of
Federally-managed fisheries. Therefore,
when modifications to Federal fisheries
regulations are needed, NMFS, the
government agency responsible for
managing Federal fisheries, is the
appropriate entity to carry out those
changes.

Comment 2: One commenter opposed
splitting the black sea bass commercial
quota into two 6-month seasons because
the December—May portion of the
fishing year is likely to increase the risk
of entanglement to endangered North
Atlantic right whales that reside in the
waters off the South Atlantic coast
during the winter months. They
additionally noted that a 2008 survey of
black sea bass fishermen indicated black
sea bass pots are deployed in closer
proximity to each other during the
winter months than during the summer
months, which could increase the threat
of entanglement in fishing gear to right
whales. The commenter also lists ship
strikes and entanglement in vertical
lines as the top two factors responsible
for preventing rebuilding of the North
Atlantic right whale population.
Furthermore, the ALWTRT convened a
meeting in April 2011, where the issue
of reducing risk to right whales from
vertical lines in the South Atlantic was
a significant focus of the meeting. The
ALWTRT has determined that NMFS
should reduce the risk of right whale
entanglement associated with vertical
line gear (which includes black sea bass
pot buoy gear).

Response: NMFS has chosen not to
approve the action to split the black sea
bass commercial quota into two 6-
month seasons. New information on the
possible impacts of black sea bass pot
fishing during the December through
May split season was received by
NMTFS, after the Council had submitted
Regulatory Amendment 9 for Secretarial
approval, and NMFS has determined it
is not appropriate to approve the split
season commercial quota action at this
time as previously explained. However,
disapproval of the split season
commercial quota in Regulatory
Amendment 9 does not preclude the
Council from considering the action in

a future amendment, after a thorough
analysis of all relevant data has been
completed.

Splitting the commercial black sea
bass quota to specifically allow for
fishing in December through May would
result in the presence of numerous
vertical black sea bass pot buoy lines
within the North Atlantic right whale
winter migration route along the
Southeast coast. The April 2011
ALWTRT meeting validated there is a
risk to North Atlantic right whales from
vertical black sea bass buoy gear in the
South Atlantic EEZ.

Recent scientific information suggests
North Atlantic right whales are
potentially more vulnerable to
entanglements in South Atlantic
fisheries gear than previously thought.
New data suggest the coastal waters of
South Carolina, North Carolina, and
possibly Virginia may be used as
birthing and calving areas for right
whales, and that some right whales
make multiple intra-season trips
between the U.S. Northeast and
Southeast regions. Saving the largest
portion of the black sea bass commercial
quota for the December through May
time period would reintroduce vertical
black sea bass pot buoy lines during the
time of the year when the right whales
are transiting and residing off the South
Atlantic coast, and would undermine
the ongoing efforts of the ALWTRT to
reduce the entanglement risk for large
whales.

Comment 3: One commenter opposed
splitting the commercial quota for black
sea bass into two seasons without first
implementing a catch share program or
trip limits to prevent derby conditions
in each of the two split seasons. Another
commenter opposed splitting the black
sea bass commercial quota because it
would allow commercial fishing to
occur while the black sea bass
recreational sector is potentially closed.

Response: The Council considered
commercial trip limits as part of the
range of alternatives for addressing the
derby nature of the black sea bass
component of the snapper-grouper
fishery. The trip limits analyzed in
Regulatory Amendment 9 ranged from
340 b (154.2 kg) gutted weight to 2,500
b (1,134 kg) gutted weight. However,
Amendment 18A to the FMP, currently
under development by the Council and
NMFS, includes a proposed action that
would require fishermen to return pots
to shore at the conclusion of a
commercial fishing trip. If this action is
implemented through subsequent
rulemaking, there is a possibility that
the trip limit could unintentionally be
exceeded. As black sea bass pot
fishermen go through the process of
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retrieving the pots, they may find the
trip limit has been met when only a
portion of the pots they deployed have
been retrieved. Therefore, the catch
contained in each pot retrieved after the
trip limit is met must be discarded,
causing unnecessary biological and
economic harm. For this reason, the
Council did not select the alternative to
implement a commercial trip limit for
black sea bass in Regulatory
Amendment 9.

Actions are under development by the
Council and NMFS that could reduce
the derby nature of the black sea bass
commercial sector. In addition to the
requirement of returning pots to shore at
the conclusion of a commercial fishing
trip, Amendment 18A to the FMP
includes a proposed action to limit the
number of black sea bass pots that can
be fished. Additionally, a catch share
program for several snapper-grouper
species, including black sea bass, was
under development in Amendment 21
to the FMP. However, at its March 2011
meeting, the Council reviewed public
comments and testimony from scoping
meetings held in January and February
of 2011, and determined there was not
enough public support to continue
development of a catch share program
for species in the snapper-grouper
fishery. It is important to note, the
Council’s decision not to move forward
with snapper-grouper catch shares at
this time does not preclude the
development of a catch share program
in the future.

If the recreational sector were to meet
the recreational annual catch limit
(ACL) before the commercial sector
reached the commercial quota during
either of the two split seasons, there is
a possibility that commercial fishing
may occur while the recreational sector
is closed. However, the previously
established commercial and recreational
ACLs would not change for either sector
and, therefore, total allowable harvest
would remain the same regardless of
how the commercial season is
configured or how quickly the
recreational sector may harvest its ACL
in a given fishing year.

Comment 4: Several commenters
supported implementing split season
commercial quotas for black sea bass
and one commenter states the split
season commercial quota for black sea
bass would help rebuild the stock.

Response: NMFS agrees that split
season quotas for the black sea bass
component of the snapper-grouper
fishery may benefit the fishing
community by creating two distinct
opportunities to fish for black sea bass
rather than one season that has recently
been relatively short. However, while

split seasons may provide an
opportunity for commercial harvest
during some additional months of the
year, the commercial quota has not
increased. Therefore, if fishing effort
remains consistent, the split season
commercial quotas would be expected
to be met early in each split season,
which would result in periods of time
where there would be no fishing for
black sea bass with pots. These periods
of no fishing effort would benefit the
stock as would any early closure during
the December—May season, which is
when black sea bass are in spawning
condition. However, for the reasons
previously stated, NMFS is not
approving the action to split the
commercial black sea bass quota into
two 6-month seasons.

Comment 5: Three commenters
supported a black sea bass recreational
bag limit reduction from 15-fish per
person per day to 10-fish per person per
day bag limit rather than 5-fish per
person per day. One commenter
supported reducing the black sea bass
bag limit by the amount needed to avoid
any recreational closure during the
fishing year.

Response: Reducing the recreational
bag limit to 10-fish per person per day
would achieve a harvest reduction of
between 2—4 percent, which is not
enough to keep the recreational sector
open significantly longer than the 2010—
2011 recreational black sea bass season
which closed in February 2011. A bag
limit of 5-fish per person per day is
expected to provide a reduction in
recreational harvest of about 15.5
percent based on 2010 data, as well as
extending the recreational fishing
season through March. The Council had
the option of choosing an even lower
bag limit, in order to keep the
recreational sector open longer than that
expected under the 5-fish daily bag limit
alternative. In order to keep the
recreational sector open all year, the bag
limit would need to be reduced from 15-
fish per person per day to below 3-fish
per person per day. However, the
Council concluded a bag limit lower
than five fish could remove the
incentive to fish altogether for many
potential passengers of for-hire vessels.
Additionally, based on data indicating
that a large percentage of recreational
trips result in approximately five black
sea bass being landed per person per
day, and that the estimated closure date
(based on a 5-fish bag limit) for the
2011-2012 season is the middle of
March 2012, the Council chose to
implement the 5-fish per person daily
recreational bag limit. The Council
considers the bag limit an interim
measure to extend fishing opportunities

farther into the fishing season until the
SEDAR 25 stock assessment is
completed. The Council may then chose
to modify management measures for
black sea bass based on the outcome of
the new stock assessment.

Comment 6: Several commenters
opposed the 5-fish per person daily bag
limit for black sea bass, stating that it
would be prohibitively expensive to run
for-hire trips for such a small number of
fish. One recreational fisher indicated
he would not pay the same fishing trip
cost when restricted to a 5-fish daily bag
limit, implying that for-hire fishing
operations may suffer negative
economic consequences in the form of
fewer paying passengers as a result of
the lowered bag limit. One of the
commenters opposed to the bag limit
reduction stated that Regulatory
Amendment 9 incorrectly states the
length of time the smaller bag limit
would extend the season, noting the trip
limit is being reduced by two-thirds and
therefore, the season should triple in
length.

Response: The economic analysis
conducted for Regulatory Amendment 9
evaluated the economic effects of the
various bag limit alternatives relative to
the no action alternative. The no action
alternative consists of a 15-fish daily bag
limit and an ACL based closure, which
is longer than the closure would be
under any of the lower bag limit
alternatives. Although the for-hire sector
would experience reduced profits due to
the lower bag limit, it would gain profits
through a closure of reduced duration
with respect to the no action alternative.
Profit gains due to a shorter closure
relative to the profit losses due to the
bag limit reduction under the 5-fish
daily bag limit alternative were
estimated to outweigh the profit losses
due to the longer closed season
experienced under the no action
alternative. Based on actual catch of
black sea bass by recreational fishermen,
a reduction in the bag limit is expected
to extend the recreational season
through March in a June-May fishing
year based on 2010 data. The Council
decided that a bag limit of less than 5-
fish per person might be too low to be
worth taking a fishing trip and a bag
limit greater than 5-fish per person
would not extend the fishing season by
a meaningful amount. Overall, profits of
for-hire vessels under the 5-fish bag
limit alternative with a shorter duration
closure would be higher than those
under the 15-fish daily bag limit with a
longer duration closure.

The reduction in the black sea bass
bag limit was considered by the Council
to allow the recreational sector to
operate over a longer season. This
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measure would be expected to directly
affect certain anglers who may
eventually cancel fishing trips due to
relatively higher fishing costs. However,
a majority of anglers would remain
relatively unaffected by the measure,
because they did not catch more than
five black seas bass on a fishing trip.

The reduction in harvest associated
with a bag limit reduction is based on
the actual catch of fishermen. According
to the biological affects analysis, a
reduction in the black sea bass bag limit
from 15-fish per person to 5-fish per
person would reduce recreational
landings of black sea bass by 15.5
percent. The current recreational
harvest would only be reduced by two-
thirds under the bag limit reduction of
5-fish per person, if all fishermen caught
the current bag limit of 15-fish per
person per day.

Comment 7: Two commenters stated
the intent of the bag limit reduction
from 15-fish per person per day to 5-fish
per person per day is to protect
commercial fishermen at the expense of
recreational fishermen. One of the same
commenters recommends increasing the
commercial minimum size limit from 10
inches (25.4 cm) to 12 inches (30.5 cm)
total length, which is consistent with
the recreational size limit.

Response: The intent of reducing the
black sea bass bag limit is to extend
recreational fishing opportunities
farther into the fishing season than what
is possible under the current 15-fish per
person daily bag limit. Reducing the
black sea bass bag limit is expected to
extend recreational fishing for the
species by approximately one and one-
half months longer in the 2011-2012
season, compared to the closure in early
February that occurred during the 2010-
2011 fishing season. Because
Amendment 17B to the FMP established
separate ACLs for the commercial and
recreational sectors, management
measures that are implemented for one
sector do not affect overall allowable
harvest of the other sector. Therefore,
adjustments to the black sea bass bag
limit would independently affect the
recreational sector and the commercial
sector would not benefit from a reduced
recreational bag limit.

Amendment 13C to the FMP
increased the recreational minimum
size limit for black sea bass from 10
inches (25.4 cm) to 12 inches (30.5 cm)
total length and maintained the 10 inch
(25.4 cm) size limit implemented in
1999 through Amendment 9 to the FMP
for the commercial sector. The average
size of black sea bass is largest for fish
caught by commercial fishermen and
smallest for black sea bass caught by the
headboat component of the fishery. The

black sea bass 2005 SEDAR Assessment
Update #1, indicated that the 10 inch
(25.4 cm) total length minimum size
limit implemented in 1999 ensures that
biomass persists even in a heavily
fished environment because it is large
enough to protect several year classes of
spawning fish resulting in a spawning
potential ratio equal to 25.8 percent.
The Council did not consider adjusting
the minimum size limit for
commercially harvested black sea bass
through Regulatory Amendment 9.

Comment 8: One commenter stated
that lowering the black sea bass bag
limit and implementing trip limits for
other species would compel anglers to
undertake more trips to catch the same
amount of fish, thereby increasing their
overall costs and exposing them to
fishing hazards due to bad weather.

Response: The expectation is that the
number of trips overall may increase,
but that the trip limits for gag and
vermilion snapper and a lower bag limit
for black sea bass would effectively
constrain the harvest of these three
species so that reaching their respective
ACLs would occur later in the fishing
year than in 2011. For snapper-grouper
commercial fishermen attempting to
maintain overall harvest levels and
associated profits, the number of trips
may need to increase to compensate for
lower catch-per-trip, which would
increase overall costs.

In the case of black sea bass, for the
majority of anglers who caught no more
than 5-fish per trip, their relative cost of
fishing would essentially remain the
same. For for-hire vessels, the economic
analysis compared the net operating
(profit) losses under a higher bag limit
with a longer closure against the 5-fish
bag limit with a shorter closure. A major
conclusion arrived at by this analysis is
that profit losses would be lower under
the 5-fish bag limit with shorter closure
than under the 15-fish bag limit with
longer closure. For the commercial
sector, operating costs would be
expected to increase if more trips are
taken to compensate for lower per-trip
harvest. The extent to which these costs
may be affected is unknown and would
fluctuate with fuel costs.

By extending the recreational season
for black sea bass and the commercial
fishing seasons for gag and vermilion
snapper, anglers would be afforded a
wider fishing window for undertaking
trips so that they could schedule fishing
trips to avoid hazardous inclement
weather.

Comment 9: One commenter stated
several of his for-hire passengers, who
are part of a minority population, feel
they are being discriminated against as
a result of the reduced black sea bass

bag limit in this final rule as well as the
2010-2011 early recreational seasonal
closure for black sea bass.

Response: Executive Order 12898
requires Federal agencies to identify and
address, as appropriate,
disproportionately high and adverse
human health or environmental effects
of its programs, policies, and activities
on minority populations and low-
income populations. Appendix D of
Regulatory Amendment 9 outlines the
environmental justice considerations for
the actions contained within the
amendment, and a thorough social
affects analysis was conducted for each
action in the amendment. The
regulation applies to all recreational
sector participants in the South Atlantic
region regardless of their socioeconomic
or minority status. Available data does
not indicate that minority or low-
income populations comprise a
disproportionate portion of the for-hire
sector, or that minority or low-income
populations are disproportionately
dependent on black sea bass for
subsistence consumption or other
purposes. The commenter did not
provide sufficient new information that
alters NMFS’ determination that no
disproportionate impacts or
environmental justice issues are
anticipated as a result of the reduced
bag limit.

Comment 10: One commenter
supported changing the start date of the
fishing year from June 1 to May 1 of
each year in order to provide southern
North Carolina for-hire vessels with
greater opportunities to harvest a share
of the recreational ACL.

Response: The June 1 start date for the
black sea bass fishing year was
implemented through Amendment 13C
to the FMP with the intent that, ifa
closure should occur, it would most
likely coincide with the black sea bass
spawning season and thus, aid
rebuilding efforts. The Council
considered two start date alternatives,
other than the no action alternative of
maintaining the current start date for the
fishing year. One alternative was a
November 1 start date and the other was
a January 1 start date. A May 1 start date
was not considered as an alternative,
and it would not be expected to
significantly alter prosecution of the
fishery when compared to the current
June 1 start date for the fishing year. A
January start date would provide more
benefit to fishermen in Georgia and
Florida, whereas a June start date would
provide more benefit to fishermen in
North Carolina and South Carolina.
Without a system of regional or state-by-
state quotas, different states are going to
benefit from different fishing year start
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dates disproportionately. Further,
NMFS and the Council are committed to
exploring the option of a regional
management program for black sea bass
and potentially other snapper-grouper
species.

Comment 11: Three commenters
supported the option of closing the
black sea bass commercial pot sector
once 90 percent of the quota has been
caught.

Response: Regulatory Amendment 9
contained one alternative that would
close the pot portion of the commercial
black sea bass component of the
snapper-grouper fishery once 90 percent
of the commercial quota is met. The
Council chose not to implement this
action because of time lags in the data
reporting process. Also, the rate at
which the black sea bass commercial
quota is harvested would make it
difficult to determine when the small
amount of the remaining commercial
quota (10 percent) would be met.

Comment 12: One commenter
suggested NMFS prohibit the use of
black sea bass pots because they create
navigation hazards, they are left to soak
too long, and too many are allowed per
vessel.

Response: Prohibiting the use of black
sea bass pots was not considered by the
Council in Regulatory Amendment 9 as
an alternative to address derby
conditions in the commercial sector.
Most black sea bass pot activity is
concentrated off the coasts of North
Carolina and South Carolina and, to a
lesser extent, northern Florida.
Amendment 17B to the FMP established
separate ACLs for the commercial and
recreational sectors for black sea bass.
Amendment 18A to the FMP, currently
under development, contains several
actions that could affect the overall
prosecution of the black sea bass
component of the snapper-grouper
fishery. Amendment 18A to the FMP
could limit participation in the
commercial sector through an
endorsement program and limit the
number of pots allowed onboard black
sea bass vessels. Amendment 18A to the
FMP may also require black sea bass
trap fishermen to bring in their pots at
the end of each trip.

Comment 13: Three commenters
suggested a 1,500-1b (680-kg)
commercial trip limit for black sea bass
should be implemented.

Response: The Council chose not to
specify a trip limit for the commercial
black sea bass component of the
snapper-grouper fishery because actions
in Amendment 18A to the FMP,
currently under development, such as
requiring fishermen to return pots to
shore at the conclusion of a trip, may

result in fishermen exceeding the trip
limit when retrieving pots. Once a
fisherman recognizes the trip limit has
been met, all black sea bass caught in
the pots ready to be retrieved would
have to be discarded, resulting in
unnecessary biological harm to the stock
and economic harm to the fisherman.

Comment 14: One commenter
suggested creating a seasonal
commercial closure for black sea bass at
the same time as the current shallow-
water grouper closure in order to
simplify the closure regulations.

Response: The Council considered
four different spawning season closure
alternatives for black sea bass, with the
intent to extend fishing opportunities
during the fishing season. However,
public opposition to a spawning season
closure was significant when considered
with respect to the other measures
proposed in Regulatory Amendment 9.
While many fishermen are in favor of
reducing harvest during the spawning
season, they felt it would be best
accomplished through a modification to
the fishing year start date. Additionally,
since SEDAR 25 is ongoing, the Council
chose not to implement a spawning
season closure at this time but may
consider additional future black sea bass
management measures if the stock
assessment indicates such changes are
warranted.

Comment 15: Three commenters
suggested reducing the commercial trip
limit for vermilion snapper when 75
percent of the split season quota is met.

Response: Three alternatives were
considered for a vermilion snapper
stepped-down trip limit triggered when
75 percent of the quota is harvested. The
Council determined that reducing the
vermilion snapper commercial trip limit
once 75 percent of the quota is reached
is not likely to extend the fishing season
by a meaningful length of time. In
addition, it would be difficult to
monitor the small remaining portion of
the commercial quota and project when
the commercial quota closure should be
implemented. Furthermore, trip limit
step-downs during the fishing season
can disproportionately affect larger
vessels because the stepped-down trip
limit of 75 percent of the quota would
likely be too small to make profitable
trips possible. For these reasons in-
season trip limit step-downs were not
selected by the Council for the
vermilion snapper commercial
component of the snapper-grouper
fishery.

Comment 16: Three commenters
suggested implementing a 100-1b (45-kg)
commercial trip limit for gag and greater
amberjack during the January—April 4-
month spawning season closure for

shallow-water groupers and the 1-month
(April) spawning season closure for
greater amberjack to allow for retention
of incidentally captured gag and greater
amberjack.

Response: Allowing a 100-1b (45-kg)
commercial trip limit for gag and greater
amberjack during the spawning season
closures was not an action considered
by the Council during the development
of Regulatory Amendment 9. The
actions in Regulatory Amendment 9
focused on extending the fishing
seasons for black sea bass, gag, and
vermilion snapper, and maximizing
fishing opportunities for greater
amberjack. Gag and greater amberjack
are part of a multispecies fishery.
Therefore, allowing any harvest of gag
and greater amberjack during the
spawning season closures could
increase the risk of incidentally
capturing other species such as red
grouper and scamp, the harvest of
which are also prohibited during the 4-
month seasonal closure for shallow-
water groupers.

Comment 17: Three commenters
supported the implementation of a
1,500-1b (680-kg) commercial trip limit
for gag and greater amberjack.

Response: A 1,500-1b (680-kg) trip
limit for gag was not considered by the
Council as an alternative within
Regulatory Amendment 9 because it
would not sufficiently reduce the rate of
harvest to extend opportunities to fish
during the fishing season by a
meaningful length of time. A trip limit
of 1,500 1b (680 kg) was analyzed in
Regulatory Amendment 9 for greater
amberjack. Industry representatives
indicated that the trip limit should be
increased by only a modest amount in
order to avoid market disruption and
price fluctuations. The Council
determined that increasing the trip limit
from 1,000 1b (453 kg) to 1,200 1b (544
kg) would be enough of an increase to
optimize per-trip harvest, yet small
enough to avoid any market disruption
that may be caused by increasing the
trip limit more than 200 1b (91 kg).

Comment 18: Three commenters
opposed increasing the commercial trip
limit for greater amberjack to 1,200 1b
(544 kg) because it will increase fishing
pressure on the species and create an
unfair advantage to commercial
fishermen.

Response: Greater amberjack is not
overfished or undergoing overfishing,
and the commercial quota of 1,169,931
Ib (530,672 kg) has never been met since
the commercial quota was implemented
in 1999. The 1,169,931 1b (530,672 kg)
commercial quota represents 63 percent
of 1995 landings, and therefore,
includes a significant reduction in
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allowable harvest for the commercial
sector from previous years. Increasing
the trip limit for the commercial sector
will not provide an unfair advantage to
commercial fishermen since it does not
increase the total amount they are
allowed to harvest within a given
fishing year, only their per-trip yield.
Many commercially permitted snapper-
grouper fishery participants have been
negatively impacted by restrictive
management measures recently
implemented for red snapper and
shallow-water grouper. Increasing the
trip limit for greater amberjack by 200
b (91 kg) will allow a portion of those
affected fishermen to compensate for
those impacts by increasing their per
trip yield of greater amberjack.

Comment 19: Three commenters
suggested reducing the recreational bag
limits for all species addressed in
Regulatory Amendment 9 when 75
percent of the recreational ACL is met
or projected to be met.

Response: The current recreational
landings data collection program is not
capable of providing landings data in
real-time for the purposes of tracking
the recreational landings of species
included in Regulatory Amendment 9.
There is a time lag between the time
fishermen report landings through the
MRFSS/MRIP system and when fishery
managers are notified of the estimated
landings. This issue may be
compounded in fisheries where the
recreational ACL is caught very quickly,
as is the case with black sea bass.
Additionally, recreational landings data
are associated with a degree of
uncertainty that must be factored into
final landings estimates. Therefore, it is
not practical to implement in-season
accountability measures (AMs) such as
stepping-down the bag limits for the
recreational sector of the snapper-
grouper fishery at this time.

Comment 20: Three commenters
suggested removing all size limits to
manage the snapper-grouper species
included in Regulatory Amendment 9.

Response: Removing the minimum
size limits was not considered for any
of the species addressed in Regulatory
Amendment 9. Minimum size limits are
generally used to maximize the yield of
each fish recruited to the fishery and to
protect a portion of a stock from fishing
mortality. The idea behind maximizing
yield through size limits is to identify
the size that best balances the benefits
of harvesting fish at larger, more
commercially valuable sizes against
losses due to natural mortality.
Protecting immature and newly mature
fish from fishing mortality provides
them increased opportunities to
reproduce and replace themselves

before they are captured. The removal of
minimum size limits is likely to
increase the rate at which the quotas
and ACLs are met, and is not likely to
ease derby conditions for species
addressed in Regulatory Amendment 9.

Comment 21: Two commenters,
including the state of North Carolina,
suggested dividing the commercial
quotas and recreational ACLs on a state-
by-state basis so that species can be
managed for the greatest benefit to the
citizens of each state.

Response: NMFS agrees that
establishing state-by-state quotas for
snapper-grouper species could be
beneficial to fishery participants,
including those in North Carolina. Due
to winter weather conditions, many
snapper-grouper species may not be
available off North Carolina until well
after the fishing season has begun and
a large portion of the commercial quota
or recreational ACL has been harvested.
However, effectively managing and
enforcing state-by-state quotas remains a
key obstacle to implementing such a
program. NMFS has identified the issue
of the enforcement of interstate cross-
boundary quotas as a concern in the
South Atlantic region and the Council
did not consider them as a reasonable
alternative within Regulatory
Amendment 9.

Comment 22: Three commenters
suggested that for all species addressed
in Regulatory Amendment 9, the AMs
regarding any ACL overages should be
deducted from the next season’s ACL,
and any unharvested portion of the ACL
should be carried over to the next
fishing season.

Response: AMs for black sea bass, gag,
and vermilion snapper were addressed
in Amendment 17B to the FMP. AMs for
greater amberjack are being addressed in
the Comprehensive ACL Amendment.
The action to establish a split season
quota for black sea bass in Regulatory
Amendment 9 includes a provision to
carry over any unused portion of the
first split season quota to the second
split season quota. However, any
unharvested portion of the second split
season quota would not be credited to
the following fishing year. NMFS has
determined it is inappropriate to
approve the action to establish split
season quotas for the commercial sector
of the black sea bass component of the
snapper-grouper fishery at this time, as
previously explained.

The Council did implement a payback
provision for the recreational sectors for
black sea bass, gag, and vermilion
snapper in Amendment 17B to the FMP
for situations where the stock is
overfished. If the recreational ACL for
black sea bass, gag, or vermilion snapper

is exceeded and the stock is overfished,
the Regional Administrator will publish
a notice to reduce the recreational ACL
in the following year by the amount of
the overage. A payback for any ACL
overages for greater amberjack may be
considered in the Comprehensive ACL
Amendment, which is currently under
development. The commercial sector for
these three species does not currently
have a payback provision in place for
any ACL overages that may occur during
the fishing year.

Comment 23: One commenter stated
the development of derby conditions in
the snapper-grouper fishery has led to
safety at sea issues, which should be
addressed through a system of trip
limits.

Response: NMFS recognizes the safety
issues associated with derby-style
fishing (the race to fish), where during
a short duration of increased effort,
fishermen may engage in fishing
activities during foul weather situations
in order to ensure they are able to
harvest their optimum share of the
harvest prior to reaching the commercial
quota. Regulatory Amendment 9 seeks
to alleviate safety at sea issues to some
degree through the implementation of
trip limits for gag, and vermilion
snapper, and modifying the trip limit for
greater amberjack. Trip limits for the
black sea bass commercial sector were
considered, but the Council did not
choose to implement a trip limit for the
species as explained in previous
responses. In short, there is a possibility
that commercial black sea bass
fishermen using black sea bass pots
could exceed the trip limit when
retrieving pots, particularly if they were
required to bring all pots to shore as
currently being considered in
Amendment 18A to the FMP, which
could cause negative biological and
economic effects.

Comment 24: One commenter
suggested limiting the days per week the
species in Regulatory Amendment 9
could be harvested as an alternative to
the management measures included in
Regulatory Amendment 9.

Response: The Council did not
consider specifying fishing days per
week in the commercial or recreational
sectors for the species addressed in
Regulatory Amendment 9. Limiting
commercial fishermen to only certain
days of the week for harvesting black
sea bass, gag, and vermilion snapper
may create enforcement challenges,
safety at sea issues, and interfere with
a fisherman’s ability to maintain steady
income and market conditions since
trips would be highly dependent on
weather conditions on allowable fishing
days. Black sea bass, gag, and vermilion
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snapper are part of a multispecies
fishery and they are often incidentally
caught while fishermen target other co-
occurring snapper-grouper species.
Limiting the number of days per week
a certain species may be recreationally
harvested may result in higher rates of
regulatory discards and bycatch
mortality than if some level of
recreational harvest is permitted each
day.

Comment 25: Two commenters
support the use of trip limits to address
derby fishing conditions that have
emerged for gag and vermilion snapper.

Response: NMFS agrees that
implementation of trip limits for
species, such as vermilion snapper,
associated with derby-style fisheries
will help to minimize the race to fish,
slow the rate of harvest, and limit the
progressive shortening of fishing
seasons.

Comment 26: One commenter
suggested conducting a true study of the
effects of fishing bans on the Georgia
area considering that boating and
fishing are significant to the economy of
Georgia.

Response: An economic analysis
conducted for fishing regulations in the
South Atlantic would generally combine
the economic effects on Georgia with
those of northeast Florida due to
confidentiality issues. Fishing effort,
particularly on headboat trips, is
relatively low in Georgia so that
combining Georgia effort with that of
northeast Florida would avoid
divulgence of confidential information
specific to a particular area. However,
NMEFS and the Council would be
supportive of economic studies on
fishery management issues in Georgia.

Other Non-Substantive Changes
Implemented by NMFS

This final rule revises an outdated
mailing address for the NMFS Southeast
Regional Administrator (RA).

This final rule revises commercial trip
limit codified text for greater amberjack
to be consistent with respect to the
commercial quota. Reference language
for closure provisions within the
commercial trip limit section has been
changed to refer to the quota instead of
the fishing year quota.

This final rule also contains two
corrections for coordinates contained in
the final rule to implement
Comprehensive Ecosystem-Based
Amendment 1 for the South Atlantic
region that published in the Federal
Register on June 22, 2010 (75 FR 35330).
These additional measures are unrelated
to the actions contained in Regulatory
Amendment 9.

Classification

The NMFS Assistant Administrator
has determined that the approved
actions in the regulatory amendment are
necessary for the conservation and
management of snapper-grouper species
in the South Atlantic and that they are
consistent with the Magnuson-Stevens
Act, and other applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

A final regulatory flexibility analysis
(FRFA) was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant economic issues raised
by public comments, NMFS’ responses
to those comments, and a summary of
the analyses completed to support the
action. The FRFA follows.

No public comments specific to the
IRFA were received and therefore no
public comments are addressed in this
FRFA. However, several comments with
socioeconomic implications were
received and are addressed in the
Comment and Responses section.

In response to public comments and
new information that became available
after the publication of the proposed
rule, NMFS has chosen not to approve
the proposed action to split the
commercial quota for black sea bass into
two 6-month seasons. The reason for
this disapproval is discussed in the
Supplementary Information and the
Comments and Responses sections of
the preamble, and is not repeated here.

With the exception of the disapproved
action, NMFS agrees with the Council’s
choice of preferred alternatives as that
which would be expected to best
achieve the Council’s objectives while
minimizing, to the extent practicable,
the adverse effects on fishers, support
industries, and associated communities.
The previous section of preamble to the
final rule provides a summary of the
actions contained within this final rule
and is not repeated here.

The Magnuson-Stevens Act provides
the statutory basis for this final rule. No
duplicative, overlapping, or conflicting
Federal rules have been identified. This
final rule would not establish any new
reporting, record-keeping, or other
compliance requirements.

This final rule is expected to directly
affect commercial harvesting and for-
hire fishing operations. The Small
Business Administration has established
size criteria for all major industry
sectors in the U.S. including fish
harvesters and for-hire operations. A
business involved in fish harvesting is
classified as a small business if it is
independently owned and operated, is

not dominant in its field of operation
(including its affiliates), and has
combined annual receipts not in excess
of $4.0 million (NAICS code 114111,
finfish fishing) for all its affiliated
operations worldwide. For for-hire
vessels, the other qualifiers apply and
the annual receipts threshold is $7.0
million (NAICS code 713990,
recreational industries).

From 2007-2009, an average of 895
vessels-per-year had valid permits to
operate in the commercial sector of the
snapper-grouper fishery. Of these 895
vessels, 751 held transferable permits
and 144 held non-transferable permits.
On average, 797 vessels landed snapper-
grouper species, generating dockside
revenues of approximately $14.514
million (2008 dollars). Each vessel,
therefore, generated an average of
approximately $18,000 annually in
gross revenues from snapper-grouper
commercial landings. Gross dockside
revenues by state are distributed as
follows: $4.054 million in North
Carolina, $2.563 million in South
Carolina, $1.738 million in Georgia/
Northeast Florida, $3.461 million in
central and southeast Florida, and
$2.695 million in the Florida Keys.
Vessels that operate in the snapper-
grouper commercial sector may also
operate in other fisheries; the revenues
from the other fisheries cannot be
determined with available data and thus
are not reflected in these totals.

Based on revenue information, all
commercial vessels affected by this final
rule can be considered small entities.

From 2007-2009, an average of 1,797
vessels had valid permits to operate in
the for-hire component of the snapper-
grouper fishery. Of the 1,797 vessels, 82
are estimated to have operated as
headboats. The for-hire fleet is
comprised of charterboats, which charge
a fee on a vessel basis, and headboats,
which charge a fee on an individual
angler (head) basis. The charterboat
annual average gross revenue is
estimated to range from approximately
$62,000-$84,000 for Florida vessels,
$73,000-$89,000 for North Carolina
vessels, $68,000—$83,000 for Georgia
vessels, and $32,000-$39,000 for South
Carolina vessels. For headboats, the
corresponding estimates are $170,000—
$362,000 for Florida vessels, and
$149,000-$317,000 for vessels in the
other states.

Based on these average revenue
figures, all for-hire operations that
would be affected by the final rule can
be considered small entities.

Some fleet activity, i.e., multiple
vessels owned by a single entity, may
exist in both the commercial and for-
hire snapper-grouper sectors but its



34900

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

extent is unknown, and therefore, all
vessels are treated as independent
entities in this analysis.

This final rule is expected to directly
affect all Federally permitted
commercial and for-hire vessels that
operate in the South Atlantic snapper-
grouper fishery. All directly affected
entities have been determined, for the
purpose of this analysis, to be small
entities. Therefore, it is determined that
this final rule would affect a substantial
number of small entities.

Because all entities that are expected
to be affected by the final rule are
considered small entities, the issue of
disproportional effects on small versus
large entities does not arise in the
present case.

Relative to the no action alternative,
the final rule to reduce the recreational
bag limit to five black sea bass per
person-per-day is expected to increase
short-term for-hire vessel profits (NOR)
annually from approximately $78,000 to
$164,000 assuming no trip cancellations
during the open season, or from
approximately $45,000 to $131,000
assuming some trip cancellations during
the open season. This expected increase
in short-term profits would come from
a shorter closure duration relative to the
no action alternative.

The management measure to establish
a 1,500-1b (680-kg) commercial trip limit
for vermilion snapper is expected to
reduce the gross revenues of commercial
vessels by approximately $306,000
annually. Profits would be reduced
accordingly. Among the trip limit
alternatives, however, the preferred
alternative is expected to result in the
lowest revenue losses. Commercial
fishing vessels in North Carolina and
Georgia/Northeast Florida would
experience the largest revenue losses
compared to those of other states/areas
in the South Atlantic.

The management measure to establish
a 1,000-1b (454-kg) commercial trip limit
for gag is expected to reduce the short-
term gross revenues of the commercial
fishing fleet by approximately $102,000
annually. Short-term fleet profits are
also expected to decrease. However,
relative to the no action alternative, the
preferred alternative of establishing a
1,000 b (454 kg) trip limit is expected
to lengthen the commercial season so
that revenues and profits could increase
over time. The largest short-term
revenue (and profit) reductions would
fall on vessels in South Carolina and
Georgia/Northeast Florida.

The management measure in this final
rule to increase the commercial trip
limit for greater amberjack to 1,200 lb
(544 kg) is expected to increase short-
term gross revenues of commercial

vessels. Short-term profits are also
expected to increase. Over time, the net
result on vessel revenues and profits
would depend on the resulting fishing
season length under the higher trip
limit.

Five alternatives, including the
preferred alternative implemented
through this final rule, were considered
for modifying the black sea bass bag
limit. The first alternative would have
reduced the bag limit to 7-fish per
person per day; the second, 5-fish per
person per day; the third, 3-fish per
person per day; the fourth, 2-fish per
person per day; and the fifth, 1-fish per
person per day. Relative to the 15-fish
bag limit and depending on the baseline
year used, the bag limit alternatives
would have varying effects on the
annual NOR of the for-hire fleet. The
first alternative would result in
increased NOR from approximately
$19,000 to $129,000 annually; the
second alternative would increase NOR
from negative $62,000 to positive
$48,000 annually; the third alternative
would result in a decreased NOR of
$97,000 annually; and, the fourth
alternative would result in a decreased
NOR of $226,000 annually. The effects
of these five alternatives are less than
the positive effects of the selected
preferred alternative. The Council’s
decision to recommend the
implementation of a 5-fish bag limit per
person per day was based on public
support and the fact that a large
percentage of recreational trips result in
approximately 5 black sea bass landed
per person. Moreover, the Council
intends to re-visit this bag limit when
the final results of SEDAR 25 are
available.

Seven alternatives, including the
preferred alternative implemented
through this final rule, were considered
for the commercial vermilion snapper
trip limit. The first alternative is the no
action alternative. This alternative
would not address concerns regarding
derby fishing practices in the
commercial sector of the vermilion
snapper segment of the snapper-grouper
fishery. The second alternative would
establish a 1,000-1b (454-kg) commercial
trip limit, with one sub-alternative that
would reduce the trip limit to 500 lb
(227 kg) when 75 percent of the
commercial quota is met. This
alternative would lengthen the
commercial fishing season relative to
the no action alternative, but it would
bring about a reduction in short-term
revenues of approximately $611,000
annually without the sub-alternative, or
$752,000 annually with the sub-
alternative. The reductions in the two
alternatives are larger than those that

would occur under the selected
preferred alternative. The third
alternative to the final rule would
establish a 1,500-1b (680-kg) trip limit,
and reduce the trip limit to 500 1b (227
kg) when 75 percent of the commercial
quota is met. This alternative would
bring about a reduction in short-term
revenues of approximately $505,000.
This revenue reduction is larger than
what would occur under the selected
preferred alternative. The fourth
alternative would establish a 750-1b
(340-kg) commercial trip limit, with one
sub-alternative that would reduce the
commercial trip limit to 400 lb (181 kg)
when 75 percent of the commercial
quota is met. Compared to the preferred
alternative, this alternative would result
in short-term revenue reductions of
approximately $880,000 annually
without the sub-alternative, or
$1,013,000 annually with the sub-
alternative. The fifth alternative would
establish a 500-1b (227-kg) commercial
trip limit. This alternative would result
in short-term revenue reductions of
approximately $1,302,000 annually,
which is much larger than those
resulting under the preferred
alternative. The sixth alternative would
establish a 400-1b (181-kg) commercial
trip limit. Compared to the selected
preferred alternative, this alternative
would result in larger revenue
reductions of approximately $1,528,000
annually. NMFS rejected these six
alternatives because they result in larger
reductions in revenue when compared
with the preferred alternative.

Five alternatives, including the
preferred alternative implemented
through this final rule, were considered
for the gag commercial trip limit. The
first alternative is the no action
alternative. This alternative would not
address the derby concern in the gag
commercial sector of the snapper-
grouper fishery. The second alternative
would establish a 1,000-1b (454-kg)
commercial trip limit that would be
reduced to a 100-1b (45-kg) trip limit
when 75 percent of the commercial
quota is projected to be met. This
alternative would result in short-term
revenue reductions of approximately
$392,000 annually when based on 2007
landings, or $204,000 annually when
based on 2009 landings. The third
alternative would establish a 750-1b
(340-kg) commercial trip limit, with one
sub-alternative that would reduce the
commercial trip limit to 100 Ib (45 kg)
when 75 percent of the commercial
quota is projected to be met. This
alternative would result in short-term
revenue reductions of approximately
$194,000 annually without the sub-



Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

34901

alternative, or from $467,000 annually
(based on 2007 landings) to $228,000
(based on 2009 landings) with the sub-
alternative. The fourth alternative
would establish a 1,000-1b (454-kg)
commercial trip limit, with the fishing
year starting annually on May 1, and
reduce the trip limit to 100 1b (45 kg)
when 90 percent of the gag commercial
quota is projected to be met. This
alternative would result in revenue
reductions greater than $102,000
annually but less than $392,000
annually. All of these alternatives are
expected to result in larger short-term
revenue reductions than the selected
preferred alternative, and therefore were
rejected.

Two alternatives, including the
preferred alternative implemented
through this final rule, were considered
for the greater amberjack commercial
trip limit. The first alternative is the no
action alternative, which specifies a
1,000-1b (454-kg) commercial trip limit.
Under this trip limit alternative, the
commercial quota for greater amberjack
has not been fully taken, and given
historical landings and effort, the quota
is expected to not be fully taken in the
near future. A trip limit increase was
considered to allow the fishing fleet to
harvest the entire commercial quota for
greater amberjack in order to mitigate
the adverse effects of increased
restrictions applied in other fisheries
prosecuted by the same fishermen. The
second alternative consists of three sub-
alternatives, one of which is the final
action. The first sub-alternative would
increase the greater amberjack
commercial trip limit to 2,000 1b (907
kg) while the second sub-alternative
would increase the greater amberjack
commercial trip limit to 1,500 1b (680
kg). Each of these two trip limit
alternatives would result in larger short-
term revenue increases than the final
action. However, they pose a higher risk
that the commercial quota for greater
amberjack would be met prior to the end
of the fishing season, resulting in
potentially larger revenue and profit
reductions to the fishing fleet. In
addition, these higher trip limits could
result in sudden large increases in
landings that could only lead to lower
ex-vessel prices and lower overall
revenues. Therefore, NMFS rejected
these two alternatives.

The proposed action to split the
commercial quota for black sea bass into
two seasons has been disapproved by
NMEFS in response to public comments
and new information that became
available after publication of the
proposed rule. In their deliberations
regarding harvest management of black
sea bass, the Council considered

thirteen alternatives, two of which were
proposed to be implemented through
the proposed rule. One of those two is
the preferred alternative on bag limit
reduction implemented through this
final rule and discussed above. The
second is the disapproved proposed
action on splitting the commercial quota
for black sea bass into two seasons. A
qualitative discussion of the effects of
splitting the black sea bass commercial
quota between the June-November and
December—May sub-seasons indicates
that profits to the commercial fishing
fleet would not deteriorate, as would
occur under the no action alternative of
maintaining a single quota for the entire
fishing year.

The first alternative to the proposed
split season is the no action alternative.
This alternative would not address the
derby concern in the commercial sector
of the black sea bass segment of the
snapper-grouper fishery.

The second alternative to the
proposed split season would establish a
commercial trip limit, with 8 sub-
alternatives. The first sub-alternative
would be a 500-1b (227-kg) trip limit; the
second, a 750-1b (340-kg) trip limit; the
third, a 1,000-1b (454-kg) trip limit; the
fourth, a 1,250-1b (567-kg) trip limit; the
fifth, a 1,000-1b (454-kg) trip limit but
reduced to 500 1b (227 kg) when 75
percent of the quota is met; the sixth, a
2,000-1b (907-kg) trip limit; the seventh,
a 2,500-1b (1,134-kg) trip limit; and, the
eighth, a 340-1b (154-kg) trip limit.
Based on the input received from the
public during public hearings, from the
Council’s Advisory Panel, and from the
Council’s Scientific and Statistical
Committee, and the fact that the stock
is undergoing an assessment through
SEDAR 25, the results of which will be
available by the end of 2011, the
Council chose not to implement trip
limits for the black sea bass commercial
sector. The Council concluded the split
season approach would best meet the
purpose and need to prevent the
progressive shortening of the fishing
season while ensuring equity in harvest
opportunities, promoting safety at sea,
and minimizing adverse socioeconomic
impacts.

The third alternative to the proposed
split season would retain the fishing
year (June 1 through May 31) and
specify separate commercial quotas for
the June—December and the January—
May sub-seasons based on 2006—2009
landings. This is similar to the proposed
split season, except that the first sub-
season ends in December, with January
being the starting month of the second
sub-season. The effects of this
alternative on small entities are
comparatively the same as those of the

proposed split season, except that the
proposed split season would allow the
second sub-season to start, with
available quota, at the time when the
traditional winter pot component of the
commercial sector takes place in
December.

The fourth alternative would change
the black sea bass fishing year to
November—October and specify separate
commercial quotas for November—April
and May—October. The Council
recognized the distributional effects of
changing the fishing year, and decided
to address this issue, together with a
regional approach to management of
black sea bass, after the SEDAR 25
assessment is completed.

The fifth alternative to the proposed
split season would change the black sea
bass fishing year to January—December
and specify separate commercial quotas
for January—June and July—December.
This alternative raises the same issue as
the fourth alternative to the proposed
split season for which the Council
decided to consider the fishing year
issue, together with regional approach
to management, in the future.

The sixth alternative would add to
alternatives two through five of the
proposed split season, a measure that
would allow a carry-over of unused
portion of the quota from the second
part of the fishing year to the next
fishing year. This alternative has the
potential to result in exceeding the
commercial quota for the next year that
would trigger application of AMs,
resulting in revenue and profit losses to
the commercial fishing fleet. In
addition, this alternative could result in
exceeding other fishery benchmarks and
the stock could be considered to
experience overfishing. More restrictive
regulations could result that would only
decrease revenues and profits to the
fishing fleet.

The seventh alternative would add to
alternatives two through five a measure
that would close the black sea bass
commercial pot gear component, but not
other allowable gear types, when all but
100,000 1b (45,359 kg) of the commercial
quota for the sub-season is harvested
and would allow all allowable gear
types to operate in the next sub-season.
The Council decided not to impose
specific gear restrictions at this time,
partly due to the difficulty of
monitoring catches by gear type on a
timely basis.

The eighth alternative is similar to the
seventh alternative to the proposed split
season, except that 50,000 1b (22,680 kg)
would be the amount of quota
remaining to trigger the closure of the
black sea bass commercial pot
component. The Council decided not to
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impose specific gear restriction at this
time, partly due to the problem of
monitoring catches by gear type on a
timely basis.

The ninth alternative would close the
black sea bass commercial pot
component when 90 percent of the
commercial quota is met. The Council
decided not to impose specific gear
restrictions at this time, partly due to
the difficulty of monitoring catches by
gear type on a timely basis.

The tenth alternative to the proposed
split season would establish a spawning
season closure, with four sub-
alternatives. The first sub-alternative
would implement a March—April
closure applicable to both the
commercial and recreational sectors; the
second, an April-May closure; the third,
a March—May closure; and, the fourth, a
May closure. A spawning season closure
for black sea bass that would affect both
the commercial and recreational sectors
was considered as a possible tool to
extend the fishing season and benefit
the stock. However, there was strong
opposition from the public toward such
a measure given other additional
proposed measures within Regulatory
Amendment 9. While many fishermen
were in favor of curbing harvest during
the spawning season, they stated that
curbing harvest would be best
accomplished with a modification to the
fishing year. Moreover, the black sea
bass stock is under a rebuilding
schedule, there are indications that the
stock is rebuilding, and a stock
assessment is currently underway.

Pursuant to 5 U.S.C. 553(d)(3), the AA
finds good cause to waive the 30-day
delay in effective date for the black sea
bass recreational bag limit reduction
because it would be contrary to the
public interest. The black sea bass
fishing year opens June 1, and NMFS
wants to give fisherman the longest
fishing season possible. Under the
reduced bag limit of 5-fish per person,
the season is expected to be
approximately 272 months longer than
under a 15-fish per person bag limit. If
this rule were delayed to allow for a 30-
day delay in effectiveness, the season
would be reduced from the projected
season length, resulting in a reduced
fishing opportunity and lower angler
benefits and for-hire profits. Therefore,
waiving the 30-day delay in
effectiveness will give fisherman the
longest season possible, and reduce any
economic impact of this rule.

However, NMFS is delaying
implementation of the reduced bag limit
for 7 days, instead of implementing the
bag limit on the day of publication to
allow NMFS the opportunity to notify
the industry through a Fishery Bulletin,
a NOAA Weather Radio announcement,
and other means of constituent
outreach.

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as small entity compliance

TABLE 1 TO § 600.502—ADDRESSES

guides. As part of the rulemaking
process, NMFS prepared a fishery
bulletin, which also serves as a small
entity compliance guide. The fishery
bulletin will be sent to all vessel permit
holders for the South Atlantic snapper-
grouper fishery as well as other
interested parties.

List of Subjects
50 CFR Part 600

Fisheries and Fishing vessels.
50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: June 10, 2011.

John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR parts 600 and 622 are
amended as follows:

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

m 1. The authority citation for part 600
continues to read as follows:

Authority: 5 U.S.C. 561 and 16 U.S.C. et
seq.

m 2.In §600.502, revise Table 1 entry
“Administrator, Southeast Region” to
read as follows:

§600.502 Vessel reports.

* * * * *

NMFS regional administrators

NMFS science and research directors

U.S. Coast Guard commanders

* *

Administrator, Southeast Region, National Ma-
rine Fisheries Service, 263 13th Ave. South,
St. Petersburg, FL 33701.

* * *

Director, Southeast Fisheries Science Center,
National Marine Fisheries Service, NOAA,
75 Virginia Beach Drive, Miami, FL 33149.

* *

Commander, Atlantic Area, U.S. Coast Guard,
Governor’s Island, New York 10004.

* * * * * §622.35 Atlantic EEZ seasonal and/or area Point North lat.  West long.
closures.

PART 622—FISHERIES OF THE * * * * * * * * * *

CARIBBEAN, GULF, AND SOUTH () * * *

ATLANTIC (1) * * * 171 e 26°09'17”  79°58'45”
(i) * * * . . . . .

m 3. The authority citation for part 622 (A) * * *

continues to read as follows:

Authority: 16 U.S.C. 1801 et seq. Point North lat. ~ West long.  * * * * *
m5.1 22.39, h 1)(vii) i

® 4.In § 622.35 (n)(1)(iii)(A), the * * * * * re?/is;ld§tfo5 rezi? agaflt‘)gﬁ(l;?/gs (DOviis

coordinates for Point 26 and Point 171 ’

are revised to read as follows: 6 30013097 78°34°04 §622.39 Bag and possession limits.

* * * * *
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(d) * % %
(1) * *x %
(vii) Black sea bass—5.

m 6. In § 622.44, paragraph (c)(5) is
revised and paragraphs (c)(6) and (c)(7)
are added to read as follows:

§622.44 Commercial trip limits.

* * * * *

(C) * x %

(5) Greater amberjack. Until the quota
specified in § 622.42(e)(3) is reached—
1,200 1b (544 kg). See §622.43(a)(5) for
limitations regarding greater amberjack
after the quota is reached.

(6) Vermilion snapper. Until either
quota specified in § 622.42(e)(4)(i) or (ii)
is reached—1,500 1b (680 kg). See
§622.43(a)(5) for the limitations
regarding vermilion snapper after either
quota is reached.

(7) Gag. Until the quota specified in
§622.42(e)(7) is reached—1,000 1b (454
kg). See §622.43(a)(5) for the limitations

regarding gag after the quota is reached.

[FR Doc. 2011-14850 Filed 6-14—11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 100923469—-1298-03]
RIN 0648-BA27

Revisions to Framework Adjustment
45 to the Northeast Multispecies
Fishery Management Plan and Sector
Annual Catch Entitlements; Updated
Annual Catch Limits for Sectors and
the Common Pool for Fishing Year
2011

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary final rule;
adjustment to specifications.

SUMMARY: Based on the final
multispecies sector rosters submitted as
of May 1, 2011, NMFS announces
adjustments to the Northeast (NE)
multispecies fishing year (FY) 2011
specification of annual catch limits
(ACLs) for common pool vessels
(common pool sub-ACLs), ACLs for
sector vessels (sector sub-ACLs), and
sector Annual Catch Entitlements
(ACEs) for groundfish stocks managed
under the NE Multispecies Fishery
Management Plan (FMP). This revision

to FY 2011 catch levels is necessary to
account for changes to the number of
participants electing to fish in either
sectors or the common pool fishery in
FY 2011.

DATES: Effective June 14, 2011, through
April 30, 2012.

FOR FURTHER INFORMATION CONTACT:
William Whitmore, Fishery Policy
Analyst, (978) 281-9182.
SUPPLEMENTARY INFORMATION: Pursuant
to the Magnuson-Stevens Fishery
Conservation and Management Act and
Amendment 16 to the FMP (75 FR
18262; April 9, 2010), Framework
Adjustment (FW) 44 to the FMP, which
was published in the Federal Register
on April 9, 2010 (75 FR 18356),
specified catch levels for 20 NE
groundfish stocks for FY 2010-2012. In
addition, FW 45 (April 25, 2011; 76 FR
23042) modified the 2011 ACLs for five
stocks (Georges Bank (GB) haddock, GB
cod, GB yellowtail flounder, white hake,
and pollock). FW 45 also specified catch
levels for various components of the
groundfish fishery, including sub-ACLs
for the common pool and sectors. These
sub-ACLs were based on the catch
history of the vessels enrolled in sectors,
as of December 1, 2010.

On April 25, 2011, NMFS published
an interim final rule approving FY 2011
sector operations plans and allocating
ACE to sectors for FY 2011 (76 FR
23076; ‘“‘sector rule”). The sector rule
included FY 2011 sector sub-ACL
information also reflected in FW 45,
where the sum of the ACEs for each
sector equals the sector sub-ACL. Unlike
FW 45, though, the sector ACEs in the
sector rule were derived from February
1, 2011, sector rosters. To provide
increased flexibility to the fishing
industry, vessels initially enrolled in
sectors for FY 2011 were allowed to
drop out and join the common pool
fishery through April 30, 2011.
Additional flexibility was also provided
to allow NE multispecies permitted
vessels purchased after the sector
enrollment deadline of December 1,
2010, to enroll in a sector up through
April 30, 2011. Because the sector ACEs,
as well as the sector sub-ACLs (sum of
ACEs for all sectors) and the common
pool sub-ACL (groundfish sub-ACL
minus sector sub-ACL), are based upon
the specific membership of sectors, any
changes in membership since FW 45
and the sector rule were implemented
requires that NMFS revise the sector
ACEs and sub-ACLs for the common
pool and sectors. This rule adjusts the
FY 2011 sector ACEs and sub-ACLs for
the common pool and sectors based on
the members of each sector roster as of
May 1, 2011 (““final sector rosters”).

The preamble of the final rule
implementing FW 45 informed the
public that “NMFS intends to publish a
rule in early May 2011 to modify these
[common pool and sector] sub-ACLs
and notify the public if these numbers
change.” Through this temporary final
rule, NMFS is revising FY 2011 ACEs
for all approved sectors and for FY 2011
sub-ACLs for common pool and sector
vessels, based on the final sector rosters.
The final number of vessels electing to
fish in sectors for FY 2011 is 829
(reduced by 7 vessels since the February
2011, rosters). All ACE and sub-ACL
values for sectors assume that each NE
multispecies vessel enrolled in a sector
has a valid permit for FY 2011.

Additionally, this rule implements a
revised definition of ‘“unmarketable
fish” for the purposes of a sector
exemption first introduced in the
interim final rule approving FY 2011
sector operations plans. NMFS
requested comments on this definition
(76 FR 23076), as well as comments on
the final sector rosters. However, NMFS
received no comments to the notice of
final sector rosters, or to the definition
of “unmarketable” fish, as included in
the interim final rule. Therefore, the
definition will remain as stated in the
interim final rule.

Tables 1, 2, and 3 (below) explain the
allocation of the FY 2011 ACE for each
sector and stock, as a percentage and
absolute amount (in metric tons and
pounds), based on the final sector
rosters. The regulations provide sectors
two weeks following the completion of
catch data reconciliation by NMFS to
trade FY 2010 ACE in order to account
for any overharvesting during that
period. After the completion of two
week trading window, accountability
measures, specifically the reduction in
FY 2011 ACE for sectors that exceeded
their FY 2010 ACE, will be
implemented. In addition, sectors that
did not harvest their entire ACE of any
particular stock are allowed to carry
over up to 10 percent of their initial
allocation to the next year. To
discourage overfishing of the NE
groundfish species, current regulations
also require NMF'S to reserve 20 percent
of each sector’s FY 2011 ACE until FY
2010 landings data are reconciled. Once
the reconciliation of FY 2010 sector
catch is complete, the remaining 20
percent of ACE withheld from sectors
will be allocated, and any sector that
still exceeded its FY 2010 after
reconciliation will have its share of the
withheld ACE reduced accordingly.
NMEFS will publish a follow-up rule
detailing any FY 2011 sector ACE
reductions resulting from FY 2010 ACE
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overages, or FY 2011 ACE increases sector vessels published in the final rule revised sub-ACLs based on the final
from FY 2010 ACE carryover. implementing FW 45, with the current ~ sector rosters as of May 1, 2011.
Table 4 compares the preliminary FY BILLING CODE 3510-22-P

2011 sub-ACLs for common pool and



34905

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

"110Z AJ 1oy ymurad prjea e sey [YJA 10309S YOBd Jey) dWNsse | d[qe], Ul PAUI[INo $I0J93S I0J SanjeA IV [[Vx
(SS1) 10309 21eIS-11] put (SHS) 101938 1sdAIRH d[qeuTeIsng (SDODJ) 10193§ YSYpunon
Kyrunwwo)) 9pA[) 1od ‘(SIAN) $10309S AI9YSI 1SBAYIION (SODN) 103098 SARIUNUIIO)) [B)SBO)) JSLAYIION (SHJIN) 103098 Nueg JuIog UIBIA (SDJ) 103098 185 PIXI] po)) Jueq so51000)-

sT66 | 1066 | TS66 | 006 | 1€66 | L6l | €LL6 LI'L6 90'LL 6786 2066 | 6866 | s8L6 | €816 618 Mwwwwmw
%00 | 200 | 100 | 80 w1 760 001 0T € VoL 970 ol 08°0 390 61 SSI
o1 | 80 | w01 | ozt b0 £ o @t e 250 s 61 89°0 611 91 € SHS
6L'SE | oIS | o1y | €6 s66 | oLt | ecee €01 92 8911 oy | 188c | ses1 | ovol 801 | sHS
€€ | v | voz | scl 000 €8¢ s 980 99°0 000 YT £0°0 66 600 6¢ SDD0d
veT | 81 | L5 | szl €801 €0 98°¢ 90'€ oI oLl 980 | ssvl | 0.0 66 g€ 11X SAAN
967 | 0sT | 901 | 50 000 190 5.0 810 000 000 980 | 000 €T 200 I 11X SAAN
859 | wre | 960 | wo¢ 000 bSl o1 81T 200 000 0sT | w00 | €Tl | ovo or IX S4AN
IST | 60 | 50 | sect 200 19°€ 0t el 550 200 85T 160 €5 811 Is X SEAN
06 | 11v | 8Ls | e 6Lty | 9es 86’8 901 01’8 ssLt oy | 611 | 91 b1 09 XI S4AN
190 | oso | sro | et p1ol 197 €1 199 5o PETI 170 | 85 | 050 w9 0z TIIA S4AN
690 | sL0 | 90 | 180 LS 80° 65 897 we 06 950 | 6Lt €70 or'y 0z 1A SAAN
6Ts | 16 | 1es | 69¢ Wi 80' 6L 18T SIS 0Lt 18°€ 67 8T 87 1z IA SHAN
1€0 | o | 6c0 | z£o 661 €1 Sv'l 90T v’z ) €0 € 1o 107c T A SHAN
55 | L | 959 | 1w 690 L€8 60'6 067 9TT 91T 09 | ves €L 9Ty 19 AISAAN
wL | srs | ss1 | 660l €00 L0 o'y 6v'6 ) 00 ogTl | oro | weLr | ozt €6 11 STAN
ocTl | w9 | 1991 | orie 91 8SEl L8 1602 b1 1 €681 | 611 | 66l | 8sS €8 11 S4AN
w0 | 980 | pr0 | 160 £0°0 0 S0 19 Lo ¥8°0 ¥€0 1o LL°0 L1'0 0€ SOON
o | 810 | 200 | 80 000 b0 $9°0 1€0 000 000 80°0 100 o 1o 8 SHIN
vsL | s8s | o6t | 12T £0'0 ¥8°0 550 161 0£°0 100 €T €9 861 | L't 9% SO

19punof g Lopanold poD uno) (TIN)
woroa | P | qupon hwww_uw_,u_ hww“”w% wpunoy | eorerd [IeIMOI[OX __wh,cu__wwmwgzv _Hw Mm_ﬁ”mr YOOPPEH | YooppEH | (INOD) Ewcmwov 1oy nupy “%w_wmv
ANMYM YoM ueoLIWY WOD/(0D) NOD a0 QuUIB LEIN|
NOD a0 popy odesy / (ANS) puejSug a0 0700 $981000 A SUWEN 101028
MON WIdYINOS

#1107 Ad 4O MD0LS Ad AAIIDAT TTIM JOLOIS HOVAE ADV 40 (%) ADVINADYAd TVNIA ‘T 9qeL




Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

34906

*$98BI9A0 10 soFeIopun )V 10303S ()](7 A WOl 19A0ALIRD )V [enudjod Aue opnjour Jou op sanjeA sy,

110T Ad 105 yuiad prjea e Sey [YJA 101098 Yord Jey) dWNsse g A[qe ], Ul PauI[No SI0)09S 10§ SAN[EA OV =<M
66°€01 88T ST9¢ 06'L 08¢l S1°sT 67°0L 099 €001 15°61 89°L 99621 96'8S 68°€01 66'88 1434 :o”w%ou
. . . . . . . . . . . . . . . . paurquio)
10°8Y8€ET | TS'SY6T | SL'POSL 01°0ST 0T'€661 S8°01cI 16°L€0€ 0r'€16 LL €0V 6y TTIl TEOLL | YEOLOIT | ¥0O18S6 | TT'ITLY | T0°CIOV | 99°S61 $101098 [V
9¢'S SS°0 0r'0 6T'¢ 9$°'8¢ €911 LT TE LT°61 9 €L°T8 $9°¢ 68°90€ SS6¢l 89°8¢ 69°'LT SE'1 SSL
(444! 6L°ST a9t ST'S 788 99°LT wLve 060 €91 68°S S6'T1 £TElIY 06'L81 09°C¢ $8'81 8¢€'T € SHS
€8 TI¥S | S86IST | 0 1€9¢ LE6 19661 £5°91% LT¥TTI S0'86 L6'6€ (34331 0L'STE 9¢€'8019 | 8S'LLLT 79688 1L'TLY 18°C¢ I SHS
IS¢ty 17801 0S°€ST €0'C ¥0°0 9E'LY 1€6L1 L0O'8 St'e $0°0 8891 0L9 S0'€ 0€°T61 9°¢ 81°0 SDD0d
£9'9T¢ 86°SS wvve 86'1 0¥'LI1T 19 96611 SL'8T 6799 LL961 SL'9 LSYSIE | vrveEpl 18°¢€ S8'LTE 66'ST X SIIN
£0°ETy €TYL 88°6L 050 S0°0 1S°L 67'€T SSy 100 10°0 9L'9 950 ST0 STLTT £9°0 £0°0 11X SAIN
01816 8YTL 1€°CL 0T'e 200 86'81 oy 50T 600 10°0 0L'61 19°L Ir'e 0L+09 091 6L°0 IX S49N
€8°01C 06'8C 6L'CY (434 1€0 Y9'vy w9 16°621 L8'T 0T0 £€°0C 17799 11°0€ £8'99¢ 09°8t LET X S4AN
1S°€PS el 19°¢Y $8°¢ 78868 SEe0l §5°09T ¥1°001 or'ty 8SPI¢E L6'9€ TO'LEST | €9°€SIIT €T6L 68°009 0£°6T XI SJAN
0€°S8 {34! £9°C¢ (3%Y 06'€T€ 1€C¢ T6'€S ¥L'T9 19°6C 1$°6T1 69'1 0S'8€TI L1°€9S 06'€T 61°¢€9C $8°CI | A SIaN
1996 W 8981 8¢'1 81°8CC I8¢ LY'S0T st 0561 £€°€01 (444 9t'€08 SE69¢ LLOT 8T 081 6L'8 ITA SAAN
69'8St 1€911 LT 00V ¥8°S 08¢ yL'T9 69°L11 L6'9T 96'9C 8L0€ 86'6C LT619 6S18C L8611 90°LTT ILs IA SJAN
00°¢y 99 81T 1570 68°6€ £€°1T TSt ¥6°6 €9°CC1 88°¢L SS°T SS1¢e8 TI'8LE 81°S 6£78 ({4 A SJAN
L6'9LL YT 6T Y6 v6v St'L Y6'€l 16°€0T1 $9°T8¢T S0'9t 811 99¥T YeLY TLTETT 90°STS 18°CS€ OL'¥LT 58 AI STAN
1S°9L01 £9°CS1 LTLTT LELT L9°0 00'8¢ LL9ET ¥T'68 S1'T 950 7896 0T'v¢ 1661 0°0v8 0L'TS (44 I SAAN
L9YTLI 0L061 £9°CSTl Peee LY'TE 18,91 S0TLT $5°961 WL 1791 STHYI SY'SEvT | v¥LOTI 16'7S6 0L'8TC STTT 1T SIAN
1679 6v°'ST 81°¢€€ (34! 8¢'1 89°C (24 8L'S 6L°¢ LS'6 L9T 1L°ST 6911 ¥6'9¢ WL ¥€0 SOON
$9°0¢ 0SS 98'1 8¢'1 600 1Ty 9861 88'C 000 000 09°0 6L'T 18°0 roc 09t wo SadN
6v' 7601 66'ELT 8L81C (943 SS°0 €01 ST'LT 0081 851 10 6701 S99pEl E€TI9 L9°S6 €ESSIT | $E9S SDA
- Iopunofj | Iopunofj sopunoly JIopunof{ I9punofj I9punof{ [ — 1SOM 1seq P _— seq J—
ofiod M usypy IouIM I Yo adreld [TEIMO[[RX | [IBIMO[[OA | [IBIMO[[OX OO 3P0ppEH | P0ppEH WOD PO €D pPoD 10098
WOD a0 WOD/DD | VIW/ANS a9 a0 a9 369

L+ W) ITANVIE

St MA AHL NI A141DddS SV) 110 Ad 404 MDOLS Ad ATADTY A'TNOM OLDES HOVA 4OV TVNIA ‘T 2Iqel

BILLING CODE 3510-22-C



34907

Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

'$a8I0A0 10 saSeropun gV 103098 (0] (07 Ad WOy 1A0ALed )V [enudjod Aue apnjour Jou op sanjea asay [,

‘1107 Ad 107 1uiad prjeA & sey [JA 101093S [IB3 JeY) SWINSSE ¢ J[qe ] Ul PAUI[INO SI0}I3S 10J SAN[BA IV =<w
6CC £9 08 L1 0¢ 99 SS1 6S S9C 94 Ll 98T 0¢l 6CC 961 01 [00d uowwio))
0€50¢€ Y6¥9 94991 I€€ 14334 699T L699 ¥10T 068 SLYT 8ILI Syor €CIIT 80¥01 S¥88 834 pauIquio))
$10309S [V
4! I I L S8 9T 69 (44 4! [4]! 8 LLY 80¢ S8 19 € SSL
£Ce LS 0LT 11 61 6¢ LL 9 9¢ €l 9T 116 1484 L 801 S ¢ SHS
1€611 Isee 9008 I (Va4 816 669C 91T 88 ¥6C 969 L9YET 219 s61 €871 L I SHS
1€6 (%4 8¢c¢ ¥ 0 ¥01 S6€ 81 8 0 LE SI L vy 8 0 SDDDd
0CL £l 6SL 14 6Ly LEI ¥9¢ €9 4! 1494 Sl $S69 [£18% SL €CL 33 11X S49N
116 91 9L1 I 0 L1 IS 01 0 0 Sl I I 86T I 0 11X SAAN
20T 091 651 L 0 (44 (40! Sy 0 0 a4 Ll 8 £eel 9¢ [4 IX S4AN
S ¥9 Y6 S6 I 86 8¢l 98¢ 9 0 Sy 9rl 99 88¢ LO1 S X S4AN
8611 69C 096 8 £681 8TC YLS 1T 76 ¥69 4 £6SS 3494 SLI STel S9 XI SIAN
881 23 L cl VIL IL 611 8¢l 9 98¢ 14 0€LT wel 39 08¢S 8¢C IIA S4AN
[314 (514 LO1 € £0S 78 (344 9¢ 34 8¢TTC 01 ILLT S08 o L6€ 61 IIA SJAN
Lot 96¢C 88 €l €9 8¢l 65T 6S 6S 89 99 So¢l 129 ¥9¢ 86T €l IA SAAN
S6 SI 8 I 88 Ly 001 (44 0LT €91 9 £e81 €8 I (43! 6 A SIAN
€ILT S0s 1601 91 1€ 8CC €209 0l 9T 125 01 L6¥T 9¢l1 8LL S8¢ 61 Al SIAN
€LET 9¢¢€ 86T 8¢ I ¥8 20¢ L61 S I €1T SL 143 (4331 148! 9 11 SAAN
08¢ ocy LT YL L 0LE 009 334 L1 9¢ 8I¢ 69¢S 8244 S0IcT ¥0S 4 11 SAAN
6¢€1 9$ €L € € 9 0l €l 8 14 9 LS 9¢ I8 SI I SOON
89 cl 14 € 0 6 124 9 0 0 I 14 [4 124 01 0 SAdIN
€Ive 8¢ (414 8 I €C 8¢ U4 € 0 €C 696C 0sel 11e LYST ¥Cl SOAq
n n n n n
}o0[10d Mﬁww Usypayd hwwm:mﬁ_/m hwwmh_whm b% oﬂﬂ\w_m dore[d _Mww%_omww _Mwm,w_omww :hwww_omn_mf v_%ﬂwm v—omwww: v_umwwam vmﬁmmv v%ou\mo chwmmo SUWEN 103998
’ INOD a0 ’ WOD/OD | VI/ANS a0 369} a0

(A1 000°T) ATANVAId

St Md HL NI AA1410ddS SV) 1102 Ad 0O MD0LS Ad FAIIDTI ATNOM JOLDAS HOVA OV TVNIA "€ 9[qeL




Federal Register/Vol. 76, No. 115/ Wednesday, June 15, 2011/Rules and Regulations

34908

(1107) 10V uonesnyLIe[) JudwaaISy SOLIAYSI] [BUONRUIoU] 31} JO SuruSIs oy 03 anp SI TYY-qns IOPUNO[] [TeIMO[[9X g0 JO San[eA pajsnipe oY) Ul 9SeaIdUT 9STe] oY 4
1102 Ad 10y muiad prjeA & sey [YJA 10103S (OB Jey) JWNSSE 4 d[qB ], Ul PAUI[INO SI0J93S 0] SAN[BA TIV-qNS [[V 4

%STO | %PTO | %6T0 | %EL0 | %S00- | %000 | %9T0 | %P0 | %ITl- | %S0tk | %LS0 | %0T0- | %Lb0 | %Pl oBuRyD %
Tov-ans
sp8€l | ov6z | SosL 0s1 661 | et | scoe €16 pOp el 6Lt | 1so0e | 1wy | socr oA AL N
Tov-ans
pisel | o6z | v | epl pesl | 11T | o0gog 606 60 6LL e | onwos | oeeor | wer | g 0hS
UpoPT- | %000 | %EGLE | %OITI- | %S6L | %000 | %ozol- | wsovi- | vwser | %999 | %seoe- | wisor | woril- | wooo- oBueyD) o
-gqng [00,
p01 8z 9 8 pl st oL iz 0zl 0z 8 681 P01 €6 ESAA
-qng [00,
8¢ s¢ 8¢ 6 1 sz 8L i€ i1 a d 621 9z T AR
Tov-ans
Ts6el | b6z | 1wsL 81 oz | ozt | sore 06 pes Tl 8 | owsoe | sy | togr wSpanor 01
JIopunop | Iepunopg 1opunol] | JIopuno[d | ,Jopunoq
woiod | SN | usypoy | o | s | PN oo | eworpa | ewore | peorpax | PR AORPEH T P09 po g
: Woo | &0 : WOD/DD | VIVANS a0

+(0W) 1107 Ad 4O SINANOJINODENS-TOV ANV STOV-dNS STOV TVLOL TVNIA " 2qeL

percent of SNE/MA yellowtail flounder, winter flounder. Adjustments of the

Changes in the sub-ACLs for stocks in

sectors range from a decrease of 1.22

sub-ACLs for stocks in the common pool

to an increase of 0.73 percent of GOM
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range between a 37.93 percent decrease
in GOM haddock, to a 46.51 percent
increase in GB haddock. The changes in
the common-pool ACLs are greater
because the common-pool has a
significantly lower sub-ACL for all
stocks, so even small changes appear
large when viewed as a percent increase
or decrease. There is also a large
increase in both the common pool and
sector sub-ACLs for GB yellowtail
flounder because of a change in the
U.S./Canada resource sharing agreement

from the International Fisheries
Agreement Clarification Act (2011) that
dramatically increased the U.S. TAC of
GB yellowtail flounder.

FW 45 specifies incidental catch
TACGs applicable to the NE multispecies
Special Management Programs for FY
2011-2012, based on the ACLs, the
FMP, and advice from the Council.
Incidental catch TACs are specified for
certain stocks of concern for common
pool vessels fishing in the Special
Management Programs, in order to limit

the amount of catch of stocks of concern
that can be caught under such programs.
Since these incidental catch TACs are
also based on the sub-ACLs for the
common pool, they have changed based
on the revised sub-ACLs. The incidental
catch TACs for most stocks were based
upon the Council’s FW 44
Environmental Assessment (EA), while
the incidental catch TACs for GB
haddock, GB cod, GB yellowtail
flounder, white hake, and pollock were
based upon the Council’s FW 45 EA.

TABLE 5—INCIDENTAL CATCH TACS BY STOCK FOR FY 2011 (MT)

Stock

sub-ACL

Percentage of

GOM cod
GB yellowtail flounder .............
CC/GOM yellowtail flounder ...
SNE/MA yellowtail flounder
American plaice
Witch flounder ...................
SNE/MA winter flounder ...
GB winter flounder ............
White hake ..............

Final rule 2011 Revised 2011

incidental catch incidental catch
2 2 1.86
1 1.3 1.04
2 0.3 0.4
1 0.3 0.27
1 1.1 1.2
5 3.9 3.5
5 1.2 1.25
1 7.3 7.3
2 0.3 0.28
2 0.7 0.56

TABLE 6—INCIDENTAL CATCH TACS FOR SPECIAL MANAGEMENT PROGRAMS BY STOCK FOR FY 2011 (MT)

Regular B DAS program

Closed area | hook gear
haddock SAP

Eastern U.S./Canada
haddock SAP

Stock . .
F|ge(1)|1r1ule Rg(\;'ﬁad Final rule Revised Final rule Revised
2011 2011 2011 2011
GB COO oo 1.0
GOM cod ....cevveveeene. 1.3
GB yellowtail flounder ..........ccccoveriiniieeniene. 0.15
CC/GOM yellowtail flounder ... 0.30
SNE/MA yellowtail flounder ... 1.1
American plaice .......cccccoeveunen 3.9
Witch flounder .................. 1.2
SNE/MA winter flounder ........cccccoeceveeevcveennns 7.3
GB winter flounder ........... 0.1
White hake ......ccooviieiiiiieee e 0.7
Classification contrary to the public interest. Vessel comments on these matters, and this

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the NMFS
Assistant Administrator has determined
that this final rule is consistent with the
NE Multispecies FMP, other provisions
of the Magnuson-Stevens Act, and other
applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Orders 12866.

Pursuant to 5 U.S.C. 553(b)(B) and
(d)(3), there is good cause to waive prior
notice and opportunity for public
comment, as well as the delayed
effectiveness for this action, because
notice, comment, and a delayed
effectiveness would be impractical and

owners that enroll in sectors could drop
out of sectors through April 30 (the day
before the beginning of the fishing year
and sector enrollment period), and
because NMFS allowed NE multispecies
permitted vessels purchased after the
sector enrollment deadline of December
1, 2010, to enroll in a sector until April
30, 2011, it is necessary to adjust sector
ACEs and ACLs for sectors and the
common pool to account for
membership changes. This action makes
those adjustments to the sector and
common pool ACEs and ACLs. NMFS
discussed and requested public
comments on the need to and procedure
for adjusting the sector and common
pool ACEs and ACLs in FW 45 and the
sector rule. The public offered no

rule simply implements the procedures
previously set forth to adjust the ACEs
and ACLs to account for changes in
sector membership. Therefore, it is
unnecessary at this point to provide a
third opportunity to the public to
comment on this adjustment. This issue
was discussed in both the FY 2011
sector and FW 45 proposed and final
rules.

Moreover, allowing public comment
on these rules is contrary to the public
interest. If the sector ACEs and sub-
ACLs are not adjusted immediately,
they will operate under incorrect
specifications until the adjustments are
implemented. The implications of
delaying the date on which the
specifications are corrected depends
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upon the size of the ACE and sub-ACL,
the size of the change in specification
relative to the ACE and sub-ACL, and
the rate of catch of the particular stock.
If, for example, a sector were currently
catching a particular stock for which
they have a small ACE at a high rate,
and that sector’s ACE for that stock is
adjusted downward in this rule, then a
significant fraction of that sector’s
ultimate FY 2011 ACE could be
harvested and the sector’s fishing season
shortened upon implementation of this
rule. In the worst case scenario,
excessive catch by sectors could lead to
a sector catching more than its ACE for
the applicable FY, and having to forego
any additional fishing this year. Thus,
delaying this rule’s effectiveness and
allowing for another round of public
comment could cause negative
economic impacts to the common pool
and to the sectors.

Additionally, any delays for an
additional public comment period or to
the effectiveness of the rule would
create uncertainty for the affected
entities that would have negative
economic implications, which are
contrary to the public interest. Until the
stock allocations are finally adjusted,
the affected fishing entities will not
know how many fish of a particular
stock they can catch without going over
their ultimate limits. Fishermen may
make both short- and long-term business
decisions based on the ACLs in a given
sector or the common pool; thus, it is
important to implement adjusted ACEs
and sub-ACLs as soon as possible. Any
delays in adjusting the ACLs and ACEs
may cause the affected fishing entities to
curtail, or speed up, their fishing
activities during the interim period
before the rule’s effectiveness. Both of
these reactions could negatively affect
the fishery and the businesses and
communities that depend on them; the
former by delaying profits and
potentially reducing harvests, the latter
by increasing the potential for exceeding
the ultimate fishing limits. Thus, a delay
in this rule’s effectiveness creates
uncertainty in the fishing market that is
contrary to the public’s interest.

For these reasons, NMFS is waiving
the public comment period and delay in
effectiveness for this rule, pursuant to 5
U.S.C. 553(c) and (d).

Authority: 16 U.S.C. 1801 et seq.

Dated: June 9, 2011.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. 2011-14853 Filed 6-14—11; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 100804324—-1295-03]
RIN 0648-BA01

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
Biennial Specifications and
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule.

SUMMARY: NMFS issues this interim
final rule to revise the sablefish
cumulative limits for the limited entry
fixed gear primary fishery for the
remainder of the 2011 groundfish
fishery. This action is necessary to allow
the limited entry fixed gear fishery to
achieve their fishery harvest guideline,
while keeping total impacts of all
fisheries within the 2011 sablefish
annual catch limit (ACL).

DATES: Effective June 10, 2011.
Comments must be received no later
than July 15, 2011.

ADDRESSES: Background information
and documents, including the
environmental impact statement (EIS)
for this action, are available from
William W. Stelle, Jr., Regional
Administrator, Northwest Region,
NMFS, 7600 Sand Point Way NE,
Seattle, WA 98115-0070; or by phone at
206-526—6150. Electronic copies of this
final rule are also available at the NMFS
Northwest Region Web site: http://
WWW.NWI.noaa.gov.

You may submit comments, identified
by 0648-BA01, by any one of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Fax:206-526—6736, Attn: Sarah
Williams.

e Mail: 7600 Sand Point Way NE,
Seattle, WA 98115.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or

protected information. NMFS will
accept anonymous comments

(enter N/A in the required fields, if you
wish to remain anonymous). You may
submit attachments to electronic
comments in Microsoft Word, Excel,
WordPerfect, or Adobe PDF file formats
only.

FOR FURTHER INFORMATION CONTACT:
Gretchen A. Hanshew, 206-526—6147;
(fax) 206-526—-6736;
Gretchen.Hanshew@noaa.gov.

SUPPLEMENTARY INFORMATION:

On May 11, 2011, NMFS published a
final rule to establish the 2011-2012
harvest specifications for most of the
species in the groundfish fishery and
management measures for that fishery
off the coasts of Washington, Oregon,
and California (76 FR 27508). That rule,
in part, established the 2011 sablefish
annual catch limit (ACL) for the area
north of 36° N. lat. From the sablefish
ACL, NMFS calculated the allocations,
fishery harvest guidelines, and the
sablefish cumulative limits for the
limited entry fixed gear primary
sablefish fishery. These values are
specified in Federal regulations at 50
CFR 660, Subparts C, D and E. Sablefish
cumulative limits for the limited entry
fixed gear fishery are specified at 50
CFR 660.231(b)(3)(i), subpart E.

On May 18, 2011, NMFS was notified
by the Executive Director of the Pacific
Fishery Management Council (Council)
that there was a mistake in the
calculation of the 2011 and 2012
sablefish cumulative limits during the
development of the 2011-2012 biennial
specifications and management
measures. The sablefish primary fishery
cumulative limits contained in the
November 3, 2010 proposed rule (75 FR
67810), and ultimately implemented
through the May 11, 2011 final rule (76
FR 27508) are incorrect. Public
comments were accepted during the
development of the 2011-2012
groundfish harvest specifications and
management measures, and no public
comments were received regarding the
cumulative limits in the primary
sablefish fishery. The error subsequently
identified in the Executive Director’s
letter overcompensated for discard
mortality, and so the pool of fish that is
used to calculate the sablefish primary
fishery cumulative limits was too low;
therefore, the cumulative limits were
also too low. The Executive Director
requested that NMFS correct the
sablefish cumulative limits for the
limited entry fixed gear primary fishery
as quickly as possible because the 2011
primary fishery season opened on April
1 and some vessels are actively fishing
on their cumulative limits.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Gretchen.Hanshew@noaa.gov
http://www.nwr.noaa.gov
http://www.nwr.noaa.gov
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Based on the information in the
Executive Director’s letter, and NMFS
evaluation of the issues, NMFS is
implementing a revision to the 2011
cumulative limits for sablefish in the
limited entry fixed gear primary
sablefish fishery in this interim final
rule. These cumulative limits are
specified at 50 CFR 660.231(b)(3)(i),
subpart E, and are increased for 2011
from “Tier 1 at 41,379 1b (18,769 kg),
Tier 2 at 18,809 1b (8,532 kg), and Tier
3 at 10,748 1b (4,875 kg)”’ to ““Tier 1 at
47,697 1b (21,635 kg), Tier 2 at 21,680
b (9,834 kg), and Tier 3 at 12,389 1b
(5,620 kg).”

Increasing the 2011 cumulative limits
for sablefish in the limited entry fixed
gear primary sablefish fishery is
anticipated to achieve but not exceed
the 2011 fishery harvest guideline for
the primary fishery of 1,598 mt. It is also
not anticipated to, when combined with
the projected impacts from other
fisheries that catch sablefish, exceed the
2011 sablefish ACL of 5,515 mt.
Increasing the 2011 cumulative limits
for sablefish in the limited entry fixed
gear primary sablefish fishery is not
anticipated to increase the projected
impacts to co-occurring overfished
species above the levels analyzed in the
EIS because the projected impacts to co-
occurring overfished species were
estimated assuming that the sablefish
fishery harvest guideline would be
achieved.

Delaying the increase to the sablefish
cumulative limits could cause
disruption to the primary fishery. Some
vessels may fish their entire sablefish
cumulative limit, thereby concluding
their primary fishing season, and then
move on to other fisheries (both
groundfish and non-groundfish
fisheries). Under normal circumstances
once a vessel fishes their entire
available sablefish cumulative limit the
primary season is concluded for that
vessel until the next year’s primary
season. When additional pounds of
sablefish are made available with the
increase to primary sablefish fishery
cumulative limits, many of those vessels
will desire to fish those additional
pounds. This means that vessels will be
moving back and forth in between the
limited entry fixed gear primary
sablefish fishery and other fisheries.
Vessels that desire to resume fishing in
the primary sablefish fishery upon the
release of additional pounds may
encounter difficulties, as regulations are
not explicitly designed for the primary
sablefish fishery to start, stop and start
again during the same calendar year.
Delaying the increase means that more
vessels will have fished their entire
initial sablefish cumulative limits, and

more vessels will encounter disruption
and confusion during their fishing
activities in the primary sablefish
fishery.

Additional movement of vessels
between the primary sablefish fishery
and other fisheries could also disrupt
the Council’s inseason tracking of
sablefish catch in the limited entry fixed
gear fishery. Disruptions to inseason
tracking could cause increased
uncertainty in total catch projections of
sablefish in the groundfish fishery.

Classification

The Administrator, Northwest Region,
NMFS, determined that the 2011
sablefish cumulative limits for the
limited entry fixed gear primary fishery,
which this interim final rule
implements, are necessary for the
conservation and management of the
Pacific Coast groundfish fishery and that
it is consistent with the Magnuson-
Stevens Fishery Conservation and
Management Act and other applicable
laws.

Pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
NMEFS finds good cause to waive prior
public notice and comment on the
increase to the 2011 sablefish
cumulative limits in the limited entry
fixed gear primary fishery as delaying
this rule would be contrary to the public
interest. Correcting the mistake in the
calculation and raising the cumulative
limits in the limited entry fixed gear
primary sablefish fishery allows
additional harvest opportunities so that
the fishery may achieve its fishery
harvest guideline. Affording the time
necessary to complete notice and
comment rulemaking would mean that
a higher number of vessels would have
their normal fishing practices in the
primary sablefish fishery disrupted.
This would occur because vessels often
achieve their initial sablefish
cumulative limits, thereby “closing”
this portion of their sablefish season,
and move on to another fishery. Vessels
choosing to participate in other fisheries
after achieving the cumulative limits
currently specified in regulation could
face difficulty returning to the primary
sablefish fishery due to regulatory
restrictions on changes in vessel
registration. Also, failure to increase
sablefish cumulative limits in a timely
manner could prevent the limited entry
fixed gear primary fishery from attaining
their 2011 fishery harvest guideline, and
thus would result in unnecessary short-
term adverse economic effects for the
sablefish primary fishery vessels and the
associated fishing communities.

For the same reasons, NMFS finds
good cause to waive the 30-day delay in

effectiveness pursuant to 5 U.S.C.
553(d)(3). As mentioned above, delaying
the effectiveness of this rule would
mean that a higher number of vessels
would have their normal fishing
practices in the primary sablefish
fishery disrupted. Some vessels fish
their entire sablefish cumulative limit,
thereby concluding their primary
fishing season, and then move on to
other fisheries. Vessels choosing to
participate in other fisheries after
achieving the cumulative limits
currently specified in regulation could
face difficulty returning to the primary
sablefish fishery due to regulatory
restrictions on changes in vessel
registration. Also, failure to increase
sablefish cumulative limits in a timely
manner could prevent the limited entry
fixed gear primary fishery from attaining
their 2011 fishery harvest guideline, and
thus would result in unnecessary short-
term adverse economic effects for the
sablefish primary fishery vessels and the
associated fishing communities. For
these reasons, this interim final rule is
made effective upon publication.

The environmental impacts associated
with the sablefish harvest levels that are
achieved by this action are within the
impacts in the EIS for the 2011-2012
specification and management
measures. In approving the 2011-2012
groundfish harvest specifications and
management measures, NMFS issued a
Record of Decision (ROD). The ROD was
signed on April 27, 2011. Copies of the
EIS and the ROD are available from
NMFS (see ADDRESSES).

This interim final rule has been
determined to be not significant for
purposes of Executive Order 12866.

This rule is exempt from the
Regulatory Flexibility Act because it
was not subject to prior notice and
opportunity for public comment.
However, a final regulatory flexibility
analysis (FRFA) was prepared for the
2011-2012 harvest specifications and
management measures final rule (May
11, 2011, 76 FR 27508). The information
provided in that FRFA is unchanged by
this interim final rule, as this interim
final rule only amends cumulative
limits for sablefish in the primary
fishery and does not make changes to
the sablefish ACL, allocations, and
fishery harvest guidelines that informed
all of the relevant analyses presented in
that FRFA.

There are no additional projected
reporting, record-keeping, and other
compliance requirements of this rule
not already envisioned within the scope
of current requirements.

No Federal rules have been identified
that duplicate, overlap, or conflict with
this action.
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NMEFS issued Biological Opinions
under the Endangered Species Act
(ESA) on August 10, 1990, November
26, 1991, August 28, 1992, September
27,1993, May 14, 1996, and December
15, 1999 pertaining to the effects of the
Pacific Coast groundfish FMP fisheries
on Chinook salmon (Puget Sound,
Snake River spring/summer, Snake
River fall, upper Columbia River spring,
lower Columbia River, upper Willamette
River, Sacramento River winter, Central
Valley spring, California coastal), coho
salmon (Central California coastal,
southern Oregon/northern California
coastal), chum salmon (Hood Canal
summer, Columbia River), sockeye
salmon (Snake River, Ozette Lake), and
steelhead (upper, middle and lower
Columbia River, Snake River Basin,
upper Willamette River, central
California coast, California Central
Valley, south/central California,
northern California, southern
California). These biological opinions
concluded that implementation of the
FMP for the Pacific Coast groundfish
fishery was not expected to jeopardize
the continued existence of any
endangered or threatened species under
the jurisdiction of NMFS, or result in
the destruction or adverse modification
of critical habitat.

NMEF'S reinitiated a formal section 7
consultation under the ESA in 2005 for
both the Pacific whiting midwater trawl
fishery and the groundfish bottom trawl
fishery. The December 19, 1999,
Biological Opinion had defined an
11,000 Chinook incidental take
threshold for the Pacific whiting fishery.
During the 2005 Pacific whiting season,
the 11,000 fish Chinook incidental take
threshold was exceeded, triggering
reinitiation. Also in 2005, new data
from the West Coast Groundfish
Observer Program became available,
allowing NMFS to complete an analysis
of salmon take in the bottom trawl
fishery.

NMFS prepared a Supplemental
Biological Opinion dated March 11,
2006, which addressed salmon take in
both the Pacific whiting midwater trawl
and groundfish bottom trawl fisheries.
In its 2006 Supplemental Biological
Opinion, NMFS concluded that catch
rates of salmon in the 2005 whiting
fishery were consistent with
expectations considered during prior
consultations. Chinook bycatch has
averaged about 7,300 fish over the last
15 years and has only occasionally
exceeded the reinitiation trigger of
11,000 fish.

Since 1999, annual Chinook bycatch
has averaged about 8,450 fish. The
Chinook ESUs most likely affected by
the whiting fishery have generally

improved in status since the 1999 ESA
section 7 consultation. Although these
species remain at risk, as indicated by
their ESA listing, NMFS concluded that
the higher observed bycatch in 2005
does not require a reconsideration of its
prior ‘“no jeopardy” conclusion with
respect to the fishery. For the
groundfish bottom trawl fishery, NMFS
concluded that incidental take in the
groundfish fisheries is within the
overall limits articulated in the
Incidental Take Statement of the 1999
Biological Opinion. The groundfish
bottom trawl limit from that opinion
was 9,000 fish annually. NMFS will
continue to monitor and collect data to
analyze take levels. NMFS also
reaffirmed its prior determination that
implementation of the Groundfish FMP
is not likely to jeopardize the continued
existence of any of the affected ESUs.

Lower Columbia River coho (70 FR
37160, June 28, 2005) were recently
listed and Oregon Coastal coho (73 FR
7816, February 11, 2008) were recently
relisted as threatened under the ESA.
The 1999 biological opinion concluded
that the bycatch of salmonids in the
Pacific whiting fishery were almost
entirely Chinook salmon, with little or
no bycatch of coho, chum, sockeye, and
steelhead.

The Southern Distinct Population
Segment (DPS) of green sturgeon was
listed as threatened under the ESA (71
FR 17757, April 7, 2006). The southern
DPS of Pacific eulachon was listed as
threatened on March 18, 2010, under
the ESA (75 FR 13012). NMFS has
reinitiated consultation on the fishery,
including impacts on green sturgeon,
eulachon, marine mammals, and turtles.
After reviewing the available
information, NMFS has concluded that,
consistent with sections 7(a)(2) and 7(d)
of the ESA, the action would not
jeopardize any listed species, would not
adversely modify any designated critical
habitat, and would not result in any
irreversible or irretrievable commitment
of resources that would have the effect
of foreclosing the formulation or
implementation of any reasonable and
prudent alternative measures.

Pursuant to Executive Order 13175,
the 2011-2012 harvest specifications
and management measures were
developed after meaningful consultation
and collaboration with Tribal officials
from the area covered by the FMP. This
interim final rule takes no action that
directly affects the Tribal management
measures, which were passed by the
Council, and which were developed and
proposed by the Tribes.

List of Subjects in 50 CFR Part 660
Fisheries, Fishing, Indian fisheries.

Dated: June 10, 2011.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C. 773 et seq., and 16 U.S.C. 7001 et seq.

Subpart C—West Coast Groundfish
Fisheries

m 2.In §660.231, paragraph (b)(3)(i) is
revised to read as follows:

§660.231 Limited entry fixed gear
sablefish primary fishery.
* * * * *

(b)* L
(3)* L

(i) A vessel participating in the
primary season will be constrained by
the sablefish cumulative limit
associated with each of the permits
registered for use with that vessel.
During the primary season, each vessel
authorized to fish in that season under
paragraph (a) of this section may take,
retain, possess, and land sablefish, up to
the cumulative limits for each of the
permits registered for use with that
vessel (i.e., stacked permits). If multiple
limited entry permits with sablefish
endorsements are registered for use with
a single vessel, that vessel may land up
to the total of all cumulative limits
announced in this paragraph for the
tiers for those permits, except as limited
by paragraph (b)(3)(ii) of this section.
Up to 3 permits may be registered for
use with a single vessel during the
primary season; thus, a single vessel
may not take and retain, possess or land
more than 3 primary season sablefish
cumulative limits in any one year. A
vessel registered for use with multiple
limited entry permits is subject to per
vessel limits for species other than
sablefish, and to per vessel limits when
participating in the daily trip limit
fishery for sablefish under § 660.232,
subpart E. In 2011, the following annual
limits are in effect: Tier 1 at 47,697 1b
(21,635 kg), Tier 2 at 21,680 1b (9,834
kg), and Tier 3 at 12,389 1b (5,620 kg).
For 2012 and beyond, the following
annual limits are in effect: Tier 1 at
40,113 1b (18,195 kg), Tier 2 at 18,233
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Ib (8,270 kg), and Tier 3 at 10,419 1b
(4,726 kg).

* * * * *

[FR Doc. 2011-14846 Filed 6-10-11; 4:15 pm]
BILLING CODE 3510-22-P
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2010-BT-DET-0040]
RIN 1904-AC52

Energy Conservation Program for
Consumer Products and Certain
Commercial and Industrial Equipment:
Proposed Determination of Set-Top
Boxes and Network Equipment as a
Covered Consumer Product

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Proposed determination.

SUMMARY: The U.S. Department of
Energy (DOE) has determined
tentatively that set-top boxes and
network equipment qualify as a covered
product under Part A of Title III of the
Energy Policy and Conservation Act
(EPCA), as amended. DOE has
determined that set-top boxes and
network equipment meet the criteria for
covered products because classifying
products of such type as covered
products is necessary or appropriate to
carry out the purposes of EPCA, and the
average U.S. household energy use for
set-top boxes and network equipment is
likely to exceed 100 kilowatt-hours
(kWh) per year.

DATES: DOE will accept written
comments, data, and information on this
notice, but no later than July 15, 2011.
ADDRESSES: Interested persons may
submit comments, identified by docket
number EERE-2008—-BT-DET-0040, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
Brenda.Edwards@ee.doe.gov. Include
EERE-2008-BT-DET-0040 and/or RIN
1904—AC52 in the subject line of the
message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Proposed Determination for set-top

boxes and network equipment, EERE—
2008-BT-DET-0040 and/or RIN 1904—
AC52, 1000 Independence Avenue, SW.,
Washington, DC 20585-0121. Phone:
(202) 586—2945. Please submit one
signed paper original.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Phone: (202)
586—2945. Please submit one signed
paper original.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this
rulemaking.

Docket: For access to the docket to
read background documents or
comments received, go to the U.S.
Department of Energy, 6th Floor, 950
L’Enfant Plaza, SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Please call Ms.
Brenda Edwards at (202) 586—2945 for
additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT: Mr.
Wes Anderson, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—7335. E-mail:
Wes.Anderson@ee.doe.gov.

In the Office of General Counsel,
contact Ms. Elizabeth Kohl, U.S.
Department of Energy, Office of the
General Counsel, GC-71, 1000
Independence Avenue, SW.,
Washington, DC 20585. Telephone:
(202) 586-7796. E-mail:
Elizabeth.Kohl@hq.doe.gov.
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B. Issues on Which DOE Seeks Comments

1. Statutory Authority

Title III of the Energy Policy and
Conservation Act (EPCA), as amended
(42 U.S.C. 6291 et seq.), sets forth
various provisions designed to improve
energy efficiency. Part A of Title IIT of
EPCA (42 U.S.C. 6291-6309) established
the “Energy Conservation Program for
Consumer Products Other Than
Automobiles,” which covers consumer
products and certain commercial
products (hereafter referred to as
“covered products”).! In addition to
specifying a list of covered residential
and commercial products, EPCA
contains provisions that enable the
Secretary of Energy to classify
additional types of consumer products
as covered products. For a given
product to be classified as a covered
product, the Secretary must determine
that:

(1) Classifying the product as a
covered product is necessary for the
purposes of EPCA; and

(2) The average annual per-household
energy use by products of such type is
likely to exceed 100kWh per year. (42
U.S.C. 6292(b)(1))

For the Secretary to prescribe an
energy conservation standard pursuant
to 42 U.S.C. 6295(0) and (p) for covered
products added pursuant to 42 U.S.C.
6292(b)(1), he must also determine that:

(1) The average household energy use
of the products has exceeded 150
kilowatt-hours per household for a 12-
month period,

(2) The aggregate 12-month energy use
of the products has exceeded 4.2 TWh,

(3) Substantial improvement in energy
efficiency is technologically feasible,
and

(4) Application of a labeling rule
under 42 U.S.C. 6294 is unlikely to be

1For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.
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sufficient to induce manufacturers to
produce, and consumers and other
persons to purchase, covered products
of such type (or class) that achieve the
maximum energy efficiency that is
technologically feasible and
economically justified. (42 U.S.C.
6295(1)(1)).

If DOE issues a final determination
that set-top boxes and network
equipment are a covered product, DOE
will consider test procedures and energy
conservation standards for set-top boxes
and network equipment. DOE will
determine if set-top boxes and network
equipment satisfy the provisions of 42
U.S.C. 6295(1)(1) during the course of
any energy conservation standards
rulemaking.

II. Current Rulemaking Process

DOE has not previously conducted an
energy conservation standard
rulemaking for set-top boxes and
network equipment. If after public
comment, DOE issues a final
determination of coverage for this
product, DOE will consider both test
procedures and energy conservation
standards for this product.

With respect to test procedures, DOE
will consider a proposed test procedure
for measuring the energy efficiency,
energy use or estimated annual
operating cost of set-top boxes and
network equipment during a
representative average use cycle or
period of use that is not unduly
burdensome to conduct. (42 U.S.C.
6293(b)(3)) In a test procedure
rulemaking, DOE initially prepares a
notice of proposed rulemaking (NOPR)
and allows interested parties to present
oral and written data, views, and
arguments with respect to such
procedures. In prescribing new test
procedures, DOE takes into account
relevant information including
technological developments relating to
energy use or energy efficiency of set-
top boxes and network equipment.

With respect to energy conservation
standards, DOE is required to publish
NOPR. The NOPR provides DOE’s
proposal for potential energy
conservations standards and a summary
of the results of DOE’s supporting
technical analysis. The details of DOE’s
energy conservation standards analysis
are provided in a technical support
document (TSD) that describes the
details of DOE’s analysis of both the
burdens and benefits of potential
standards, pursuant to 42 U.S.C.
6295(0). Because set-top boxes and
network equipment would be a product
that is newly covered under 42 U.S.C.
6292(b)(1), DOE would also consider as
part of any energy conservation

standard NOPR whether set-top boxes
and network equipment satisfy the
requirements of 42 U.S.C. 6295(1)(1).
After the publication of the NOPR, DOE
affords interested persons an
opportunity during a period of not less
than 60 days to provide oral and written
comment. After receiving and
considering the comments on the NOPR
and not less than 90 days after the
publication of the NOPR, DOE would
issue the final rule prescribing any new
energy conservation standards for set-
top boxes and network equipment.

III. Proposed Definition(s)

DOE proposes to add a definition for
“Set-top Boxes and Network
Equipment” in the Code of Federal
Regulations to clarify coverage of any
potential test procedure or energy
conservation standard that may arise
from today’s proposed determination.
There currently is no statutory
definition of set-top boxes and network
equipment. DOE has determined
preliminarily that adding set-top boxes
and network equipment as a covered
product is justified. Accordingly, DOE
proposes the following definition of set-
top boxes and network equipment to
consider test procedures and energy
conservation standards for set-top boxes
and network equipment and to provide
clarity for interested parties as it
continues its analyses:

A device whose principle function(s)
are to receive television signals
(including, but not limited to, over-the-
air, cable distribution system, and
satellite signals) and deliver them to
another consumer device, or to pass
Internet Protocol traffic among various
network interfaces.

DOE seeks feedback from interested
parties on its proposed definition of set-
top boxes and network equipment.

IV. Evaluation of Set-Top Boxes and
Network Equipment as a Covered
Product Subject to Energy Conservation
Standards

The following sections describe DOE’s
evaluation of whether set-top boxes and
network equipment fulfill the criteria
for being added as a covered product
pursuant to 42 U.S.C. 6292(b)(1). As
stated previously, DOE may classify a
consumer product as a covered product
if (1) classifying products of such type
as covered products is necessary and
appropriate to carry out the purposes of
EPCA; and (2) the average annual per-
household energy use by products of
such type is likely to exceed 100
kilowatt-hours (or its Btu equivalent)
per year.

A. Coverage Necessary or Appropriate
To Carry Out Purposes of EPCA

Coverage of set-top boxes and network
equipment is necessary or appropriate
to carry out the purposes of EPCA,
which include: (1) To conserve energy
supplies through energy conservation
programs, and, where necessary, the
regulation of certain energy uses; and
(2) to provide for improved energy
efficiency of motor vehicles, major
appliances, and certain other consumer
products. (42 U.S.C. 6201) The energy
use of set-top boxes and network
equipment has been increasing as
Internet connections, cable television,
and satellite television have become
increasingly common in the last twenty
years. Coverage of set top boxes and
network equipment will enable the
conservation of energy supplies through
both labeling programs and the
regulation of set-top box and network
equipment energy use. The national
energy use of set-top boxes and network
equipment is estimated to be 24.8
billion kilowatt-hours and increasing
every year. Because there is significant
variation in the annual energy
consumption of different models
currently available, technologies exist to
reduce the energy consumption of set-
top boxes and network equipment.

B. Average Household Energy Use

DOE calculated average household
energy use for set-top boxes and
network equipment, in households that
used the product, based on data from a
report on residential miscellaneous
electric loads,? a study on network
equipment energy use,3 and from a
report on national household Internet
access.* These reports provide annual
energy use per device, and the total
number of devices in operation in the
U.S. The percentage of households with
a set-top box is 71%, and the percentage
of households with Internet access is
69%. Based on this data, DOE believes
the presence of a set-top box within a
household is highly correlated with the
presence of network equipment. The
total number of households in the U.S.

2Roth, K.W. et al. 2007. Residential
Miscellaneous Electric Loads: Energy Consumption
Characterization and Savings Potential. Prepared
by TIAX LLC for DOE.

3Lanzisera, S., Nordman, B., & Brown, R.E. 2010.
Data Network Equipment Energy Use and Savings
Potential in Buildings. ACEEE Summer Study on
Energy Efficiency in Buildings.

4National Telecommunications and Information
Administration. 2010. Digital Nation: 21st Century
America’s Progress Toward Universal Broadband
Internet Access. Prepared for Department of
Commerce.
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in 2010 was 115 million; 3 therefore, the
number of households using set-top
boxes and network equipment was
approximately 82 million. The total
household energy use of set-top boxes
and network equipment was 24.8 billion
kilowatt-hours (kWh) in 2010. Therefore
the average U.S. per-household energy
use for set-top boxes and network
equipment in 2010 was 302 kilowatt-
hours. Therefore, DOE tentatively
determines that the average annual per-
household energy use for set-top boxes
and network equipment is likely to
exceed 100 kWh.

V. Procedural Issues and Regulatory
Review

DOE has reviewed its proposed
determination of set-top boxes and
network equipment under the following
executive orders and acts.

A. Review Under Executive Order 12866

The Office of Management and Budget
has determined that coverage
determination rulemakings do not
constitute “significant regulatory
actions’ under section 3(f) of Executive
Order 12866, Regulatory Planning and
Review, 58 FR 51735 (Oct. 4, 1993).
Accordingly, this proposed action was
not subject to review under the
Executive Order by the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996) requires
preparation of an initial regulatory
flexibility analysis for any rule that, by
law, must be proposed for public
comment, unless the agency certifies
that the proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities. A regulatory flexibility analysis
examines the impact of the rule on
small entities and considers alternative
ways of reducing negative effects. Also,
as required by E.O. 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003 to ensure that the potential impact
of its rules on small entities are properly
considered during the DOE rulemaking
process. 68 FR 7990 (February 19, 2003).
DOE makes its procedures and policies
available on the Office of the General

5Energy Information Administration. 2010.
Annual Energy Outlook 2010.

Counsel’s Web site at http://
www.gc.doe.gov.

DOE reviewed today’s proposed
determination under the provisions of
the Regulatory Flexibility Act and the
policies and procedures published on
February 19, 2003. If adopted, today’s
proposed determination would set no
standards; they would only positively
determine that future standards may be
warranted and should be explored in an
energy conservation standards and test
procedure rulemaking. Economic
impacts on small entities would be
considered in the context of such
rulemakings. On the basis of the
foregoing, DOE certifies that the
proposed determination, if adopted,
would have no significant economic
impact on a substantial number of small
entities. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this proposed determination. DOE
will transmit this certification and
supporting statement of factual basis to
the Chief Counsel for Advocacy of the
Small Business Administration for
review under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

This proposed determination, which
proposes to determine that set-top boxes
and network equipment meet the
criteria for a covered product for which
the Secretary may prescribe an energy
conservation standard pursuant to 42
U.S.C. 6295(0) and (p), will impose no
new information or record-keeping
requirements. Accordingly, the Office of
Management and Budget (OMB)
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

In this notice, DOE proposes to
positively determine that future
standards may be warranted and that
environmental impacts should be
explored in an energy conservation
standards rulemaking. DOE has
determined that review under the
National Environmental Policy Act of
1969 (NEPA), Public Law 91-190,
codified at 42 U.S.C. 4321 et seq. is not
required at this time. NEPA review can
only be initiated “as soon as
environmental impacts can be
meaningfully evaluated” (10 CFR
1021.213(b)). This proposed
determination would only determine
that future standards may be warranted,
but would not itself propose to set any
specific standard. DOE has, therefore,
determined that there are no
environmental impacts to be evaluated
at this time. Accordingly, neither an

environmental assessment nor an
environmental impact statement is
required.

E. Review Under Executive Order 13132

Executive Order (E.O.) 13132,
“Federalism” 64 FR 43255 (August 10,
1999), imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to assess carefully the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in developing
regulatory policies that have Federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process that it will follow
in developing such regulations. 65 FR
13735 (March 14, 2000). DOE has
examined today’s proposed
determination and concludes that it
would not preempt State law or have
substantial direct effects on the States,
on the relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. EPCA governs and
prescribes Federal preemption of State
regulations as to energy conservation for
the product that is the subject of today’s
proposed determination. States can
petition DOE for exemption from such
preemption to the extent permitted, and
based on criteria, set forth in EPCA. (42
U.S.C. 6297) No further action is
required by E.O. 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of E.O.
12988, “Civil Justice Reform” 61 FR
4729 (February 7, 1996), imposes on
Federal agencies the duty to: (1)
Eliminate drafting errors and ambiguity;
(2) write regulations to minimize
litigation; (3) provide a clear legal
standard for affected conduct rather
than a general standard; and (4) promote
simplification and burden reduction.
Section 3(b) of E.O. 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation specifies the following: (1)
The preemptive effect, if any; (2) any
effect on existing Federal law or
regulation; (3) a clear legal standard for
affected conduct while promoting
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simplification and burden reduction; (4)
the retroactive effect, if any; (5)
definitions of key terms; and (6) other
important issues affecting clarity and
general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of E.O. 12988
requires Executive agencies to review
regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether these standards are
met, or whether it is unreasonable to
meet one or more of them. DOE
completed the required review and
determined that, to the extent permitted
by law, this proposed determination
meets the relevant standards of E.O.
12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4, codified at 2 U.S.C. 1501 et seq.)
requires each Federal agency to assess
the effects of Federal regulatory actions
on State, local, and Tribal governments
and the private sector. For regulatory
actions likely to result in a rule that may
cause expenditures by State, local, and
Tribal governments, in the aggregate, or
by the private sector of $100 million or
more in any 1 year (adjusted annually
for inflation), section 202 of UMRA
requires a Federal agency to publish a
written statement that estimates the
resulting costs, benefits, and other
effects on the national economy. (2
U.S.C. 1532(a) and (b)) UMRA requires
a Federal agency to develop an effective
process to permit timely input by
elected officers of State, local, and
Tribal governments on a proposed
“significant intergovernmental
mandate.” UMRA also requires an
agency plan for giving notice and
opportunity for timely input to small
governments that may be potentially
affected before establishing any
requirement that might significantly or
uniquely affect them. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820 (March 18, 1997).
(This policy also is available at http://
www.gc.doe.gov). DOE reviewed today’s
proposed determination pursuant to
these existing authorities and its policy
statement and determined that the
proposed determination contains
neither an intergovernmental mandate
nor a mandate that may result in the
expenditure of $100 million or more in
any year, so the UMRA requirements do
not apply.

H. Review Under the Treasury and
General Government Appropriations
Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
proposed determination would not have
any impact on the autonomy or integrity
of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

Pursuant to E.O. 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights” 53 FR 8859 (March 15, 1988),
DOE determined that this proposed
determination would not result in any
takings that might require compensation
under the Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act of 2001

The Treasury and General
Government Appropriation Act of 2001
(44 U.S.C. 3516, note) requires agencies
to review most disseminations of
information they make to the public
under guidelines established by each
agency pursuant to general guidelines
issued by the Office of Management and
Budget (OMB). The OMB’s guidelines
were published at 67 FR 8452 (February
22, 2002), and DOE’s guidelines were
published at 67 FR 62446 (October 7,
2002). DOE has reviewed today’s
proposed determination under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

K. Review Under Executive Order 13211

E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,” 66
FR 28355 (May 22, 2001), requires
Federal agencies to prepare and submit
to OMB a Statement of Energy Effects
for any proposed significant energy
action. A “significant energy action” is
defined as any action by an agency that
promulgates a final rule or is expected
to lead to promulgation of a final rule,
and that: (1) Is a significant regulatory
action under E.O. 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
the Office of Information and Regulatory
Affairs (OIRA) as a significant energy
action. For any proposed significant

energy action, the agency must give a
detailed statement of any adverse effects
on energy supply, distribution, or use if
the proposal is implemented, and of
reasonable alternatives to the proposed
action and their expected benefits on
energy supply, distribution, and use.

DOE has concluded that today’s
regulatory action proposing to
determine that Set-top Boxes and
Network Equipment meets the criteria
for a covered product for which the
Secretary may prescribe an energy
conservation standard pursuant to 42
U.S.C. 6295(0) and (p) would not have
a significant adverse effect on the
supply, distribution, or use of energy.
This action is also not a significant
regulatory action for purposes of E.O.
12866, and the OIRA Administrator has
not designated this proposed
determination as a significant energy
action under E.O. 12866 or any
successor order. Therefore, this
proposed determination is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects for this proposed
determination.

L. Review Under the Information
Quality Bulletin for Peer Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (OSTP), issued
its Final Information Quality Bulletin
for Peer Review (the Bulletin). 70 FR
2664 (January 14, 2005). The Bulletin
establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
government, including influential
scientific information related to agency
regulatory actions. The purpose of the
Bulletin is to enhance the quality and
credibility of the Government’s
scientific information. DOE has
determined that the analyses conducted
for this rulemaking do not constitute
“influential scientific information,”
which the Bulletin defines as “‘scientific
information the agency reasonably can
determine will have or does have a clear
and substantial impact on important
public policies or private sector
decisions.” 70 FR 2667 (January 14,
2005). The analyses were subject to pre-
dissemination review prior to issuance
of this rulemaking.

DOE will determine the appropriate
level of review that would be applicable
to any future rulemaking to establish
energy conservation standards for set-
top boxes and network equipment.
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VI. Public Participation
A. Submission of Comments

DOE will accept comments, data, and
information regarding this notice of
proposed determination no later than
the date provided at the beginning of
this notice. After the close of the
comment period, DOE will review the
comments received and determine
whether set-top boxes and network
equipment is a covered product under
EPCA.

Comments, data, and information
submitted to DOE’s e-mail address for
this proposed determination should be
provided in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format.
Submissions should avoid the use of
special characters or any form of
encryption, and wherever possible
comments should include the electronic
signature of the author. No
telefacsimiles (faxes) will be accepted.

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: One copy of
the document should have all the
information believed to be confidential
deleted. DOE will make its own
determination as to the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include (1) a
description of the items; (2) whether
and why such items are customarily
treated as confidential within the
industry; (3) whether the information is
generally known or available from
public sources; (4) whether the
information has previously been made
available to others without obligations
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting persons which would
result from public disclosure; (6) a date
after which such information might no
longer be considered confidential; and
(7) why disclosure of the information
would be contrary to the public interest.

B. Issues on Which DOE Seeks
Comments

DOE welcomes comments on all
aspects of this proposed determination.
DOE is particularly interested in
receiving comments from interested
parties on the following issues related to
the proposed determination for set-top
boxes and network equipment:

¢ Definition(s) of set-top boxes and
network equipment;

e Whether classifying set-top boxes
and network equipment as a covered

product is necessary or appropriate to
carry out the purposes of EPCA;

¢ Calculations and values for
household and national energy
consumption; and

o Availability or lack of availability of
technologies for improving energy
efficiency of set-top boxes and network
equipment.

The Department is interested in
receiving views concerning other
relevant issues that participants believe
would affect DOE’s ability to establish
test procedures and energy conservation
standards for set-top boxes and network
equipment. The Department invites all
interested parties to submit in writing
by July 15, 2011, comments and
information on matters addressed in this
notice and on other matters relevant to
consideration of a determination for set-
top boxes and network equipment.

After the expiration of the period for
submitting written statements, the
Department will consider all comments
and additional information that is
obtained from interested parties or
through further analyses, and it will
prepare a final determination. If DOE
determines that set-top boxes and
network equipment qualify as a covered
product, DOE will consider a test
procedure and energy conservation
standards for set-top boxes and network
equipment. Members of the public will
be given an opportunity to submit
written and oral comments on any
proposed test procedure and standards.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Reporting and recordkeeping
requirements.

Issued in Washington, DC, on June 8, 2011.
Henry Kelly,

Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

[FR Doc. 2011-14825 Filed 6-14—11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0567; Directorate
Identifier 2010-NM-272-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD would require modification of the
fluid drain path in the leading edge area
of the wing. This proposed AD was
prompted by a design review following
a ground fire incident and reports of
flammable fluid leaks from the wing
leading edge area onto the engine
exhaust area. We are proposing this AD
to prevent flammable fluid from leaking
onto the engine exhaust nozzle which
could result in a fire.

DATES: We must receive comments on
this proposed AD by August 1, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: 202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; phone: 206—544-5000, extension
1; fax: 206—766—5680; e-mail:
me.boecom@boeing.com; Internet:
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Tung Tran, Aerospace Engineer,
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Propulsion Branch, ANM-140S, Seattle
Aircraft Certification Office (ACO),
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; phone: 425—
917-6505; fax: 425—-917—6590; e-mail:
Tung.Tran@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2011-0567; Directorate Identifier 2010—
NM-272—-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report of fuel
leaking from the wing leading edge area

at the inboard end of the number 5
leading edge slat of a Model 737
airplane. The leak was discovered
during a post-flight inspection with a
fuel quantity of over 2,500 pounds.
Subsequent investigation found that the
leak occurred in an area of the front spar
that does not have a proper drain path.
This led to the fuel draining onto the
engine exhaust nozzle. The leak appears
to have been caused by a loose retaining
nut of the slat track down stop. We are
proposing this AD to prevent flammable
fluid from leaking onto the engine
exhaust nozzle which could result in a
fire.

A Model 767 design review revealed
that some of the design features in the
Model 737 wing leading edge area also
exist in Model 767 airplanes. Additional
design reviews have led to similar
findings in Model 757 and Model 747
airplanes. We have issued AD 2010-23—
13, Amendment 39-16502 (75 FR
68688, November 9, 2009), for Model
757 airplanes, and are considering
rulemaking for Model 737 and Model
747 airplanes.

Relevant Service Information

We reviewed Boeing Special
Attention Service Bulletin 767-57—
0121, dated October 7, 2010. This
service information describes
procedures for modifying the fluid drain

ESTIMATED COSTS

path in the leading edge area of the
wing. The modification consists of
changing the leading edge of the lower
wing skin panels and the seal doors at
outboard slat station (OSS) 424.097, and
the wing ribs at OSS 464.475, through
repairs and new parts installation.
Additionally, the service information
specifies applying sealant, hole filling
compound, and leveling compound to
the wing leading edge; and applying
sealant to the wing ribs.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance
We estimate that this proposed AD
affects 361 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Leading edge fluid drainage modification ....... 22 work-hours x $85 per hour = $1,870 ........ $651 $2,521 $910,081

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage for affected individuals. As a
result, we have included all costs in our
cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2011-0567; Directorate Identifier 2010—
NM-272-AD.

Comments Due Date

(a) We must receive comments by August
1, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 767-200, —300, —300F, and
—400ER series airplanes, certificated in any
category, as identified in Boeing Special
Attention Service Bulletin 767-57-0121,
dated October 7, 2010.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 57, Wings.

Unsafe Condition

(e) This AD was prompted by a design
review following a ground fire incident and
reports of flammable fluid leaks from the
wing leading edge area onto the engine
exhaust area. We are issuing this AD to
prevent flammable fluid from leaking onto
the engine exhaust nozzle, which could
result in a fire.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Drain Path Modification

(g) Within 60 months after the effective
date of this AD, modify the fluid drain path
in the leading edge area of the wing, in
accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 767-57-0121, dated October
7, 2010.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(i) For more information about this AD,
contact Tung Tran, Aerospace Engineer,
Propulsion Branch, ANM-1408S, Seattle
Aircraft Certification Office (ACO), FAA,
1601 Lind Avenue, SW., Renton, Washington
98057-3356; phone: 425-917—-6505; fax: 425—
917-6590; e-mail: Tung.Tran@faa.gov.

(j) For service information identified in this
AD, contact Boeing Commercial Airplanes,
Attention: Data & Services Management,

P.O. Box 3707, MC 2H-65, Seattle,
Washington 98124-2207; phone: 206—544—
5000, extension 1; faX: 206—766—-5680;
e-mail: me.boecom@boeing.com; Internet:
https://www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on June 7,
2011.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-14698 Filed 6-14—11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 230, 240 and 260

[Release Nos. 33-9222; 34-64639; 39-2474;
File No. S7-22-11]

RIN 3235-AL16
Exemptions for Security-Based Swaps
Issued by Certain Clearing Agencies

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rules.

SUMMARY: We are proposing exemptions
under the Securities Act of 1933, the
Securities Exchange Act of 1934, and
the Trust Indenture Act of 1939 for
security-based swaps issued by certain
clearing agencies satisfying certain
conditions. The proposed rules would
exempt transactions by clearing
agencies in these security-based swaps
from all provisions of the Securities Act,
other than the Section 17(a) anti-fraud
provisions, as well as exempt these
security-based swaps from Exchange
Act registration requirements and from
the provisions of the Trust Indenture
Act, provided certain conditions are
met.

DATES: Comments on the proposed rules
should be received on or before July 25,
2011.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/proposed.shtml);

¢ Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-22-11 on the subject line;
or

¢ Use the Federal Rulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Elizabeth M. Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-22—11. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. We will
post all comments on the Commission’s
Internet Web site (http://www.sec.gov/
rules/proposed.shtml). Comments are
also available for public inspection and
copying in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; we do
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Tamara Brightwell, Senior Special
Counsel to the Director, Michael J.
Reedich, Special Counsel, Office of
Chief Counsel, or Andrew Schoeffler,
Special Counsel, Office of Capital
Market Trends, Division of Corporation
Finance, at (202) 551-3500, U.S.
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-4561.

SUPPLEMENTARY INFORMATION: We are
proposing new Rule 239 under the
Securities Act of 1933 (“‘Securities
Act”).r We are also proposing new Rule
12a—10 and an amendment to Rule 12h—
1 under the Securities Exchange Act of
1934 (“Exchange Act”) 2 and Rule 4d-11
under the Trust Indenture Act of 1939
(““Trust Indenture Act”).3

115 U.S.C. 77a et seq.
215 U.S.C. 78a et seq.
315 U.S.C. 77aaa et seq.
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I. Background

On July 21, 2010, the President signed
the Dodd-Frank Act into law.# The
Dodd-Frank Act was enacted to, among
other purposes, promote the financial
stability of the United States by
improving accountability and
transparency in the financial system.>
Title VII of the Dodd-Frank Act provides
the Securities and Exchange
Commission (“SEC” or the
“Commission”’) and the Commodity
Futures Trading Commission (“CFTC”)
with the authority to regulate over-the-
counter (“OTC”) derivatives in light of
the recent financial crisis.

The Dodd-Frank Act provides that the
CFTC will regulate “swaps,” the SEC
will regulate “security-based swaps,”
and the CFTC and SEC will jointly
regulate “mixed swaps.” ¢ The Dodd-
Frank Act amends the Exchange Act to
require, among other things, the
following: (1) Transactions in security-
based swaps must be submitted for
clearing to a clearing agency if such
security-based swap is one that the
Commission has determined is required
to be cleared, unless an exception from
mandatory clearing applies; 7 (2)
transactions in security-based swaps
must be reported to a registered
security-based swap data repository
(“SDR”) or the Commission; 8 and (3) if
a security-based swap is subject to
mandatory clearing, transactions in
security-based swaps must be executed
on an exchange or a registered or
exempt security-based swap execution
facility (“‘security-based SEF”’), unless

4The Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010).

5 See Public Law 111-203, Preamble.

6 Section 712(d) of the Dodd-Frank Act provides
that the Commission and the CFTC, in consultation
with the Board of Governors of the Federal Reserve
System, shall jointly further define the terms
“swap,” “security-based swap,” “swap dealer,”
“security-based swap dealer,” “major swap
participant,” “major security-based swap
participant,” “eligible contract participant,” and
“security-based swap agreement.” These terms are
defined in Sections 721 and 761 of the Dodd-Frank
Act and, with respect to the term “eligible contract
participant,” in Section 1a(18) of the Commodity
Exchange Act (“CEA”), 7 U.S.C. 1a(18), as re-
designated and amended by Section 721 of the
Dodd-Frank Act. See Definitions Contained in Title
VII of Dodd-Frank Wall Street Reform and
Consumer Protection Act, Release No. 34-62717
(Aug. 13, 2010), 75 FR 51429 (Aug. 20, 2010)
(advance joint notice of proposed rulemaking
regarding definitions contained in Title VII of the
Dodd-Frank Act); and Product Definitions
Contained in Title VII of the Dodd-Frank Wall
Street Reform and Consumer Protection Act,
Release No. 33-9204; 34-64372 (Apl‘. 29, 2011) 76
FR 29818.

7 See Public Law 111-203, § 763(a) (adding
Exchange Act Section 3C).

8 See Public Law 111-203, §§ 763(i) and 766(a)
(adding Exchange Act Sections 13(m)(1)(G) and
13A(A)(1), respectively).

no exchange or security-based SEF
makes such security-based swap
available for trading or the security-
based swap transaction is subject to the
clearing exception in Exchange Act
Section 3C(g).? In this release, we are
proposing exemptions from the
registration requirements of the
Securities Act and the Exchange Act,
and from the qualification requirements
of the Trust Indenture Act, to facilitate
implementation of these new
requirements.

We believe that the increased use of
central clearing for security-based swaps
should help to promote robust risk
management, foster greater efficiencies,
improve investor protection, and
promote transparency in the market for
security-based swaps.1® The Dodd-
Frank Act seeks to ensure that, wherever
possible and appropriate, security-based
swaps are cleared.1? Paragraph (a)(1) of
new Exchange Act Section 3C
establishes a mandatory clearing
requirement for certain security-based
swaps.12 Exchange Act Section 3C(b)
sets forth a process by which we would
determine whether a security-based
swap or any group, category, type or
class of security-based swap that a
clearing agency plans to accept for
clearing is required to be cleared.3 If we

9 See Public Law 111-203, § 763(a) (adding
Exchange Act Section 3C). See also Public Law
111-203, § 761 (adding Exchange Act Section
3(a)(77) (defining the term “‘security-based swap
execution facility”)), and Registration and
Regulation of Security-Based Swap Execution
Facilities, Release No. 34-63825 (Feb. 2, 2011) 76
FR 10948 (Feb. 28, 2011).

10 See Ownership Limitations and Governance
Requirements for Security-Based Swap Clearing
Agencies, Security-Based Swap Execution Facilities,
and National Securities Exchanges with Respect to
Security-Based Swaps under Regulation MC,
Release No. 34-63107 (Oct. 14, 2010), 75 FR 65881
(Oct. 26, 2010), Section III.A.2.a.

11 See, e.g., Report of the Senate Committee on
Banking, Housing, and Urban Affairs regarding The
Restoring American Financial Stability Act of 2010,
S. Rep. No. 111-176 at 34 (stating that “[s]ome parts
of the OTC market may not be suitable for clearing
and exchange trading due to individual business
needs of certain users. Those users should retain
the ability to engage in customized, uncleared
contracts while bringing in as much of the OTC
market under the centrally cleared and exchange-
traded framework as possible.”).

12 Section 763(a) of the Dodd-Frank Act added
Section 3C to the Exchange Act. See also Process
for Submissions for Review of Security-Based Swaps
for Mandatory Clearing and Notice Filing
Requirements for Clearing Agencies; Technical
Amendments to Rule 19b—4 and Form 19b-4
Applicable to All Self-Regulatory Organizations,
Release No. 34-63557 (Dec. 15, 2010), 75 FR 82490
(Dec. 30, 2010) (“Mandatory Clearing Proposing
Release”).

13 See Exchange Act Section 3C(b) and Mandatory
Clearing Proposing Release. In the Mandatory
Clearing Proposing Release, we proposed rules to
establish processes for (i) clearing agencies
registered with the Commission to submit for
review each security-based swap, or any group,
category, type or class of security-based swaps, that

make a determination that a security-
based swap is required to be cleared,
then parties may not engage in such a
security-based swap without submitting
it for clearing, unless an exception
applies.1¢ If we make a determination
that a security-based swap is not
required to be cleared, such security-
based swap may still be cleared on a
non-mandatory basis by the clearing
agency if it has rules that permit it to
clear such security-based swap.1°

Clearing agencies are broadly defined
under the Exchange Act and may
undertake a variety of functions.1® One
such function is to act as a central
counterparty (“CCP”).17 For example,
when a security-based swap between
two counterparties that are members of
a CCP is executed and submitted for
clearing, the original contract is
extinguished and is replaced by two
new contracts where the CCP is the
buyer to the seller and the seller to the
buyer.18 At that point, the original
counterparties are no longer
counterparties to each other. As a result,
the creditworthiness and liquidity of the
CCP is substituted for the
creditworthiness and liquidity of the
original counterparties.19

the clearing agency plans to accept for clearing for
a determination by the Commission of whether the
security-based swap, or group, category, type or
class of security-based swap is required to be
cleared, and to determine the manner of notice the
clearing agency must provide to its members of
such submission, and (ii) how the Commission may
stay the requirement that a security-based swap is
subject to mandatory clearing.

14 See Exchange Act Section 3C(g) and Mandatory
Clearing Proposing Release. Section 3C(g)(1)
provides that a security-based swap otherwise
subject to mandatory clearing is not required to be
cleared if one party to the security-based swap is
not a financial entity, is using security-based swaps
to hedge or mitigate commercial risk, and notifies
the Commission, in a manner set forth by the
Commission, how it generally meets its financial
obligations associated with entering into non-
cleared security-based swaps.

15 See 15 U.S.C. 78s(b) and 12 U.S.C. 5465(e). See
also Mandatory Clearing Proposing Release.

16 See Exchange Act Section 3(a)(23).

17 A CCP is an entity that interposes itself
between the counterparties to a securities
transaction, acting functionally as the buyer to
every seller and the seller to every buyer. See
Clearing Agency Standards for Operation and
Governance, Release No. 34—64017 (Mar. 3, 2011),
76 FR 14472 (Mar. 16, 2011) (“Clearing Agency
Standards Proposing Release”).

18‘““Novation” is a “process through which the
original obligation between a buyer and seller is
discharged through the substitution of the CCP as
seller to buyer and buyer to seller, creating two new
contracts.” Committee on Payment and Settlement
Systems, Technical Committee of the International
Organization of Securities Commissioners,
Recommendations for Central Counterparties
(November 2004) at 66.

19 See Cecchetti, Gyntelberg and Hollanders,
Central counterparties for over-the-counter
derivatives, BIS Quarterly Review, September 2009,
available at http://www.bis.org/publ/qtrpdf/
r_qt0909f.pdf.
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Under the rules we recently proposed
regarding mandatory clearing, to meet
the clearing requirement in Exchange
Act Section 3G, the parties would be
required to submit security-based swaps
required to be cleared to a clearing
agency that functions as a CCP for
central clearing.2° The proposed rules
also would establish procedures for a
clearing agency to submit to us for a
review each security-based swap, or
group, category, type or class of
security-based swap, that the clearing
agency plans to accept for clearing. We
would review the submission and make
a determination about whether the
security-based swap, or group, category,
type or class of security-based swap, is
required to be cleared.2! Under the
statute and the proposed rules, the
submission would be publicly available
and a public comment period would be
provided with respect to whether the
clearing requirement will apply.22

If we determine that a security-based
swap, or group, category, type, or class
of security-based swap is required to be
cleared, counterparties would be
required to submit such security-based
swaps negotiated and entered into
bilaterally to the clearing agency for
novation.23 Thus, for security-based
swaps submitted for novation, the CCP
will be the issuer of new security-based
swaps. Because the definition of
“security” in the Securities Act was
amended in the Dodd-Frank Act to
include security-based swaps,24 the
novation of a security-based swap by a
clearing agency functioning as a central
counterparty involves an offer and sale
by the clearing agency of a security (the
security-based swap) under the
Securities Act.

The Securities Act requires that any
offer and sale of a security must either
be registered under the Securities Act or
made pursuant to an exemption from
registration.25 Certain provisions of the
Exchange Act relating to the registration
of classes of securities and the indenture
qualification provisions of the Trust
Indenture Act also potentially would
apply to security-based swaps. The
provisions of Section 12 of the Exchange
Act could, without an exemption,
require that security-based swaps be

20 See Mandatory Clearing Proposing Release and
proposed Rule 3Ca-2.

21 See Mandatory Clearing Proposing Release and
Public Law 111-203, § 763(a) (adding Exchange Act
Section 3C).

22[d.

23 See Exchange Act Section 3C and proposed
Exchange Act Rule 3Ca-2.

24 See Public Law 111-203, Section 761(a)
(amending Section 3(a) of the Exchange Act).

25 See Section 5 of the Securities Act [15 U.S.C.
77¢l.

registered before a transaction could be
effected on a national securities
exchange.26 In addition, registration of a
class of security-based swaps under
Section 12(g) would be required if the
security-based swap is considered an
equity security and there are more than
500 record holders of a particular class
of security-based swaps at the end of a
fiscal year. Further, without an
exemption, the Trust Indenture Act
would require qualification of an
indenture for security-based swaps
considered to be debt.2”

The provisions of the Dodd-Frank Act
do not contain an exemption from
Securities Act or Exchange Act
registration, or from Trust Indenture Act
qualification, for security-based swaps,
and we believe that compliance with the
registration and qualification provisions
of these Acts likely would be
impracticable and frustrate the purposes
of the Dodd-Frank Act. We have taken
action in the past to facilitate clearing of
certain credit default swaps by clearing
agencies functioning as CCPs. For
example, prior to enactment of the
Dodd-Frank Act, we permitted five
clearing agencies to clear certain credit
default swaps (“eligible CDS”’) on a
temporary conditional basis.28 To

26 We note that a registered security-based SEF
would not be a national securities exchange for
purposes of the Exchange Act. Therefore, Exchange
Act Sections 12(a) and (b) would not be applicable
to transactions effected through such facilities.

27 See 15 U.S.C. 77aaa et seq.

28 See Order Granting Temporary Exemptions
under the Securities Exchange Act of 1934 in
Connection with Request on Behalf of ICE Clear
Europe Limited Related to Central Clearing of
Credit Default Swaps, and Request for Comments,
Release No. 34-60372 (Jul. 23, 2009), 74 FR 37748
(Jul. 29, 2009), Order Extending Temporary
Conditional Exemptions Under the Securities
Exchange Act of 1934 in Connection With Request
on Behalf of ICE Clear Europe, Limited Related to
Central Clearing of Credit Default Swaps, and
Request for Comments, Release No. 34-61973 (Apr.
23, 2010), 75 FR 22656 (Apr. 29, 2010), and Order
Extending Temporary Conditional Exemptions
under the Securities Exchange Act of 1934 in
Connection with Request on Behalf of ICE Clear
Europe, Limited Related to Central Clearing of
Credit Default Swaps and Request for Comment,
Release No. 34-63389 (Nov. 29, 2010), 75 FR 75520
(Dec. 3, 2010); Order Granting Temporary
Exemptions under the Securities Exchange Act of
1934 in Connection with Request on Behalf of Eurex
Clearing AG Related to Central Clearing of Credit
Default Swaps, and Request for Comments, Release
No. 34-60373 (Jul. 23, 2009), 74 FR 37740 (Jul. 29,
2009), Order Extending and Modifying Temporary
Conditional Exemptions Under the Securities
Exchange Act of 1934 in Connection With Request
on Behalf of Eurex Clearing AG Related to Central
Clearing of Credit Default Swaps, and Request for
Comment, Release No. 34-61975 (Apr. 23, 2010), 75
FR 22641 (Apr. 29, 2010), and Order Extending
Temporary Conditional Exemptions under the
Securities Exchange Act of 1934 in Connection with
Request on Behalf of Eurex Clearing, AG Related to
Central Clearing of Credit Default Swaps and
Request for Comment, Release No. 34-63390 (Nov.
29, 2010), 75 FR 75518 (Dec. 3, 2010); Order

facilitate the operation of clearing
agencies as CCPs for eligible CDS, we
also adopted interim temporary
exemptions from certain provisions of
the Securities Act, the Exchange Act
and the Trust Indenture Act, subject to
certain conditions.2? In the adopting
release, we noted that we believed that
the existence of CCPs for CDS would be
important in helping to reduce
counterparty risks inherent in the CDS

Granting Temporary Exemptions Under the
Securities Exchange Act of 1934 in Connection With
Request of Chicago Mercantile Exchange Inc. and
Citadel Investment Group, L.L.C. Related to Central
Clearing of Credit Default Swaps, and Request for
Comments, Release No. 34—59578 (Mar. 13, 2009),
74 FR 11781 (Mar. 19, 2009), Order Extending and
Modifying Temporary Exemptions under the
Securities Exchange Act of 1934 in Connection with
Request of Chicago Mercantile Exchange Inc.
Related to Central Clearing of Credit Default Swaps,
and Request for Comments, Release No. 34-61164
(Dec. 14, 2009), 74 FR 67258 (Dec. 18, 2009), Order
Extending Temporary Exemptions under the
Securities Exchange Act of 1934 in Connection with
Request of Chicago Mercantile Exchange Inc.
Related to Central Clearing of Credit Default Swaps,
and Request for Comments, Release No. 34—61803
(Mar. 30, 2010), 75 FR 17181 (Apr. 5, 2010), and
Order Extending Temporary Conditional
Exemptions under the Securities Exchange Act of
1934 in Connection with Request of Chicago
Mercantile Exchange Inc. Related to Central
Clearing of Credit Default Swaps and Request for
Comment, Release No. 34-63388 (Nov. 29, 2010), 75
FR 75522 (Dec. 3, 2010); Order Granting Temporary
Exemptions Under the Securities Exchange Act of
1934 in Connection With Request on Behalf of ICE
US Trust LLC Related to Central Clearing of Credit
Default Swaps, and Request for Comments, Release
No. 34-59527 (Mar. 6, 2009), 74 FR 10791 (Mar. 12,
2009), Order Extending and Modifying Temporary
Exemptions under the Securities Exchange Act of
1934 in Connection with Request from ICE Trust
U.S. LLC Related to Central Clearing of Credit
Default Swaps, and Request for Comments, Release
No. 34-61119 (Dec. 4, 2009), 74 FR 65554 (Dec. 10,
2009); Order Extending Temporary Exemptions
under the Securities Exchange Act of 1934 in
Connection with Request of ICE Trust U.S. LLC
Related to Central Clearing of Credit Default Swaps,
and Request for Comments, Release No. 34-61662
(Mar. 5, 2010), 75 FR 11589 (Mar. 11, 2010), and
Order Extending and Modifying Temporary
Exemptions under the Securities Exchange Act of
1934 in Connection with Request of ICE Trust U.S.
LLC Related to Central Clearing of Credit Default
Swaps and Request for Comment, Release No. 34—
63387 (Nov. 29, 2010), 75 FR 75502 (Dec. 3, 2010);
and Order Granting Temporary Exemptions Under
the Securities Exchange Act of 1934 in Connection
with Request of LIFFE Administration and
Management and LCH.Clearnet Ltd. Related to
Central Clearing Of Credit Default Swaps, and
Request for Comments, Release No. 34—-59164 (Dec.
24, 2008), 74 FR 139 (Jan. 2, 2009) (collectively,
“CDS Clearing Exemption Orders”). LIFFE A&M
and LCH.Clearnet Ltd. allowed their order to lapse
without seeking renewal.

29 See Temporary Exemptions for Eligible Credit
Default Swaps to Facilitate Operation of Central
Counterparties to Clear and Settle Credit Default
Swaps, Release No. 33—-8999 (Jan. 14, 2009), 74 FR
3967 (Jan. 22, 2009) (“Temporary CDS Exemptions
Release”). The interim final temporary rules
exempted eligible credit default swaps from all
provisions of the Securities Act, other than the
Section 17(a) anti-fraud provisions, the Exchange
Act registration requirements, and the provisions of
the Trust Indenture Act, provided certain
conditions were met.
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market.3° In addition to those actions
with respect to eligible CDS, as
discussed further below, the exemptions
we are proposing today are similar to
exemptions under the Securities Act
and the Exchange Act for security
futures products and certain
standardized options.31

The rules proposed in this release are
intended to further the goal of central
clearing of security-based swaps by
providing exemptions for the issuance
of security-based swaps in connection
with novation by a registered or exempt
clearing agency functioning as a CCP
from certain regulatory provisions that
might otherwise interfere with such
clearing activities. Without an
exemption, a clearing agency
functioning as a CCP would be required
to register the security-based swap
transaction, which could unnecessarily
impede the central clearing of security-
based swaps.32 In addition, the clearing
agency would be subject to Exchange
Act registration and reporting
requirements, and to the requirements
of the Trust Indenture Act. We believe
that the proposed exemptions from the
Securities Act, Exchange Act, and Trust
Indenture Act are necessary to facilitate
the intent of the Dodd-Frank Act with
respect to mandatory clearing of
security-based swaps. As noted above,
these proposed exemptions are similar
to the exemptions we adopted for
eligible CDS and standardized options,
as well as the exemptions that are
provided in the Securities Act and the
Exchange Act for security futures
products. In addition to our interest in
facilitating clearing of security-based
swaps, we believe that security-based
swaps can be used for financial
purposes similar to those served by
standardized options and security
futures products, and thus we believe
that it is appropriate to establish
comparable regulatory treatment for
security-based swaps. By doing so, we
believe that the proposed exemptions
would allow for economically similar

30 See id. We extended the expiration date of the
final temporary rules until July 16, 2011. See
Extension of Temporary Exemptions for Eligible
Credit Default Swaps to Facilitate Operation of
Central Counterparties to Clear and Settle Credit
Default Swaps, Release No. 33-9158 (Nov. 19,
2010), 75 FR 72660 (Nov. 26, 2010).

31 See Exemption for Standardized Options From
Provisions of the Securities Act of 1933 and From
the Registration Requirements of the Securities
Exchange Act of 1934, Release No. 33-8171 (Dec.
23, 2002), 68 FR 1 (Jan. 2, 2003) (‘“‘Standardized
Options Release™).

32]n addition, because the novation generally
occurs after the counterparties have agreed to enter
into the bilateral security-based swap being novated
the investment decision by the counterparties
already has occurred.

regulatory treatment under the
Securities Act and Exchange Act.33

II. Discussion of the Proposed Rules
and Amendments

We are proposing rules and
amendments to existing rules
(collectively, “proposed rules”) to
provide certain exemptions under the
Securities Act, the Exchange Act, and
the Trust Indenture Act for security-
based swaps issued by clearing agencies
functioning as CCPs.

A. Securities Act Rule 239

We are proposing Securities Act Rule
239 to exempt the offer and sale of
security-based swaps that are or will be
issued to eligible contract participants
by, and in a transaction involving, a
clearing agency that is registered under
Section 17A of the Exchange Act 34 or
exempt from such registration 35 by rule,
regulation or order of the Commission
(“registered or exempt clearing agency”’)
in its function as a CCP, from all
provisions of the Securities Act, except
the anti-fraud provisions of Section
17(a), subject to certain conditions.36

33 Standardized options and security futures
products are only traded on a national securities
exchange and thus are subject to listing standards.
This differs from the regulatory treatment of
security-based swaps under the provisions of the
Dodd-Frank Act, which provide that a security-
based swap may be cleared by the clearing agency
but does not require such security-based swap to be
traded on a national securities exchange. We note,
however, that security-based swap transactions
must be registered under the Securities Act and
traded on an exchange if offered or sold to non-
eligible contract participants. See Public Law 111—
203 § 768(b) (adding Securities Act Section 5(d))
and Public Law 111-203 § 763(e) (adding Exchange
Act Section 6(1)).

34 Section 763(b) of the Dodd-Frank Act provides
that certain security-based swap clearing agencies
will be deemed registered as clearing agencies for
the purpose of clearing security-based swaps. The
deemed registered provision, which becomes
effective on July 16, 2011, applies if the entity is:
(i) A depository institution that cleared swaps as a
multilateral clearing organization before July 21,
2010, or (ii) a derivatives clearing organization
registered with the CFTC that cleared swaps
pursuant to a clearing agency exemption of the
Commission before July 21, 2010. Currently, four
security-based swap clearing agencies have
temporary conditional exemptions from clearing
agency registration under Section 17A solely to
perform the functions of a clearing agency for
certain CDS. See CDS Clearing Exemption Orders.

35 The Dodd-Frank Act contains provisions
permitting the Commission to provide exemptions
from clearing agency registration with respect to
security-based swaps in limited instances. See
footnote 42 below. The Commission has the
authority to, jointly with the CFTC, prescribe
regulations regarding mixed swaps as may be
necessary to carry out the provisions of Title VII of
the Dodd-Frank Act. The proposed rules would
cover security-based swaps, including mixed
swaps, issued by clearing agencies that the
Commission specifically exempts from registration
by rule, regulation, or order.

3615 U.S.C. 77q. This exemption is similar to the
Securities Act exemptions for standardized options

Thus, proposed Securities Act Rule 239
will permit the offer and sale of
security-based swaps to eligible contract
participants that are or will be issued
by, and in a transaction involving, a
registered or exempt clearing agency in
its function as a CCP without requiring
compliance with Section 5 of the
Securities Act.37

For the reasons described below,
under the proposed rule, the offer and
sale of a security-based swap would be
exempt from the provisions of the
Securities Act, other than Section 17(a),
if the following conditions are satisfied:

e The security-based swap is or will
be issued by a clearing agency that is
registered with us or exempt from such
registration by rule, regulation or order
of the Commission;

e The Commission has determined
that the security-based swap is required
to be cleared or the registered or exempt
clearing agency is permitted to clear the
security-based swap pursuant to its
rules;

¢ The security-based swap is sold
only to an eligible contract participant
(as defined in Section 1a(18) of the
Commodity Exchange Act) in a
transaction involving the registered or
exempt clearing agency in its function
as a CCP with respect to the security-
based swap; 38 and

and security futures products. See Securities Act
Rule 238 [17 CFR 230.238] and Section 3(a)(14) [15
U.S.C. 77c(a)(14)].

37 The proposed exemption for the security-based
swap transaction from Securities Act registration
would not apply to any securities that may be
delivered in settlement or payment of any
obligations under the security-based swap (e.g. a
physically settled credit default swap). With respect
to such securities transactions, the parties to the
security-based swap must either be able to rely on
another exemption from the registration
requirements of the Securities Act or must register
such transaction. In evaluating the availability of an
exemption from the Securities Act registration
requirements, if such a security-based swap may be
settled or paid through the delivery of a security,
then the transaction in the underlying or referenced
security will be considered to occur at the same
time as the transaction in the related security-based
swap. In this connection, we note that the Dodd-
Frank Act amended Section 2(a)(3) of the Securities
Act to provide that security-based swaps could not
be used by an issuer, its affiliates, or underwriters
to circumvent the registration requirements of
Securities Act Section 5 with respect to the issuer’s
securities underlying the security-based swap. As
amended, Section 2(a)(3) provides that ““[a]ny offer
or sale of a security-based swap by or on behalf of
the issuer of the securities upon which such
security-based swap is based or is referenced, an
affiliate of the issuer, or an underwriter, shall
constitute a contract for sale of, sale of, offer to for
sale, or offer to sell such securities.” As a result,
such issuer, affiliate, or underwriter would have to
comply with the registration requirements of the
Securities Act with respect to such underlying or
referenced security, unless another exemption from
registration was available.

38Eligible contract participant is defined in CEA
Section 1a(18) (as re-designated and amended by

Continued
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¢ For each security-based swap that
would be offered or sold in reliance
upon this exemption, the following
information is included in an agreement
covering the security-based swap the
registered or exempt clearing agency
provides to, or makes available to, its
counterparty or is posted on a publicly
available Web site maintained by the
registered or exempt clearing agency:

e A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the security
or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

¢ A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

We believe that the proposed rule
exempting offers and sales of such
security-based swaps by a registered or
exempt clearing agency in its function
as a CCP will further the goal in the
Dodd-Frank Act of central clearing of
security-based swaps. Without
exempting the offers and sales of such
security-based swaps by a registered or
exempt clearing agency in its function
as a CCP from the Securities Act (other
than Section 17(a)), we believe that a
registered or exempt clearing agency
may not be able to clear security-based
swaps in the manner contemplated by
the Dodd-Frank Act and our proposed

Section 721 of the Dodd-Frank Act. See also Public
Law 111-203, § 761(a) (adding Exchange Act
Section 3(a)(65), which refers to the definition of
eligible contract participant in the CEA. The
definition of eligible contract participant contained
the CEA (as amended by the Dodd-Frank Act)
includes: financial institutions; insurance
companies; investment companies; other entities
and employee benefit plans; State and local
municipal entities; market professionals, such as
broker dealers, futures commission merchants, floor
brokers, and investment advisors; and natural
persons with a specified dollar amount invested on
a discretionary basis. For certain of the entities and
market professionals, the definition also contains
certain conditions relating to the amount of assets
or amount of monies invested on a discretionary
basis. For a complete description of the definition,
see CEA Section 1a(18) and Section 721 of the
Dodd-Frank Act.

rules implementing its provisions.
Further, we believe that with the above
conditions, an exemption from the
Securities Act is necessary and
appropriate in the public interest and
consistent with the protection of
investors.39

Request for Comment

1. Should we provide an exemption
from the provisions of the Securities
Act, other than the antifraud provisions
of Section 17(a), for the offer and sale of
security-based swaps that are or will be
issued to eligible contract participants
by, and in a transaction involving, a
registered or exempt clearing agency in
its function as a CCP? Why or why not?

2. If we provide an exemption, are the
proposed conditions to the exemption
appropriate? Why or why not? Are there
additional or different conditions that
we should impose? Should we require
more specificity as to the terms of the
security-based swaps?

1. Registered or Exempt Clearing
Agency Issuing Security-Based Swaps in
Its Function as a CCP

The proposed Securities Act
exemption would apply only to offers
and sales of security-based swaps that
are or will be issued by, and in a
transaction involving, a clearing agency
in its function as a CCP that is either
registered with us or exempt from such
registration by rule, regulation or order
of the Commission. Registered clearing
agencies are regulated by us under the
Exchange Act and must comply with the
standards in Exchange Act Section
17A.4° The activities of such clearing
agencies relating to the clearing or
submission for clearing of security-
based swaps are subject to regulation
under the Exchange Act and applicable
rules thereunder.4! The proposed rule
also would be available for security-
based swaps that are issued by a
clearing agency that we have exempted

39 We believe that if the conditions to the
proposed exemption are satisfied, then the
protections provided for in the exemption for
security futures arising from the requirement for
exchange trading, such as compliance with the
statutory listing standards, are not needed here. See
Section 6(h) of the Exchange Act [15 U.S.C. 78f(h)].
Unlike security future products that may be
purchased by any person, security-based swaps
issued by a registered or exempt clearing agency in
its function as a CCP may only be entered into by
eligible contract participants (unless the security-
based swap transaction is on a national securities
exchange and there is an effective registration
statement under the Securities Act covering
transactions in such security-based swap). See
Public Law 111-203, § 763(e) (adding Exchange Act
Section 6(1)) and § 768(b) (adding Securities Act
Section 5(d)).

4015 U.S.C. 78q—1. See also discussion in
Mandatory Clearing Proposing Release.

41]d.

from registration with us by rule,
regulation, or order, subject to such
terms and conditions contained in any
exemption.42 We believe it is
appropriate to make the proposed
Securities Act exemption available to
security-based swaps issued by exempt
clearing agencies because in granting an
exemption the Commission could
impose conditions to the availability of
the exemption that would provide
protection to investors.

The proposed exemption would only
apply to the extent the clearing agency
will issue or is issuing the security-
based swap in its function as a CCP and
will apply to transactions involving
such clearing agency.43 We note that a
clearing agency’s role as a CCP and an
issuer of security-based swaps is similar
to a clearing agency’s role with respect
to standardized options.** We believe
that a clearing agency’s role as a CCP for
security-based swaps, similar to a
clearing agency’s role with respect to
standardized options, is fundamentally
different from a conventional issuer that
registers transactions in its securities
under the Securities Act. For example,
the purchaser of a security-based swap
does not, except in the most formal
sense, make an investment decision
regarding the clearing agency.4 Rather,
the security-based swap investment
decision is based on the referenced
security, loan, narrow-based security
index, or issuer. In this circumstance,
coupled with the other conditions to the

42 Section 763(b) of the Dodd-Frank Act amended
the Exchange Act and added Section 17(k), which
provides that “[tlhe Commission may exempt,
conditionally or unconditionally, a clearing agency
from registration under this section for the clearing
of security-based swaps if the Commission
determines that the clearing agency is subject to
comparable, comprehensive supervision and
regulation by the Commodity Futures Trading
Commission or the appropriate government
authorities in the home country of the agency. Such
conditions may include, but are not limited to,
requiring that the clearing agency be available for
inspection by the commission and make available
all information requested by the Commission.”
Thus, although we have the authority under the
Exchange Act, as amended by the Dodd-Frank Act,
to provide exemptions from clearing agency
registration, our authority to grant an exemption
from registration for clearing agencies that clear
security-based swaps is more limited than it is for
other clearing agencies.

43 As we noted above, when functioning as a CCP,
a clearing agency’s creditworthiness and liquidity
are substituted for the creditworthiness and
liquidity of the original counterparties. See footnote
19 above and accompanying text.

44 See Standardized Options Release.

45We note, however, that a member or other user
of a clearing agency may have an interest in the
financial condition of the clearinghouse because the
member or user will be relying on the ability of the
clearinghouse to meet its obligations with respect
to cleared transactions. Registered clearing agencies
are required to make their audited financial
statements and other information about themselves
publicly available. See 15 U.S.C. 78j(b).
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proposed exemption, we do not believe
that Securities Act registration of the
offer and sale of security-based swaps
by a clearing agency in its function as

a CCP to eligible contract participants is
necessary.

Request for Comment

3. Is the proposed exemption
appropriately conditioned on the
registered or exempt clearing agency
issuing the security-based swap in its
function as a CCP? Why or why not?
Should there be a distinction between
registered and exempt clearing agencies
for this purpose?

2. Security-Based Swaps the
Commission Determines Are Required
To Be Cleared or That a Clearing Agency
Is Permitted To Clear Pursuant to Its
Rules

We recently proposed rules to
implement the provisions of the Dodd-
Frank Act regarding mandatory and
voluntary clearing of security-based
swaps, or groups, categories, or types or
classes of security-based swaps.4¢ Our
proposed rules would establish
procedures for a clearing agency to
submit for a review the security-based
swap, or group, category, type or class
of security-based swap, that the clearing
agency plans to accept for clearing. As
proposed, we would review the
submission and make a determination of
whether the security-based swap, or
group, category, type or class of
security-based swap, is required to be
cleared.4”

Consistent with the purposes of the
Dodd-Frank Act, our proposed
exemption is intended to facilitate
clearing of security-based swaps that the
Commission determines are subject to
mandatory clearing, or that are
permitted to be cleared pursuant to the
clearing agency’s rules. Consequently,
under proposed Rule 239, a registered or
exempt clearing agency would be
entitled to rely on the exemption to
issue, in its function as a CCP, security-
based swaps that we determine are
required to be cleared. In addition, the
exemption would be available to a
registered or exempt clearing agency
issuing a security-based swap, in its
function as a CCP, that is not subject to
mandatory clearing but is permitted to
be cleared pursuant to the clearing
agency’s rules. The proposed exemption
would not be available for security-
based swaps issued by a registered or

46 See Mandatory Clearing Proposing Release.

47 See Mandatory Clearing Proposing Release. For
those security-based swaps that are submitted and
not required to be cleared, the clearing agency in
its function as a CCP may still clear those security-
based swaps if it is permitted by its rules.

exempt clearing agency in its function
as a CCP that are not required to be
cleared or permitted by its rules to be
cleared.

The Dodd-Frank Act also provides
that if a security-based swap is subject
to the mandatory clearing requirement,
it must be traded on an exchange or a
registered or exempt security-based SEF,
unless no security-based SEF makes
such security-based swap available for
trading.#® Thus, it is possible that a
security-based swap could be subject to
mandatory clearing without being
traded on an exchange or security-based
SEF. Proposed Rule 239 would be
available for security-based swaps that
are subject to the mandatory clearing
requirement or are permitted to be
cleared pursuant to the clearing
agency’s rules,*9 regardless of whether
such security-based swaps also are
traded on a national securities exchange
or through a security-based SEF.5° We
believe that if the conditions to the
proposed exemption are satisfied, then
the protections provided for in the
analogous exemption for security
futures arising from the requirement for
exchange trading, such as compliance
with the statutory listing standards, are
not needed here. Unlike security future
products that may be purchased by any
person, under the Dodd-Frank Act
security-based swaps may only be
offered and sold to eligible contract
participants either pursuant to an
exemption from the registration
requirements of the Securities Act and
in transactions not effected on a
national securities exchange or in
registered offerings effected on a
national securities exchange. No offers
or sales of security-based swaps may be

48 Exchange Act Section 3C(h) specifies that
transactions in security-based swaps that are subject
to the clearing requirement of Exchange Act Section
3C(a)(1) must be executed on an exchange or on a
security-based SEF registered with us (or a security-
based SEF exempt from registration), unless no
exchange or security-based SEF makes the security-
based swap available to trade or the security-based
swap transaction is subject to the clearing exception
in Exchange Act Section 3C(g). See Public Law 111—
203, § 763 (adding Section 3C(h) of the Exchange
Act) Exchange Act Section 3D(e) allows the
Commission to exempt a security-based SEF from
registration if the Commission finds that the
security-based SEF is subject to comparable
comprehensive supervision and regulation on a
consolidated basis by the CFTC.

49 The exemption would be limited to security-
based swaps issued by and in a transaction
involving a registered or exempt clearing agency in
its function as a CCP.

50 See Registration and Regulation of Security-
Based Swap Execution Facilities, Release No. 34—
63825 (Feb. 2, 2011), 76 FR 10948 (Feb. 28, 2011).
In this regard, we note that a security-based swap
may be required or permitted to be cleared, but
neither a national securities exchange nor a
security-based SEF may make the security-based
swap available for trading.

made to non-eligible contract
participants unless there is an effective
registration statement under the
Securities Act covering transactions in
such security-based swap 5! and any
security-based swap transaction with a
non-eligible contract participant must
be effected on a national securities
exchange.52 As a result, security-based
swaps issued by a registered or exempt
clearing agency in its function as a CCP
may only be offered and sold to eligible
contract participants, unless there is an
effective registration statement and the
transaction is on a national securities
exchange. Thus, because only eligible
contract participants may enter into the
security-based swaps not traded on a
national securities exchange, we do not
believe it is necessary to condition the
exemption on whether the security-
based swap is traded on a national
securities exchange. In addition,
including such a provision could
frustrate the goals of the provisions of
the Dodd-Frank Act because the Dodd-
Frank Act did not restrict transactions
with eligible contract participants to
transactions on national securities
exchanges. Consequently, the proposed
exemption does not include such a
requirement.

Request for Comment

4. Should we condition the
availability of the exemption on the
security-based swap being subject to the
mandatory clearing requirement, or
being permitted to be cleared pursuant
to the clearing agency’s rules, as
proposed?

5. Should the exemption be limited to
security-based swaps that are subject to
the mandatory clearing requirement,
and not include those that are permitted
to be cleared?

6. Should the exemption be available
to security-based swaps that are not
traded on an exchange or a security-
based SEF, as proposed?

3. Sales Only to Eligible Contract
Participants

Under the Dodd-Frank Act, only an
eligible contract participant may enter
into security-based swaps other than on
a national securities exchange.53 In
addition, security-based swaps that are
not registered pursuant to the Securities
Act can only be sold to eligible contract

51 See Public Law 111-203, § 768(b) (adding
Securities Act Section 5(d)).

52 See Public Law 111-203, § 763(e) (adding
Exchange Act Section 6(1)).

53 See also Public Law 111-203, § 763(e) (adding
Exchange Act Section 6(1)) .
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participants.5* New Section 5(d) of the
Securities Act specifically provides that
it is unlawful to offer to buy, purchase,
or sell a security-based swap to any
person that is not an eligible contract
participant, unless the transaction is
registered under the Securities Act.55
Given that Congress determined it is
appropriate to limit the availability of
registration exemptions under the
Securities Act to eligible contract
participants, we believe it is appropriate
to limit the proposed Securities Act
exemption to security-based swaps
entered into with eligible contract
participants.

Request for Comment

7. Should we limit the Securities Act
exemption to transactions with eligible
contract participants, as proposed?

4. Disclosures Relating to the Security-
Based Swaps

The proposed rule would require the
registered or exempt clearing agency to
disclose, either in its agreement
regarding the security-based swap or on
its publicly available Web site, certain
information with respect to the security-
based swap. This information would
include the following:

e A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

¢ A statement indicating the security
or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan, or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

o A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial

54 See Public Law 111-203, § 768(b) (adding
Securities Act Section 5(d)).

55 See Section 768(b) of the Dodd-Frank Act
(adding new Securities Act Section 5(d))
(“Notwithstanding the provisions of section 3 or 4,
unless a registration statement meeting the
requirements of section 10(a) is in effect as to a
security-based swap, it shall be unlawful for any
person, directly or indirectly, to make use of any
means or instruments of transportation or
communication in interstate commerce or of the
mails to offer to sell, offer to buy or purchase or sell
a security-based swap to any person who is not an
eligible contract participant as defined in section
1a(18) of the Commodity Exchange Act (7 U.S.C.
1a(18)).”).

information, about any such issuer is
available, and, if so, the location where
the information is available.

The purpose of the proposed
requirement relating to the availability
of information is to inform investors
about whether there is publicly
available information about the issuer of
the referenced security or the referenced
issuer.5¢ We are not proposing to
condition the exemption on whether the
issuer is subject to Exchange Act
reporting or whether there is publicly
available financial information about
such issuer. As noted above, the
proposed exemption for offers and sales
of security-based swaps issued by, and
in a transaction involving, a registered
or exempt clearing agency in its
function as a CCP would be limited to
security-based swaps entered into with
an eligible contract participant. The
Dodd-Frank Act did not restrict eligible
contract participants’ ability to enter
into security-based swaps based on
whether or not there is publicly-
available information about the issuer of
the referenced security or loan or the
referenced issuer.57 As a result, and in
light of the nature of the other
regulatory safeguards,58 we are not

56 For issuers that are not subject to Exchange Act
reporting requirements, the following are some non-
exclusive examples of issuers that may have
information publicly available, including financial
information about the issuer, or circumstances in
which public information about a security may be
available: (1) An entity that voluntarily files
Exchange Act reports; (2) an entity that makes
Securities Act Rule 144(d)(4) information available
to any person; (3) a foreign private issuer whose
securities are listed outside the United States; (4) a
foreign sovereign issuer with outstanding debt; (5)
for periods before July 21, 2010 an asset-backed
security issued in a registered transaction with
publicly available distribution reports (for periods
after July 21, 2010, asset-backed issuers will
continue to be subject to reporting); and (6) an
asset-backed security issued or guaranteed by the
Federal National Mortgage Association (‘“Fannie
Mae”’), the Federal Home Loan Mortgage
Corporation (“Freddie Mac”) or the Government
National Mortgage Association (‘“Ginnie Mae”).

57 We note that eligible contract participants may
enter into security-based swaps on a bilateral basis
in reliance on an available exemption from the
registration requirements of the Securities Act. The
proposed exemption in this release to facilitate
clearing of security-based swaps does not apply to
these bilateral transactions.

58 As part of the process for submitting security-
based swaps to us for a determination of whether
such security-based swaps are subject to mandatory
clearing, the Dodd-Frank Act requires us to take
into account several factors, such as the existence
of significant outstanding notional exposures,
trading liquidity, and adequate pricing data, when
reviewing a submission to clear security-based
swaps by a clearing agency. Much of the
information that the registered or exempt clearing
agency will be required to include in its agreement
or on its Web site, as a condition to the proposed
exemption, likely will already be included in the
description of the security-based swaps that the
clearing agency identifies publicly that it is going
to clear. In addition to the security-based swap

proposing to condition the proposed
exemption on the actual availability or
delivery of such information. While the
Dodd-Frank Act does not condition
clearing of security-based swaps on the
availability of such information, we
believe it is important for eligible
contract participants to understand
whether such information is publicly
available. The availability (or absence)
of public information is generally
important to eligible contract
participants and the registered or
exempt clearing agency in evaluating
and pricing the security-based swap.
Therefore, our proposed rule would
require disclosure about whether such
information is available.

If the issuer of the referenced security
or loan or the referenced issuer is not
subject to Exchange Act reporting, but
there is publicly available information
about the issuer, the clearing agency
would be required under the proposal to
disclose that fact and disclose where the
information is available. This disclosure
could include, for example, a statement
that the issuer is listed on a particular
foreign exchange and where information
about issuers on such exchange can be
found.

Under our proposal, the required
information could be provided in the
agreement covering the security-based
swap the registered or exempt clearing
agency provides or makes available to
the counterparty or on a publicly
available Web site maintained by the
clearing agency. We understand that
master agreements and related
schedules for security-based swaps
generally contain detailed information
about the terms of the security-based
swaps.?9 In addition, each registered

submission provisions, the Dodd-Frank Act and the
rules proposed under the Act relating to reporting
requirements, trade acknowledgments and
verification, and business conduct would require
certain disclosures relating to security-based swaps,
some of which would overlap with the information
requirement we are proposing. See, e.g., Mandatory
Clearing Proposing Release and Trade
Acknowledgment and Verification of Security-
Based Swap Transactions, Release No. 34-63727
(Jan. 14, 2011), 76 FR 3859 (Jan. 21, 2011) (“Trade
Acknowledgement and Verification Proposing
Release™).

591n addition, under the rules proposed in the
Trade Acknowledgement and Verification
Proposing Release and Regulation SBSR—Reporting
and Dissemination of Security-Based Swap
Information, Release No. 63346 (Nov. 19, 2010), 75
FR 75207 (Dec. 2, 2010) (“SBSR Proposing
Release”), which were proposed under the Dodd-
Frank Act and for which action has not yet been
taken with respect to final rules, the information
that would be required to be reported to the
security-based swap data repository includes the
basic terms of the security-based swap: the asset
class of the security-based swap, identification of
the security-based swap instrument and the specific
asset(s) or issuer of a security on which the
security-based swap is based; the notional
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clearing agency is required to post and
maintain a current and complete version
of its rules on its Web site. Thus, we
believe that parties engaging in security-
based swaps transactions would be
familiar with looking to the agreements
or a clearing agency’s Web site to obtain
information. Given that clearing
agencies generally provide information
in agreements and maintain publicly
available Web sites, we believe that
providing the information we are
proposing be required to be disclosed in
the agreement for the security-based
swap or on the clearing agency’s
publicly available Web site would not
pose significant burdens for clearing
agencies.

Request for Comment

8. Should we require a registered or
exempt clearing agency to provide or
make available information about the
security-based swap it will issue, as
proposed?

9. Is the proposed requirement that a
registered or exempt clearing agency
indicate whether there is public
information available about the
referenced issuer or security upon
which the security-based swap is based
appropriate? If not, why not?

10. Should we require a registered or
exempt clearing agency to provide or
make available any additional or
different information? Are any of the
proposed disclosures unnecessary?

11. Should the exemption be limited
to circumstances where the security-
based swap relates to an Exchange Act
reporting issuer?

12. Should we require, as proposed,
that if the issuer is not an Exchange Act
reporting company but there is publicly
available information, that the location
of that information be disclosed?

13. Should we provide the
alternatives of including the disclosure
in the agreement covering the security-
based swap or on the clearing agency’s
publicly available Web site, as

amount(s), and the currenc(ies) in which the
notional amount(s) is expressed; the date and time
of execution, and the effective date and scheduled
termination date; the price; the terms of any fixed
or floating rate payments, and the frequency of any
payments; the amount(s) and currenc(ies) of any up-
front payment(s) and a description of the terms and
contingencies of the payment streams of each
counterparty to the other; the title of any master
agreement, or any other agreement governing the
transaction (including the title of any document
governing the satisfaction of margin obligations),
incorporated by reference and the date of any such
agreement; and the data elements necessary for a
person to determine the market value of the
transaction. To the extent we adopt these or similar
information reporting requirements, the parties to
the security-based swap transaction would have to
know detailed information about the terms of the
security-based swap transaction to comply with the
reporting requirements.

proposed? Should we require that all
agreements include the information, or,
alternatively, require the information to
be posted on the clearing agency’s
publicly available Web site in any case?
As another alternative, should we
require that the information be made
available to clearing members and
eligible contract participants rather than
require that the information be publicly
available? Will the registered or exempt
clearing agency already provide some or
all of the proposed disclosures on its
Web site? If so, what information? Is the
information proposed to be required to
be provided publicly available from
sources other than the registered or
exempt clearing agency? If so, where?

B. Exchange Act Rule 12a-10 and Rule
12h-1(h)

Section 12(a) of the Exchange Act
makes it unlawful for any broker or
dealer to effect a transaction in a non-
exempt security on a national securities
exchange unless the security has been
registered under Section 12(b) for
trading on that exchange. Section
12(g)(1), as modified by rule, requires
any issuer with more than $10,000,000
in total assets and a class of equity
securities held by 500 or more persons
to register such security with us.60

Rule 12b—1 under the Exchange Act
prescribes the procedures for
registration under both Section 12(b)
and Section 12(g). Absent an exemption,
security-based swaps that will be traded
on national securities exchanges would
be required to be registered under
Section 12(b) of the Exchange Act. A
registered or exempt clearing agency
issuing a security-based swap as a result
of novation would be required, without
an available exemption, to register the
security-based swaps under Section
12(b) before such security-based swaps
could be traded on a national securities
exchange. In addition, if the security-
based swaps were considered equity
securities of the registered or exempt
clearing agency, the registration
provisions of Section 12(g) of the
Exchange Act could apply.

As noted above, just as a registered or
exempt clearing agency is different from
a conventional issuer that registers
transactions in its securities under the
Securities Act, it is also different with
respect to registering a class of its
securities, in this case the security-
based swap issued by the registered or
exempt clearing agency, under the
Exchange Act. Therefore, we are
proposing two rules relating to
Exchange Act registration of security-

6015 U.S.C. 781(g) and Rule 12g-1 (17 CFR
240.12g-1).

based swaps that are or have been
issued by a registered or exempt
clearing agency in its function as a CCP.

We are proposing new Exchange Act
Rule 12a—10 to exempt security-based
swaps that are or have been issued by
a registered or exempt clearing agency
in reliance on the proposed exemption
under the Securities Act from Section
12(a) of the Exchange Act under certain
conditions.®1 Specifically, proposed
Exchange Act Rule 12a—-10 would
provide that Exchange Act Section 12(a)
does not apply to any security-based
swap that:

e Is or will be issued by a registered
or exempt clearing agency in its
function as a CCP with respect to the
security-based swap;

e The Commission has determined is
required to be cleared, or that the
clearing agency is permitted to clear
pursuant to its rules;

e Is sold to an eligible contract
participant in reliance on Securities Act
Rule 239; and

e Is traded on a national securities
exchange registered pursuant to Section
6(a) of the Exchange Act.

We also are proposing an amendment
to Exchange Act Rule 12h—1 to exempt
security-based swaps that are or have
been issued by a registered or exempt
clearing agency from the provisions of
Section 12(g) of the Exchange Act under
certain conditions.62 Proposed
Exchange Act Rule 12h-1(h) would
exempt from Section 12(g) of the
Exchange Act security-based swaps that
are issued by a registered or exempt
clearing agency in its function as a CCP,
whether or not such security-based
swap is traded on a national securities
exchange registered pursuant to Section
6(a) of the Exchange Act or a registered
or exempt security-based SEF.63 In
addition, the security-based swaps being
issued by the registered or exempt
clearing agency in its function as a CCP
must be required to be cleared, or be
permitted to be cleared pursuant to the
clearing agency’s rules, and may only be
sold to eligible contract participants.

As we noted in the discussion of the
proposed Securities Act exemption, we
believe the interest of investors in the
security-based swap is primarily with
respect to the referenced security or
loan, referenced issuer or referenced
narrow-based security index, and not
with respect to the registered or exempt
clearing agency functioning as the

6115 U.S.C. 78l(a).

6215 U.S.C. 781(g).

63 Exchange Act Rules 12h—1(d) and 12h—1(e)
provide similar exemptions for options and futures,
respectively.
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CCP.64 Therefore, we preliminarily
believe that requiring clearing agencies
to register security-based swaps under
the Exchange Act would not provide
additional useful information or
meaningful protection to investors with
respect to the security-based swap. In
addition, the other consequences of
Exchange Act registration, such as
requirements for ongoing periodic
reporting and application of the proxy
rules to the clearing agency, would not
be meaningful in the context of security-
based swaps. At the same time,
requiring such registration likely would
impose burdens on clearing agencies
issuing security-based swaps.65
Therefore, we believe that subjecting the
registered or exempt clearing agency to
the requirements of the Exchange Act
arising from Section 12(a) or 12(g) is not
necessary or appropriate in the public
interest.

In addition, we note that similar
Exchange Act exemptions exist for
standardized options issued by a
registered options clearing agency and
security futures products issued by a
registered or exempt clearing agency.66
We believe that it is appropriate to
establish comparable regulatory
treatment for security-based swaps
issued by a registered or exempt
clearing agency with respect to the
applicability of Section 12 of the
Exchange Act to security-based swaps
issued by a registered or exempt
clearing agency. Moreover, we believe it
is important to further the goal of
facilitating clearing of security-based
swaps while maintaining appropriate
investor protection.

Security-based swaps that will not be
cleared by a registered or exempt
clearing agency in its function as a CCP
but are listed for trading on a national
securities exchange or registered or
exempt security-based SEF will not be
able to rely on the proposed exemption
from registration under Section 12(b) or
Section 12(g) of the Exchange Act.57

64 As noted above, a member or other user of the
clearing agency may have an interest in the
financial condition of the clearinghouse.

65 See Public Law 111-203 § 763(b).

66 See Exchange Act Section 12(a) [15 U.S.C.
78l(a)] and Exchange Act Rule 12a-9 [17 CFR
240.12a—9] and Rules 12h—1(d) and (e) [17 CFR
240.12h-1(d) and (e)].

67 We recognize that security-based swaps that
will be issued by a clearing agency, as well as
security-based swaps that will not be cleared, may
be traded on or through a national securities
exchange or a security-based SEF. If the national
securities exchange or security-based SEF is acting
only in its capacity as a system or platform for
trading securities, we do not believe it would be
offering or selling the security-based swaps that are
being traded or transacted by market participants on
or through its system or platform, for purposes of
either the Securities Act or the Exchange Act

Request for Comment

14. Should we provide an exemption,
as proposed, from Section 12(a) and
Section 12(g) of the Exchange Act for
security-based swaps that are or have
been issued to eligible contract
participants by a registered or exempt
clearing agency in its function as a CCP?
Why or why not?

15. If we should provide an
exemption, are the proposed conditions
to the exemption appropriate? Why or
why not? Are there additional
conditions that we should impose?

16. Should we provide an exemption
from Section 12(a) and Section 12(g) of
the Exchange Act for security-based
swaps traded on a national securities
exchange but that are not cleared? Why
or why not?

17. Should we provide an exemption
from Section 12(g) of the Exchange Act
for security-based swaps traded on a
registered or exempt security-based SEF
but that are not cleared? Why or why
not?

C. Implications of Security-Based Swaps
as Securities

Transactions involving the offer and
sale of security-based swaps that are not
issued by, and in a transaction
involving, a registered or exempt
clearing agency in its function as a CCP
would not be able to rely on the
proposed exemptions under the
Securities Act and Exchange Act. Thus,
the proposed exemptions would not be
available for transactions involving
security-based swaps that will not be
cleared (‘‘uncleared security-based
swaps”’) that may be entered into on
organized markets, such as a security-
based SEF or a national securities
exchange. It is our understanding that
transactions involving uncleared
security-based swaps occur today on
organized platforms that would likely
register as security-based SEFs, and we
expect this activity will continue after
the effective date of the Dodd-Frank
Act.®8 As of the effective date of the

registration provisions applicable to security-based
swaps. If the security-based swap being traded on
or through the national securities exchange or
security-based SEF will, by its terms, be cleared by
a clearing agency in its function as a CCP, the
security-based swap will be issued by such clearing
agency, similar to standardized options and
security-future products that are traded on national
securities exchanges and cleared by registered
clearing agencies. For a security-based swap that
will not, by its terms, be cleared by a clearing
agency in its function as a CCP, market participants
must evaluate the availability of exemptions under
the Securities Act and the Exchange Act for their
security-based swap transactions.

68 See Registration and Regulation of Security-
Based Swap Execution Facilities, Release No. 34—
63825 (Feb. 2, 2011), 76 FR 10948 (Feb. 28, 2011)
(proposed rules relating to security-based SEFs

Dodd-Frank Act, however, such
security-based swaps will be included
in the definition of security under the
Securities Act and the Exchange Act
and subject to the full panoply of the
Federal securities laws, including the
registration requirements of Section 5 of
the Securities Act and Section 12 of the
Exchange Act. Because the proposed
exemptions are limited to security-based
swaps that are issued or will be issued
by, and in a transaction involving, a
registered or exempt clearing agency in
its function as a CCP, counterparties
engaging in an uncleared security-based
swap would have to either rely on other
available exemptions from the
registration requirements of the
Securities Act, the Exchange Act, and, if
applicable, the Trust Indenture Act or
consider whether to register such
transaction or class of security.

Request for Comment

18. How will the proposed
exemptions affect, if at all, the manner
in which security-based swaps are
transacted today and are expected to be
transacted once the provisions of Title
VII of the Dodd-Frank Act become
effective?

19. Will the counterparties to
uncleared security-based swaps be able
to rely on other available exemptions
from registration under the Securities
Act and Exchange Act? If not, why? Is
further guidance or rules needed in this
regard? If so, what type of guidance or
rules would be helpful?

20. Are security-based swaps
transacted today or expected to be
transacted once the provisions of Title
VII of the Dodd-Frank Act become
effective in a manner that would not
permit the parties to rely on existing
exemptions under the Securities Act
and Exchange Act? If so, please explain
in detail why existing exemptions
would not be available.

21. Should we consider additional
exemptions under the Securities Act
and Exchange Act for security-based
swaps traded on a national securities
exchange or security-based SEFs with
eligible contract participants but that are
not cleared? Should an exemption from
Exchange Act registration be provided if
all holders of the class of security-based
swap are eligible contract participants?
Why or why not? What conditions to
any such exemption would be
appropriate, if any?

22. Should we consider providing an
exemption under the Securities Act that
would allow a public offering of

would allow for transactions in uncleared security-
based swaps to occur on registered security-based
SEFs).
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security-based swaps to eligible contract
participants on a registered security-
based SEF or national securities
exchange? Why or why not? What
conditions to any such exemption
would be appropriate, if any?

D. Trust Indenture Act Rule 4d-11

We are proposing Rule 4d—11 under
Section 304(d) of the Trust Indenture
Act that would exempt any security-
based swap offered and sold in reliance
on Securities Act Rule 239 from having
to comply with the provisions of the
Trust Indenture Act.5°® We adopted a
similar exemption on a temporary basis
for eligible CDS.70

The Trust Indenture Act is aimed at
addressing problems that unregulated
debt offerings posed for investors and
the public,”? and provides a mechanism
for debtholders to protect and enforce
their rights with respect to the debt. We
do not believe that the protections
contained in the Trust Indenture Act are
needed to protect eligible contract
participants to whom a sale of a
security-based swap is made in reliance
on proposed Securities Act Rule 239.
The identified problems that the Trust
Indenture Act is intended to address
generally do not occur in the offer and
sale of security-based swaps.72 For
example, security-based swaps are
contracts between two parties and, as a
result, do not raise the same problem
regarding the ability of parties to enforce
their rights under the instruments as
would, for example, a debt offering to
the public. Moreover, through novation,
the clearing agency functionally
becomes the counterparty to the buyer
and the seller, and, in the case where
buyer and seller are both members of
the CCP, each would look directly to the
clearing agency to satisfy the obligations
under the security-based swap. As a
consequence, enforcement of
contractual rights and obligations under
the security-based swap would occur
directly between such parties, and the
Trust Indenture Act provisions would

69 The Trust Indenture Act applies to debt
securities sold through the use of the mails or
interstate commerce. Section 304 of the Trust
Indenture Act exempts from the Trust Indenture
Act a number of securities and transactions. Section
304(a) of the Trust Indenture Act exempts securities
that are exempt under Securities Act Section 3(a)
but does not exempt from the Trust Indenture Act
securities that are exempt by Commission rule.
Accordingly, while proposed Securities Act Rule
239 would exempt the offer and sale of security-
based swaps satisfying certain conditions from all
the provisions of the Securities Act (other than
Section 17(a)), the Trust Indenture Act would
continue to apply absent proposed Rule 4d-11.

70 See Rule 4d-11T [17 CFR 260.4d-11T].

71 See 15 U.S.C.77bbb(a).

7215 U.S.C. 77bbb(a).

not provide any additional meaningful
substantive or procedural protections.
Accordingly, due to the nature of
security-based swaps as contracts that
will be or have been issued by a
registered or exempt clearing agency in
its function as a CCP, we do not believe
the protections contained in the Trust
Indenture Act are needed with respect
to these instruments. Therefore, we
believe the proposed exemption is
necessary or appropriate in the public
interest, consistent with the protection
of investors and the purposes fairly
intended by the Trust Indenture Act.

Request for Comment

23. The proposed rules include an
exemption from the application of the
Trust Indenture Act for security-based
swaps that are offered and sold in
reliance on proposed Securities Act
Rule 239. Is this exemption appropriate
or are there contractual protections in
the Trust Indenture Act that should be
included as mandatory provisions of a
security-based swap contract that is or
will be issued by a registered or exempt
clearing agency? If yes, please explain in
detail.

E. Transition Matters

As we discuss above, we adopted
temporary rules to exempt eligible
credit default swaps from all provisions
of the Securities Act (other than the
Section 17(a) anti-fraud provisions),
Exchange Act registration requirements,
and the provisions of the Trust
Indenture Act, provided certain
conditions were met.”3 We subsequently
extended the expiration date of the
temporary rules until July 16, 2011.74
The rules proposed in this release
would create permanent exemptions
that would supplant the temporary
rules. However, the current termination
date for the temporary rules may pass
before the rules proposed in this release
are adopted. We plan to provide an
appropriate transition from the
temporary rules to any permanent rules.
In the event the permanent rules are not
in place by July 16, 2011, we may
consider extending the temporary rules
in order to continue facilitating the
clearing of certain credit default swaps
by clearing agencies functioning as
CCPs.

III. General Request for Comment

We request and encourage any
interested person to submit comments
regarding the proposed rules. In
particular, we solicit comment on the
following questions:

73 See Temporary CDS Exemptions Release.
74 See footnote 30 above.

24. We are interested in
understanding what type of security-
based swaps would not be eligible for
these proposed exemptions. We noted
above that the proposed exemptions
would not be available for transactions
involving uncleared security-based
swaps that may be entered into on
organized markets, such as a security-
based SEF or a national securities
exchange. Are there other security-based
swaps that would not be encompassed
within the scope of the proposed
exemptions? Should these other
security-based swaps be covered by the
proposed exemptions? If so, why?

25. What are the amounts and types
of security-based swaps that may not
satisfy the conditions for the proposed
exemptions?

26. We have not proposed an
amendment to Securities Act Rule 146
for security-based swaps transactions
because the Dodd-Frank Act provides
that states may not regulate these
transactions (except under their general
antifraud authority).75 Therefore, we do
not believe it is necessary to propose
that eligible contract participants that
are sold security-based swaps in
reliance on proposed Securities Act
Rule 239 be defined as “qualified
purchasers” under Section 18(b)(3) of
the Securities Act. Were we to add such
a definition, such security-based swaps
that are or will be issued by a registered
or exempt clearing agency would be
included as “covered securities” under
Section 18 of the Securities Act and
exempt from state securities registration
(“blue sky”) laws. Would defining
eligible contract participants that are
sold security-based swaps pursuant to
Securities Act Rule 239 as “qualified
purchasers” for purposes of Section 18
of the Securities Act (and thus making
the security-based swaps that are or will
be issued by a registered or exempt
clearing agency “‘covered securities,”)
provide any benefit or greater certainty
than that provided by the language in
Exchange Act Section 28(a)(4)?

27. The conditions of the proposed
Exchange Act and Trust Indenture Act
exemptions are the same as the
conditions to the proposed Securities
Act exemption. Is this appropriate or
should there be different conditions
relating to the Exchange Act and Trust
Indenture Act exemptions? If yes, please
explain.

28. Are there transition issues we
should consider relating to the
temporary rules for eligible CDS and the
proposed permanent rules?

75 Exchange Act Section 28(a)(4) (added by
Section 767 of the Dodd-Frank Act).
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IV. Paperwork Reduction Act

A. Background

Certain provisions of proposed
Securities Act Rule 239 would result in
“collection of information
requirements” within the meaning of
the Paperwork Reduction Act of 1995
(“PRA”’).76 The Commission is
submitting proposed Rule 239 to the
Office of Management and Budget
(“OMB”’) for review in accordance with
the PRA.77 An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid control number. The title
for this collection of information is:

e “Rule 239" (a proposed new
collection of information).

Rule 239 is a newly proposed
collection of information under the
Securities Act. This new collection of
information relates to the proposed
information requirements for clearing
agencies seeking to rely on the proposed
exemption. There is no mandatory
retention period for the information
disclosed, and the information disclosed
would be made publicly available on
the clearing agency’s Web site or in an
agreement the clearing agency provides
or makes available to its counterparty to
the security-based swap transaction.
The collection of information would be
mandatory and it would not be kept
confidential.

B. Summary of Collection of
Information

As discussed above, one condition to
the availability of the exemption
provided in proposed Securities Act
Rule 239 for offers and sales of security-
based swaps issued by, and in a
transaction involving, a registered or
exempt clearing agency in its function
as a CCP is that such registered or
exempt clearing agency has an
agreement covering the security-based
swap that is provided or made available
to its counterparty or a publicly
available Web site maintained by the
registered or exempt clearing agency
that contains the following:

e A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the security
or loan to be delivered (or class of
securities or loans), or if cash settled,
the security, loan or narrow-based

7644 U.S.C. 3501 et seq.

77 Although we are proposing additional rule
amendments, we do not anticipate burdens or costs
associated with those rules for purposes of the PRA
because eligibility for those rules will be dependent
on reliance on proposed Rule 239.

security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

o A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

The other provisions of proposed Rule
239 and other rules we are proposing
relate to exemptions and eligibility
requirements for those exemptions;
therefore, we do not expect that those
other provisions would create any new
filing, reporting, recordkeeping, or
disclosure requirement for registered or
exempt clearing agencies.

C. Paperwork Reduction Act Burden
Estimates

For purposes of the Paperwork
Reduction Act, we estimate that there
will be an annual incremental increase
in the paperwork burden for clearing
agencies as issuers of security-based
swaps to comply with our proposed
collection of information requirements.
The disclosure provisions of proposed
Rule 239 would apply to registered or
exempt clearing agencies relying on the
proposed exemption from the
registration requirements of the
Securities Act of 1933. The disclosure
provisions of the proposed rule would
make certain information about
security-based swaps that may be
cleared by the registered or exempt
clearing agency available to eligible
contract participants and other market
participants.

Currently, four clearing agencies are
authorized to clear credit default swaps,
which include security-based swaps,”8
pursuant to temporary conditional
exemptions under Exchange Act Section
36.79 The obligation to centrally clear
certain security-based swap transactions
is a new requirement under Title VII of
the Dodd-Frank Act, and we anticipate

78 These clearing agencies are ICE Trust, CME,

ICE Clear Europe, and Eurex. The Commission
authorized five entities to clear credit default
swaps. See GDS Clearing Exemption Orders. LIFFE
A&M and LCH.Clearnet Ltd. allowed their order to
lapse without seeking renewal.

7915 U.S.C. 78mm. Of the four clearing agencies
granted temporary exemptions from registration,
only three have cleared products that likely are
classified as security-based swaps under Title VII of
the Dodd-Frank Act.

that clearing agencies operating under
temporary conditional exemptions will
register or will be deemed registered as
clearing agencies eligible to clear
security-based swaps.8° Based on the
fact that there are currently four clearing
agencies authorized to clear security-
based swaps and that there could
conceivably be a few more in the
foreseeable future,3! we preliminarily
estimate that four to six clearing
agencies may plan to centrally clear
security-based swaps and seek to rely on
the proposed exemptions, and therefore,
would be subject to the collection of
information. For purposes of the PRA,
we estimate six clearing agencies would
seek to rely on the proposed
exemptions.

We preliminarily believe that a
registered or exempt clearing agency
issuing security-based swaps in its
function as a CCP could incur some
costs associated with disclosing, or
providing or making available, certain
information in accordance with
proposed Rule 239, either in its
agreement regarding the security-based
swap or on its publicly available Web
site, with respect to the security-based
swap. A clearing agency also could
incur costs associated with updating the
information on its Web site or in its
agreements, if necessary. The purpose of
the proposed requirement is to inform
investors about whether there is
publicly available information about the
issuer of the referenced security or
referenced issuer and we believe that a
clearing agency likely already would be
collecting and making public the type of
information required by the proposed
rule.82

We preliminarily estimate that each
registered or exempt clearing agency
issuing security-based swaps in its
function as a CCP will spend
approximately 2 hours each time it
provides or updates the information in
its agreements relating to security-based

80 See Public Law 111-203, § 763(b).

81 We do not expect there to be a large number
of clearing agencies that clear security-based swaps,
based on the significant level of capital and other
financial resources necessary for the formation of a
clearing agency.

82 As noted above, we proposed rules in the
Mandatory Clearing Proposing Release and the
SBSR Proposing Release that would require some of
the same information as the requirements proposed
here (e.g., information relating to the identity of the
security or issuer underlying the security-based
swap). Although the proposed information
requirements also may be required to be made
public by the registered or exempt clearing agencies
by these other proposed rules, we are calculating
the PRA burden for each process individually
without accounting for any reduction due to the
anticipated overlap. We have decided to calculate
the burdens in this manner in order to provide a
conservative estimate.
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swaps or on its Web site.83 We estimate
that each registered or exempt clearing
agency will provide or update the
information 20 times per year.84
Therefore, we preliminarily estimate
that the total annual reporting burden
for clearing agencies to provide the
information in their agreements relating
to security-based swaps or on their Web
site to comply with proposed Rule
239(c) will be 240 hours (20 x 2 hours

x 6 respondents). We estimate that 75%
of the burden of preparation is carried
by the clearing agency internally and
that 25% of the burden is carried by
outside professionals retained by the
clearing agency at an average cost of
$400 per hour. We request comment on
all of the above estimates.

D. Recordkeeping Requirements

There is no recordkeeping
requirement associated with proposed
Rule 239.

E. Request for Comment

Pursuant to 44 U.S.C. 3506(c)(2), we
request comments in order to evaluate:

e Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information would have practical
utility;

e The accuracy of our estimate of the
burden of the proposed collection of
information;

e Whether there are ways to enhance
the quality, utility, and clarity of the
information to be collected; and

e Whether there are ways to minimize
the burden of the collection of
information on those who are to
respond, including through the use of
automated collection techniques or
other forms of information technology.

Any member of the public may direct
to us any comments concerning the
accuracy of these burden estimates and
any suggestions for reducing these
burdens.

83In the Mandatory Clearing Proposing Release,
we estimated that four hours would be required by
a clearing agency to post a security-based swap
submission on its Web site to comply with
proposed Rule 19b—4(0)(5). We believe that the
information that would be required to rely on the
exemptions proposed in this release is less
extensive than the information that would be
required in a security-based swap submission.
Therefore, we estimate that the burden to include
the information that would be required to rely on
the proposed exemptions in an agreement or on the
clearing agency’s Web site would be less than the
burden to post a security-based swap submission.

84]n the Mandatory Clearing Proposing Release,
we estimated that each clearing agency will submit
20 security-based swap submissions annually.
Thus, we are using that estimate as the basis for our
estimate as to how many times per year a clearing
agency would be required to provide the
information in reliance on the proposed
exemptions.

The Commission requests comment
on all aspects of its burden estimates. In
particular, we request comment on the
following:

1. Is the proposed collection of
information important for eligible
contract participants and other market
participants?

2. How many entities would incur
collection of information burdens
pursuant to Rule 2397

3. Should the estimates be different
depending on whether a clearing agency
chooses to include information required
to rely on proposed Rule 239 in an
agreement relating to a security-based
swap or on its publicly available Web
site?

4. Are there additional burdens that
we have not addressed in our
preliminary burden estimates?

Persons wishing to submit comments
on the collection of information
requirements should direct them to the
following persons: (1) Desk Officer for
the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
New Executive Office Building,
Washington, DC 20503; and (2)
Elizabeth Murphy, Secretary, Securities
and Exchange Commission, 100 F
Street, NE., Washington, DC 20549-
1090 with reference to File No. S7-22—
11. OMB is required to make a decision
concerning the collection of information
between 30 and 60 days after
publication, so a comment to OMB is
best assured of having its full effect if
OMB receives it within 30 days of
publication. The Commission has
submitted the proposed collection of
information to OMB for approval.
Requests for the materials submitted to
OMB by the Commission with regard to
this collection of information should be
in writing, refer to File No. S7-22-11,
and be submitted to the Securities and
Exchange Commission, Records
Management, Office of Investor
Education and Advocacy, 100 F Street,
NE., Washington, DC 20549-0213.

V. Cost-Benefit Analysis

As discussed above, we are proposing
rules and amendments to existing rules
to provide certain exemptions under the
Securities Act, the Exchange Act, and
the Trust Indenture Act for security-
based swaps issued by a registered or
exempt clearing agency in its function
as a CCP.

A. Benefits

The proposed rules are intended to
further the goal of central clearing of
security-based swaps by providing
exemptions for the issuance of security-

based swaps by a registered or exempt
clearing agency in its function as a CCP
from certain regulatory provisions that
might otherwise interfere with such
clearing activities. Without an
exemption, (1) a clearing agency issuing
a security-based swap in its function as
a CCP would be required to register the
security-based swap transaction; (2) the
security-based swaps that are or have
been issued or cleared by a registered or
exempt clearing agency in its function
as a CCP would have to be registered as
a class of securities under the Exchange
Act; and (3) the provisions of the Trust
Indenture Act would apply. We believe
that requiring compliance with these
provisions likely would unnecessarily
impede central clearing of security-
based swaps and that the proposed
exemptions are necessary to facilitate
the intent of the Dodd-Frank Act with
respect to mandatory clearing of
security-based swaps. Absent these
proposed exemptions, we believe that
registered or exempt clearing agencies
would incur additional costs due to
compliance with the registration
requirements of the Securities Act and
the Exchange Act solely because of their
clearing functions.85

The proposed exemptions would treat
security-based swaps issued or cleared
by a registered or exempt clearing
agency in its function as a CCP in the
same manner as similar types of
securities, such as security futures
products and standardized options.86
The proposed exemptions are similar to
those provided for CDS under our
temporary rules.8? A registered or
exempt clearing agency issuing security-
based swaps in its function as a CCP
would benefit from the proposed
exemptions because it would not have
to file registration statements covering
the offer and sale of the security-based
swaps. If a registered or exempt clearing
agency is not required to register the
offer and sale of security-based swaps,
it would not have to incur the costs of
such registration, including legal and
accounting costs. Some of these costs,
such as the costs of obtaining audited
financial statements, may still be
incurred by the clearing agency as a
result of other regulatory requirements
for clearing agencies.

Proposed Exchange Act Rule 12a-10
would provide that the Exchange Act

85 See, e.g., the rules proposed in the Mandatory
Clearing Proposing Release and the Clearing
Agencies Proposing Release.

86 See, e.g., Securities Act Section 3(a)(14) [15
U.S.C. 77c(a)(14)]; Securities Act Rule 238 [17 CFR
230.238]; Exchange Act Section 12(a) [15 U.S.C.
781); and Exchange Act Rules 12h-1(d) and (e) [17
CFR 240.12h-1(d) and (e)].

87 See Temporary CDS Exemptions Release.
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Section 12(a) does not apply to any
security-based swap that is issued by a
registered or exempt clearing agency in
reliance on proposed Securities Act
Rule 239 and traded on a national
securities exchange. In addition,
proposed Exchange Act Rule 12h—1(h)
would exempt from Section 12(g)
security-based swaps that are issued by
a registered or exempt clearing agency
in reliance on proposed Securities Act
Rule 239, whether or not such security-
based swap is traded on a national
securities exchange or a registered or
exempt security-based SEF. Thus, the
clearing agency would not incur the
costs of registration or the costs
associated with Exchange Act periodic
reporting. The availability of
exemptions under the Securities Act,
the Exchange Act, and the Trust
Indenture Act would mean that
registered or exempt clearing agencies
would not incur the costs associated
with registering transactions or classes
of securities, such as costs associated
with preparing documents describing
security-based swaps, preparing
indentures, or arranging for the services
of a trustee.

B. Costs

The proposed rules exempting offers
and sales of security-based swaps that
are or will be issued by, and in a
transaction involving, a registered or
exempt clearing agency in its function
as a CCP should facilitate the use by
eligible contract participants at minimal
cost to the CCP or eligible contract
participants. Because reliance on the
proposed exemptions will not require
any filing with or submission to us,
other than costs incurred to comply
with the information condition of
proposed Rule 239, the costs of being
able to rely on such exemptions, we
believe, are minimal.

We recognize that a consequence of
the proposed exemptions would be the
unavailability of certain remedies under
the Securities Act and the Exchange Act
and certain protections under the Trust
Indenture Act. Absent an exemption, a
clearing agency may have to file a
registration statement covering the offer
and sale of the security-based swaps,
may have to register the class of eligible
security-based swaps that it has issued
or cleared under the Exchange Act, and
may have to satisfy the applicable
provisions of the Trust Indenture Act,
which would provide investors with
civil remedies in addition to antifraud
remedies. A registration statement
covering the offer and sale of security-
based swaps may provide certain
information about the clearing agency,
security-based swap contract terms, and

the identification of the particular
reference securities, issuers, loans
underlying the security-based swap.
However, it would not necessarily
provide the type of information
necessary to assess the risk of the
reference issuer, security, narrow-based
security index, or loan. Further, while a
registration statement would provide
information to eligible contract
participants, as well as to the market as
a whole, registered clearing agencies
already are required to make their
audited financial statements and other
information about themselves publicly
available.88 While an investor would be
able to pursue an antifraud action in
connection with the purchase and sale
of security-based swaps under Exchange
Act Section 10(b),8° it would not be able
to pursue civil remedies under Sections
11 or 12 of the Securities Act.9° We
could still pursue an antifraud action in
the offer and sale of security-based
swaps issued by a clearing agency.9?

As previously discussed in the PRA,
proposed Rule 239(c) would require a
clearing agency availing itself of the
Securities Act exemption to include in
an agreement covering the security-
based swap the clearing agency provides
or makes available to its counterparty or
include on a publicly available Web site
maintained by the clearing agency:

o A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

e A statement indicating the
securities or loans to be delivered (or
class of securities or loans), or if cash
settled, the securities, loans or narrow-
based security index (or class of
securities or loans) whose value will
determine the settlement obligation
under the security-based swap; and

¢ A statement of whether the issuer of
any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Exchange Act Section 13 or Section
15(d) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

We preliminarily believe some of the
information the clearing agency would
make available would be the same

88 See Regulation of Clearing Agencies, Release
No. 34-16900 and Exchange Act Rule 19b—4(]) and
(m).

8915 U.S.C. 78j(b).

9015 U.S.C. 77k and 771.

91 See 15 U.S.C. 77q and 15 U.S.C. 78j(b).

information the clearing agency would
be required to provide us under
proposed Rule 19b—4 in connection
with the mandatory clearing
requirement, and the same information
is collected and analyzed in making its
business decision to plan to accept the
security-based swap, or any group,
category, type, or class of security-based
swaps, for clearing. A clearing agency
may incur costs in providing or making
available this information in order to
rely on the proposed exemption. We
believe that the information
requirements of proposed Rule 239
would be less burdensome to the
clearing agency to the extent that it is
already required to provide the
information pursuant to Rule 19b—4 if
adopted as proposed.

C. Request for Comment

We request that commentators
provide views and supporting
information regarding the costs and
benefits associated with the proposed
rules. We seek estimates of these costs
and benefits, as well as any costs and
benefits not already identified herein.
We also request comment on whether
other provisions of the Dodd-Frank Act
for which Commission rulemaking is
required are likely to have an effect on
the costs and benefits of the proposed
rules.

VI. Consideration of Burden on
Competition and Promotion of
Efficiency, Competition and Capital
Formation

Section 23(a)(2) of the Exchange
Act 92 requires us, when adopting rules
under the Exchange Act, to consider the
impact that any new rule would have on
competition. Section 23(a)(2) prohibits
us from adopting any rule that would
impose a burden on competition that is
not necessary or appropriate in
furtherance of the purposes of the
Exchange Act. In addition, Section
2(b) 3 of the Securities Act and Section
3(f) 94 of the Exchange Act require us,
when engaging in rulemaking where we
are required to consider or determine
whether an action is necessary or
appropriate in the public interest, to
also consider whether the action will
promote efficiency, competition, and
capital formation.

The rules we are proposing would
exempt offers and sales of security-
based swaps that are or will be issued
to eligible contract participants by, and
in a transaction involving, a registered
or exempt clearing agency in its

9215 U.S.C. 78w(a)(2).
9315 U.S.C. 77b(b).
9415 U.S.C. 78c(f).
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function as a CCP from all provisions of
the Securities Act, other than the
Section 17(a) antifraud provision, as
well as from the registration
requirements under Section 12 of the
Exchange Act and the provisions of the
Trust Indenture Act. Because these
exemptions are available to any
registered or exempt clearing agency
offering and selling security-based
swaps to an eligible contract participant,
in its function as a CCP, we do not
believe that the proposed exemptions
impose a burden on competition. In
contrast, we believe the proposed
exemption would facilitate moving
security-based swaps into centralized
clearing, furthering the goal of the
Dodd-Frank Act to reduce systemic risk
while improving market access to
hedging instruments that can contribute
to lower costs of raising capital. In
addition, we believe the proposal would
promote efficiency by treating security-
based swaps issued by clearing agencies
in a manner similar to standardized
options and security futures issued by
clearing agencies. Harmonizing the
regulatory treatment of these securities
under the Securities Act, Exchange Act,
and the Trust Indenture Act should
reduce the potential for regulatory
arbitrage between such products.

We also believe that the ability to
novate security-based swaps with
registered or exempt clearing agencies
functioning as CCPs would improve the
transparency of the security-based swap
market and provide greater assurance to
participants as to the capacity of the
counterparty to perform its obligations
under the security-based swap. We
preliminarily believe that clearing
agencies providing the information as
would be required by proposed Rule
239(c) may promote competition and
transparency among clearing agencies
because it will make it easier for
clearing agencies and eligible contract
participants to determine what security-
based swaps are being cleared. We
preliminarily believe that increased
transparency in the security-based swap
market could help to limit market
turmoil and thereby facilitate the capital
formation process.

We generally request comment on the
competitive or anticompetitive effects of
the proposed exemptions on any market
participants if adopted as proposed. We
also request comment on what impact
the exemptions, if adopted, would have
on efficiency and capital formation. We
request that commentators provide
analysis and empirical data, if available,
to support their views regarding any
such effects. We also request comment
regarding the competitive effects of
pursuing alternative regulatory

approaches that are consistent with the
Dodd-Frank Act. In addition, we request
comment on how the other provisions of
the Dodd-Frank Act for which
Commission rulemaking is required,
will interact with and influence the
competitive effects of the proposed
exemptions.

VII. Consideration of Impact on the
Economy

Under the Small Business Regulatory
Enforcement Fairness Act of 1996,9 a
rule is considered ‘“major” where, if
adopted, it results or is likely to result
in: (i) an annual effect on the economy
of $100 million or more (either in the
form of an increase or a decrease); (ii)

a major increase in costs or prices for
consumers or individual industries; or
(iii) significant adverse effect on
competition, investment or innovation.
We request comment on the potential
impact of the proposed exemptions on
the economy on an annual basis, any
potential increase in costs or prices for
consumers or individual industries, and
any potential effect on competition,
investment or innovation.
Commentators are requested to provide
empirical data and other factual support
for their view to the extent possible.

VIII. Regulatory Flexibility
Certification

The Regulatory Flexibility Act
(“RFA’’) 96 requires the Commission, in
promulgating rules, to consider the
impact of those rules on small entities.
Section 603(a) °7 of the Administrative
Procedure Act,%8 as amended by the
RFA, generally requires the Commission
to undertake a regulatory flexibility
analysis of all proposed rules to
determine the impact of such
rulemaking on “small entities.” 99
Section 605(b) of the RFA states that
this requirement shall not apply to any
proposed rule which, if adopted, would
not have a significant economic impact
on a substantial number of small
entities.100

The exemptions would apply to all
registered or exempt clearing agencies
that issue or will issue security-based
swaps in its function as a CCP. As noted

95 Public Law 104-121, Title II, 110 Stat. 857
(1996) (codified in various sections of 5 U.S.C., 15
U.S.C. and as a note to 5 U.S.C. 601).

965 U.S.C. 601 et seq.

975 U.S.C. 603(a).

985 U.S.C. 551 et seq.

99 Section 601(b) of the RFA permits agencies to
formulate their own definitions of “small entities.”
The Commission has adopted definitions for the
term “‘small entity” for the purposes of rulemaking
in accordance with the RFA. These definitions, as
relevant to this proposed rulemaking, are set forth
in Rule 0-10 [17 CFR 240.0-10].

100 See 5 U.S.C. 605(b).

above, four entities are currently exempt
from registration as a clearing agency
under Exchange Act Section 17A to
provide central clearing services for
CDS, a class of security-based swaps.
Based on our understanding of the
market, we preliminarily believe that
between four and six clearing agencies
will clear security-based swaps and
would seek to avail themselves of the
proposed exemptions.101

For the purposes of our rulemaking in
connection with the RFA, a small entity
includes, when used with reference to a
clearing agency, a clearing agency that:
(i) compared, cleared and settled less
than $500 million in securities
transactions during the preceding fiscal
year; (ii) had less than $200 million of
funds and securities in its custody or
control at all times during the preceding
fiscal year (or at any time that it has
been in business, if shorter); and (iii) is
not affiliated with any person (other
than a natural person) that is not a small
business or small organization.192 Under
the standards adopted by the Small
Business Administration, small entities
in the finance industry include the
following: (i) For entities engaged in
investment banking, securities dealing
and securities brokerage activities,
entities with $6.5 million or less in
annual receipts; (ii) for entities engaged
in trust, fiduciary and custody activities,
entities with $6.5 million or less in
annual receipts; and (iii) funds, trusts
and other financial vehicles with $6.5
million or less in annual receipts.103

Based on our existing information
about the entities likely to register to
clear security-based swaps, the
Commission preliminarily believes that
such entities will not be small entities,
but rather part of large business entities
that exceed the thresholds defining
“small entities” set out above.
Additionally, while other clearing
agencies may become eligible to operate
as central counterparties for security-
based swaps, we preliminarily do not
believe that any such entities would be
“small entities” as defined in Exchange
Act Rule 0-10.1%4 Furthermore, we
believe it is unlikely that clearing
agencies functioning as CCPs for
security-based swaps would have
annual receipts of less than $6.5
million. Accordingly, we believe that
any clearing agencies issuing security-
based swaps in their function as CCPs
in such transactions will exceed the
thresholds for ““small entities” set forth

101 See also Section VIIIL of the Mandatory
Clearing Proposing Release.

10217 CFR 240.0-10(d).

10313 CFR 121.201, Sector 52.

104 See 17 CFR 240.0-10(d).
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in Exchange Act Rule 0-12. We
encourage written comments regarding
this certification.

IX. Statutory Authority and Text of the
Rules and Amendments

The rules and amendments described
in this release are being proposed under
the authority set forth in Sections 19
and 28 of the Securities Act; Sections
3G, 12(h), 23(a) and 36 of the Exchange
Act; and Section 304(d) of the Trust
Indenture Act.

List of Subjects in 17 CFR Parts 230,
240 and 260

Reporting and recordkeeping
requirements, Securities.

Text of the Rules and Amendments

For the reasons set out in the
preamble, the Commission is proposing
to amend Title 17, Chapter II, of the
Code of Federal Regulations as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. The authority citation for Part 230
continues to read, in part, as follows:

Authority: 15 U.S.C. 77b, 77¢c, 77d, 771,
77g, 77h, 77, 771, 77s, 77z-3, 77sss, 78c, 78d,
78j, 781, 78m, 78n, 780, 78t, 78w, 7811(d),
78mm, 80a—8, 80a—24, 80a—28, 80a—29, 80a—
30, and 80a—37, unless otherwise noted.

* * * * *

2. Section 230.239 is added to read as

follows:

§230.239 Exemption for offers and sales
of certain security-based swaps.

(a) Provided that the conditions of
paragraph (b) of this section are satisfied
and except as expressly provided in
paragraph (c) of this section, the Act
does not apply to any offer or sale of a
security-based swap that:

(1) Is issued or will be issued by a
clearing agency that is either registered
as a clearing agency under Section 17A
of the Securities Exchange Act of 1934
(15 U.S.C. 78g-1) or exempt from
registration under Section 17A of the
Securities Exchange Act of 1934
pursuant to a rule, regulation, or order
of the Commission (“eligible clearing
agency’’), and

(2) The Commission has determined
is required to be cleared or that is
permitted to be cleared pursuant to the
eligible clearing agency’s rules.

(b) The exemption provided in
paragraph (a) of this section applies
only to an offer or sale of a security-
based swap described in paragraph (a)
of this section if the following
conditions are satisfied:

(1) The security-based swap is offered
or sold in a transaction involving the

eligible clearing agency in its function
as a central counterparty with respect to
such security-based swap;

(2) The security-based swap is sold
only to an eligible contract participant
(as defined in Section 1a(18) of the
Commodity Exchange Act (7 U.S.C.
1a(12)); and

(3) The eligible clearing agency posts
on its publicly available Web site at a
specified Internet address or includes in
its agreement covering the security-
based swap that the eligible clearing
agency provides or makes available to
its counterparty the following:

(i) A statement identifying any
security, issuer, loan, or narrow-based
security index underlying the security-
based swap;

(ii) A statement indicating the
security or loan to be delivered (or class
of securities or loans), or if cash settled,
the security, loan, or narrow-based
security index (or class of securities or
loans) whose value is to be used to
determine the amount of the settlement
obligation under the security-based
swap; and

(iii) A statement of whether the issuer
of any security or loan, each issuer of a
security in a narrow-based security
index, or each referenced issuer
underlying the security-based swap is
subject to the reporting requirements of
Sections 13 or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m
and 780) and, if not subject to such
reporting requirements, whether public
information, including financial
information, about any such issuer is
available and where the information is
available.

(c) The exemption provided in
paragraph (a) of this section does not
apply to the provisions of Section 17(a)
of the Act (15 U.S.C. 77q(a)).

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for Part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s8,77z2-2,772-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k-1, 781, 78m, 78n, 78n—1, 780,
780—4, 78p, 78q, 78s, 78u-5, 78w, 78x, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b-11, and 7201 et seq., 18 U.S.C.
1350, and 12 U.S.C. 5221(e)(3), unless
otherwise noted.

* * * * *

4. Section 240.12a—10 is added to read
as follows:

§240.12a-10 Exemption of security-based
swaps from section 12(a) of the Act.

The provisions of Section 12(a) of the
Act (15 U.S.C. 78l(a)) do not apply to
any security-based swap that:

(a) Is issued or will be issued by a
clearing agency registered as a clearing
agency under Section 17A of the Act (15
U.S.C. 78g-1) or exempt from
registration under Section 17A of the
Act pursuant to a rule, regulation, or
order of the Commission, in its function
as a central counterparty with respect to
the security-based swap;

(b) The Commission has determined
is required to be cleared or that is
permitted to be cleared pursuant to the
clearing a%ency’s rules;

(c) Is sold to an eligible contract
participant (as defined in Section 1a(18)
of the Commodity Exchange Act (7
U.S.C. 1a(18)) in reliance on Rule 239
under the Securities Act of 1933 (17
CFR 230.239); and

(d) Is traded on a national securities
exchange registered pursuant to Section
6(a) of the Act (15 U.S.C. 781(a)).

5. Section 240.12h—1 is amended by
adding paragraph (h) to read as follows:

§240.12h—-1 Exemptions from registration
under section 12(g) of the Act.
* * * * *

(h) Any security-based swap that is
issued by a clearing agency registered as
a clearing agency under Section 17A of
the Act (15 U.S.C. 78g—1) or exempt
from registration under Section 17A of
the Act pursuant to a rule, regulation, or
order of the Commission in its function
as a central counterparty that the
Commission has determined must be
cleared or that is permitted to be cleared
pursuant to the clearing agency’s rules,
and that was sold to an eligible contract
participant (as defined in Section 1a(18)
of the Commodity Exchange Act (7
U.S.C. 1a(18)) in reliance on Rule 239
under the Securities Act of 1933.

PART 260—GENERAL RULES AND
REGULATIONS, TRUST INDENTURE
ACT OF 1939

6. The authority citation for Part 260
continues to read as follows:

Authority: 15 U.S.C. 77eee, 77ggg, 77nnn,
77sss, 7811(d), 80b-3, 80b—4, and 80b—11.

7. Section 260.4d—-11 is added to read
as follows:

§260.4d-11 Exemption for security-based
swaps offered and sold in reliance on Rule
239 under the Securities Act of 1933 (17
CFR 230.239).

Any security-based swap offered and
sold in reliance on Rule 239 of this
chapter (17 CFR 230.239), whether or
not issued under an indenture, is
exempt from the Act.
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By the Commission.
Dated: June 9, 2011.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-14717 Filed 6-14—11; 8:45 am]
BILLING CODE 8011-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2011-0414-201134; FRL—
9319-1]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Kentucky and
Indiana; Louisville; Determination of
Attainment by Applicable Attainment
Date for the 1997 Annual Fine
Particulate Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
determine pursuant to the Clean Air Act
(CAA), that the bi-state Louisville,
Kentucky-Indiana, fine particulate
(PM, 5) nonattainment area (hereafter
referred to as “the Louisville Area” or
“the Area’’) has attained the 1997
annual PM; s national ambient air
quality standards (NAAQS) by its
applicable attainment date of April 5,
2010. The determination of attainment
was previously made by EPA on March
9, 2011, based on quality-assured and
certified monitoring data for the 2007—
2009 monitoring period. EPA is now
proposing to find that the Louisville
Area attained the 1997 annual PM, ;5
NAAQS by its applicable attainment
date. EPA is proposing this action
because it is consistent with the CAA
and its implementing regulations.
DATES: Comments must be received on
or before July 15, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2011-0414, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: EPA-R04-OAR-2011-0414,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand De%ively or Courier: Ms.
Lynorae Benjamin, Chief, Regulatory

Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2011—
0414. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://

www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: In
Region 4, Sara Waterson or Joel Huey,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Ms.
Waterson may be reached by telephone
at (404) 562—9061 or via electronic mail
at waterson.sara@epa.gov. Mr. Huey
may be reached by telephone at (404)
562—9104. Mr. Huey can also be reached
via electronic mail at huey.joel@epa.gov.
In Region 5, John Summerhays,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. The telephone
number is (312) 886—6067. Mr.
Summerhays can also be reached via
electronic mail at
summerhays.john@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

II. What is the background for this action?

III. What is the air quality in the Louisville
Area for the 1997 annual PM, s NAAQS
for the 2007-2009 monitoring period?

IV. What is the proposed action, and what is
the effect of this action?

V. Statutory and Executive Order Reviews

I. What action is EPA taking?

Based on EPA’s review of the quality-
assured and certified monitoring data
for 2007—-2009, and in accordance with
section 179(c)(1) of the CAA and EPA’s
regulations, EPA proposes to determine
that the Louisville Area has attained the
1997 annual PM, s NAAQS by the
applicable attainment date of April 5,
2010. The Louisville Area is comprised
of Jefferson County in Kentucky, and
Clark, Floyd and a portion of Jefferson
Counties in Indiana.

On March 9, 2011, EPA published a
final rulemaking making a
determination of attainment to suspend
the requirements for the Louisville Area
to submit an attainment demonstration
and associated reasonably available
control measures (RACM), a reasonable
further progress (RFP) plan, contingency


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:summerhays.john@epa.gov
mailto:waterson.sara@epa.gov
mailto:huey.joel@epa.gov
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measures, and other planning State
Implementation Plan (SIP) revisions
related to attainment of the 1997 annual
PM,.s NAAQS so long as the Area
continues to attain the 1997 Annual
PM,s NAAQS. See 76 FR 12860.
Today’s proposed action merely makes
a determination that the Louisville Area
has attained the 1997 annual PM, 5
NAAQS by its applicable attainment
date. This action is not a re-proposal of
the attainment determination to
suspend the requirements for the
Louisville Area to submit an attainment
demonstration and associated RACM, a
RFP plan, contingency measures, and
other planning SIP revisions related to
attainment of the standard. More
information regarding the 1997 annual
PM, s NAAQS and the Area’s attainment
of that NAAQS is available at 76 FR
12860 (March 9, 2011).

II. What is the background for this
action?

As a nonattainment area for the 1997
annual PM, s NAAQS, the Louisville
Area had an applicable attainment date
of April 5, 2010 (based on 2007-2009
monitoring data). Pursuant to section
179(c) of the CAA, EPA is required to
make a determination on whether the
Area attained the standard by its
applicable attainment date. Specifically,
section 179(c)(1) of the CAA reads as
follows: “As expeditiously as
practicable after the applicable
attainment date for any nonattainment
area, but not later than 6 months after
such date, the Administrator shall
determine, based on the area’s air
quality as of the attainment date,
whether the area attained the standard
by that date.”

III. What is the air quality in the
Louisville Area for the 1997 annual
PM, s NAAQS for the 2007-2009
monitoring period?

Under EPA regulations at 40 CFR
50.7, the 1997 annual primary and
secondary PM; s standards are met when
the annual arithmetic mean
concentration, as determined in
accordance with 40 CFR part 50,
Appendix N, is less than or equal to
15.0 pug/m? at all relevant monitoring
sites in the subject area.

EPA reviewed the ambient air
monitoring data for the Louisville Area
in accordance with the provisions of 40
CFR part 50, Appendix N. All data
considered have been quality-assured,
certified, and recorded in EPA’s Air
Quality System database. This review
addresses air quality data collected in
the 3-year period from 2007-2009. The
3-year period from 2007-2009 is the
period EPA must consider for areas that
had an applicable attainment date of
April 5, 2010.

TABLE 1—ANNUAL AVERAGE CONCENTRATIONS IN THE LOUISVILLE AREA (2007—2009)

Annual average
Site name County Site No. concentration
(ug/m3)
Jeffersonville ........cccveeeieiiiiii e Clark, IN e 18-019-0006 14.6
NeW AIDANY .....ccoooveiirieereee e Floyd, IN ...... 18-043-1004 13.1
Shepherdsville ..........oceviriiiinieeeee Bullitt, KY ........ 21-029-0006 13.0
Wyandotte Park .......cccccooiriiiniiniieeeee e Jefferson, KY 21-111-0044 13.5
37th & SOUthErN .....ccoiiiiiiicccceee Jefferson, KY 21-111-0043 13.4
Watson Elementary ........ccocveveinieinieenieenie s Jefferson, KY 21-111-0051 13.0

As shown above in Table 1, during
the 2007-2009 design period, the
Louisville Area met the 1997 annual
PM, s NAAQS. The official annual
design value for the Louisville Area for
the 2007-2009 period is 14.6 pug/m?.
More detailed information on the
monitoring data for the Louisville Area
during the 2007-2009 design period is
provided in EPA’s March 9, 2011, final
rulemaking to approve the clean data
determination for the Louisville Area for
the 1997 annual PM, s NAAQS. See 76
FR 12860.

IV. What is the proposed action, and
what is the effect of this action?

This action is a proposed
determination that the Louisville Area
has attained the 1997 annual PM, 5
NAAQS by its applicable attainment
date of April 5, 2010, consistent with
the CAA section 179(c)(1). Finalizing
this proposed action would not
constitute a redesignation of the
Louisville Area to attainment of 1997
annual PM, s NAAQS under section
107(d)(3) of the CAA. Further, finalizing

this proposed action does not involve
approving a maintenance plan for the
Louisville Area as required under
section 175A of the CAA, nor would it
find that the Louisville Area has met all
other requirements for redesignation.
Even if EPA finalizes today’s proposed
action, the designation status of the
Louisville Area would remain
nonattainment for the 1997 annual
PM, s NAAQS until such time as EPA
determines that the Area meets the CAA
requirements for redesignation to
attainment and takes action to
redesignate the Area.

V. Statutory and Executive Order
Reviews

This action proposes to make a
determination of attainment based on
air quality, and would not impose
additional requirements beyond those
imposed by State law. For that reason,
this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under

Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);
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e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed 1997 annual
average PM, s NAAQS data
determination for the Louisville Area
does not have Tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIPs are not approved to apply in
Indian country located in the states, and
EPA notes that it will not impose
substantial direct costs on Tribal
governments or preempt Tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Particulate matter,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: May 23, 2011.

Gwendolyn Keyes Fleming,

Regional Administrator, Region 4.
Dated: June 3, 2011.

Susan Hedman,

Regional Administrator, Region 5.

[FR Doc. 2011-14812 Filed 6-14-11; 8:45 am|]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0369; FRL-8874-3]
Amitraz, Bentazon, Bifenthrin,

Chlorfenapyr, Cyfluthrin, Deltamethrin,
et al.; Proposed Tolerance Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: In accordance with current
Agency practice to describe more clearly
the measurement and scope or coverage
of tolerances, EPA is proposing minor
revisions to tolerance expressions for a
number of pesticide active ingredients,
including the insecticides amitraz,
bifenthrin, chlorfenapyr, cyfluthrin,
deltamethrin, esfenvalerate,
fenpropathrin, and pyridaben; the
fungicide metalaxyl; the herbicides
bentazon, quizalofop ethyl, sodium
acifluorfen, and tebuthiuron; and the

plant growth regulator ethephon. Also,
EPA proposes to remove several expired
tolerances for quizalofop ethyl.

DATES: Comments must be received on
or before August 15, 2011.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-0369, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

o Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2011—
0369. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the docket and made available
on the Internet. If you submit an
electronic comment, EPA recommends
that you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form

of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the docket index available
at http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
hours of operation of this Docket
Facility are from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Joseph Nevola, Pesticide Re-evaluation
Division (7508P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (703) 308—8037; e-mail address:
nevola.joseph@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Unit ILA. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:nevola.joseph@epa.gov
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listed under FOR FURTHER INFORMATION
CONTACT.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background
A. What action is the agency taking?

In accordance with current Agency
practice to describe more clearly the
measurement and scope or coverage of
tolerances, including applicable
metabolites and degradates, EPA is
proposing minor revisions to tolerance
expressions for a number of pesticide
active ingredients, including the
insecticides amitraz, bifenthrin,

chlorfenapyr, cyfluthrin, deltamethrin,
esfenvalerate, fenpropathrin, and
pyridaben; the fungicide metalaxyl; the
herbicides bentazon, quizalofop ethyl,
sodium acifluorfen, and tebuthiuron;
and the plant growth regulator
ethephon. The revisions will not
substantively change the tolerance or, in
any way, modify the permissible level of
residues permitted by the tolerance.
Also, EPA proposes to remove several
expired tolerances for quizalofop ethyl.

The amendments to the Federal Food,
Drug, and Cosmetic Act (FFDCA)
section 408 in the Food Quality
Protection Act of 1996 clarified that a
tolerance regulation for a pesticide
chemical applies to that chemical as
well as all metabolites and degradates of
that chemical unless EPA specifies
otherwise (21 U.S.C. 346a(a)(3)(C)).
These amendments also specified how
compliance with a tolerance level was
to be determined when a metabolite or
degradate of a pesticide chemical not
specifically mentioned in the tolerance
was found in a food (21 U.S.C.
346a(a)(3)(B)). In light of these changes,
EPA now generally follows an approach
for drafting tolerance expressions that
makes clear that the tolerance applies
not only to the parent chemical but also
to its metabolites and degradates and
also specifies precisely what chemical
moieties are to be measured in
determining compliance with the
tolerance levels included in the
tolerance regulation. This approach
ensures that there is no confusion
regarding what chemical moieties are
authorized in food by the tolerance or
how compliance with the tolerance
levels is to be determined. Under this
approach, tolerance expressions would
follow this general form:

Tolerances are established for
residues of the [ insecticide, herbicide,
fungicide, as appropriate] [pesticide
chemical name], including its
metabolites and degradates, in or on the
commodities in the table in this
paragraph. Compliance with the
tolerance levels specified in this
paragraph is to be determined by
measuring only [the designated
chemical moieties], in or on the
commodity.

This model has been followed for all
of the pesticides named in this unit, and
the actual language is set out in the
proposed regulation text at the end of
this document. The only additional
changes proposed in this action are with
regard to the pesticides bifenthrin,
chlorfenapyr, cyfluthrin, and
deltamethrin, and they are at the end of
this document.

Certain time-limited tolerances
pertaining to the pesticide quizalofop

ethyl in 40 CFR 180.441(a)(4) have
expired, on June 14, 1999, due to
previous EPA regulation setting
expiration dates. Therefore, the Agency
is proposing to remove the expired time-
limited tolerances for quizalofop ethyl
in 40 CFR 180.441(a)(4) on beet, sugar,
molasses; beet, sugar, roots; beet, sugar,
tops; vegetable, foliage of legume,
except soybean, subgroup 7A; and
vegetable, legume, group 6. This rule
only corrects the Code of Federal
Regulations to conform with the fact
that the tolerances already expired, and
therefore EPA is not accepting
comments regarding the expiration
itself.

B. What is the agency’s authority for
taking this action?

A “tolerance” represents the
maximum level for residues of pesticide
chemicals legally allowed in or on raw
agricultural commodities and processed
foods. Section 408 of FFDCA, 21 U.S.C.
346a, as amended by FQPA of 1996,
Public Law 104-170, authorizes the
establishment of tolerances, exemptions
from tolerance requirements,
modifications in tolerances, and
revocation of tolerances for residues of
pesticide chemicals in or on raw
agricultural commodities and processed
foods. Without a tolerance or
exemption, food containing pesticide
residues is considered to be unsafe and
therefore “‘adulterated” under section
402(a) of FFDCA, 21 U.S.C. 342(a). Such
food may not be distributed in interstate
commerce (21 U.S.C. 331(a)). For a food-
use pesticide to be sold and distributed,
the pesticide must not only have
appropriate tolerances under the
FFDCA, but also must be registered
under FIFRA (7 U.S.C. 136 et seq.).
Food-use pesticides not registered in the
United States must have tolerances in
order for commodities treated with
those pesticides to be imported into the
United States.

EPA’s general practice is to propose
revocation of tolerances for residues of
pesticide active ingredients on crops for
which FIFRA registrations no longer
exist and on which the pesticide may
therefore no longer be used in the
United States. EPA has historically been
concerned that retention of tolerances
that are not necessary to cover residues
in or on legally treated foods may
encourage misuse of pesticides within
the United States. Nonetheless, EPA
will establish and maintain tolerances
even when corresponding domestic uses
are canceled if the tolerances, which
EPA refers to as “import tolerances,” are
necessary to allow importation into the
United States of food containing such
pesticide residues. However, where
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there are no imported commodities that
require these import tolerances, the
Agency believes it is appropriate to
revoke tolerances for unregistered
pesticides in order to prevent potential
misuse.

Furthermore, as a general matter, the
Agency believes that retention of import
tolerances not needed to cover any
imported food may result in
unnecessary restriction on trade of
pesticides and foods. Under section 408
of FFDCA, a tolerance may only be
established or maintained if EPA
determines that the tolerance is safe
based on a number of factors, including
an assessment of the aggregate exposure
to the pesticide and an assessment of
the cumulative effects of such pesticide
and other substances that have a
common mechanism of toxicity. In
doing so, EPA must consider potential
contributions to such exposure from all
tolerances. If the cumulative risk is such
that the tolerances in aggregate are not
safe, then every one of these tolerances
is potentially vulnerable to revocation.
Furthermore, if unneeded tolerances are
included in the aggregate and
cumulative risk assessments, the
estimated exposure to the pesticide
would be inflated. Consequently, it may
be more difficult for others to obtain
needed tolerances or to register needed
new uses. To avoid potential trade
restrictions, the Agency is proposing to
revoke tolerances for residues on crops
uses for which FIFRA registrations no
longer exist, unless someone expresses
a need for such tolerances. Through this
proposed rule, the Agency is inviting
individuals who need these import
tolerances to identify themselves and
the tolerances that are needed to cover
imported commodities.

Parties interested in retention of the
tolerances should be aware that
additional data may be needed to
support retention. These parties should
be aware that, under FFDCA section
408(f), if the Agency determines that
additional information is reasonably
required to support the continuation of
a tolerance, EPA may require that
parties interested in maintaining the
tolerances provide the necessary
information. If the requisite information
is not submitted, EPA may issue an
order revoking the tolerance at issue.

C. When do these actions become
effective?

EPA is proposing that revision of
specific tolerance expressions and
removal of expired tolerances for
quizalofop ethyl proposed herein
become effective on the date of
publication of the final rule in the
Federal Register. If you have comments,

please submit comments as described
under SUPPLEMENTARY INFORMATION.

Any commodities listed in this
proposal treated with the pesticides
subject to this proposal, and in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(1)(5), as established
by FQPA. Under this unit, any residues
of these pesticides in or on such food
shall not render the food adulterated so
long as it is shown to the satisfaction of
the Food and Drug Administration that:

1. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA, and

2. The residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates when the
pesticide was applied to such food.

III. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for chlorfenapyr, pyridaben, quizalofop
ethyl, sodium acifluorfen, and
tebuthiuron.

The Codex has established MRLs for
amitraz in or on various commodities
including edible offal of pigs at 0.2
milligram/kilograms (mg/kg). The MRL
is different than the tolerance
established for amitraz in the United
States because of differences in residue
definition, use patterns, and/or good
agricultural practices.

The Codex has established MRLs for
bentazon in or on various commodities
including maize at 0.2 mg/kg, milk at
0.05 mg/kg, rice at 0.1 mg/kg, and
sorghum at 0.1 mg/kg. These MRLs are
different than the tolerance established
for bentazon in the United States

because of differences in animal
commodity residue definition, plant use
patterns, and/or good agricultural
practices.

The Codex has established MRLs for
bifenthrin in or on various commodities
including cattle fat at 0.5 mg/kg; cattle
kidney and cattle liver at 0.05 mg/kg;
cattle milk at 0.05 mg/kg; chicken eggs
at 0.01 mg/kg; maize fodder at 0.2 mg/
kg; and strawberry at 1 mg/kg. These
MRLs are different than the tolerances
established for bifenthrin in the United
States (where these commodity
tolerances are higher than the
corresponding Codex MRLs) because of
differences in use patterns and/or good
agricultural practices.

The Codex has established MRLs for
cyfluthrin 