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Presidential Documents

Title 3—

The President

Proclamation 8672 of May 9, 2011

National Building Safety Month, 2011

By the President of the United States of America

A Proclamation

Building safety is a critical component of our homeland security, our personal
and public safety, the protection of property, and our economic well-being.
While disasters have had devastating and heartbreaking effects in our country
and around the world, modern building safety standards and fire prevention
codes help us withstand, mitigate, and rapidly recover from hurricanes,
winter storms, tornadoes, earthquakes, and floods.

It is our collective responsibility as a Nation—nonprofit organizations and
the public and private sectors—to implement effective standards and codes
that sustain safe and resilient structures. We need innovation and partner-
ships at all levels of society to develop transformative breakthroughs in
building materials and construction techniques that strengthen the integrity
of our homes, workplaces, and commercial facilities.

Building safety and fire prevention officials, architects, engineers, design
professionals, builders, and others in the construction industry work every
day to ensure the sound construction of buildings and the safety of our
citizens. Their efforts to construct or retrofit buildings that utilize state-
of-the-art safety, energy efficiency, and fire prevention standards are impor-
tant to our national resilience and our ability to compete in the 21st-century
economy.

As a resilient Nation, we must continue to do everything in our power
to enhance our ability to withstand and rapidly recover from natural and
manmade disasters, disruptions, and emergencies.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim May 2011 as National
Building Safety Month. I encourage citizens, government agencies, private
businesses, nonprofit organizations, and other interested groups to join in
activities that will increase awareness of building safety, and I further urge
Americans to learn more about how they can contribute to building safety
at home and in their communities.
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IN WITNESS WHEREOF, I have hereunto set my hand this ninth day of
May, in the year of our Lord two thousand eleven, and of the Independence
of the United States of America the two hundred and thirty-fifth.

[FR Doc. 2011-11970
Filed 5-12-11; 8:45 am)]
Billing code 3195-W1-P
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[FR Doc. 2011-11963
Filed 5-12-11; 8:45 am]
Billing code 3195-W1-P

Presidential Documents

Presidential Determination No. 2011-9 of April 26, 2011

Drawdown Pursuant to Section 552(c)(2) of the Foreign As-
sistance Act of 1961, as Amended, of up to $25 Million in
Commodities and Services from any Agency of the United
States Government for Libyan Groups, such as the Transi-
tional National Council, to Support Efforts to Protect Civil-
ians and Civilian-Populated Areas Under Threat of Attack in
Libya

Memorandum for the Secretary of State [and] the Secretary of Defense

Pursuant to the authority vested in me as President by section 552(c)(2)
of the Foreign Assistance Act of 1961, as amended, 22 U.S.C. 2348a (FAA),
I hereby determine that:

(1) as a result of an unforeseen emergency, the provision of assistance
under Chapter Six of Part II of the FAA in amounts in excess of funds
otherwise available for such assistance is important to the national interests
of the United States; and

(2) such unforeseen emergency requires the immediate provision of assistance
under Chapter Six of Part II of the FAA.

I therefore direct the drawdown of up to $25 million in nonlethal commod-
ities and services from the inventory and resources of any agency of the
United States Government to support key U.S. Government partners such
as the Transitional National Council in efforts to protect civilians and civilian
populated areas under threat of attack in Libya.

The Secretary of State is authorized and directed to report this determination
to the Congress, arrange for its publication in the Federal Register, and
coordinate the implementation of this drawdown.

THE WHITE HOUSE,
WASHINGTON, April 26, 2011
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DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0031]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/U.S. Coast Guard—008 Courts
Martial Case Files System of Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
Department of Homeland Security/U.S.
Coast Guard system of records titled,
“Department of Homeland Security/U.S.
Coast Guard—008 Courts Martial Case
Files System of Records” from certain
provisions of the Privacy Act.
Specifically, the Department exempts
portions of the Department of Homeland
Security/U.S. Coast Guard—008 Courts
Martial Case Files System of Records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements.

DATES: Effective Date: This final rule is
effective May 13, 2011.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Eileen
Yenikaliotis (202—-475-3530), Acting
Privacy Officer, U.S. Coast Guard. For
privacy issues please contact: Mary
Ellen Callahan (703—-235-0780), Chief
Privacy Officer, Privacy Office, U.S.
Department of Homeland Security,
Washington, DC 20528.

SUPPLEMENTARY INFORMATION:
Background

The Department of Homeland
Security (DHS) U.S. Coast Guard
(USCG) published a notice of proposed

rulemaking (NPRM) in the Federal
Register, 73 FR 64899, October 31, 2008,
proposing to exempt portions of the
system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements. The system
of records is the DHS/USCG—008
Courts Martial Case Files System of
Records. The DHS/USCG—008 Courts
Martial Case Files system of records
notice (SORN) was published
concurrently in the Federal Register, 73
FR 64961, October 31, 2008. Comments
were invited on both the NPRM and the
SORN. Public comments were received
on the NPRM. No comments were
received on the SORN.

Public Comments

DHS/USCG received two public
comments on the NPRM. The first
comment focused on the rights of an
individual stating that “in all criminal
prosecutions, the accused shall enjoy
the right to a speedy and public trial, by
an impartial jury of the state and district
where in the crime shall have been
committed, which district shall have
been previously ascertained by law, and
to be informed of the nature and cause
of the accusation; to be confronted with
the witnesses against him; to have
compulsory process for obtaining
witnesses in his favor, and to have the
assistance of counsel for his defense.”
This system will be used by the DHS/
USCG to collect and maintain records
on military and civilian employees of
the DHS/USCG who are tried by, or
involved with, a courts martial in the
DHS/USCG. By issuing these
exemptions, DHS/USCG is not
abdicating its duty to conduct fair and
impartial courts martial proceedings.
Rather, these exemptions only apply to
the Privacy Act and would not limit the
ability of an individual to obtain records
pursuant to other authorities, such as
applicable rules for courts martial.

The second public comment received
focused on withholding information
from a member of the DHS/USCG
uniformed service as a result of the
exemptions claimed in the proposed
rule. Exemptions claimed in the
proposed rule are neither designed nor
intended, without reason, to withhold
information from anyone. However, it is
occasionally necessary and appropriate
for the DHS/USCG to protect material
compiled for law enforcement purposes,

including some records pertaining to
investigations, inquiries, and criminal
proceedings, as well as national security
and intelligence activities. No
comments were received on the system
of records notice. DHS will implement
the rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS amends Chapter I of
Title 6, Code of Federal Regulations, as
follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat.
2135, 6 U.S.C. 101 et seq.; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of Appendix C to
part 5, Exemption of Record Systems
under the Privacy Act, paragraph 54 to
read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

12. The DHS/USCG—008 Courts Martial
Case Files System of Records consists of
electronic and paper records and will be used
by DHS/USCG. The DHS/USCG—008 Courts
Martial Case Files System of Records is a
repository of information held by DHS/USCG
in connection with its several and varied
missions and functions, including, but not
limited to: the enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings thereunder; and national
security and intelligence activities. The DHS/
USCG—008 Courts Martial Case Files System
of Records contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS/USCG and may
contain personally identifiable information
collected by other federal, state, local, tribal,
foreign, or international government
agencies. The Secretary of Homeland
Security has exempted this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in 5 U.S.C.
552a(c)(3) and (c)(4); (d); (e)(2), (e)(2), (e)(3),
(e)4)(G), (e)(4)(H), (e)(4)(1), ()(5) and (e)(8);
(f); and (g) pursuant to 5 U.S.C. 552a(j)(2).
Additionally, the Secretary of Homeland
Security has exempted this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in 5 U.S.C.
552a(c)(3); (d); (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(T); and (f) pursuant to 5 U.S.C.
552a(k)(1) and (k)(2). Exemptions from these
particular subsections are justified, on a case-
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by-case basis to be determined at the time a
request is made, for the following reasons:

(a) From subsection (c)(3) and (c)(4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations by
revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere

with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements), and (f)
(Agency Rules) because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act relating to
individuals’ rights to access and amend their
records contained in the system. Therefore
DHS is not required to establish rules or
procedures pursuant to which individuals
may seek a civil remedy for the agency’s:
refusal to amend a record; refusal to comply
with a request for access to records; failure
to maintain accurate, relevant, timely and
complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Dated: April 19, 2011.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2011-11689 Filed 5-12—11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 927

[Doc. No. AMS—FV-10-0072; FV10-927—1
FIR]

Pears Grown in Oregon and
Washington; Amendment To Allow
Additional Exemptions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Adoption of interim rule as
final.

SUMMARY: The Department of
Agriculture is adopting, as a final rule,
without change, an interim rule that
added an exemption to the marketing
order for Oregon-Washington pears that
provides for the sale of fresh pears
directly to consumers without regard to
regulation. For each customer, the
interim rule provided an exemption for
consumer-direct sales of up to 220
pounds of fresh pears per transaction,
for home use only, made directly at
orchards, packing facilities, roadside
stands, or farmers’ markets without
regard to the marketing order’s
assessment, reporting, handling, and
inspection requirements. This action is
intended to provide increased marketing
flexibility to small pear handlers, while
facilitating the sale of fresh, local pears
directly to consumers.

DATES: Effective May 16, 2011.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Portland, Oregon;
Telephone: (503) 326—2724, Fax: (503)
326—7440, or E-mail:
Teresa.Hutchinson@ams.usda.gov or
Gary D.Olson@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web
site: http://www.ams.usda.gov/
Marketing Orders Small Business Guide;
or by contacting Laurel May, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:

Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
927, as amended (7 CFR part 927),
regulating the handling of pears grown
in Oregon and Washington, hereinafter
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referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

The handling of pears grown in
Oregon and Washington is regulated by
7 CFR part 927. This rule continues in
effect the interim rule that added an
exemption for consumer-direct sales of
up to 220 pounds of fresh pears per
customer and transaction, for home use
only, and made directly at orchards,
packing facilities, roadside stands, or
farmers’ markets. These consumer-direct
sales are exempt from the marketing
order’s assessment, reporting, handling,
and inspection requirements. The
Committee believes that the volume
represented by these pear sales is
insignificant and will not adversely
affect the domestic and international
marketing of commercial quantities of
fresh pears. The majority of promotional
funds collected by the Committee are
utilized for large-scale promotional
efforts that do not have a direct
relationship or benefit to these
consumer-direct sales. This exemption
provides regulatory flexibility to small
pear handlers, while facilitating the sale
of fresh, local pears directly to
consumers.

In an interim rule published in the
Federal Register on January 25, 2011,
and effective on January 26, 2011, (76
FR 4202, Doc. No. AMS-FV-10-0072,
FV10-927-1 IR), a new § 927.122 was
added to the order’s rules and
regulations providing for the consumer-
direct exemption.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,537
growers of fresh pears in the regulated
production area and approximately 38

handlers subject to regulation under the
order. Small agricultural growers are
defined by the Small Business
Administration (SBA)(13 CFR 121.201)
as those having annual receipts of less
than $750,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $7,000,000.

According to the Noncitrus Fruits and
Nuts 2010 Preliminary Summary issued
in January 2010 by the National
Agricultural Statistics Service, the
average 2009 fresh pear price of $456
per ton places the farm-gate value of
fresh pears grown in Oregon and
Washington at $202,053,810. Based on
the number of fresh pear growers in the
Oregon-Washington production area,
the average gross revenue for each
grower can be estimated at
approximately $131,460. Furthermore,
based on Committee records, the
Committee has estimated that 56
percent of Northwest pear handlers
currently ship less than $7,000,000
worth of fresh pears on an annual basis.
From this information, it is concluded
that the majority of growers and
handlers of Oregon and Washington
pears may be classified as small entities.

This rule continues in effect the
action that exempts from regulation
fresh pears that are sold directly to
consumers—in quantities of 220 pounds
or less per customer and transaction—
at orchards, packing houses, roadside
stands, and farmers’ markets. This
change provides small pear handlers
with increased marketing flexibility
while facilitating the sale of pears in
local markets. Section § 927.65(b) of the
order authorizes the establishment of
regulations that exempt specified
quantities of pears, or types of pear
shipments from the order.

This action is expected to have a
beneficial impact on the Northwest pear
industry, especially on small growers
and handlers. The Committee’s goal is
that this exemption will reduce overall
costs to the pear industry, relax the
burden on small businesses, and
facilitate the distribution of fruit at the
local level. The Committee believes that
this action will be especially beneficial
to small independent businesses
because such agricultural operations
tend to utilize roadside stands and
farmers’ markets more than do large,
vertically integrated entities. The
Committee has stated that the majority
of pear handlers are small businesses
under the SBA definition. Although this
rule was recommended by the
Committee with the goal of helping
small pear grower handlers and
handlers, it does not prevent large
businesses from realizing the same
benefits.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
pear handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

Further, the Committee’s meeting was
widely publicized throughout the
Oregon-Washington pear industry and
all interested persons were invited to
participate in Committee deliberations.
Like all Committee meetings, the April
22, 2010, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

Comments on the interim rule were
required to be received on or before
March 28, 2011. No comments were
received. Therefore, for the reasons
given in the interim rule, USDA is
adopting the interim rule as a final rule,
without change.

To view the interim rule, go to:
http://www.regulations.gov/
#!documentDetail;D=AMS-FV-10-0072-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866 and 12988, the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), and the E-Gov Act (44
U.S.C. 101).

After consideration of all relevant
material presented, it is found that
finalizing the interim rule, without
change, as published in the Federal
Register (76 FR 4202, January 25, 2011)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

PART 927—PEARS GROWN IN
OREGON AND WASHINGTON

Accordingly, the interim rule that
amended 7 CFR part 927 and that was
published at 76 FR 4202 on January 25,
2011, is adopted as a final rule, without
change.

Dated: May, 9, 2011.
Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-11714 Filed 5-12—11; 8:45 am]
BILLING CODE 3410-02-P


http://www.regulations.gov/#!documentDetail;D=AMS-FV-10-0072%E2%80%930001
http://www.regulations.gov/#!documentDetail;D=AMS-FV-10-0072%E2%80%930001
http://www.regulations.gov/#!documentDetail;D=AMS-FV-10-0072%E2%80%930001

27850

Federal Register/Vol. 76, No. 93/Friday, May 13, 2011/Rules and Regulations

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 946

[Doc. No. AMS-FV-11-0024; FV11-946-3IR]

Irish Potatoes Grown in Washington;
Modification of the Rules and
Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule extends the one-year
suspension of the minimum quality,
maturity, pack, marking, and inspection
requirements prescribed for russet
potato varieties under the Washington
potato marketing order for the 2011-
2012 and subsequent fiscal periods. The
current one-year suspension of the
russet potato handling regulation ends
June 30, 2011. The marketing order
regulates the handling of Irish potatoes
grown in Washington, and is
administered locally by the State of
Washington Potato Committee
(Committee). This rule also extends the
reporting requirement for russet potato
handlers for the purpose of obtaining
information necessary for administering
the marketing order. This rule is
expected to reduce overall industry
expenses and increase net returns to
producers and handlers while allowing
the industry the opportunity to continue
exploring alternative marketing
strategies.

DATES: Effective July 1, 2011; comments
received by July 12, 2011 will be
considered prior to formal adoption as
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: hitp://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the

comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Telephone: (503) 326—
2724, Fax: (503) 3267440, or E-mail:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Laurel May,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Laurel. May@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
946, as amended (7 CFR part 946),
regulating the handling of Irish potatoes
grown in Washington, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted there from. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule extends the one-year
suspension of the order’s handling
regulation for russet potato varieties for
the 2011-2012 and subsequent fiscal
periods. The current one-year
suspension of the russet potato handling
regulation ends June 30, 2011. This

action also extends the reporting
requirement for russet potato handlers
to obtain information necessary for the
collection of assessments and statistical
data. This rule allows the Washington
potato industry to continue marketing
russet potatoes without regard to the
minimum quality, maturity, pack,
marking, and inspection requirements
prescribed under the Washington potato
marketing order.

Section 946.52 of the order authorizes
the establishment of grade, size, quality,
or maturity regulations for any variety
or varieties of potatoes grown in the
production area. Section 946.52 also
authorizes regulation of the size,
capacity, weight, dimensions, pack, and
marking or labeling of the container, or
containers, which may be used in the
packing or handling of potatoes, or both.
Section 946.51 further authorizes the
modification, suspension, or
termination of regulations issued under
§946.52. Section 946.60 provides that
whenever potatoes are regulated
pursuant to § 946.52 such potatoes must
be inspected by the Federal State
Inspection Program (FSIP), and certified
as meeting the applicable requirements
of such regulations.

Section 946.70 authorizes the
Committee, with the approval of USDA,
to require information from handlers
that will enable the Committee to
exercise its duties under the order.

Section 946.336 of the order’s
administrative rules and regulations
prescribes the grade, size, quality,
cleanness, maturity, pack, marking, and
inspection requirements for fresh
market Washington potatoes.

The Committee meets regularly to
consider recommendations for
modification, suspension, or
termination of the regulatory
requirements for Washington potatoes
which have been issued on a continuing
basis. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
The USDA reviews Committee
recommendations, information
submitted by the Committee, and other
available information, and determines
whether modification, suspension, or
termination of the regulatory
requirements would tend to effectuate
the declared policy of the Act.

The Committee met on June 1, 2010,
and recommended suspending the
minimum quality, maturity, pack,
marking, and inspection requirements
(handling regulation) for a one-year
period. In addition, the Committee
recommended that a new reporting
provision be implemented to require
handlers to report their russet potato
shipments during this period to enable
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the Committee to collect assessments
and compile statistics. This information
replaced similar information obtained
from FSIP reports, which would not be
available as a result of the suspension of
the handling regulations. These
recommendations were implemented by
the USDA with an interim rule
published in the Federal Register on
July 23, 2010 (75 FR 43042), and
finalized on December 14, 2010 (75 FR
77749).

The handling regulation was
suspended temporarily so the
Committee could evaluate the effects of
operating without regulation, such as
potential cost savings to handlers
through elimination of mandatory
inspection of product, and the potential
market impact of operating with no
mandatory quality and inspection
requirements.

During the period when the
temporary suspension of the handling
regulation was in effect, most handlers
reportedly continued to have their
product inspected prior to shipment to
satisfy their customer’s needs and
market requirements. However, since
full-time inspection was not mandatory,
handlers were able to coordinate the
timing and utilization of inspection
services to meet the needs of their
individual operations, resulting in
improved efficiencies and reduced
costs. No negative market impacts were
experienced as a result of the temporary
suspension. Handlers have continued to
meet their customer’s specifications and
needs, either with voluntary inspection
or no inspection. The Committee
believes that the suspension of the
russet potato handling regulation,
effective from July 24, 2010, through
June 30, 2011, has been successful.
Therefore, at its January 26, 2011,
meeting, the Committee recommended
extending the suspension of the
handling regulation for russet potatoes
for the 2011-2012 and subsequent fiscal
periods. The Committee also
recommended extending the reporting
requirement for russet potato handlers
to obtain information necessary for the
collection of assessments and statistical
data.

This rule permits handlers to
continue shipping russet potatoes
without regard to minimum quality,
maturity, pack, marking, and inspection
requirements for the 2011-2012 and
subsequent fiscal periods. This rule also
continues the reporting requirement for
russet potato handlers to collect
assessments and compile statistical
data. Authorization to assess handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.

Although this rule continues to
provide russet potato handlers the
opportunity to decrease their total costs
by elimination of the expenses
associated with mandatory inspection, it
does not restrict handlers from seeking
inspection on a voluntary basis. The
Committee will continue to evaluate the
effects of the suspension on marketing
and on producer returns at future
Committee meetings.

Although continuing to require
handler reports, this rule, through the
suspension of the handling regulation
and thereby mandatory inspection, is
expected to reduce overall industry
expenses.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 43 handlers of Washington
potatoes subject to regulation under the
order (inclusive of the 33 russet potato
handlers) and approximately 267
producers in the regulated production
area. Small agricultural service firms are
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$7,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

During the 2009-2010 fiscal period,
the Committee reports that 9,765,131
hundredweight of Washington potatoes
were shipped into the fresh market.
Based on average f.o.b. prices estimated
by the USDA’s Economic Research
Service and Committee data on
individual handler shipments, the
Committee estimates that 42, or
approximately 98 percent of the
handlers, had annual receipts of less
than $7,000,000.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for Washington potatoes for 2010
was $7.55 per hundredweight. The
average gross annual producer revenue
for each of the 267 Washington potato

producers is therefore calculated to be
approximately $276,130. In view of the
foregoing, the majority of Washington
potato producers and handlers may be
classified as small entities.

This rule extends the one-year
suspension of the handling regulation
for russet potato varieties for the 2011—
2012 and subsequent fiscal periods.
This rule also extends the reporting
requirement for russet potato handlers
to obtain information necessary to
administer the order. This rule is
expected to reduce overall industry
expenses while providing the industry
with the opportunity to continue
exploring alternative marketing
strategies.

The authority for regulation is
provided in § 946.52 of the order, while
authority for reports and records is
provided in § 946.70. In addition, the
handling regulation and reporting
requirement are specified under
§§946.336 and 946.143, respectively, of
the order’s administrative rules and
regulations.

The Committee anticipates that this
rule will not negatively impact small
businesses. This rule will extend the
one-year suspension of minimum
quality, maturity, pack, marking, and
inspection requirements indefinitely.
Though inspections will not be
mandated for russet potatoes handled
under the order, handlers may at their
discretion choose to have their potatoes
inspected. Handlers are thus able to
control costs—which are generally
passed on to producers—based on the
demands of their customers. The
Committee reports that during the 2009—
2010 fiscal period, the total cost of
inspection—at $0.07 per hundredweight
for the approximately 7,421,500
hundredweight of Washington russet
potatoes shipped—was about $519,505.
This is approximately $15,743 per
handler.

The Committee discussed alternatives
to this recommendation. The Committee
considered suspending the handling
regulation for russet potatoes for another
one-year period. However, the
Committee believes that the current one-
year suspension has been successful and
recommended extending the suspension
of the handling regulation for russet
potatoes indefinitely.

This rule continues the monthly
reporting requirement for russet potato
handlers. The reports provide the
Committee with information necessary
to track shipments and collect
assessments. The information collection
burden generated from the temporary
suspension of the handling regulation
(75 FR 77749) was merged into the
generic vegetable package under OMB
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Number 0581-0178 and continues in
effect until March 31, 2014.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this rule.

The Committee’s meeting was widely
publicized throughout the Washington
potato industry and all interested
persons were invited to participate in
Committee deliberations. Like all
committee meetings, the January 26,
2011, meeting was a public meeting,
and all entities, both large and small,
were able to express views on this issue.
Further, interested persons are invited
to submit comments on this interim
rule, including the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Antoinette
Carter at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on
modifications to the handling regulation
and reporting requirement for russet
potatoes under the Washington potato
marketing order. The modifications
revise the introductory text of both
regulations by removing a sentence in
§946.143 and by removing and
replacing text in § 946.336. Any
comments received will be considered
prior to finalization of this rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register

because: (1) Any changes resulting from
this rule should be effective July 1,
2011, because the one-year suspension
of the russet potato-handling regulation
ends June 30, 2011; (2) the Committee
discussed and unanimously
recommended these changes at a public
meeting and all interested parties had
an opportunity to provide input; and (3)
this rule provides a 60-day comment
period and any comments received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 946

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 946 is amended as
follows:

PART 946—IRISH POTATOES GROWN
IN WASHINGTON

m 1. The authority citation for 7 CFR
part 946 continues to read as follows:

Authority: 7 U.S.C. 601-674.
§946.143 [Amended]

m 2. Amend the introductory text of
§946.143 by removing the words
“Provided, That the first report shall
include all required information from
July 24, 2010 through the end of the
month in which the assessment report
and its collection of information is
approved by the Office of Management
and Budget.”

§946.336 [Amended]

m 3. Amend the introductory text of
§946.336 by removing the words “from
July 24, 2010, through June 30, 2011”
and adding in their place the words
“beginning July 1, 2011”.

Dated: May 9, 2011.
Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-11713 Filed 5-12—11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Doc. No. AMS—FV-10-0094; FV11-985-1
FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Salable Quantities and
Allotment Percentages for the 2011-
2012 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes the
quantity of spearmint oil produced in
the Far West, by class, that handlers
may purchase from, or handle on behalf
of, producers during the 2011-2012
marketing year, which begins on June 1,
2011. This rule establishes salable
quantities and allotment per