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DEPARTMENT OF AGRICULTURE

Office of the Secretary

7 CFR Part 12
[Docket No. NRCS—-2011-0010]

RIN 0578-AA58
Wetland Conservation

AGENCY: Office of the Secretary, United
States Department of Agriculture
(USDA).

ACTION: Final rule.

SUMMARY: The United States Department
of Agriculture is removing obsolete
provisions from the Code of Federal
Regulations. This action removes
provisions concerning the Natural
Resources Conservation Service’s
(NRCS) coordination responsibilities.

DATES: Effective Date: The rule is
effective April 25, 2011.

FOR FURTHER INFORMATION CONTACT:
Terrell Erickson, Director, Ecological
Sciences Division, U.S. Department of
Agriculture, Natural Resources
Conservation Service, Room 6819,
South Building, P.O. Box 2890,
Washington, DC 20013-2890; Phone:
(202) 720-5992; Fax: (202) 720—-2646; or
E-mail: Terrell.erickson1@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Regulatory Certifications
Executive Orders

This document does not meet the
criteria for a significant regulatory
action as specified by E.O. 12866. This
action also has no federalism or tribal
implications, and will not impose
substantial unreimbursed compliance
costs on States, local governments, or
Indian tribal governments. Therefore,
impact statements are not required
under E.O. 13132 or 13175.

Regulatory Flexibility Act

The Regulatory Flexibility Act is not
applicable to this rule because neither
the Secretary of Agriculture nor NRCS is
required by 5 U.S.C. 553 or any other
law to publish a notice of proposed
rulemaking for the subject matter of this
rule.

Environmental Evaluation

This rule will have no significant
effect on the human environment and is
categorically exempt under 7 CFR
1b.3(a)(6); therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Paperwork Reduction Act

This rule does not contain reporting
or recordkeeping requirements subject
to the Paperwork Reduction Act.

Background

Existing wetland conservation
provisions in 7 CFR part 12 require that
NRCS’ certification of a wetland
determination be completed according
to procedures agreed to by the Army
Corps of Engineers (COE), the
Environmental Protection Agency
(EPA), and the U.S. Fish and Wildlife
Service. In 1994, the Departments of
Agriculture and the Interior, the Army,
and the Environmental Protection
Agency entered into a Memorandum of
Agreement (MOA) concerning the
delineation of wetlands for purposes of
Section 404 of the Clean Water Act
(CWA) and Title XII of the Food
Security Act of 1985 (FSA). The MOA
was developed to streamline the
wetland delineation process on
agricultural lands, to promote
consistency between the CWA and the
FSA, and to provide predictability and
simplification for USDA program
participants. However, subsequent
amendments to FSA and court decisions
made the MOA and parts of 7 CFR 12.30
no longer applicable, and USDA and
COE withdrew from the MOA in
January 2005.

1996 amendments to FSA eliminated
the concept of “abandonment” for prior
converted (PC) cropland. As a result,
land may be considered non-wetland for
FSA compliance purposes, but
considered wetland for CWA purposes.
2002 amendments to FSA prohibit
NRCS from sharing confidential
producer information, including

geospatial information, to agencies
outside USDA. This prohibits NRCS
from providing wetland delineations
and determinations to the COE and EPA
for CWA permitting and enforcement.
Finally, as a result of U.S. Supreme
Court decisions, a wetland may be
subject to FSA Compliance, but no
longer regulated by the COE for CWA
purposes. These inconsistencies in
jurisdiction do not allow the two
agencies to have consistent wetland
determinations.

List of Subjects in 7 CFR Part 12

Administrative practices and
procedures, Soil conservation,
Wetlands.

For the reasons stated in the
preamble, USDA amends part 12 of Title
7 of the Code of Federal Regulations as
set forth below:

PART 12—HIGHLY ERODIBLE AND
WETLAND CONSERVATION

m 1. The authority citation for part 12
continues to read as follows:

Authority: 16 U.S.C. 3801 et seq.

Subpart C—Wetland Conservation

§12.30 [Amended]

m 2.In §12.30, remove paragraph (a)(8)
and remove the second sentence from
paragraph (c)(1).

Signed in Washington, DG, on April 5,
2011.
Thomas J. Vilsack,
Secretary.
[FR Doc. 2011-9870 Filed 4—22—11; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 210, 215, 220, 225, 226 and
245

[FNS—2008-0001]
RIN 0584-AD60
Direct Certification and Certification of

Homeless, Migrant and Runaway
Children for Free School Meals

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule with request for
comments.
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SUMMARY: This rule amends the
regulations affecting the determination
of children’s eligibility for free meals
under the National School Lunch
Program and the School Breakfast
Program by direct certification and
categorical eligibility. Conforming
changes and miscellaneous technical
changes are also made, as appropriate,
for the Special Milk Program for
Children, the Child and Adult Care
Food Program and the Summer Food
Service Program. The Child Nutrition
and WIC Reauthorization Act of 2004
(Reauthorization Act) amended the
Richard B. Russell National School
Lunch Act to require local educational
agencies to conduct direct certification
in conjunction with the Food Stamp
Program, which is now called the
Supplemental Nutrition Assistance
Program (SNAP). Under the direct
certification process, a local educational
agency obtains documentation of a
child’s receipt of SNAP benefits from
the State or local SNAP office. This rule
also incorporates provisions from the
Reauthorization Act concerning the
certification of certain children who are
homeless, runaway, or migratory.

This rule affects State agencies
administering SNAP and the Child
Nutrition Programs; local offices
administering SNAP; local program
operators that administer the School
Nutrition Programs; and low income
households with school age children.
The rule is intended to improve school
meal program access for low-income
children, reduce paperwork for
households and program administrators,
and improve the integrity of the free and
reduced price meal certification process.

DATES: Effective date: This rule is
effective June 24, 2011. Comment dates:
Comments on rule provisions: Mailed
comments on the provisions in this rule
must be postmarked on or before
October 24, 2011; e-mailed or faxed
comments must be submitted by 11:59
p-m. on October 24, 2011; and hand-
delivered comments must be received
by 5 p.m. October 24, 2011 to be assured
of consideration.

Comments on Paperwork Reduction
Act requirements: Comments on the
information collection requirements
associated with this rule must be
received by June 24, 2011.

ADDRESSES: The Food and Nutrition
Service (FNS) invites interested persons
to submit comments on this interim
rule. Comments may be submitted by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Fax:(703) 305—2879, attention Julie
Brewer.

e Mail: Julie Brewer, Chief, Policy
and Program Development Branch,
Child Nutrition Division, Food and
Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302—
1594.

e Hand Delivery or Courier: Deliver
comments to 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302—
1594, during normal business hours of
8:30 a.m.—5 p.m.

All submissions received in response
to this interim rule will be included in
the record and will be available to the
public. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting comments will be subject to
public disclosure. FNS may also make
the comments publicly available by
posting a copy of all comments on
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Address any questions to Julie Brewer,
Chief, Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302 or by telephone
at 703—305-2590. A regulatory cost-
benefit analysis was completed for this
rule. It will be available at http://
www.regulations.gov as part of the
docket history for this interim rule.

SUPPLEMENTARY INFORMATION: The
Reauthorization Act (Pub. L. 108—-265;
June 30, 2004) phased-in mandatory
direct certification provisions with the
Food Stamp Program ! and made
children participating in certain other
programs categorically eligible for free
school meals. In order to provide
readers with a chronological account of
direct certification, this preamble begins
with a history of direct certification
which includes a discussion of the
relevant changes made in the
Reauthorization Act. These amendments
are intended to streamline the
certification and verification processes
by reducing paperwork for both program
administrators and households by
eliminating the need for submission of
free and reduced priced meal
applications by these households.

This rule is being issued as an interim
rule as authorized by section 501(b) of
the Reauthorization Act and because of
the specific implementation dates

1While the Food, Conservation and Energy
Security Act of 2008, Public Law 110-234, renamed
the Food Stamp Program as the Supplemental
Nutrition Assistance Program, historical references
are to the Food Stamp Program, reflecting the
Reauthorization Act’s language.

therein. The Reauthorization Act also
required that regulations be
promulgated within two years of
enactment which was 2006. In order to
accommodate the statutory deadlines
imposed for fully phasing-in direct
certification with SNAP and to provide
access to free meals to children newly
added as categorically eligible, the
Department implemented the non-
discretionary provisions in the
Reauthorization Act through guidance
as discussed below. In addition, by
issuing the guidance, the Department
complied with the implementation
requirements established in 501(a) of
the Reauthorization Act. The delay in
issuing this interim rule enabled the
Department to develop it using data
from the direct certification reports to
Congress as well as address issues
raised by State and local agencies about
the direct certification process as
implemented. The Department strongly
supports providing any opportunity for
public comment from interested parties,
which is afforded through the interim
rule process. Changes resulting from
comments and from experience based
on the interim rule would be
implemented through a future final rule.

I. History
Eligibility Determinations

Until 1981 to receive free and reduced
price meals or free milk for their
children, households were required by
statute to complete an application for
free or reduced price meals or for free
milk, providing income and household
size information. The Omnibus Budget
Reconciliation Act of 1981, Public Law
97-35, amended the Richard B. Russell
National School Lunch Act (NSLA)?2 to
include a number of changes to the free
and reduced price meal eligibility
process. One of those changes allowed
submission of documentation showing
participation in the Food Stamp
Program. This was implemented by
permitting households certified to
receive benefits under the Food Stamp
Program to provide their case number to
schools in lieu of completing income
information on the free and reduced
price meal application. Thus, children
who are members of households
certified to receive food stamp benefits
are “categorically eligible” for free
school meals.

The School Lunch and Child
Nutrition Amendments of 1986, Public
Law 99-661, made further amendments
to the NSLA to mandate categorical
eligibility for free meals and a
simplified verification of eligibility

2The NSLA was renamed in 1999.
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process for children in food stamp
households and children in Aid to
Families with Dependent Children
(AFDC) 3 assistance units. Since the
regulations had already been amended
to allow simplified application and
verification procedures for food stamp
households, the regulations were
revised to extend these provisions to
AFDC households.

The Child Nutrition and WIC
Reauthorization Act of 1989, Public Law
101-147, again amended the NSLA to
respond to concerns expressed by
program operators regarding the volume
of paperwork associated with the Child
Nutrition Programs. The NSLA
authorized school officials to certify
children eligible for free meals, without
further application, based on
documentation obtained directly from
the appropriate State or local agency
that the children are part of households
receiving assistance under the Food

Stamp Program or AFDC Program. This
certification process is commonly
referred to as “direct certification.”

Because the Food Distribution
Program on Indian Reservations (FDPIR)
is authorized by section 4 of the Food
and Nutrition Act of 2008, 7 U.S.C.
2013, the same law authorizing SNAP,
formerly the Food Stamp Program, and
because eligible households on and near
reservations have the option of
participating in either SNAP or FDPIR,
the Department extended the provisions
on categorical eligibility and direct
certification to include FDPIR
households.

Reauthorization Act 2004 Changes

In 2004, the Reauthorization Act
made several amendments to the NSLA
to improve the integrity of the free and
reduced price meal certification and
verification processes, without
hindering access of low-income

children. Section 104 of the
Reauthorization Act added section
9(b)(4) to the NSLA, 42 U.S.C.
1758(b)(4) to require local educational
agencies to directly certify, without
further application, any child who is a
member of a household receiving
benefits under SNAP. To facilitate this
requirement, an agreement between the
State agency administering SNAP and
the State agency or agencies
administering the school meals
programs is required. The required
direct certification with SNAP is in
addition to the previous and still
existing optional authority for direct
certification with TANF and FDPIR.

In accordance with the
Reauthorization Act, the requirement to
directly certify children receiving
benefits under SNAP was phased-in
based on the enrollment of the local
educational agency as follows—

The provision was effective as follows

For school districts with enrollments of

At least in school year

July 1, 2006
July 1, 2007

July 1, 2008

2005-2006
2006-2007

25,000 students*
10,000 students*

All local educational agencies.

*From prior year's October data collection as required under 7 CFR 210.8(c)(2).4

In addition, the 2004 Reauthorization
Act included provisions making
children who are homeless, runaway, or
migratory, as determined by the
homeless coordinator for homeless or
runaway children or by officials of the
Migrant Education Program (MEP) for
migratory children, categorically eligible
for free meals, effective July 1, 2004. To
ensure that the affected children could
access free meal benefits as quickly as
possible, the Department issued
guidance to implement these statutory
provisions. The pertinent memoranda
are:

e July 19, 2004—Categorical
Eligibility for Free Lunches and
Breakfasts of Runaway, Homeless, and
Migrant Youth: Reauthorization 2004
Implementation Memo SP 4;

e August 16, 2004—Categorical
Eligibility for Free Lunches and
Breakfasts for Migrant Children; and

e September 17, 2004—Guidance on
Determining Categorical Eligibility for
Free Lunches and Breakfasts for Youth
Served under the Runaway and
Homeless Youth Act.

3 The Personal Responsibility and Work
Opportunity Reconciliation Act of 1996, Public Law
104-193, later replaced the AFDC program with the
Temporary Assistance for Needy Families (TANF)
Program. Please note that categorical eligibility for

These can be reviewed on our Web
site—http://www.fns.usda.gov/cnd/
Governance/policy.htm.

II. Direct Certification Implementation
and Studies

Because of the benefits of direct
certification relating to improving
access and reducing paperwork, the
Department felt that is was important to
determine both the number of local
educational agencies that were doing
direct certification and what percentage
of the total number of children eligible
for free and reduced meals they
represented. Studies and surveys
conducted by FNS have indicated that,
prior to School Year 2007-2008, a little
more than 60 percent of local
educational agencies were using direct
certification. Please note that the
majority of these studies were
conducted prior to mandatory direct
certification with SNAP. This data has
given FNS a baseline to measure the
success of mandatory direct certification
with SNAP. Data for School Year 2009—
2010 showed that 83 percent of local

recipients of TANF is subject to the limitation in
section 9(b)(12)(A)(ii) of the NSLA, 42 U.S.C.
1758(b)(1)(A)(ii) concerning eligibility standards
that were comparable to or more restrictive than
those in effect on June 1, 1995. This qualification

educational agencies conduct direct
certification. Studies and sources
include—

“Analysis of Verification Summary
Data SY2004-05” (May 2006) which
may be found at http://
www.fns.usda.gov/oane/menu/
Published/CNP/FILES/
CNVerification.pdf;

“Preliminary Report on the Feasibility
of Computer Matching in the National
School Lunch Program” (January 2005)
which may be found at http://
www.fns.usda.gov/oane/menu/
Published/CNP/FILES/
NSLPDataMatch.pdf;

“Direct Certification in the National
School Lunch Program—Impacts on
Program Access and Integrity Study of
Direct Certification in the National
School Lunch Program” (October 2003,
Economic Research Service, USDA,
contracted study) which may be found
at http://www.ers.usda.gov/
Publications/EFAN03009;

“Study of Direct Certification in the
National School Lunch Program”
(September 2000) which may be found

will not be repeated in other references to TANF
in this preamble.

4 All other regulatory citations in this preamble
shall be considered references to Title 7, Code of
Federal Regulations, unless otherwise indicated.
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at http://www.fns.usda.gov/oane/menu/
Published/CNP/FILES/directcert.pdf;
and

“Direct Certification in the National
School Lunch Program: State
Implementation Progress Report to
Congress” (December 2008) found at
http://www.fns.usda.gov/oane/menu/
Published/CNP/FILES/DirectCert08.pdf.

“Direct Certification in the National
School Lunch Program: State
Implementation Progress Report to
Congress—October 2009” found at
http://www.fns.usda.gov/ora/MENU/
Published/CNP/FILES/NSLP
DirectCertification2009.pdyf.

“Direct Certification in the National
School Lunch Program: State
Implementation Progress School Year
2009-2010” found at http://
www.fns.usda.gov/ora/menu/Published/
CNP/FILES/DirectCert2010.pdyf.

II1. Current Procedures for Direct
Certification and Categorical Eligibility

Methods Used for Direct Certification

The studies cited in section II
indicated that the methods commonly
used for direct certification involve
matching and non-matching processes.
In the non-matching method, the States’
assistance agencies generate lists or
databases of TANF and SNAP
households with school age children.
The assistance agencies use the lists/
databases to send households a letter
that includes the necessary direct
certification documentation. The letter
instructs the household to provide the
letter to the school if they want free
meals or milk for their children.
Children in households that provide the
letters to the school or local educational
agency are certified eligible for free
meals or milk based on this
documentation. This procedure is
considered the “letter method.”

In the matching method, the State
assistance agency databases/lists of
SNAP or TANF households with school
age children are matched at the State or
local educational agency level against
student enrollment databases or lists.
Most systems involve a matching of two
or three identifiers, such as the
children’s names and birth dates and/or
addresses. Matching at the State level is
generally automated, while matching at
the local educational agency level may
be a manual process, especially in
smaller districts or those districts with
fewer families receiving benefits from
SNAP, TANF or FDPIR. Once eligible
children have been identified through
direct certification, their parents or
guardians are notified, in writing by the
local educational agency, that their
children are eligible to receive free

meals without any additional
application. Further, these households
are not subject to verification since the
local educational agency has already
documented that the child is a member
of a household receiving other
programs’ benefits.

Frequency of Direct Certification Efforts

Typically, direct certification is
conducted at or around the beginning of
the school year. However, a number of
States and local educational agencies
have the capability of doing direct
certification more frequently, on a
monthly or even daily basis.

Applications With Case Numbers

Households receiving assistance from
SNAP, TANF or FDPIR may also submit
an application with their case number(s)
for the child(ren) on the free and
reduced price meal or free milk
application to establish their categorical
eligibility for free meals or milk. The
only other information needed on the
application is each child’s name and the
signature of an adult household
member. Should the application be
selected for verification of eligibility,
the household must submit proof of
participation in SNAP, TANF or FDPIR
in order to continue program
participation.

IV. Requirements for Direct
Certification With SNAP

Scope of Mandatory Direct Certification
With SNAP

All participating NSLP and School
Breakfast Program (SBP) schools,
including public and private non-profit
schools and residential child care
institutions (RCCIs), must implement
the mandatory direct certification
provisions for children who are
members of households receiving
benefits from the SNAP. RCCIs that
operate a day school must conduct
direct certification for day students.
However, RCCIs that only have
residential students are exempted from
this requirement. Residential students
would not receive SNAP benefits since
they are residing in an institution. This
exemption is found in this interim rule
at paragraph 245.6(b)(1)(ii).

The administering entity for the
private schools or RCCIs should contact
their State agency to work out the
logistics for obtaining information from
the agency administering SNAP about
the children enrolled in their schools.
Please note when determining claiming
percentages for Provision 2 or Provision
3, which are the special assistance
certification and reimbursement
alternatives permitted in § 245.9, direct

certification is required only in base
years. This provision may be found at
paragraph 245.6(b)(1)(v).

Frequency of Mandatory Direct
Certification With SNAP

As indicated earlier, the NSLA
requires that all children in households
receiving SNAP benefits be directly
certified for free meals and paragraph
245.6(b) is amended by this rule to
address mandatory direct certification of
children receiving benefits from SNAP.

Because direct certification is a useful
tool for schools and reduces paperwork
and increases participation, the
Department’s ultimate goal for direct
certification is for State and local
educational agencies to have the
capability to conduct on-going direct
certification with SNAP, TANF and
FDPIR through computer matching that
provides the most current information
about households receiving benefits
from those programs. Once an on-going
system becomes operational, the local
educational agency would be able to
promptly determine when children who
were not already certified for free meal
benefits become eligible, based on
membership in a household recently
approved for benefits from SNAP, TANF
or FDPIR. The eligibility of children
previously directly certified is not
affected by more frequent direct
certification because, once eligibility is
established, it is in effect for the entire
school year and up to thirty (30)
operating days in the following school
year.

To this end, this interim rule requires
that local educational agencies conduct
direct certification with SNAP at least
three times during the school year (July
1 to June 30) beginning no later than
School Year 2011-2012. This increased
number of matching efforts has the
potential to facilitate participation of
children in the school meals programs.
Of course, more frequent direct
certification efforts are permissible and
encouraged.

The efforts must be made at or around
the beginning of the school year; three
months after the beginning of the school
year; and six months after the beginning
of the school year. For example, if the
school classes begin on August 15th, the
initial direct certification effort would
be in July or August; the second would
be in October or November and the last
in January or February. Direct
certification efforts are required for
children who were not initially directly
certified and who are currently reduced
price or paid. If the local educational
agency has the capability, the status of
any newly enrolled child must be
checked for SNAP eligibility at the time
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of enrollment. If this is not possible, the
household must be provided with an
application so that the child’s benefits
are not delayed until the next scheduled
direct certification update.

Any newly eligible children identified
in matches made subsequent to the
beginning of the school year must be
certified for free meals and the local
educational agency must promptly
notify their parents or guardians in
writing of the new status. This includes
children who had been certified for
reduced price meals but who are
subsequently identified as receiving
SNAP benefits. The requirement for the
frequency of direct certification efforts
with SNAP is found at paragraph
245.6(b)(3) of this interim rule. Please
note direct certification with FDPIR and
TANF remains optional. The authority
for direct certification with FDPIR or
TANF is found at paragraph 245.6(b)(2).

Use of the Letter Method

As discussed earlier, some State and
local SNAP or other assistance agencies
currently provide letters to households
as their method of direct certification.
The household takes the letter
indicating its receipt of SNAP benefits
to the local educational agency in lieu
of an application. Studies show that
states have been able to improve the
effectiveness of their direct certification
process by changing from the letter
method to an electronic matching
approach. Further, since the original
availability of direct certification in the
early 1990s, sharing information
between SNAP and other assistance
agencies and State/local educational
agencies has become easier and more
cost effective.

A 2007 study, Data Matching in the
National School Lunch Program: 2005
Volume 1: Final Report, available at
http://www.fns.usda.gov/oane/menu/
Published/CNP/FILES/DataMatching-
V1.pdf. discussed the effectiveness of
the various direct certification methods.
This study showed that States with
mandatory statewide State-level
matching had the highest rates of direct
certification, with 74 percent of
categorically certified children directly
certified. The letter method resulted in
a significantly lower rate of direct
certification, with only 52 percent of
categorically certified children.

Therefore, this interim rule requires,
at paragraph 245.6(b)(1)(iii), that, in
School Year 2011-2012, all State
agencies phase out the letter method as
their method for direct certification with
SNAP. And for School Year 2012—-2013,
the letter method can no longer be used
to conduct direct certification. This
provision is consistent with the

requirement in the Healthy, Hunger-
Free Kids Act of 2010 (Pub. L. 111-296;
December 13, 2010). All State agencies
must have a method to exchange
eligibility information from SNAP more
directly with the local educational
agency through some type of automated
data-matching process. Currently, there
are a range of systems in use. However,
State and local agencies may continue to
provide letters to families as a
secondary method along with use of
automated system, especially during the
initial use of an automated system. The
additional notification to families would
help to ensure that they were aware of
their children’s categorical eligibility.
Please note that the use of the letter
method only as a secondary method of
identifying categorical eligibility only
applies to SNAP. The letter method may
continue to be used as the primary
method for other sources of categorical
eligibility.
Extension of Eligibility to All Children
in the Household

Section 9(b)(12) of the NSLA provides
for categorical eligibility for children
who are members of households
receiving assistance from SNAP, FDPIR,
and TANF. The implementing
regulations required that a child be a
member of the household as determined
by the assistance program in order to be
categorically eligible for free school
meals. For direct certification, this has
been an individual match. For
applications, each child had to have a
case number listed in order to be
categorically eligible. For consistency,
we did not extend categorical eligibility
to newly enrolled siblings in the
subsequent school year.

We have heard from various program
operators and other stakeholders that
this interpretation is problematic
administratively and unnecessarily
omits eligible children from the direct
certification process. For direct
certification, school-age children from
the same household who are not
identified through the match are most
likely receiving SNAP or other benefits
but are not matched because of minor
differences in the identifying
information used in the match.

Individual eligibility also results in
households with some children directly
certified and others for whom an
application must be submitted. If some
of the children in the family are directly
certified, the family may not realize
until after school starts that an
application is needed for their other
children. This sometimes requires the
family to pay for meals for the
uncertified children until the
application is submitted and approved.

For local educational agencies,
maintaining different types of eligibility
for direct certification and application-
based records for the same household
may be difficult. It also complicates
reporting and may result in misleading
information for determining verification
sample sizes and other purposes.

Therefore, under this interim rule, if
one or more children in the household
is also a member of a family receiving
assistance under SNAP, FDPIR or
TANF, all school-aged children in the
household are considered categorically
eligible for free meals or free milk. This
applies for both direct certification and
applications with case numbers. The
local educational agency must extend
eligibility for free meals to all children
that can be identified as members of a
household on an application for free or
reduced price meals or free milk. If the
local educational agency does not have
a prior application to refer to, school
district enrollment records are
acceptable to determine if there any
additional children in the household
who were not directly certified. For
households submitting applications
with case numbers for some children,
the local educational agency must
certify all children as categorically
eligible for free meals and disregard
income information. This requirement is
found at § 245.2 (definition of
“Documentation”), paragraph 245.6(b)(7)
and paragraph 245.6(c)(5).

Agreement Between SNAP State Agency
and the State Agency Administering the
School Meals Programs

To facilitate mandatory direct
certification of children receiving
benefits from SNAP, the NSLA requires,
at section 9(b)(4)(A), 42 U.S.C. 1758
(b)(4)(A), that the State agency
responsible for administering SNAP and
the State agency responsible for
administering the school meals
programs enter into an agreement to
facilitate the mandatory direct
certification with SNAP. The
Reauthorization Act included a parallel
conforming amendment in section 11(u)
of the Food and Nutrition Act of 2008
(formerly the Food Stamp Act) 7 U.S.C.
2020(u).

As specified in the NSLA, the
agreements were to be in place by July
1, 2005. In a memorandum dated April
19, 2005 (SP 14, Agreement Checklist
for Direct Certification and Direct
Verification of Children in Food Stamp
Households; http://www.fns.usda.gov/
cnd/governance/Reauthorization_Policy
_04/Reauthorization 04/2005-04-
19.pdf), the Department provided
guidance on initial items that the State
agencies responsible for administering
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the school meals programs and the State
agencies administering SNAP should
include in the agreement. All State
administering agencies, including those
responsible for non-public schools or
residential child care institutions, must
have an agreement with the State agency
administering SNAP. In order to fully
support effective direct certification
efforts, this interim rule requires that
the agreement address how direct
certification will be conducted,
including frequency; what notification
method(s) will be used; how use of the
letter method will be phased-out as the
primary method and what system will
replace it; how the system and
procedures will identify additional
children in the household who are
categorically eligible based on one
household members’ receipt of benefits;
and other specifics needed to ensure
efficient operation of direct certification.

The methods used to conduct direct
certification can always be improved
and expanded and should not be
considered static. The more children
who are identified as eligible through
direct certification assists both families
and local educational agencies by
simplifying the certification process and
by more accurately targeting free meal
benefits.

As a result of this interim rule, the
State agencies administering the school
meals programs may need to amend
their existing agreements with the State
agencies responsible for SNAP to set up
procedures to conduct more frequent
direct certification. Because the
addenda to the agreement would
depend on the system used, State
agencies must determine what
amendments are needed. The
requirement for the agreement is found
at paragraph 245.6(b)(1)(iv) of this
interim rule.

V. Requirements for Certification of
Certain Homeless, Migrant, Runaway
and Head Start Children

The Reauthorization Act also
extended categorical eligibility and
direct certification to additional
programs for homeless, migrant and
runaway children.5 In most cases, we
expect that these children will be
certified through direct contact with
official sources as discussed below.
However, it is also possible that the
families of some of these children might

5Please note that the Healthy, Hunger-Free Kids
Act of 2010 extended categorical eligibility to foster
children. This provision was implemented through
a policy memorandum, SP 17-2011, CACFP 08—
2011, SFSP 05-2011-Revised, Categorical
Eligibility of Foster Children, dated March 11, 2011.
This new requirement will be incorporated into the
regulations in a separate rulemaking.

identify themselves through the free/
reduced price application as
categorically eligible. Paragraph
245.6(b)(5) of this interim rule specifies
what documentation is needed to
substantiate certification with
appropriate officials. Officials
responsible for free meal or free milk
eligibility determinations are not
responsible for making the
determination that a child is homeless,
migrant or a runaway. Rather, they are
to coordinate with and accept the
documentation from a person or agency
authorized to make those
determinations.

Homeless Children

Section 107 of the Reauthorization
Act amended the NSLA to extend
categorical eligibility for free school
meals to children who are homeless, as
defined under section 725(2) of the
McKinney-Vento Homeless Assistance
Act 42 U.S.C. 11434a(2). The McKinney-
Vento Homeless Assistance Act defines
as homeless individuals those lacking a
fixed, regular and adequate nighttime
residence.

In accordance with requirements of
the McKinney-Vento Homeless
Assistance Act, each local educational
agency must designate a local
educational liaison for homeless
children and youth. The local liaison
serves as one of the primary contacts
between homeless families and school
staff and district personnel, shelter
workers and other service providers.
The shelter director or local educational
liaison for homeless children and youth
provides the necessary documentation
for direct certification to be used by
local educational agencies. A
memorandum dated July 19, 2004, “SP
4 Categorical Eligibility for Free
Lunches and Breakfasts of Runaway,
Homeless and Migrant Youth (http://
www.fns.usda.gov/cnd/Governance/
policy.htm) advised State agencies of
categorical free meal or free milk
eligibility provisions relating to
homeless children and youth mandated
by the Reauthorization Act.

School officials must accept
documentation which meets regulatory
requirements and confirms that
identified children are homeless from
the local educational agency’s liaison
for homeless children. School officials
also must accept a letter or other
document from the director of the
homeless shelter where the child
resides. This provision is found at
paragraph 245.6(b)(6)(ii). In addition,
this interim rule provides at paragraph
245.6(b)(5) that documentation to
substantiate free meal or milk eligibility
includes the child’s name or a list of

names, a statement that certifying that
the children are eligible for that program
and the signature of the local
educational liaison or the director of the
homeless shelter and the date of the
signature. This rule provides that
documentation is acceptable in lieu of a
free and reduced price meal or free milk
application. We continue to encourage
local educational agencies to identify
and work with the local educational
agency liaison for homeless children
and with directors of homeless shelters
where children may reside to expedite
benefits to homeless children.

Runaway Children

Section 107 of the Reauthorization
Act made children served by a runaway
and homeless youth grant program
established under the Runaway and
Homeless Youth Act (42 U.S.C. 5701 et
seq.) categorically eligible for free
school meals. A child who is a runaway
must be participating in a runaway and
homeless youth grant program under the
Runaway and Homeless Youth Act to be
categorically eligible for free meal
benefits and for direct certification. The
Family and Youth Services Bureau
(FYSB), part of the Administration on
Children and Families of the United
States Department of Health and Human
Services, awards funding to local
community agencies to offer services to
young people and their families. There
are three grant programs for runaways
under that title—Basic Center Program,
Transitional Living Program and the
Street Outreach Program. The agencies
receiving grants under these three
programs are referred to as either FYSB
grantees, or Runaway and Homeless
Youth (RHY) service providers.

Additionally, the 2003
Reauthorization of the RHY Program
directed FYSB to coordinate with local
educational agency liaisons under the
McKinney-Vento Homeless Assistance
Act to assure that RHY are provided
information about the educational
services available to them and to ensure
they receive support services guaranteed
under the law. Therefore, the first
source for documentation for these
children is the local educational
agency’s homeless liaison.

This interim rule provides in
paragraph 245.6(b)(5)(iii) that
documentation to substantiate free meal
or milk eligibility must consist, at a
minimum, of the youth’s name, or a list
of names, a statement certifying that the
children are eligible for that program,
the signature of the McKinney-Vento
local educational agency’s liaison or the
RHY service provider(s) and the date
signed. Documentation which meets the
regulatory requirements must be
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accepted in lieu of a free meal or milk
application. It is important that schools/
local educational agencies become
familiar with their local RHY service
providers and their McKinney-Vento
local educational agency’s liaison in
order to facilitate the service of free
school meals or milk for youth in the
programs administered by the FYSB.

Migrant Children

The Reauthorization Act extended
categorical eligibility to migratory
children as defined in section 1309 of
the Elementary and Secondary
Education Act of 1965 (ESEA). In
general, a migrant child is one who has
moved across local educational agency
boundaries, within the last three years,
to accompany or join a parent or
guardian who has moved to seek or
obtain temporary or seasonal work in
agriculture or fishing. Please note,
however, that it is not necessary for
local educational agency personnel to
apply the ESEA definition because there
are State educational agency and local
MEP staff who are responsible for
identifying (and maintaining supporting
documentation) for each eligible
migrant child under ESEA.

As recognized in paragraph
245.6(b)(6)(ii) of this interim rule, local
educational agencies will benefit from
working directly with MEP coordinators
or, where appropriate, the State MEP
director, to identify migrant children
and to document their eligibility for free
school meals. Pursuant to paragraph
245.6(b)(5)(iii), local educational
agencies must accept documentation
that the children are migrant children
from the MEP coordinator. Such
documentation of migrant status to
substantiate free meal eligibility may be
a list that includes each child’s name, a
statement certifying that the children
are eligible for that program, and the
signature of the MEP coordinator or the
State MEP director and the date of the
signature. This list serves as
documentation of categorical eligibility
for or migrant children.

Newly Enrolled Homeless, Runaway or
Migrant Students

It is important that newly enrolled
homeless, runaway and migrant
children in the local educational agency
be identified and certified for free meals
or milk as promptly as possible. The
Eligibility Guidance for School Meals
Manual (http://www.fns.usda.gov/cnd/
Guidance/default.htm) indicates that, to
the extent possible, applications should
be processed immediately. This
includes determination of eligibility
through sources such as the homeless
liaison. Local educational agencies need

to establish procedures with the
coordinators/liaisons to assure they are
notified when the coordinators/liaisons
identify a new homeless, runaway or
migrant child so these children may be
promptly certified at any time during
the school year. Children also may be
determined eligible through the
standard application process. If the
child is not indentified through
coordinators/liaisons and an application
is not submitted, paragraph 245.6(d) of
the existing regulations allows school
officials to complete an application on
the child’s behalf noting the child is
homeless, etc. and giving the source for
his/her knowledge. This must be done
only on a case-by-case basis.

Children Enrolled in Head Start
Programs

This interim rule also adds as
categorically eligible children who are
enrolled as participants in Head Start
programs authorized under the Head
Start Act. Until enactment of the
Improving Head Start for School
Readiness Act of 2007 (Pub. L. 110—
134), only children enrolled in Head
Start who met that program’s prescribed
low-income criteria were categorically
eligible for free school meals. However,
section 29(c) of Public Law 110-134
amended section (9)(b)(12)(A)(iii) and
section 17(c)(5) of the NSLA to extend
categorical eligibility for free meals and
free milk to all Head Start enrollees. The
original policy on limited categorical
eligibility was issued in a memorandum
dated April 14, 1995 and the most
recent policy was issued in a
memorandum dated May 16, 2008, “SP—
23-2008, CACFP 07-2008, SFSP 06—
2008, Automatic Eligibility for Free
Meal Benefits Extended to All Children
Enrolled in Head Start” (http://
www.fns.usda.gov/cnd/Governance/
policy.htm). We are now incorporating
the most recent statutory requirement
into the regulations. Therefore, a
definition of a Head Start child is added
to § 245.2 and a definition of
categorically eligible is added which
states that children enrolled in Head
Start are categorically eligible for free
school meals.

VI. Other Provisions and Technical
Amendments

Confidentiality and Prevention of Overt
Identification

Paragraph 245.6(b)(9) of this interim
rule addresses the confidentiality of
information obtained through the direct
certification process and the prevention
of overt identification of children
eligible for free or reduced-price meals
or free milk. This paragraph

incorporates the provisions found in
paragraph 245.6(b)(1) prior to the
effective date of this rule. However, the
wording has been revised to improve
readability and to clarify that
information obtained about the child’s
participation in SNAP, FDPIR or TANF
must be used for direct certification
purposes only and information
regarding a child’s eligibility status in
the Child Nutrition Programs may be
used or disclosed solely in accordance
with the disclosure provisions in
section 9(b)(6) of the NSLA.

Providing Application Materials

The existing provision that schools
are not required to provide application
materials to children who were
approved for free meals through the
direct certification process was moved
in this interim rule from paragraph
245.6(b)(2) to paragraph 245.6(b)(10).

Notice of Approval

The existing provision concerning the
notification of households in writing of
children determined eligible for free
meals or free milk through the direct
certification process was moved from
paragraph 245.6(b)(2) to paragraph
245.6(c)(6)(ii). The current provision
also requires that households have an
opportunity to decline school meals
benefits for their children. A written
notice to the household is not required
if the direct certification documentation
is provided to the school by the
household, such as a letter indicating
receipt of benefits from SNAP. By
providing the school with
documentation, the household is
indicating that they want free meals or
milk for their children. Paragraph
245.6(c)(5) is also being revised in this
interim rule to include the new
categories of children (homeless, Head
Start, runaways and migrants) who may
be directly certified.

Definitions

The following outlines changes, made
by Public Law 108-265 and Public Law
110-134, which are addressed in
§ 245.2, Definitions, to reflect statutory
amendments and for clarification
purposes.

Categorically eligible—This rule adds
a new definition, “Categorically
eligible,” in § 245.2. “Categorically
eligible” means that children are eligible
for free meals or free milk, as applicable,
based on the child’s status as—

¢ A member of a household receiving
assistance under SNAP or FDPIR or a
member of a family receiving benefits
under the TANF program;

e An enrollee in the Head Start
Program;
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e A runaway child served by grant
programs established under the
Runaway and Homeless Youth Act;

¢ A homeless child as defined under
the McKinney-Vento Homeless
Assistance Act; or

e A migratory child as specified
under the Migrant Education Program.

This definition also clarifies that
categorical eligibility and automatic
eligibility may be used synonymously.
Direct certification—This rule adds a
new definition of “Direct certification”
in §245.2. Although the regulations
have not previously included a
definition for this term, it has generally
been understood to mean the process of
determining eligibility for certain
categories of children by obtaining
information directly from the State or
local agency authorized to certify
children’s status as being members of
households receiving assistance from
SNAP, TANF or FDPIR. A child is
directly certified in lieu of completion
of an application. Children who are
homeless, migrant, or runaway or
enrolled in a Head Start Program are
directly certified by obtaining
information from an individual or
agency to certify that the child is
participating in one of these programs.

Documentation—Paragraph (2) of the
definition of “Documentation” in § 245.2
defines documentation for direct
certification purposes as the name of the
child; a statement certifying that the
child is receiving assistance from SNAP,
FDPIR or TANF program; information in
sufficient detail to match the child
attending school in the local
educational agency; the signature of the
appropriate SNAP, FDPIR, or TANF
official; and the date. The definition
also clarifies that when the signature is
impracticable to obtain, such as in
computerized operations providing an
electronic signature, other arrangements
may be accepted if the local educational
agency has a method to ensure that a
responsible official from the assistance
program can attest to the accuracy of the
information provided. This interim rule
revises the definition of
“Documentation” to address acceptable
documentation from SNAP, FDPIR or
TANF Program; acceptable
documentation for children in a family
with at least one member receiving
benefits from SNAP, FDPIR or TANF;
acceptable documentation for Head
Start children, homeless and migrant
children and runaway children who
participate in the respective Federal
program.

Head Start child, Homeless child,
Migrant child and Runaway child—
Definitions for each of these are added

consistent with the intent of Section 107
of the Reauthorization Act.

Technical Amendments

Pursuant to section 12(a) of the NSLA
and current regulations, local
educational agencies agree to maintain
files of currently approved and denied
applications and documentation for
direct certification as part of their
agreement to administer the program at
the school district level. Paragraph
210.9(b) is being revised by this rule to
include the new categories of children
who may be directly certified (i.e.,
homeless, certain runaway and migrant
children and Head Start enrollees). The
review requirements in paragraph
210.18(g) are also amended to add the
new categories of children who may be
directly certified. Paragraph
210.18(g)(1)(B) is also being amended to
conform with changes made in the
November 13, 2007, interim regulation
(72 FR 63785) that established year-long
eligibility for free and reduced price
meals.

We are also using this opportunity to
clarify the relationship between delayed
implementation of Provision 2 as
permitted in paragraph 245.9(b)(6)(ii)
and use of a child’s prior year’s
eligibility status for the first 30
operating days in the new school year
(“carryover”) in paragraph 245.6(c)(2).
Delayed implementation permits
schools establishing claiming
percentages for Provision 2 to charge
participating students for meals in the
first claiming period of the base year.
This exception is permitted to assist
schools in securing completed free and
reduced price applications from
households which might not otherwise
submit an application if there is no
charge for meals. With the State
agency’s approval, schools may delay
implementing Provision 2 for a period
not to exceed the first claiming period
of the base year. When the carryover
provision was added in the interim
rulemaking dated November 13, 2007,
(72 FR 63793), we did not address how
it applied to delayed implementation.
Therefore, we are revising paragraph
245.6(c)(2) to indicate that carryover is
not required when schools are approved
to use the delayed implementation in
relation to Provision 2.

We are also making technical
amendments to paragraph
210.18(g)(1)(1)(A)(3) to reflect the recent
changes to the carryover provision that
no longer permit the State agency to
establish a different timeframe. Other
technical changes are to correct an
omission in the introductory text of
paragraph 210.19(c) by adding a
reference to paragraph 210.19(c)(iii),

which was inadvertently left out, and to
correct a citation in the definition of
“School in severe need” in § 220.2 that
should refer to paragraph 220.9(d), not
paragraph 220.9(e).

We are also using this interim rule to
correct a number of obsolete names,
addresses, terms of usage, and spelling
errors that may appear in parts 210, 215,
220, 225, 226, and 245.

As mandated by the Food,
Conservation and Energy Act of 2008,
effective October 1, 2008, the Food
Stamp Program was renamed as the
Supplemental Nutrition Assistance
Program or SNAP. This interim rule
amends parts 210, 215, 225, 226, and
245 to reflect this change.

The new name of the General
Accounting Office, the Government
Accountability Office (GAO), is made to
paragraphs 225.6(h)(vii) and 226.10(d).
This interim rule also replaces the term
“handicap” with the term “disability” in
paragraphs 225.8(g)(i), 225.15(e),
226.23(c)(5), 226.23(e)(2)(iv), and
226.23(h). Other corrections are a
reference to CACFP in paragraph
226.23(e)(1)(iii)(E) and the spelling of
“labeled” in paragraph 225.15(e).

Paragraph 245.3(b) is also revised to
improve the readability of regulations
and to delete a procedure applicable
only to single child applications, which
may no longer be used by local
educational agencies.

VII. Procedural Matters

Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This interim rule has been designated
a “significant regulatory action,”
although not economically significant,
under section 3(f) of Executive Order
12866. Accordingly, the rule has been
reviewed by the Office of Management
and Budget.

Regulatory Impact Analysis

Need for Action

The 2004 Reauthorization Act
requires local educational agencies to
establish systems to directly certify
SNAP participant children for free
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school meals no later than School Year
2008-2009. The Reauthorization Act
also extends categorical eligibility and
provides for the direct certification of
certain homeless, migrant, or runaway
children. This interim rule makes
necessary changes to implement these
statutory requirements.

Benefits

The rule is expected to enhance
access to the school meals and milk
programs by needy children, decrease
duplicative paperwork for households,
decrease the administrative costs of
processing and reviewing applications,
and improve program integrity.
Mandatory direct certification based on
SNAP participation increased
certifications for free school meals by an
estimated 190,000 children in School
Year 2008-2009. The interim rule’s
requirement that local educational
agencies conduct direct certification at
least three times per year beginning in
School Year 2011-2012 may increase
the number of children certified for free
meals (for at least part of the school
year) by an additional 270,000.

Costs

Direct certification increases the
number of children certified to receive
free school meals, which raises the cost
of federal meal reimbursements to
participating schools. State and local
education, SNAP, and child welfare
agencies also incur administrative costs
associated with direct certification.
Total meal reimbursement and
administrative costs are estimated to
have increased by more than $114
million over the five fiscal years from
2005 through 2009. (State SNAP and
Child Nutrition Agencies begin to incur
administrative costs in fiscal year 2005,
the year prior to the mandatory
implementation of direct certification by
large LEAs under the terms of the 2004
Reauthorization Act.) The estimated ten-
year cost of the rule, through FY 2014,
is nearly $760 million. More than $730
million of this amount is the cost of
Federal reimbursement to schools for
free meals served to newly certified
children.

Regulatory Flexibility Act

This interim rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act. It is certified
that this interim rule will not have a
significant economic impact on a
substantial number of small entities.
Determining children eligible for free
meals or free milk by obtaining
eligibility information directly from
another agency will reduce duplicative
paperwork for households who have

already established their need for
assistance to certain programs which
serve low-income children and adults,
and will streamline the free and reduced
price application and certification
process for schools. The provisions of
this rule will enhance access to these
programs by needy children. Although
there may be some initial burdens
associated with implementation of this
rule, the burdens will not be significant
and will be outweighed by the long-term
benefits of direct certification and
expanded categorical eligibility.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
a requirement for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
Under section 202 of the UMRA, the
Department generally must prepare a
written statement, including a cost-
benefit analysis. This is done for
proposed and final rules that have
Federal mandates which may result in
expenditures of $100 million or more in
any one year by State, local, or tribal
governments, in the aggregate, or by the
private sector. When this statement is
needed for a rule, section 205 of the
UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives. It must then adopt the least
costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule.

This rule contains no Federal
mandates of $100 million or more in
any one year (under regulatory
provisions of Title II of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this interim
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

Executive Order 12372

The National School Lunch Program,
Special Milk Program, School Breakfast
Program Summer Food Service Program,
and Child and Adult Care Food Program
are listed in the Catalog of Federal
Domestic Assistance under Nos. 10.555,
10.556, 10.553, 10.559 and 10.558,
respectively. For the reasons set forth in
the final rule in 7 CFR part 3015,
subpart V, and final rule related notice
at 48 FR 29114, June 24, 1983, these
programs are included in the scope of
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials.

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact

of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulation describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132.

Prior Consultation With State Officials

Prior to drafting this rule, we received
input from State and local agencies at
various times. The Child Nutrition
Programs (CNP) are State administered,
federally funded programs. Staff from
FNS’ headquarters and regional offices
had informal and formal discussions
with State and local officials on an
ongoing basis regarding program
implementation and performance. This
arrangement allows State and local
agencies to provide feedback that helps
form the basis for any discretionary
decisions in this and other CNP rules.
Additionally, we convened a meeting of
representative Federal and State
administrators of SNAP and CNP State
directors to discuss their current direct
certification procedures. Department
officials have also provided overviews
of the changes made in the certification
process at meetings attended by local
educational agency representatives,
advocacy groups and other interested
parties. These sessions provided FNS
officials with insights into areas of
concerns from these groups and allowed
us to obtain background into how local
and State administrators are currently
doing certification and direct
certification and how the statutory
changes will affect these procedures.

Nature of Concerns and the Need To
Issue This Rule

State and local agencies are generally
concerned about improving the integrity
of the free and reduced price meal
eligibility process without hindering
access to the programs. They also are
concerned about the paperwork and
financial burdens placed on food service
to determine free and reduced price
meal eligibility and the initial cost of
implementing direct certification.

The issuance of this regulation is
required by amendments made to the
Richard B. Russell National School
Lunch Act by the Reauthorization Act.
Prior to those amendments, program
officials were permitted to directly
certify children in households receiving
benefits from SNAP, TANF and FDPIR.
This rule now requires local educational
agencies to directly certify children in
households receiving benefits from
SNAP and permits the direct
certification of children in households
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receiving TANF or FDPIR benefits, as
well as homeless, some runaway
children and migrant children.

Extent to Which We Meet These
Concerns

By extending categorical eligibility to
all children in a family based on one (or
more) children’s receipt of SNAP,
FDPIR or TANF benefits, access to free
meals is improved and the application
process streamlined for both families
and local educational agencies. Integrity
is also addressed in this provision
because the large majority of these other
children are otherwise income eligible
for free meals or are actually receiving
assistance from these programs but were
not readily identified. Additionally,
children whose eligibility is determined
through the direct certification process
are exempt from the verification of
eligibility process which reduces the
burden placed on households. The
inclusion of all children in the family as
categorically eligible if other children
are identified through direct
certification eliminates the need for an
application and further reduces the
number of applications subject to
verification. Local educational agencies
can reduce the number of applications/
households that are subject to
verification by using direct certification
as much as possible. These amendments
will reduce paperwork and financial
burdens placed on local educational
agencies.

This rule is intended to have a
preemptive effect on any State law that
conflicts with its provisions or that
would otherwise impede its full
implementation. To the extent the rule
includes discretionary changes, the
Department has established compliance
timeframes which give due
consideration to State agency processes
for notification of customers and
stakeholders for the implementation of
the new procedures in local offices.

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would impede its
full implementation. This rule is not
intended to have retroactive effect
unless that is specified in the Effective
Date section of the preamble of the rule.
Before any judicial challenge to the
provisions of this rule or the application
of its provisions, all administrative
procedures that apply must be followed.
The only administrative appeal
procedures relevant to this interim rule

are the hearings that local educational
agencies must provide for decisions
relating to eligibility for free and
reduced price meals and free milk

(§ 245.7 for the NSLP, SBP, and SMP in
schools).

Civil Rights Impact Analysis

FNS has reviewed this interim rule in
accordance with the Department
Regulations 4300—4, “Civil Rights
Impact Analysis,” to identify any major
civil rights impacts the rule might have
on children on the basis of race, color,
national origin, sex, age or disability.
After a careful review of the rule’s intent
and provisions, FNS has determined
that this interim rule facilitates the
participation of all eligible participants
and does not establish any new burdens.

Executive Order 13175

USDA will undertake, within six
months after this rule becomes effective,
a series of Tribal consultation sessions
to gain input from elected Tribal
officials or their designees concerning
the impact of this rule on Tribal
governments, communities and
individuals. These sessions will
establish a baseline of consultation for
future actions, should any be necessary,
regarding this rule. Reports from these
sessions for consultation will be made
part of the USDA annual reporting on
Tribal Consultation and Collaboration.
USDA will respond in a timely and
meaningful manner to all Tribal
government requests for consultation
concerning this rule and will provide
additional venues, such as webinars and
teleconferences, to periodically host
collaborative conversations with Tribal
leaders and their representatives
concerning ways to improve this rule in
Indian country.

The policies contained in this rule
would not have Tribal implications that
preempt Tribal law.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35; see 5 CFR 1320),
requires that the Office of Management
and Budget (OMB) approve all
collections of information by a Federal
agency from the public before they can
be implemented. Respondents are not
required to respond to any collection of
information unless it displays a current,
valid OMB control number. This is a
new collection. The new provisions in
this rule, which do increase burden
hours, affect the information collection
requirements that will be merged into
the National School Lunch Program,
OMB Control Number #0584-0006,
expiration date March 31, 2012, and the
Determining Eligibility for Free and

Reduced Price Meals, OMB Control
#0584—0026, expiration date March 31,
2013. The current collection burden
inventory for the National School Lunch
Program (7 CFR 210) is 11,846,904; and
the current collection burden inventory
for Determining Eligibility for Free and
Reduced Price Meals (7 CFR part 245)
is 1,073,432. These changes are
contingent upon OMB approval under
the Paperwork Reduction Act of 1995.
When the information collection
requirements have been approved, FNS
will publish a separate action in the
Federal Register announcing OMB’s
approval.

Comments on the information
collection in this interim rule must be
received by June 24, 2011. Send
comments to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for FNS, Washington, DC
20503. Please also send a copy of your
comments to Lynn Rodgers-Kuperman,
Chief, Program Analysis and Monitoring
Branch, Child Nutrition Division, 3101
Park Center Drive, Alexandria, VA
22302. For further information, or for
copies of the information collection
requirements, please contact Lynn
Rodgers-Kuperman at the address
indicated above. Comments are invited
on: (1) Whether the proposed collection
of information is necessary for the
proper performance of the Agency’s
functions, including whether the
information will have practical utility;
(2) the accuracy of the Agency’s
estimate of the proposed information
collection burden, including the validity
of the methodology and assumptions
used; (3) ways to enhance the quality,
utility and clarity of the information to
be collected; and (4) ways to minimize
the burden of the collection of
information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this request for
comments will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Title: Direct Certification and
Certification of Homeless, Migrant and
Runaway Children for Free School
Meals.

OMB Number: 0584-NEW.

Expiration Date: Not Yet Determined.

Type of Request: New Collection.

Abstract: Under the mandatory direct
certification process, the local
educational agency (note: this term
replaces the term school food authority
for the purposes of determining
eligibility for free or reduced price



Federal Register/Vol. 76, No. 79/Monday, April 25, 2011/Rules and Regulations

22795

school meals) must directly certify, as
eligible for free school meals, children
who are members of a household that is
receiving benefits from the
Supplemental Nutrition Assistance
Program (SNAP). In addition, they will
continue to have the option of directly
certifying children who are members of
households receiving assistance under
the Food Distribution Program on
Indian Reservations (FDPIR), or
Temporary Assistance for Needy
Families (TANF) program. The local
educational agency obtains
documentation from the State or local
agency administering SNAP, FDPIR or
TANF. The documentation establishes
children’s automatic eligibility for free
meals because of receipt of benefits from
the SNAP, FDPIR or TANF. Direct
certification is done in lieu of a family
filing a free and reduced price
application.

This interim rule also establishes
categorical eligibility for free meals for
children in other programs. These are—
children enrolled in a Head Start
program; children identified as
homeless under the McKinney-Vento
Homeless Assistance Act (42 U.S.C.
11434a (2)); children identified as
migratory under section 1309 of the
Elementary and Secondary Education
Act of 1965 (20 U.S.C. 6399); and
children identified as runaways
receiving assistance under a program
under the Runaway and Homeless

Youth Act (42 U.S.C. 5701 et seq.).
These children are identified by officials
responsible for administering these
programs or by school officials
responsible for identifying these
children who are enrolled in their
school districts. For example, each
school district must have a local liaison
who identifies homeless, runaway or
migratory children. In addition, Head
Start officials or representatives of the
local Migrant Education Program may
provide the names of eligible children.

For mandatory direct certification
with SNAP, optional direct certification
with FDPIR or TANF and eligibility
determinations made for children who
are categorically eligible based on Head
Start participation and the other
programs discussed above, the
paperwork burden for the local
educational agency is due to the
requirement to obtain documentation
and retain it for review purposes.

This interim rule will increase the
recordkeeping burden on the current
collection burden inventory for the
National School Lunch Program, OMB
Control Number #0584-0006, because
local educational agencies will be
required to retain additional records
containing the names of children
directly certified for National School
Lunch Program. This interim rule will
increase the recordkeeping burden and
decrease the reporting burden on the
current collection burden inventory for

Determining Eligibility for Free and
Reduced Price Meals, OMB Control
#0584—0026, because State agencies
must maintain additional agreements
and fewer households will be required
to complete an application form. The
interim rule will not change the
recordkeeping nor the reporting burden
on the current collection burden
inventory for School Breakfast Program,
OMB Control #0584-0012, as those
respondents participating in the School
Breakfast Program also participate in the
National School Lunch Program; thus
the burden associated with the School
Breakfast Program will be carried in the
National School Lunch Program. The
average burden per response and the
annual burden hours are explained
below and summarized in the charts
which follow.

Estimated Annual Burden for 0584—
NEW, National School Lunch Program,
7 CFR 210

Respondents for this Interim Rule:
Local Educational Agencies.

Estimated Number of Respondents for
this Interim Rule: 20,948.

Estimated Number of Responses per
Respondent for this Interim Rule: 4.

Estimated Total Annual Responses:
83,792.

Estimated Total Annual Burden on
Respondents for this Interim Rule:
52,370.

ESTIMATED ANNUAL BURDEN FOR 0584—NEW, NATIONAL SCHOOL LUNCH PROGRAM, 7 CFR 210

Estimated

Average Average

Section

number of
respondents

Frequency
of

responses

annual
responses

burden per
response

Annual burden
hours

Recordkeeping (Local Educational Agencies)

Names of children approved for
meals based on documentation
certifying that the child is included
in a household currently approved
to receive benefits under SNAP.

Names of children approved for
meals based on documentation
certifying that the child is included
in a household currently approved
to receive benefits under FDPIR,
TANF, or is a homeless child, mi-
grant child, Head Start child, or a
runaway child.

Total Recordkeeping for Interim Rule

Total Existing Recordkeeping Burden
for Part 210.

Total Burden Increase for Part 210 ...

Total Recordkeeping Burden for Part
210 with Interim Rule.

7 CFR 210.9
(b)(19) and 7
CFR 210.15
(b)(4).

7 CFR 210.9
(b)(19) and 7
CFR 210.15
(b)(4).

20,948

20,948

3

62,844

20,948

0.5

31,422

20,948

*52,370
8,903,547

51,620
8,955,167

*Includes 750 hours already in existing rule for this purpose, so net change is 51,620.
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Estimated Annual Burden for 0584—

NEW, Determining Eligibility for
and Reduced Price Meals, 7 CFR

Respondents for this Interim R

Households (8,262,043) and State

Education Agencies (54).

Free
245

ule:

Estimated Number of Respondents for
this Interim Rule: 8,262,097.

Estimated Number of Responses per
Respondent for this Interim Rule:
1.0232267.

8,453,997.

Estimated Total Annual Responses:

Estimated Total Annual Burden on
Respondents for this Interim Rule:

673,665.710.

ESTIMATED ANNUAL BURDEN FOR 0584—NEW, DETERMINING ELIGIBILITY FOR FREE AND REDUCED PRICE MEALS, 7 CFR

245

Estimated num- Average
: Frequency of | Average annual Annual burden
Section ber of respond- burden per
ents response responses response hours
Reporting (Households)
Households complete application | 7 CFR 245.6(a) 8,262,043 1 8,262,043 0.07 578,343.01
form.
Households assemble written evi- | 7 CFR 245.6a 190,000 1 167,441 0.5 95,000.00
dence and send to local edu- @)(@)(i)-
cational agency.
Households cooperate by providing | 7 CFR 245.6a 1,900 1 1,900 0.167 317.30
collateral contacts. (a)(7)(ii).
Total Reporting for Interim Rule .... 8,262,043 1 8,453,943 0.079686 *673,660.31

Total Existing Reporting Burden for
Part 245.

Total Burden Decrease for Part
245.

Total Reporting Burden for Part
245 with Interim Rule.

1,067,387.132
(113,070.55)

954,316.582

* Represents reduction of 113,070.55 from existing burden.

ESTIMATED ANNUAL BURDEN FOR 0584—NEW, DETERMINING ELIGIBILITY FOR FREE AND REDUCED PRICE MEALS, 7 CFR

245
Estimated Average Average
Section number of Frl?e(qsu%r:](:sygof annual burden per bur/c-i\gr?uhe(l)lurs
respondents P responses response
Recordkeeping

State agency must maintain agree- | 7 CFR 245.6(b) ... 54 1 54 0.1 5.40

ments with local educational agen- | (1)(iv) .....cccoeeeeeee.

cies conducting eligibility deter-

minations for SNAP.
Total Recordkeeping for Interim Rule 54 1 54 0.1 5.40
Total Existing Recordkeeping BUrden | ........coccieiiiiieiiiiies | eenvireesiieisiieens | rvreeesneresnnneenns | eeeesneeessneesnines | eeesneeeesnneessnneees 6,045.000

for Part 245.
Total Recordkeeping Burden for Part | ... | eoneeiiiiiieniienies | ereerieesiieeseesiiees | sereiieeseesnieesieeans | eeseeenieeseesneee e 6,050.400

245 with Interim Rule.

SUMMARY OF BURDEN (OMB #0584—NEw) 7 CFR 210
TOTAL NUMBER 0f RESPONDENTS ...t e s r e e s s e e e e sn e e e e sne s e sneemnesneennenreennens 20,948
AVERAGE NUMBER of RESPONSES PER RESPONDENT ......oiiiiiiiiisiire ettt sne e sre e sne e e sne e 4
TOTAL ANNUAL RESPONSES ...ttt ettt ettt a et ea et ea e et e ea e e bt eh e e b e b e e bt eb e e s e st e eatenbeeanenbeeneenneaneens 83,792
AVERAGE HOURS PER RESPONSE .......coi ittt s sn e s smesme e nesme e n e e nn s .625
TOTAL BURDEN HOURS FOR PART 210 WITH INTERIM RULE ........ooiiiiiiiecieecreeesee et 11,898,524
CURRENT OMB INVENTORY FOR PART 2710 ..cutiiiitiiieitieieeste ettt sttt sttt ettt ettt ettt bt saeenaesae e b sae e b sbe e s nte s 11,846,904
DIFFERENCE (NEW BURDEN REQUESTED WITH INTERIM RULE) ....coooiiiiiiieeeeee e 51,620
SUMMARY OF BURDEN (OMB #0584—NEWw) 7 CFR 245

TOTAL NUMBER 0Of RESPONDENTS ..ottt ettt st sae et saee e e sae e tesae e seaseenseabeenseaeeenseseeeneeseeeneesaeeneenseaneens 8,262,097
AVERAGE NUMBER OF RESPONSES PER RESPONDENT ... 1.0232266
TOTAL ANNUAL RESPONSES ...ttt ettt ea et sa et ea e e bt ea e e b e eh e e s e b e e st eb e easenbeeaeeneeeanenbeeanenneannens 8,453,997
AVERAGE HOURS PER RESPONSE .......oooiiiiiiitieeiiee ettt sttt sae et st et s st et e s bt e e e beeneesteenseseeemeeseeeneesneeneenneaneens 0.079686
NEW TOTAL REPORTING AND RECORDKEEPING BURDEN HOURS FOR PART 245 WITH INTERIM RULE .. 960,366.98

PROPOSED OMB INVENTORY FOR

DIFFERENCE (NEW BURDEN REDUCTION REQUESTED WITH INTERIM RULE)

PART 245

1,073,432.000
(113,065.10)
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E-Government Act Compliance

FNS is committed to compliance with
the 2002 E-Government Act to promote
the use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Public Participation

This action is being issued without
prior notice or public comment under
authority of 5 U.S.C. 553(b)(3)(A) and
(B). In recognition of the need to
implement the provisions on direct
certification and expanded categorical
eligibility in order to facilitate
participation of needy students and to
reduce the burden on local educational
agencies, section 501(b) of the
Reauthorization Act allows the
Department to issue interim rules on
these and other provisions in that law.
Thus, the Department has determined in
accordance with 5 U.S.C. 553(b) that
Notice of Proposed Rulemaking and an
opportunity for prior public comment is
unnecessary and contrary to the public
interest and, in accordance with 5
U.S.C. 553(d), finds that good cause
exists for making this action effective
without prior public comment.
However, as noted earlier in this
preamble, the Department recognizes
that there are some discretionary areas
inherent in these provisions and has
concluded that it is important to
provide an opportunity for public
comment to facilitate policy
development through the rulemaking
process. In addition, several of the
discretionary provisions have long
implementation timeframes.

List of Subjects
7 CFR Part 210

Children, Commodity School
Program, Food assistance programs,
Grants programs—social programs,
National School Lunch Program,
Nutrition, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

7 CFR Part 215

Food assistance programs, Grant
programs—education, Grant programs-
health, Infants and children, Milk,
Reporting and recordkeeping
requirements.

7 CFR Part 220

Grant programs—education, Grant
programs—health, Infants and children,
Nutrition, Reporting and recordkeeping
requirements, School breakfast and
lunch programs.

7 CFR Part 225

Food assistance programs, Grant
programs—health, Infants and children,
Labeling, Reporting and recordkeeping
requirements.

7 CFR Part 226

Accounting, Aged, Day care, Food
assistance programs, Grant programs,
Grant programs—health, American
Indians, Individuals with disabilities,
Infants and children, Intergovernmental
relations, Loan programs, Reporting and
recordkeeping requirements, Surplus
agricultural commodities.

7 CFR Part 245

Civil rights, Food assistance
programs, Grant programs—education,
Grant programs—health, Infants and
children, Milk, Reporting and
recordkeeping requirements, School
breakfast and lunch programs.

Accordingly, 7 CFR parts 210, 215,
220, 225, 226 and 245 are amended as
follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

m 1. The authority citation for part 210
continues to read as follows:

Authority: 42 U.S.C. 1751-1760, 1779.

m2.In§210.9:
m a. Revise paragraph (b)(18);
m b. Redesignate paragraphs (b)(19) and
(b)(20) as paragraphs (b)(20) and (b)(21),
respectively; and
m c. Add a new paragraph (b)(19).

The revision and addition read as
follows:

§210.9 Agreement with State agency.

* * * * *

(b) * % 0k

(18) Maintain files of currently
approved and denied free and reduced
price applications which must be
readily retrievable by school.

(19) Maintain files of the names of
children currently approved for free
meals through direct certification with
the supporting documentation, as
specified in § 245.6(b)(5) of this chapter,
which must be readily retrievable by
school. Documentation for direct
certification must include information
obtained directly from the appropriate
State or local agency, or other
appropriate individual, as specified by
FNS, that:

(i) A child in the Family, as defined
in § 245.2 of this chapter, is receiving
benefits from SNAP, FDPIR or TANF, as
defined in § 245.2 of this chapter; if one
child is receiving such benefits, all
children in that family are considered to
be directly certified;

(ii) The child is a homeless child as
defined in § 245.2 of this chapter;

(iii) The child is a runaway child as
defined in § 245.2 of this chapter;

(iv) The child is a migrant child as
defined in § 245.2 of this chapter; or

(v) The child is a Head Start child as
defined in § 245.2 of this chapter.

* * * * *

m 3. Section 210.18 is amended by
revising paragraph (g)(1)(i)(A)(3);
paragraph (g)(1)(i)(A)(4); and the second
sentence of paragraph (g)(1)(i)(B) to read
as follows:

§210.18 Administrative reviews.
* * * * *

(A] * * %

(3) Evaluate if the previous year’s
eligibility determinations were used as
required in § 245.6(c)(2) of this chapter.

(4) In the case where children are
determined eligible for free lunches
through direct certification, as specified
in § 245.6 of this chapter, establish that
the documentation for direct
certification of children is official and
from the appropriate State or local
agency or another appropriate
individual, as approved by FNS;
establish that all information required
under § 245.6 of this chapter is complete
and the children were enrolled in the
school under review during the review
period.

(B) * * * The State agency shall
determine whether the system for
issuing benefits and updating children’s
eligibility status is adequate and, within
the timeframes established in
§210.7(c)(1)(ii)(B), reflects changes due
to verification findings, transfers, or a
household’s decision to decline

benefits.
* * * * *

§210.19 [Amended]

m 4. Section 210.19 is amended in
paragraph (c)(6) introductory text by
removing the phrase “paragraphs
(c)(6)(i) and (ii)” and adding in its place
“paragraphs (c)(6)(i) through (c)(6)(iii)”;
and paragraph (c)(6)(ii) by removing the
term “food stamp” and adding in its
place “SNAP”.

§210.23 [Amended]

m 5. Section 210.23 is amended in
paragraph (b), last sentence, by
removing the words “FNS Instruction
113-6” and adding in their place the
words “FNS Instruction 113-1".
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PART 215—SPECIAL MILK PROGRAM
FOR CHILDREN

m 6. The authority citation for part 215
continues to read as follows:

Authority: 42 U.S.C. 1772 and 1779.

§215.13a [Amended]

m 7. Section 215.13a is amended in
paragraph (f) by removing the term
“Food Stamp” and adding in its place
“SNAP”.

PART 220—SCHOOL BREAKFAST
PROGRAM

m 8. The authority citation for part 220
continues to read as follows:

Authority: 42 U.S.C. 1773, 1779, unless
otherwise noted.

§220.2 [Amended]

m 9. Section 220.2, the definition of
“School in severe need” is amended by
removing “§ 220.9(e)” and adding in its
place “§220.9(d)”.

m 10. Section 220.7 is amended by
revising paragraph (e)(14) to read as
follows:

§220.7 Requirements for participation.
* * * * *

(e) * k%

(14) Retain documentation of free or
reduced price eligibility as follows:

(i) Maintain files of currently
approved and denied free and reduced
price applications which must be
readily retrievable by school for a period
of three years after the end of the fiscal
year to which they pertain; or

(ii) Maintain files with the names of
children currently approved for free
meals through direct certification with
the supporting documentation, as
specified in § 245.6(b)(4) of this chapter,
which must be readily retrievable by
school. Documentation for direct
certification must include information
obtained directly from the appropriate
State or local agency, or other
appropriate individual, as specified by
FNS, that:

(A) A child in the Family, as defined
in § 245.2 of this chapter, is receiving
benefits from SNAP, FDPIR or TANF, as
defined in § 245.2 of this chapter; if one
child is receiving such benefits, all
children in that family are considered to
be directly certified;

(B) The child is a homeless child as
defined in § 245.2 of this chapter;

(C) The child is a runaway child as
defined in § 245.2 of this chapter;

(D) The child is a migrant child as
defined in § 245.2 of this chapter; or

(E) The child is a Head Start child, as
defined in § 245.2 of this chapter.

* * * * *

PART 225—SUMMER FOOD SERVICE
PROGRAM

m 11. The authority citation for part 225
continues to read as follows:

Authority: Secs. 9, 13 and 14, Richard B.
Russell National School Lunch Act, as
amended (42 U.S.C. 1758, 1761 and 1762a)

m12.In §225.2:

m a. The introductory text of paragraph
(b) and paragraph (b)(1) of the definition
of “Documentation” are amended by
removing the term “food stamp,” and
adding in its place “SNAP,”;

m b. Remove the definition of “Food
stamp household”; and

m c. Add a definition of “SNAP
household” in alphabetical order to read
as follows:

§225.2 Definitions.

* * * * *

SNAP household means any
individual or group of individuals
which is currently certified to receive
assistance as a household from SNAP,
the Supplemental Nutrition Assistance
Program, as defined in § 245.2 of this
chapter.

* * * * *

§225.6 [Amended]

m 13.In §225.6:

m a. In paragraph (c)(2)(i)(L), the second
sentence is amended by removing the
term “food stamps,” and adding in its
place “SNAP benefits,” ;

m b. The last sentence of paragraph
(c)(4)(ii)(B) is amended by removing the
term “food stamp,” and adding in its
place “SNAP,” and

m c. Paragraph (h)(2)(vii) is amended by
removing the words “General
Accounting Office” and adding in their
place the words “Government
Accountability Office”.

§225.7 [Amended]

m 14. Section 225.7 is amended in
paragraph (g)(1) by removing the word
“handicap” and adding in its place the
word “disability”;

m 15. Section 225.15 is amended by:

m a. Removing the term “food stamp”
and adding in its place “SNAP”
wherever it appears in the following
paragraphs:

m i. The third sentence of paragraph (e);
m ii. The heading of the introductory
text of paragraph (f)(3);

m iii. Paragraph (f)(3)(i);

m iv. Paragraph (f)(4)(ii);
m v. Paragraph (f)(4)(iv);
m vi. Paragraph (f)(4)(vii
m vii. Paragraph (f)(5)(i); and

m viii. Paragraph (f)(5)(vi).

m b. In paragraph (e) by removing the
word “labelled” and adding in its place

i);

the word “labeled” and by removing the
word “handicap” and adding in its place
the word “disability”.

PART 226—CHILD AND ADULT CARE
FOOD PROGRAM

m 16. The authority citation for part 226
continues to read as follows:

Authority: Secs. 9, 11, 14, 16, and 17,
Richard B. Russell National School Lunch

Act, as amended (42 U.S.C. 1758, 1759a,
1762a, 1765 and 1766).

m17.In§226.2:

m a. Amend the definition
Documentation by removing the term
“food stamp” and adding in its place
“SNAP” in paragraph (b) introductory
text, paragraph (b)(1), paragraph (d)
introductory text, and paragraph (d)(1);
m b. Amend the definition Free meal by
removing the term “food stamp” and
adding in its place “SNAP,” each time it
appears;

m c. Amend the definition Verification
by removing the term “food stamp” and
adding in its place “SNAP,” each time it
apé)ears;

m d. Remove the definition of “Food
Stamp household”, and add a definition
of SNAP household in alphabetical
order to read as follows:

§226.2 Definitions.
* * * * *

SNAP household means any
individual or group of individuals
which is currently certified to receive
assistances as a household from SNAP,
the Supplemental Nutrition Assistance
Program, as defined in § 245.2 of this
chapter.

* * * * *

§226.6 [Amended]

m 18.In § 226.6, paragraph (f)(1)(viii)(E)
is amended by removing the term “Food
Stamp Program” and adding in its place
“SNAP” each time it appears.

§226.10 [Amended]

m 19. Section 226.10 is amended in
paragraph (d) by removing the words
“General Accounting Office” and adding
in their place the words “Government
Accountability Office”;

§226.23 [Amended]

m 20. Section 226.23 is amended by:
m a. Removing the term “food stamp”
and adding in its place “SNAP” each
time it appears in the following
paragraphs:

m i. Paragraph (c)(2);

m ii. Paragraph (d);

m iii. Paragraph (e)(1)(i);

m iv. Paragraph (e)(1)(iii)(E), first and
seventh sentence;

m v. Paragraph (e)(1)(iv) introductory
text;
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m vi. Paragraph (e)(1)(iv)(B);

m vii. Paragraph (e)(1)(v) introductory
text;

m viii. Paragraph (e)(1)(v)(A );

m ix. Paragraph (e)(1)(v)
m x. Paragraph (e)(2)(vii)(A

m xi. Paragraph (h)(2)(i) A]
m xii. Paragraph (h)(2)(i)(B);

m xiii. Paragraph (h )(2 ii)(A);

m xiv. Paragraph (h)(2 introductory
text;

m xv. Paragraph (h)(2)(iv)(A);

m xvi. Paragraph (h)(2)(v)(C), second
sentence.

m b. Removing the term “Food stamp”
and adding in its place “SNAP” each
time it appears in the following
paragraphs:

m i. Paragraph (e)(1)(ii)(F);
m ii. Paragraph (e)(1)(iv)(A);
m iii. Paragraph (h)(2)(v)(A).

m c. In paragraph (e)(1)(iii)(E), and in
paragraph (h)(2)(vi), by removing the
words “food stamps” and adding in their
place the word “SNAP”.

m d. In paragraphs (d), (e)(2)(iv) and (h)
by removing the word “handicap” and
adding in its place the word “disability”;
m e. In paragraph (e)(1)(iii)(E) by
removing the term “CCFP” and adding
in its place the term “CACFP”;

m f. In paragraph (h)(2)(iv) introductory
text, first sentence by removing the
words “the Food Stamp, FDPIR or TANF
program” and adding in their place the
words “SNAP, FDPIR or TANF”;

m g. In paragraph (h)(2)(iv) introductory
text, second sentence by removing the
words ” Food Stamp, FDPIR or TANF
program” and adding in their place the
words “SNAP, FDPIR or TANF” and by
removing the words at the end of the
sentence “in the Food Stamp, FDPIR or
TANF Programs” and adding in their
place the words” in SNAP, FDPIR or
TANF”;

m h. In paragraph (h)(2)(iv) introductory
text, fourth sentence by removing the
words “in the Food Stamp Program” and
adding in their place the word “SNAP”;
m i. In paragraph (h)(2)(iv)(A), first
sentence by removing the words “Food
Stamp” and adding in their place the
word “SNAP”.

PART 245—DETERMINING
ELIGIBILITY FOR FREE AND
REDUCED PRICE MEALS AND FREE
MILK IN SCHOOLS

m 21. The authority citation for part 245
continues to read as follows:

Authority: 42 U.S.C. 1752, 1758, 1759a,
1772,1773, and 1779.
m 22.In §245.2:
m a. Remove the definitions of “Food
Stamp Program”, and “Food Stamp
Household”;
m b. In the definition Documentation,
paragraphs (1)(ii) and (2) are revised;

m c. In the definition Verification, the
fourth sentence is amended by removing
the term “Food Stamp Program” and
adding in its place “SNAP”; and
removing the term “food stamps” and
adding in its place “SNAP”;
m d. Add definitions of “Categorically
eligible”, “Direct certification”, “Head
Start child”, “Homeless child”, “Migrant
child”, “Runaway child”, “SNAP”, and
“SNAP household” in alphabetical
order.

The additions and revision read as
follows:

§245.2 Definitions.

* * * * *

Categorically eligible means
considered income eligible for free
meals or free milk, as applicable, based
on documentation that a child is a
member of a Family, as defined in this
section, and one or more children in
that family are receiving assistance
under SNAP, FDPIR or the TANF
program, as defined in this section. A
Homeless child, a Migrant child, a Head
Start child and a Runaway child, as
defined in this section, are also
categorically eligible. Categorical
eligibility and automatic eligibility may
be used synonymously.

* * * * *

Direct certification means
determining a child is eligible for free
meals or free milk, as applicable, based
on documentation obtained directly
from the appropriate State or local
agency or individuals authorized to
certify that the child is a member of a
household receiving assistance under
SNAP, as defined in this section; is a
member of a household receiving
assistance under FDPIR or under the
TANF program, as defined in this
section; a Homeless child, a Migrant
child, a Head Start child and a Runaway
child, as defined in this section.

* * * * *

Documentation means:

(1] * *x *

(ii) For a child who is receiving
assistance under SNAP, FDPIR or
TANEF, as defined in this section, the
child’s name and appropriate SNAP or
TANF case number or FDPIR case
number or other FDPIR identifier and
signature of an adult household
member.

(2) In lieu of completion of the free
and reduced price meal application:

(i) Information obtained from the
State or local agency responsible for
administering SNAP, FDPIR or TANF,
as defined in this section.
Documentation for these programs
includes the name of the child; a
statement certifying that the child is a

member of a household receiving
assistance under SNAP, FDPIR or
TANF, as defined in this section;
information in sufficient detail to match
the child attending school in the local
educational agency with the name of a
child who is a member of one of the
applicable programs as defined in this
section; the signature of the official from
the applicable program who is
authorized to provide such
documentation on behalf of that
program and the date that the official
signed the certification statement;

(ii) (A) A letter or other document
provided to the household by the
agency administering FDPIR or the
TANF program, as defined in this
section or by the entity or official
authorized to administer an eligible
program for a Migrant child, Homeless
child, Runaway child, or Head Start
child, as defined in this section; or

(B) A letter or document from the
agency administering the SNAP
program that was voluntarily submitted
by the household to the local
educational agency;

(iii) Information from the local
educational agency, such as enrollment
information or information from
applications submitted for free or
reduced price meals, or from SNAP,
FDPIR or TANF program officials that
indicate there are children in a Family,
as defined in this section, who were not
documented as receiving assistance
under SNAP, FDPIR or TANF, in order
to extend categorical eligibility to such
children as found in § 245.6(b)(7).
Documentation for these purposes is the
information discussed in paragraph
(2)(i) of this definition, plus a written
statement by a local educational agency
official briefly explaining how the
presence of additional children in the
family was determined.

(iv) Information obtained from an
official responsible for determining if a
child is a Homeless child, a Migrant
child, a Head Start child and a Runaway
child, as defined in this section.
Documentation for these children
includes the name of the child; a
statement certifying that the child has
been determined eligible for that
program or is enrolled in the Head Start
Program; information in sufficient detail
to match the child attending school in
the local educational agency with the
name of a child who has been
determined eligible for that program or
is enrolled in an eligible Head Start
Program; the signature of the official
from the program who is authorized to
provide such documentation on behalf
of that program and the date that the
official signed the certification
statement. Documentation may also be a
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list of children or a computer match that
includes this information.

(v) When a signature is impracticable
to obtain, such as in a computer match,
the local educational agency shall have
a method to ensure that a responsible
official can attest to the accuracy of the
information provided.

Head Start child means a child
enrolled as a participant in a Head Start
program authorized under the Head
Start Act (42 U.S.C. 9831 et seq.)

Homeless child means a child
identified as lacking a fixed, regular and
adequate nighttime residence, as
specified under section 725(a) of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11434a(2)) by the local
educational agency liaison, director of a
homeless shelter or other individual
identified by FNS.

* * * * *

Migrant child means a child identified
as meeting the definition of migrant in
section 1309 of the Elementary and
Secondary Education Act of 1965 (20
U.S.C. 6399) by the State or local
Migrant Education Program coordinator
or the local educational liaison, or other
individual identified by FNS.

Runaway child means a child
identified as a runaway receiving
assistance under a program under the
Runaway and Homeless Youth Act (42
U.S.C. 5701 et seq.) by the local
educational liaison, or other individual
in accordance with guidance issued by
FNS.

* * * * *

SNAP means the Supplemental
Nutrition Assistance Program
established under the Food and
Nutrition Act of 2008 (7 U.S.C. 2011 et.
seq.) and operated under parts 271 and
283 of this chapter.

SNAP household means any
individual or group of individuals
currently certified to receive assistance
as a household from SNAP.

* * * * *

m 23. Section 245.3(b) is revised to read
as follows:

§245.3 Eligibility standards and criteria.
* * * * *

(b) Each participating local
educational agency and all participating
schools under its jurisdiction must
adhere to the eligibility criteria
specified in this part. Local educational
agencies must include these eligibility
criteria in their policy statement as
required under § 245.10 and it must be
publicly announced in accordance with
the provisions of § 245.5. Additionally,
each State agency, or FNSRO where

applicable, must require that local
educational agencies accept as income
eligible for free meals and free milk,
children who are categorically eligible
for those benefits based on
documentation of eligibility, as
specified in § 245.6 (b).

* * * * *

W 24. Section 245.5 is amended as
follows:

m a. In paragraph (a)(1)(iv) remove the
term “food stamp” and add in its place
“SNAP”;

m b. Redesignate paragraphs (a)(1)(x)
and (a)(1)(xi) as paragraphs (a)(1)(xi)
and (a)(1)(xii), respectively, and add a
new paragraph (a)(1)(x) to read as
follows:

§245.5 Public announcement of the
eligibility criteria.

(a] * % %

(1) * *x %

(x) An explanation that Head Start
enrollees and certain migrant, homeless,
and runaway children are categorically
eligible for free meals and free milk and
their families should contact the school

for more information.
* * * * *

m 25. Section 245.6 is amended as
follows:
m a. Paragraph (a)(6) is amended by
removing the term “Food Stamp
Program” and adding in its place
“SNAP” and by removing the term “food
stamp” and adding in its place “SNAP”;
m b. Paragraph (a)(8)(i) is amended by
removing the term “Food Stamp” and
adding in its place “Supplemental
Nutrition Assistance Program (SNAP)”;
m c. Amend paragraph (a)(8)(ii) by
adding two new sentences at the end;
m d. Revise paragraph (b);
m e. Amend paragraph (c)(2) by adding
two sentences at the end;
m f. Revise paragraph (c)(5);
m g. In paragraph (c)(6)(ii), the first
sentence is amended by removing “Food
Stamp Program, FDPIR or TANF
Program” and adding in its place
“SNAP, FDPIR or TANF”; and
m h. In paragraph (c)(6)(ii), the last
sentence is amended by removing the
term “food stamp” and adding in its
place “SNAP”;
m i. Amend paragraph (c)(6)(ii) by
adding a new sentence at the end.

The addition and revisions read as
follows:

§245.6 Application, eligibility and
certification of children for free and reduced
price meals and free milk.

(a] * *x %

(8) * % %

(ii) * * * Also, certain migrant,
homeless, and runaway children and
children enrolled in a Head Start

program are categorically eligible for
free meals and free milk. If you are
completing an application for these
children, contact the school for more

information.
* * * * *

(b) Direct certification. In lieu of
requiring a household to complete the
free and reduced price meal or free milk
application, as specified in paragraph
(a) of this section, the local educational
agency must certify children as eligible
for free meals or free milk in accordance
with paragraph (b)(1)(i) of this section or
may certify children as eligible for free
meals or free milk in accordance with
paragraph (b)(2) of this section. If a
household also submits an application
for directly certified children, the direct
certification eligibility determination
will take precedence.

(1) Mandatory direct certification of
children in SNAP households. (i) All
local educational agencies conducting
eligibility determinations must directly
certify children who are members of a
household receiving assistance under
SNAP, as defined in § 245.2, in School
Year 2008-2009, which begins on July
1, 2008, and each subsequent school
year.

(ii) Schools participating only in the
Special Milk Program authorized under
part 215 of this chapter may directly
certify children for that program but are
not required to conduct direct
certification with SNAP. In addition,
residential child care institutions, as
defined in paragraph (c) of the
definition of School in § 210.2 of this
chapter, that do not have non-
residential children are also not
required to conduct direct certification
with SNAP.

(iii) Beginning in School Year 2012—
2013, direct certification shall be
conducted using a data matching
technique only and letters to household
for direct certification may be used only
as an additional means to notify
households of children’s eligibility
based on receipt of SNAP benefits. The
last period that letters to households
may be used as the primary method for
direct certification is School Year 2011-
12.

(iv) Each State agency must enter into
an agreement with the State agency
conducting eligibility determinations for
SNAP. The agreement must specify the
procedures that will be used to facilitate
the direct certification of children who
are members of a household receiving
assistance under SNAP, as defined in
§ 245.2. The agreement must address
procedures to comply with the
requirements of paragraphs (b)(3)
through (b)(9) of this section. Direct
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certification must allow for notifying
parents that their children have been
determined eligible for free meals or free
milk, as applicable, and that no further
application is required. Such
agreements must address how phase-out
of non-electronic matches as the
primary method for conducting direct
certification for SNAP will be
completed by School Year 2012-2013.
The agreement shall be maintained by
the State agency.

(v) Schools applying to use Provision
2 or Provision 3, as permitted under
§ 245.9, are required to conduct direct
certification only in base years.
However, schools may elect to conduct
direct certification at other times, such
as streamlined base years, when
eligibility determinations are made.

(2) Children who may be directly
certified. The local educational agency
may directly certify children for free
meals or free milk based on
documentation received from the
appropriate State or local agency that
administers FDPIR or TANF, as defined
in § 245.2, when that agency indicates
that the children are members of a
household receiving assistance under
one of these programs. In addition, the
local educational agency may directly
certify children for free meals or free
milk based on documentation from the
appropriate State or local agency or
other appropriate individual, as
specified by FNS, that the child is a
Migrant child, a Homeless child, a
Runaway child, or a Head Start child, as
defined in § 245.2.

(3) Frequency of direct certification
contacts with SNAP. (i) Until School
Year 2011-2012, local educational
agencies must conduct direct
certification activities with SNAP at
least at the beginning of the school year.

(ii) (A) Beginning in School Year
2011-2012, at a minimum, all local
educational agencies must conduct
direct certification as follows:

(1) At or around the beginning of the
school year;

(2) Three months after the initial
effort; and

(3) Six months after the initial effort.

(B) The information used shall be the
most recent available.

(iii) The names of all newly enrolled
children and all children not certified
for free meals shall be submitted for the
direct certification required in
paragraph (b)(3)(ii)(B) and paragraph
(b)(3)(ii)(C) of this section. Newly
enrolled children must be provided
with application materials in order to
alleviate a delay in receipt of free meals
or free milk if direct certification for
these children cannot be completed
promptly upon enrollment.

(iv) State agencies are encouraged to
conduct direct certification more
frequently to obtain information about
newly enrolled children or children
who may be newly certified for that
program’s benefits.

(4) Frequency of direct certification
with other programs. Local educational
agencies opting to conduct direct
certification activities with FDPIR or
TANF should conduct such activities at
or around the beginning of the school
year. Obtaining information about
homeless, migrant, runaway children or
Head Start enrollees should be done, at
a minimum, at or around the beginning
of the school year and when newly
enrolled children or children newly
eligible for those programs are being
certified.

(5) Direct certification documentation.
(i) The required documentation for
direct certification is provided in
paragraph (2) of the definition of
Documentation in § 245.2.

(ii) (A) Beginning in School Year
2012-2013, direct certification with
SNAP shall be conducted using a data
matching technique only. Letters to
households for direct certification may
be used only as an additional means to
notify households of children’s
eligibility based on receipt of SNAP
benefits. The last period that letters to
households may be used as the primary
method for direct certification is School
Year 2011-2012. While such notices
cannot be the primary method used by
a state to document receipt of SNAP, the
local educational agency shall accept
such a letter if presented by a
household.

(B) Letters or other documents may be
used as the primary method for direct
certification to document receipt of
FDPIR or TANF benefits.

(iii) Individual notices from officials
of eligible programs for a Migrant child,
Homeless child or Runaway child, as
defined in § 245.2, or for a Head Start
child, as defined in § 245.2 may
continue to be used. These notices are
provided to school officials who must
certify these children as eligible for free
meals or free milk, as applicable,
without further application, upon
receipt of such notice.

(6) Officials who can provide
documentation for direct certification.
(i) The local educational agency must
accept documentation from officials of
the State or local agency that
administers SNAP, certifying that a
child is a member of a household
receiving assistance under SNAP as
defined in § 245.2, or officials of the
State or local agency that administers
FDPIR or TANF, as defined in § 245.2,
certifying that a child is a member of a

household receiving assistance under
one of those programs.

(ii) In the case of a child who is a
Homeless child, as defined in § 245.2,
the director of a homeless shelter or the
local educational liaison for homeless
children and youth may provide the
appropriate documentation. The
Migrant Education Program coordinator
or the local educational liaison, as
applicable, may provide the supporting
documentation for a Migrant child, as
defined in § 245.2. For a Head Start
child, as defined in § 245.2, an official
from that program may supply the
documentation indicating enrollment in
the Head Start program. Once the
appropriate official has provided the
direct certification documentation to the
local educational agency, the child must
have free benefits made available as
soon as possible but no later than three
operating days after the date the local
educational agency receives the direct
certification documentation.

(7) Extension of eligibility to all
children in a family. If any child is
identified as a member of a household
receiving assistance under SNAP,
FDPIR, or TANF, all children in the
Family, as defined in § 245.2, shall be
categorically eligible for free meals or
free milk. This applies to children
identified through direct certification or
through a free and reduced price
application.

(8) Migrant, Runaway, Homeless or
Head Start Children. To be categorically
eligible as a Migrant child, Runaway
child, Homeless child or a Head Start
child, the child’s individual eligibility
or participation for these programs shall
be established. Categorical eligibility
based on these programs shall not be
extended to other children in the
household.

(9) Confidential nature of direct
certification information. Information
about children or their households
obtained through the direct certification
process must be kept confidential and is
subject to the limitations on disclosure
of information in section 9 of the
Richard B. Russell National School
Lunch Act, 42 U.S.C. 1758. Therefore,
information that a household is
receiving benefits from SNAP, FDPIR or
TANF or that a child is participating in
another program which makes children
categorically eligible for free school
meals or free milk must be used solely
for the purposes of direct certification
for determining children’s eligibility for
free school meals or free milk and as
otherwise permitted under § 245.6(f).

(10) Notification to families. For
children who are directly certified, local
educational agencies are not required to
provide application materials and notice
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to parents informing them of the
availability of free and reduced price
meal benefits, as specified in § 245.5(a),
when that information is distributed by
mail, individualized student packets, or
other method which prevents overt
identification of children eligible for
direct certification.

(C) * Kx %

(2) * * * Schools conducting an
initial base year for Provision 2 that are
approved to delay implementation as
permitted under § 245.9(b)(6)(ii) are not
required to carryover children’s prior
year eligibility status as outlined in this
paragraph (c). Carryover cannot be used
when returning to standard meal
counting and claiming under
§ 245.9(c)(2)(i), when establishing a new
base year under § 245.9(c)(2)(ii) or
establishing a streamlined base year
under § 245.9(c)(2)(iii).

(5) Categorical eligibility. (i) SNAP,
FDPIR, TANF When a household
submits an application containing the
required SNAP, FDPIR or TANF
documentation, as defined under
Documentation in § 245.2, all children
in that household shall be categorically
eligible for free meals or free milk.
Additionally, when the local
educational agency obtains confirmation
of eligibility for these programs through
direct certification, all children who are
identified as members of a Family, as
defined in § 245.2, shall be categorically
eligible for free meals or milk.

(ii) Homeless, migrant, runaway
children and Head Start enrollees. Upon
receipt of Documentation, as defined in
paragraph (2)(ii) and (2)(iv) of the
definition in § 245.2, the local
educational agency must approve such
children for free benefits without further
application.

(6) * k%

(ii) * * * The local educational
agency must notify, in writing,
households with children who are
approved on the basis of documentation
that they are Categorically eligible, as
defined in § 245.2, that their children
are eligible for free meals or free milk,
and that no application is required.

* * * * *

W 26. Section 245.6a(a)(1)(i) is revised to
read as follows:

§245.6a Verification requirements.

(a) * * *
(1) * *x %
(i) SNAP, as defined in 245.2;

§245.9 [Amended]

m 27. Section 245.9 is amended by
removing the term “Food Stamp

Program” and adding in its place
“SNAP” paragraphs (c)(1)(i) and (e)(1)(i).
m 28. Section 245.10 is amended by
revising the last two sentences of
paragraph (a)(3) to read as follows:

§245.10 Action by local educational
agencies.

(a] EE

(3) * * * Additionally, the local
educational agency must include the
specific procedures it will use for
obtaining documentation for
determining children’s eligibility
through direct certification, in lieu of an
application. Local educational agencies
shall also provide households that are
directly certified with a notice of
eligibility, as specified in § 245.6(c)(2)
and shall include in their policy
statement a copy of such notice.
* * * * *
m 29. Section 245.11 is amended by
removing the term “Food Stamp” and
adding in its place “SNAP” in paragraph
(h)(4)(iv).

Dated: April 13, 2011.
Kevin W. Concannon,

Under Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 2011-9457 Filed 4—-22-11; 8:45 am]
BILLING CODE 3410-30-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 26
[NRC—2011-0084]
RIN 3150-A194

Interim Enforcement Policy for
Minimum Days Off Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Policy statement; revision.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commaission)
is revising its Enforcement Policy to
include a provision allowing licensees
enforcement discretion if they
implement an alternative approach to
meet the NRC’s requirements for
managing worker fatigue at operating
nuclear power plants. This interim
policy affects licensees subject to the
minimum days off (MDO) requirements
of the NRC'’s fitness for duty regulations
and will remain in place until the NRC
publishes a revised rule associated with
the MDO requirements for managing
fatigue.

DATES: This revision is effective April
25, 2011. The NRC is not requesting
comments on this revision to its
Enforcement Policy at this time.

ADDRESSES: You can access publicly
available documents related to this
document using the following methods:

e NRC’s Public Document Room
(PDR): The public may examine and
have copied, for a fee, publicly available
documents at the NRC’s PDR, O1-F21,
One White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): Publicly available documents
created or received at the NRC are
available electronically at the NRC’s
Electronic Reading Room at http://
www.nre.gov/reading-rm/adams.html.
From this page, the public can gain
entry into ADAMS, which provides text
and image files of NRC’s public
documents. The Enforcement Policy is
also accessible via ADAMS accession
number ML093480037. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—4209,
301-415-4737, or by e-mail to
pdr.resource@nrc.gov.

e Federal Rulemaking Web site: This
revision to the NRC’s Enforcement
Policy can be found at http://
www.regulations.gov by searching on
Docket ID NRC-2011-0084. Address
questions about NRC dockets to Carol
Gallagher, telephone: 301-492-3668,
e-mail: Carol.Gallagher@nrc.gov.

The NRC also maintains the
Enforcement Policy on its Web site at
http://www.nrc.gov; select Public
Meetings and Involvement, then
Enforcement, and then Enforcement
Policy.

FOR FURTHER INFORMATION CONTACT:
Gerry Gulla, Office of Enforcement, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001; telephone:
301-415-2872; e-mail:
Gerald.Gulla@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

On March 31, 2008 (73 FR 17176), the
NRC published a final rule in the
Federal Register amending Title 10 of
the Code of Federal Regulations, Part 26,
“Fitness for Duty Programs.” The
Commission updated the requirements
in 10 CFR part 26 by reorganizing the
rule and adding Subpart I, “Managing
Fatigue.” Subpart I establishes
requirements for managing worker
fatigue at operating nuclear power
plants, which was in response to a need
for clear and enforceable requirements
for the management of worker fatigue.
Although the rule was effective on April
30, 2008, the NRC permitted an
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18-month implementation period for
Subpart L.

On September 3, 2010, the Nuclear
Energy Institute (NEI) submitted a
petition for rulemaking (PRM—-26-5)
(ML102590440). The NEI stated that
“the new rule has resulted in
consequences not originally envisioned
when the rule was developed and that
these consequences have diminished
the safety benefits of the rule.” The NEI
has stated that the unintended
consequences stem from the minimum
days off requirements, specifically
§26.205(d)(3) through § 26.205(d)(6),
which create an undue level of
complexity and inflexibility in
managing worker fatigue. The NEI
requested, among other changes, that
10 CFR part 26, Subpart I, be amended
to replace the MDO requirements in
§ 26.205(d) with a performance-based
objective, consisting of an average of 54
hours worked per week, averaged over
a calendar quarter rather than over each
shift cycle. The NEI also proposed
changing the annual assessment in
§26.205(e)(1) to a quarterly assessment
to provide a more frequent review of
hours worked. The NEI proposed to
eliminate the MDO requirements
addressed at § 26.205(d)(3) through
§26.205(d)(6), while the work hour
limits and break requirements
(§26.205(d)(1)(i), § 26.205(d)(1)(ii),
§26.205(d)(1)(iii), § 26.205(d)(2)(i), and
§26.205(d)(2)(ii)), would remain
unchanged and apply during on-line
and outage periods.

Separate from PRM-26-5, on
September 23, 2010, the NEI submitted
a request for enforcement discretion
regarding the MDO provisions of 10 CFR
part 26 (ML102710208). The request
reiterates the NEI’s opinion that the
regulations that govern fatigue
management impede “many safety-
beneficial practices at plant sites,
adversely [impact] the quality of life of
covered workers, and [result] in
conflicts between rule requirements and
represented bargaining unit
agreements.” The letter requests that the
NRC “exercise enforcement discretion
from the [MDO)] provisions of the rule”
until the final disposition of PRM-26—
5.

The NRC held three public meetings
(November 18, 2010, January 6, 2011,
and January 25, 2011), during which the
staff and stakeholders discussed
alternatives to the MDO requirements.
Although some of the stakeholders were
comfortable with the MDO
requirements, most focused their
discussion on the unintended
consequences, which they claim have
diminished the safety benefits of the
rule, along with the need for an

alternative that is simpler and would
provide greater scheduling flexibility.
The staff’s goal was to develop an
alternative approach that was
responsive to the needs of stakeholders,
would maintain clear and enforceable
requirements, and would ensure that the
effects of cumulative fatigue are
appropriately managed by licensees.

Discussion

Cumulative fatigue is caused by
consecutive days of restricted or poor
quality sleep caused by such things as
shift-work, extended work days, and
extended work weeks. Currently,
Subpart I requires licensees to manage
cumulative fatigue primarily by
providing workers with a minimum
number of days off over the course of a
period not to exceed 6 weeks. The
distribution of the days off during the
6-week period act to either prevent or
mitigate fatigue. An alternative method
for managing cumulative fatigue is to
establish a requirement to limit actual
hours worked. A limit on actual hours
worked, when applied to schedules that
require regular shift coverage, limits the
number of work hours that can
contribute to cumulative fatigue and
provides indirect assurance of periodic
days off for recovery rest. A schedule
resulting in a weekly average of 54
hours worked, calculated using a rolling
window of up to 6 weeks, is such a
schedule. In general, most individuals
that work their normal shift duration
and receive only the minimum number
of days off required under the current
MDO requirements could average up to
54 hours per week. However, the NEI
has indicated that implementation of
the MDO requirements has reduced
licensee scheduling flexibility and
imposed a substantial administrative
burden. By comparison, limiting work
hours to an average of not more than 54
hours per week by using a rolling
window of up to 6 weeks limits the
number of consecutive weeks of
extended work hours that an individual
can work by using a comparable but
simpler and more flexible requirement.
In addition, this alternative eliminates
the burden of tracking the number of
days off that an individual receives in
each shift cycle.

In summary, the maximum hours that
can be worked under the alternative
approach is comparable to the
maximum hours worked under the
current 10 CFR part 26 MDO
requirements, except that the alternative
approach provides for greater simplicity
and flexibility. This alternative is only
applicable to § 26.205(d)(3) and covered
workers described in § 26.4(a). Neither
the NEI's PRM-26-5 nor its enforcement

discretion request offered any
comparably effective alternatives for
§26.205(d)(4), § 26.205(d)(5), and
§26.205(d)(6), nor were any identified
during the public meetings; therefore,
the staff is taking no action in regard to
those regulations.

The staff determined that replacing
the current MDO requirements and
requiring all licensees to adopt this
interim alternative approach has the
potential for introducing adverse
consequences if those licensees satisfied
with MDO requirements were forced to
change. As a result, the interim
enforcement policy would allow
licensees to choose whether or not to
implement this alternative approach.
Licensees who properly implement this
alternative approach will receive
enforcement discretion for failing to
meet the requirements of 10 CFR
26.205(d)(3).

Although the rolling schedule
required under the alternative approach
limits the number of consecutive
extended work weeks and thereby limits
the potential for cumulative fatigue,
there are unusual potential
circumstances where the average can be
met and the schedule may be fatiguing;
however, the industry has stated that
these unusual schedules are improbable.
Such schedules include having only one
in every nine days off or consistently
working the maximum allowable hours,
which would likely result in cumulative
fatigue. Nevertheless, the staff believes
that this alternative approach, together
with other aspects of the rule that will
remain unchanged, will provide
reasonable assurance that licensees
manage cumulative fatigue consistent
with the protection of public health,
safety, and security. The staff will
engage licensees during regularly
scheduled public meetings in the
coming months to identify problems
and lessons learned from
implementation of the alternative
approach.

Licensees must inform the NRC of
their intent to adopt the alternative
approach, and must comply with all
requirements of Subpart I, as applicable.
The interim policy will remain in place
until the NRC publishes a new final rule
associated with the MDO requirements
in 10 CFR part 26, subpart L.

The NRC is not requesting public
comment on this alternative approach at
this time; instead, the NRC will seek
public comment on the effectiveness of
this approach during the comment
period for a proposed rule associated
with the MDO requirements in 10 CFR
part 26, subpart L.
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Paperwork Reduction Act

This policy statement does not
contain new or amended information
collection requirements subject to the
Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget
(OMB), Approval Number 3150-0136.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Congressional Review Act

In accordance with the Congressional
Review Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.

Accordingly, the NRC Enforcement
Policy is revised to read as follows:

NRC Enforcement Policy

* * * * *

9.2 Enforcement Discretion for the
Minimum Days Off Requirements of
§26.205(d)(3)

This section sets forth the interim
policy that the NRC will follow to
exercise enforcement discretion for
licensees who pursue the alternative
approach to the minimum days off
(MDO) requirements of § 26.205(d)(3).
This alternative approach is consistent
with the bases and objectives of 10 CFR
part 26, specifically managing
cumulative fatigue, and provides
licensees improved simplicity and
flexibility for work scheduling.

This interim policy is only applicable
to licensees who inform the NRC of
their intent to adopt the alternative
approach. Licensees shall comply with
all requirements of Subpart I, as
applicable, unless explicitly replaced or
amended in this interim policy. The
alternative approach to the MDO
requirements applies to the work hours
of covered individuals * during normal
(e.g., non-outage/emergency) plant
operations. This interim policy will
remain in place until the
implementation date of a revised final
rule associated with the MDO

1The term “covered workers” refers to those
individuals indentified in § 26.4(a) who are subject
to the requirements in § 26.205.

requirements in 10 CFR part 26, subpart
L

A licensee who informs the NRC of its
intent to transition to the alternative
approach will receive enforcement
discretion, and no enforcement action
will be taken for the violation of
§26.205(d)(3). If at any time while the
licensee is implementing this alternate
approach it does not meet the
requirements, as stated in this interim
policy, the licensee may be in violation
of § 26.205(d)(3) and subject to
enforcement action. Once a licensee has
transitioned to the alternate approach, it
has the option to revert back to the
requirement of § 26.205(d)(3); however,
the licensee is only allowed one
opportunity to do so.

A. Actions and Requirements for
Transition

A licensee must inform the NRC of its
intent to transition to the alternative
approach. Notification shall be made via
a letter to the respective Regional
Administrator and shall identify the
implementation date which will be set
by the licensee. The hours worked prior
to the implementation date, must meet
the requirement of § 26.205(d)(3), or
enforcement action may be taken. Once
the NRC has been notified of the
implementation date, the licensee can
commence its transition to the alternate
approach.

In order to receive continuous
enforcement discretion once the
alternate approach is implemented, each
covered worker is limited to a weekly
average of 54 hours worked, calculated
using a rolling window of up to 6
weeks. This alternative is not applicable
to unit outages or security system
outages. Any instance of an individual’s
average weekly work hours exceeding
the requirements for enforcement
discretion may result in a violation of
the MDO requirements. Typically, an
instance of an isolated occurrence or
occurrences with limited duration
would generally be considered either a
minor violation or a non-cited violation.

B. Required Actions for Transition Back
to the MDO Requirement

At any time prior to the
implementation date of a revised final
rule associated with the MDO
requirements in 10 CFR part 26, subpart
I, “Managing Fatigue,” the licensee has
the option to transition back to the MDO
requirements. However, the licensee has
this option only once. The licensee must
submit a written notification to the
respective Regional Administrator
stating that it is reverting back to
compliance with the MDO requirements
as specified under § 26.205(d)(3), and

shall give the NRC advance notice of its
transition date. There will be no
enforcement action taken on any MDO
violations that occurred while the
licensee was implementing the alternate
approach, unless the licensee failed to
meet the requirements as stated in
Section 9.2.A of this policy.

Dated at Rockville, Maryland, this 19th day
of April 2011.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2011-9916 Filed 4-22—11; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

19 CFR part 101
[CBP Dec. 11-08]

Technical Amendment to List of CBP
Preclearance Offices in Foreign
Countries: Addition of Dublin, Ireland

AGENCY: U.S. Customs and Border
Protection, DHS.

ACTION: Final rule; technical
amendment.

SUMMARY: This document amends U.S.
Customs and Border Protection (CBP)
regulations to reflect that U.S. Customs
and Border Protection (CBP) has added
a preclearance station in Dublin,
Ireland. CBP officers at preclearance
stations conduct inspections and
examinations to ensure compliance with
U.S. customs, immigration, and
agriculture laws, as well as other laws
enforced by CBP at the U.S. border.
Such inspections and examinations
prior to arrival in the United States
generally enable travelers to exit the
domestic terminal or connect directly to
a U.S. domestic flight without
undergoing further CBP processing.
DATES: Effective Date: April 25, 2011.
FOR FURTHER INFORMATION CONTACT:
Kathleen Conway, Office of Field
Operations, Preclearance Operations,
(202) 344-1759.

SUPPLEMENTARY INFORMATION:

Background

CBP preclearance operations have
been in existence since 1952.
Preclearance facilities are established
through the cooperative efforts of CBP,
foreign government representatives, and
the local facility authorities and are
evidenced with signed preclearance
agreements. Each facility is staffed with
CBP officers responsible for conducting
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inspections and examinations in
connection with preclearing passengers,
crew, and their goods bound for the
United States. Generally, travelers who
are inspected at a preclearance facility
are permitted to arrive at a U.S.
domestic facility and exit the U.S.
domestic terminal upon arrival or
connect directly to a U.S. domestic
flight without further CBP processing.
Preclearance facilities primarily serve to
facilitate low risk travelers, relieve
passenger congestion at federal
inspection facilities in the United
States, and enhance security in the air
environment through the screening and
inspection of travelers prior to their
arrival in the United States. In Fiscal
Year 2010, over 14 million aircraft
travelers were processed at preclearance
locations. This figure represents more
than 16 percent of all commercial
aircraft travelers cleared by CBP in FY
2010.

The Agreement Between the
Government of the United States of
America and the Government of Ireland
on Air Transport Preclearance was
signed on November 17, 2008.
Preclearance operations began in
Dublin, Ireland on January 19, 2011.
The Dublin preclearance station is open
for use by commercial flights.

Section 101.5 of the CBP regulations
(19 CFR 101.5) sets forth a list of CBP
preclearance offices in foreign countries.
This document amends this section to
add Dublin, Ireland to the list of
preclearance offices.

Inapplicability of Public Notice and
Delayed Effective Date Requirements

This amendment reflects the addition
of a new CBP preclearance office that
was established through a signed
agreement between the United States
and the Government of Ireland.
Accordingly, pursuant to 5 U.S.C.
553(b)(B), notice and public procedure
are unnecessary. For the same reason,
pursuant to 5 U.S.C. 553(d)(3), a delayed
effective date is not required.

The Regulatory Flexibility Act and
Executive Order 12866

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply. This
amendment does not meet the criteria
for a “significant regulatory action” as
specified in Executive Order 12866.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.2(a).

List of Subjects in 19 CFR Part 101

Customs duties and inspection,
Customs ports of entry, Foreign trade
statistics, Imports, Organization and
functions (Government agencies),
Shipments, Vessels.

Amendments to Regulations

For the reasons set forth above, Part
101 of the Code of Federal Regulations
(19 CFR part 101), is amended as set
forth below.

PART 101—GENERAL PROVISIONS

m 1. The general authority citation for
part 101 and the specific authority
citation for section 101.5 continue to
read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States), 1623, 1624,
1646a.

* * * * *

Section 101.5 also issued under 19 U.S.C.
1629.
* * * * *

m 2. Revise § 101.5 to read as follows:

§101.5 CBP preclearance offices in
foreign countries.

Listed below are the preclearance
offices in foreign countries where CBP
officers are located. A Director,
Preclearance, located in the Office of
Field Operations at CBP Headquarters,
is the responsible CBP officer exercising
supervisory control over all
preclearance offices.

Country CBP office

Aruba ............
The Bahamas

Orangestad.
Freeport.

Nassau.

Kindley Field.
Calgary, Alberta.
Edmonton, Alberta.
Halifax, Nova Scotia.
Montreal, Quebec.
Ottawa, Ontario.
Toronto, Ontario.
Vancouver, British Columbia.
Winnipeg, Manitoba.
Dublin.

Shannon.

Bermuda .......
Canada .........

Ireland

Dated: February 11, 2011.
Alan D. Bersin,
Commissioner, U.S. Customs and Border
Protection.
[FR Doc. 2011-9883 Filed 4—22-11; 8:45 am]

BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878

[Docket No. FDA-2006—-N-0045] (Formerly
Docket No. 2006N—0109)

Medical Devices; Reclassification of
the Topical Oxygen Chamber for
Extremities

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is reclassifying
the topical oxygen chamber for
extremities (TOCE) from class III to class
II. This device is intended to surround

a patient’s limb and apply humidified
oxygen topically at a pressure slightly
greater than atmospheric pressure to aid
healing of chronic skin ulcers, such as
bedsores. This reclassification is on the
Secretary of Health and Human
Services’s own initiative based on new
information. This action is being taken
under the Federal Food, Drug, and
Cosmetic Act (the FD&C Act) as
amended by the Medical Device
Amendments of 1976 (the 1976
Amendments), the Safe Medical Devices
Act of 1990 (the SMDA), and the Food
and Drug Administration Modernization
Act of 1997 (FDAMA). Elsewhere in this
issue of the Federal Register, FDA is
announcing the availability of the
guidance document entitled “Class II
Special Controls Guidance Document:
Topical Oxygen Chamber for
Extremities,” which will serve as the
special control for this device.

DATES: This rule is effective May 25,
2011.

FOR FURTHER INFORMATION CONTACT:
Charles N. Durfor, Center for Devices
and Radiological Health (HFZ—-410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
240-276-3555.

SUPPLEMENTARY INFORMATION:

I. Background

The FD&C Act (21 U.S.C. 301 et seq.),
as amended by the 1976 Amendments
(Pub. L. 94-295), the SMDA (Pub. L.
101-629), and the FDAMA (Pub. L. 105—
115), established a comprehensive
system for the regulation of medical
devices intended for human use.
Section 513 of the FD&C Act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
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effectiveness. The three categories of
devices are class I (general controls),
class II (special controls), and class III
(premarket approval).

Under section 513 of the FD&C Act,
devices that were in commercial
distribution before May 28, 1976 (the
date of enactment of the 1976
Amendments), generally referred to as
preamendments devices, are classified
after FDA has: (1) Received a
recommendation from a device
classification panel (an FDA advisory
committee); (2) published the panel’s
recommendation for comment, along
with a proposed regulation classifying
the device; and (3) published a final
regulation classifying the device. FDA
has classified most preamendments
devices under these procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendments
devices, are classified automatically by
statute (section 513(f) of the FD&C Act
(21 U.S.C. 360c(f)) into class III without
any FDA rulemaking process.
Postamendment devices remain in class
III and require premarket approval,
unless the device is reclassified into
class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act (21 U.S.C.
360c(i)), to a predicate device that does
not require premarket approval. The
agency determines whether new devices
are substantially equivalent to predicate
devices by means of premarket
notification procedures in section 510(k)
of the FD&C Act (21 U.S.C. 360(k)) and
part 807 of the regulations (21 CFR part
807).

A preamendments device that has
been classified into class III may be
marketed, by means of premarket
notification procedures, without
submission of a premarket approval
application (PMA) until FDA issues a
final regulation under section 515(b) of
the FD&C Act (21 U.S.C. 360e(b))
requiring premarket approval.

Section 513(e) of the FD&C Act (21
U.S.C. 360c(e)) governs reclassification
of classified preamendments devices.
This section provides that FDA may, by
rulemaking, reclassify a device based
upon “new information.” FDA can
initiate a reclassification under section
513(e) of the FD&C Act or an interested
person may petition FDA to reclassify a
preamendments device. The term “new
information,” as used in section 513(e)
of the FD&C Act, includes information
developed as a result of a reevaluation
of the data before the agency when the
device was originally classified, as well
as information not presented, not
available, or not developed at that time.

(See, e.g., Holland Rantos v. United
States Department of Health, Education,
and Welfare, 587 F.2d 1173, 1174 n.1
(DC Cir. 1978); Upjohn v. Finch, 422
F.2d 944 (6th Cir. 1970); Bell v.
Goddard, 366 F.2d 177 (7th Cir. 1966)).

Reevaluation of the data previously
before the agency is an appropriate basis
for subsequent regulatory action where
the reevaluation is made in light of
newly available regulatory authority
(see Bell v. Goddard, supra, 366 F.2d at
181; Ethicon, Inc. v. FDA, 762 F. Supp.
382, 389-91 (D.D.C. 1991)), or in light
of changes in “medical science.” (See
Upjohn v. Finch, supra, 422 F.2d at
951). Regardless of whether data before
the agency are past or new data, the
“new information” to support
reclassification under section 513(e)(1)
of the FD&C Act must be “valid
scientific evidence,” as defined in
section 513(a)(3) of the FD&C Act
(21 U.S.C. 360c¢(a)(3)) and 21 CFR
860.7(c)(2). (See, e.g., General Medical
Co.v. FDA, 770 F.2d 214 (DC Cir. 1985);
Contact Lens Assoc. v. FDA, 766 F.2d
592 (DC Cir.), cert. denied, 474 U.S.
1062 (1985)). FDA relies upon “valid
scientific evidence” in the classification
process to determine the level of
regulation for devices. For the purpose
of reclassification, the valid scientific
evidence upon which the agency relies
must be publicly available. Publicly
available information excludes trade
secret and/or confidential commercial
information, e.g., the contents of a
pending PMA. (See section 520(c) of the
FD&C Act (21 U.S.C. 360j(c)).

In accordance with section 513(e) of
the FD&C Act and 21 CFR 860.130(b)(1),
based on new information with respect
to the device, FDA, on its own initiative,
is reclassifying this device from class III
to class II.

II. Regulatory History of the Device

As discussed in the proposed rule, the
agency issued a final rule classifying
this device into class III (53 FR 23856,
June 24, 1988). In August 1997, in
response to FDA’s order for the
submission of information on the TOCE,
two manufacturers submitted 515(i)
summaries of safety and effectiveness
information to the agency for the TOCE.
FDA referred the 515(i) submissions to
the General and Plastic Surgery Devices
Panel (GPS Panel) for their
recommendation on the requested
reclassification. At a public meeting on
November 17, 1998, the GPS Panel
recommended that the device be
retained in class III.

Since the 1998 GPS Panel meeting,
three studies (two prospective and one
retrospective) reported safe use and
adequate healing of wounds using the

TOCE. In addition, FDA has evaluated
more than 20 years of clinical
experience with the device and the
agency’s Medical Device Reports, and
has found sufficient information to
determine the risks to health associated
with the use of this device and develop
appropriate special controls.

As aresult, in the Federal Register of
April 6, 2006 (71 FR 17390), FDA
proposed to reclassify the TOCE device
from class III to class II. The device is
intended to surround a patient’s limb
and apply humidified oxygen topically
at a pressure slightly greater than
atmospheric pressure to aid healing of
chronic skin ulcers such as bedsores.
Elsewhere in the Federal Register of
April 6, 2006 (71 FR 17476), FDA
announced the availability of the draft
guidance document entitled “Class II
Special Controls Draft Guidance
Document: Topical Oxygen Chamber for
Extremities,” which FDA intended to
serve as the special control for this
device type following the effective date
of the final reclassification rule.

Interested persons were invited to
comment until July 5, 2006, on the
proposed regulation and special
controls draft guidance document.

III. Analysis of Comments and FDA’s
Response

FDA received 11 comments on the
proposed rule. The comments received
discussed academic literature, clinical
experiences, and patient outcomes that
support the proposed reclassification’s
determinations of the safety and
effectiveness of the TOCE device. The
comments did not recommend any
changes to the proposed regulation.

IV. Summary of Final Rule

Based on the information discussed in
the preamble to the proposed rule, the
comments on the proposed rule, a
review of the Manufacturer and User
Facility Device Experience (MAUDE)
database, and a review of current
scientific literature, FDA concludes that
special controls, in conjunction with
general controls, will provide
reasonable assurance of the safety and
effectiveness of TOCE. The agency is,
therefore, reclassifying TOCE from class
III (premarket approval) into class II
(special controls) and issuing a final
rule that revises 21 CFR 878.5650.
Elsewhere in this issue of the Federal
Register, FDA is announcing the
availability of the guidance document
entitled “Class II Special Controls
Guidance Document: Topical Oxygen
Chamber for Extremities,” which will
serve as the special control for this
device. Following the effective date of
this final classification rule, any firm
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submitting a 510(k) premarket
notification for a TOCE will need to
address the issues covered in the special
controls guidance. However, the firm
need only show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.
Section 510(m) of the FD&C Act
(21 U.S.C. 360(m)) provides that FDA
may exempt a class I device from the
premarket notification requirements
under section 510(k) of the FD&C Act if
FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of the safety and effectiveness
of the TOCE and, therefore, this device
type is not exempt from premarket
notification requirements.

V. Environmental Impact

The agency has determined under
21 CFR 25.34(b) that this reclassification
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VI. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the final rule
reclassifying this device from class III to
class II will relieve all manufacturers of
the device of the cost of complying with
the premarket approval requirements of
section 515 of the FD&C Act, it will
impose no significant economic impact
on any small entities, and it may permit
small potential competitors to enter the
marketplace by lowering their costs, and
the agency certifies that the final rule
will not have a significant economic

impact on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is
$135 million, using the most current
(2009) Implicit Price Deflator for the
Gross Domestic Product. FDA does not
expect this final rule to result in any
1-year expenditure that would meet or
exceed this amount.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State law conflicts with the
exercise of Federal authority under the
Federal statute.” Federal law includes
an express preemption provision that
preempts certain State requirements
“different from or in addition to” certain
Federal requirements applicable to
devices. (See section 521 of the FD&C
Act (21 U.S.C. 360k); Medtronic Inc., v.
Lohr, 518 U.S. 470 (1996); Riegel v.
Medtronic Inc., 128 S. Ct. 999 (2008)).
The special controls established by this
final rule create “requirements” for
specific medical devices under
21 U.S.C. 360k, even though product
sponsors have some flexibility in how
they meet those requirements. See
Papike v. Tambrands, Inc., 107 F.3d
737, 740-742 (9th Cir. 1997).

VIII. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501—
3520) is not required. FDA concludes
that the special controls guidance
document identified by this rule
contains information collection
provisions that are subject to review and
clearance by OMB under the PRA.

Elsewhere in this issue of the Federal
Register, FDA is publishing a notice
announcing the availability of the
guidance document entitled, “Class II

Special Controls Guidance Document:
Topical Oxygen Chamber for
Extremities.” The notice contains an
analysis of the paperwork burden for the
guidance.

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 878 is
amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

m 1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Section 878.5650 is revised to read
as follows:

§878.5650 Topical oxygen chamber for
extremities.

(a) Identification. A topical oxygen
chamber for extremities is a device that
is intended to surround a patient’s limb
and apply humidified oxygen topically
at a pressure slightly greater than
atmospheric pressure to aid healing of
chronic skin ulcers such as bedsores.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s “Class II Special
Controls Guidance: Topical Oxygen
Chamber for Extremities.” See § 878.1(e)
for the availability of this guidance
document.

Dated: April 19, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-9899 Filed 4-22—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD—-2011-0S-0008]

32 CFR Part 321

Privacy Act of 1974; Implementation

AGENCY: Defense Security Service, DoD.
ACTION: Direct final rule with request for
comments.

SUMMARY: The Defense Security Service
is deleting an exemption rule for V5-05
entitled “Joint Personnel Adjudication
System (JPAS)” in its entirety. The
system has been transferred to the Office
of the Secretary of Defense.

This direct final rule makes
nonsubstantive changes to the Defense
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Security Service Privacy Program rules.
These changes will allow the
Department to transfer this system to
another organization within the
Department. This will improve the
efficiency and effectiveness of DoD’s
program by preserving the exempt status
of the records when the purposes
underlying the exemption are valid and
necessary to protect the contents of the
records.

This rule is being published as a
direct final rule as the Department of
Defense does not expect to receive any
adverse comments, and so a proposed
rule is unnecessary.

DATES: The rule will be effective on July
5, 2011 unless comments are received
that would result in a contrary
determination. Comments will be
accepted on or before June 24, 2011.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, Room 3C843, 1160
Defense Pentagon, Washington, DC
20301-1160.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Leslie Blake at (703) 325-9450.
SUPPLEMENTARY INFORMATION:

Direct Final Rule and Significant
Adverse Comments

DoD has determined this rulemaking
meets the criteria for a direct final rule
because it involves nonsubstantive
changes dealing with DoD’s
management of its Privacy Progams.
DoD expects no opposition to the
changes and no significant adverse
comments. However, if DoD receives a
significant adverse comment, the
Department will withdraw this direct
final rule by publishing a notice in the
Federal Register. A significant adverse
comment is one that explains: (1) Why
the direct final rule is inappropriate,
including challenges to the rule’s
underlying premise or approach; or
(2) why the direct final rule will be
ineffective or unacceptable without a
change. In determining whether a

comment necessitates withdrawal of
this direct final rule, DoD will consider
whether it warrants a substantive
response in a notice and comment
process.

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been determined that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive orders.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

It has been determined that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that Privacy
Act rules for the Department of Defense
impose no additional information
collection requirements on the public
under the Paperwork Reduction Act of
1995.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

It has been determined that Privacy
Act rulemaking for the Department of
Defense does not involve a Federal
mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

It has been determined that Privacy
Act rules for the Department of Defense
do not have federalism implications.

The rules do not have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

List of Subjects in 32 CFR Part 321
Privacy.

Accordingly, 32 CFR 321 is amended
as follows:

PART 321—DEFENSE SECURITY
SERVICE PRIVACY PROGRAM

m 1. The authority citation for 32 CFR
part 321 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896
(5 U.S.C. 552a).

m 2.In §321.13, remove and reserve
paragraph (h) to read as follows:

§321.13 Exemptions.

* * * * *

(h) [Reserved].

Dated: April 8, 2011.
Patricia Topping,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2011-9747 Filed 4—22—11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2011-0S-0009]

32 CFR Part 323

Privacy Act of 1974; Implementation

AGENCY: Defense Logistics Agency, DoD.

ACTION: Direct final rule with request for
comments.

SUMMARY: The Department of Defense is
updating the Defense Logistics Agency
Privacy Act Program Rules, by adding
the exemption rules (j)(2), (k)(2), (k)(3),
(K)(4), (K)(5), (K)(6), and (k)(7) for
S$510.30, Freedom of Information Act/
Privacy Act Requests and
Administrative Appeal Records to
accurately describe the basis for
exempting the records. The S510.30
system of records notice was printed on
January 22, 2009 in the Federal
Register.

This direct final rule makes
nonsubstantive changes to the Defense
Logistics Agency Privacy Program rules.
These changes will allow the
Department to exempt records from
certain portions of the Privacy Act. This
will improve the efficiency and
effectiveness of DoD’s program by
preserving the exempt status of the
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records when the purposes underlying
the exemption are valid and necessary
to protect the contents of the records.
This rule is being published as a

direct final rule as the Department of
Defense does not expect to receive any
adverse comments, and so a proposed
rule is unnecessary.

DATES: The rule will be effective on July
5, 2011 unless comments are received
that would result in a contrary
determination. Comments will be
accepted on or before June 24, 2011.

FOR FURTHER INFORMATION CONTACT:
Ms. Jody Sinkler at (703) 767—5045.

SUPPLEMENTARY INFORMATION:

Direct Final Rule and Significant
Adverse Comments

DoD has determined this rulemaking
meets the criteria for a direct final rule
because it involves nonsubstantive
changes dealing with DoD’s
management of its Privacy Progams.
DoD expects no opposition to the
changes and no significant adverse
comments. However, if DoD receives a
significant adverse comment, the
Department will withdraw this direct
final rule by publishing a notice in the
Federal Register. A significant adverse
comment is one that explains: (1) Why
the direct final rule is inappropriate,
including challenges to the rule’s
underlying premise or approach; or
(2) why the direct final rule will be
ineffective or unacceptable without a
change. In determining whether a
comment necessitates withdrawal of
this direct final rule, DoD will consider
whether it warrants a substantive
response in a notice and comment
process.

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been determined that Privacy
Act rules for the Department of Defense
are not significant rules. The rules do
not (1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another Agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs, or
the rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the

President’s priorities, or the principles
set forth in these Executive orders.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. Chapter 6)

It has been determined that Privacy
Act rules for the Department of Defense
do not have significant economic impact
on a substantial number of small entities
because they are concerned only with
the administration of Privacy Act
systems of records within the
Department of Defense.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been determined that Privacy
Act rules for the Department of Defense
impose no additional information
collection requirements on the public
under the Paperwork Reduction Act of
1995.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

It has been determined that Privacy
Act rulemaking for the Department of
Defense does not involve a Federal
mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

It has been determined that Privacy
Act rules for the Department of Defense
do not have federalism implications.
The rules do not have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

List of Subjects in 32 CFR Part 323
Privacy.

Accordingly, 32 CFR part 323 is
amended as follows:

PART 323—DEFENSE LOGISTICS
AGENCY PRIVACY PROGRAM

m 1. The authority citation for 32 CFR
part 323 continues to read as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896
(5 U.S.C. 552a).

m 2. In Appendix H to part 323, add
paragraph (g) to read as follows:

Appendix H to Part 323—DLA
Exemption Rules
* * * * *

g. ID: S510.30

1. System name: Freedom of Information

Act/Privacy Act Requests and Administrative
Appeal Records.

2. Exemption: During the processing of a
Freedom of Information Act request, exempt
materials from other systems of records may
in turn become part of the case record in this
system. To the extent that copies of exempt
records from those “other” systems of records
are entered into this system, the Defense
Logistics Agency claims the same exemptions
for the records from those “other” systems
that are entered into this system, as claimed
for the original primary system of which they
are a part.

3. Authority: 5 U.S.C. 552a(j)(2), (k)(2),
®(3), ()(4), (K)(5), (K)(6), and (K)(7).

4. Reasons: Records are only exempt from
pertinent provisions of 5 U.S.C. 552a to the
extent such provisions have been identified
and an exemption claimed for the original
record and the purposes underlying the
exemption for the original record still pertain
to the record which is now contained in this
system of records. In general, the exemptions
were claimed in order to protect properly
classified information relating to national
defense and foreign policy, to avoid
interference during the conduct of criminal,
civil, or administrative actions or
investigations, to ensure protective services
provided the President and others are not
compromised, to protect the identity of
confidential sources incident to Federal
employment, military service, contract, and
security clearance determinations, to
preserve the confidentiality and integrity of
Federal testing materials, and to safeguard
evaluation materials used for military
promotions when furnished by a confidential
source. The exemption rule for the original
records will identify the specific reasons why
the records are exempt from specific
provisions of 5 U.S.C. 552a.

Dated: April 8, 2011.
Patricia L. Toppings,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 2011-9748 Filed 4-22-11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2011-0196]

RIN 1625-AA00

Safety Zone; Bay Ferry Il Maritime

Security Exercise; San Francisco Bay,
San Francisco, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the San
Francisco Bay in support of the Bay
Ferry Il Maritime Security Exercise, a
multi-agency exercise that tests the
proficiency of teams called upon in real
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life emergency situations onboard
ferries or other vessels in the San
Francisco Bay. The temporary safety
zone is necessary to provide for the
safety of the public and those
participating in the exercise, many of
whom will be traveling at high speeds
while interfacing with law enforcement
responders. Persons and vessels are
prohibited from entering into, transiting
through, or anchoring within the
temporary safety zone unless authorized
by the Captain of the Port or the Captain
of the Port’s designated representative.
DATES: This rule is effective from 5:50
a.m. until 12:10 p.m. on April 28, 2011.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0196 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG—2011-0196 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at two locations: The Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Lieutenant Junior
Grade Allison A. Natcher, Waterways
Management, U.S. Coast Guard Sector
San Francisco, Coast Guard; telephone
415-399-7442, e-mail D11-PF-
MarineEvents@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it was
impracticable since the logistical details
of the operations were not presented to

the Coast Guard in enough time to draft
and publish an NPRM.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the effective date
of this rule would expose the public to
the dangers posed when conducting a
live practical exercise with a multi-
agency underway response by United
States Coast Guard, regional law
enforcement, including SWAT and
special tactics units, and fire
department marine units.

Background and Purpose

The California Maritime Academy has
requested that the Coast Guard enforce
a temporary safety zone for operations
during the Bay Ferry II Maritime
Security Exercise from 5:50 a.m. until
12:10 p.m. on April 28, 2011. The Bay
Ferry II Maritime Security Exercise is a
multi-agency exercise that tests the
proficiency of teams called upon in real
life emergency situations onboard
ferries or other vessels in the San
Francisco Bay. The temporary safety
zone will encompass General Anchorage
5 between the North and South
Shipping Channels to the west and
Southampton Shoal Channel to the east
in San Francisco Bay. The temporary
safety zone is needed to protect exercise
participants and provide for the safety
of the passenger ferry operators, first
responders, their crews, and the public
during the full scale security exercise
from accidents or other causes of a
similar nature.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone that will be
enforced on April 28, 2011 from 5:50
a.m. until 12:10 p.m. The limits of the
safety zone include the navigable waters
of General Anchorage 5 between the
North and South Shipping Channels to
the west and Southampton Shoals
Channel to the east in San Francisco
Bay. The safety zone will be located at
approximately 37°54’ N and 122°2610”
W; 37°54’ N and 122°25’30” W;
37°56”30” N and 122°26°30” W; and
37°56’30” N and 122°25’50” W (NAD
83).

The temporary safety zone is
necessary to protect the public from
exercise participants and provide for the
safety of the United States Coast Guard,
passenger ferry operators, first
responders, and their crews during the
full scale security exercise from
accidents or other causes of a similar
nature. Persons and vessels will be
prohibited from entering into, transiting
through, or anchoring within the

temporary safety zone unless authorized
by the Captain of the Port, or the
Captain of the Port’s designated
representative.

The temporary safety zone will be
enforced by Coast Guard patrol craft and
San Francisco Harbor Police as
authorized by the Captain of the Port.
See 33 CFR 6.04-11, Assistance of Other
Agencies.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this regulation will restrict
access to the area, the effect of this rule
will not be significant because: (1) The
safety zone will be in effect for a limited
period of time; (2) the Coast Guard will
give advance notification via maritime
advisories so mariners can adjust their
plans accordingly, and (3) the size of the
zone is at the minimum necessary to
provide adequate protection for the
United States Coast Guard, passenger
ferry operators, first responders, their
crews, and the public.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
General Anchorage 5 in the San
Francisco Bay between 5:50 a.m. and
12:10 p.m. on April 28, 2011.

The temporary safety zone will not
have a significant economic impact on
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a substantial number of small entities
for the following reasons. Vessel traffic
can pass safely around the zone. Before
the effective period, the Coast Guard
will issue local notice to mariners
(LNM) and broadcast notice to mariners
(BNM) alerts via VHF—FM marine
channel 16 before the safety zone is
enforced.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a
temporary safety zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T11—407 to read as
follows:

§165.T11-407 Safety Zone; Bay Ferry Il
Maritime Security Exercise; San Francisco
Bay, San Francisco, CA.

(a) Location. The limits of this safety
zone include the navigable waters
within General Anchorage 5 at
positions: 37°54” N and 122°26"10” W;
37°54’ N and 122°25’30” W; 37°56”30” N
and 122°26’30” W; and 37°56’30” N and
122°25’50” W (NAD 83).
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(b) Enforcement Period. This section
will be enforced from 5:50 a.m. through
12:10 p.m. on April 28, 2011. If the
operation concludes prior to the
scheduled termination time, the Captain
of the Port will cease enforcement of the
safety zones and will announce that fact
via Broadcast Notice to Mariners.

(c) Definitions. The following
definition applies to these sections:
designated representative means any
commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, state, and Federal law
enforcement vessels who have been
authorized to act on the behalf of the
Captain of the Port.

(d) Regulations. (1) In accordance
with 33 CFR Part 165 Subpart C, entry
into, transit through or anchoring within
this safety zone is prohibited unless
authorized by the Captain of the Port of
San Francisco or the Captain of the
Port’s designated on-scene
representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Patrol Commander (PATCOM). The
PATCOM may be contacted on VHF-FM
Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.

Dated: April 11, 2011.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco.

[FR Doc. 2011-9891 Filed 4-22—11; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2011-0201]
RIN 1625-AA00

Safety Zone; Sea World Fireworks;
Mission Bay, San Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on

the specified navigable waters of
Mission Bay in support of the Sea World
Fireworks. This safety zone is necessary
to provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. Persons and
vessels are prohibited from entering
into, transiting through, or anchoring
within this safety zone unless
authorized by the Captain of the Port, or
his designated representative.

DATES: This rule is effective in the CFR
from April 25, 2011 through 10:15 p.m.
on December 31, 2011. This rule is
effective with actual notice for the
purposes of enforcement from 8:45 p.m.
on April 2, 2011 through 10:15 p.m. on
December 31, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2011—
0201 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0201 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Petty Officer Cody
McLaughlin, Waterways Management,
U.S. Coast Guard Sector San Diego, CA;
telephone (619) 278-7233, e-mail
Cody.C.McLaughlin@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
standard notice procedures are
impracticable. Immediate action is
necessary to ensure the safety of vessels,
spectators, participants, and others in

the vicinity of the marine event on the
dates and times this rule will be in
effect.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be impracticable, because
immediate action is needed to ensure
the public’s safety.

Basis and Purpose

Sea World is sponsoring the Sea
World Fireworks, which will include a
fireworks presentation from a barge in
Mission Bay. Fireworks displays are
scheduled to occur on various dates
between April 2 and December 31, 2011.
This temporary safety zone is necessary
to provide for the safety of the crew,
spectators, participants, and other
vessels and users of the waterway.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone in support of Sea
World Fireworks. It will be enforced
from 8:45 p.m. to 10:15 p.m. on
evenings with a fireworks show.
Fireworks shows are currently
scheduled for the following dates in
2011: April 2, 9, 16 and 23; May 28, 29
and 30; June 4 and 5, 11 and 12; June
16 through August 21; August 26, 27,
and 28; September 3, 4, and 5;
November 18; and December 9 and 31.
If this schedule changes the Coast Guard
will announce the changes via
Broadcast Notice to Mariners no less
than 24 hours before the event. The
safety zone will cover a 600 foot radius
surrounding the fireworks barge in
approximate position 32°46’03” N,
117°13'11” W. The safety zone is
necessary to provide for the safety of the
crew, spectators, participants, and other
vessels and users of the waterway.
When this temporary safety zone is
being enforced, persons and vessels are
prohibited from entering into, transiting
through, or anchoring within this safety
zone unless authorized by the Captain
of the Port, or his designated
representative.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
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require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. This determination is
based on the size and location of the
temporary safety zone. Because of the
location, commercial vessels will not be
hindered by the safety zone.
Recreational vessels will not be allowed
to transit through the designated safety
zone during the specified times, but the
zone will only be enforced for
approximately ninety minutes a night.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels wishing to transit through or
anchor in the impacted portion of
Mission Bay on the nights with Sea
World fireworks shows.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. Vessel traffic can
pass safely around the safety zone.
Before the effective period, the Coast
Guard will publish a local notice to
mariners (LNM) and will issue
broadcast notice to mariners (BNM)
alerts via marine channel 16 VHF before
the safety zone is enforced.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to

health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
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category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishment of a temporary
safety zone. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T11-405 to read as
follows:

§165.T11-405 Safety zone; Sea World
Fireworks; Mission Bay, San Diego, CA.

(a) Location. The safety zone will
include the area within 600 feet of the
fireworks barge in approximate position
32°46’03” N, 117°13’11” W.

(b) Enforcement Period. This section
will only be enforced from 8:45 p.m. to
10:15 p.m. on evenings with a fireworks
show. Fireworks shows are currently
scheduled for the following dates in
2011: April 2, 9, 16 and 23, May 28, 29
and 30, June 4 and 5, 11 and 12, nightly
from June 16 through August 21, August
26, 27, and 28, September 3, 4, and 5,
November 18, December 9 and 31. If this
schedule changes the Coast Guard will
announce that fact via Broadcast Notice
to Mariners no less than 24 hours before
the event. If the event concludes prior
to the scheduled termination time, the
Captain of the Port will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

(c) Definitions. The following
definition applies to this section:
designated representative means any
commissioned, warrant, or petty officer
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, local,
state, or federal law enforcement vessels
who have been authorized to act on the
behalf of the Captain of the Port.

(d) Regulations. (1) In accordance
with general regulations in 33 CFR Part
165, Subpart C, entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Sector San Diego Command Center. The
Command Center may be contacted on
VHF-FM Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.

Dated: April 1, 2011.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2011-9893 Filed 4-22-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0882; FRL-9298-1]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Adoption of the Revised Lead
Standards and Related Reference
Conditions and Update of Appendices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia. The revisions add the primary
and secondary lead standards of 0.15
micrograms per cubic meter (ug/m3),
related reference conditions, and update
the list of appendices under “Documents
Incorporated by Reference.” Virginia’s
SIP revisions for the National Ambient
Air Quality Standards (NAAQS) for lead
are consistent with the Federal lead
standards. This action is being taken
under the Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on May 25, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0882. All
documents in the docket are listed in

the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
e-mail at shandruk.irene@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On January 26, 2011 (76 FR 4579),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of Virginia’s SIP
revision pertaining to the NAAQS for
lead and related reference conditions.
The CAA specifies that EPA must re-
evaluate the appropriateness of the
NAAQS every five years. As part of the
process, EPA reviewed the latest
research and determined that revised
standards for lead were necessary to
protect public health and welfare. EPA
revised the level of the primary lead
standard to a level of 0.15 ug/ms3 to
provide increased protection for
children and other “at risk” populations.
The secondary standard was also
revised to a level of
0.15 ug/m3 to afford increased
protection for the environment. EPA
promulgated the more stringent primary
and secondary NAAQS for lead on
November 12, 2008 (73 FR 66964). One
adverse comment was submitted on
EPA’s January 26, 2011 NPR (76 FR
4579). A summary of the comment and
EPA’s response is provided in section IV
of this document.

II. Summary of SIP Revision

On September 27, 2010, the
Commonwealth of Virginia submitted a
formal revision to its SIP. The SIP
revision consists of an amendment
which includes the revised primary and
secondary NAAQS for lead and related
reference conditions. Virginia’s revision
incorporates the Federal lead standards
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into the Code of Virginia (9VAC5
Chapter 30). In addition, the list of
appendices to 40 CFR Part 51 was
updated under “Documents
Incorporated by Reference” (9VAC5—-20—
21).

The following are the specific sections
that are being modified or amended:

e 9VA(C5-20-21: Documents
Incorporated by Reference (modified)

e 9VAC5-30-15: Reference
Conditions (modified)

e 9VAC5-30-80: Lead (amended)

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
That are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
law, Va. Code Sec. 10.1-1198, precludes
granting a privilege to documents and
information “required by law,”
including documents and information
“required by Federal law to maintain
program delegation, authorization or
approval,” since Virginia must “enforce
Federally authorized environmental
programs in a manner that is no less
stringent than their Federal counterparts

* * *”The opinion concludes that
“[rlegarding § 10.1-1198, therefore,
documents or other information needed
for civil or criminal enforcement under
one of these programs could not be
privileged because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since “no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.” Therefore, EPA
has determined that Virginia’s Privilege
and Immunity statutes will not preclude
the Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law. Other specific requirements and
the rationale for EPA’s proposed action
are explained in the NPR and will not
be restated here. As noted below, EPA
received one comment on the NPR and
it was not germane.

IV. Summary of Public Comments and
EPA Responses

Comment: A small business owner
expressed concern about having
additional costs imposed upon
individuals who work on lead paint-
containing homes built before 1978. The
commenter stated that the business
climate cannot support another
regulation and expressed concern about
being able to remain in business with
the adoption of this rule.

Response: This comment is not
relevant to this rulemaking action. The
commenter discusses lead as it relates to
lead-containing paints and the
requirement for its removal in homes
built prior to 1978. This action imposes
no requirements with respect to the
removal of lead-containing paint from
homes built prior to 1978. This action
is concerned with the adoption of the
2008 lead NAAQS by the
Commonwealth of Virginia into the
Commonwealth’s SIP.

V. Final Action

EPA is approving Virginia’s SIP
revision for the lead NAAQS and related
reference conditions, as well as the
updated list of appendices to 40 CFR
part 51 under documents incorporated
by reference.

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);
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e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 24, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Virginia’s adoption of the
revised lead standards of 0.15 pg/ms3
and related reference conditions may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Lead, Reporting and
recordkeeping requirements.

Dated: April 6, 2011.

W.C. Early,
Acting Regional Administrator, Region III.

40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by revising the entries
for Sections 5-30-15 and 5-30-80. The
table in paragraph (e) is amended by
adding an entry for “Documents
Incorporated by Reference” after the
ninth existing entry for “Documents
Incorporated by Reference.” The
amendments read as follows:

§52.2420 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

State :
State citation Title/subject effective EPA approval date Explsalrg)atl_ct)nt_[former
date citation]
9 VAC 5, Chapter 30 Ambient Air Quality Standards [Part lli]
5-80-15 ..o Reference conditions ...........cccceeveeneenne. 6/24/09 ......covveee. 4/25/11 [Insert page  Revised section.
number where the
document begins].
5-30-80 ..cccvviriiriie Lead ..o 6/24/09 ......ccovvenne 4/25/11 [Insert page Amended paragraphs
number where the A. and B.; added
document begins]. paragraph C.
* * * * * (e] * * %
: State "
i i Applicable : Additional
Name of non-regulatory SIP revision geographic area sugg:gtal EPA approval date explanation
Documents Incorporated by Reference (9 VAC 5-20-21, Sec- Statewide ................ 9/27/10 4/25/11 [Insert page  Revised sections.

tions E.1.a.(1)(q) and E.1.a.(1)(r)).

number where the
document begins].

* *
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* * * * *

[FR Doc. 2011-9697 Filed 4-22-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[SC-200906; FRL-9286-2]

Approval and Promulgation of Air
Quality Implementation Plans; South
Carolina; Update to Materials
Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is publishing this action
to provide the public with notice of the
update to the South Carolina State
Implementation Plan (SIP) compilation.
In particular, materials submitted by
South Carolina that are incorporated by
reference (IBR) into the South Carolina
SIP are being updated to reflect EPA-
approved revisions to South Carolina’s
SIP that have occurred since the last
update. In this action, EPA is also
notifying the public of the correction of
certain typographical errors.

DATES: This action is effective April 25,
2011.

ADDRESSES: SIP materials which are
incorporated by reference into 40 Code
of Federal Regulations (CFR) part 52 are
available for inspection at the following
locations: Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, GA 30303; the Air and
Radiation Docket and Information
Center, EPA Headquarters Library,
Infoterra Room (Room Number 3334),
EPA West Building, 1301 Constitution
Ave., NW., Washington, DC 20460, and
the National Archives and Records
Administration. If you wish to obtain
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket/Telephone number: (202) 566—
1742. For information on the availability
of this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html.
FOR FURTHER INFORMATION CONTACT: Ms.
Nacosta C. Ward at the above Region 4
address or at (404) 562—9140. Ms. Ward
may also be contacted via electronic
mail at: ward.nacosta@epa.gov.
SUPPLEMENTARY INFORMATION: Each state
has a SIP containing the control
measures and strategies used to attain
and maintain the national ambient air
quality standards (NAAQS). The SIP is

extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
networks, attainment demonstrations,
and enforcement mechanisms.

Each state must formally adopt the
control measures and strategies in the
SIP after the public has had an
opportunity to comment on them and
then submit the SIP to EPA. Once these
control measures and strategies are
approved by EPA, after notice and
comment, they are incorporated into the
federally approved SIP and are
identified in part 52 “Approval and
Promulgation of Implementation Plans,”
Title 40 of the CFR (40 CFR part 52).
The full text of the state regulation
approved by EPA is not reproduced in
its entirety in 40 CFR part 52, but is
“incorporated by reference.” This means
that EPA has approved a given state
regulation with a specific effective date.
The public is referred to the location of
the full text version should they want to
know which measures are contained in
a given SIP. The information provided
allows EPA and the public to monitor
the extent to which a state implements
a SIP to attain and maintain the NAAQS
and to take enforcement action if
necessary.

The SIP is a living document which
the state can revise as necessary to
address the unique air pollution
problems in the state. Therefore, EPA
from time to time must take action on
SIP revisions containing new and/or
revised regulations as being part of the
SIP. On May 22, 1997 (62 FR 27968),
EPA revised the procedures for
incorporating by reference, into the
CFR, materials submitted by states in
their EPA-approved SIP revisions. These
changes revised the format for the
identification of the SIP in 40 CFR part
52, streamlined the mechanisms for
announcing EPA approval of revisions
to a SIP, and streamlined the
mechanisms for EPA’s updating of the
IBR information contained for each SIP
in 40 CFR part 52. The revised
procedures also called for EPA to
maintain “SIP Compilations” that
contain the federally approved
regulations and source specific permits
submitted by each state agency. These
SIP Compilations are contained in
3-ring binders and are updated
primarily on an annual basis. Under the
revised procedures, EPA is to
periodically publish an informational
document in the rules section of the
Federal Register when updates are
made to a SIP Compilation for a
particular state. EPA’s 1997 revised
procedures were formally applied to
South Carolina on July 1, 1997 (62 FR
35441).

This action represents EPA’s
publication of the South Carolina SIP
Compilation update, appearing in 40
CFR part 52. In addition, notice is
provided for the following
typographical corrections to Tables (c),
(d), and (e) of paragraph 52.2120, as
described below:

1. Correcting typographical errors listed in
paragraphs 52.2120(c), (d), and (e) removing
all periods after the Federal Register notice
citation.

2. Revising the date format listed in
paragraphs 52.2120(c), (d), and (e). Revise the
date format in the “state effective date,” and
“EPA approval date,” columns for
consistency. Dates are numerical month/day/
year without additional zeros.

3. Restoring all missing entries in table (e).

4. In paragraph (c), the following revisions:

a. Capitalizing the word “subject” in the
column header “Title/Subject;”

b. Underlining the words “Federal” and
“Register” and capitalizing the letter “r” in the
word “register” in the column entitled
“Federal Register notice” for consistency
within the paragraph and the Federal
Register rulemakings.

c. Revising the format of paragraph (c) by
removing the second entry of “Regulation No.
62.1 Definitions and General Requirements”
and creating rows for all Parts contained in
Regulation 62.5, Standard No. 5, Volatile
Organic Compounds, “Section I—General
Provisions” and “Section II—Provisions for
Specific Sources.”

d. Inserting the “State effective date,” “EPA
approval date,” and “Federal Register notice”
citation to read in the correct columns for
Regulation No. 62.2 “Prohibition of Open
Burning.”

e. Correcting the “Title/Subject” under
Regulation 62.5 for:

i. Standard No. 1, “Section II—Particulate
Matter Emissions;”

ii. Standard No. 5, “Section II—Provisions
for Specific Sources”

1. Part C—Surface Coating of Paper, Vinyl,
and Fabric

2. Part D—Surface Coating of Metal
Furniture, and Large Appliances

3. Part F—Surface Coating of
Miscellaneous Metal Parts and Products;”

f. correcting the “State effective date” for:

i. Regulation 62.3 “Section II—Emission
Reduction Requirements;”

ii. Regulation 62.5, Standard No. 1—
Emissions from Fuel Burning Operations

1. “Section II—Particulate Matter
Emissions”

2. “Section IV—Opacity Monitoring
Requirements”

3. “Section V—Exemptions;”

iii. Regulation 62.5, Standard No. 4—
Emissions from Process Industries

1. “Section [—General”

2. “Section II—Sulfuric Acid
Manufacturing”

3. “Section III—Kraft Pulp and Paper
Manufacturing Plants”

4. “Section IV—Portland Cement
Manufacturing”

5. “Section VI—Hot Mix Asphalt
Manufacturing”

6. “Section VII—Metal Refining;”
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iv. Regulation No. 62.6, “Control of
Fugitive Particulate Matter;”

g. Correcting the EPA approval date for
Regulation 62.1, “Section V—Credible
Evidence.”

h. correcting the Federal Register notice
citation for:

i. Regulation 62.1 “Section II—Permit
Requirements;”

ii. Regulation 62.3 “Section I—Episode
Criteria;”

iii. Regulation 62.3 “Section [I—Emission
Reduction Requirements;”

iv. Regulation 62.5, Standard No. 1—
Emissions from Fuel Burning Operations

1. “Section I—Visible Emissions”

2. “Section I[I—Particulate Matter
Emissions;”

v. Regulation 62.5, Standard No. 4—
Emissions from Process Industries

1. “Section III—Kraft Pulp and Paper
Manufacturing Plants”

2. “Section VI—Hot Mix Asphalt
Manufacturing;”

vi. Regulation 62.5, Standard No. 2—
Ambient Air Quality Standards;

vii. Regulation 62.5, Standard No. 4—
Emissions From Process Industries

1. “Section V—Cotton Gins”

2. “Section VIII—Other Manufacturing”

3. “Section XI—Total Reduced Sulfur
Emissions of Kraft Pulp Mills;”

viii. Regulation 62.5, Standard No. 5—
Volatile Organic Compounds

1. “Section [—General Provisions”

2. “Section II—Part A—Surface Coating of
Cans”

3. “Section II—Part E—Surface Coating of
Magnet Wire”

4. “Section II—Part F—Surface Coating of
Miscellaneous Metal Parts and Products”

5. “Section II—Part N—Solvent Metal
Cleaning;”

ix. Regulation 62.5, Standard No. 6—
Alternative Emission Limitation Options
(“Bubble”) “Section II—Conditions for
Approval;”

x. Regulation No. 62.6, “Control of Fugitive
Particulate Matter;”

xi. Regulation 62.99, “Nitrogen Oxides
(NOx) Budget Program Requirements for
Stationary Sources Not in the Trading
Program;”

i. Moving “Standard No. 5.2—Control of
Oxides of Nitrogen (NOx)” after “Standard
No. 5—Volatile Organic Compounds” to
restore correct numerical order.

j- Removing duplicate entries of Regulation
62.5, Standard No. 4 “Section V—Cotton
Gins” and “Section VIII—Other
Manufacturing.”

EPA has determined that today’s
action falls under the “good cause”
exemption in the section 553(b)(3)(B) of
the Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation and section
553(d)(3) which allows an agency to
make an action effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s administrative action
simply codifies provisions which are

already in effect as a matter of law in
Federal and approved state programs
and corrects typographical errors
appearing the Federal Register. Under
section 553 of the APA, an agency may
find good cause where procedures are
“impractical, unnecessary, or contrary to
the public interest.” Public comment for
this administrative action is
“unnecessary” and “contrary to the
public interest” since the codification
(and typographical corrections) only
reflect existing law. Immediate notice of
this action in the Federal Register
benefits the public by providing the
public notice of the updated South
Carolina SIP Compilation and notice of
typographical corrections to the South
Carolina “Identification of Plan” portion
of the Federal Register.

Statutory and Executive Order Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this
administrative action is not a
“significant regulatory action” and is
therefore not subject to review by the
Office of Management and Budget. This
action is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the Agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the APA or any
other statute as indicated in the
SUPPLEMENTARY INFORMATION section
above, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C 601 ef seq.), or
to sections 202 and 205 of the Unfunded
Mandates Reform Act (UMRA) of 1995
(Pub. L. 104—4). In addition, this action
does not significantly or uniquely affect
small governments or impose a
significant intergovernmental mandate,
as described in sections 203 and 204 of
UMRA.

This administrative action also does
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999).

This administrative action also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This
administrative action does not involve
technical standards; thus the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The
administrative action also does not
involve special consideration of
environmental justice related issues as
required by Executive Order 12898 (59
FR 7629, February 16, 1994). This
administrative action does not impose
an information collection burden under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.). EPA’s
compliance with these Statutes and
Executive Orders for the underlying
rules are discussed in previous actions
taken on the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (CRA)
(5 U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s administrative action
simply codifies (and corrects)
provisions which are already in effect as
a matter of law in Federal and approved
state programs. 5 U.S.C. 808(2). These
announced actions were effective when
EPA approved them through previous
rulemaking actions. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this action
in the Federal Register. This update to
South Carolina’s SIP Compilation and
correction of typographical errors is not
a “major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. This action is simply an
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announcement of prior rulemakings that
have previously undergone notice and
comment rulemaking. Prior EPA
rulemaking actions for each individual
component of the South Carolina SIP
compilation previously afforded
interested parties the opportunity to file
a petition for judicial review in the
United States Court of Appeals for the
appropriate circuit within 60 days of
such rulemaking action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: March 7, 2011.
A. Stanley Meiburg,
Regional Administrator, Region 4.

40 CFR part 52, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart PP—South Carolina

m 2. Section 52.2120 paragraphs (b), (c),
(d), and (e) are revised to read as
follows:

§52.2120 Identification of plan.

(b) Incorporation by reference.

(1) Material listed in paragraphs (c)
and (d) of this section with an EPA
approval date prior to July 31, 2009, for
South Carolina was approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Material is incorporated as
it exists on the date of the approval, and
notice of any change in the material will
be published in the Federal Register.
Entries in paragraphs (c) and (d) of this
section with EPA approval dates after
July 31, 2009, for South Carolina will be
incorporated by reference in the next
update to the SIP compilation.

(2) EPA Region 4 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State Implementation Plan as of the
dates referenced in paragraph (b)(1).

(3) Copies of the materials
incorporated by reference may be
inspected at the Region 4 EPA Office at
61 Forsyth Street, SW., Atlanta, GA
30303 the Air and Radiation Docket and
Information Center, EPA Headquarters
Library, Infoterra Room (Room Number
3334), EPA West Building, 1301
Constitution Ave., NW., Washington,
DC 20460, and the National Archives
and Records Administration. If you
wish to obtain materials from a docket
in the EPA Headquarters Library, please
call the Office of Air and Radiation
(OAR) Docket/Telephone number: (202)
566—1742. For information on the
availability of this material at NARA,
call 202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(c) EPA approved regulations.

AIR POLLUTION CONTROL REGULATIONS FOR SOUTH CAROLINA

State citation

Title/subject

State effective date

EPA approval date Federal Register

notice
Regulation No. 62.1 ........ccccceiiennn. Definitons and General Require- 6/26/1998 8/10/2004 69 FR 48395
ments.

Section | ..o Definitions ......coocveriiiieieeeee 8/26/2005 12/7/2006 71 FR 70880
Section Il ....ooeeieiiieeeeee Permit Requirements ... 6/24/2005 6/2/2008 73 FR 31368
Section I ..o, Emissions Inventory .... 2/25/2005 12/7/2006 71 FR 70880
Section IV ..o Source Tests ............... 6/27/2003 8/10/2004 69 FR 48395
Section V. ...ooeiiieeeee e Credible Evidence ... 7/27/2001 11/13/2003 67 FR 68767
Regulation No. 62.2 ........ccccceevieeieene Prohibition of Open Burning .. 6/25/2004 8/26/2005 70 FR 50195
Regulation No. 62.3 .........cccccevrennn. Air Pollution EPISOAES ......ccoviiiiiiiiis | eireeieiieieiieiesieiens | ceenieeiese e nes | oreieesee e
SeCHON | .o Episode Criteria ......c.cccooeveenerenniinienns 10/26/2001 5/7/2002 67 FR 30594
Section Il ..o, Emission Reduction Requirements .... 4/22/1988 10/3/1989 54 FR 40659
Regulation No. 62.4 ...........ccccceveennn. Hazardous Air Pollution Conditions ... 12/20/1978 1/29/1980

Regulation No. 62.5 ...
Standard No. 1

Air Pollution Control Standards
Emissions from Fuel Burning Oper-
ations.

45 FR 6572

Section | ..o, Visible EMISSIONS .......coceeviiiiiiiiens 10/26/2001 5/7/2002 67 FR 30594
Section Il ....ooeeiiiieee e Particulate Matter Emissions . 4/22/1988 10/3/1989 54 FR 40659
Section l ..coeeveiiiiiieeee Sulfur Dioxide Emissions ................... 3/3/1983 10/29/1984 49 FR 43469
Section IV ..o, Opacity Monitoring Requirements ...... 4/22/1988 7/2/1990 55 FR 27226
Section Voo, EXemptions ......cccccovviriiiiiiine e 5/24/1985 10/3/1989 54 FR 40659
Section VI ..ooeeeeveiieeeeeeeeeee Periodic Testing .... 6/26/1998 8/10/2004 69 FR 48395
Section VII ..o, [RESEIVEA] ...oiiiiiiiiiiieiccieererieiies | reerire et eniees | eeesieeseee s e sre e esnees | eeenee st
Standard NO. 2 ........ccocevvvveveieeenne. Ambient Air Quality Standards ........... 9/24/2004 8/22/2007 72 FR 46903
Standard NO. 4 .......cocoeveieiiiniieinee Emissions From Process INAUSEIHES ... | ..ceeoiiiiiiiiiiiiiiiieinin | e eseeeesriees | ervereeenneressnneesnnnee e e
Section | ..o General ....occoveeiieeee e 2/28/1986 2/17/1987 52 FR 4772
Section Il ..o, Sulfuric Acid Manufacturing ............... 2/28/1986 2/17/1987 52 FR 4772
Section I ..o, Kraft Pulp and Paper Manufacturing 4/22/1988 10/3/1989 54 FR 40659
Plants.
Section IV Portland Cement Manufacturing ........ 2/28/1986 2/17/1987 52 FR 4772
Section V ...... Cotton GiNS ..ocevvvveevieeeieerieeiene 10/26/2001 5/7/2002 67 FR 30594
Section VI Hot Mix Asphalt Manufacturing 5/24/1985 10/3/1989 54 FR 40659
Section VII ... Metal Refining .......cccocvvveiviens 2/28/1986 2/17/1987 52 FR 4772
Section VIII ... Other Manufacturing .... 10/26/2001 5/7/2002 67 FR 30594
Section IX Visible Emissions ........... 3/16/1989 7/2/1990 55 FR 27226
Section X ...... Non-Enclosed Operations .................. 3/16/1989 7/2/1990 55 FR 27226
Section XI Total Reduced Sulfur Emissions of 10/26/2001 5/7/2002 67 FR 30594

Kraft Pulp Mills.
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State citation Title/subject State effective date | EPA approval date Federr?(l)tlizeegster
Section Xl ...oocviiiiiiiie Periodic Testing ........cccccvviriiiiiiinens 6/26/1998 8/10/2004 69 FR 48395
Section Xl .ccoveeeieeeeee e [LRTTST=T V=T | [ O S ISR
Standard NO. 5 ........cccccooeveeviieeene Volatile Organic COMPOUNTS .......cccce | wereeriineeiiiiieiinieiien | ceesreseesseseesseseesseses | eesieessesseesesseseesnesnens
Section | General Provisions 10/26/2001 5/7/2002 67 FR 30594
Part A ........ Definitions ........cc.cceveeee. 10/26/2001 5/7/2002 67 FR 30594
PartB ..... General Applicability ..........ccccecerevrnenne. 10/26/2001 5/7/2002 67 FR 30594
= 1 S Alternatives and Exceptions to Con- 10/26/2001 5/7/2002 67 FR 30594
trol Requirements.
Part D ..o Compliance Schedules ............cc.c..... 10/26/2001 5/7/2002 67 FR 30594
Part E ..o Volatile Organic Compound Compli- 6/26/1998 8/10/2004 69 FR 48395
ance Testing.
Part F Recordkeeping, Reporting, Monitoring 10/26/2001 5/7/2002 67 FR 30594
Part G Equivalency Calculations ................... 10/26/2001 5/7/2002 67 FR 30594
Section Il ... Provisions for SPecific SOUICES ........ | coerriiiriiniiiiiiiieiies | e | sreeeenre e
Part A Surface Coating of Cans .......... 10/26/2001 5/7/2002 67 FR 30594
Part B Surface Coating of Coils .........cc........ 9/18/1990 2/4/1992 57 FR 4158
Part C Surface Coating of Paper, Vinyl, and 9/18/1990 2/4/1992 57 FR 4158
Fabric.
Part D ..o, Surface Coating of Metal Furniture 9/18/1990 2/4/1992 57 FR 4158
and Large Appliances.
Part E ..o Surface Coating of Magnet Wire ........ 10/26/2001 5/7/2002 67 FR 30594
Part F oo Surface Coating of Miscellaneous 10/26/2001 5/7/2002 67 FR 30594
Metal Parts and Products.
Part G ..o Surface Coating of Flat Wood Pan- 5/5/1983 10/31/1983 48 FR 50078
eling.
Graphic Arts—Rotogravure Flexog- 5/5/1983 10/31/1983 48 FR 50078
raphy.
[Reserved]
[Reserved]
[Reserved]
[Reserved]
[Reserved]

Standard No. 5.2
Standard No. 6

Section |
Section Il ...
Part A .o

Part E .....
Section I
Standard NO. 7 ....cccoveeeceeeeieeeeeene

Section |
Section Il ...
Section I

Section IV ..o
Regulation No. 62.6 ..........ccccvcvveveene
Section |

Solvent Metal Cleaning

Petroleum Liquid Storage in Fixed
Roof Tanks.

Petroleum Liquid Storage in External
Floating Roof Tanks.

Manufacture of Synthesized Pharma-
ceutical Products.

Manufacture of Pneumatic Rubber
Tires.

Cutback Asphalt

Bulk Gasoline Terminals and Vapor
Collection Systems.

Control of Oxides of Nitrogen (NOx)

Alternative Emission Limitation Op-
tions (“Bubble”).

General

Conditions for Approval

Emissions of Total Suspended Partic-
ulate or Sulfur Dioxide.

Emissions of Volatile Organic Com-
pounds.

Emissions of Nitrogen Dioxide, Car-
bon Monoxide, or Lead.

Designated Pollutants

De Minimis Cases

Enforceability

Prevention of Significant Deteriora-
tion1.

Definitions .......cooooveeiiiiiiiieieeeeee,

Ambient Air Limits

Review of Major Plants and Major
Modifications—Applicability and Ex-
emptions.

Review Requirements—Supplement
C.

Control of Fugitive Particulate Matter

Control of Fugitive Particulate Matter
in Non-Attainment Areas.

10/26/2001
5/5/1983

5/5/1983
5/5/1983
5/5/1983

6/13/1979
5/5/1983

6/25/2004
10/26/2001

10/26/2001

10/26/2001
10/26/2001

10/26/2001
10/26/2001

6/24/2005
6/24/2005
6/24/2005
6/24/2005
4/26/1996

5/24/1985
5/24/1985

5/7/2002
10/31/1983

10/31/1983
10/31/1983
10/31/1983

12/16/1981
10/31/1983

8/26/2005
5/7/2002

5/7/2002
5/7/2002
5/7/2002

5/7/2002
5/7/2002

6/2/2008
6/2/2008
6/2/2008
6/2/2008
8/20/1997

10/3/1989
10/3/1989

67 FR 30594
48 FR 50078

48 FR 50078
48 FR 50078
48 FR 50078

46 FR 61268
48 FR 50078

70 FR 50195
67 FR 30594

67 FR 30594

67 FR 30594

67 FR 30594

67 FR 30594
67 FR 30594

73 FR 31371
73 FR 31368
73 FR 31368
73 FR 31368
62 FR 44218

54 FR 40659
54 FR 40659
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AIR POLLUTION CONTROL REGULATIONS FOR SOUTH CAROLINA—Continued

State citation Title/subject State effective date | EPA approval date Federrz]l(l)tli:(i:eeglster
Section Il ... Control of Fugitive Particulate Matter 5/24/1985 10/3/1989 54 FR 40659
in Problem Areas.
Section I ..o Control of Fugitive Particulate Matter 5/24/1985 10/3/1989 54 FR 40659
Statewide.
Section IV ..o Effective Date ......c.ccceveieiieniniines 5/24/1985 10/3/1989 54 FR 40659
Regulation No. 62.7 ......ccccooiiriieiieenne Good Engineering Practice Stack 6/11/1986 5/28/1987 52 FR 19858
Height.
Section | General ......cccovveveniieeeee 6/11/1986 5/28/1987 52 FR 19858
Section I .... | Applicability . 6/11/1986 5/28/1987 52 FR 19858
Section I ....ooveiiiiieeeeee Definitions and Conditions ................. 6/11/1986 5/28/1987 52 FR 19858
Section IV ..o Public Participation ..........ccccceecevenienns 6/11/1986 5/28/1987 52 FR 19858
Regulation No. 62.96 .........cccceceeveene Nitrogen Oxides (NOx) and Sulfur Di- 10/24/2009 10/16/2009 74 FR 53167
oxide (SO.) Budget Trading Pro-
gram General Provisions.
Regulation No. 62.99 ... Nitrogen Oxides (NOx) Budget Pro- 5/24/2002 6/28/2002 67 FR 43546
gram Requirements for Stationary
Sources Not in the Trading Pro-
gram.

1This regulation (submitted on July 1, 2005) includes two portions of EPA’s 2002 NSR Reform Rules that were vacated by the DC Circuit
Court—Pollution Control Projects (PCPs) and clean units. As a result, EPA is disapproving all rules and/or rule sections in the South Carolina
PSD rules referencing clean units or PCPs. Specifically, the following South Carolina rules are being disapproved: (a)(2)(iv)(e); (a)(2)(iv)(f) (sec-
ond sentence only); (a)(2)(vi); (b)(12); (b)(30)(iii)(h); (b)(34)(iii)(b); (b)(34)(vi)(d); (b)(35); (r)(6) (only the reference to the term “clean unit” is being
disapproved. The remainder of this regulatory provision is being approved); (r)(7) (only the reference to the term “clean unit” is being dis-
approved. The remainder of this regulatory provision is being approved); (x); (y) and (z).

(d) EPA-approved State Source
specific requirements.

EPA-APPROVED SOUTH CAROLINA SOURCE-SPECIFIC REQUIREMENTS

Name of source

Permit No.

State effective date

Comments

EPA approval date

Transcontinental Gas Pipeline Corpora-

tion Station 140.

2060-0179-CD .............

4/27/2004

4/23/2009,
74 FR 18471

This permit is incorporated

in fulfillment of the NOx
SIP Call Phase Il require-
ments for South Carolina.

(e) EPA-approved South Carolina
non-regulatory provisions.

Provision

State effective date

EPA approval date

Explanation

Cherokee County Ozone Attainment Demonstration and Ten-year
Maintenance Plan ...
Cherokee County Ozone Ten Year Maintenance Plan ............cccccc.....
Transportation Conformity ...
Attainment Demonstration for the Appalachian, Catawba, Pee Dee,
Waccamaw, Santee Lynches, Berkeley-Charleston-Dorchester,
Low Country, Lower Savannah, Central Midlands, and Upper Sa-
vannah Early Action Compact Areas ...........ccceeeeverieineneencneeee.
South Carolina Transportation Conformity Air Quality Implementation
PlaN e
Cherokee County 110(a)(1) Maintenance Plan for the 1997 8-Hour
Oz0Ne STANAAIA ......coceiiiiiiie et

6/26/1998
1/31/2002
10/24/2003

12/29/2004
11/28/2008

12/13/2007

12/18/1998, 63 FR 70022
4/26/2002, 67 FR 20647
1/29/2004, 69 FR 4245

8/26/2005, 70 FR 50195
7/28/2009, 74 FR 37168

7/31/2009, 74 FR 26099

[FR Doc. 2011-9689 Filed 4—22—11; 8:45 am]
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[EPA-R04-OAR-2010-0840(a); FRL—-9298—
9]

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants: Florida; Jefferson County,
KY; Forsyth, Mecklenburg, and
Buncombe Counties, NC; and SC

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is notifying the public
that it has received negative
declarations for Other Solid Waste
Incinerator (OSWI) units from the State
of Florida; Large Municipal Waste
Combustor (LMWC), Small Municipal
Waste Combustor (SMWC), and OSWI
units from Jefferson County, Kentucky;
LMWC, SMWC, and OSWI units from
Forsyth County, North Carolina; LMWC,
SMWCGC, and OSWT units from
Mecklenburg County, North Carolina;
LMWC, SMWC, Hospital/Medical/
Infectious Waste Incinerator (HMIWI),
and OSWI units from Buncombe
County, North Carolina; and LMWC and
HMIWTI units from the State of South
Carolina. These negative declarations
certify that LMWC, SMWC, HMIWI, and
OSWI units, as indicated above, subject
to the requirements of Sections 111(d)
and 129 of the Clean Air Act (CAA), do
not exist in areas covered by the
following air pollution control
programs: Florida Department of
Environmental Protection; Louisville,
Kentucky, Air Pollution Control District;
Forsyth County Environmental Affairs
Department; Mecklenburg County Land
Use and Environmental Services
Agency; Western North Carolina
Regional Air Quality Agency; and South
Carolina Department of Health and
Environmental Control.

DATES: This direct final rule is effective
June 24, 2011 without further notice,
unless EPA receives adverse comment
by May 25, 2011. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R04-0OAR-2010-0840 by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: garver.daniel@epa.gov.

3. Fax: (404) 562-9095.

4. Mail: EPA-R04 OAR-2010-0840,
Daniel Garver, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, Georgia 30303.

5. Hand Delivery or Courier: Mr.
Daniel Garver, Air Toxics Assessment
and Implementation Section, Air Toxics
and Monitoring Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID Number EPA-R04-OAR-
2010-0840. EPA’s policy is that all
comments received will be included in
the public docket without change, and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
www.regulations.gov or in hard copy at
the Air Toxics Assessment and
Implementation Section, Air Toxics and
Monitoring Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Daniel Garver, Air Toxics Assessment
and Implementation Section, Air Toxics
and Monitoring Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9839.
Mr. Garver can also be reached via
electronic mail at
garver.daniel@epa.gov.

SUPPLEMENTARY INFORMATION:

1. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

Sections 111(d) and 129 of the CAA
require submittal of plans to control
certain pollutants (designated
pollutants) at existing solid waste
combustion facilities (designated
facilities) whenever standards of
performance have been established
under section 111(d) for new sources of
the same type, and EPA has established
emission guidelines for such existing
sources. A designated pollutant is any
pollutant for which no air quality
criteria have been issued, and which is
not included on a list published under
section 108(a) or section 112(b)(1)(A) of
the CAA, but emissions of which are
subject to a standard of performance for
new stationary sources.

Standards of performance for new
LMWOC units and emission guidelines
for all existing LMWC units (designated
facilities) constructed on or before
September 20, 1994, have been
established by EPA. The emission
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guidelines were promulgated on
December 19, 1995 (60 FR 65415), and
amended most recently on May 10, 2006
(71 FR 27324). The emission guidelines
are codified at 40 CFR part 60, subpart
Cb.

Standards of performance for new
SMWC units and emission guidelines
for all existing SMWC units (designated
facilities) constructed on or before
August 30, 1999, have been established
by EPA. The emission guidelines were
promulgated on December 6, 2000 (65
FR 76384). The emission guidelines are
codified at 40 CFR part 60, subpart
BBBB.

Standards of performance for new
HMIWTI units and emission guidelines
for all existing HMIWT units (designated
facilities) constructed on or before June
20, 1996, have been established by EPA.
The emission guidelines were
promulgated on September 15, 1997 (62
FR 48348), and amended most recently
on October 6, 2009 (74 FR 51366). The
emission guidelines are codified at 40
CFR part 60, subpart Ce.

Standards of performance for new
OSWI units and emission guidelines for
all existing OSWI units (designated
facilities) constructed on or before
December 9, 2004, have been
established by EPA. The emission
guidelines were promulgated on
December 16, 2005 (70 FR 74870), and
amended most recently on January 22,
2007 (72 FR 2620). The emission
guidelines are codified at 40 CFR part
60, subpart FFFF.

Federal regulations found in subpart
B of 40 CFR part 60 establish procedures
to be followed and requirements to be
met in the development and submission
of state plans for controlling designated
pollutants at designated facilities.
Federal regulations found in subpart A
of 40 CFR part 62 provide the
procedural framework for the
submission of these plans. When
designated facilities are located under
the jurisdiction of a state, or local
agency, the state or local agency must
then develop and submit a plan for their
respective jurisdiction for the control of
the designated pollutants. However, the
federal regulations found at 40 CFR
62.06 provide that if there are no
existing sources of the designated
pollutants within the state or local
agency jurisdiction, the state or local
agency may submit a letter of
certification to that effect, or negative
declaration, in lieu of a plan. The
negative declaration exempts the state
or local agency from the requirements to
submit a plan for that designated
pollutant.

II. Final Action

EPA has received several negative
declaration letters for Sections 111(d)
and 129 source categories from state and
local air pollution agencies. The Florida
Department of Environmental Protection
has determined that there are no
existing OSWI units in its jurisdiction.
The Louisville, Kentucky, Air Pollution
Control District has determined that
there are no existing LMWC, SMWC or
OSWT units within its jurisdiction,
Jefferson County, Kentucky. The South
Carolina Department of Health and
Environmental Control has determined
that there are no existing LMWC or
HMIWTI units within its jurisdiction. The
Forsyth County Environmental Affairs
Department has determined that there
are no existing LMWC, SMWC or OSWI
units within its jurisdiction, Forsyth
County, North Carolina. The
Mecklenburg County Land Use and
Environmental Services Agency has
determined that there are no existing
LMWGC, SMWC or OSWI units within its
jurisdiction, Mecklenburg County,
North Carolina. The Western North
Carolina Regional Air Quality Agency
has determined that there are no
existing LMWC, SMWC, HMIWI or
OSWI units within its jurisdiction,
Buncombe County, North Carolina.
Pursuant to 40 CFR part 60, EPA is
providing the public with notice of
these negative declarations. Notice of
these negative declarations will appear
at 40 CFR part 62.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a 111(d)/129 plan
submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing
111(d)/129 plan submissions, EPA’s role
is to approve state choices, provided
that they meet the criteria of the CAA.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the 111(d)/
129 plan is not approved to apply in
Indian country located in the state, and
EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 24, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
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purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: January 13, 2011.
A. Stanley Meiburg,

Acting Regional Administrator, Region 4.
40 CFR part 62 is amended as follows:

PART 62—[AMENDED]

m 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart K—Florida

m 2. Add anew undesignated center
heading to subpart K and a new
§62.2400 to read as follows:

Air Emissions From Existing Other
Solid Waste Incinerators (OSWI)—
Section 111(d)/129 Plan

§62.2400 Identification of plan—negative
declaration.

Letter from Florida Department of
Environmental Protection submitted on
January 18, 2007, certifying that there
are no Other Solid Waste Incinerator
units subject to 40 CFR part 60, subpart
FFFF in its jurisdiction.

Subpart S—Kentucky

m 3. Section 62.4370 is amended by
designating the existing text as
paragraph (a) and adding by paragraph
(b) to read as follows:

§62.4370 Identification of plan—negative
declaration.
* * * * *

(b) Letter from Louisville, Kentucky,
Air Pollution Control District submitted
on February 11, 2010, certifying that
there are no Large Municipal Waste

Combustor units subject to 40 CFR part
60, subpart Cb in its jurisdiction.

W 4. Section 62.4371 is amended by
designating the existing text as
paragraph (a) and by adding paragraph
(b) to read as follows:

§62.4371 Identification of plan—negative
declaration.
* * * * *

(b) Letter from Louisville, Kentucky,
Air Pollution Control District submitted
on February 11, 2010, certifying that
there are no Small Municipal Waste
Combustion units subject to 40 CFR part
60, subpart BBBB in its jurisdiction.

m 5. Add a new undesignated center
heading to subpart S and a new
§62.4375 to read as follows:

Air Emissions From Existing Other
Solid Waste Incinerators (OSWI)—
Section 111(d)/129 Plan

§62.4375 Identification of plan—negative
declaration.

Letter from Louisville, Kentucky, Air
Pollution Control District submitted on
February 11, 2010, certifying that there
are no Other Solid Waste Incinerator
units subject to 40 CFR part 60, subpart
FFFF in its jurisdiction.

Subpart lI—North Carolina

m 6. Section 62.8356 is amended by
designating the existing text as
paragraph (a) and by adding paragraph
(b) to read as follows:

§62.8356 Identification of plan—negative
declaration.
* * * * *

(b) Letter from Western North
Carolina Regional Air Quality Agency
submitted on October 5, 2007, certifying
that there are no Hospital/Medical/
Infectious Waste Incinerator units
subject to 40 CFR part 60, subpart Ce in
its jurisdiction.

m 7. Add a new undesignated center
heading to subpart II and a new
§62.8357 to read as follows:

Air Emissions From Existing Large
Municipal Waste Combustors
(LMWC)—Section 111(d)/129 Plan

§62.8357 Identification of plan—negative
declaration.

Letters from Forsyth County
Environmental Affairs Department,
Mecklenburg County Land Use and
Environmental Services Agency, and
Western North Carolina Regional Air
Quality Agency submitted on February
17, 2010, August 19, 2009, and October
5, 2007, respectively, certifying that
there are no Large Municipal Waste
Combustor units subject to 40 CFR part

60, subpart Cb in their respective
jurisdictions.

m 8. Add a new undesignated center
heading to subpart I and a new
§62.8359 to read as follows:

Air Emissions From Existing Small
Municipal Waste Combustors
(SMWC)—Section 111(d)/129 Plan

§62.8359 Identification of plan—negative
declaration.

Letters from Forsyth County
Environmental Affairs Department,
Mecklenburg County Land Use and
Environmental Services Agency, and
Western North Carolina Regional Air
Quality Agency submitted on February
17, 2010, January 22, 2003, and October
5, 2007, respectively, certifying that
there are no Small Municipal Waste
Combustor units subject to 40 CFR part
60, subpart BBBB in their respective
jurisdictions.

m 9. Add a new undesignated center
heading to subpart II and a new
§62.8361 to read as follows:

Air Emissions From Existing Other
Solid Waste Incinerators (OSWI)—
Section 111(d)/129 Plan

§62.8361 Identification of plan—negative
declaration.

Letters from Forsyth County
Environmental Affairs Department,
Mecklenburg County Land Use and
Environmental Services Agency, and
Western North Carolina Regional Air
Quality Agency submitted on February
17, 2010, August 19, 2009, and October
5, 2007, respectively, certifying that
there are no Other Solid Waste
Incinerator units subject to 40 CFR part
60, subpart FFFF in their respective
jurisdictions.

Subpart PP—South Carolina

m 10. Revise §62.10150 to read as
follows:

§62.10150
declaration.

Letter from South Carolina
Department of Health and
Environmental Control submitted on
July 8, 2010, certifying that there are no
Large Municipal Waste Combustor units
subject to 40 CFR part 60, subpart Cb in
its jurisdiction.

Identification of plan—negative

m 11. Add a new undesignated center
heading to subpart PP and a new
§62.10200 to read as follows:
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Air Emissions From Existing Hospital/
Medical/Infectious Waste Incinerators
(HMIWI)—Section 111(d)/129 Plan

§62.10200
declaration.
Letter from South Carolina
Department of Health and
Environmental Control submitted on
December 14, 2009, certifying that there
are no Hospital/Medical/Infectious
Waste Incinerator units subject to 40
CFR part 60, subpart Ce in its
jurisdiction.
[FR Doc. 2011-9844 Filed 4-22-11; 8:45 am]
BILLING CODE 6560-50-P

Identification of plan—negative

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 98
[EPA-HQ-OAR-2009-0923; FRL-9299-1]
Mandatory Reporting of Greenhouse

Gases: Petroleum and Natural Gas
Systems

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; Grant of
reconsideration.

SUMMARY: On November 30, 2010 EPA
promulgated Subpart W: Petroleum and
Natural Gas Systems of the Greenhouse
Gas Reporting Rule. As part of the
provisions outlined in this rule, the EPA
stated that the Agency would allow
certain owners or operators to use best
available monitoring methods (BAMM)
in lieu of specified parameters outlined
for calculating greenhouse gas emissions
for the petroleum and natural gas
systems source category of the
greenhouse gas reporting rule. EPA is
giving notice that the Agency has
initiated the reconsideration process in
response to requests for reconsideration
of certain provisions in the regulations.
First, EPA has been asked to reconsider
the requirement to submit requests to
use best available monitoring methods
during the 2011 calendar year by April
30, 2011 and pursuant to its authority
under CAA section 307(d)(7)(B)
consequently is extending the deadline
contained in those provisions until July
31, 2011. Second, EPA has also been
asked to reconsider the time period
during which owners and operators of
certain specific sources could
automatically use BAMM without
having to request approval by the
Administrator. As a result of this second
request, pursuant to its authority under
CAA section 307(d)(7)(B) EPA is also
extending the date by which owners and
operators of certain specific sources

would not be required to request
approval by the Administrator for the
use of BAMM from June 30, 2011 until
September 30, 2011.

DATES: This rule is effective on April 30,
2011.

FOR FURTHER INFORMATION CONTACT: Ms.
Carole Cook, Climate Change Division,
Office of Atmospheric Programs (MC—
6207]), Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW, Washington, DC 20460; telephone
number (202) 343-9236; fax (202) 343—
2342; e-mail address:
GHGReportingRule@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background Information

The EPA published Subpart W:
Petroleum and Natural Gas Systems of
the Greenhouse Gas Reporting Rule on
November 30, 2011, 40 CFR Part 98,
Subpart W (75 FR 74458)(Subpart W).
Included in the final rule were new
provisions allowing owners or operators
the option of using best available
monitoring methods for specified
parameters in 40 CFR 98.233. Subpart W
provides that owners or operators
wishing to use BAMM during 2011 for
emissions sources listed in 40 CFR
98.234(f)(4)or 98.234(f)(5)(iv) must
submit BAMM applications by April 30,
2011. In addition, subpart W provides
that owners or operators with emissions
sources listed in 40 CFR 98.234(f)(2) or
40 CFR 98.234(f)(3) have the option of
using BAMM from January 1, 2011 to
June 30, 2011 without submitting a
request to the Administrator for
approval to use BAMM; however to
extend use of BAMM beyond June 30,
2011, those owners or operators must
submit a request to the Administrator by
April 30, 2011.

Following the publication of Subpart
W in the Federal Register, several
industry groups sought reconsideration
of several provisions in the final rule,
including the provisions requiring
submittal of BAMM requests for use or
extension of BAMM in calendar year
2011 by April 30, 2011, and the time
period for which owners or operators of
sources in 40 CFR 98.234(f)(2) or 40 CFR
98.234(f)(3) would not be required to
submit a BAMM request to the
Administrator for approval, i.e., January
1 through June 30, 2011.

By letter dated January 31, 2011, the
American Petroleum Institute (API)
stated that “[a]ggressive deadlines for
BAMM are problematic for reporters
who are attempting to monitor GHG
emissions for the first time. In
particular, the April 30, 2011 deadline
for BAMM requests does not provide
reporters sufficient time to identify the

sources for which BAMM should be
requested and gather the data that EPA
requires be submitted with a BAMM
request.” API, along with the Gas
Processors Association (GPA), Interstate
Natural Gas Association of America
(INGAA), Chesapeake Energy
Corporation (CEC)/American
Exploration & Production Council
(AXPQC), stated that they would not be
able to complete an initial assessment of
their facilities to determine whether
they would need BAMM by the
deadline of April 30, 2011. Further, a
subset of these petitioners further noted
that the time period for which owners
and operators were granted the optional
use of BAMM without being required to
submit a request to the Administrator
for approval was insufficient for them to
make the necessary assessment of their
facilities to determine compliance with
the rule.

EPA believes that pursuant to CAA
section 307(d)(7)(B) it is appropriate to
extend the deadlines in 40 CFR
98.234(f)(5)(iii)(A), 98.234(f)(5)(iv)(A),
98.234(f)(6)(i), and 98.234(f)(7)(i) by
three months, to allow owners and
operators additional time to assess
which of their facilities would need to
take advantage of the BAMM provisions
of Subpart W for calendar year 2011.
EPA also believes that pursuant to CAA
section 307(d)(7)(B) it is appropriate to
extend the deadlines, by three months,
by which owners and operators of
emission sources listed in 40 CFR
98.234(f)(2) or 40 CFR 98.234(f)(3),
would have the option to use BAMM
without submitting a request for
approval from the Administrator to
allow additional time to asses
applicability of the rule provisions to
their facilities. EPA is taking no action
at this time on other issues raised by
petitioners in their respective Petitions
for Reconsideration and reserves the
right to further consider those issues at
a later time.

Pursuant to Clean Air Act (CAA)
section 307(d)(7)(B), EPA is extending
the deadlines in 40 CFR
98.234(f)(5)(iii)(A), 98.234(f)(5)(iv)(A),
98.234(f)(6)(i), and 98.234(f)(7)(i) for
three months, i.e., until July 31, 2011.

Further, pursuant to CAA section
307(d)(7)(B) EPA is also extending the
deadlines contained in 40 CFR
98.234(f)(2), 40 CFR 98.234(f)(3), 40 CFR
98.234(f)(5)(i), 40 CFR 98.234(f)(5)(ii),
40 CFR 98.234(f)(6), 40 CFR
98.234(f)(6)(ii)(D), 40 CFR
98.234(f)(6)(iii), 40 CFR 98.234(f)(7), and
40 CFR 98.234(f)(7)(iii) for three
months, i.e., until September 30, 2011.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
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cause finds that notice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. EPA
has determined that there is good cause
for making today’s rule final without
prior proposal and opportunity for
comment. We are acting pursuant to
CAA section 307(d)(7)(B) to extend
these deadlines in part because both the
affected universe of facilities subject to
the rule and the substantive
requirements associated with the
BAMM provisions in the rule could
change as a result of this
reconsideration process. In addition, we
are extending these provisions to allow
owners and operators of affected
facilities additional time to
appropriately assess their facilities to
determine if it will be necessary for
them to apply for BAMM during
calendar year 2011. Because we cannot
predict the resulting outcome of the
reconsideration process with respect to
BAMM, we think a limited extension
during the duration of the
administrative reconsideration process
is appropriate so that owners and
operators of affected facilities would not
incur additional costs associated with
applying for BAMM in advance of our
final decision on this issue. It would be
impracticable to go through notice and
comment rulemaking to extend an
imminent deadline and it is also
unnecessary because section
307(d)(7)(B) does not require notice and
comment for a three-month extension
pending reconsideration. Thus, notice
and public procedure are impracticable
and unnecessary. EPA finds that this
constitutes good cause under 5 U.S.C.
553(b)(B).

II. Statutory and Executive Order
Reviews

A. General Requirements

This action is not a ”significant
regulatory action,” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and, therefore, not
subject to review under Executive
Orders 12866 and 13563 (76 FR 3821,
January 21, 2011). For this reason, this
action is also not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001). In addition,
because the agency has made a “good
cause” finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute (See
Section I. Background Information of

this preamble) it is not subject to
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4). In addition, this
action does not impose any enforceable
duty or contain any unfunded mandates
as described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), or
require prior consultation with State
officials, as specified by Executive
Order 12875 (58 FR 58093, October 28,
1993), or involve special consideration
of environmental justice related issues,
as required by Executive Order 12898
(59 FR 7629, February 16, 1994).
Further, because the agency has made a
“good cause” (See Section I. Background
Information of this preamble) finding
that this action is not subject to notice-
and-comment requirements under the
Administrative Procedure Act or any
other statute, it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.). This action also does not have
Tribal implications because it will not
have a substantial direct effect on one or
more Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997).
The requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This action does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501, et seq.). EPA’s compliance
with these statutes and Executive
Orders for the underlying rule is
discussed in the November 30, 2010
Federal Register document.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made such a good cause finding,
including the reasons therefore, and
established an effective date of April 30,
2011. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).

III. How Can I Get Copies of This
Document and Other Related
Information?

This Federal Register notice is
available in the docket for the final rule
titled “Mandatory Reporting of
Greenhouse Gases: Petroleum and
Natural Gas Systems,” published on
November 30, 2010 at 98 FR 74458,
under Docket ID No. EPA-HQ-OAR-
2009-0923.

All documents in the docket are listed
on the http://www.regulations.gov Web
site. Although listed in the index, some
information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the EPA’s Docket Center, Docket
ID No. EPA-HQ-OAR-2009-0923,
Public Reading Room, EPA West
Building, Room 3334, 1301 Constitution
Avenue, Northwest, Washington, DC
20004. This Docket Facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
Center is (202) 566—1741.

In addition to being available in the
docket, an electronic copy of this
Federal Register notice is also available
on the World Wide Web at http://
www.epa.gov/climatechange/emissions/
ghgrulemaking.html.
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List of Subjects in 40 CFR Part 98

Environmental Protection,
Administrative practice and procedures,
Air pollution control, Monitoring,
Reporting and recordkeeping.

Dated: April 20, 2011.
Lisa P. Jackson,
Administrator.

For the reasons discussed in the
preamble, the EPA amends 40 CFR parts
98 as follows:

PART 98—[AMENDED]

m 1. The authority citation for part 98
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

m 2. Section 98.234 is amended as

follows:

m a. By revising paragraph (f)(2)

introductory text.

m b. By revising paragraph (f)(3)

introductory text.

m c. By revising paragraphs (f)(5)(i),

(B(G)G), D(B)3i)(A), ((B)Ev)(A).

m d. By revising paragraphs (f)(6)

introductory text, (£)(6)(i), (f)(6)(ii)(D),

(D(6)(ii).

m e. By revising paragraphs (f)(7)

introductory text, (f)(7)(i), and (f)(7)(iii)
The revisions read as follows:

§98.234 Monitoring and QA/QC
Requirements.

* * * * *

I

(2) Best available monitoring methods
for well-related emissions. During
January 1, 2011 through September 30,
2011, owners and operators may use
best available monitoring methods for
any well-related data that cannot
reasonably be measured according to the
monitoring and QA/QC requirements of
this subpart, and only where required
measurements cannot be duplicated due
to technical limitations after September

30, 2011. These well-related sources are:
* * * * *

(3) Best available monitoring methods
for specified activity data. During
January 1, 2011 through September 30,
2011, owners or operators may use best

available monitoring methods for
activity data as listed below that cannot
reasonably be obtained according to the
monitoring and QA/QC requirements of
this subpart, specifically for events that
generate data that can be collected only
between January 1, 2011 and September
30, 2011 and cannot be duplicated after
September 30, 2011. These sources are:
* * * * *

(5) * * %

(i) No request or approval by the
Administrator is necessary to use best
available monitoring methods between
January 1, 2011 and September 30, 2011
for the sources specified in paragraph
(£)(2) of this section.

(ii) No request or approval by the
Administrator is necessary to use best
available monitoring methods between
January 1, 2011 and September 30, 2011
for sources specified in paragraph (f)(3)
of this section.

(111) * % %

(A) Timing of Request. The request to
use best available monitoring methods
for paragraph (f)(4) of this section must
be submitted to EPA no later than July
31, 2011.

* * * * *

(IV) * % %

(A) Timing of Request. The request to
use best available monitoring methods
for sources not listed in paragraph (f)(2),
(£)(3), and (f)(4) of this section must be
submitted to EPA no later than July 31,
2011.

* * * * *

(6) Requests for extension of the use
of best available monitoring methods
through December 31, 2011 for sources
in paragraph (f)(2) of this section. The
owner or operator may submit a request
to the Administrator to use one or more
best available monitoring methods
described in paragraph (f)(2) of this
section beyond September 30, 2011.

(i) Timing of Request. The extension
request must be submitted to EPA no
later than July 31, 2011.

* * * * *

(ii) I .

(D) If the reason for the extension is
that the owner or operator cannot

collect data from a service provider or
relevant organization in order for the
owner or operator to meet requirements
of this subpart for the 2011 calendar
year, the owner or operator must
demonstrate a good faith effort that it is
not possible to obtain the necessary
information, service or hardware which
may include providing correspondence
from specific service providers or other
relevant entities to the owner or
operator, whereby the service provider
states that it is unable to provide the
necessary data or services requested by
the owner or operator that would enable
the owner or operator to comply with
subpart W reporting requirements by
September 30, 2011.

* * * * *

(iii) Approval criteria. To obtain
approval, the owner or operator must
demonstrate to the Administrator’s
satisfaction that it is not reasonably
feasible to obtain the data necessary to
meet the requirements of this subpart
for the sources specified in paragraph
(f)(2) of this section by September 30,
2011.

(7) Requests for extension of the use
of best available monitoring methods
through December 31, 2011 for sources
in paragraph (f)(3) of this section. The
owner or operator may submit a request
to the Administrator to use one or more
best available monitoring methods
described in paragraph (f)(3) of this
section beyond September 30, 2011.

(i) Timing of request. The extension
request must be submitted to EPA no
later than July 31, 2011.

* * * * *

(iii) Approval criteria. To obtain
approval, the owner or operator must
demonstrate to the Administrator’s
satisfaction that is not reasonably
feasible to implement the data
collection for the sources described in
paragraph (f)(3) of this section for the
methods required in this subpart by
September 30, 2011.

* * * * *
[FR Doc. 2011-10026 Filed 4-22—-11; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0384; Directorate
Identifier 2010-NM-058—-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-700 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model 737-700 series airplanes. This
proposed AD would require, for certain
airplanes, replacing the seat track pivot
link assemblies, seat track sections, and
floor panels. For certain airplanes, this
proposed AD would also require moving
certain rows of passenger seats. For
certain other airplanes, this proposed
AD would require inspecting certain
areas of the seat tracks for damage and
corrective actions if necessary, and
moving certain rows of passenger seats.
This proposed AD results from reports
that the aft seat leg fittings span the
station (STA) 521.45 stay-out zone. We
are proposing this AD to prevent failure
of the seat attachment structure and
possible injury to passengers during an
emergency landing.

DATES: We must receive comments on
this proposed AD by June 9, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Patrick Gillespie, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
425-917-6429; fax 425-917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0384; Directorate Identifier
2010-NM-058—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this

proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report that the aft
seat leg fittings span the station (STA)
521.45 stay-out zone. The STA 521.45
stay-out zone defines the flex area of the
airplane while in flight and defines
fatigue loading of the airplane structure.
On some airplanes, the passenger seat
leg shear plunger is installed across the
seat track pivot joint at approximately
STA 521. The existing passenger seat
track and pivot link design was not
intended to carry seat leg plunger point
loads at this location. This condition, if
not corrected, could result in failure of
the seat attachment structure and
possible injury to passengers during an
emergency landing.

Relevant Service Information

We have reviewed Boeing Special
Attention Service Bulletins 737-25—
1598, dated December 8, 2009; and 737—
25-1599, dated January 20, 2010. Those
special attention service bulletins
describe procedures for doing a general
visual inspection of the seat tracks in
the area of STA 521.45 for damage, and
corrective actions if necessary, and
moving certain rows of seats. The
corrective actions include modifying the
seat tracks.

We have also reviewed Boeing Special
Attention Service Bulletin 737-53—
1286, Revision 1, dated December 14,
2009, which describes procedures for:

¢ Replacing floor panels with new
floor panels between STA 500C and
STA 540;

¢ Replacing seat track pivot link
assemblies with new assemblies; and

¢ Replacing seat track sections
between STA 500C + 9.25 and STA 520
with new seat track sections.

We have reviewed Boeing Special
Attention Service Bulletin 737—-25—
1596, dated November 20, 2008, which
describes procedures for, among other
things, moving certain airplane seats to
the correct location on the seat tracks.
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FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information

described previously, except as
discussed under “Difference Between
the Proposed AD and a Service
Bulletin.”

Difference Between the Proposed AD
and a Service Bulletin

Where Boeing Special Attention
Service Bulletin 737-25-1596, dated
November 20, 2008, specifies the

TABLE—ESTIMATED COSTS

accomplishment of Recaro Service
Bulletin 4400-25DC052, this proposed
AD would not require that action.

Costs of Compliance

We estimate that this proposed AD
would affect 50 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Boeing Service Bulletin Work hours Average labor Parts Cost per product | U.S.-registered Fleet cost
rate per hour air
planes
737-53-1286 ...ccceeeveeeeieeiieieeeene 96 $85 | Up to $28,258 .. | Up to $36,418 .. 50 | Up to
$1,820,900.
737-25-1596 ....ccoevveiiiieiieeeene 4 85 12 | 4,080.
737-25-1598 ... 3 85 1| 255.
737-25-1599 ... 3 85 14 | 3,570.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:
The Boeing Company: Docket No. FAA—

2011-0384; Directorate Identifier 2010—-
NM-058-AD.

Comments Due Date

(a) We must receive comments by June 9,
2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 737-700 series airplanes,
certificated in any category; as identified in
the service bulletins specified in paragraphs
(c)(1), (c)(2), and (c)(3) of this AD.

(1) Boeing Special Attention Service
Bulletin 737-53-1286, Revision 1, dated
December 14, 2009.

(2) Boeing Special Attention Service
Bulletin 737-25-1598, dated December 8,
2009.

(3) Boeing Special Attention Service
Bulletin 737-25-1599, dated January 20,
2010.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Unsafe Condition

(e) This AD results from reports that the aft
seat leg fittings span the station (STA) 521.45
stay-out zone. The Federal Aviation
Administration is issuing this AD to prevent
failure of the seat attachment structure and
possible injury to passengers during an
emergency landing.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modifying Seat Track Structure

(g) For airplanes identified in Boeing
Special Attention Service Bulletin 737-53—
1286, Revision 1, dated December 14, 2009:
Within 72 months after the effective date of
this AD, replace, with new components,
certain floor panels, seat track pivot link
assemblies, and seat track sections with new
components, and modify certain seat tracks,
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-53-1286, Revision 1,
dated December 14, 2009.

Moving Seat Rows After Modifying Seat
Track Structure

(h) For airplanes identified in Boeing
Special Attention Service Bulletin 737-25—
1596, dated November 20, 2008: Move
certain seat rows in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737—-25—
1596, dated November 20, 2008, at the
applicable time required in paragraph (h)(1)
or (h)(2) of this AD.
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(1) For airplanes identified in Boeing
Special Attention Service Bulletin 737-53—
1286, Revision 1, dated December 14, 2009:
After accomplishing the requirements of
paragraph (g) of this AD but within 72
months after the effective date of this AD.

(2) For airplanes not identified in Boeing
Special Attention Service Bulletin 737-53—
1286, Revision 1, dated December 14, 2009:
Within 72 months after the effective date of
this AD.

Moving Seat Rows and General Visual
Inspection of Seat Tracks

(i) For airplanes identified in Boeing
Special Attention Service Bulletin 737-25—
1598, dated December 8, 2009: Within 72
months after the effective date of this AD, do
a general visual inspection of certain areas of
the seat tracks for damage, all applicable
corrective actions, and move certain seat
rows, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-25—
1598, dated December 8, 2009. Do all
applicable corrective actions before further
flight.

(j) For airplanes identified in Boeing
Special Attention Service Bulletin 737-25—
1599, dated January 20, 2010: Within 72
months after the effective date of this AD, do
a general visual inspection of certain areas of
the seat tracks for damage, do all applicable
corrective actions, and move certain seat
rows, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-25—
1599, dated January 20, 2010. Do all
applicable corrective actions before further
flight.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

Related Information

(1) For more information about this AD,
contact Patrick Gillespie, Aerospace
Engineer, Cabin Safety and Environmental
Systems Branch, ANM—-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone 425-917-6429; fax 425-917—
6590; e-mail patrick.gillespie@faa.gov.

(m) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1, fax 206—766—

5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com. You
may review copies of the referenced service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

Issued in Renton, Washington, on April 15,
2011.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2011-9894 Filed 4—-22-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0040; Directorate
Identifier 2008—NM-203-AD]

RIN 2120-AA64

Airworthiness Directives; Sicma Aero
Seat 88xx, 89xx, 90xx, 91xx, 92xx,
93xx, 95xx, and 96xx Series Passenger
Seat Assemblies, Installed on Various
Transport Category Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
NPRM for the products listed above.
This action revises the earlier NPRM by
expanding the scope. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Cracks have been found on seats [with]
backrest links P/N (part number) 90-000200—
104—1 and 90-000200-104-2. These cracks
can significantly affect the structural integrity
of seat backrests.

Failure of the backrest links could result
in injury to an occupant during
emergency landing conditions. The
proposed AD would require actions that
are intended to address the unsafe
condition described in the MCALI.

DATES: We must receive comments on
this proposed AD by June 9, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12—40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Sicma Aero
Seat, 7, Rue Lucien Coupet, 36100
ISSOUDUN, France; telephone
33 (0) 2 54 03 39 39; fax 33 (0) 2 54 03
39 00; e-mail:
customerservices@sicma.zodiac.com;
Internet http://www.sicma.zodiac.com/
en/. You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Lee, Aerospace Engineer, Boston
Aircraft Certification Office, FAA,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington,
Massachusetts 01803; telephone

(781) 238-7161; fax (781) 238—7170.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0040; Directorate Identifier
2008-NM-203—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
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www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend 14 CFR part
39 with an earlier NPRM for the
specified products, which was
published in the Federal Register on
January 19, 2010 (75 FR 2826). That
earlier NPRM proposed to require
actions intended to address the unsafe
condition for the products specified
above.

Since that NPRM was issued, we have
determined that the series 91C3 seat was
not included in that NPRM because it
was originally included in the wrong
service bulletin. Sicma Aero Seat issued
revised service information that
includes that seat model with the other
seat models affected by that NPRM, as
discussed in the comment responses
that follow. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We have considered the following
comments received on the earlier
NPRM.

Request To Revise Service Bulletin
Reference

Boeing requested that we update all
references to Sicma Aero Seat Service
Bulletin 90-25-013, Issue 3, dated
December 19, 2001, to Issue 4, dated
March 19, 2004, including Annex 1,
Issue 2, dated March 19, 2004. The
commenter justified the request by
stating that seat model 91C3 (installed
on Boeing Model 737 airplanes) was
inadvertently excluded in Issue 3 of that
service bulletin, and that Issue 4 of that
service bulletin corrects the
applicability to those seats installed that
are affected. The commenter also
requested that we revise the “Relevant
Service Information” section of the
NPRM to refer to Issue 4 of that service
bulletin.

We agree to update the service
information in the supplemental NPRM
for the reason given. We have revised
paragraphs (c), (f)(1) through (£)(3),
(f)(5), and (h) of this supplemental
NPRM to refer to Sicma Aero Seat
Service Bulletin 90-25-013, Issue 4,
dated March 19, 2004, including Annex
1, Issue 2, dated March 19, 2004. We
also have added new paragraph (f)(6) to
this supplemental NPRM to give credit
for actions done according to Issue 3 of
that service bulletin. We also have
removed the specific reference to series
91C3 seats, in paragraph (c) of this

supplemental NPRM, from the list of
those series to which this supplemental
NPRM does not apply, because this AD,
as now proposed, does apply to series
91C3 seats. We have not changed the
“Relevant Service Information” section
of the NPRM because that section does
not appear in this supplemental NPRM.

Request To Remove Boeing Model 777
Airplanes From Applicability Table 1

Boeing requested that we revise table
1 of the NPRM to remove Model 777
airplanes, because those airplanes, due
to their certification, do not have the
affected seat series installed.

We agree to revise table 1 of the
supplemental NPRM, for the reason
given.

Request To Identify Affected Seats by
Main Component Number

Vallejo Investments, Inc. requested
that we specify the affected seats by
their main component part number
rather than the part number of the
subassembly. The commenter stated that
it could better participate in the rule-
making process with this information.

We do not agree to provide the main
component part numbers for the
affected seats, because the seat assembly
part numbers as listed are consistent
with the Technical Standard Order
(TSO) part number labels attached to
each seat. We have not changed the
supplemental NPRM in this regard.

Explanation of Changes Made to This
Proposed AD

We have revised this supplemental
NPRM to identify the legal name of the
manufacturer as published in the most
recent type certificate data sheet for the
affected airplane models.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Certain changes described above
expand the scope of the earlier NPRM.
As a result, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on this proposed AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 611 seats on 4 products of
U.S. registry. We also estimate that it
would take about 1 work-hour per
product to comply with the basic
requirements of this proposed AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$51,935, or $85 per seat.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

SICMA Aero Seat: Docket No. FAA-2010—
0040; Directorate Identifier 2008—NM-—
203—-AD.

Comments Due Date

(a) We must receive comments by June 9,
2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Sicma Aero Seat
88xx, 89xx, 90xx, 91xx, 92xX, 93xx, 95XX,
and 96xx series passenger seat assemblies
identified in Annex 1, Issue 2, dated March
19, 2004, of Sicma Aero Seat Service Bulletin
90-25-013, Issue 4, dated March 19, 2004,
that have backrest links having part numbers
(P/Ns) 90-000200-104—1 and 90-000200—
104—-2; and that are installed on, but not
limited to, the airplanes identified in table 1
of this AD, certificated in any category. This
AD does not apply to Sicma Aero Seat series
9140, 9166, 9173, 9174, 9184, 9188, 9196,
91B7, 91B8, 91C0, 91C2, 91C4, 91C5, 9301,
and 9501 passenger seat assemblies.

TABLE 1-CERTAIN AFFECTED AIRPLANE MODELS

Manufacturer

Model

ATR-GIE Avions de Transport Régional ....
ATR-GIE Avions de Transport Régional ....
The Boeing Company
The Boeing Company

The Boeing Company .......ccccoceevereeneeneeceennennnns
The Boeing Company

The Boeing Company ...
Bombardier, Inc

Bombardier, Inc
Bombardier, Inc
Bombardier, Inc
Bombardier, Inc
Bombardier, Inc
Fokker Services B.V ..
Fokker Services B.V
The Boeing Company

The Boeing Company

The Boeing Company

The Boeing Company

A300 Airplanes.

ries Airplanes.

3R, and CL-604) Airplanes.

DC-8-72F, and DC—-8-73F Airplanes.

and DC-9-87 (MD-87) Airplanes.

10—-40, and DC—-10—40F Airplanes.
MD-11 and MD-11F Airplanes.

A310, A318, A319, A320, A321, A330-200 and A330-300 Series Airplanes.

ATR42-200, —300, —320, and —500 Airplanes.

ATR72-101, -201, —102, —202, —211, —212, and —212A Airplanes.

727, 727C, 727-100, 727-100C, 727-200, and 727—200F Series Airplanes.

737-100, —200, —200C, -300, —400, —500, —600, —700, —700C, —800, —900, and —900ER Se-

747-100, 747-100B, 747—100B SUD, 747-200B, 747-200C, 747-200F, 747-300, 747-400,
747-400D, 747-400F, 747SR, and 747SP Series Airplanes.

757-200, —200PF, —200CB, and —300 Series Airplanes.

767-200, —300, —300F, and —400ER Series Airplanes.

CL-600-1A11 (CL-600), CL-600-2A12 (CL-601), and CL-600-2B16 (CL-601-3A, CL-601—

CL-600-2B19 (Regional Jet Series 100 and 440) Airplanes.

CL-600-2C10 (Regional Jet Series 700, 701, and 702) Airplanes.

CL-600-2D15 (Regional Jet Series 705) Airplanes.

CL-600-2D24 (Regional Jet Series 900) Airplanes.

DHC-8-100, DHC—-8-200, DHC-8-300, and DHC-8-400 Airplanes.

F.27 Mark 050, 100, 200, 300, 400, 500, 600, and 700 Airplanes.

F.28 Mark 0070, 0100, 1000, 2000, 3000, and 4000 Airplanes.

bDC-8-11, bC-8-12, bC-8-21, DC-8-31, DC-8-32, DC-8-33, DC-8-41, DC-8-42, DC-8-
43, bC-8-51, DC-8-52, DC-8-53, DC-8-55, DC-8F-54, DC-8F-55, DC-8-61, DC-8-62,
DC-8-63, DC-8-61F, DC-8-62F, DC-8-63F, DC-8-71, DC-8-72, DC-8-73, DC-8-71F,

DC-9-11, DC-9-12, DC-9-13, DC-9-14, DC-9-15, DC-9-15F, DC—-9-21, DC-9-31, DC-9—
32, DC-9-32 (VC-9C), DC-9-32F, DC—-9-33F, DC—9-34, DC—9-34F, DC—9-32F (C-9A,
C-9B), DC-9-41, DC-9-51, DC-9-81 (MD-81), DC-9-82 (MD-82), DC-9-83 (MD-83),

DC-10-10, DC-10-10F, DC-10-15, DC-10-30, DC-10-30F (KC—-10A and KDC-10), DC-

Note 1: This AD applies to Sicma Aero Seat
passenger seat assemblies as installed on any
airplane, regardless of whether the airplane
has been otherwise modified, altered, or
repaired in the area subject to the
requirements of this AD. For airplanes that

have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance according to paragraph (g)(1) of
this AD. The request should include an

assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.
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Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Cracks have been found on seats [with]
backrest links P/N (part number) 90-000200—
104—1 and 90-000200—-104-2. These cracks
can significantly affect the structural integrity
of seat backrests.

Failure of the backrest links could result in
injury to an occupant during emergency
landing conditions. The required actions
include a general visual inspection for
cracking of the backrest links; replacement
with new, improved links if cracking is
found; and eventual replacement of all links
with new, improved links.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) At the later of the compliance times
specified in paragraphs (f)(1)(i) and (f)(1)(ii)
of this AD, do a general visual inspection of
the backrest links having P/Ns 90-000200—
104—1 and 90-000200-104—2, in accordance
with Part One of Sicma Aero Seat Service
Bulletin 90-25-013, Issue 4, dated March 19,
2004:

(i) Before 6,000 flight hours on the backrest
link since new.

(ii) Within 900 flight hours or 5 months
after the effective date of this AD, whichever
occurs later.

(2) If, during the inspection required by
paragraph (f)(1) of this AD, cracking is found
between the side of the backrest link and the
lock-out pin hole but the cracking does not
pass this lock-out pin hole (refer to Figure 2
of Sicma Aero Seat Service Bulletin 90-25—
013, Issue 4, dated March 19, 2004): Within
600 flight hours or 3 months after doing the
inspection, whichever occurs first, replace
both backrest links of the affected seat with
new, improved backrest links having P/Ns
90-100200-104-1 and 90-100200-104-2, in
accordance with Part Two of Sicma Aero Seat
Service Bulletin 90-25-013, Issue 4, dated
March 19, 2004.

(3) If, during the inspection required by
paragraph (f)(1) of this AD, cracking is found
that passes beyond the lock-out pin hole
(refer to Figure 2 of Sicma Aero Seat Service
Bulletin 90-25-013, Issue 4, dated March 19,
2004): Before further flight, replace both
backrest links of the affected seat with new,
improved backrest links having P/Ns 90—
100200-104-1 and 90-100200-104-2, in
accordance with Part Two of Sicma Aero Seat
Service Bulletin 90-25-013, Issue 4, dated
March 19, 2004.

(4) If no cracking is found during the
inspection required by paragraph (f)(1) of this
AD: Do the replacement required by
paragraph (f)(5) of this AD at the compliance
time specified in paragraph (f)(5) of this AD.

(5) At the later of the compliance times
specified in paragraphs (f)(5)(i) and (f)(5)(ii)
of this AD, replace the links, P/Ns 90—
000200-104—1 and 90-000200—-104-2, with
new improved links, P/Ns 90-100200-104-1
and 90-100200-104—-2, in accordance with
Part Two of Sicma Aero Seat Service Bulletin

90-25-013, Issue 4, dated March 19, 2004.
Doing this replacement for an affected
passenger seat assembly terminates the
inspection requirements of paragraph (f)(1) of
this AD for that passenger seat assembly.

(i) Before 12,000 flight hours on the
backrest links, P/Ns 90—000200—104—1 and
90-000200-104—-2, since new.

(ii) Within 900 flight hours or 5 months
after the effective date of this AD, whichever
occurs later.

Credit for Actions Done in Accordance With
Previous Service Information

(6) Actions done before the effective date
of this AD in accordance with Sicma Aero
Seat Service Bulletin 90-25-013, Issue 3,
dated December 19, 2001, including Annex 1,
Issue 2, dated March 19, 2004, are acceptable
for compliance with the corresponding
actions of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: The
MCAI specifies doing repetitive inspections
for cracking of links having over 12,000 flight
hours since new until the replacement of the
link is done. This AD does not include those
repetitive inspections because we have
reduced the compliance time for replacing
those links. This AD requires replacing the
link before 12,000 flight hours since new or
within 900 flight hours or 5 months of the
effective date of this AD, whichever occurs
later.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Boston Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the ACO, send it to ATTN: Jeffrey Lee,
Aerospace Engineer, Boston Aircraft
Certification Office, FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, Massachusetts 01803; telephone
(781) 238-7161; fax (781) 238-7170. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office. The AMOC approval
letter must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(h) Refer to MCAI French Airworthiness
Directive 2001-613(AB), dated December 12,
2001; and Sicma Aero Seat Service Bulletin
90-25-013, Issue 4, dated March 19, 2004,

including Annex 1, Issue 2, dated March 19,
2004; for related information.

Issued in Renton, Washington, on April 18,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-9942 Filed 4-22-11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 46
[3038—-AD48]

Swap Data Recordkeeping and
Reporting Requirements: Pre-
Enactment and Transition Swaps

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is proposing rules to
implement new statutory provisions
introduced by Title VII of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”). The
Dodd-Frank Act amends the Commodity
Exchange Act (“CEA” or “Act”) directing
that rules adopted by the Commission
shall provide for the reporting of data
relating to swaps entered into before the
date of enactment of the Dodd-Frank
Act, the terms of which have not
expired as of the date of enactment of
that Act (“pre-enactment swaps”) and
data relating to swaps entered into on or
after the date of enactment of the Dodd-
Frank Act and prior to the compliance
date specified in the Commission’s final
swap data reporting rules (“transition
swaps”). This proposal would establish
recordkeeping and reporting
requirements for pre-enactment swaps
and transition swaps.

DATES: Comments must be received by
June 9, 2011.

ADDRESSES: You may submit comments,
identified by RIN number 3038—-AD48,
by any of the following methods:

e Agency Web site, via its Comments
Online process: http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the Web site.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.


http://comments.cftc.gov
http://comments.cftc.gov
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

All comments must be submitted in
English, or must be accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that may be exempt from disclosure
under the Freedom of Information Act,
you may submit a petition for
confidential treatment according to the
procedures established in CFTC
Regulation 145.9.1 The Commission
reserves the right, but shall have no
obligation, to review, pre-screen, filter,
redact, refuse or remove any or all of
your submission from http://
www.cftc.gov that it may deem to be
inappropriate for publication, such as
obscene language. All submissions that
have been redacted or removed that
contain comments on the merits of the
rulemaking will be retained in the
public comment file and will be
considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
David Taylor, Branch Chief, Market
Continuity, Division of Market
Oversight, 202-418-5488,
dtaylor@cftc.gov; or Irina Leonova,
Financial Economist, Division of Market
Oversight, 202-418-5646,
ileonova@cftc.gov; Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION: The
Commission is proposing rules under its
part 46 regulations relating to
recordkeeping and reporting
requirements applicable to both pre-
enactment and transition swaps, and is
soliciting comment on all aspects of the
proposed rules. These rules, when
adopted, will supersede interim final
rules previously adopted by the
Commission in part 44 of its regulations.

Table of Contents

1. Background
A. Swap Data Provisions of the Dodd-Frank
Act
B. The Commission’s Proposed Rule on
Swap Data Recordkeeping and Reporting
Requirements
C. The Interim Final Rules for Pre-
Enactment and Transition Swaps
II. Proposed New Regulations, Part 46
I1I. Related Matters

1Commission regulations referred to herein are
found at 17 CFR Ch. 1.

A. Regulatory Flexibility Act
B. Paperwork Reduction Act
C. Cost-Benefit Analysis
IV. Proposed Compliance Date
V. General Solicitation of Comments

I. Background

A. Swap Data Provisions of the Dodd-
Frank Act

On July 21, 2010, President Obama
signed into law the Dodd-Frank Act.2
Title VII of the Dodd-Frank Act3
amended the CEA 4 to establish a
comprehensive new regulatory
framework for swaps and security-based
swaps. The legislation was enacted to
reduce risk, increase transparency, and
promote market integrity within the
financial system by, among other things:
(1) Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants; (2)
imposing clearing and trade execution
requirements on standardized
derivatives products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
Commission’s rulemaking and
enforcement authorities with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight.

To enhance transparency, promote
standardization, and reduce systemic
risk, Section 728 of the Dodd-Frank Act
establishes a newly-created registered
entity—the swap data repository
(“SDR”) 5—to collect and maintain data
related to swap transactions as
prescribed by the Commission, and to
make such data electronically available
to regulators.®

Section 728 directs the Commission to
prescribe standards for swap data
recordkeeping and reporting.
Specifically, Section 728 provides that:

The Commission shall prescribe standards
that specify the data elements for each swap
that shall be collected and maintained by
each registered swap data repository.”

These standards are to apply to both
registered entities and counterparties
involved with swaps:

2Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376
(2010). The text of the Dodd-Frank Act may be
accessed at http://www.cftc.gov/LawRegulation/
OTCDERIVATIVES/index.htm.

3 Pursuant to Section 701 of the Dodd-Frank Act,
Title VII may be cited as the “Wall Street
Transparency and Accountability Act of 2010.”

47 U.S.C. 1 et seq.

5 See also CEA § 1a(40)(E).

6 Regulations governing core principles and
registration requirements for, and the duties of,
SDRs are the subject of a separate notice of
proposed rulemaking under part 49 of the
Commission’s regulations. See CFTC Swap Data
Repositories: Proposed Rule, 75 FR 80898 (Dec. 23,
2010).

7 CEA § 21(b)(1)(A).

In carrying out [the duty to prescribe data
element standards], the Commission shall
prescribe consistent data element standards
applicable to registered entities and reporting
counterparties.?

Section 727 of the Dodd-Frank Act
requires that each swap, either cleared
or uncleared, shall be reported to a
registered SDR. That Section also
amends Section 1(a) of the CEA to add
the definition of swap data repository:

The term ‘swap data repository’ means any
person that collects and maintains
information or records with respect to
transactions or positions in, or the terms and
conditions of, swaps entered into by third
parties for the purpose of providing a
centralized recordkeeping facility for swaps.?

Section 728 also directs the
Commission to regulate data collection
and maintenance by SDRs.

The Commission shall prescribe data
collection and data maintenance standards
for swap data repositories.1©

Section 729 of the Dodd-Frank Act
added to the CEA new Section 4r, which
addresses reporting and recordkeeping
requirements for uncleared swaps.
Pursuant to this section, each swap not
accepted for clearing by any derivatives
clearing organization (“DCO”) must be
reported to an SDR (or to the
Commission if no SDR will accept the
swap).

Section 729 ensures that at least one
counterparty to a swap has an obligation
to report data concerning that swap. The
determination of this reporting
counterparty depends on the status of
the counterparties involved. If only one
counterparty is a swap dealer (“SD”), the
SD is required to report the swap. If one
counterparty is a major swap participant
(“MSP”), and the other counterparty is
neither an SD nor an MSP (“non-SD/
MSP counterparty”), the MSP must
report. Where the counterparties have
the same status—two SDs, two MSPs, or
two non-SD/MSP counterparties—the
counterparties must select a
counterparty to report the swap.11

Section 729 also provides for
reporting to the Commission of
uncleared swaps that are not accepted
by any SDR. Under this provision,
counterparties to such swaps must
maintain books and records pertaining
to their swaps in the manner and for the
time required by the Commission, and
must make these books and records
available for inspection by the
Commission or other specified

8CEA §21(b)(1)(B).
9CEA §1a(48).
10CEA §21(b)(2).

11 See CEA § 4r(a)(3).
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regulators if requested to do so0.12 It also
requires counterparties to such swaps to
provide reports concerning such swaps
to the Commission upon its request, in
the form and manner specified by the
Commission.13 Such reports must be as
comprehensive as the data required to
be collected by SDRs.14

Section 729 establishes in new CEA
Section 4r(a)(2)(A) a transitional rule
applicable to pre-enactment swaps.
Section 4r(a)(2)(A) provides for the
reporting of pre-enactment swaps the
terms of which have not expired as of
the enactment of the Dodd-Frank Act to
an SDR or the Commission, by a date
that the Commission determines to be
appropriate.1® Section 4r(a)(2)(B)
directed the Commission to promulgate
an interim final rule within 90 days of
the date of enactment of the Dodd-Frank
Act providing for the reporting of such
pre-enactment swaps.16

Section 723 of the Dodd-Frank Act,
which adds to the CEA new Section
2(h)(5), addresses the reporting of swap
data for both swaps executed before the
enactment of the Dodd-Frank Act1” and
swaps executed on or after the date of
that enactment but before the
compliance date specified in the
Commission’s final swap data
recordkeeping and reporting rules.18 In
a July 15, 2010 floor statement
concerning swap data reporting as well

12CEA § 4r(c)(2) requires individuals or entities
that enter into an uncleared swap transaction that
is not accepted by an SDR to make required books
and records open to inspection by any
representative of the Commission; an appropriate
prudential regulator; the Securities and Exchange
Commission; the Financial Stability Oversight
Council; and the Department of Justice.

13 CEA §4r(c).

14 CEA §4r(d).

15 Subsection (A) of CEA Section 4r(a)(2) provides
that “Each swap entered into before the date of
enactment of the Wall Street Transparency and
Accountability Act of 2010, the terms of which have
not expired as of the date of enactment of that Act,
shall be reported to a registered swap data
repository or the Commission by a date that is not
later than—(i) 30 days after issuance of the interim
final rule; or (ii) such other period as the
Commission determines to be appropriate.”

16 Pursuant to Section 4r(a)(2)(B), the Commission
on October 14, 2010 published in part 44 of its
regulations an interim final rule instructing
specified counterparties to pre-enactment swaps to
report data to a registered SDR or to the
Commission by a compliance date to be established
in reporting rules to be promulgated under Section
2(h)(5)(A) of the CEA and advising counterparties
of the necessity, inherent in the reporting
requirement, to retain information pertaining to the
terms of such swaps until reporting can be
effectuated under permanent rules. See Pre-
Enactment Swaps IFR, supra, note 17.

17 See CFTC Interim Final Rule for Reporting Pre-
Enactment Swap Transactions (“Pre-Enactment
Swaps IFR”), 75 FR 63080 (Oct. 14, 2010).

18 See CFTC Interim Final Rule for Reporting
Post-Enactment Swap Transactions (“Post-
Enactment Swaps IFR” or “Transition Swaps IFR”),
75 FR 78892 (Dec. 17, 2010).

as other aspects of the Dodd-Frank Act,
Senator Blanche Lincoln emphasized
that the provisions of new CEA Section
4r (added by Section 729 of the Dodd-
Frank Act) and new CEA Section 2(h)(5)
(added by Section 723 of the Dodd-
Frank Act) “should be interpreted as
complementary to one another to assure
consistency between them. This is
particularly true with respect to issues
such as the effective dates of these
reporting requirements * * *”19

This proposed rule refers to the two
types of swaps addressed in CEA
Section 2(h)(5) as follows. “Pre-
enactment swap” means a swap
executed before date of enactment of the
Dodd-Frank Act (i.e., before July 21,
2010) the terms of which have not
expired as of the date of enactment of
that Act.20 “Transition swap” means a
swap executed on or after the date of
enactment of the Dodd-Frank Act (i.e.,
July 21, 2010) and before the
compliance date specified in the final
swap data reporting and recordkeeping
requirements regulations in part 45 of
this chapter.2! Collectively, the
proposed rule refers to pre-enactment
swaps and transition swaps as
“historical swaps.”

B. The Commission’s Proposed Rule on
Swap Data Recordkeeping and
Reporting Requirements

On December 8, 2010, the
Commission published for comment a
notice of proposed rulemaking
concerning swap data (the “Swap Data
NPRM?”) that would establish swap data
recordkeeping and reporting
requirements applicable to registered
SDRs, derivatives clearing organizations
(“DCOs”), designated contract markets
(“DCMs”), swap execution facilities
(“SEFs”), SDs, major swap participants
MSPs, and non-SD/MSP
counterparties.22 The latter category of
swap counterparties would include but
not be limited to counterparties who
qualify for the statutory end user

19 Senator Blanche Lincoln, “Wall Street
Transparency and Accountability Act,”
Congressional Record, July 15, 2010, at S5923.

20 Subsection (A) of CEA Section 2(h)(5)
Reporting Transition Rules provides that “Swaps
entered into before the date of the enactment of this
subsection shall be reported to a registered swap
data repository or the Commission no later than 180
days after the effective date of this subsection.”

21 Subsection (B) of CEA Section 2(h)(5) Reporting
Transition Rules provides that “Swaps entered into
on or after [the] date of enactment [of the Dodd-
Frank Act] shall be reported to a registered swap
data repository or the Commission no later than the
later of (i) 90 days after [the] effective date [of
Section 2(h)(5)] or (ii) such other time after entering
into the swap as the Commission may prescribe by
rule or regulation.”

2275 FR 76574 (Dec. 8, 2010) (“Swap Data
NPRM”).

exception with respect to particular
swaps.23 Consistent with the purposes
of the Dodd-Frank Act, the Swap Data
NPRM would require generally that all
DCOs, DCMs, SEFs, and swap
counterparties keep full, complete and
systematic records, together with all
pertinent data and memoranda, of all
activities relating to the business of such
entities or persons with respect to
swaps. The proposed rules contemplate
that swap data reporting should include
data from each of two important stages
in the existence of a swap: the creation
of the swap, and the continuation of the
swap over its existence until its final
termination or expiration. The proposed
rules call for reporting of two sets of
data generated in connection with the
creation of the swap: primary economic
terms data and confirmation data.2¢
Reporting of swap continuation data can
follow either of two conceptual
approaches described in the Swap Data
NPRM: The life cycle or event flow
approach, or the state or snapshot
approach.25

The Swap Data NPRM did not address
CEA Section 2(h)(5)’s mandate that the
Commission adopt recordkeeping and
reporting rules applicable to pre-
enactment swaps or transition swaps,
but instead noted that a separate
rulemaking to establish requirements for
these historical swaps would address
the records, information and data
required to be maintained and the
timeframe for reporting such
information to a registered SDR or to the
Commission.2¢ This proposal would
establish recordkeeping and reporting
standards applicable to pre-enactment
and transition swaps.

C. The Interim Final Rules for Pre-
Enactment and Transition Swaps

Interim Final Rule for Pre-Enactment
Swaps. As described above, Title VII of
the Dodd-Frank Act added new Section
4r(a)(2) to the CEA, which provided for
the reporting of pre-enactment swaps
and directed that the Commission
promulgate, within 90 days of
enactment of the Dodd-Frank Act, an
interim final rule (“IFR”) providing for
the reporting of such swaps. On October
14, 2010, pursuant to the mandate of
CEA Section 4r(a)(2)(B), the
Commission published in new part 44
of its regulations an IFR instructing
specified counterparties to pre-
enactment swaps to report data to a
registered SDR or to the Commission by

23 CEA Section 2(h)(7).

24 See Swap Data NPRM, supra, note 22 at 76580—
76582.

25 ]d. at 76583—76584.

26 Id. at 76580 note 37.
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a compliance date to be established in
reporting rules to be promulgated under
CEA Section 2(h)(5), and advising such
counterparties of the necessity, inherent
in the reporting requirement, to preserve
information pertaining to the terms of
such swaps until reporting was
effectuated under permanent rules.2?
This Pre-Enactment Swaps IFR stated
that the reporting and recordkeeping
provisions established by Section 4r and
§§44.00—44.02 of the Commission’s
regulations would remain in effect until
the effective date of the permanent
reporting rules to be adopted by the
Commission pursuant to Section 2(h)(5)
of the CEA.28 A principal purpose of
this IFR was to advise counterparties of
the need to retain data related to swap
transactions so that reporting could be
effectuated under permanent rules
subsequently to be adopted.

With respect to the scope and
coverage of the Pre-Enactment Swaps
IFR, the Commission acknowledged
inconsistencies between the two Dodd-
Frank provisions governing the
Commission’s rulemaking. Specifically,
new CEA Section 4r(a)(2) limits
reportable pre-enactment swaps to those
whose terms have not expired on the
date of enactment of the Dodd-Frank
Act; Section 2(h)(5) does not contain the
same qualifying language. As discussed
in the Pre-Enactment Swaps IFR, the
Commission believes that failure to
limit the term “pre-enactment swap” to
unexpired swaps would require
reporting of every swap that has ever
been entered into; accordingly, the
Commission concluded that reportable
pre-enactment swaps should be limited
to those whose terms had not expired at
the time of enactment.29

Interim Final Rule for Transition
Swaps. Section 4r of the CEA did not
mandate an IFR establishing reporting
provisions for transition swaps. The
Commission nonetheless believed that
such a rule would provide clarity and
guidance with respect to such swaps, by
establishing that transition swaps will
be subject to Section 2(h)(5)(B)’s
reporting requirements and to
Commission regulations to be
promulgated thereunder. The
Commission also believed it was
prudent to advise potential
counterparties to such swaps that
implicit in this prospective reporting
requirement is the need to retain
relevant data until such time as
reporting can be effected. Accordingly,
on December 17, 2010 the Commission

27 See Pre-Enactment Swaps IFR, supra note 17,
at 63083.

28 See Pre-Enactment Swaps IFR, supra note 17.

29]d. at 63082.

published under Part 44 of its
regulations interim final rules
establishing that counterparties to
transition swaps will be subject to
permanent recordkeeping and reporting
requirements to be adopted by the
Commission pursuant to Section
2(h)(5)(B) of the CEA.30

The Commission intended both the
Pre-Enactment Swaps IFR and the
Transition Swaps IFR to put
counterparties on notice that swap data
should be retained pending the
adoption of permanent rules for pre-
enactment and transition swaps under
proposed part 46 of this chapter. With
respect to both pre-enactment and
transition swaps, the Commission stated
that counterparties to these transactions
should retain material information
about such transactions. The
Commission emphasized, however, that
in the context of the interim rules, no
counterparty was being required to
create new records with respect to
transactions that occurred in the past;
instead, records relating to the terms of
such transactions could be retained in
their existing format to the extent and in
such form as they presently exist.31

Comments Received. The Commission
received a number of comments in
response to each of the IFRs. Comments
generally fell into one or more of several
broad categories and in a number of
instances were common to both IFRs.
Some commenters observed that
issuance of IFRs in advance of
regulations further defining the term
“swap” (or defining other key terms in
the Dodd-Frank Act) creates legal and
regulatory uncertainty and increases
compliance risk; most of these
commenters urged the Commission to
further detail the record retention
aspects of the interim final rules.32 In
this connection, commenters requested
that the Commission issue guidance
clarifying and limiting the information
that must be retained,?3 or create a safe
harbor for good faith compliance
efforts.34 Energy interests suggested that
the Commission should ensure that end

30 See Transition Swaps IFR, supra note 18.

31 See Pre-Enactment Swaps IFR, supra note 17,
at 63086, and Transition Swaps IFR, supra note 18,
at 78894.

32 See, e.g., letters dated November 15, 2010 and
January 18, 2011 from the Working Group of
Commercial Energy Firms (“Working Group
letters”); letter dated November 15, 2010 from Hess
Corporation (“Hess Corporation letter”); letter dated
November 15, 2010 from the Edison Electric
Institute (“EEI letter”); letters dated November 15,
2010 and January 18, 2011 from the Not-for-Profit
Electric End User Coalition (“Coalition letters”);
letter dated January 18, 2011 from the American
Gas Association (“AGA letter”).

33 EEI letter.

34 Working Group letters; EEI letter; Hess
Corporation letter.

users need only report basic data in a
simplified reporting scheme, or should
outline categories of information that
need not be retained by persons who
anticipate becoming eligible for the end
user exemption under the Dodd-Frank
Act.35 One commenter urged greater
specificity with respect to the Pre-
Enactment IFR’s requirements, as well
as consistency with the standards
adopted by the Securities and Exchange
Commission (“SEC”) and international
regulators, and proposed alternatives to
the requirements adopted in the IFR for
pre-enactment swaps, particularly with
respect to reporting protocols, record
retention, and confidentiality issues
(notably, those confidentiality issues
arising in the context of cross-border
transactions).36 Another commenter
urged that U.S. swap data reporting
requirements should not apply with
respect to foreign swaps transactions,
where counterparties are non-U.S.
entities.3”

The Commission is mindful of these
concerns and expects to consider and
address them, as well as all comments
received in response to this proposed
rule, in formulating permanent rules
applicable to pre-enactment and
transition swaps.

II. Proposed New Regulations, Part 46

As provided in the Commission’s
Swap Data NPRM,38 Pre-Enactment
Swaps IFR,39 and Transition Swaps
IFR,40 this proposed rule addresses the
records, information, and data that must
be retained for historical swaps, the
timeframe for reporting data to an SDR
or the Commission concerning such
swaps, and the specific data to be
reported.

Recordkeeping. For historical swaps
in existence on or after the date of
publication of the proposed rule, the
rule would impose limited, specific
recordkeeping obligations.
Counterparties to such swaps would be
required to keep records of an asset
class-specific set of specified, minimum
primary economic terms. The
Commission believes that counterparties
to historical swaps will possess this
limited set of asset class-specific
information as part of their normal

35 AGA letter; Coalition letters.

36 Letter dated November 12, 2010, from the
International Swaps and Derivatives Association,
Inc. and the Futures Industry Association.

37 Letter dated January 11, 2011, from Barclays
Bank PLC, BNP Paribas S.A., Deutsche Bank AG,
Royal Bank of Canada, The Royal Bank of Scotland
Group PLC, Société Générale and UBS AG.

38 See Swap Data NPRM, supra note 20, at fn. 37.

39 See Pre-Enactment Swaps IFR, supra note 17.

40 See Transition Swaps IFR, supra note 18.
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business practices.#* Commission staff
have consulted with industry
representatives, including buy-side
counterparties, concerning information
routinely kept in this connection for
swaps in different asset classes.
Counterparties to historical swaps in
existence on or after the date of
publication of this proposed rule would
also be required to keep records of a
confirmation of their swaps if they have
that information in their possession on
or after the publication date (the date
from which public notice of this specific
proposed recordkeeping requirement is
available). The Commission requests
comment concerning the
appropriateness of these limited
recordkeeping requirements, and
specifically requests comment
concerning whether all counterparties to
historical swaps will possess the limited
set of asset class-specific information
called for by the proposed rule as part
of their normal business practices. If
there are any counterparties to historical
swaps who do not possess the limited
set of asset class-specific information
called for by the proposed rule, the
Commission requests comment from
such counterparties concerning what
information concerning historical swaps
such counterparties do possess, and
concerning what information such
counterparties retain concerning their
swaps in order to meet the requirements
of other applicable law, such as hedge
accounting requirements or the
requirements of applicable state law.

For historical swaps that were in
existence as of the date of enactment of
the Dodd-Frank Act but have expired or
been terminated prior to the publication
date of this proposed rule, a
counterparty would only be required to
keep records as provided in the
Commission’s IFRs concerning pre-
enactment and transition swaps:
namely, the information and documents
relating to the terms of the swap that the
counterparty possessed when the
applicable IFR was published, in
whatever format that information is kept
by the counterparty.42

41The Commission understands that the
terminology used to describe the specific terms and
conditions of a swap can vary among market
participants, and that agreed definitions for certain
terms could increase consistency among
participants in how historical swaps are described.
The Commission therefore requests comment on
whether the proposed minimum primary economic
terms for each asset class are sufficiently clear in
terms of what economic data is expected to be
reported, or whether further clarification is needed
in this respect.

42 As used in the IFRs, “format” refers to the
method by which the information is organized and
stored. It does not refer to a recording format (i.e.,

a format for electronic encoding of data).

The Commission understands that the
minimum primary economic terms for a
swap can vary widely depending on the
asset class of the underlying products or
on the nature of a particular product
within an asset class. Consequently, the
Commission encourages the industry to
reach an internal consensus about the
appropriate, asset class-specific,
minimum primary economic terms to be
reported for pre-enactment and
transition swaps. The Commission
welcomes comments from industry and
market participants in this regard, and
will consider them in determining the
minimum primary economic terms to be
specified in the final swap data
recordkeeping and reporting rules.

Reporting timeframe. The proposed
rule provides that swap data reporting
for historical swaps would commence
on the compliance date specified in the
Commission’s final swap data
recordkeeping and reporting regulations
in part 45 of this chapter.4? The
Commission believes that the purposes
of the Dodd-Frank Act can be best
served by establishing a single date for
the commencement of all swap data
reporting pursuant to that Act. It also
believes that the compliance date for the
final swap data reporting regulations in
part 45—the date on which reporting
must commence—is the most
practicable and appropriate date for this
purpose. The effective date will be set
by the Commission in its final swap
data reporting regulations.#4 In the
Swap Data NPRM, the Commission
requested comments concerning the
time needed to prepare automated
systems for swap data recordkeeping
and reporting prior to implementation
of the regulations, and it will carefully
consider the comments received in
response to that request. The
Commission similarly requests
comment concerning the proposal to
specify the same compliance date as the
date for initial data reporting concerning
pre-enactment and transition swaps,
and the time needed in this connection
for preparation of necessary automated
systems prior to the specified
compliance date.

Data to be reported. The proposed
rule specifies data to be reported for
historical swaps. For pre-enactment and
transition swaps in existence on or after
the date of publication of this proposed
rule, the rule specifies the data elements
to be reported. For historical swaps in
existence as of enactment of the Dodd-

4317 CFR part 45.

44 As provided in CEA Section 2(h)(5)(B), the
effective date must be no sooner than 90 days after
the effective date of CEA Section 2(h)(5), but may
be a later date set by the Commission.

Frank Act which expired or were
terminated prior to publication of this
proposed rule, the rule provides for
reporting of the information relating to
the terms of the transaction that was in
the possession of a reporting
counterparty as of publication of the
applicable Commission IFR regarding
pre-enactment or transition swaps, in
such format as it is kept by the reporting
counterparty.

As noted above, the Dodd-Frank Act
requires reporting of data concerning all
swaps in existence as of the legislation’s
enactment.#> Data concerning pre-
enactment swaps and transition swaps
will assist achievement of the systemic
risk mitigation, market transparency,
and market supervision purposes for
which the Dodd-Frank Act was enacted.
Such data will be needed to give
regulators the complete picture of the
swap market which the comprehensive
regulatory framework and reporting
requirements of the statute are designed
to provide. Data concerning historical
swaps also is necessary for the
Commission to prepare the semi-annual
reports it is required to provide to
Congress regarding the swap market.

The Commission is aware that
internal swap data retention policies are
not uniform among swap counterparties,
and that the current automated systems
of market participants vary with respect
to their suitability for swap data
reporting. The Commission believes it is
appropriate to limit the burden placed
on swap counterparties in connection
with data reporting for historical swaps,
to the extent that this can be done in a
manner consistent with the
requirements of the Dodd-Frank Act and
the Commission’s need for such data.
The Commission has also considered
comments received concerning the Pre-
Enactment Swaps IFR and Transition
Swaps IFR which requested that the
Commission specify clearly what data
would be required to be reported
concerning historical swaps.

Data reporting for historical swaps in
existence as of or after publication of
this proposed rule. For each pre-
enactment or transition swap in
existence as of or after publication of
this proposed rule, the rule calls (a) for
an initial data report on the compliance
date for data reporting, and (b), if such
a historical swap has not expired or
been terminated as of the compliance
date specified in the final part 45 swap
data reporting regulations, for ongoing
reporting of required swap continuation
data (as defined in the Commission’s
final part 45 swap data reporting

45 CEA Section 4r(a)(2)(A).
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regulations) during the remaining
existence of the swap.

The proposed rule calls for the initial
data report for historical swaps in
existence as of or after publication of
this proposed rule to include the
transaction terms included in the swap
confirmation if the confirmation was in
the reporting counterparty’s possession
on or after the publication date of this
proposed rule,*6 and in any event to
include all of the minimum primary
economic terms for a pre-enactment or
transition swap specified in the
appropriate table in the Appendix to the
proposed rule.

The Commission understands that
industry definitions used in
documenting some swap transactions,
for instance in some master agreements
or confirmations, may not match exactly
the asset class definitions included in
this proposed rule, which are the same
as the asset class definitions in the
Commission’s part 45 proposed rules
regarding swap data recordkeeping and
reporting requirements. The
Commission requests comment on how
the proposed asset class definitions in
this proposed rule and the overall swap
classification scheme embodied in them
might most appropriately be aligned
with current swap instrument
classifications used by the industry, and
with definitions employed by, e.g., the
International Swaps and Derivatives
Association (“ISDA”), the Edison
Electric Institute, the North American
Energy Standards Board, and others.

In addition, the Commission
anticipates that some swaps subject to
its jurisdiction may belong to two other
swap categories: mixed swaps, and
multi-asset swaps. Generally, a mixed
swap is in part a security-based swap
subject to the jurisdiction of the SEC
and in part a swap belonging to one of
the swap asset classes subject to the
jurisdiction of the Commission.4? Multi-
asset swaps are those that do not have
one easily identifiable primary
underlying notional item within the
Commission’s jurisdiction. The Dodd-
Frank Act defines “mixed swap” as
follows: “The term ‘security-based swap’
includes any agreement, contract, or
transaction that is as described in
section 3(a)(68)(A) of the Securities
Exchange Act of 1934 (15 U.S.C.
78c(a)(68)(A)) and is also based on the
value of 1 [sic] or more interest or other
rates, currencies, commodities,
instruments of indebtedness, indices,

46 The Commission understands that
counterparties may use either a short-form or a
long-form confirmation. Either form can be used to
satisfy this requirement.

47 See Swap Data NPRM, supra note 20, at 76586.

quantitative measures, other financial or
economic interest or property of any
kind (other than a single security or a
narrow-based security index), or the
occurrence, non-occurrence, or the
extent of the occurrence of an event or
contingency associated with a potential
financial, economic, or commercial
consequence (other than an event
described in subparagraph (A)(iii).” 48
The Commission requests comment
concerning how such swaps should be
treated with respect to swap data
reporting for historical swaps, and
concerning the category or categories
under which swap data for such swaps
should be reported to SDRs and
maintained by SDRs.

The initial data report for historical
swaps in existence as of or after
publication of this proposed rule would
also be required to include the Unique
Counterparty Identifier of the reporting
counterparty (as defined in part 45),29
and the reporting counterparty’s
internal system identifiers for the non-
reporting counterparty and the
particular swap transaction in question.

The proposed rule would give non-
reporting counterparties an additional
180 days after the compliance date
specified in the Commission’s final part
45 rules for data reporting before they
would be required to obtain and use a
Unique Counterparty Identifier in
connection with pre-enactment and
transition swaps. The Commission is
proposing this additional time because
it understands that the majority of non-
reporting counterparties are likely to be
non-SD/MSP counterparties. While SDs
and MSPs are likely to have
infrastructure in place that can
incorporate and track Unique
Counterparty Identifiers, non-SD-MSP
counterparties could need to acquire
new automated systems or undertake
modifications of existing systems in
order to incorporate identifiers. The
Commission requests comment
concerning the appropriateness of this
additional time, concerning the length
of the additional time provided, and
concerning whether the Commission
should differentiate further between SD
and MSP counterparties versus non-SD/
MSP counterparties with respect to use
of Unique Counterparty Identifiers for
non-reporting counterparties to pre-
enactment and transition swaps.

The proposed rule also requires the
reporting counterparty to report the
master agreement identifier (if any) used

48 Dodd-Frank Act §721(21), CEA §1a(47)(D).

49 The Commission intends to take the need for
reporting counterparties to obtain Unique
Counterparty Identifiers into account in setting the
effective date for the data reporting rules in part 45.

by the reporting counterparty’s
automated systems to identify the
master agreement governing a pre-
enactment or transition swap. This
information would allow the
Commission and other regulators to
aggregate transactional data to calculate
net or gross exposure of a particular
counterparty. The Commission requests
comment concerning whether its final
swap data recordkeeping and reporting
regulations for pre-enactment and
transition swaps should require such
reporting of a master agreement
identifier.

The Commission requests comment
concerning the appropriateness and
adequacy of these initial data report
requirements. Additionally, the
Commission requests comment on the
appropriate method for identifying the
association of an individual swap
transaction with a particular master
agreement or with a swap portfolio, in
order to identify individual swaps that
may be subject to close-out netting and
other provisions typical in portfolio
compression.50 Identifying this
association could be a necessary means
of enabling regulators to determine a
counterparty’s net exposure (current or
future) on the basis of transactional data
reported to SDRs. In particular, the
Commission requests comment on
whether reporting of a master agreement
identifier as provided in this proposed
rule is needed in this connection and
would provide a workable means of
achieving this goal.

The Commission has chosen to
propose limited requirements for
recordkeeping and initial data reports
concerning pre-enactment and
transition swaps because it understands
that the current recordkeeping and
reporting systems that some
counterparties to such swaps have at
present might not be able to fulfill, with
respect to historical swaps,
recordkeeping and reporting
requirements as extensive as those
proposed in part 45. In these
circumstances, the Commission believes
it is appropriate to limit the burden
imposed on such counterparties, to the
extent that this can be done in a way

50 The Commission’s proposed rule regarding
confirmation, portfolio reconciliation and portfolio
compression requirements for SDs and MSPs, 17
CFR part 23, defines portfolio compression as a
mechanism whereby substantially similar
transactions among two or more counterparties are
terminated and replaced with a smaller number of
transactions of decreased notional value, in an
effort to reduce the risk, cost, and inefficiency of
maintaining unnecessary transactions on the
counterparties’ books. See CFTC Notice of Proposed
Rulemaking: Confirmation, Portfolio Reconciliation
and Portfolio Compression Requirements for Swap
Dealers and Major Swap Participants, 75 FR 81519
(Dec. 28, 2010).
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that is consistent with the requirements
of the Dodd-Frank Act and the
Commission’s need for data concerning
historical swaps. The Commission
believes, however, that the limited set of
minimum primary economic terms data
set forth in this proposed rule with
respect to historical swaps is the
minimum necessary to give regulators a
picture of the risk exposures and
counterparty participation in such
swaps at the minimum level necessary
for the Commission and other regulators
to fulfill their regulatory
responsibilities. The Commission
requests comment concerning the
appropriateness of this approach to
initial data reporting for pre-enactment
and transition swaps.

Regarding ongoing reporting of
required swap continuation data during
the remaining existence of a pre-
enactment or transition swap after the
compliance date, the proposed rule
follows the life cycle approach for credit
swaps and equity swaps, and the state
or snapshot approach for interest rate
swaps, currency swaps, and other
commodity swaps. This same
distinction is made in the Commission’s
Swap Data NPRM, which sets forth the
Commission’s reasons for making this
distinction, reasons which also apply
with respect to part 46. The Commission
believes that this unified approach to
swap data reporting rules for pre-
enactment, transition, and post-
compliance-date swaps will minimize
recordkeeping and swap data reporting
burdens for industry and provide a
coherent and consistent picture of the
overall swap market to regulators. Since
the proposed part 45 continuation data
reporting requirements are aligned with
the approach taken in the SEC’s
proposed rules for security-based credit
and equity swaps, this also serves to
avoid differing requirements for
security-based swaps and swaps. The
Commission requests comment
concerning whether required reporting
of the same swap continuation data for
pre-enactment and transition credit
swaps and equity swaps, in line with
the requirements of proposed part 45
and of the SEC’s proposed rules, is
appropriate in this connection.

For pre-enactment or transition
interest rate swaps, currency swaps, and
other commodity swaps, this proposed
rule also limits continuation data
reporting obligations for non-SD/MSP
reporting counterparties. Specifically,
the proposal requires that SD or MSP
reporting counterparties must meet
continuation data reporting
requirements for pre-enactment and
transition swaps in those asset classes
that are the same as the continuation

data reporting requirements of proposed
part 45 for swaps in those asset classes.
While non-SD/MSP reporting
counterparties for such swaps are
required to report the state data 51
necessary to provide a daily snapshot
view of the primary economic terms of
the swap, the state data that must be
reported by non-SD/MSP reporting
counterparties for such swaps is limited
to the state data available to the non-SD/
MSP reporting counterparty on the
compliance date. This may consist of
only the data elements contained in the
table of minimum primary economic
terms for various swap asset classes, as
set forth in Appendix 1 to part 46, if that
is all that was available to the non-SD/
MSP reporting counterparty on that
date. This approach is designed to avoid
placing undue recordkeeping and
reporting burdens on non-SD/MSP
counterparties, who are the reporting
counterparties least likely to have the
automated systems needed for more
extensive reporting with respect to pre-
enactment or transition swaps. The
Commission requests comment
concerning the appropriateness of this
approach to continuation data reporting
for pre-enactment and transition swaps.

Data reporting for historical swaps in
existence as of enactment of the Dodd-
Frank Act but expired or terminated
prior to publication of this proposed
rule. For historical swaps in existence as
of enactment of the Dodd-Frank Act
which expired or were terminated prior
to publication of this proposed rule,
only an initial data report would be
required.52 For such swaps, the
proposed rule would require that the
reporting counterparty report such
information relating to the terms of the
transaction as was in that counterparty’s
possession as of issuance of the relevant
Commission IFR.53 This information
would be permitted to be reported in the
format in which it was kept by the
reporting counterparty.54

Selection of reporting counterparty.
This proposed rule provides that
determination of which counterparty to
a pre-enactment or transition swap is
the reporting counterparty for that swap
shall be made according to Dodd-Frank
Act’s hierarchy of counterparty types for
reporting obligation purposes, in which
SDs outrank MSPs, who outrank non-
SD/MSP counterparties. Where both

51 For purposes of this proposed rule, “state data”
has the meaning defined in part 45 of this chapter.
See Swaps Data NPRM, supra note 20, at 76599.

52 By its nature, continuation data reporting
occurs during the continuation of a swap prior to
its expiration or termination.

53 Pre-Enactment Swaps IFR, supra note 15, and
Transition Swaps IFR, supra note 18.

54 This could include submission of a PDF file.

counterparties are at the same
hierarchical level, the statute calls for
them to select the counterparty
obligated to report. The proposed rule
establishes a mechanism for
counterparties to follow in choosing the
counterparty to report in situations
where both counterparties have the
same hierarchical status. Where both
counterparties are SDs, or both are
MSPs, or both are non-SD/MSP
counterparties, the proposed rule
requires the counterparties to agree as
on term of their swap transaction which
counterparty will fulfill reporting
obligations. The proposed rule also
provides that, where only one
counterparty to a swap is a U.S. person,
the U.S. person should be the reporting
counterparty. The Commission believes,
preliminarily, that this approach may be
necessary in order to ensure compliance
with reporting requirements in such
situations. In these respects, the
proposed rule mirrors the provision of
the part 45 Swap NPRM regarding
selection of the reporting counterparty.

The proposed rule also provides that
determination of the reporting
counterparty shall be made with respect
to the current counterparties to the swap
as of the compliance date (for historical
swaps in existence as of that date) or as
of the prior expiration or termination of
the swap (for historical swaps expired
or terminated prior to the compliance
date), regardless of who the
counterparties to the swap were when it
was originally executed.

As noted above, where both
counterparties have the same
hierarchical status, the proposed rule
calls for the counterparties to agree as
one term of their swap transaction
which counterparty will fulfill reporting
obligations. In the case of a historical
swap executed prior to publication of
this proposed rule, for which the
agreement to enter into the swap has
already been made, agreement by the
counterparties on selection of the
reporting counterparty would require
negotiation occurring after the
agreement to enter into the swap was
made, and could require amendment of
the agreement to enter into the swap in
this respect. The Commission requests
comment concerning how two SD
counterparties, two MSP counterparties,
or two non-SD/MSP counterparties
should select the reporting counterparty
for a pre-enactment or transition swap
which was executed prior to the
publication date of this proposed rule,
and thus does not include an agreement
term selecting the reporting
counterparty. The Commission also
requests comment concerning whether
its final data recordkeeping and
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reporting rules for historical swaps
should prescribe a method for selecting
a reporting counterparty in such
circumstances. The Commission may
include such a method in the final data
recordkeeping and reporting rules for
historical swaps.

The Commission has received
comments regarding the part 45 Swap
NPRM suggesting that, where only one
counterparty to a swap is a U.S. person,
the counterparty designated as the
reporting counterparty under the
hierarchical approach based on the
Dodd-Frank Act and discussed above
should be applied in the same way as
for a swap where both counterparties
are U.S. persons. This would mean, for
example, that for a swap between a non-
U.S. SD and a U.S. non-SD/MSP
counterparty, the non-U.S. SD would be
the reporting counterparty. The
Commission requests comment
concerning how the reporting
counterparty for a historical swap
should be selected when one
counterparty is a non-U.S. person.

Non-duplication of previous
reporting. The Commission is aware that
in some instances, reporting
counterparties may have reported data
concerning pre-enactment or transition
swaps to a presently-existing trade
repository prior to the compliance date.
If such a repository is registered with
the Commission as an SDR as of the
compliance date, the Commission
would not require reporting
counterparties to report duplicate
information to the SDR, although it
would require reporting on the
compliance date of any information
required by this proposed rule that had
not already been reported to the SDR.

III. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) 55 requires that agencies
consider whether the rules they propose
will have a significant economic impact
on a substantial number of small entities
and, if so, provide a regulatory
flexibility analysis respecting the
impact.56 The regulations proposed by
the Commission would affect SDs,
MSPs, and non-SD/MSP counterparties
who are counterparties to one or more
pre-enactment or transition swaps. The
Commission has previously established
certain definitions of “small entities” to
be used by the Commission in
evaluating the impact of its regulations
on small entities in accordance with the
RFA.57

555 U.S.C. 601 et seq.
565 U.S.C. 601 et seq.
5747 FR 18618 (Apr. 30, 1982).

The Commission hereby determines
that SDs and MSPs should not be
considered small entities for purposes of
the RFA. SDs and MSPs will play a
central role in the national regulatory
scheme overseeing the trading of swaps.
With respect to SDs, the Commission
previously has determined that Futures
Commission Merchants (“FCMs”)
should not be considered to be small
entities for purposes of the RFA.58 Like
FCMs, SDs will be subject to minimum
capital and margin requirements and are
expected to comprise the largest global
financial firms.59 Similarly, with respect
to MSPs, the Commission has
previously determined that large traders
are not “small entities” for RFA
purposes.®0 Like large traders, MSPs
will maintain substantial positions,
creating substantial counterparty
exposure that could have serious
adverse effects on the financial stability
of the U.S. banking system or financial
markets.

With respect to non-SD/MSP
counterparties, the Commission believes
that the proposed regulations will not
create a significant economic impact on
a substantial number of small entities.
The proposed rule sets forth
recordkeeping and reporting
requirements with respect to pre-
enactment and transition swaps. The
Commission believes that the records
the proposed rule would require to be
kept are already kept by swap
counterparties in their normal course of
business. The proposed rule would
require limited swap data reporting for
pre-enactment or transition swaps, and
would require such reporting by non-
SD/MSP counterparties only with
respect to such swaps in which neither
counterparty is an SD or MSP. The
considerable majority of swaps involve
at least one SD or MSP. In addition,
most end users and other non-SD/MSP
counterparties who are regulated by the
Employee Retirement Income Security
Act of 1974 (“ERISA”), such as pension
funds, which are among the most active
participants in the swap market, are
prohibited from transacting directly
with other ERISA-regulated
participants.6® For these reasons, the
Commission does not believe that the
regulations would have a significant
economic impact on a substantial
number of small entities.

Accordingly, the Chairman, on behalf
of the Commission, hereby certifies

5847 FR 18618 (Apr. 30, 1982).

59 Additionally, the Commission is required to
exempt from designation entities that engage in a
de minimis level of swaps. Id. at 18619.

6047 FR at 18620.

6129 U.S.C. 1106.

pursuant to 5 U.S.C. 605(b) that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. Nonetheless,
the Commission specifically requests
comment on the impact this proposed
rule may have on small entities.

B. Paperwork Reduction Act

Introduction. Provisions of the
proposed rule would result in new
collection of information requirements
within the meaning of the Paperwork
Reduction Act (“PRA”).62 The
Commission therefore is submitting this
proposal to the Office of Management
and Budget (OMB) for review in
accordance with 44 U.S.C. 3507(d) and
5 CFR 1320.11. The title for this
collection of information is “Regulations
46.2 and 46.3—Swap Data
Recordkeeping and Reporting: Pre-
Enactment and Transition Swaps,” OMB
control number 3038—NEW. If adopted,
responses to this new collection of
information would be mandatory. The
Commission will protect proprietary
information according to the Freedom of
Information Act and 17 CFR part 145,
“Commission Records and Information.”
In addition, section 8(a)(1) of the Act
strictly prohibits the Commission,
unless specifically authorized by the
Act, from making public “data and
information that would separately
disclose the business transactions or
market positions of any person and
trade secrets or names of customers.”
The Commission also is required to
protect certain information contained in
a government system of records
according to the Privacy Act of 1974, 5
U.S.C. 552a.

Information Provided by Reporting
Entities/Persons. The proposed rule sets
forth recordkeeping and reporting
requirements for SDs, MSPs, and non-
SD/MSP counterparties.

Recordkeeping Burdens. Under
proposed Regulation 46.2, all
counterparties to pre-enactment or
transition swaps would be required to
keep records relating to such swaps. For
swaps that are in existence as of or after
the enactment of the Dodd-Frank Act,
but are expired as of the publication of
the proposed rule, the proposed
Regulation 46.2 requires that parties
simply maintain the swap records
already in their possession, in the form
in which they are already maintained.
For purposes of the PRA, the
Commission will not calculate the
burden for this requirement; the
Commission has previously calculated
the burden for this requirement in the

6244 U.S.C. 3501 et seq.
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PRA analyses for the interim final rules
for pre-enactment and transition swaps.

For pre-enactment or transition swaps
that are in existence as of or after the
publication of the proposed rule, the
proposed Regulation 46.2 would require
counterparties to keep records of a
minimum set of primary economic data
relating to such swaps. The Commission
believes that counterparties already
would possess this set of primary
economic data as part of their normal
business practices. The proposed
regulation provides that counterparties
must record certain additional
information (e.g., information relating to
confirmation) only if the counterparty is
in possession of that information on or
after the publication date of the
proposed rule. After the compliance
date specified in the Commission’s final
swap data rules in Part 45, proposed
Regulation 46.2 provides that
counterparties must record information
required by recordkeeping provisions of
those final swap rules only if such
information is available to the
counterparty on or after the compliance
date specified in those rules.

For historical swaps that are in
existence as of or after the publication
date of the proposed rule, the rule
would require the counterparties to
keep the records beginning on the
publication date of the proposed rule
and through the life of the swap, and for
a period of at least five years from the
final termination of the swap. In
calculating the burden of this
recordkeeping requirement for purposes
of the PRA, the Commission will not
include the burdens occurring after the
compliance date specified in the
Commission’s final swap data rules in
Part 45; the burden occurring after the
compliance date is and will be
subsumed by the recordkeeping burdens
calculated for those final rules.63
Therefore, for this proposed rule, the
Commission will only calculate a
recordkeeping burden for the time
period beginning with the publication
date of this proposed rule, and ending
on the compliance date. The
Commission estimates this period of
time to be approximately one year. The
Commission estimates that 30,300 SDs,
MSPs, and non-SD/MSP counterparties
will be affected by these recordkeeping
burdens during this time.%¢ With respect

63 The recordkeeping burden for those final rules
is calculated based on the number of annual
counterparties to swaps and therefore implicitly
includes counterparties to pre-enactment and
transition swaps that are unexpired after the
effective date.

64 As noted, the applicable recordkeeping burden
applies during a period estimated by the
Commission to be one year. The Commission has

to SDs and MSPs (an estimated 300
entities or persons), which will have
higher levels of swap recording activity
than non-SD/MSP counterparties, the
Commission estimates that the average
one-time burden per entity is 40 hours,
excluding customary and usual business
practices. With respect to non-SD/MSP
reporting counterparties (an estimated
30,000 entities or persons), who will
have lower levels of swap recording
activity, the Commission estimates that
the average one-time burden per entity
is 10 hours, excluding customary and
usual business practices. Therefore, the
total aggregate one-time burden is
312,000 hours. The Commission
requests comment on this estimate.

Reporting Burdens. The reporting
obligations set forth in proposed
Regulation 46.3 involve both an initial
data report and ongoing reporting of
required swap continuation data
relating to pre-enactment and transition
swaps. For historical swaps that are in
existence as of or after the enactment of
the Dodd-Frank Act, but expired prior to
publication of the proposed rule, the
rule would require only an initial data
report.

The proposed regulation provides that
reporting counterparties for pre-
enactment or transition swaps must
make an initial data report relating to
those swaps. The frequency of the report
would be once per swap, and the report
would occur on the compliance date of
the Commission’s final swap data
recordkeeping and reporting regulations
in Part 45. The report would not be
required to be made for historical swaps
that are expired as of the enactment of
the Dodd-Frank Act. The Commission
estimates that there are 1,800 affected
entities who will be reporting
counterparties for pre-enactment and
transition swaps.®5 The Commission
estimates that the average one-time

previously estimated that there are annually 30,000
non-SD/MSP entities who are counterparties to a
swap (see, e.g., the Commission’s Paperwork
Reduction Act statement for the Swap Data
Recordkeeping and Reporting Requirements
Proposed Rulemaking). The Commission has also
previously estimated that there are 250 SDs and 50
MSPs. Therefore, a total of 30,300 entities would be
subject to the recordkeeping burdens of the
proposed rule.

65 The Commission has previously estimated that
there are annually 1,500 non-SD/MSP
counterparties who are a “reporting counterparty”
(see, e.g., the Commission’s Paperwork Reduction
Act statement for the Swap Data Recordkeeping and
Reporting Requirements Proposed Rulemaking). In
addition, the Commission has previously estimated
that there are 250 SDs and 50 MSPs. The
Commission believes that the number of entities
who are reporting counterparties to pre-enactment
or transition swaps (that are in existence as of or
after the enactment of the Dodd-Frank Act) is
similar to the number of annual reporting
counterparties. The Commission requests comment
on this estimate.

reporting burden for each affected entity
is 24 hours. Therefore, the total
aggregate one-time burden is 43,200
hours. The Commission requests
comment on this estimate.

The proposed regulation also provides
for an ongoing reporting obligation that
must be fulfilled by reporting
counterparties to pre-enactment and
transition swaps that are in existence as
of the compliance date specified in the
Commission’s final swap data reporting
rules in part 45. The burden for this
ongoing reporting is and will be
subsumed by the reporting burden
calculated for the Commission’s final
swap data recordkeeping and reporting
regulations in part 45.66 Therefore, for
this proposed rulemaking, the
Commission will not calculate a burden
estimate for ongoing reporting.

Information Collection Comments.
The Commission invites the public and
other federal agencies to comment on
any aspect of the reporting and
recordkeeping burdens discussed above.
Pursuant to 44 U.S.C. 3506(c)(2)(B), the
Commission solicits comments in order
to: (i) evaluate whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Commission, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Commission’s estimate
of the burden of the proposed
collections of information; (iii)
determine whether there are ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(iv) minimize the burden of the
collections of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology.

Comments may be submitted directly
to the Office of Information and
Regulatory Affairs, by fax at (202) 395—
6566 or by e-mail at
OIRAsubmissions@omb.eop.gov. Please
provide the Commission with a copy of
submitted comments so that all
comments can be summarized and
addressed in the final rule preamble.
Refer to the Addresses section of this
notice of proposed rulemaking for
comment submission instructions to the
Commission. A copy of the supporting
statements for the collections of
information discussed above may be
obtained by visiting RegInfo.gov. OMB
is required to make a decision

66 The reporting burden for those final rules is
calculated based on the number of annual
“reporting counterparties” to swaps and therefore
implicitly include reporting counterparties to pre-
enactment and transition swaps that are unexpired
after the effective date.
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concerning the collection of information
between 30 and 60 days after
publication of this release.
Consequently, a comment to OMB is
most assured of being fully effective if
received by OMB (and the Commission)
within 30 days after publication of this
notice of proposed rulemaking.

C. Cost-Benefit Analysis

Introduction. Section 15(a) of the CEA
requires the Commission to consider the
costs and benefits of its actions before
issuing a rulemaking under the Act. By
its terms, section 15(a) does not require
the Commission to quantify the costs
and benefits of the rulemaking or to
determine whether the benefits of the
rulemaking outweigh its costs; rather, it
requires that the Commission “consider”
the costs and benefits of its actions.
Section 15(a) further specifies that the
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2) the
efficiency, competitiveness and
financial integrity of markets; (3) price
discovery; (4) sound risk management
practices; and (5) other public interest
considerations. The Commission may in
its discretion give greater weight to any
one of the five enumerated areas and
could in its discretion determine that,
notwithstanding its costs, a particular
rule is necessary or appropriate to
protect the public interest or to
effectuate any of the provisions of or
accomplish any of the purposes of the
Act.

Summary of Proposed Requirements.
The proposed rule provides that
counterparties to pre-enactment or
transition swaps must keep records of,
and must report, certain information
relating to the swaps. The proposed
reporting requirements involve both an
initial report and ongoing reporting that
continues until the final termination of
the swap.

Costs. There are recordkeeping and
reporting costs associated with the
proposed requirements to record and
report certain swap information. The
Commission has crafted the rule to be
efficient in terms of those costs and has
also attempted to minimize the burden
on non-SD/MSP counterparties. The
proposed rule provides that certain
records must be kept by a counterparty
only if the counterparty is in possession
of that information on or after certain
dates as provided in the regulations.
The proposed rule would require a
counterparty to a pre-enactment or
transition swap in existence as of or
after publication of this proposed rule to
keep, at a minimum, records of a
specified set of primary economic terms

data; however, the Commission believes
that counterparties already would
possess this information as part of their
normal business practices. For non-SD/
MSP reporting counterparties for pre-
enactment or transition swaps in the
interest rate, currency, or other
commodity asset classes, the proposed
rule limits the scope of required
continuation data reporting to the data
elements available to the reporting
counterparty on the compliance date
specified in the Commission’s final
swap data rules in Part 45.

Benefits. In addition to being
mandated by the Dodd-Frank Act,
reporting of data concerning pre-
enactment and transition swaps is
essential to the fundamental systemic
risk mitigation, transparency, and
market supervision purposes for which
the Dodd-Frank Act was enacted. This
reporting is necessary to give regulators
complete information regarding the
entire swap market. It provides the
Commission and other financial
regulators with necessary insight
concerning the number of transactions
and the number and type of participants
involved in the swap market, as well as
its outstanding notional size. Such
information provides both a baseline
against which to assess the development
of the swap market over time and a first
step toward a transparent and well-
regulated market for swaps. Data
concerning pre-enactment and
transition swaps also is necessary for
the Commission to prepare the semi-
annual reports it is required to provide
to Congress.

Public Comment. For the reasons set
forth above, the Commaission believes
that the benefits of the proposed
regulations outweigh their costs, and
has decided to issue them. The
Commission invites public comment on
its cost-benefit considerations.
Commenters are also invited to submit
any data or other information that they
may have quantifying or qualifying the
costs and benefits of the proposal with
their comment letters.

IV. Proposed Compliance Date

The Commission understands that,
after the date on which the Commission
issues final swap data recordkeeping
and reporting regulations, including its
final regulations concerning pre-
enactment and transition swaps, the
industry will need a reasonable period
of time to implement the requirements
of those regulations. Time may be
required for entities to register as SEFs,
DCMs, DCOs, or SDRs (or for extant
DCMs or DCOs to revise their rules and
procedures) pursuant to new
Commission regulations concerning

such entities. Time may also be needed
for registered entities and potential
swap counterparties to adapt or create
automated systems capable of fulfilling
the requirements of Commission
regulations concerning swap data
recordkeeping and reporting.
Accordingly, it may be appropriate for
the Commission’s final swap data
recordkeeping and reporting
regulations, including those for pre-
enactment and transition swaps, to
establish a compliance date that is later
than the date the final regulations are
issued.

The Commission requests comment
concerning the need for a compliance
date for its final swap data
recordkeeping and reporting
regulations, including those for pre-
enactment and transition swaps, that is
later than the date of their issuance;
concerning the benefits or drawbacks of
such an approach; concerning the length
of time needed for registered entities
and potential swap counterparties to
prepare for implementation in the ways
discussed above, or otherwise; and
concerning the compliance date which
the Commission should specify in its
final regulations concerning swap data
recordkeeping and reporting.

V. General Solicitation of Comments

The Commission requests comments
concerning all aspects of the proposed
regulations, including, without
limitation, all of the aspects of the
proposed regulations on which
comments have been requested
specifically herein.

Proposed Rules

List of Subjects in 17 CFR Part 46

Swaps, Data recordkeeping
requirements and Data reporting
requirements.

For the reasons set forth in the
preamble, and pursuant to the authority
in the Commodity Exchange Act, as
amended, and in particular Sections
2(h)(5) and 4r(a), the Commission also
hereby proposes to amend Chapter 1 of
Title 17 of the Code of Federal
Regulations by adding Part 46 to read as
follows:

PART 46—SWAP DATA
RECORDKEEPING AND REPORTING
REQUIREMENTS: PRE-ENACTMENT
AND TRANSITION SWAPS

Sec.

46.1 Definitions.

46.2 Recordkeeping for pre-enactment
swaps and transition swaps.

46.3 Swap data reporting for pre-enactment
swaps and transition swaps.

46.4 Unique identifiers.
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46.5 Determination of which counterparty
must report.

46.6 Third-party facilitation of data
reporting.

46.7 Reporting to a single swap data
repository.

46.8 Data reporting for swaps in a swap
asset class not accepted by any swap
data repository.

46.9 Required data standards.

46.10 Reporting of errors and omissions in
previously reported data.

Appendix to Part 46—Tables of Minimum
Primary Economic Terms Data for Pre-
Enactment and Transition Swaps.

Authority: Title VII, sections 723 and 729,
Pub. L. 111-203, 124 Stat. 1738.

§46.1 Definitions.

Terms used in this part are defined as
follows:

Asset class means the particular broad
category of goods, services or
commodities underlying a swap. The
asset classes include interest rate,
currency, credit, equity, other
commodity, and such other asset classes
as may be determined by the
Commission.

Compliance date means the
compliance date specified in the final
swap data recordkeeping and reporting
regulations in part 45 of this chapter as
the date on which those regulations will
be implemented, i.e., the date on which
registered entities and swap
counterparties must begin to comply
with those regulations.

Confirmation (confirming) means the
consummation (electronically or
otherwise) of legally binding
documentation (electronic or otherwise)
that memorializes the agreement of the
parties to all terms of a swap. A
confirmation must be in writing
(whether electronic or otherwise) and
must legally supersede any previous
agreement (electronically or otherwise).

Confirmation data means all of the
terms of a swap matched and agreed
upon by the counterparties in
confirming the swap.

Credit support agreement means an
International Swaps and Derivatives
Association, Inc. credit support
agreement or equivalent agreement.

Credit swap means any swap that is
primarily based on instruments of
indebtedness, including, without
limitation: any swap primarily based on
one or more broad-based indices related
to instruments of indebtedness; and any
swap that is an index credit swap or
total return swap on one or more indices
of debt instruments.

Currency swap means any swap
which is primarily based on rates of
exchange between different currencies,
changes in such rates, or other aspects
of such rates. This category includes

foreign exchange swaps as defined in
Commodity Exchange Act Section
1a(25).

Electronic reporting or reporting
electronically means reporting data in
compliance with § 46.9 of this part. The
obligation to report electronically is not
satisfied by electronic transmission of
an image of a document.

Equity swap means any swap that is
primarily based on equity securities,
including, without limitation: any swap
primarily based on one or more broad-
based indices of equity securities; and
any total return swap on one or more
equity indices.

Interest rate swap means any swap
which is primarily based on one or more
interest rates, such as swaps of
payments determined by fixed and
floating interest rates.

Major swap participant has the
meaning set forth in Commodity
Exchange Act, Section 1a(33), and any
Commission regulation implementing
that Section.

Master agreement means an
agreement, signed by the counterparties,
providing comprehensive
documentation of standard terms and
conditions covering one or more swap
transactions between such
counterparties.

Non-swap dealer/major swap
participant counterparty means a swap
counterparty that is neither a swap
dealer nor a major swap participant.

Other commodity swap means any
swap not included in the credit swap,
currency swap, equity swap, or interest
rate swap categories, including, without
limitation, any swap for which the
primary underlying item is a physical
commodity or the price or any other
aspect of a physical commodity.

Pre-enactment swap means any swap
entered into prior to enactment of the
Dodd-Frank Act of 2010 (July 21, 2010),
the terms of which have not expired as
of the date of enactment of that Act.

Reporting counterparty means the
counterparty required to report swap
data pursuant to §45.5 of this chapter.

Swap data repository has the meaning
set forth in Commodity Exchange Act
Section 1a(48), and any Commission
regulation implementing that Section.

Swap dealer has the meaning set forth
in Commodity Exchange Act, Section
1a(49), and any Commission regulation
implementing that Section.

Transition swap means any swap
entered into on or after the enactment of
the Dodd-Frank Act of 2010 (July 21,
2010) and prior to the compliance date
specified in the final swap data
reporting and recordkeeping
requirements regulations in part 45 of
this chapter.

§46.2 Recordkeeping for pre-enactment
swaps and transition swaps.

(a) Recordkeeping for pre-enactment
and transition swaps in existence on or
after April 25, 2011. Each counterparty
to any pre-enactment swap or transition
swap that is in existence on or after
April 25, 2011 shall keep the following
records concerning each such swap:

(1) Minimum records required. The
minimum records required to be kept
concerning each pre-enactment swap
and transition swap shall be as follows:

(i) Each counterparty shall keep
records of all of the minimum primary
economic terms data specified in the
appendix to this part.

(ii) If at any time on or after April 25,
2011 a counterparty is in possession of
a confirmation of the swap executed by
the counterparties, the counterparty
shall keep records of all terms of that
confirmation.

(2) Additional records required to be
kept if possessed by a counterparty. In
addition to the minimum records
required pursuant to paragraph (a)(1) of
this part, a counterparty that is in
possession at any time on or after April
25, 2011 of any of the following
documentation shall keep copies
thereof:

(i) Any master agreement governing
the swap, and any modification or
amendment thereof.

(ii) Any credit support agreement or
equivalent documentation relating to
the swap, and any modification or
amendment thereof.

(3) Records created or available after
the compliance date. In addition to the
records required to be kept pursuant to
paragraphs (a)(1) and (2) of this section,
each counterparty to any pre-enactment
swap or transition swap that remains in
existence on the compliance date shall
keep for each such swap, from the
compliance date forward, all of the
records required to be kept by §45.2 of
this chapter, to the extent that any such
records are created by or become
available to the counterparty on or after
the compliance date.

(b) Recordkeeping for pre-enactment
and transition swaps expired or
terminated prior to April 25, 2011. Each
counterparty to any pre-enactment swap
or transition swap that is expired or
terminated prior to April 25, 2011 shall
keep the following records concerning
each such swap:

(1) Pre-enactment swaps expired prior
to April 25, 2011. Each counterparty to
any pre-enactment swap that expired or
was terminated prior to April 25, 2011
shall retain the information and
documents relating to the terms of the
transaction that were possessed by the
counterparty on or after October 14,
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2010 (17 CFR 44.00 through 44.02).
Such information may be retained in the
format in which it existed on or after
October 14, 2010, or in such other
format as the counterparty chooses to
retain it. This paragraph (b)(1) does not
require the counterparty to create or
retain records of information not in its
possession on or after October 14, 2010,
or to alter the format, i.e., the method
by which the information is organized
and stored.

(2) Transition swaps expired prior to
April 25, 2011. Each counterparty to any
transition swap that expired or was
terminated prior to April 25, 2011 shall
retain the information and documents
relating to the terms of the transaction
that were possessed by the counterparty
on or after December 17, 2010 (17 CFR
44.03). Such information may be
retained in the format in which it
existed on or after December 17, 2010,
or in such other format as the
counterparty chooses to retain it. This
paragraph (b)(2) does not require the
counterparty to create or retain records
of information not in its possession on
or after December 17, 2010, or to alter
the format, i.e., the method by which
the information is organized and stored.

(c) Retention period. All records
required to be kept by this § 46.2 shall
be kept from the applicable dates
specified in paragraph (b) of this section
through the life of the swap, and for a
period of at least five years from the
final termination of the swap, in a form
and manner acceptable to the
Commission.

(d) Retrieval. Records required to be
kept pursuant to this § 46.2 shall be
retrievable as follows:

(1) Each record required to be kept by
a counterparty that is a swap dealer or
major swap participant shall be readily
accessible via real time electronic access
by the counterparty throughout the life
of the swap and for two years following
the final termination of the swap, and
shall be retrievable by the registrant or
its affiliates within three business days
through the remainder of the period
following final termination of the swap
during which it is required to be kept.

(2) Each record required to be kept by
a non-swap dealer/major swap
participant counterparty shall be
retrievable by the counterparty within
three business days through the period
during which it is required to be kept.

(e) Inspection. All records required to
be kept pursuant to this section shall be
open to inspection upon request by any
representative of the Commission, the
United States Department of Justice, or
the Securities and Exchange
Commission, or by any representative of
a prudential regulator. Copies of all

such records shall be provided, at the
expense of the entity or person required
to keep the record, to any representative
of the Commission upon request, either
by electronic means, in hard copy, or
both, as requested by the Commission.

§46.3 Swap data reporting for pre-
enactment swaps and transition swaps.

(a) Reporting for pre-enactment and
transition swaps in existence on or after
April 25, 2011. (1) Initial data report.
For each pre-enactment swap or
transition swap in existence on or after
April 25, 2011, the reporting
counterparty shall report electronically
to a swap data repository (or to the
Commission if no swap data repository
for swaps in the asset class in question
is available), on the compliance date,
the following:

(1) All of the terms of the confirmation
that are recorded in the automated
systems of the reporting counterparty, if
the terms so reported include all of the
minimum primary economic terms data
specified in the appendix to this part; or
all of the minimum primary economic
terms data specified in the appendix to
this part;

(ii) The Unique Counterparty
Identifier required pursuant to § 46.4 of
this part; and

(iii) The following additional
identifiers:

(A) The internal counterparty
identifier used by the automated
systems of the reporting counterparty to
identify the non-reporting counterparty;

(B) The internal transaction identifier
used by the automated systems of the
reporting counterparty to identify the
swap; and

(C) The internal master agreement
identifier (if any) used by the automated
systems of the reporting counterparty to
identify the master agreement governing
the swap.

(2) Non-duplication of previous
reporting. If the reporting counterparty
for a pre-enactment or transition swap
has reported any of the information
required as part of the initial data report
by paragraph (a) of this section to a
trade repository prior to the compliance
date, and if as of the compliance date
that repository has registered with the
Commission as a swap data repository,
then:

(i) The counterparty shall not be
required to report such previously
reported information to the swap data
repository again;

(ii) The counterparty shall be required
to report to the swap data repository on
the compliance date any information
required as part of the initial data report
by § 46.3(a) of this part that has not been

reported prior to the compliance date;
and

(iii) The initial data report required by
paragraph (b)(2) of this section and all
subsequent data reporting concerning
the swap shall be made to the same
swap data repository to which data
concerning the swap was reported prior
to the compliance date (or to its
successor in the event that it ceases to
operate, as provided in part 49 of this
chapter).

(3) Reporting of required swap
continuation data for a credit swap or
equity swap. For each pre-enactment or
transition swap in either the credit swap
or equity swap asset class, that is in
existence on or after April 25, 2011,
throughout the existence of the swap
following the compliance date, the
reporting counterparty, as defined in
part 45 of this chapter, shall report all
required swap continuation data
required to be reported for credit swaps
or equity swaps under part 45 of this
chapter.

(4) Reporting of required swap
continuation data for an interest rate
swap, other commodity swap, or
currency swap. For each pre-enactment
or transition swap in the interest rate,
other commodity, or currency asset
class, that is in existence on or after
April 25, 2011, throughout the existence
of the swap following the compliance
date, the reporting counterparty as
defined in part 45 shall report required
swap continuation data as follows:

(i) Swaps for which the reporting
counterparty is a swap dealer or major
swap participant. For each pre-
enactment swap or transition swap in
existence on or after April 25, 2011, for
which the reporting counterparty as
defined in part 45 is a swap dealer or
major swap participant, the reporting
counterparty shall report to a swap data
repository electronically all required
swap continuation data concerning the
swap as provided in part 45.

(ii) Swaps for which the reporting
counterparty is a non-swap dealer/
major swap participant counterparty.
For each pre-enactment swap or
transition swap in existence on or after
April 25, 2011, for which the reporting
counterparty as defined in part 45 is a
non-swap dealer/major swap participant
counterparty, the reporting counterparty
shall report to a swap data repository
electronically all required swap
continuation data concerning the swap
as provided in part 45. However,
notwithstanding any other provision of
part 45, the state data reported to
provide a snapshot view, on a daily
basis, of the primary economic terms of
the swap shall be the greater of the
following which is in the possession of
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the reporting counterparty on the
compliance date:

(A) The state data, or any part thereof,
for the swap as defined in part 45 of this
chapter; or

(B) All of the data elements contained
in the table of minimum primary
economic terms for pre-enactment or
transition swaps in the asset class of the
swap in question that is included in the
appendix to this part.

(b) Reporting for pre-enactment and
transition swaps expired or terminated
prior to April 25, 2011. (1) Pre-
enactment swaps expired or terminated
prior to April 25, 2011. For each pre-
enactment swap which expired or was
terminated prior to April 25, 2011, the
reporting counterparty shall report to a
swap data repository (or to the
Commission if no swap data repository
for swaps in the asset class in question
is available), on the compliance date,
such information relating to the terms of
the transaction as was in the reporting
counterparty’s possession on or after
October 14, 2010 (17 CFR 44.00 through
44.02). This information can be reported
via any method selected by the
reporting counterparty.

(2) Transition swaps expired or
terminated prior to April 25, 2011. For
each transition swap which expired or
was terminated prior to April 25, 2011,
the reporting counterparty shall report
to a swap data repository (or to the
Commission if no swap data repository
for swaps in the asset class in question
is available), on the compliance date,
such information relating to the terms of
the transaction as was in the reporting
counterparty’s possession on or after
December 17, 2010 (17 CFR 44.03). This
information can be reported via any
method selected by the reporting
counterparty.

§46.4 Unique identifiers.

The unique identifier requirements
for swap data reporting with respect to
pre-enactment or transition swaps shall
be as follows:

(a) By the compliance date, the
reporting counterparty (as defined by
part 45 of this chapter) for each pre-
enactment or transition swap in
existence on or after April 25, 2011, for
which an initial data report is required
by this part 46, shall obtain a Unique
Counterparty Identifier, as provided in
part 45, for itself, and shall include its
own Unique Counterparty Identifier in
the initial data report concerning the
swap. With respect to that Unique
Counterparty Identifier, the reporting
counterparty and the swap data
repository to which the swap is reported
shall comply thereafter with all unique
identifier requirements of part 45

respecting Unique Counterparty
Identifiers.

(b) Within 180 days after the
compliance date, the non-reporting
counterparty for each pre-enactment or
transition swap in existence on or after
April 25, 2011 for which an initial data
report is required by this part 46, shall
obtain a Unique Counterparty Identifier,
as provided in part 45, for itself, and
shall provide that Unique Counterparty
Identifier to the reporting counterparty.
Upon receipt of the non-reporting
counterparty’s Unique Counterparty
Identifier, the reporting counterparty
shall provide that Unique Counterparty
Identifier to the swap data repository to
which swap data for the swap was
reported. Thereafter, with respect to the
Unique Counterparty Identifier of the
non-reporting counterparty the
counterparties to the swap and the swap
data repository to which it is reported
shall comply with all requirements of
part 45 respecting Unique Counterparty
Identifiers.

(c) The Unique Counterparty
Identifier requirements of parts 46 and
45 of this chapter shall not apply to pre-
enactment or transition swaps expired
or terminated prior to April 25, 2011.

(d) The Unique Swap Identifier and
Unique Product Identifier requirements
of part 45 of this chapter shall not apply
to pre-enactment or transition swaps.

§46.5 Determination of which
counterparty must report.

(a) Determination of which
counterparty must report swap data
concerning each pre-enactment or
transition swap shall be made as
follows:

(1) If only one counterparty is an SD,
the SD shall fulfill all counterparty
reporting obligations.

(2) If neither party is an SD, and only
one counterparty is an MSP, the MSP
shall fulfill all counterparty reporting
obligations.

(3) For each pre-enactment swap or
transition swap for which both
counterparties are SDs, or both
counterparties are MSPs, or both
counterparties are non-SD/MSP
counterparties, the counterparties shall
agree as one term of their swap
transaction which counterparty shall
fulfill reporting obligations with respect
to that swap; and the counterparty so
selected shall fulfill all counterparty
reporting obligations.

(4) Notwithstanding the provisions of
paragraphs (a)(1) through (3) of this
section, if only one counterparty to a
pre-enactment swap or transition swap
is a U.S. person, that counterparty shall
be the reporting counterparty and shall

fulfill all counterparty reporting
obligations.

(5) If a reporting counterparty selected
pursuant to paragraphs (a)(1) through (4)
of this section ceases to be a
counterparty to a swap due to an
assignment or novation, and the new
counterparty is a U.S. person, the new
counterparty shall be the reporting
counterparty and fulfill all reporting
counterparty obligations following such
assignment or novation. If a new
counterparty to a swap due to an
assignment or novation is not a U.S.
person, the counterparty that is a U.S.
person shall be the reporting
counterparty and fulfill all reporting
counterparty obligations following such
assignment or novation.

(b) For pre-enactment and transition
swaps in existence as of the compliance
date, determination of the reporting
counterparty shall be made by applying
the provisions of paragraph (a) of this
section with respect to the current
counterparties to the swap as of the
compliance date, regardless of whether
either or both were original
counterparties to the swap when it was
first executed.

(c) For pre-enactment and transition
swaps for which reporting is required,
but which have expired or been
terminated prior to the compliance date,
determination of the reporting
counterparty shall be made by applying
the provisions of paragraph (a) of this
section to the counterparties to the swap
as of the date of its expiration or
termination, regardless of whether
either or both were original
counterparties to the swap when it was
first executed.

§46.6 Third-party facilitation of data
reporting.

Counterparties required by this part
46 to report swap data for any pre-
enactment or transition swap, while
remaining fully responsible for
reporting as required by this part 46,
may contract with third-party service
providers to facilitate reporting.

§46.7 Reporting to a single swap data
repository.

All data reported for each pre-
enactment or transition swap pursuant
to this part 46, and all corrections of
errors and omissions in previously
reported data for the swap, by any
registered entity or counterparty, shall
be reported to the same swap data
repository to which the initial data
report concerning the swap is made (or
to its successor in the event that it
ceases to operate, as provided in part 49
of this chapter).
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§46.8 Data reporting for swaps in a swap
asset class not accepted by any swap data
repository.

Should there be a swap asset class for
which no swap data repository currently
accepts swap data, each counterparty
required by this part 46 to report swap
data with respect to a pre-enactment or
transition swap in that asset class must
report that same data at a time and in
a form and manner determined by the
Commission.

§46.9 Required data standards.

In reporting swap data to a swap data
repository as required by this part 46,
each reporting counterparty shall use
the facilities, methods, or data standards
provided or required by the swap data
repository to which counterparty reports
the data.

§46.10 Reporting of errors and omissions
in previously reported data.

(a) Each swap counterparty required
by this part 46 to report swap data shall
report any errors and omissions in the
data so reported. Corrections of errors or
omissions shall be reported as soon as
technologically practicable after
discovery of any such error or omission.

(b) For pre-enactment or transition
interest rate swaps, currency swaps, or
other commodity swaps in existence as
of the compliance date, reporting
counterparties fulfill the requirement to
report errors or omissions in state data
previously reported as part of required
continuation data reporting by making
appropriate corrections in their next
daily report of state data as required by
this part 46 and part 45 of this chapter.

(c) Each counterparty to a pre-
enactment or transition swap that is not
the reporting counterparty as
determined pursuant to part 45, and that
discovers any error or omission with

respect to any swap data reported to a
swap data repository for that swap, shall
promptly notify the reporting
counterparty of each such error or
omission. Upon receiving such notice,
the reporting counterparty shall report a
correction of each such error or
omission to the swap data repository, as
provided in § 45.10(a) and (b) of this
chapter.

(d) Unless otherwise approved by the
Commission, or by the Director of
Market Oversight pursuant to part 45 of
this chapter, each swap counterparty
reporting corrections to errors or
omissions in data previously reported as
required by this part 46 shall report
such corrections in the same format as
it reported the erroneous or omitted
data.

Appendix to Part 46—Tables of
Minimum Primary Economic Terms
Data for Pre-Enactment and Transition
Swaps

MINIMUM PRIMARY ECONOMIC TERMS DATA FOR PRE-ENACTMENT AND TRANSITION CREDIT SWAPS AND EQUITY SWAPS

Sample category

Comment

An indication of the counterparty purchasing protection and of the

counterparty selling protection.
Information identifying the reference entity

An indication of whether or not both counterparties are swap dealers.
An indication of whether or not both counterparties are major swap par-

ticipants.

An indication of whether or not either counterparty is a swap dealer or

major swap participant.

The date and time of trade, expressed using Coordinated Universal

Time (“CUT”).
The venue where the swap was executed.
The effective date for the swap.
The expiration date for the swap.

TRE PrICE oot

The notional amount, the currency in which the notional amount is ex-
pressed, and the equivalent notional amount in U.S. dollars.

The amount and currency or currencies of any up-front payment.

A description of the payment streams of each counterparty

The title of any master agreement incorporated by reference and the

date of any such agreement.

If the transaction involved an existing swap, an indication that the
transaction did not involve an opportunity to negotiate a material
term of the contract, other than the counterparty.

The data elements necessary for a person to determine the market

value of the transaction.

Whether or not the swap will be cleared by a derivatives clearing orga-

nization.

The name of the derivatives clearing organization that will clear the

swap, if any.

If the swap is not cleared, all of the settlement terms, including, without
limitation, whether the swap is cash-settled or physically settled, and
the method for determining the settlement value.

Any other primary economic term(s) of the swap matched by the

counterparties in verifying the swap.

sold in the swap.

E.g., coupon.

E.g., assignment.

E.g., option buyer and option seller; buyer and seller.

The entity that is the subject of the protection being purchased and

E.g., strike, initial price, spread, etc.

E.g., annex, credit agreement.

MINIMUM PRIMARY ECONOMIC TERMS DATA FOR PRE-ENACTMENT AND TRANSITION CURRENCY SWAPS

Sample data field

Comments

1 Contract type .....ccoecveevieiiieiic e

2 Swap transaction date

ket swap, other.

E.g., swap, swaption, forwards, options, basis swap, index swap, bas-

Date when the swap was entered.
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MINIMUM PRIMARY ECONOMIC TERMS DATA FOR PRE-ENACTMENT AND TRANSITION CURRENCY SWAPS—Continued

Sample data field

Comments

Currency 1
CUITEINCY 2 ettt ettt sae e st e esaeeenns
Notional amount 1
Notional amount 2
Settlement agent of the reporting counterparty ..........c.cccoveeeieeneennne.
Settlement agent of the non-reporting counterparty
Settlement currency
10 Exchange rate 1
11 Exchange rate 2
12 Swap delivery type ..
13 EXPIration date .......ooooeiiiiiiieice e
Any other primary economic term(s) of the swap matched by the
counterparties in verifying the swap.

©oOo~NOO AW

International Organization for Standardization Code.
International Organization for Standardization Code.
For currency one.

For currency two.

ID of the settlement agent.

ID of the settlement agent.

If applicable.

At the moment of trade/agreement.

At the moment of trade/agreement, if applicable.
Cash or physical.

Expiration date of the contract.

MINIMUM PRIMARY ECONOMIC TERMS DATA FOR PRE-ENACTMENT AND TRANSITION INTEREST RATE SWAPS

Sample data field

Comment

Contract type
Swap transaction date ....
Swap effective date
Swap end-date
Notional amount one
Notional currency one

OO wWN =

Notional amount two
Notional currency two

o

9 Payer (fixed rate)
10 Fixed leg payment frequency
11 Direction

12
13
14
15
16
17

OPHON TYPE oo

Fixed rate.

Fixed rate day count fraction.

Floating rate payment frequency.

Floating rate reset frequency.

Floating rate index name/rate period.

18 Leg1

TO L 2 e

Any other primary economic term(s) of the swap matched by the
counterparties in verifying the swap.

E.g., swap, swaption, option, basis swap, index swap, etc.

Date when the swap was entered.

Effective date of the contract.

Expiration date of the contract.

The current active notional in local currency.

International Organization for Standardization code of the notional cur-
rency.

The second notional amount (e.g., receiver leg).

International Organization for Standardization code of the notional cur-
rency.

Is the reporting party a fixed rate payer? Yes/No/Not applicable.

How often will the payments on fixed leg be made.

For swaps—if the principal is paying or receiving the fixed rate. For
float-to-float and fixed-to-fixed swaps, it is unspecified. For non-swap
instruments and swaptions, the instrument that was bought or sold.

E.g., put, call, straddle.

If two floating legs, report what is paid.
If two floating legs, report what is received.

MINIMUM PRIMARY ECONOMIC TERMS DATA FOR PRE-ENACTMENT AND TRANSITION OTHER COMMODITY SWAPS

Sample data field

Comment

Contract type
Swap transaction date
QUANTIEY e e
Start date .
End-date
Buyer pay index
Seller pay index .
Buyer

O~NO OB WN =

PrICE e

11 Price unit

[C =T [ TSRS

Any other primary economic term(s) of the swap matched by the
counterparties in verifying the swap.

E.g., swap, swaption, option, etc.

Date when the swap was entered.

The unit of measure applicable for the quantity on the swap.

Predetermined start date from which payments will be exchanged.

Predetermined end date from which payments will be exchanged.

The published price as paid by the buyer.

The published price as paid by the seller.

Party purchasing product, e.g. payer of the fixed price (for swaps), or
payer of the floating price (for put swaption), or payer of the fixed
price (for call swaption).

Party offering product, e.g. payer of the floating price (for swaps),
payer of the fixed price (for put swaption), or payer of the floating
price (for call swaption).

E.g., fixed price, the heat rate value, etc.

The unit of measure applicable for the price on the transaction.

E.g., the grade of ail or refined product being delivered.
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Issued in Washington, DC, on April 6,
2011, by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2011-9446 Filed 4-22-11; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 83
[Docket ID DOD-2010-0S-0108]

RIN 0790-Al63

Alternative Dispute Resolution (ADR)
and Conflict Management

AGENCY: Defense Legal Services Agency,
DoD.

ACTION: Proposed rule.

SUMMARY: This part establishes policy
and assigns responsibilities. It
establishes a framework for encouraging
the expanded use of alternative means
of dispute resolution and conflict
management practices as an integral
part of normal business practices within
the Department of Defense.

DATES: Comments must be received by
June 24, 2011.

ADDRESSES: You may submit comments,
identified by docket number and or RIN
number and title, by any of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Room 3C843, Washington, DC 20301—
1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Christine M. Kopocis, 703—696—1809.

SUPPLEMENTARY INFORMATION:

Regulatory Procedures

Executive Order 12866, “Regulatory

Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been certified that 32 CFR part
83 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Sec. 202, Public Law 1044, “Unfunded
Mandates Reform Act”

It has been certified that 32 CFR part
83 does not contain a Federal mandate
that may result in expenditure by State,
local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
83 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
[would or would not], if promulgated,
have a significant economic impact on
a substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
83 does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

It has been certified that 32 CFR part
83 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 83

Personnel, Dispute resolution.
Accordingly, 32 CFR Part 83 is
proposed to be added to read as follows:

PART 83—ALTERNATIVE DISPUTE
RESOLUTION (ADR) AND CONFLICT
MANAGEMENT

Sec.

83.1 Purpose.

83.2 Applicability.
83.3 Definitions.
83.4 Policy.

83.5 Responsibilities.

Authority: 5 U.S.C. 571-584; Executive
Order 12988.

§83.1 Purpose.

This part:

(a) Establishes policy pursuant to title
5, United States Code (U.S.C.) 571-584
and Executive Order 12988.

(b) Assigns responsibilities, and

(c) Establishes a framework for
encouraging the expanded use of
alternative means of dispute resolution
and conflict management practices as an
integral part of normal business
practices within the Department of
Defense.

§83.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments, the Office of the Chairman
of the Joint Chiefs of Staff and the Joint
Staff, the Combatant Commands, the
Office of the Inspector General of the
Department of Defense, the Defense
Agencies, the DoD Field Activities, and
all other organizational entities within
the Department of Defense (hereafter
referred to collectively as the “DoD
Components”).

§83.3 Definitions.

These terms and their definitions are
for the purpose of this part.

Alternative dispute resolution (ADR).
Any procedure that is used to resolve
issues in controversy, including, but not
limited to, conciliation, facilitation,
mediation, fact finding, mini-trials,
arbitration, and use of ombuds, or any
combination thereof.

ADR coordinating committee. The
group consisting of the dispute
resolution specialists designated under
title 5 U.S.C. 571-584 or their
representatives from the DoD
Components and other officials
appointed by the Deputy General
Counsel (Legal Counsel) (DGC(LC)). The
purpose of the ADR Coordinating
Committee is to promote among the DoD
Components the exchange of
information on ADR and conflict
management design and
implementation.

Conflict management. A systemic
process used to proactively identify and
manage, at the earliest stage possible,
conflict that can lead to one or more
disputes, for the purpose of reducing the
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incidence of disputes and increasing the
likelihood that disputes that do arise
may be resolved efficiently, effectively,
and expeditiously. Techniques used in
the process include, but are not limited
to, structured unassisted negotiation
(e.g., use of interest-based negotiation
techniques), joint or collaborative
problem-solving, coaching, and the
design of an integrated conflict
management system.

§83.4 Policy.

It is DoD policy that:

(a) The Department of Defense shall
foster and advance collaboration and
coordination among the DoD
Components on the use of ADR and
conflict management practices.

(b) Each DoD Component shall
establish and implement ADR
program(s) to resolve disputes at the
earliest possible stage of the dispute and
at the lowest possible organizational
level. Any dispute, regardless of subject
matter, is a potential candidate for ADR.

(c) DoD personnel are encouraged to
identify and address underlying conflict
in order to prevent and avoid disputes.

(d) All personally identifiable
information (PII) collected during the
course of the ADR process shall be
maintained and protected in accordance
with title 32, Code of Federal
Regulations (CFR) part 310.

§83.5 Responsibilities.

(a) The General Counsel, Department
of Defense (GC, DoD) shall develop
policy and provide guidance on the
administration of ADR.

(b) The DGC(LC), under the authority,
direction, and control of the GC, DoD,
shall:

(1) Monitor the implementation of
policies and procedures pertaining to
the use of ADR and conflict
management practices within the
Department of Defense.

(2) Establish a data collection and
reporting system to evaluate the use of
ADR and conflict management
practices, as determined necessary,
within the Department of Defense.

(3) Provide reports, as determined
necessary, to the Secretary of Defense on
the use of ADR within the Department
of Defense.

(4) Chair the ADR Coordinating
Committee.

(5) Ensure that the ADR Coordinating
Committee:

(i) Shares information among the DoD
Components on ADR and conflict
management policies and practices.

(ii) Collaborates, as needed, in the
design and implementation of ADR and
conflict management practices.

(iii) Collaborates with other programs
in the Department of Defense (e.g.,

Equal Employment Opportunity (EEO))
as needed to integrate ADR and conflict
management into the normal business
practices of the Department of Defense.

(iv) Establishes DoD-wide working
groups and takes other steps to
coordinate and facilitate ADR and
conflict management practices within
the Department of Defense.

(6) Ensure that the Associate Director,
Center for Alternative Dispute
Resolution, Defense Office of Hearings
and Appeals:

(i) Provides support to the DGC(LC) in
fulfilling the duties under this part.

(ii) Provides facilitation,
administrative, and substantive support
for the activities of the ADR
Coordinating Committee.

(iii) Represents the Department of
Defense as a member of the Interagency
ADR Working Group Steering
Committee.

(iv) Upon request of a DoD
Component, provides consulting,
education, and referral services for the
design, implementation, training, and
evaluation of ADR and conflict
management practices.

(v) Upon request of a DoD
Component, designates and makes
available third-party neutrals qualified
to conduct ADR and conflict
management processes specified by the
DGC(LC).

(c) The Director, Washington
Headquarters Services (WHS), under the
authority, direction, and control of the
Director of Administration and
Management, shall offer ADR services to
WHS serviced customers in accordance
with Administrative Instruction 106 (see
http://www.dtic.mil/whs/directives/
corres/pdf/a106p.pdf).

(d) The Heads of DoD Components
shall:

(1) Appoint a dispute resolution
specialist as the term is used in title 5
U.S.C. 571-584 and inform the
Associate Director, Center for
Alternative Dispute Resolution, of the
appointment.

(2) Establish, implement, and operate
programs to expand the use of ADR and
conflict management practices that are
appropriate to their Component and in
accordance with public law and DoD
policy.

(3) Review and revise, where
appropriate, existing ADR and conflict
management practices to promote
increased awareness and use of ADR
and conflict management consistent
with DoD policy.

(4) Consistent with accomplishing
their assigned missions, actively
promote the use of ADR and conflict
management practices.

(5) Identify and eliminate barriers to
the use of ADR and conflict
management practices.

(6) Provide copies of Component ADR
policies and implementing procedures
to the Associate Director, Center for
Alternative Dispute Resolution.

(7) Provide representatives and
information to the ADR Coordinating
Committee and working groups, as
requested.

(8) Provide training to employees
involved in implementing and
maintaining the Component’s ADR
policy and program.

(9) Collaborate with other DoD
Components and other offices (e.g.,
Equal Employment Office) as
appropriate when designing and
implementing ADR and conflict
management policies and procedures.

(10) Establish a data collection system
to monitor ADR and conflict
management practices as determined
necessary and in compliance with the
information requirement in § 83.6 of this

art.
P (11) Link the Component’s ADR Web
site, if one is established, to the ADR
Web sites of other DoD Components as
well as to the Interagency ADR Working
Group Steering Committee Web site at
http://www.adr.gov.

(12) Use existing Government
resources, to the extent possible, to
avoid unnecessary expenditure of time
and money when designing and
implementing dispute resolution and
conflict management programs.

(13) Provide sufficient resources,
including dedicated personnel
resources, as necessary, to fulfill the
responsibilities listed in this part.

(14) Ensure the collection, use, and
release of PII complies with title 5
U.S.C. 552a as implemented by title 32
CFR part 310.

Dated: March 2, 2011.

Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2011-9750 Filed 4-22—11; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 223
[Docket ID: DOD-2010-0S-0108]
RIN 0790-Al64

DoD Unclassified Controlled Nuclear
Information (UCNI)

AGENCY: Department of Defense
ACTION: Proposed rule.
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SUMMARY: This rule updates policies and
responsibilities for controlling
Department of Defense (DoD)
Unclassified Controlled Nuclear
Information (UCNI) in accordance with
the provisions of current U.S. Code.
This revision streamlines and reflects
current practices within the Department
of Defense.

DATES: Comments must be received by
June 24, 2011.

ADDRESSES: You may submit comments,
identified by docket number and or RIN
number and title, by any of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
OSD Mailroom 3C843, Washington, DC
20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Linda B. Jones, (757) 229-3866.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, “Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

It has been certified that 32 CFR part
223 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribunal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in these Executive Orders.

Section 202, Public Law 1044,
“Unfunded Mandates Reform Act”

It has been certified that 32 CFR part
223 does not contain a Federal mandate
that may result in the expenditure by
State, local and tribunal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
223 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
223 does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”

It has been certified that 32 CFR part
223 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 223

National defense, Nuclear energy,
Reporting and recordkeeping
requirements, Security measures.

Accordingly, 32 CFR part 223 is
proposed to be revised as follows.

PART 223—DOD UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION (UCNI)

Sec.

223.1
223.2
223.3
223.4

Purpose.

Applicability.

Definitions.

Policy.

223.5 Responsibilities.

223.6 Procedures-identifying and
controlling DoD UCNIL

223.7 Procedures-determination of DoD
UCNL

Authority: 10 U.S.C. 128 and 5 U.S.C.
552(b)(3).

§223.1 Purpose.

This part:

(a) Assigns responsibilities and
prescribes procedures for the
implementation of policy in title 10,
United States Code (U.S.C.) 128, which
is the statutory basis for controlling
unclassified information on the physical

protection of DoD special nuclear
material (SNM), SNM equipment, and
SNM facilities. Such information is
referred to as DoD UCNI, to distinguish
it from a similar Department of Energy
(DOE) program.

(b) Identifies the authority to be used
for denying disclosure of DoD UCNI
under title 5 U.S.C. 552.

(c) Supplements security
classification guidance contained in
DoD Instruction 5210.67,* DOE
classification guide CG-SS—4 2 and
DoD/DOE joint classification guides by
establishing procedures for identifying,
controlling, and limiting the
dissemination of unclassified
information on the physical protection
of DoD SNM.

§223.2 Applicability.

This part applies to:

(a) Office of the Seceretary of Defense,
the Military Departments, the Office of
the Chairman of the Joint Chiefs of Staff
and the Joint Staff, the Combatant
Commands, the Office of the Inspector
General of the Department of Defense,
the Defense Agencies, the DoD Field
Activities, and all other organizational
entities within the Department of
Defense (hereafter referred to
collectively as the “DoD Components”).

(b) All SNM, regardless of form,
whether in reactor cores or other items
(including nuclear weapons) under the
direct control of the DoD Components.

(c) Nuclear weapons containing SNM
that are in DoD custody (hereafter
referred to as “nuclear weapons in DoD
custody”).

(d) Contractors, consultants, and
grantees of the Department of Defense.

§223.3 Definitions.

These terms and their definitions are
for the purposes of this part:

(a) Atomic Energy Defense Programs.
Activities, equipment, and facilities of
the Department of Defense that are
capable of the following:

(1) Development, production, testing,
sampling, maintenance, repair,
modification, assembly, utilization,
transportation, or retirement of nuclear
weapons or nuclear weapon
components.

(2) Production, utilization, or
transportation of DoD SNM for military
applications.

(3) Safeguarding of activities,
equipment, or facilities that support the
functions in paragraphs (a)(1) and (a)(2)
of this section, including the protection

1Copies available on the Internet at http://
www.dtic.mil/whs/directives/corres/pdf/
521067p.pdf.

2Copies available to authorized recipients from
the Director of Classification, Department of Energy.
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of nuclear weapons, nuclear weapon
components, or DoD SNM for military
applications at a fixed facility or in
transit.

(b) Document or material. The
physical medium on or in which
information is recorded, or a product or
substance that contains or reveals
information, regardless or its physical
form or characteristics.

(c) DoD UCNI. Unclassified
information on the physical protection
of DoD special nuclear material,
equipment, and facilities.

(d) Information. Any fact or concept,
regardless of the physical form or
characteristics of the medium on or in
which it is recorded, contained, or
revealed.

(e) Reviewing official. An individual
appointed by the Assistant Secretary of
Defense for Nuclear, Chemical and
Biological Defense Programs who may
make a determination that a document
or material contains, does not contain,
or no longer contains DoD UCNIL

(f) Safeguards. An integrated system
of physical protection, material
accounting, and material control
measures designed to deter, prevent,
detect, and respond to unauthorized
possession, use, or sabotage of DoD
SNM, SNM equipment or SNM
facilities.

(g) SNM. Defined in 42 U.S.C. 2014.

(h) SNM equipment. Equipment,
systems, or components whose failure
or destruction would cause an impact
on safeguarding DoD SNM resulting in
an unacceptable interruption to a
national security program or an
unacceptable impact on the health and
safety of the public.

(i) SNM facility. A DoD facility that
performs a function in support of
Atomic Energy Defense Programs whose
disruption could reasonably be expected
to have a significant adverse effect on
safeguarding DoD SNM, the health and
safety of the public or the common
defense and security.

(j) Unauthorized dissemination. The
intentional or negligent transfer, in any
manner and by any person, of
information contained in a document or
material determined by a reviewing
official to contain DoD UCNI, and so
marked in accordance with the
procedures in § 223.6 of this part, to any
person or entity other than an
individual or entity authorized access to
DoD UCNI in accordance with title 10
U.S.C. 128 and this part.

§223.4 Policy.

It is DoD policy that:

(a) Unauthorized dissemination of
unclassified information pertaining to
security measures, including security

plans, procedures, and equipment, for
the physical protection of DoD SNM,
equipment, or facilities is prohibited.

(b) Unclassified information shall be
protected as DoD UCNI based on a
determination that the unauthorized
dissemination of such information
could reasonably be expected to have a
significant adverse effect on the health
and safety of the public or the common
defense and security by significantly
increasing the likelihood of the illegal
production of nuclear weapons or the
theft, diversion, or sabotage of DoD
SNM, SNM equipment, or SNM
facilities.

(c) Information regarding physical
protection of DoD SNM shall be made
publicly available to the fullest extent
possible by applying the minimum
restrictions, consistent with the
requirements of title 10 U.S.C. 128,
necessary to protect the health and
safety of the public or the common
defense and security.

(d) This part and part 1017 of title 10
of the Code of Federal Regulations shall
be used as guidance for handling DOE
UCNI that is under DoD control.

(e) This part does not prevent a
determination that information
previously determined to be DoD UCNI
is classified information in accordance
with DoD 5200.1-R 3 and other
applicable standards of classification.

§223.5 Responsibilities.

(a) The Under Secretary of Defense for
Intelligence (USD(I)) shall oversee the
DoD program for controlling DoD UCNI
and coordinate DoD compliance with
the DOE program for controlling DOE
UCNIL.

(b) The Assistant Secretary of Defense
for Nuclear, Chemical and Biological
Defense Programs (ASD(NCB)), under
the authority, direction, and control of
the Under Secretary of Defense for
Acquisition, Technology and Logistics,
shall:

(1) Identify information regarding
nuclear weapons security and the
protection of SNM at DoD nuclear
reactor facilities as DoD UCNI and
protect it from unauthorized
dissemination, consistent with the
requirements of title 10 U.S.C. 128 and
this part.

(2) Advise the USD(I) on
implementation of the DoD UCNI
program.

(3) Designate a DoD UCNI reviewing
official, who shall be authorized to
determine that materials or documents
contain, do not contain, or no longer
contain DoD UCNIL

3 Available on the Internet at http://www.dtic.mil/

whs/directives/corres/pdf/520001r.pdf.

(c) The Director, Administration and
Management shall provide guidance, as
needed, to the Heads of the DoD
Components regarding title 5 U.S.C.
552, as implemented by title 32, Code of
Federal Regulations (CFR) 286, as it
applies to the DoD UCNI program.

(d) The Heads of the DoD Components
shall identify DoD UCNI within their
Component and protect it from
unauthorized dissemination, consistent
with the requirements of title 10 U.S.C.
128 and this part.

§223.6 Procedures—identifying and
controlling DoD UCNL.

(a) General. (1) The decision to protect
unclassified information as DoD UCNI
shall be based on a determination that
the unauthorized dissemination of such
information could reasonably be
expected to have an adverse effect on
the health and safety of the public or the
common defense and security by
increasing significantly the likelihood of
the illegal production of nuclear
weapons or the theft, diversion, or
sabotage of DoD SNM, SNM equipment,
SNM facilities or nuclear weapons in
DoD custody. This is called the “adverse
effects test.”

(2) DoD UCNI shall be identified,
controlled, marked, transmitted, and
safeguarded in the DoD Components
and the North Atlantic Treaty
Organization (NATO), and among DoD
contractors, consultants, and grantees.
Within NATO, DoD UCNI shall be
marked, controlled, and safeguarded as
“NATO RESTRICTED” information.

(3) Contracts requiring access to or the
preparation of unclassified information
that is or could be DoD UCNI shall
require compliance with this part and
any applicable DoD Component
regulations, and shall specify
requirements for identifying, marking,
handling and safeguarding DoD UCNI.

(b) Identifying DoD UCNI. (1) To be
designated and protected as DoD UCNI,
information must:

(i) Be unclassified.

(ii) Pertain to security measures,
including plans, procedures, and
equipment, for the physical protection
of DoD SNM, SNM equipment, SNM
facilities, or nuclear weapons in DoD
custody.

(ii1) Meet the adverse effects test.

(2) Information about DoD SNM shall
be protected as DoD UCNI if it falls
within one or more of the categories
listed in § 223.7(c) and meets the criteria
in paragraph (b)(1) of this section.

(3) DoD personnel, in making a
determination to protect unclassified
information as DoD UCNI, shall
consider the probability of illegal
production of nuclear weapons or of
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theft, diversion, or sabotage of DoD
SNM, SNM equipment, SNM facilities,
or nuclear weapons in DoD custody if
the information proposed for protection
were made available for public
disclosure and dissemination. The
cognizant official shall consider how the
unauthorized disclosure or
dissemination of such information
could assist a potential adversary in:

(i) Selecting a target for an act of theft,
diversion, or sabotage of nuclear
weapons in DoD custody, DoD SNM,
SNM equipment, or SNM facilities (e.g.,
relative importance of a facility or the
location, form, and quantity of DoD
SNM). Information that can be obtained
by observation from public areas outside
controlled locations should not be
considered as DoD UCNI.

(ii) Planning or committing an act of
theft, diversion, or sabotage of nuclear
weapons in DoD custody, DoD SNM,
SNM equipment, or SNM facilities (e.g.,
design of security systems; building
plans; methods and procedures for
transfer, accountability, and handling of
DoD SNM; or security plans,
procedures, and capabilities).

(iii) Measuring the success of an act
of theft, diversion, or sabotage of
nuclear weapons in DoD custody, DoD
SNM, SNM equipment, or SNM
facilities (e.g., actual or hypothetical
consequences of the sabotage of specific
vital equipment or facilities).

(iv) Illegally producing a nuclear
explosive device (e.g., unclassified
nuclear weapon design information
useful in designing a primitive nuclear
device; location of unique DoD SNM
needed to fabricate such a device; or
location of a nuclear weapon).

(v) Dispersing DoD SNM in the
environment (e.g., location, form, and
quantity of DoD SNM).

(d) Where questions or disagreements
arise on designation or continued
protection of information as DoD UCNI,
the reviewing official appointed by the
ASD(NCB) shall make the final
determination. If a determination cannot
be made because applicable guidance is
unclear or does not exist, the document
or material in question shall be referred
to the reviewing official for a
determination.

(c) Access to DoD UCNI. (1) No
explicit designation or security
clearance is required for access to DoD
UCNI; however, a person granted access
to DoD UCNI must have a need to know
the specific DoD UCNI to which access
is granted in the performance of official
duties or of DoD-authorized activities.

(2) The individual granting access to
DoD UCNI shall notify each person
granted such access of applicable
regulations, including the physical

protection and access requirements,
concerning the protection of DoD UCNI
as well as any special dissemination
limitations that apply to the specific
DoD UCNI to which access is being
granted, prior to dissemination of the
DoD UCNI to the person.

(3) The requirement to notify persons
granted access to DoD UCNI of
applicable regulations concerning
protection and dissemination of DoD
UCNI may be met by attachment of an
appropriate cover sheet to the front of
each document or material containing
DoD UCNI prior to its transmittal to the
person granted access.

(d) Marking DoD UCNI. (1) An
unclassified document with DoD UCNI
shall be marked “DoD UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION?” at the bottom on the
outside of the front cover, if any; on the
outside of the back cover, if any; on the
first page; and on each individual page
containing DoD UCNI.

(2) Within an unclassified document,
an individual page containing DoD
UCNI shall be marked to show which of
its portions contain DoD UCNI. In
marking sections, parts, paragraphs, or
similar portions, the parenthetical term
“(DoD UCNI)” shall be used and placed
at the beginning of the applicable
portions.

(3) In a classified document, an
individual page that has both DoD UCNI
and classified information shall be
marked at the top and bottom of the
page with the highest security
classification of information appearing
on that page. In marking sections, parts,
paragraphs, or similar portions, the
parenthetical term “(DoD UCNI)” shall
be used and placed at the beginning of
those portions containing DoD UCNI. In
a classified document, an individual
page that has DoD UCNI, but no
classified information, shall be marked
“UNCLASSIFIED//DoD UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION?” at the top and bottom
of the page, unless the page is marked
with the overall classification of the
document. The DoD UCNI marking may
be combined with other markings, if all
relevant statutory and regulatory
citations are included. DoD 5200.1-R
provides additional guidance on
marking classified documents.

(4) Other material (e.g., electronic
media, photographs, films, tapes, or
slides) containing DoD UCNI shall be
conspicuously marked “DOD
UNCLASSIFIED CONTROLLED
NUCLEAR INFORMATION,” in
accordance with paragraphs (d)(1)
through (d)(3) of this section, to ensure
that a recipient or viewer is aware of the
status of the information.

(e) Dissemination and Transmission.
(1) DoD UCNI may be disseminated
among the DoD Components, NATO,
and DoD contractors, consultants, and
grantees on a need-to-know basis for the
conduct of official business for the
Department of Defense. Dissemination
to NATO or other foreign or
international entities requires prior
review and approval by the appropriate
dissemination entity.

(2) Recipients shall be made aware of
the status as DoD UCNI for all such
information disseminated to them.
Transmission of DoD UCNI shall be by
means which preclude unauthorized
disclosure or dissemination (e.g., secure
phone, encrypted e-mail).

(3) Documents containing DoD UCNI
shall be marked as prescribed in
paragraph (d) of this section.
Transmittal documents shall call
attention to the presence of DoD UCNI
attachments using an appropriate
statement in the text or including at the
bottom of the transmittal document a
statement similar to: “The attached
document contains DoD Unclassified
Controlled Nuclear Information (DoD
UCNI).”

(4) DoD UCNI transmitted outside the
Department of Defense requires
application of an expanded marking to
explain the significance of the DoD
UCNI marking. That may be
accomplished by adding the transmittal
statement “DEPARTMENT OF
DEFENSE/UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION/EXEMPT FROM
MANDATORY DISCLOSURE UNDER
U.S.C. 552(b)(3), AS AUTHORIZED BY
10 U.S.C. 128” to the document cover
before transfer.

(5) When not commingled with
classified information, DoD UCNI may
be sent by first-class mail in a single,
opaque envelope or wrapping.

(6) DoD UCNI shall not be discussed
or transmitted over an unprotected
telephone or telecommunications circuit
(to include facsimile transmissions)
except in case of an emergency.

(7) Each part of electronically
transmitted messages containing DoD
UCNI shall be marked appropriately.
Unclassified messages, including e-mail,
with DoD UCNI shall have the
abbreviation “DoD UCNI” at the top of
the message, before the beginning of the
text, and the parenthetical marking
“(DoD UCNI)” preceding each portion of
text containing DoD UCNI information.

(8) DoD UCNI processed, stored, or
produced on stand-alone or networked
computer or other information
technology systems shall enforce
protection from unauthorized disclosure
or dissemination, in accordance with
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the procedures in paragraph (f) of this
section.

(9) A document marked as having
DoD UCNI may be reproduced
minimally without permission of the
originator and consistent with the need
to carry out official business.

(f) Safeguarding DoD UCNI. (1)
During normal working hours,
documents determined to contain DoD
UCNI shall be safeguarded and
controlled by measures designed to
reduce the risk of access to DoD UCNI
by unauthorized individuals. Particular
attention should be paid to areas where
DoD UCNI is used or stored if
unescorted access by unauthorized
individuals is possible.

(2) At the close of business, DoD
UCNI material shall be stored so to
preclude disclosure. Storage of such
material with other unclassified
documents in unlocked receptacles (e.g.,
desks, bookcases) is adequate if
Government or Government-contractor
internal building security is provided
during non-duty hours. When such
internal building security is not
provided, locked rooms or buildings
normally provide adequate after-hours
protection. If such protection is not
considered adequate, DoD UCNI
material shall be stored in locked
receptacles (e.g., locked file cabinet,
locked desk drawer, safe).

(3) Non-record copies of DoD UCNI
materials shall be destroyed by
shredding or burning or, if the
sensitivity or volume of the information
justifies it, in accordance with the
procedures specified by DoD 5200.1-R
for classified material. Record copies of
DoD UCNI documents shall be disposed
of in accordance with the DoD
Component’s record management
regulations. DoD UCNI on magnetic
storage media shall be disposed of by
overwriting to preclude its
reconstruction. DoD UCNI in electronic
form shall be deleted and also removed
from any desktop trash or recycling
files.

(4) Unauthorized disclosure of DoD
UCNI justifies investigative and
administrative actions to determine
cause, assess impact, and fix
responsibility. The DoD Component that
originated the DoD UCNI information
shall be informed of its unauthorized
disclosure and the outcome of the
investigative and administrative actions.
Unauthorized disclosure of DoD UCNI
material does not constitute a
compromise of classified information.

(g) Retirement of Document or
Material. (1) Any unclassified document
or material that is not marked as
containing DoD UCNI but that may
contain DoD UCNI shall be marked

upon retirement in accordance with the
DoD Component’s record management
regulations.

(2) A document or material marked as
containing DoD UCNI is not required to
be reviewed upon or subsequent to
retirement. Retired documents or
materials shall be reviewed in
accordance with paragraph (h) of this
section upon a request for their release
made pursuant to 5 U.S.C. 552.

(h) Requests for Public Release of
UCNI. (1) Pursuant to 10 U.S.C. 128,
information that qualifies as DoD UCNI
is exempt from mandatory disclosure
pursuant to title 5 U.S.C. 552. Requests
for the public release of DoD UCNI shall
be denied, in accordance with
procedures established in title 32 CFR
part 286, pursuant to title 5 U.S.C.
552(b)(3), citing title10 U.S.C. 128 as
authority.

(2) Requests for DOE UCNI shall also
be denied pursuant to title 5 U.S.C.
552(b)(3), but title 42 U.S.C. 2168 shall
be cited, with the concurrence of the
DOE, as the basis for invoking the
exemption.

(3) The reviewing official designated
by the ASD(NCB) shall review any
retired DoD UCNI document or material
upon a request for its release made
pursuant to title 5 U.S.C. 552.

§223.7 Procedures-determination of DoD
UCNIL.

(a) Use of the Guidelines. (1) The
guidelines in this section are the basis
for determining what unclassified
information regarding the physical
protection of DoD SNM, SNM
equipment, SNM facilities, or nuclear
weapons in DoD custody in a given
technical or programmatic subject area
are to be designated as DoD UCNL

(2) The decision to protect
unclassified information as DoD UCNI
shall be based on a determination that
the unauthorized dissemination of such
information could reasonably be
expected to have an adverse effect on
the health and safety of the public or the
common defense and security by
significantly increasing the likelihood of
the illegal production of nuclear
weapons or the theft, diversion, or
sabotage of SNM, SNM equipment, SNM
facilities, or nuclear weapons in DoD
custody.

(b) General Guidance. (1) Unclassified
information relating to the physical
protection of DoD SNM, SNM
equipment, SNM facilities, or nuclear
weapons in DoD custody is to be
protected from public disclosure to
prevent the adverse effects identified in
paragraph (a)(1) of this section. Public
availability of information that would

not result in such adverse effects is not
to be restricted.

(2) In controlling DoD SNM
information, only the minimum
restrictions needed to protect the health
and safety of the public or the common
defense and security shall be applied to
prohibit the disclosure and
dissemination of DoD UCNI.

(3) Any material that has been, or is,
widely and irretrievably disseminated
in the public domain and whose
dissemination was not, or is not, under
Government control is exempt from
control under these guidelines.
However, the fact that information is in
the public domain is not a sufficient
basis 