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Presidential Documents

Title 3—

The President

Proclamation 8649 of April 7, 2011

National Volunteer Week, 2011

By the President of the United States of America

A Proclamation

America’s story has been marked by the service of volunteers. Generations
of selfless individuals from all walks of life have served each other and
our Nation, each person dedicated to making tomorrow better than today.
They exemplify the quintessential American idea that we can change things,
make things better, and solve problems when we work together.

Volunteers are the lifeblood of our schools and shelters, hospitals and hot-
lines, and faith-based and community groups. From mentoring at-risk youth
and caring for older Americans to supporting our veterans and military
families and rebuilding after disasters, these everyday heroes make a real
and lasting impact on the lives of millions of women and men across
the globe.

Last year, nearly 63 million Americans gave of themselves through service.
Their compassion is a testament to the generosity of the American spirit.
In difficult times, Americans are coming together—tackling our challenges
instead of ignoring them—and renewing the principle that we are our broth-
er’s keeper and our sister’s keeper.

Today, as many Americans face hardship, we need volunteers more than
ever. Service opportunities tap the energy and ingenuity of our greatest
resource—the American people—to improve our neighborhoods and our
world. My Administration is committed to investing in community solutions
and increasing opportunities for Americans to serve. The bipartisan Edward
M. Kennedy Serve America Act strengthened the programs of the Corporation
for National and Community Service, which engage millions of citizens
each year in service through Senior Corps, AmeriCorps, and Learn and
Serve America. We are building the capacity of organizations and commu-
nities to tackle their own problems by investing in social innovation and
volunteer cultivation. And through United We Serve, a national call to
service, we are making it easier for women and men of all ages to find
volunteer opportunities or create their own projects where they see a need.

During National Volunteer Week, we celebrate the profound impact of volun-
teers and encourage all Americans to discover their own power to make
a difference. Every one of us has a role to play in making our communities
and our country stronger. I encourage all Americans to help us renew
progress and prosperity and build a brighter future for our Nation by visiting
www.Serve.gov to find a local project.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim April 10 through
April 16, 2011, as National Volunteer Week. I call upon all Americans
to observe this week by volunteering in service projects across our country
and pledging to make service a part of their daily lives.
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IN WITNESS WHEREQF, I have hereunto set my hand this seventh day
of April, in the year of our Lord two thousand eleven, and of the Independ-
ence of the United States of America the two hundred and thirty-fifth.

[FR Doc. 2011-8837
Filed 4-11-11; 8:45 am)]
Billing code 3195-W1-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Document Number AMS-FV-09-0047]

7 CFR Part 46

Perishable Agricultural Commodities
Act: Impact of Post-Default
Agreements on Trust Protection
Eligibility

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is amending the
regulations under the Perishable
Agricultural Commodities Act (PACA)
to allow, if there is a default in payment
as defined in the regulations, a seller,
supplier, or agent who has met the
PACA trust eligibility requirements to
enter into a scheduled agreement for
payment of the past due amount
without foregoing its trust eligibility.
USDA is also amending 7 CFR
46.46(e)(2) by adding the words “prior to
the transaction.” This change clarifies
that the 30-day maximum time period
for payment to which a seller can agree
and still qualify for coverage under the
trust refers to pre-transaction
agreements.

DATES: Effective Date: April 13, 2011.
FOR FURTHER INFORMATION CONTACT:
Phyllis L. Hall or Josephine E. Jenkins,
Trade Practices Section, 202—-720-6873.

SUPPLEMENTARY INFORMATION:
Background of PACA Trust Provisions

Under the 1984 amendment,
perishable agricultural commodities,
inventories of food or other derivative
products, and any receivables or
proceeds from the sale of such
commodities or products, are to be held
in a non-segregated floating trust for the
benefit of unpaid sellers. This trust is

created by operation of law upon the
purchase of such goods, and the
produce buyer is the statutory trustee
for the benefit of the produce seller. To
preserve its trust benefits, the unpaid
supplier, seller, or agent must give the
buyer written notice of intent to
preserve its rights under the trust within
30 calendar days after payment was due.
Alternatively, as provided in the 1995
amendments to the PACA, a PACA
licensee may provide notice of intent to
preserve its trust rights by including
specific language as part of its ordinary
and usual billing or invoice statements.

The trust is a non-segregated “floating
trust” made up of all of a buyer’s
commodity-related assets, under which
there may be a commingling of trust
assets. As each supplier gives
ownership, possession, or control of
perishable agricultural commodities to a
buyer, and preserves its trust rights, that
supplier becomes a participant in the
trust. Thus, trust participants remain
trust beneficiaries until they have been
paid in full.

Under current 7 CFR 46.46(e)(2), only
transactions with payment terms of 30
days from receipt and acceptance, or
less, are eligible for trust protection.
Section 46.46(e)(1) of the regulations (7
CFR 46.46(e)(1)) requires that any
payment terms beyond “prompt”
payment as defined by the regulations,
usually 10 days after receipt and
acceptance in a customary purchase and
sale transaction, must be expressly
agreed to, and reduced to writing, before
entering into the transaction. A copy of
the agreement must be retained in the
files of each party and the payment due
date must be disclosed on the invoice or
billing statement.

Over the past few years, several
federal courts have invalidated the trust
rights of unpaid creditors because these
creditors agreed in writing, and in some
cases, by oral agreement, after default on
payment, to accept payments over time
from financially troubled buyers. In
general, these courts have invalidated
the seller’s previously perfected trust
rights because the agreements were
deemed to extend payment terms
beyond 30 days.?

18See, Paris Foods Corp. v. Foresite Foods, Inc.,
No. 1:05-cv—-610-WSD, 2007 WL 568841 (N.D. Ga.
Feb. 20, 2007); Bocchi Americas Assoc. v.
Commerce Fresh Mktg., Inc., No. Civ. A. H0402411,
2005 WL 3164240 (S.D. Tex. Nov. 28, 2005);
American Banana Co. v. Republic Nat. Bank of
N.Y., 362 F.3d 33 (2nd Cir. 2004); Patterson Frozen

The court decisions at issue have held
that any post-default agreement,
whether oral or written, that extends the
buyer’s obligation to pay the seller’s
invoices beyond 30 days after receipt
and acceptance of the produce abrogates
the produce seller’s PACA trust rights.
These decisions have held that (1) when
a seller enters into the post-default
agreement, the agreement modifies any
valid payment agreement entered into
prior to the transaction and therefore
voids the trust protection,? and (2) post-
default agreements that allow for
installment payments exceeding 30 days
from receipt of produce violate the
PACA prompt-pay provisions.?

Many of the court decisions at issue
have been based on an interpretation of
§46.46(e) of the regulations (7 CFR
46.46(e)). Section 46.46(e)(1) (7 CFR
46.46(e)(1)) requires that parties who
elect to use different times for payment
must reduce their agreement to writing
before entering into the transaction.
Current § 46.46(e)(2) (7 CFR 46.46(e)(2))
states that the maximum time for
payment for a shipment to which a
seller can agree and still qualify for
coverage under the trust is 30 days after
receipt and acceptance of the
commodities. It is our interpretation
that § 46.46(e)(2), like paragraph (e)(1) of
the regulations (7 CFR 46.46(e)(1) and
(e)(2)), addresses pre-transaction
agreements only.

This interpretation of our regulations
is consistent with the Secretary’s
unwillingness to impute a waiver of
trust rights as illustrated in the policies
established by the Secretary and upheld
by the courts in the context of the trust
provisions of the Packers and
Stockyards Act (7 U.S.C. 181 ef seq.),
after which the PACA trust provisions
are largely modeled.4 In the context of
the PACA trust, the right to make a
claim against the trust are vested in the
seller, supplier, or agent who has met
the eligibility requirements of
paragraphs (e)(1) and (2) of § 46.46 (7

Foods, Inc. v. Crown Foods, Int’l, 307 F.3d 666, 667
(7th Cir. 2002); Greg Orchards Produce, Inc. v. P.
Roncone J., 180 F.3d 888, 892 (7th Cir. 1999);
Idahoan Fresh v. Advantage Produce, Inc., 157F.3d
197, 205 (3d Cir. 1998); In re Lombardo Fruit and
Produce Co., 12 F.3d 806, 809 (8th Cir. 1993); and
Hull v. Hauser’s Foods, Inc., 924 F.2d 777, 781-82
(8th Cir. 1991).

2 See American Banana Co., 362 F.3d at 33;
Patterson Frozen Foods, 307 F.3d at 669.

3 American Banana Co., 362 F.3d at 46.

4 See, e.g., In re Gotham Provision Co., Inc., 669
F.2d 1000, 1007 (5th Cir. 1982).
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CFR 46.46(e)(1) and (2)). The seller,
supplier, or agent remains a beneficiary
of the PACA trust until the debt owed

is paid in full as stated in section 5(c)(4)
of the statute. An agreement to pay the
antecedent debt in installments is not
considered payment in full. Thus, we do
not believe that a post-default payment
agreement should constitute a waiver of
a seller’s previously perfected trust
rights.

Notice of Proposed Rulemaking

In response to the Fruit and Vegetable
Advisory Committee’s request that the
Secretary of Agriculture address the
impact of post-default payment
agreement on PACA trust eligibility, a
proposed rule to amend PACA
regulations was published in the
Federal Register on June 8, 2010, [75 FR
32306].5 The proposal sought to amend
Title 7, Part 46 to ensure that qualified
PACA trust beneficiaries maintain their
trust protection after entering into a
post-default agreement. The comment
period initially closed on August 9,
2010. However, the comment period
was reopened and extended an
additional 30 days. The reopening of the
comment period was published in the
Federal Register on August 23, 2010,
[75 FR 51693]. The comment period
closed a second time on September 22,
2010.

The proposal sought to amend 7 CFR
46.46(e)(2) by adding the words “prior to
the transaction.” This change would
clarify that the 30-day maximum time
period for payment for a shipment to
which a seller can agree and still qualify
for coverage under the trust relates back
to paragraph (e)(1) which refers to pre-
transaction agreements.

The proposal also added a new
paragraph (e)(3) to 7 CFR 46.46. The
new paragraph provided that in
circumstances of a default in payment
as defined in § 46.46(a)(3), a seller,
supplier, or agent who has met the
eligibility requirements of § 46.46
paragraphs (e)(1) and (2) could agree in
writing to a schedule for payment of the
past due amount and still remain
eligible under the trust. The post-default
payment agreement could not extend
beyond 180 days from the default date.

Comments

AMS received 130 timely comments.
The commenters substantially approved
of the proposed rule, except in regard to
the limits on the length of post-default
payment agreements and on collection
activities. They expressed concerns that
the suggested wording in the proposed

5To view the proposed rule and the comments
we received, go to http:/www.regulations/gov.

regulation may itself create the same
confusion, uncertainty, and need for
costly litigation that the new regulation
aims to eliminate. Eighty-nine of the 130
commenters offered alternative language
for the amendment, four of which
included the rationale for the suggested
alternative language. These 89
commenters favored the removal of the
requirement of a written post-default
agreement and recommended the
deletion of the last three sentences of
§46.46(e)(3) of the proposed rule which
(1) set a 180-day limitation on post-
default agreements, (2) limited
collection activities in cases of
bankruptcy and civil actions, and 3)
stated that the remaining unpaid
amount under the scheduled payment
agreement continued to qualify for trust
protection.

Twenty-three of the 130 comments
raised legitimate concerns about the
proposed changes to the regulations,
stating:

1. It is contrary to the law—only full
payment ends a supplier’s trust rights.
The commenters suggested that the
proposed rule conflicts with the
statutory language that a trust creditor
remains eligible for trust benefits until
it has received full payment.

2. The regulation cements a post-
default waiver rule in the regulations.
The commenters reason that if the
Secretary acknowledges in the
regulations that some post-default
agreements can forfeit trust rights, this
could be interpreted by the courts to
prohibit all post-transaction agreements.

3. The proposed regulation will result
in more problems than currently exist.
The comments noted that there is no
problem in the industry with post-
default agreements to collect trust assets
outside of litigation, so, no regulatory
action is required over such agreements.

4. Routine past due collection efforts
will jeopardize trust rights. The
language in the proposed rule would
necessitate that every time there is a
past due debt, sellers will have to
consult a PACA lawyer.

5. All claims in trust cases would be
subject to extensive litigation about
post-default collection efforts.
Commenters noted that initially,
produce suppliers try to resolve past
due payments over the phone, thus,
under the proposed rule, every
subsequent trust claim will be the
subject of the same expensive litigation
to determine if there was a forfeiture
due to an oral post default agreement.

We recognize the serious nature of the
concerns the comments raise: That the
proposed regulation, as written, is
contrary to the plain language of the
statute that trust creditors remain

eligible until fully paid; that the
proposed regulation could be
interpreted broadly to prohibit all post-
transaction agreements; that it creates
new problems; that routine collection
activities could jeopardize trust rights
and give rise to extensive litigation.
Because we agree with these comments,
we are revising the regulation.

Twenty-eight of the 130 commenters
specifically requested that the 180-day
cap for post-default payment plans be
stricken from the proposed rule,
indicating that it may be unrealistic
under a multitude of circumstances, and
that the time limitation would create
new challenges to the trust eligibility of
a creditor who attempts to collect on a
past due debt. We agree.

In addition, we agree that Congress
intended that the seller, supplier, or
agent remains a beneficiary of the PACA
trust until the debt owed is paid and,
recognizing that a 180-day limitation
would create a new time limitation and
new opportunity for litigation and
misinterpretation of the regulations.
Therefore, we are removing the 180-day
limitation of post default agreements
from the final rule.

Commenters noted that initially,
produce suppliers try to resolve past
due payments over the phone, thus,
under the proposed rule, every
subsequent trust claim will be the
subject of the same expensive litigation
to determine if there was a forfeiture
due to an oral post default agreement.
Because we agree with the comments
that it is typical for produce suppliers
to attempt to resolve past due payments
over the telephone and, a requirement
for a written post-default agreement
would be burdensome and unnecessary,
we are removing the requirement that a
post-default agreement must be in
writing from the final rule.

It is our interpretation of the statute
and regulations that post-default
agreements are not an extension of the
30-day maximum time period for pre-
transaction agreements that would
result in a waiver of the seller’s trust
rights; post-default payment agreements
are an attempt to collect a debt that
remains due until fully paid. The
Secretary has long recognized a
significant difference between the
relative positions of buyers and sellers
before a transaction, versus their
positions after a buyer defaults on
payment. The Secretary has observed
that “produce sellers are not in an equal
bargaining position with produce
purchasers who are in possession of the
produce seller’s perishable agricultural
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commodities.” ¢ After a buyer has
defaulted on payment, the seller is at
the buyer’s mercy since produce
deteriorates rapidly, leaving no
collateral. Any agreement reached after
default is not an arm’s length
transaction. The trust is intended to
provide protection to the unpaid seller
whose bargaining position has changed
for the worse after delivering its
produce to a buyer. We do not believe
that a seller’s perfected trust rights
should be lost because the seller enters
into a payment arrangement, in an
attempt to collect a debt, after the buyer
has violated the PACA’s prompt
payment requirement.

We also agree with the comments
from a California law firm that
specializes in PACA law regarding the
proposal to limit collection activities in
cases of bankruptcy and civil actions.
The commenter reminded us that limits
on collection activities in cases of
bankruptcy and civil actions are
“already amply controlled under
existing laws and procedures
administered by the United States
district and bankruptcy courts* * *.”
Because laws already exist to ensure
that a buyer in bankruptcy and civil
actions cannot continue to make
preferential payments to select
creditors, we are eliminating the third
and fourth sentences in § 46.46,
paragraph (e)(3) of the final rule.

One commenter, a New Jersey based
attorney specializing in PACA,
recommended that the Secretary
withdraw the proposed new regulation
and solicit further suggestions for
alternate language. USDA opted not to
implement this recommendation. This
commenter also included a suggestion
for changes to §46.46 (c)(1),
§46.2(aa)(11). The commenter suggested
a new paragraph in §46.46 to address
payment terms with a debtor who has
entered into a post-default agreement.
We do not adopt the suggestion, as it
presents significant problems of
implementation and interpretation by
bringing separate, subsequent
transactions into the analysis. USDA
also opted not to adopt this suggestion
because it is beyond the scope of the
proposed rule.

The courts have expressed concern
that post-default agreements could
undermine the enforcement of the
prompt pay provisions of the PACA. No
commenters echoed the courts’
concerns. When a buyer defaults on
payment for produce, it has committed
a violation of section 2(4) of the PACA
(7 U.S.C. 499b(4)). The defaulting

6 See In re: Scamcorp, Inc., 57 Agric. Dec. 527,
563 (1998).

buyer’s license is then subject to
suspension or revocation, or the buyer
may be assessed a civil penalty for its
violations of the PACA. Allowing a
seller who has perfected its trust rights
to enter into a post-default payment
agreement with the defaulting buyer
does not negate the buyer’s violations of
the Act. The trust is a means to protect
the seller’s right to payment for
produce, not to enforce the prompt
payment provisions of the Act. The
Secretary can still initiate an
enforcement action against the buyer to
seek the appropriate sanction for
violations of the Act without regard to
any post-default agreement entered into
between the unpaid seller and the buyer
in default.

Based on full consideration of
comments received during the initial
and reopened comment periods, USDA
has determined that it is appropriate to
simplify the language of the final rule in
order to avoid creating any additional
confusion, uncertainty, and
unnecessarily protracted, costly
litigation about post-default agreements
and collection efforts. New § 46.46(3)
will be amended to delete the last three
sentences of the proposal, and permit
post-default agreements made in any
manner. Furthermore, accepting partial
payments after default would not affect
a seller’s trust rights.

No comments addressed the proposal
to amend § 46.46(e)(2) by adding the
words “prior to the transaction.” This
change would clarify that the 30-day
maximum time period for payment for
a shipment to which a seller can agree
and still qualify for coverage under the
trust relates back to paragraph (e)(1)
which refers to pre-transaction
agreements. Therefore, this change is
finalized as proposed.

Executive Orders 12866 and 12988

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866, and therefore,
has not been reviewed by the Office of
Management and Budget. This final rule
has been reviewed under Executive
Order 12988, Civil Justice Reform, and
is not intended to have retroactive
effect. This final rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.
There are no administrative procedures
that must be exhausted prior to any
judicial challenge to the provisions of
this final rule.

Effects on Small Businesses

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), USDA has

considered the economic impact of this
final rule on small entities. The purpose
of the RFA is to fit regulatory actions to
the scale of businesses subject to such
actions in order that small businesses
will not be unduly or disproportionately
burdened. The Small Business
Administration (SBA) has defined small
agricultural service firms (13 CFR
121.601) as those whose annual receipts
are less than $7,000,000. There are
approximately 14,400 firms licensed
under the PACA, a majority of which
could be classified as small entities.

The final regulations would clarify
that a trust beneficiary who has
perfected its trust rights does not forfeit
those rights by entering into a post-
default agreement to accept partial or
installment payments on the amount
past due. This language would provide
companies of all sizes with clear
regulatory guidance on this matter,
thereby reducing the time and expense
associated with litigating matters
involving post-default agreements and
trust right preservation under the PACA.
Therefore, we believe that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act

In accordance with OMB regulations
(5 CFR part 1320) that implement the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the information
collection and recordkeeping
requirements that are covered by this
final rule are currently approved under
OMB number 0581-0031.

E-Government Act Compliance

USDA is committed to complying
with the E-Government Act, which
requires Government agencies in general
to provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible. Forms are available on
our PACA Web site at http://
www.ams.usda.gov/paca and can be
printed, completed, and faxed.
Currently, forms are transmitted by fax
machine, postal delivery and can be
accepted by e-mail.

List of Subjects in 7 CFR Part 46

Agricultural commodities,
Definitions, Accounts and records,
Duties of licensees, Statutory trust.

For the reasons set forth in the
preamble, 7 CFR part 46 is amended as
follows:

PART 46—[AMENDED]

m 1. The authority citation for part 46
continues to read as follows:
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Authority: 7 U.S.C. 499a—499t.

m 2.In §46.46, paragraph (e)(2) is
revised, paragraphs (e)(3) and (4) are
redesignated as paragraphs (e)(4) and
(5), and a new paragraph (e)(3) is added
as follows:

§46.46 Statutory trust.

* * * * *

(e) * % %

(2) The maximum time for payment
for a shipment to which a seller,
supplier, or agent can agree, prior to the
transaction, and still be eligible for
benefits under the trust is 30 days after
receipt and acceptance of the
commodities as defined in §46.2(dd)
and paragraph (a)(1) of this section.

(3) If there is a default in payment as
defined in § 46.46(a)(3), the seller,
supplier, or agent who has met the
eligibility requirements of paragraphs
(e)(1) and (2) of this section will not
forfeit eligibility under the trust by
agreeing in any manner to a schedule for
payment of the past due amount or by
accepting a partial payment.

Dated: April 5, 2011.

Ellen King,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2011-8718 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 391, 590, and 592
[FDMS Docket Number FSIS-2006—-0025]
RIN 0583-AD40

New Formulas for Calculating the
Basetime, Overtime, Holiday, and
Laboratory Services Rates; Rate
Changes Based on the Formulas; and
Increased Fees for the Accredited
Laboratory Program.

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
its regulations to establish formulas for
calculating the rates that it charges meat
and poultry establishments, egg
products plants, and importers and
exporters for providing voluntary,
overtime, and holiday inspection, and
identification, certification, and
laboratory services. The 2011 basetime,
overtime, holiday, and laboratory
services rates in this final rule will be

applied on the effective date. For future
years, FSIS will use the formulas
established to calculate the annual rates.
FSIS will publish the rates annually in
Federal Register notices prior to the
start of each calendar year and will
apply them on the first FSIS pay period
at the beginning of the calendar year.
The Agency is also increasing the
codified flat annual fee for its
Accredited Laboratory Program for FY
2012 and FY 2013.

DATES: This final rule is effective May
22, 2011.

FOR FURTHER INFORMATION CONTACT: For
further information concerning policy
issues contact Rachel Edelstein,
Director, Policy Issuances Division,
Office of Policy and Program
Development, FSIS, U.S. Department of
Agriculture, Room 6065 South Building,
1400 Independence Ave., SW.,
Washington, DC 20250-3700; telephone
(202) 720-0399, fax (202) 690—0486.
For further information concerning
fees contact Michele Torrusio, Director,
Budget Division, Office of Management,
FSIS, U.S. Department of Agriculture,
Room 2159 South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250-3700; telephone
(202) 720-8700, fax (202) 690—4155.

SUPPLEMENTARY INFORMATION:
Background

The Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.) and the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451 et seq.) provide for
mandatory Federal inspection of
livestock and poultry slaughtered at
official establishments and of meat and
poultry processed at official
establishments. The Egg Products
Inspection Act (EPIA) (21 U.S.C. 1031 et
seq.) provides for mandatory inspection
of egg products processed at official
plants. FSIS bears the cost of mandatory
inspection provided during non-
overtime and non-holiday hours of
operation. Official establishments and
official egg products plants pay for
inspection services performed on
holidays or on an overtime basis.

Under the Agricultural Marketing Act
of 1946 (AMA), as amended (7 U.S.C.
1621 et seq.), FSIS provides a range of
voluntary inspection, certification, and
identification services to assist in the
orderly marketing of various animal
products and byproducts. These
services include the certification of
technical animal fats and the inspection
of exotic animal products, such as
antelope and elk products. The AMA
provides that FSIS may assess and
collect fees to recover the costs of the

voluntary inspection, certification, and
identification services it provides.

Also under the AMA, FSIS provides
certain voluntary laboratory services
that establishments and others may
request the Agency to perform.
Laboratory services are provided for
four types of analytic testing:
Microbiological testing, residue
chemistry tests, food composition tests,
and pathology testing. Again, the AMA
provides that FSIS may collect fees to
recover the costs of providing these
services.

FSIS also accredits non-Federal
analytical laboratories under its
Accredited Laboratory Program. Such
accreditation allows laboratories to
conduct analyses of official meat and
poultry samples. The Food, Agriculture,
Conservation, and Trade Act of 1990, as
amended, mandates that laboratory
accreditation fees cover the costs of the
Accredited Laboratory Program. This
same Act mandates an annual payment
of an accreditation fee on the
anniversary date of each accreditation.

Proposed Rule

On October 8, 2009, FSIS published a
proposed rule to amend its regulations
to establish formulas for calculating the
rates it charges meat and poultry
establishments, egg products plants, and
importers and exporters for providing
voluntary, overtime, and holiday
inspection, and identification,
certification, and laboratory services (74
FR 51800). FSIS also proposed to keep
the annual fee for its Accredited
Laboratory Program at $4,500 for FY
2009, 2010 and 2011, and increase it to
$5,000 for FY 2012 and FY 2013 (74 FR
51802).

As FSIS explained in the proposed
rule, historically, the Agency amended
its regulations annually to change the
rates and fees. However, because the
rulemaking process is lengthy, the fiscal
year repeatedly would partially elapse
before the Agency could publish a final
rule to amend its rates and fees. As a
result, the Agency was unable to recover
the full cost of the services it provided.

To address the delays in recovering
the cost of services, in January 2006,
FSIS amended its regulations to provide
for multiple annual rate and fee
increases in one action (71 FR 2135).
With this rulemaking, the rates and fees
for 2006—2008 were increased and FSIS
established criteria for determining the
rate and fee increases on a multi-year
basis. While this solution enabled the
Agency to increase rates and fees each
year, estimates used to establish the
annual rates and fees were imprecise
and have left the Agency collecting too
little, and thus, not fully recovering its
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costs. Because of the duration of the
rulemaking process, rate increases have
not been available until approximately
three-fourths of the way into the fiscal
year. This has resulted in a considerable
monetary loss for FSIS.

In 2009, the Agency performed a cost
analysis using actual FY 2008 data. On
the basis of that analysis, the October
2009 proposed rule set forth the various
rates FSIS projected it needed to charge
in order to recover its costs. FSIS
developed proposed formulas in
consultation with a private accounting
firm to determine the rates for FY 2010
and future years. FSIS also proposed
raising its fees for the Accredited
Laboratory Program to cover its
increased direct overhead costs,
including salary increases, employee
benefits, inflation, and bad debt, and to
maintain an adequate operating reserve.

Final Rule

In this final rule, FSIS is amending its
regulations to codify, with
modifications, the proposed formulas
for calculating and establishing the rates
for basetime, overtime, holiday, and
laboratory services set forth in the
proposed rule. FSIS has also made
changes to the proposed regulatory text
to correct inadvertent inconsistencies in
terminology. For example, the preamble
to the proposed rule referred to “fees”
for the basetime, overtime, holiday, and
laboratory services rates. In this
preamble, FSIS is consistently using the
term “rate” for the basetime, overtime,
holiday, and laboratory services rates,
and “fee” for the laboratory accreditation
fee.

In the proposed rule, the Agency
stated that the basetime, overtime,
holiday, and laboratory services rates
would be determined “For each fiscal
year and based on previous fiscal year’s
actual costs and hours” (proposed 9 CFR
391.2(a), 391.3, 391.4(a), 590.126,
590.128, 592.510(a), 592.520, 592.530).
Because of the time necessary to obtain
previous fiscal year data and to
calculate the formulas, in this final rule
FSIS is specifying that the rates will be
determined for each calendar year, as
opposed to for “each fiscal year,” based
on the previous fiscal year’s (ending on
September 30) actual costs and hours
data, except for the cost of living and
inflation percentages. FSIS is also
specifying that the cost of living and
inflation percentages included in the
formulas will be based on economic
assumptions for the calendar year in
which the rates will apply.

The proposed provisions for the
“overhead rate” (9 CFR 391.2(b)(3) and
592.510(b)(3)) stated that the rate is
based on the “average information

technology (IT) costs from the previous
two years in the Public Health Data
Communication Infrastructure System
Fund.” The Agency proposed the two
year average because of excessively high
2007 IT costs. However, in this final
rule, to maintain consistency with the
timeframes used in the other rate
calculations, the Agency is amending 9
CFR 391.2(b)(3) and 592.510(b)(3) to
refer to the “information technology
costs from the previous fiscal year.” In
addition, the preamble discussion of the
overhead rate stated that the rate
included “provision for the operating
balance”. This language was not
included in the proposed codified text.
This final rule corrects the codified text
to include the addition of the provision
for the operating balance.

The proposed regulatory text for the
“benefits” and “travel and operating
rates” (9 CFR 391.2(b)(1) and (2), and
592.510(b)(1) and (2)) did not specify
that the applicable costs would be
divided by the applicable hours. The
proposed regulatory text did not clearly
state that the percentage of the cost of
living increase (for the basetime,
overtime, holiday, laboratory services,
and benefits rate) and the percentage of
inflation (for the travel and operating
and overhead rates) adjustments are
added to the quotients of pay divided by
hours in the rate formulas. However,
FSIS did provide examples in the
preamble which indicated that costs
would be divided by the hours, and
demonstrated how the percent of cost of
living and inflation are calculated, then
added in the formulas to determine the
appropriate rates. In this final rule, the
regulatory text has been modified to
clearly state that applicable costs would
be divided by applicable hours and the
cost of living and inflation percentage
adjustments are added to the quotients
in the formulas to determine the rates.

The proposed rule’s discussion of the
“Proposed Formulas” (FR 74 51801) and
the codified text (9 CFR 391.2(a),
391.3(a) and (b), 391.4(a), 590.126,
590.128, 592.510(a), 592.520, and
592.530) used the terms “regular hours”
and “hours worked” interchangeably. In
this final rule, the Agency is amending
the codified text to use consistently the
term “regular hours.” The term “regular
hours” refers to the hours during regular
working time (not including holiday or
overtime hours) that are associated with
on-site food product inspection.

In addition, the proposed rule’s
preamble (74 FR 51801) and codified
text included the term “salaries paid” (9
CFR 391.2(a), 391.3(a) and (b), 391.4(a),
590.126, 590.128, 592.510(a), 592.520,
and 592.530). In this final rule, for
clarity, the term “salaries paid” is being

replaced by “regular direct pay” because
this is the pay for “regular hours.”

FSIS intends to announce future
annual rate changes, using the formulas
in this final rule, in Federal Register
notices approximately 30 days prior to
the start of each new calendar year. FSIS
will apply the new rates at the start of
the first FSIS pay period each new
calendar year. The 2011 rates in this
final rule will be applied starting May
22,2011, the first pay period 30 days
after the publication of the rule.

This final rule adopts the proposed
fees for the accredited laboratory
program. FSIS will propose changes to
the laboratory accreditation fees in
future rulemakings when necessary.

Recalculated Rates

The rates published in the October
2009 proposed rule were calculated
using the best data and economic
analyses available at the time. These
rates were based upon actual FY 2008
data. The proposed rule stated that the
rates would be based on the previous
year’s actual costs and hours. Fiscal
Year 2010 ended on September 30,
2010, and the Agency’s FY 2010 actual
cost data are now available. In addition,
since the publication of the proposed
rule, the Office of Management and
Budget (OMB) released updated
projected economic assumptions,
“Analytical Perspectives, Budget of the
United States Government, Fiscal Year
2011.” The economic assumptions in the
“Economic and Budget Analyses”
section, http://www.whitehouse.gov/
sites/default/files/omb/budget/fy2011/
assets/econ_analyses.pdf include the
projected overall average civilian
Federal pay raises and locality pay
adjustments for future calendar years.

Therefore, the rates for 2011 in this
final rule have been recalculated based
on the previous fiscal year costs and
hours (FY 2010), the calendar year
percentage of cost of living increase and
inflation (calendar year 2011), and, as
discussed above, the IT costs from the
previous fiscal year (FY 2010). Table 1
lists the recalculated 2011 rates and the
projected 2012 rates, Table 2 lists the
rates FSIS currently assesses, and Table
3 lists the rates from the October 2009
proposed rule.


http://www.whitehouse.gov/sites/default/files/omb/budget/fy2011/assets/econ_analyses.pdf
http://www.whitehouse.gov/sites/default/files/omb/budget/fy2011/assets/econ_analyses.pdf
http://www.whitehouse.gov/sites/default/files/omb/budget/fy2011/assets/econ_analyses.pdf
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TABLE 1—2011 ADJUSTED RATE (PER
HOUR PER EMPLOYEE) BY TYPE OF

TABLE 1—2011 ADJUSTED RATE (PER
HOUR PER EMPLOYEE) BY TYPE OF

TABLE 2—CURRENT RATES (PER
HOUR PER EMPLOYEE) BY TYPE OF

SERVICE SERVICE—Continued SERVICE
2011 rate 2Pé?j2e$;etg 2011 rate 2P(F)C1>J§C;§g Service Current rate
(estimates | (ot s (estimates | (oqtimates i
Service rounded to rounded to Service rounded to rounded to Basetime .......ccoceeveeeiiiiieeiies $49.93
reflect reflect reflect reflect Overtime & holiday .. 58.93
billable billable billable billable Laboratory .........cccceeeveruevenennnss 70.82
quarters) quarters) quarters) quarters)
Basetime ........ $53.92 $54.68 Holiday ............. $81.08 $82.28
Overtime 67.52 68.64 Laboratory ......... 67.08 68.04

TABLE 3—OCTOBER 2009 PROPOSED RATES (PER HOUR PER EMPLOYEE) BY TYPE OF SERVICE

Estimates rounded to reflect billable
quarters
Service
Projected Projected
2010rate | 10162011 | rate 2012
[T TS 1 = SRS $51.36 $52.84 $54.64
Overtime .... 64.88 66.84 68.84
Holiday ........... 78.44 80.84 83.32
Laboratory 65.08 67.04 69.08

The “travel and operating rate” and
the “overhead rate” used in the proposed
rule calculations were inadvertently
transposed. In this final rule, the
Agency has corrected this error in all of
the preamble calculations below that
include “travel and operating rate” or
“overhead rate.”

Formulas for the Basetime, Overtime,
Holiday, and Laboratory Services Rates

FSIS is amending its regulations to
provide the following formulas for the
basetime, overtime, holiday, and
laboratory services rates. The rates
provided in Table 1, “2011 ADJUSTED
RATE (PER HOUR PER EMPLOYEE) BY
TYPE OF SERVICE” are based on
calculations using unrounded numbers
for the components, e.g., benefits, travel
and operating, and overhead. The
calculations provided below are for
illustration and the components of the
rates may not appear to be rounded
correctly. However, the final rates are
rounded correctly. In addition, all of the
final rates have been rounded to make
the amount divisible by the quarter hour
(15 minutes). Fifteen minutes is the
minimum charge for the services
covered by these rates.

FSIS is amending 9 CFR 391.2 and
592.510 to establish the following
formula to calculate the basetime rate
per hour per program employee:

Basetime Rate = The quotient of
dividing the Office of Field Operations
(OFO) plus Office of International
Affairs (OIA) inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus the quotient

multiplied by the calendar year’s
percentage of cost of living increase,
plus the benefits rate, plus the travel
and operating rate, plus the overhead
rate, plus the allowance for bad debt
rate.

The calculation for the 2011 basetime
rate per hour per program employee is:

[FY 2010 OFO and OIA Regular Direct
Pay divided by the previous fiscal year’s
Regular Hours ($406,663,564/
15,164,875)] = $26.82 + ($26.82 * 1.4%
(calendar year 2011 Cost of Living
Increase)) = $27.20 + $8.30 (benefits
rate) + $.89 (travel and operating rate) +
$17.52 (overhead rate) + $.01 (bad debt
allowance rate) = $53.92.

Following the discussion of the
“Laboratory Services Rate” is an
explanation of how the benefits rate,
travel and operating rate, overhead rate,
and bad debt allowance rate were
calculated.

FSIS is amending 9 CFR 391.3,
590.126, 590.128, 592.520, and 592.530,
to establish the following formulas for
overtime and holiday rates per hour per
program employee:

Overtime Rate = The quotient of
dividing the Office of Field Operations
(OFO) plus Office of International
Affairs (OIA) inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus the quotient
multiplied by the calendar year’s
percentage of cost of living increase,
multiplied by 1.5, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate.

The calculation for the 2011 overtime
rate per hour per program employee is:

[FY 2010 OFO and OIA Regular Direct
Pay divided by previous fiscal year’s
Regular Hours ($406,663,564/
15,164,875)] = $26.82 + ($26.82 * 1.4%
(calendar year 2011 Cost of Living
Increase)) = $27.20 * 1.5 = $40.79 +
$8.30 (benefits rate) + $.89 (travel and
operating rate) + $17.52 (overhead rate)
+ $.01 (bad debt allowance rate) =
$67.52.

Holiday Rate = The quotient of
dividing the Office of Field Operations
(OFO) plus Office of International
Affairs (OIA) inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus the quotient
multiplied by the calendar year’s
percentage of cost of living increase,
multiplied by 2, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate.

The calculation for the 2011 holiday
rate per hour per program employee
calculation is:

[FY 2010 OFO and OIA Regular Direct
Pay divided by Regular Hours
($406,663,564/15,164,875)] = $26.82 +
($26.82 * 1.4% (calendar year 2011 Cost
of Living Increase)) = $27.20 * 2 =
$54.39 + $8.30 (benefits rate) + $.89
(travel and operating rate) + $17.52
(overhead rate) + $.01 (bad debt
allowance rate) = $81.11 (rounded to
$81.08).

FSIS is amending 9 CFR 391.4, to
establish the following formula for the
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laboratory services rate per hour per
program employee:

Laboratory Services Rate = The
quotient of dividing the Office of Public
Health Science (OPHS) previous fiscal
year’s regular direct pay by the OPHS
previous fiscal year’s regular hours, plus
the quotient multiplied by the calendar
year’s percentage cost of living increase,
plus the benefits rate, plus the travel
and operating rate, plus the overhead
rate, plus the allowance for bad debt
rate.

The calculation for the 2011
laboratory services rate per hour per
program employee is:

[FY 2010 OPHS Regular Direct Pay/
OPHS Regular hours ($21,012,082/
527,975)] = $39.80 + ($39.80 * 1.4%
(calendar year 2011 Cost of Living
Increase)) = $40.36 + $8.30 (benefits
rate) + $.89 (travel and operating rate) +
$17.52 (overhead rate) + $.01 (bad debt
allowance rate) = $67.08.

Formulas for the Benefits, Travel and
Operating, Overhead, and Allowance
for Bad Debt Rates

FSIS is amending 391.2 and 592.510
to provide the formulas for calculating
the Benefits, Travel and Operating,
Overhead, and Allowance for Bad Debt
Rates. These rates are components of the
basetime, overtime, holiday, and
laboratory services rates formulas.

Benefits Rate: The quotient of
dividing the previous fiscal year’s direct
benefits costs by the previous fiscal
year’s total hours (regular, overtime, and
holiday), plus the quotient multiplied
by the calendar year’s percentage cost of
living increase. Some examples of direct
benefits are health insurance,
retirement, life insurance, and Thrift
Savings Plan basic and matching
contributions.

The calculation for the 2011 benefits
rate per hour per program employee is:

[FY 2010 Direct Benefits/(Total Regular
hours + Total Overtime hours + Total
Holiday hours) ($140,660,995/
17,171,053)] = $8.19 + ($8.19 * 1.4%
(calendar year 2011 Cost of Living
Increase) = $8.30.

Travel and Operating Rate: The
quotient of dividing the previous fiscal
year’s total direct travel and operating
costs by the previous fiscal year’s total
hours (regular, overtime, and holiday),
plus the quotient multiplied by the
calendar year’s percentage of inflation.

The calculation for the 2011 travel
and operating rate per hour per program
employee is:

[FY 2010 Total Direct Travel and
Operating Costs/(Total Regular hours +
Total Overtime hours + Total Holiday

hours) ($15,090,489/17,171,053)] = $.88
+ ($.88 * 1.2% (2011 Inflation) = $.89.

Overhead Rate: The quotient of
dividing the previous fiscal year’s
indirect costs plus the previous fiscal
year’s information technology (IT) costs
in the Public Health Data
Communication Infrastructure System
Fund plus the previous fiscal year’s
Office of Management Program cost in
the Reimbursable and Voluntary Funds
plus the provision for the operating
balance less any Greenbook costs (i.e.,
costs of USDA support services prorated
to the service component for which fees
are charged) that are not related to food
inspection by the previous fiscal year’s
total hours (regular, overtime, and
holiday) worked across all funds, plus
the quotient multiplied by the calendar
year’s percentage of inflation.

The calculation for the 2011 overhead
rate per hour per program employee is:
[FY 2010 Total Overhead/(Total Regular
hours + Total Overtime hours + Total
Holiday hours) ($337,861,367/
19,521,571)] = $17.31 + ($17.31 * 1.2%
(2011 Inflation) = $17.52.

Allowance for Bad Debt Rate =
Previous fiscal year’s total allowance for
bad debt (for example, debt owed that
is not paid in full by plants and
establishments that declare bankruptcy)
divided by previous fiscal year’s total
hours (regular, overtime, and holiday)
worked.

The 2011 calculation for bad debt rate
per hour per program employee is:

[FY 2010 Total Bad Debt/(Total Regular
hours + Total Overtime hours + Total
Holiday hours) = ($222,481/19,521,571)]
= $.01.

Laboratory Accreditation Fee

Consistent with the proposed rule,
FSIS is also amending 9 CFR 391.5 to
keep the laboratory accreditation fee at
$4,500.00 for fiscal year 2011 and to
increase it to $5,000.00 beginning in
fiscal year 2012. FSIS will propose
changes to the laboratory accreditation
fees through future rulemakings when
necessary.

As discussed in the proposed rule (74
FR 51802), FSIS needs to raise the fee
for this program to cover its increased
direct overhead costs, including those
for salary increases, employee benefits,
inflation, and bad debt, and to maintain
an adequate operating reserve.
Furthermore, FSIS must maintain a
“carryover” amount each year as a
reserve to cover the contractual costs
that the Accredited Laboratory Program
must pay at the beginning of each fiscal
year. The increases are also necessary to
cover salaries and other operating
expenses during the first two to three

months of the fiscal year. Less than 5%
of the program’s income is received
during the first two months of a fiscal
year. Approximately 75% of the
program’s income is received in late
December and early January; the
remainder of the program’s income is
received about evenly across the rest of
the fiscal year. Maintaining an adequate
reserve is therefore essential for the
Accredited Laboratory Program to be
fully functional during the first quarter
of any fiscal year.

Responses to Comments

FSIS received seven comments in
response to the proposed rule. The
commenters included meat trade
associations, private citizens, and a
meat processor.

Most commenters acknowledged that
codified formulas in the regulations for
these rates would afford the Agency the
ability to raise rates based on pay
increases for Federal employees and
inflation.

Comments: One comment from a meat
processor expressed concern that the
first-year overtime rate increase is above
the rate of inflation and above the wage
based increase in the commenter’s
geographical area. Another comment
from a trade association expressed
concern that the overtime rate for the
first year is approximately a 10%
increase.

Response: The existing basetime,
overtime, holiday, and laboratory
services rates have not increased for
more than three years, since October 1,
2007. FSIS developed the current
overtime rate in 2005, using an
estimated Annual General Increase
(AGI) of 2.3% per year for 2006—2008.
The actual AGI during 2006—2008
averaged 2.9%. The Agency absorbed
the difference between the projected
and actual increase, including the costs
of benefits that have increased at an
average of 4.6% each year. In addition,
the rates established in the 2006 final
rule are still being used in calendar year
2010. The higher rates are necessary
because of increased salary costs across
several years and current overhead
costs.

Comments: One meat processor and
two trade associations opposed the
methodology of adding travel, benefits,
overhead, and bad debt costs to the
overtime and holiday inspection rates
and stated that the proposed formulas
were not clear.

Response: The methodology of adding
travel, benefits, overhead and bad debts
costs to overtime and holiday inspection
rates has been used to establish the rates
for previous years. FSIS has always been
reimbursed by industry for the salary
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and overhead costs for both overtime
work and work on Federal holidays.
Contrary to one commenter’s concern,
the calculations do not multiply travel,
benefits, overhead, and bad debt costs
by 1.5 and 2.0 for overtime and holiday
rates, respectively. As illustrated in the
calculations, these costs are added to
the adjusted salary amounts for
overtime and holiday pay.

The Agency contracted with a large
world-wide accounting firm to ensure
that the methodology for the fee
calculations was sound and without
flaws. The accounting firm’s analysis of
the methodology was performed in
accordance with the “Standards for
Consulting Services,” established by the
American Institute of Certified Public
Accountants. Consistent with the
proposed rule, the final rule specifies all
cost components used to calculate the
rates. In this final rule, the Agency has
clarified and made consistent the
terminology used in the proposal.

Comments: One trade association
encouraged the Agency to acknowledge
the impact that the holiday rate change
would have on small and very small
meat processors. Another trade
association expressed concern that the
overtime fee increase would
disproportionately affect small and
medium sized businesses that are not
able to run two shifts but rely on
overtime to meet consumer demand.

Response: Overtime and holiday
inspection services are generally sought
by the 370 large establishments and
plants that have a large production
volume of approximately 162,500,000
pounds of product per year. These
establishments have greater complexity
and diversity in the products they
produce than the 5,140 small and very
small Federal establishments whose low
production volume averages 1,400,000
pounds of product per year.?
Establishments or plants with lower
production volume are unlikely to use
a significant amount of overtime and
holiday inspection services, except on
those occasions when demand exceeds
supply for their products. In addition,
the costs that industry would incur as
a result of the increase in rates are
similar to other increases that the
industry faces because of inflation and
wage increases.

Comments: One meat processor
opposed the holiday inspection service

1Establishment numbers obtained from USDA
FSIS Performance Based Inspection System (PBIS)
and represent all Federal & Talmadge-Aiken (State
excluded), Active & Inactive (Withdrawn excluded)
establishments. Volume data obtained from USDA
FSIS PBIS, the Animal Disposition Reporting
System, and USDA Economic Research Service
Food Availability (Per Capital) Data System.

rate because establishments do not
recognize the same holidays as the
Federal government.

Response: FSIS follows the schedule
of Federal holidays identified by the
Office of Personnel Management, as
well as any additional Federal holidays
authorized by the President. FSIS has no
authority to mandate which days will be
“holidays” for establishments or plants.
When an establishment chooses to
remain open and requires reimbursable
inspection services from FSIS on a
Federal holiday, then FSIS must pay its
inspection workforce accordingly. FSIS
inspectors are paid double time for
holiday work. Therefore, consistent
with the proposed rule, the final rule
provides a holiday rate of two times the
employee’s hourly rate of base pay.

Comments: Three trade associations
expressed concern regarding how the
Agency assesses overtime inspection
rates. They contend that, because
establishments are required to operate
under Hazard Analysis Critical Control
Point (HACCP) systems, processing
establishments should be able to freely
operate at any appropriate time, with
FSIS providing a level of inspection to
fit accordingly. The commenters believe
this would negate the need for overtime
inspection.

Response: This rule establishes the
rate for overtime inspection service. The
commenters’ concern relates to a
separate issue that is whether HACCP
systems in plants should permit plants
to freely operate at any time without
being assessed “overtime fees.” Sections
9 CFR 307.4(c), 381.37(c), and 590.124
provide that official establishments
shall be provided inspection service,
without charge, for up to 8 consecutive
hours per shift during the workweek.
The regulations also provide that the
workweek is 5 consecutive days.
Inspection service provided outside of
these bounds is, by definition, overtime
service.

Comment: One trade association
questioned the 30-day comment period
for the proposed rule and stated that the
comment period should have been
longer.

Response: The Agency must recover
the actual cost of these inspection
services for its continued sound
financial management. To expeditiously
solicit comments on the proposed rule
and make the rulemaking effective so
that FSIS’s costs can be recovered as
quickly as possible, the Administrator
determined that 30 days for public
comment was sufficient. A 30-day
comment period is not uncommon
when the Agency needs timely
responses. For example, the July 2005
proposed rule “Changes in Fees for

Meat, Poultry, and Egg Products
Inspection Services Fiscal Years 2005—
2008,” solicited comments within 30
days (70 FR 41635).

Executive Order 12866 and Final
Regulatory Flexibility Act

This final rule was reviewed by the
Office of Management and Budget under
Executive Order 12866 and was
determined to be significant. The
proposed rule was determined to be not
significant.

This final rule establishes the
formulas FSIS will use to calculate the
rates that it charges meat and poultry
establishments, egg products plants, and
importers and exporters for providing
voluntary inspection, identification and
certification services, overtime and
holiday inspection services, and
laboratory services. This final rule also
increases the annual fee that FSIS
assesses for its Accredited Laboratory
Program for FY 2012 and FY 2013. This
rule is necessary to ensure that FSIS
recovers its cost of providing these
voluntary inspection and laboratory
accreditation services.

Economic Effects of New Fees

By codifying formulas to calculate
future annual rates, the Agency will
streamline the rulemaking process to
help ensure that the new rates are
effective at the beginning of each
calendar year. The rates will be
determined for each calendar year,
based on the previous fiscal year’s
(ending on September 30) actual costs
and hours data, and the upcoming year’s
projected cost of living and inflation
percentages. The new rates will be
adjusted to reflect inflation and federal
pay raises but will not support any new
budgetary initiatives. If rates increase,
the costs that industry will experience
are similar to other increases that the
industry will experience because of
inflation and wage increases.

The total volume of meat and poultry
slaughtered under Federal inspection in
2009 was about 90.9 billion pounds
(2009-8 Livestock, Dairy, Meat, and
Poultry Outlook Report, Economic
Research Service, USDA). The total
volume in egg product production in
2009 was about 2.6 billion pounds (2009
National Agricultural Statistical Service,
USDA). The increase in cost per pound
of product associated with the new rates
is, in general, $.002. Even in
competitive industries such as meat,
poultry, and egg products, this amount
of increase in costs would have an
insignificant impact on profits and
processes.

Even though the increases in the
basetime, overtime, and holiday rates
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are negligible, the industry is likely to
pass along a significant portion of the
rate increases to consumers because of
the inelastic nature of the demand curve
facing consumers. Research has shown
that consumers are unlikely to reduce
demand significantly for meat, poultry,
and egg products when prices increase.
Huang estimates that quantity
demanded of meat, poultry, and egg
products would fall by .36 percent for

a one percent increase in price (Huang,
Kao S., A Complete System for Demand
for Food. USDA/ERS Technical Bulletin
No. 1821, 1993, p. 24). Because of the
inelastic nature of demand and the

competitive nature of the industry,
individual firms are not likely to
experience any change in market share
in response to an increase in inspection
fees.

Table 4 (below) represents the
revenues the Agency collected in FY
2009 and FY 2010, and the projected
revenues for FY 2011 and FY 2011. For
basetime, overtime, holiday, and
laboratory services, the Agency
collected $146.5 million in FY 2009 and
$148.9 million in FY 2010, and based on
the new rate structure, is projecting to
collect $164.2 million in FY 2011, and
$171.9 million in FY 2012.

For the Accredited Laboratory
Program, the Agency collected $317,250
in FY 2009 and $293,000 in FY 2010.
The fee will increase from $4,500 (the
current rate) to $5,000 per entity in FY
2012. The Agency expects to collect
approximately $270,000 in FY 2011,
and $300,000 in FY 2012.

The total revenue amounts for the
basetime, overtime, holiday, and
laboratory services rates with the
Accredited Lab Fees for FY 2009 and FY
2010 (actual amounts), and FY 2011 and
FY 2012 (projected amounts) are shown
in Table 4 (below).

TABLE 4—TOTAL AMOUNT COLLECTED BY THE AGENCY

Projected FY Projected
2011 amounts FY2012 amounts
Service ACtL;?TL CI;IHZSOOQ ACt:‘% ;Ltzsmo based on rate based on rate
increase increase
January 1, 2011 | January 1, 2012
Basetime Rate ......ccccooveeiiiieiieeeeceee e $ 7,300,000 $ 6,900,000 $ 7,409,000 $ 7,629,000
Overtime (OT)/Holiday Rate(H)2 .........cccooiviiiiiiiiiiieeee 126,400,000 131,100,000 N/A N/A
(OT) (OT)
12,800,000 (H) 10,900,000 (H)
Overtime Rate .. N/A N/A 145,536,000 149,025,000
Holiday Rate .........ccccceeennee. N/A N/A 11,250,000 15,222,000
Laboratory Services Rate .... 530 178 500 500
Accredited Lab FEE .....ccooviiiiiiiee s 317,250 293,000 270,000 300,000
Grand Total ......ccoeeeeiiieecee s 146,817,780 149,193,178 164,465,500 172,176,500

Final Regulatory Flexibility Analysis

The FSIS Administrator certifies that,
for the purposes ofthe Regulatory
Flexibility Act (5 U.S.C. 601-602), the
final rule will not have a significant
impact on a substantial number of small
entities in the United States. As
explained further below, while this
action will affect a substantial number
of small entities, the action will likely
not have a significant effect on these
small entities.

Objective of the Final Rule

The changes in this final rule will
affect those entities in the United States
that slaughter or process meat, poultry,
and egg products for consumption.
There are about 2,320 small federally
inspected establishments (with more
than 10 but less than 500 employees)
and 2,720 very small establishments
(with fewer than 10 employees) based
on HACCP Classification. Therefore, a
total of 5,040 small and very small
establishments (or 83 percent of the
establishments) could be possibly
affected by this rule. These small and
very small establishments are
categorized in the following North

2Qvertime and Holiday Rates were the same for
FY 2009 and 2010.

American Industry Classification
System (NAICS) codes: 311611—Animal
(except Poultry) Slaughtering; 311612—
Meat Processed from Carcasses;
311613—Rendering and Meat
Byproduct Processing; 311615—Poultry
Processing; and 311999—All other
Miscellaneous Food Manufacturing (Egg
products). These codes can be found in
The U.S. Small Business Administration
Table of Small Business Size Standards
Matched to the NAICS 3 as modified by
the Office of Management and Budget in
2007 (effective August 22, 2008). The
size threshold for these industries is 500
employees. All establishments that have
500 or fewer employees are considered
small.

These small and very small
establishments like the 1,031 large
establishments would incur the rates
from 2011-2012 and in perpetuity only
if they incur voluntary inspection,
overtime and holiday inspection
services, identification and certification
services, or laboratory services.

3The size standards are for the most part
expressed in either millions of dollars or number
of employees. A size standard is the largest that a
business can be and still qualify as a small business
for Federal Government programs.

Significant Alternatives Considered

Alternative 1: Amend the regulations
to publish the basetime, overtime,
holiday, and laboratory services rates
and laboratory accreditation fees on a
multiple year basis (current approach).

Under this alternative, the Agency
would continue to publish proposed
and final rules to establish rates and fees
for multiple consecutive years.
However, the projected rates and fees
are based on economic factors, such as
inflation and cost of living, and other
factors such as employee benefits and
travel and operating costs, that change
on a yearly basis. While this solution
has enabled the Agency to increase rates
and fees on a multiple year basis, the
estimates used to establish the annual
rates and fees were imprecise and have
left the Agency collecting too little, and
thus, not fully recovering its costs.
Therefore, the Agency rejects this
alternative because it would continue to
create unnecessary uncertainty and
inflexibility to update fees based on
economic conditions.

Alternative 2: Amend the regulations
to update the rates and fees on an
annual basis.

Under this alternative, the Agency
would amend its regulations annually to
update the rates and fees using current
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data and economic factors. This
alternative was used prior to the current
approach of establishing the rates and
fees on a multiple year basis
(Alternative 1). However, because the
rulemaking process is lengthy, the fiscal
year repeatedly elapsed before the
Agency could publish the final rule to
amend the rates and fees. As a result,
the Agency was unable to recover its
full costs. This action would be the least
costly to small entities because they
would not pay the adjusted rates and
fees until they were published, which
would in effect cause a shortfall in the
Agency’s budget. Therefore, the Agency
rejects this alternative.

Alternative 3: Establish formulas for
calculating rates and publish the rates in
a Federal Register Notice prior to the
start of the calendar year.

Under this alternative, FSIS would
establish formulas for calculating rates
that it charges for basetime, overtime,
holiday, and laboratory services, and
publish the rates annually in a Federal
Register Notice prior to the start of each
calendar year. The Agency would
continue to publish the laboratory
accreditation fees on an as needed basis.
This action would enable the Agency to
recover its costs for providing voluntary
inspection, overtime and holiday
inspection services, identification and
certification services, and laboratory
services on a yearly basis, and would
notify small entities of the new rates
prior to the beginning of the calendar
year, so that the entities can budget for
these new fees. Therefore, the Agency
has selected this alternative.

Estimating the Impact on Small and
Very Small Entities

As discussed in the Economic Effects
of New Fees section, in 2009, there was
a total volume of 90.9 billion pounds
slaughtered of meat and poultry and 2.6
billion pounds of egg products
processed. According to the FSIS
Animal Disposition Reporting System,
in 2009 the 5,040 small and very small
Federal establishments’ production
volume averaged 1,400,000 pounds of
product per year, or a total of 7.1 billion
pounds per year or approximately 7
percent of the total production.

In FY 2009, there were a total of
146,000 hours charged from voluntary
inspection (basetime) service, 2.1
million hours charged from
reimbursable overtime, 218,000 hours
charged from holiday inspection
services, and 7 hours charged for
laboratory services.* There are not
enough data to definitively determine

4 There are estimated to be no small entities
applying for laboratory services.

the number of these hours that were
incurred by small and very small
entities, and therefore their direct cost
as a result of this rule. However, if we
used the 7 percent from the total
production and apply it to the hours,
small and very small entities would
incur 147,000 hours out of 2.1 million
hours of reimbursable overtime and
15,300 hours of holiday inspection
services, and at a rate of $58.93, per
hour (2009 rate), the total cost will be
$9.6 million ((15,300 + 147,000)*
$58.93), compared to $127 million for
large entities.

For the voluntary inspection
(basetime), if we used the 7 percent
from the total production and apply it
to the hours, small and very small
entities would incur 10,200 hours out of
146,000 hours and at a rate of $49.93,
the total cost would be $510,000 dollars
compared to $6.8 million for the large
entities. Dividing the total cost of $10.1
million ($9.6 million plus $510,000) by
5,040 small and very small entities
would incur a cost of an average of
$2,000 per small and very small entity.

Likewise, if we apply the 2011 rates,
the 5,040 small and very small entities
would incur a cost of $10.5 million
(155,800 hours * $67.52) for overtime,
$787,000 (9,712 hours * $81.08) for
holiday, and $528,000 (9,800 hours *
$53.92) for voluntary services
(basetime). The total cost incurred by
small and very small entities for the
2011 year would be $11.8 million ($10.5
million plus $787,000 plus $528,000) or
$2,341 ($11.8 million/5,040 entities) per
entity.

Comparing the average cost of $2,000
per small and very small entity (2009)
to $2,341 per entity (2011 rate), the total
increase in fees and impact of the final
rule on small and very small entities
would be about $341 per entity.

The Accredited Laboratory program
has a total of 60 labs 5 participating, of
which an estimated 40 labs are
considered small. The Accredited Lab
fee for each lab will increase by $500,
from $4,500 in FY 2011 to $5,000 in FY
2012. This fee is necessary to have a
carry over amount each year as a reserve
to cover the contractual costs that the
Accredited Laboratory Program must
pay at the beginning of each fiscal year
and to cover salaries and other operating
expenses during the first two to three
months of the fiscal year. Without this
fee, the Agency would not have enough
funds to cover the cost incurred during
this period. The laboratory fee is a
mandatory cost of doing business with

5 Four of the labs are the states of Illinois, Iowa,
Louisiana, and Minnesota Department of
Agriculture Laboratories.

FSIS and without the FSIS accreditation
the labs would not be permitted to
analyze official meat and poultry
samples for establishments. These small
entities would likely recover this cost by
passing it along to the establishments,
who pay for their services.

Therefore, the Agency believes that
the final rule will not have a significant
economic impact on a substantial
number of small entities, whether
establishments or laboratories.

Paperwork Reduction Act

This rule does not contain any new
information collection or record keeping
requirements that are subject to the
Office of Management and Budget
(OMB) approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

E-Government Act

FSIS and USDA are committed to
achieving the purposes of the
E-Government Act (44 U.S.C. 3601, et
seq.) by, among other things, promoting
the use of the Internet and other
information technologies and providing
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Has no retroactive
effect; and (2) does not require
administrative proceedings before
parties may file suit in court challenging
this rule. However, the administrative
procedures specified in 9 CFR 306.5,
381.35, and 590.300 through 590.370,
respectively, must be exhausted before
any judicial challenge may be made of
the application of the provisions of the
final rule, if the challenge involves any
decision of an FSIS employee relating to
inspection services provided under the
FMIA, PPIA, or EPIA.

Executive Order 13175

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation will not have substantial
and direct effects on Tribal governments
and will not have significant Tribal
implications.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this rule, FSIS will announce it online
through the FSIS Web page located at
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http://www.fsis.usda.gov/regulations & _
policies/Federal Register Publications
& Related Documents/index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade and farm groups,
consumer interest groups, allied health
professionals, and other individuals
who have asked to be included. The
Update is also available on the FSIS
Web page. Through the Listserv and
Web page, FSIS is able to provide
information to a much broader and more
diverse audience. In addition, FSIS
offers an e-mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://
www.fsis.usda.gov/News_& Events/
Email Subscription/.

Options range from recalls to export
information to regulations, directives
and notices. Customers can add or
delete subscriptions themselves, and
have the option to password protect
their accounts.

USDA Nondiscrimination Statement

The U.S. Department of Agriculture
(USDA) prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.)

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA'’s Target Center at 202—720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410 or call
202—-720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

List of Subjects
9 CFR Part 391

Fees and charges, Government
employees, Meat inspection, Poultry
products.

9 CFR Part 590

Eggs and egg products, Exports, Food
labeling, Imports.

9 CFR Part 592

Eggs and egg products, Exports, Food
labeling, Imports.

For the reasons set forth in the
preamble, FSIS is amending 9 CFR
Chapter III as follows:

PART 391—FEES AND CHARGES FOR
INSPECTION AND LABORATORY
ACCREDITATION

m 1. The authority citation for part 391
continues to read as follows:

Authority: 7 U.S.C. 138d; 7 U.S.C. 1622,
1627 and 2219a 21 U.S.C. 451 et seq.; 21
U.S.C. 601-695;

m 2. Section 391.2 is revised to read as
follows:

§391.2 Basetime rate.

(a) For each calendar year, FSIS will
calculate the basetime rate for
inspection services, per hour per
program employee, provided pursuant
to §§350.7, 351.8, 351.9, 352.5, 354.101,
355.12, and 362.5 of this chapter, using
the following formula: The quotient of
dividing the Office of Field Operations
plus Office of International Affairs
inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus the quotient multiplied by
the calendar year’s percentage of cost of
living increase, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate.

(b) FSIS will calculate the benefits,
travel and operating, overhead, and
allowance for bad debt rate components
of the basetime rate, using the following
formulas:

(1) Benefits rate. The quotient of
dividing the previous fiscal year’s direct
benefits costs by the previous fiscal
year’s total hours (regular, overtime, and
holiday), plus the quotient multiplied
by the calendar year’s percentage cost of
living increase. Some examples of direct
benefits are health insurance,
retirement, life insurance, and Thrift
Savings Plan basic and matching
contributions.

(2) Travel and operating rate. The
quotient of dividing the previous fiscal
year’s total direct travel and operating
costs by the previous fiscal year’s total
hours (regular, overtime, and holiday),
plus the quotient multiplied by the
calendar year’s percentage of inflation.

(3) Overhead rate. The quotient of
dividing the previous fiscal year’s
indirect costs plus the previous fiscal

year’s information technology (IT) costs
in the Public Health Data
Communication Infrastructure System
Fund plus the previous fiscal year’s
Office of Management Program cost in
the Reimbursable and Voluntary Funds
plus the provision for the operating
balance less any Greenbook costs (i.e.,
costs of USDA support services prorated
to the service component for which the
fees are charged) that are not related to
food inspection, by the previous fiscal
year’s total hours (regular, overtime, and
holiday) worked across all funds, plus
the quotient multiplied by the calendar
year’s percentage of inflation.

(4) Allowance for bad debt rate.
Previous fiscal year’s allowance for bad
debt (for example, debt owed that is not
paid in full by plants and
establishments that declare bankruptcy)
divided by the previous fiscal year’s
total hours (regular, overtime, and
holiday) worked.

(c) The calendar year’s cost of living
increases and percentage of inflation
factors used in the formulas in this
section are based on the Office of
Management and Budget’s Presidential
Economic Assumptions.

m 3. Section 391.3 isrevised to read as
follows:

§391.3 Overtime and holiday rates.

For each calendar year, FSIS will
calculate the overtime and holiday rates,
per hour per program employee,
provided pursuant to §§ 307.5, 350.7,
351.8, 351.9, 352.5, 354.101, 355.12,
362.5, and 381.38 of this chapter, using
the following formulas:

(a) Overtime rate. The quotient of
dividing the Office of Field Operations
plus Office of International Affairs
inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus the quotient multiplied by
the calendar year’s percentage of cost of
living increase, multiplied by 1.5, plus
the benefits rate, plus the travel and
operating rate, plus the overhead rate,
plus the allowance for bad debt rate.

(b) Holiday rate. The quotient of
dividing the Office of Field Operations
plus Office of International Affairs
inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus the quotient multiplied by
the calendar year’s percentage of cost of
living increase, multiplied by 2, plus the
benefits rate, plus the travel and
operating rate, plus the overhead rate,
plus the allowance for bad debt rate.

(c) FSIS will calculate the benefits
rate, the travel and operating rate, the
overhead rate, and the allowance for bad
debt rate using the formulas set forth in
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§ 391.2(b), and the cost of living
increases and percentage of inflation
factors set forth in § 391.2(c).

m 4. Section 391.4 isrevised to read as
follows:

§391.4 Laboratory services rate.

(a) For each calendar year, FSIS will
calculate the laboratory services rate,
per hour per program employee,
provided pursuant to §§ 350.7, 351.9,
352.5, 354.101, 355.12, and 362.5 of this
chapter, using the following formula:
The quotient of dividing the Office of
Public Health Science (OPHS) previous
fiscal year’s regular direct pay by OPHS
previous fiscal year’s regular hours, plus
the quotient multiplied by the calendar
year’s percentage cost of living increase,
plus the benefits rate, plus the travel
and operating rate, plus the overhead
rate, plus the allowance for bad debt
rate.

(b) FSIS will calculate the benefits
rate, the travel and operating rate, the
overhead rate, and the allowance for bad
debt rate using the formulas set forth in
§ 391.2(b), and the cost of living
increases and percentage of inflation
factors set forth in § 391.2(c).

m 5. Paragraph (a) of § 391.5 is revised
to read as follows:

§391.5 Laboratory accreditation fee.

(a) The annual fee for the initial
accreditation and maintenance of
accreditation provided pursuant to
§439.5 of this chapter shall be $4,500.00
for fiscal year 2011; and $5,000.00 for
fiscal years 2012 and 2013.

* * * * *

PART 590—INSPECTION OF EGGS
AND EGG PRODUCTS (EGG
PRODUCTS INSPECTION ACT)

m 6. The authority citation for part 590
continues to read as follows:

Authority: 21 U.S.C. 1031-1056.
m 7.In §590.126, remove the second
sentence and add three sentences in its
place to read as follows:

§590.126 Overtime inspection service.

* * * The official plant must give
reasonable advance notice to the
inspector of any overtime service
necessary and must pay for such
overtime. For each calendar year, FSIS
will calculate the overtime rate for
inspection service, per hour per
program employee, using the following
formula: The quotient of dividing the
Office of Field Operations plus Office of
International Affairs inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus the quotient
multiplied by the calendar year’s

percentage of cost of living increase,
multiplied by 1.5, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate. FSIS calculates the
benefits rate, the travel and operating
rate, the overhead rate, and the
allowance for bad debt rate using the
formulas set forth in § 592.510(b) and
the cost of living increases and
percentage of inflation factors set forth
in §592.510(c) of this chapter.

m 8.In §590.128(a), remove the second
sentence and add three sentences in its
place to read as follows:

§590.128 Holiday inspection service.

(a) * * * The official plant must, in
advance of such holiday work, request
the inspector in charge to furnish
inspection service during such period
and must pay the Agency for such
holiday work at the hourly rate. For
each calendar year, FSIS calculates the
holiday rate for inspection service, per
hour per program employee, using the
following formula: The quotient of
dividing the Office of Field Operations
plus Office of International Affairs
inspection program personnel’s
previous fiscal year’s regular direct pay
by the previous fiscal year’s regular
hours, plus the quotient multiplied by
the calendar year’s percentage of cost of
living increase, multiplied by 2, plus the
benefits rate, plus the travel and
operating rate, plus the overhead rate,
plus the allowance for bad debt rate.
FSIS will calculate the benefits rate, the
travel and operating rate, the overhead
rate, and the allowance for bad debt rate
using the formulas set forth in
§592.510(b), and the cost of living
increases and percentage of inflation
factors set forth in § 592.510(c) of this
chapter.

* * * * *

PART 592—VOLUNTARY INSPECTION
OF EGG PRODUCTS

m 9. The authority citation for part 592
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.
m 10. Section 592.510 is revised to read
as follows:

§592.510 Basetime rate.

(a) For each calendar year, FSIS will
calculate the basetime rate for
inspection services, per hour per
program employee, using the following
formula: The quotient of dividing the
Office of Field Operations plus Office of
International Affairs inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus the quotient
multiplied by the calendar year’s

percentage of cost of living increase,

plus the benefits rate, plus the travel

and operating rate, plus the overhead
rate, plus the allowance for bad debt

rate.

(b) FSIS will calculate the benefits,
travel and operating, overhead, and
allowance for bad debt rate components
of the basetime rate, using the following
formulas:

(1) Benefits rate. The quotient of
dividing the previous fiscal year’s direct
benefits costs by the previous fiscal
year’s total hours (regular, overtime, and
holiday), plus the quotient multiplied
by the calendar year’s percentage cost of
living increase. Some examples of direct
benefits are health insurance,
retirement, life insurance, and Thrift
Savings Plan basic and matching
contributions.

(2) Travel and operating rate. The
quotient of dividing the previous fiscal
year’s total direct travel and operating
costs by the previous fiscal year’s total
hours (regular, overtime, and holiday),
plus the quotient multiplied by the
calendar year’s percentage of inflation.

(3) Overhead rate. The quotient of
dividing the previous fiscal year’s
indirect costs plus the previous fiscal
year’s information technology (IT) costs
in the Public Health Data
Communication Infrastructure System
Fund plus the previous fiscal year’s
Office of Management Program cost in
the Reimbursable and Voluntary Funds
plus the provision for the operating
balance less any Greenbook costs (i.e.,
costs of USDA support services prorated
to the service component for which fees
are charged) that are not related to food
inspection, by the previous fiscal year’s
total hours (regular, overtime, and
holiday) worked across all funds, plus
the quotient multiplied by the calendar
year’s percentage of inflation.

(4) Allowance for bad debt rate.
Previous fiscal year’s allowance for bad
debt (for example, debt owed that is not
paid in full by plants and
establishments that declare bankruptcy)
divided by the previous fiscal year’s
total hours (regular, overtime, and
holiday) worked.

(c) The calendar year’s cost of living
increases and percentage of inflation
factors used in the formulas in this
section are based on the Office of
Management and Budget’s Presidential
Economic Assumptions.

m 11.In §592.520, remove the second
sentence and add three sentences in its
place to read as follows:

§592.520 Overtime rate.

* * * The official plant must give
reasonable advance notice to the
inspector of any overtime service
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necessary. For each calendar year, FSIS
will calculate the overtime rate for
inspection service, per hour per
program employee, using the following
formula: The quotient of dividing the
Office of Field Operations plus Office of
International Affairs inspection program
personnel’s previous fiscal year’s
regular direct pay by previous fiscal
year’s regular hours, plus the quotient
multiplied by the calendar year’s
percentage of cost of living increase
multiplied by 1.5, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate. FSIS calculates the
benefits rate, the travel and operating
rate, the overhead rate, and the
allowance for bad debt using the
formulas set forth in § 592.510(b), and
the cost of living increases and
percentage of inflation factors set forth
in §592.510(c).

m 12.In §592.530, remove the second
sentence and add three sentences in its
place to read as follows:

§592.530 Holiday rate.

* * * The official plant must, in
advance of such holiday work, request
that the inspector in charge furnish
inspection services during such period
and must pay the Agency for such
holiday work at the hourly rate. For
each calendar year, FSIS will calculate
the holiday rate for inspection service,
per hour per program employee, using
the following formula: The quotient of
dividing the Office of Field Operations
plus Office of International Affairs
inspection program personnel’s
previous fiscal year’s regular direct pay
by previous fiscal year’s regular hours,
plus the quotient multiplied by the
calendar year’s percentage of cost of
living increase, multiplied by 2, plus the
benefits rate, plus the travel and
operating rate, plus the overhead rate,
plus the allowance for bad debt rate.
FSIS calculates the benefits rate, the
travel and operating rate, the overhead
rate, and the allowance for bad debt
using the formulas set forth in
§592.510(b), and the cost of living
increases and percentage of inflation
factors set forth in § 592.510(c).

Done in Washington, DC, on April 7, 2011.
Alfred V. Almanza,
Administrator.
[FR Doc. 2011-8699 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0233; Directorate
Identifier 98—ANE-10—-AD; Amendment
39-16660; AD 2011-08-10]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc (RR) RB211-Trent 768—-60 and
Trent 772—-60 Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
RR RB211-Trent 700 series turbofan
engines. That AD currently requires, for
the step aside gearbox (SAGB),
repositioning of the oil metering jet up
into the oil distributor within the bevel
gearshaft, followed by initial and
repetitive visual inspections of the
magnetic chip detector (MCD). Since we
issued that AD, RR has demonstrated
that the repositioning of the oil metering
jet eliminates the need for the repetitive
inspections. This AD changes the
applicability from RB211-Trent 700
series turbofan engines, to RB211-Trent
768-60 and Trent 772—60 turbofan
engines. This AD also eliminates the
visual inspections of the MCD from the
AD requirements. This AD was
prompted by RR demonstrating that the
repositioning of the oil metering jet
eliminates the need for the repetitive
inspections, by the need to correct the
AD applicability, and by the need to
eliminate the visual inspections of the
MCD. We are issuing this AD to prevent
in-flight engine shutdowns caused by
SAGB driving bevel gearshaft ball
bearing failure.

DATES: This AD is effective April 27,
2011.

The Director of the Federal Register
previously approved the incorporation
by reference of a certain publication
listed in this AD as of October 1, 1998
(63 FR 49416, September 16, 1998).

We must receive any comments on
this AD by May 27, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc, P.O.
Box 31, Derby, DE24 8BJ, United
Kingdom; telephone 44 1332 242424;
fax 44 1332 249936; e-mail:
tech.help@rolls-royce.com. You may
review copies of the referenced service
information at the FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Strom, Aerospace Engineer, Engine
Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
telephone 781-238-7143; fax 781-238—
7199; e-mail: alan.strom@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

On September 8, 1998, we issued AD
98-19-12, Amendment 39-10754 (63
FR 49416, September 16, 1998), for RR
RB211-Trent 700 series turbofan
engines. That AD requires, for the
SAGB, repositioning of the oil metering
jet up into the oil distributor within the
bevel gearshaft, followed by initial and
repetitive visual inspections of the
MCD. That AD resulted from reports of
uncommanded engine shutdowns
caused by failure of the SAGB driving
bevel gearshaft ball bearing due to oil
starvation. We issued that AD to prevent
in-flight engine shutdowns caused by
SAGB driving bevel gearshaft ball
bearing failure.

Actions Since AD Was Issued

Since we issued AD 98—-19-12, RR has
demonstrated that the repositioning of
the oil metering jet eliminates the need
for the repetitive inspections. Also,
since we issued that AD, Rolls Royce
put into service, its RB211-Trent 772B—
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60 model turbofan engine, which does
not have the unsafe condition that AD
sought to correct. Since the AD
applicability states that it is for RB211—
Trent 700 series turbofan engines, that
applicability includes the RB211-Trent
772B-60 engines, and it shouldn’t.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD retains the oil metering jet
repositioning requirements of AD
98-19-12. This AD also eliminates the
initial and repetitive visual inspections
of the MCD, required by AD 98—19-12.
This AD also corrects the applicability
from RB211-Trent 700 series turbofan
engines, to, RB211-Trent 768—60
turbofan engines prior to serial No.
41052, and RB211-Trent 772—-60
turbofan engines prior to serial No.
41052.

FAA'’s Justification and Determination
of the Effective Date

Since no domestic operators use
RB211-Trent 768—60 or RB211-Trent
772—-60 turbofan engines, we find that
notice and opportunity for prior public
comment are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2011-0233 and Directorate
Identifier 98—ANE—-10—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects no
engines installed on airplanes of U.S.
registry. The elimination of visual
inspection requirements by this AD,
adds no additional economic burden.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
98-19-12, Amendment 39-10754 (63
FR 49416, September 16, 1998), and
adding the following new AD:

2011-08-10 Rolls-Royce plc: Amendment
39-16660; Docket No. FAA-2011-0233;
Directorate Identifier 98—ANE—10—AD.

Effective Date
(a) This AD is effective April 27, 2011.

Affected ADs

(b) This AD supersedes AD 98-19-12,
Amendment 39-10754.

Applicability
(c) This AD applies to Rolls-Royce plc (RR)
RB211-Trent 768—60 turbofan engines prior

to serial No. 41052, and RB211-Trent 772—
60 turbofan engines prior to serial No. 41052.

Unsafe Condition

(d) This AD was prompted by RR
demonstrating that the repositioning of the
oil metering jet eliminates the need for the
repetitive inspections, by the need to correct
the AD applicability, and by the need to
eliminate the visual inspections of the MCD.
We are issuing this AD to prevent in-flight
engine shutdowns caused by step aside
gearbox (SAGB) driving bevel gearshaft ball
bearing failure.

Compliance

(e) Comply with this AD before further
flight, unless already done.

Repositioning of the Oil Metering Jet

(f) Reposition the oil metering jet up into
the oil distributor within the bevel gearshaft,
using RR Service Bulletin No. RB.211 72—
C270, dated June 1, 1997.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(h) For more information about this AD,
contact Alan Strom, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
telephone 781-238-7143; fax 781-238-7199;
e-mail: alan.strom@faa.gov.

Material Incorporated by Reference

(i) You must use Rolls-Royce plc Service
Bulletin No. RB.211 72-C270, dated June 1,
1997, to do the actions required by this AD.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of this service information under 5
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U.S.C. 552(a) and 1 CFR part 51, as of
October 1, 1998 (63 FR 49416, September 16,
1998).

(2) For service information identified in
this AD, contact Rolls-Royce plc, P.O. Box
31, Derby, DE24 8B]J, United Kingdom;
telephone 44 1332 242424; fax 44 1332
249936; e-mail: tech.help@rolls-royce.com.

(3) You may review copies at the FAA,
New England Region, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html. For information on the
availability of this material at the FAA, call
781-238-7125.

Issued in Burlington, Massachusetts, on
April 5, 2011.
Peter A. White,
Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 2011-8469 Filed 4-11-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-1185; Directorate
Identifier 2009-NE-24-AD; Amendment
39-16656; AD 2011-08-06]

RIN 2120-AA64

Airworthiness Directives; Honeywell
International Inc. LTS101 Series
Turboshaft Engines and LTP101 Series
Turboprop Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD requires
removing certain power turbine rotors
from service using a specific drawdown
schedule. This AD was prompted by
reports of fatigue cracks in the airfoil of
the power turbine blades. We are
issuing this AD to prevent fracture of
the power turbine blade airfoil, which
could result in sudden loss of engine
power and prevent continued safe flight
or safe landing.

DATES: This AD is effective May 17,
2011.

ADDRESSES: For service information
identified in this AD, contact Honeywell
International Inc., P.O. Box 52181,
Phoenix, AZ 85072-2181; phone: 800—
601-3099 (U.S.A.) or 602—365-3099
(International); or go to: https://
portal.honeywell.com/wps/portal/aero.
You may review copies of the

referenced service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Robert Baitoo, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; phone: 562—627-5245; fax:
562—627-5210; e-mail:
robert.baitoo@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to include an AD
that would apply to the specified
products. That SNPRM published in the
Federal Register on December 17, 2010
(75 FR 78937). The original notice of
proposed rulemaking (74 FR 67829,
December 21, 2009) proposed to require
removing power turbine blades, part
number (P/N) 4-141-084—06 from
service, using a drawdown schedule.
The SNPRM proposed to require
expanding and clarifying the
applicability to include more engine
models and power turbine blade P/Ns
that could have the unsafe condition,
and clarifying the applicability by
specifying power turbine rotor P/Ns
instead of the blade P/Ns.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the SNPRM.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
240 engines installed on aircraft of U.S.
registry. We also estimate that it will
take about 30 work-hours per engine to
perform the actions, and that the
average labor rate is $85 per work-hour.
If all removed power turbine rotors get
replaced, required parts will cost about
$70,000 per engine. Based on these
figures, we estimate the total cost of the
AD to U.S. operators to be $17,412,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2011-08-06 Honeywell International Inc.
(Formerly AlliedSignal, Textron
Lycoming): Amendment 39-16656;
Docket No. FAA-2009-1185; Directorate
Identifier 2009-NE-24—-AD.

Effective Date
(a) This AD is effective May 17, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Honeywell
International LTS101-600A-2, -3, —3A,
LTS101-700D-2, LTS101-650B-1, LTS101—
650C-3, LTS101-650C-3A, LTS101-750B-1,
LTS101-750B-2, LTS101-750C-1, and
LTS101-850B-2 turboshaft engines; and
LTP101-600A—1A and LTP101-700A-1A
turboprop engines with power turbine rotor,
part number (P/N) 4-141-290-01, —02, —03,
-05, -06, -11, -12, -13, —14, or —16,
installed. These engines are installed on, but
not limited to, Eurocopter AS350 and BK117
series and Bell 222 series helicopters; and
Page Thrush, Air Tractor AT-302, and Pacific
Aero 08-600, Piaggio P166 DL3, and Riley
International R421 airplanes.

Unsafe Condition

(d) This AD results from reports of fatigue
cracks in the airfoil of the power turbine
blade. We are issuing this AD to prevent
fracture of the power turbine blade airfoil,
which could result in sudden loss of engine

power and prevent continued safe flight or
safe landing.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

(f) For engines with power turbine rotors,
P/Ns 4-141-290-11, —12, —13, and —14,
marked with “ORI T41881,” on the aft hub in
the vicinity of the P/N, no further action is
required.

Removing Power Turbine Rotors From
LTS101-600A-2, -3, -3A, and LTS101-
700D-2 Turboshaft Engines and LTP101-
600A-1A and LTP101-700A-1A Turboprop
Engines

(g) For LTS101-600A-2, -3, —3A, and
LTS101-700D-2 turboshaft engines and
LTP101-600A—-1A and LTP101-700A-1A
turboprop engines, remove power turbine
rotors, P/Ns 4-141-290-01, —-02, —-03, —05,
-06, 11, -12, —13, —14, or —16, using the
cycles specified in Table 1 of this AD:

TABLE 1—DRAWDOWN CYCLES FOR LTS101-600A-2, —3, —3A, AND LTS101-700D—2 TURBOSHAFT ENGINES AND
LTP101—600A—1A AND LTP101-700A—1A TURBOPROP ENGINES

If power turbine rotor time on the effective date
of this ADis . . .

Then remove the power turbine rotor from the engine . . .

(1) Fewer than 5,000 cycles-since-new (CSN) ..
(2) 5,000 to 7,899 CSN

(3) 7,900 to 9,999 CSN

(4) 10,000 or more CSN

Between 5,000 and 5,500 CSN.
CSN, whichever occurs first.

occurs first.

Within 500 cycles-in-service (CIS) after the effective date of this AD or before exceeding 8,000
Within 100 CIS after the effective date of this AD or before exceeding 10,050 CSN, whichever

Within 50 CIS after the effective date of this AD.

Removing Power Turbine Rotors From
LTS101-650B-1, -650C-3,—650C-3A,
-750B-1, -2, -750C-1, and —-850B-2 Engines
(h) Remove power turbine rotors, P/Ns 4—
141-290-01, —-02 —-03, —-05, —06, —11, —-12,

—13, —14, or —16, using the cycles specified
in Table 2 of this AD:

TABLE 2—DRAWDOWN CYCLES FOR LTS101-650B-1, -650C—-3,-650C—-3A, —750B-1, —2, —750C—-1, AND —850B-2

ENGINES

If power turbine rotor time on the effective date
of this ADis. . .

Then remove the power turbine rotor from the engine . . .

(1) Fewer than 5,500 CSN
(2) 5,500 to 7,999 CSN

(3) 8,000 to 9,999 CSN

(4) 10,000 or more CSN

Between 5,000 and 7,200 CSN.
occurs first.

occurs first.

Within 1,700 CIS after the effective date of this AD or before exceeding 8,950 CSN, whichever
Within 950 CIS after the effective date of this AD or before exceeding 10,400 CSN, whichever

Within 400 CIS after the effective date of this AD.

Alternative Methods of Compliance

(i) The Manager, Los Angles Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Related Information

(j) Contact Robert Baitoo, Aerospace
Engineer, Los Angeles Aircraft Certification
Office, FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA

90712—4137; phone: 562-627-5245; fax: 562—
627-5210; e-mail: robert.baitoo@faa.gov, for
more information about this AD.

(k) Honeywell International Inc. Service
Bulletins LT 101-71-00-0252 and LTS101-
71-00-0253, pertain to the subject of this AD.
Contact Honeywell International Inc., P.O.
Box 52181, Phoenix, AZ 85072—2181;
telephone (800) 601-3099 (U.S.A.) or (602)
365—3099 (International); or go to: https://
portal.honeywell.com/wps/portal/aero, for a
copy of this service information.

Issued in Burlington, Massachusetts, on
March 30, 2011.

Peter A. White,

Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2011-8470 Filed 4-11-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0869; Airspace
Docket No. 10-AEA-21]

Revocation of Class E Airspace;
Kutztown, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes Class E
Airspace at Kutztown, PA. The
Kutztown Airport has been abandoned
and therefore controlled airspace
associated with the airport is being
removed.

DATES: Effective date: 0901 UTC, June
30, 2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Richard Horrocks, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5588.

SUPPLEMENTARY INFORMATION:

History

The FAA received a notice from its
Aeronautical Products office that the
Kutztown Airport, PA, has been listed
as abandoned as per NFDD09-240 (12/
16/2009). After evaluation it was
decided the Class E airspace associated
with the Kutztown Airport is no longer
required.

Since this action eliminates the
impact of controlled airspace on users of
the National Airspace System in the
vicinity of the Kutztown Airport, notice
and public procedure under 5 U.S.C.
553(b) are unnecessary. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E designation listed in
this document will be removed from
publication subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
removes Class E airspace at Kutztown
Airport, Kutztown, PA, as the airport
has been abandoned and all instrument
approach procedures cancelled.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
removes controlled airspace at
Kutztown, PA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and

effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA PA E5 Kutztown, PA [Removed]

Issued in College Park, Georgia, on April 1,
2011.

Mark D. Ward,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2011-8538 Filed 4-11-11; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 305
RIN 3084-AB03

Appliance Labeling Rule

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Final rule.

SUMMARY: The Commission extends the
effective date for its new light bulb
labeling requirements to January 1,
2012, to provide manufacturers with
additional compliance time. In addition,
the Commission exempts from the new
label requirements incandescent bulbs
that will not be produced after January
1, 2013, due to Federal efficiency
standards.

DATES: The amendments published in
this document will become effective on
January 1, 2012. In addition, the July 19,
2011 effective date announced at 75 FR
41696 (July 19, 2010) is delayed until
January 1, 2012.

ADDRESSES: Requests for copies of this
document should be sent to: Public
Reference Branch, Room 130, Federal
Trade Commission, 600 Pennsylvania
Avenue, NW., Washington, DC 20580.
The complete record of this proceeding
is also available at that address. Parts of
the proceeding, including this
document, are available at http://
www.ftc.gov.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326—2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, Room M—-8102B,
600 Pennsylvania Avenue, NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
I. Background

In response to a petition from the
National Electrical Manufacturers
Association (NEMA), on December 29,
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2010 (75 FR 81943), the Commission
published a Federal Register Notice
proposing to extend the effective date of
new labeling rules for light bulbs to
January 1, 2012.1 The new labeling
rules, originally scheduled to become
effective on July 19, 2011, apply to
general service lamps (i.e., medium
screw base incandescent, compact
fluorescent (CFL), and light-emitting
diode (LED) products) and feature a
“Lighting Facts” label disclosing bulb
brightness, annual energy cost, life,
color appearance, and energy use.2

Based on concerns about the original
deadline, NEMA asked the Commission
to: (1) Extend the new label’s effective
date for all covered bulbs, except CFLs,
to January 1, 2012; (2) extend the
effective date for CFLs to January 1,
2013; and (3) exempt all incandescent
bulbs that will be phased out by 2014
due to revised Federal energy efficiency
standards. After considering NEMA’s
petition, as well as responses from the
Natural Resources Defense Council and
Earthjustice, the Commission proposed
extending the effective date for all
covered bulbs to January 1, 2012, and
exempting bulbs phased out by Federal
efficiency standards in place by 2013
(e.g., 75-watt bulbs). The proposal did
not include NEMA’s request for an
additional extension for CFLs, nor did it
exempt incandescent bulbs that will be
phased out by the 2014 Federal
efficiency standards (i.e., 60- and 40-
watt bulbs). The Commission received
ten comments on these proposals.3

II. Final Rule

The Commission extends the effective
date for the new labeling requirements
to January 1, 2012, for all covered bulbs

1This document uses the terms lamp, light bulb,
and bulb interchangeably.

275 FR 41696 (Jul. 19, 2010). The Commission
issued the new labels and established the original
effective date of July 19, 2011 pursuant to the
Energy Independence and Security Act of 2007
(Pub. L. 110-140) (EISA). EISA also established new
minimum efficiency standards phasing out
inefficient incandescent bulbs over a three year
period (100-watt bulbs in 2012, 75-watt bulbs in
2013, and 60- and 40-watt bulbs in 2014). These
new standards will increase the prevalence of more
efficient incandescent halogen bulbs, CFLs, and
LED:s. In the July 19, 2010 Notice, the Commission
exempted 100-watt incandescent bulbs from the
new label because they will remain on the market
for only a short time.

3 See http://www.ftc.gov/os/comments/
lightbulblabelexten/index.shtm. Unless otherwise
stated, the comments discussed in this document
refer to: Brickman (# 00005); Earthjustice (# 00009);
Garcia (# 00002); IKEA of Sweden (# 00003); Leyn
(# 00007); IMERC (# 00008); Natural Resources
Defense Council (# 00011); NEMA (# 00010); Sood
(# 00004); and VanPelt (# 00006). Several comments
addressed issues not germane to the proposed
extension such as the general merits of the Lighting
Facts label. This Notice does not address these
comments.

to provide manufacturers additional
implementation time. The
Commmission is not providing an
additional extension for CFLs because
such a delay would deprive consumers
of the new label’s benefits for these
widely available high efficiency bulbs
just as new efficiency standards become
effective. Finally, consistent with its
proposal, the Commission is not
requiring the new label for incandescent
bulbs phased out by 2012 and 2013
Federal efficiency standards (i.e., 75-
watt reflector bulbs and bulbs subject to
2012 DOE efficiency standards) but is
requiring the new label for 60- and 40-
watt bulbs subject to 2014 standards.*

A. Extension of Effective Date for All
Covered Bulbs

As proposed in the December 29,
2010 Notice, the final rule extends the
effective date for all covered bulbs to
January 1, 2012. The extension is
warranted by legitimate industry
concerns raised after the effective date
was originally established.

In reaching this decision, the
Commission considered several
comments which found the proposed
extension reasonable, another which
found it too short, and others which
found it too long. Specifically, IMERC,
NRDC, IKEA of Sweden, and Universal
Lighting Systems supported the
proposed extension. Both IMERC and
IKEA, for instance, argued that the
extension is reasonable because, a wide
variety of manufacturers need more time
to re-label packages given the
complexities of global supply chains.

However, NEMA argued that the
extension only provides minimal relief
to manufacturers and does not solve the
difficulties outlined in its petition.
NEMA noted that manufacturers and
retailers conduct annual “product
reviews,” which presumably involve the
development of new or revised
packaging, during the third quarter of
the calendar year in advance of the
retail “lighting season,” which takes
place during the fourth and first
quarters of the calendar year. Thus,
according to NEMA, the proposed
extension is effectively much shorter
than six months because manufacturers
must implement any packaging changes
as part of their product reviews to
complete them in time for the “lighting
season.”

4NEMA'’s petition also requested certain changes
to the label’s formatting requirements, particularly
for smaller packages. The Commission did not
propose any changes in its December 29, 2010
Notice and, in response, received no comments
seeking Rule changes. See 75 FR at 81946.
Accordingly, this Notice does not address these
issues.

Finally, Earthjustice argued against
any extension, reiterating its earlier
concerns that NEMA’s petition provided
no new evidence justifying a delay, and
asserting that the new label is necessary
as soon as possible to help consumers
make informed purchasing decisions.5
Also, Earthjustice noted that NEMA’s
petition demonstrates that
manufacturers can meet the current
effective date for LED and halogen
products with no exceptions or delays,
and thus no extension is warranted for
these products.

The Commission adopts the proposed
extension to address the logistical
challenges industry faces in
implementing the new label. As the
Commission explained in the December
2010 Notice, and as detailed in NEMA’s
petition, the large number of packaging
styles involved, the difficulties posed by
overseas manufacturing and packaging,
and the extensive nature of the label
changes required for each package
weigh in favor of providing
manufacturers with additional time to
comply. In addition, the new January 1,
2012, effective date coincides with the
effective date for new Federal efficiency
standards that will begin to phase out
inefficient incandescent bulbs. Thus,
even with the extension, consumers will
have the new label to help with this
transition.

The Commission declines to grant
NEMA'’s request for additional time. As
noted earlier, NEMA’s comments
suggest that any package changes must
be completed several months before
January 1, 2012, to coincide with
manufacturers’ “product reviews” in
anticipation of the retail “lighting
season.” However, NEMA offers no
details about the “lighting season” and
its impact on labeling. Indeed, NEMA
only describes the season’s duration
generally, stating that it covers “the 4th
and 1st quarters of a calendar year.”
This half-year window appears to give
manufacturers sufficient time to revise
bulb packaging. Manufacturers could
complete package revisions by the
January 1, 2012, label deadline and still
introduce their products during the
remaining three months of the “lighting
season.” NEMA’s comment does not
indicate otherwise. Nor did NEMA’s
comment propose an alternative
effective date that would alleviate its
perceived problems.

Moreover, the Commission now has
provided bulb manufacturers with
considerable time to plan their

5 Another comment (Brickman) also opposed any
extension, arguing that the label is necessary to
make consumers aware of the energy-saving
benefits of CFLs and LEDs.
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packaging changes. Specifically, the
Commission provided initial notice of
potential package changes in 2008,
announced the details of those changes
in June 2010, and recently proposed the
extension it is now making final.

Finally, the Commission also declines
to set an earlier effective date for LEDs
and new incandescent halogen products
as suggested by Earthjustice because an
earlier date likely would have little
impact on labeling for those products.
As noted in the December 2010 Notice,
manufacturers are likely to use the new
label for these products as they enter the
market over the next year. Thus, an
earlier effective date for these products
is not necessary.

B. No Additional Extension for CFLs

As proposed in the December 29,
2010 Notice, the Commmission declines
to extend the effective date for CFLs to
January 1, 2013. Such a delay would
deprive consumers of the new label’s
benefits for these widely-available bulbs
during an important transition period.
With the exception of NEMA, the
commenters supported the
Commission’s proposal not to provide
additional time for CFL labeling. NEMA
reiterated its request for a CFL
extension, but without providing
additional information or argument.

As explained in the December 2010
Notice, further delaying the new CFL
label would hinder consumers’ ability to
compare CFLs to new, efficient
incandescent halogens and LEDs as
those technologies become more
available. Moreover, further delay for
the market’s most prevalent high
efficiency bulbs may hamper ongoing
efforts to help consumers understand
the new label and use it in purchasing
decisions. In addition, extending the
effective date for all covered bulbs to
January 1, 2012, along with the
exemption of certain incandescent bulbs
as discussed below in subsection C,
should ease the burden of labeling CFLs.

C. Incandescent Bulbs Subject to New
Federal Efficiency Standards

As proposed in the December 29,
2010 Notice, the final rule maintains the
new Lighting Facts label for 60- and 40-
watt incandescent bulbs but exempts
from the label requirements 75-watt
incandescent bulbs, and reflector bulbs
that do not meet DOE’s July 14, 2012,
standards.®

61n its petition, NEMA had sought an exemption
for 60- and 40-watt incandescent bulbs phased out
by EISA efficiency standards effective January 1,
2014, and for 75-watt incandescent bulbs phased
out by the EISA efficiency standards effective
January 1, 2013. See 42 U.S.C. 6295(I). It also sought
to exclude certain inefficient incandescent reflector

Industry commenters sought
exemptions for all incandescents
affected by the EISA standards, while
other comments urged fewer
exemptions than proposed. Specifically,
NEMA restated that manufacturers have
been reducing investment in
incandescent products phased out by
EISA and that new labeling
requirements will force them to make
additional capital investments in
products that will soon exit the market.
Similarly, Universal Lighting Systems
explained that the general public
already knows these bulbs are
inefficient, and thus requiring new
labeling for the short time these
products remain available is
unnecessary and a waste of resources.

In contrast, NRDC, Earthjustice,
IMERC, and IKEA of Sweden urged the
Commission to reconsider the proposed
exemption for 75-watt bulbs. In
particular, Earthjustice argued that the
Commission has assigned unwarranted
significance to the shorter time period
the 75-watt bulb may be available after
the new effective date.” Earthjustice also
argued that the FTC should not consider
the relatively low market share of 75-
watt bulbs because the Commission has
previously stated that 75-watt bulb
labeling will benefit consumers. IMERC
argued that NEMA failed to present
sufficient information to make a
compelling argument for the exemption.

In addition, citing the recent phase-
out of 100-watt incandescent bulbs in
California and Europe, NRDC asserted
that 75-watt bulbs will remain on store
shelves well after January 1, 2013, due
to manufacturer and retailer stockpiling.
Moreover, Earthjustice stated that, with
the phase-out of 100-watt bulbs,
consumers looking for the brightest
bulbs would gravitate to 75-watt bulbs
given their tendency to equate watts
with brightness. Earthjustice asserted
that the new label on 75-watt bulbs
would help consumers in determining
that such bulbs may, in fact, be less
bright than some higher efficiency
alternatives. Similarly, Earthjustice
asserted that, without the new label,
consumers will confuse old 75-watt
(~1,100 lumen) bulbs with new 72-watt
incandescent halogens that have a
higher lumen rating.

Furthermore, NRDC also argued that
the modest package revision cost

products that DOE efficiency regulations will
eliminate on July 14, 2012. 10 CFR 430.32(n)(5). No
comment opposed the exemption for these reflector
bulbs.

7 The Commission originally required labeling for
75-watt bulbs because these products would remain
on the market for “more than a year” after the
effective date. However, under the extended
deadline, they will be manufactured for no more
than one year after the new effective date.

associated with relabeling 75-watt bulbs
would be offset by the economic and
environmental benefits resulting from
consumers using the new label to select
more efficient bulbs, particularly given
75-watt bulbs’ higher energy costs.
Finally, NRDC and IKEA of Sweden
noted that requiring the new label on
inefficient incandescents may provide
incentives to speed the phase out of
incandescent bulbs prior to the effective
date of the new efficiency standards.

After considering these comments, the
Commission now exempts 75-watt and
certain reflector bulbs as proposed in
the December 2010 Notice. The new
label is necessary for 60- and 40-watt
bulbs because these bulbs may remain
in production for two years after the
new label’s introduction and occupy a
much greater market share than other
inefficient incandescents such as 75-
watt bulbs.8 Moreover, the commenters
offered no information to refute that the
benefits to consumers of requiring the
new label for 60- and 40-watt bulbs
outweigh “reinvestment” concerns
raised by NEMA.

Despite concerns raised by
commenters, the Commission, as
detailed below, does not believe the
new label is warranted for 75-watt bulbs
because they will remain available for a
relatively short time and manufacturers
can redirect resources to label other
bulbs. When it issued the new labeling
rule in July 2010, the Commission chose
to require the new label for traditional
incandescent bulbs remaining in
production for more than a year after the
Rule’s effective date, including 75-watt
bulbs, which would have stayed in
production for a year and half after the
original effective date. However, the
new six-month extension shortens the
period that 75-watt bulbs will remain in
production after the effective date,
reducing the benefits of re-labeling these
soon-to-be obsolete products. As NRDC
notes, 75-watt bulbs may continue to
appear on store shelves even after the
end of production. However, it is
reasonable to assume that these bulbs
will not be prevalent on shelves for an
extended period given their limited
market share, manufacturer

8 According to past estimates, 75-watt bulbs
account for only about 19% of the incandescent
market compared to 58% for 60- and 40-watt bulbs.
See http://neep.org/uploads/Summit/

2010% 20Presentations/

NEEP%20Lighting Swope.pdf. (DOE presentation
using 2006 incandescent estimates). As comments
suggest, some consumers may gravitate to 75-watt
bulbs as the highest wattage bulb remaining on the
market, confusing their wattage with light output.
However, even if such confusion does arise, it
should be minimal given the relatively small market
share of these bulbs and the limited time period
they will be available.


http://neep.org/uploads/Summit/2010%20Presentations/NEEP%20Lighting_Swope.pdf
http://neep.org/uploads/Summit/2010%20Presentations/NEEP%20Lighting_Swope.pdf
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disinvestment in traditional
incandescent technologies as indicated
in NEMA’s petition, and the increasing
availability of more efficient
incandescent halogen bulbs that have
similar performance characteristics.
Finally, the exemption will allow
manufacturers to focus their labeling
resources on products that will remain
in the market well into the future, such
as CFLs.

III. Paperwork Reduction Act

The current Rule contains
recordkeeping, disclosure, testing, and
reporting requirements that constitute
“information collection requirements” as
defined by 5 CFR 1320.7(c), the
regulation that implements the
Paperwork Reduction Act (PRA).9 OMB
has approved the Rule’s existing
information collection requirements
through May 31, 2011 (OMB Control No.
3084-0069). The amendments in this
document will not increase and, in fact,
likely will reduce somewhat the
previously estimated burden for the
lamp labeling amendments.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, requires that the
Commission provide an Initial
Regulatory Flexibility Analysis (IRFA)
with a Proposed Rule, and a Final
Regulatory Flexibility Analysis (FRFA)
with the final rule, unless the
Commission certifies that the Rule will
not have a significant economic impact
on a substantial number of small
entities.10

The Commission does not anticipate
that these amendments will have a
significant economic impact on a
substantial number of small entities.
The Commission recognizes that some
of the affected manufacturers may
qualify as small businesses under the
relevant thresholds. However, the
Commission does not expect that the
economic impact of the proposed
amendments will be significant. If
anything, the changes will reduce the
Rule’s burden on affected entities.

In its July 19, 2010 Notice (75 FR at
41711), the Commission estimated that
the new labeling requirements will
apply to about 50 product
manufacturers and an additional 150
online and paper catalog sellers of
covered products. The Commission
expects that approximately 150 qualify
as small businesses.

Although the Commission certified
under the RFA that the amendments
would not, if promulgated, have a

944 U.S.C. 3501-3521.
105 U.S.C. 603-605.

significant impact on a substantial
number of small entities, the
Commission has determined,
nonetheless, that it is appropriate to
publish an FRFA in order to explain the
impact of the amendments on small
entities as follows:

A. Statement of the Need for, and
Objectives of, the Amendments

Section 321(b) of the Energy
Independence and Security Act of 2007
(Pub. L. 110-140) requires the
Commission to conduct a rulemaking to
consider the effectiveness of lamp
labeling and to consider alternative
labeling approaches. The Commission
has issued an extension to the Rule’s
effective date to provide industry
members with additional compliance
time.

B. Issues Raised by Comments in
Response to the IRFA

The Commission did not receive any
comments specifically related to the
impact of the final amendments on
small businesses.

C. Estimate of Number of Small Entities
to Which the Amendments Will Apply

Under the Small Business Size
Standards issued by the Small Business
Administration, lamp manufacturers
qualify as small businesses if they have
fewer than 1,000 employees (for other
household appliances the figure is 500
employees). Lamp catalog sellers qualify
as small businesses if their sales are less
than $8.0 million annually. The
Commission estimates that there are
approximately 150 entities subject to the
final rule’s requirements that qualify as
small businesses.11

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

The final amendments will not
increase any reporting, recordkeeping,
or other compliance requirements
associated with the Commission’s
labeling rules (75 FR 41696). The
amendments will only extend the
effective date for complying with the
new lamp’s labeling requirements
previously issued at 75 FR 41696. The
final amendments will also exempt from
those requirements incandescent bulbs
that fail to meet Federal energy
efficiency standards by 2013 (e.g., 75-
watt bulbs).

E. Duplicative, Overlapping, or
Conflicting Federal Rules

The Commission has not identified
any other Federal statutes, rules, or

11 See 75 FR at 41712.

policies that would duplicate, overlap,
or conflict with the final amendments.

F. Alternatives

The Commission sought comment and
information on the need, if any, for
alternative compliance methods that,
consistent with the statutory
requirements, would reduce the
economic impact of the rule on small
entities. In extending the effective date
for the new labeling requirements and
exempting certain bulbs from those
requirements, the Commission is
currently unaware of the need for
special provisions to enable small
entities to take advantage of the
proposed extension or exemption. The
Commission expects that the proposed
amendments will reduce or defer, rather
than increase, the economic impact of
the rule’s requirements for all entities,
including small entities.

V. Final Rule
List of Subjects in 16 CFR part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

For the reasons discussed above, the
Commission amends part 305 of title 16,
Code of Federal Regulations, as follows:

PART 305—RULE CONCERNING
DISCLOSURES REGARDING ENERGY
CONSUMPTION AND WATER USE OF
CERTAIN HOME APPLIANCES AND
OTHER PRODUCTS REQUIRED
UNDER THE ENERGY POLICY AND
CONSERVATION ACT (“APPLIANCE
LABELING RULE”)

m 1. The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

m 2.In § 305.15, paragraph (c)(1) is
revised to read as follows:

§305.15 Labeling for lighting products.

* * * * *

(c)(1) Any covered incandescent lamp
that is subject to and does not comply
with the January 1, 2012 or January 1,
2013 efficiency standards specified in
42 U.S.C. 6295 or the DOE standards at
10 CFR 430.32(n)(5) effective July 14,
2012 shall be labeled clearly and
conspicuously on the principal display
panel of the product package with the
following information in lieu of the
labeling requirements specified in
paragraph (b):

* * * * *
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By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 2011-8689 Filed 4—11-11; 8:45 am]
BILLING CODE 6750-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-0OAR-2010-0139; FRL-9292-9]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Section 110(a)(2)
Infrastructure Requirements for the
1997 8-Hour Ozone and the 1997 and
2006 Fine Particulate Matter National
Ambient Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the District of Columbia (the
District) pursuant to the Clean Air Act
(CAA or the Act) sections 110(k)(2) and
(3). These submittals address the
infrastructure elements specified in the
CAA section 110(a)(2), necessary to
implement, maintain, and enforce the
1997 8-hour ozone and fine particulate
matter (PM- ) national ambient air
quality standards (NAAQS) and the
2006 PM, s NAAQS. This final rule is
limited to the following infrastructure
elements which were subject to EPA’s
completeness findings pursuant to CAA
section 110(k)(1) for the 1997 8-hour
ozone NAAQS dated March 27, 2008,
and the 1997 PM, s NAAQS dated
October 22, 2008: 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
M).

DATES: Effective Date: This final rule is
effective on May 12, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0139. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental

Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the District of Columbia
Department of the Environment, Air
Quality Division, 51 N Street, NE., Fifth
Floor, Washington, DC 20002.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814—2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On May 17, 2010 (75 FR 27512), EPA
published a notice of proposed
rulemaking (NPR) for the District. The
NPR proposed approval of the District’s
submittals that provide the basic
program elements specified in the CAA
sections 110(a)(2)(A), (B), (C), (D)(ii), (E),
(F), (G), (H), (), (K), (L), and (M)
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and
PM2A5 NAAQS and the 2006 PM2A5
NAAQS. The formal submittals
submitted by the District Department of
the Environment on December 6, 2007
and January 11, 2008 addressed the
section 110(a)(2) requirements for the
1997 8-hour ozone NAAQS; the
submittals dated August 25, 2008 and
September 22, 2008 addressed the
section 110(a)(2) requirements for the
1997 PM, s NAAQS; and the submittal
dated September 21, 2009 addressed the
section 110(a)(2) requirements for the
2006 PM, s NAAQS.

II. Summary of Relevant Submissions

The above referenced submittals
address the infrastructure elements
specified in the CAA section 110(a)(2).
These submittals refer to the
implementation, maintenance and
enforcement of the 1997 8-hour ozone,
the 1997 PM, s NAAQS, and the 2006
PM, s NAAQS. The rationale supporting
EPA’s proposed action is explained in
the NPR and the technical support
document (TSD) and will not be restated
here. No public comments were
received on the NPR. However, the
portion of the TSD relating to section
110(a)(2)(D)(ii) is being revised because
the TSD did not give the correct reason
for the proposed approval. The TSD is
available on line at http://
www.regulations.gov, Docket number
EPA-R03-OAR-2010-0139.

I1I. Final Action

EPA is approving the District’s
submittals that provide the basic
program elements specified in CAA
sections 110(a)(2)(A), (B), (C), (D)(ii), (E),
(F), (G), (H), (), (K), (L), and (M)
necessary to implement, maintain, and
enforce the 1997 8-hour ozone and

PM, s NAAQS and the 2006 PM, 5
NAAQS.

EPA made completeness findings for
the 1997 8-hour ozone NAAQS on
March 27, 2008 (73 FR 16205) and on
October 22, 2008 (73 FR 62902) for the
1997 PM, s NAAQS. These findings
pertained only to whether the
submissions were complete, pursuant to
section 110(k)(1)(A), and did not
constitute EPA approval or disapproval
of such submissions. Each of these
findings noted that the District failed to
submit a complete SIP addressing the
portions of (C) and (J) relating to the Part
C permit programs for the 1997 8-hour
ozone and the 1997 PM, s NAAQS.

The District has not submitted a
permit program required under sections
110(a)(2)(C) and (J). Therefore, EPA is
not approving the submissions with
respect to sections 110(a)(2)(C) and (J)
relating to the Part C permit programs
for the 1997 8-hour ozone, the 1997
PM, s NAAQS or the 2006 PM; 5
NAAQS. However, these requirements
with respect to the permit programs
have already been addressed by a
Federal Implementation Plan (FIP) that
remains in place (see 40 CFR 52.499),
and therefore this action will not trigger
any additional FIP obligation with
respect to this requirement.

Two elements identified in section
110(a)(2) are not governed by the three
year submission deadline of section
110(a)(1) because SIPs incorporating
necessary local nonattainment area
controls are not due within three years
after promulgation of a new or revised
NAAQS, but rather are due at the time
the nonattainment area plan
requirements are due pursuant to
section 172. These elements are: (1)
Submissions required by section
110(a)(2)(C) to the extent that subsection
pertains to a permit program in Part D
Title I of the CAA; and (2) any
submissions required by section
110(a)(2)(I), which pertain to the
nonattainment planning requirements of
Part D Title I of the CAA. This action
does not cover these specific elements.
This action also does not address the
requirements of section 110(a)(2)(D)(i)
for the 1997 8-hour ozone NAAQS and
1997 PM> s NAAQS, since they have
been addressed by separate findings
issued by EPA. See April 25, 2005 (70
FR 21147) and June 9, 2010 (75 FR
32673).

This notice does not take any action
to approve or disapprove any existing
state provisions with regard to excess
emissions during startup, shutdown, or
malfunction (SSM) of operations at a
facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
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guidance (August 11, 1999 Steven
Herman and Robert Perciasepe
Guidance Memorandum, “State
Implementation Plans: Policy Regarding
Excess Emissions During Malfunctions,
Startup, and Shutdown”) and EPA plans
to address such state regulations in the
future. In the meantime, EPA
encourages any state having a deficient
SSM provision to take steps to correct

it as soon as possible.

This notice also does not take any
action to approve or disapprove any
existing state rules with regard to
Director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109, November 24,
1987), and EPA plans to take action in
the future to address such state
regulations. In the meantime, EPA
encourages any state having a Director’s
discretion or variance provision which
is contrary to the CAA to take steps to
correct the deficiency as soon as
possible.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 13, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to the District of Columbia’s
section 110(a)(2) infrastructure
requirements for the 1997 8-hour ozone
and PM, s NAAQS, and the 2006 PM 5
NAAQS, may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 1, 2011.
W.C. Early,

Acting Regional Administrator, EPA Region
ur.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2.In §52.470, the table in paragraph

(e) is amended by adding entries at the
end of the table for “Section 110(a)(2)
Infrastructure Requirements for the 1997
8-Hour Ozone NAAQS”, “Section
110(a)(2) Infrastructure Requirements
for the 1997 PM, s NAAQS”, and
“Section 110(a)(2) Infrastructure
Requirements for the 2006 PM, 5
NAAQ” to read as follows:

§52.470 Identification of plan.
* * * * *
(e) * * %
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Name of non-regulatory SIP

Applicable geographic or

State submittal

EPA approval date

Additional explanation

revision nonattainment area date
Section 110(a)(2) Infrastruc-  District of Columbia .............. 12/06/07 4/12/11 [Insert Federal Reg-  This action addresses the
ture Requirements for the 1/11/08 ister page number where following CAA elements:
1997 8-Hour Ozone the document begins and 110(a)(2)(A), (B), (C),
NAAQS. date]. (D)(ii), (E), (F), (G), (H),
(), (K), (L), and (M).
Section 110(a)(2) Infrastruc-  District of Columbia .............. 8/25/08 4/12/11 [Insert Federal Reg-  This action addresses the
ture Requirements for the 9/22/08 ister page number where following CAA elements:
1997 PM, s NAAQS. the document begins and 110(a)(2)(A), (B), (C),
date]. (D)(ii), (E), (F), (G), (H),
(), (K), (L), and (M).
Section 110(a)(2) Infrastruc-  District of Columbia .............. 9/21/09 4/12/11 [Insert Federal Reg-  This action addresses the

ture Requirements for the
2006 PM..s NAAQS.

ister page number where
the document begins and

date].

following CAA elements:
110(a)(2)(A), (B), (C),
(D)), (E), (F), (G), (H),
(), (K), (L), and (M).

[FR Doc. 2011-8567 Filed 4—11-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2006—-0130-201111(a);
FRL-9293-4]

Approval and Promulgation of
Implementation Plans: Florida;
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to convert a conditional approval
of provisions in the Florida State
Implementation Plan (SIP) to a full
approval under the federal Clean Air
Act (CAA or Act). On June 17, 2009, the
State of Florida, through the Florida
Department of Environmental Protection
(FDEP), submitted a SIP revision in
response to the conditional approval of
its New Source Review (NSR)
permitting program. The revision
includes changes to certain parts of the
Prevention of Significant Deterioration
(PSD) construction permit program in
Florida, including the definition of “new
emissions unit,” “regulated air
pollutant” and “significant emissions
rate” as well as recordkeeping
requirements. In addition, Florida
provided a clarification that the
significant emissions rate for mercury in
the Florida regulations is intended to
apply as a state-only provision. EPA has
determined that this revision addresses
the conditions identified in the
conditional approval, and is therefore
approvable. This action is being taken
pursuant to section 110 of the CAA.

DATES: This direct final rule is effective
June 13, 2011 without further notice,
unless EPA receives adverse comment
by May 12, 2011. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2006-0130, by one of the
following methods:

1. hitp://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: adams.yolanda@epa.gov.

3. Fax: (404) 562—-9019.

4. Mail: EPA-R04—OAR-2006-0130,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Ms.
Yolanda Adams, Air Planning Branch,
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-0OAR-2006—
0130.” EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit

through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
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Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT: For
information regarding the Florida SIP,
contact Twunjala Bradley, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Ms.
Bradley may also be reached via
telephone or electronic mail at (404)
562-9352 and
bradley.twunjala@epa.gov. For
information regarding NSR, contact
Yolanda Adams, Air Permits Section, at
the same address above. Ms. Adams
may also be reached via telephone or
electronic mail at (404) 562—9214 and
adams.yolanda@epa.gov.
SUPPLEMENTARY INFORMATION:
1. Background
II. EPA’s Analysis of How Florida’s Revisions
Satisfy the Terms of the Conditional
Approval
III. Final Action
IV. Statutory and Executive Order Reviews

I. Background

On February 3, 2006, FDEP submitted
a revision to its PSD regulations in
response to the 2002 NSR Reform Rules
for EPA approval into the Florida SIP.1
The February 3, 2006, SIP revision
included changes to the Florida SIP,
specifically in Florida Administrative
Code (F.A.C.) Rules, Chapters 62—204—
Air Pollution Control—General
Provisions, 62—210—Stationary
Sources—General Requirements, and
62—212—Stationary Source—
Preconstruction Review, which became
state-effective on February 2, 2006, and
February 12, 2006. EPA proposed to
conditionally approve these PSD SIP
rules under section 110 of the CAA on
April 4, 2008. See 73 FR 18466. In the
April 4, 2008 rulemaking, EPA
determined that portions of Florida’s
February 3, 2006 SIP revision were not
consistent with the federal PSD

10n December 31, 2002 (67 FR 80186), EPA
published final rule changes to 40 CFR parts 51 and
52, regarding the CAA’s PSD and nonattainment
NSR programs. On November 7, 2003 (68 FR
63021), EPA published a notice of final action on
the reconsideration of the December 31, 2002, final
rule changes. The December 31, 2002, and the
November 7, 2003, final actions are collectively
referred to as the “2002 NSR Reform Rules.”

regulations set forth at 40 CFR 51.166.
Therefore, EPA proposed to
conditionally approve Florida’s PSD
program which established a
commitment from FDEP to adopt the
necessary regulations for consistency
with federal PSD provisions to obtain
full approval. EPA did not receive any
comments on the proposal. EPA
finalized its conditional approval of
F.A.C. Chapters 62—204, 62—210, and
62—212, into the Florida SIP on June 27,
2008. See 73 FR 36435.

On June 17, 2009, FDEP submitted the
revision to its SIP incorporating the
changes required by EPA as outlined in
the conditional approval. See 73 FR
18466. Specifically, the June 17, 2009,
SIP revision changes definitions in
F.A.C Chapter 62—210.200 for “new
emissions unit,” “regulated air
pollutant,” and “significant emissions
rate” as well as the recordkeeping
requirements in F.A.C. Chapter 62—
212.300(3)(a)1. In addition, Florida
provided a clarification that the
significant emissions rate for mercury in
the Florida regulations is considered a
state-only provision and is not intended
to be incorporated into the Florida SIP.
After consideration, EPA concludes that
the June 17, 2009, SIP revision satisfies
the conditions listed in EPA’s June 27,
2008, conditional approval. Today, EPA
is converting the June 27, 2008,
conditional approval to a full approval.

II. EPA’s Analysis of How Florida’s
Revisions Satisfy the Terms of the
Conditional Approval

In response to EPA‘s June 27, 2008,
conditional approval, Florida made
three changes to its PSD requirements.
These changes were required to ensure
that Florida’s PSD program is consistent
with the federal PSD regulations (at 40
CFR 51.166) to obtain full approval of
the program. First, Florida changed the
definition of “new emissions unit” in
F.A.C. Chapter 62—-210.200 to indicate
that it is a unit “ * * * that has existed
for less than 2 years from the date such
emissions unit first operated.” This
definition is consistent with the federal
definition of “New Emissions Unit”
found at 40 CFR 51.166(b)(7)(i). Second,
Florida changed the definitions of
“Regulated Air Pollutant” and
“Significant Emissions Rate” in F.A.C.
Chapter 62—-210.200 to include ozone
depleting substances. This change is
consistent with the federal definition of
“Significant” in 40 CFR 51.166(b)(23).
Third, Florida changed its
recordkeeping requirements in F.A.C.
Chapter 62—212.300(3)(a)1 to clarify that
the applicant must provide a record of
the amount of emissions excluded
pursuant to the projected actual

emissions requirements, an explanation
as to why these emissions were
excluded, and any netting calculations
if applicable. This change is consistent
with the federal recordkeeping
requirements at 40 CFR 51.166(r)(6).

In addition, Florida provided a
clarification that the significant
emissions rate for mercury is considered
a state-only provision and is not
intended to be incorporated into the
Florida SIP. EPA has determined that
this clarification satisfies the condition
listed in EPA’s conditional approval.

II1. Final Action

As explained above, FDEP submitted
changes to the definition of “new
emissions unit,” “regulated air
pollutant,” and “significant emissions
rate” in F.A.C. Chapter 62—210.200 and
the recordkeeping requirements in
F.A.C. Chapter 62—-212.300(3)(a)1. In
addition, FDEP provided a clarification
that the significant emissions rate for
mercury in the Florida regulations is
intended to apply as a state-only
requirement only and is not intended to
be incorporated into the Florida SIP.
FDEP has satisfied the conditions listed
in EPA’s conditional approval.
Therefore, EPA is taking direct final
action to convert its conditional
approval of Florida’s SIP revisions to a
full approval of Florida’s PSD program.

As aresult of Florida’s June 17, 2009,
SIP revision satisfying the conditional
approval requirements and EPA’s
conversion to a full approval, the
conditional approval language at
§52.519 of 40 CFR part 52, included in
EPA’s final conditional approval
published June 27, 2008 (73 FR 36435),
is no longer necessary. This action
removes the conditional approval
language relating to Florida’s PSD
program from the CFR to reflect that the
program has been approved. EPA is
publishing this rulemaking to remove
and reserve § 52.519 of 40 CFR part 52.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective June 13, 2011
without further notice unless the
Agency receives adverse comments by
May 12, 2011.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
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received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on June 13, 2011
and no further action will be taken on
the proposed rule.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as

defined by 5 U.S.C. 804(2).
Under section 307(b)(1) of the CAA,

petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 13, 2011. Filing a
petition for reconsideration by the

EPA-APPROVED FLORIDA REGULATIONS

Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, and Reporting and
recordkeeping requirements.

Dated: March 31, 2011.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart K—Florida

§52.519 [Removed and Reserved]

m 2. Section 52.519 is removed and
reserved.

m 3. Section 52.520(c) is amended by
revising entries “62—-210.200” and “62—
212.300” to read as follows:

§52.520 Identification of plan.
* * * * *
(C) * x %

State citation Title/subject

State effective

EPA approval date

Explanation

(Section) date
Chapter 62-210 Stationary Sources—General Requirements
62—210*.200 ......... Definitio*ns ............................ * ........ 6/29/89 4/12/11 * ........................... ) )
. . . . [Insert citation of*publication]. . .
Chapter 62-212 Stationary Sources—Preconstruction Review
62—212T300 ......... General* Preconstruction R;view 6/29/(;9 4/12/11 * ........................... ' '

Requirements.

[Insert citation of publication].
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EPA-APPROVED FLORIDA REGULATIONS—Continued

State citation

(Section) Title/subject

State effective
date

EPA approval date

Explanation

* * * * *

[FR Doc. 2011-8701 Filed 4-11-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2010-0743; FRL-9279-1]

Revisions to the California State
Implementation Plan; Sacramento
Metropolitan Air Quality Management
District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
a revision to the Sacramento
Metropolitan Air Quality Management
District’s portion of the California State
Implementation Plan (SIP). This
revision was proposed in the Federal
Register on October 5, 2010, and
concerns emissions of oxides of nitrogen
(NOx) from the landfill gas flare at the
Kiefer Landfill in Sacramento,
California. We are approving portions of
a Permit to Operate that limit NOx
emissions from this facility under the
Clean Air Act as amended in 1990 (CAA
or the Act).

DATES: This rule is effective on May 12,
2011.

ADDRESSES: EPA has established docket
number EPA-R09—-OAR-2010-0743 for
this action. Generally, documents in the
docket for this action are available
electronically at http://
www.regulations.gov or in hard copy at
EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
http://www.regulations.gov, some
information may be publicly available
only at the hard copy location (e.g.,
copyrighted material, large maps, multi-
volume reports), and some may not be
available in either location (e.g.,
confidential business information
(CBD). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT: Mae
Wang, EPA Region IX, (415) 947-4124,
wang.mae@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On October 5, 2010 (75 FR 61369),
EPA proposed to approve portions of
the Permit to Operate for the Kiefer
Landfill into the California SIP. The
submitted portions of the Permit to
Operate for the Kiefer Landfill (Permit
No. 17359), which was issued by the
Sacramento Metropolitan Air Quality
Management District (SMAQMD), relate
to the control of NOx emissions from
the air pollution control landfill gas
flare. The SMAQMD originally issued
Permit No. 17359 on August 7, 2006,
and later revised it on November 13,
2006. We are proposing to act on the
submitted portions of Permit No. 17359,
as revised on November 13, 2006. The
California Air Resources Board (CARB)
submitted this SIP revision to EPA on
July 11, 2007.

We proposed to approve the
submitted conditions of SMAQMD
Permit No. 17359 into the SMAQMD
portion of the California SIP because we
determined that they complied with the
relevant CAA requirements for SIP
approval. Our proposed action contains
more information on the submitted
portions of the permit and our
evaluation.

I1. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we did not receive any
comments.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted conditions of SMAQMD
Permit No. 17359 comply with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving these

conditions into the California SIP.
Specifically, we are approving permit
conditions 1, 6, 10, 11, 16, 20, 27, 28,
and 29, or portions thereof, which
together establish an enforceable NOx
limitation satisfying RACT for the air
pollution control landfill gas flare at the
Kiefer Landfill. Please see the docket for
a copy of the complete submitted
document.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves State law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
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Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 13, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: February 15, 2011.

Jared Blumenfeld,
Regional Administrator, Region IX.
Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(382) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C] * * %

(382) New and amended regulations
for the following APCDs were submitted
on July 11, 2007, by the Governor’s
designee.

(i) Incorporation by reference.

(A) Sacramento Metropolitan Air
Quality Management District.

(1) Permit to Operate for the Kiefer
Landfill (“Permit to Operate No. 17359
(Rev01)”), as revised on November 13,
2006.

* * * * *
[FR Doc. 2011-8466 Filed 4-11-11; 8:45 am]
BILLING CODE 6560-50-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

45 CFR Part 2553

RIN 3045-AA52

Retired and Senior Volunteer Program
Amendments

AGENCY: Corporation for National and
Community Service.

ACTION: Final rule.

SUMMARY: The Corporation for National
and Community Service (Corporation) is
issuing a final rule that sets forth a
competitive process for selecting grant
recipients for the Retired and Service
Volunteer Program (RSVP), including
performance measurement
requirements, as required by the
Domestic Volunteer Service Act
(DVSA), as amended by the Edward M.
Kennedy Serve America Act (Serve
America Act) (Pub. L. 111-13) of April
21, 2009.

DATES: This final rule is effective July
11, 2011.

FOR FURTHER INFORMATION CONTACT:
Katharine Delo Gregg at (202) 606—6965
(kgregg@cns.gov). The TDD/TTY
number is (202) 606—3472. You may
request this rule in an alternative format
for the visually impaired.

SUPPLEMENTARY INFORMATION:

I. Background—The October 26, 2010,
Proposed Rule

On October 26, 2010, the Corporation
published a proposed rule (45 CFR part
2553) in the Federal Register (Vol. 75,
No. 206) to regulate the competitive
grantmaking process for the Retired and
Senior Volunteer Program (RSVP).

The proposed rule implements RSVP
re-competition statutory requirements
set forth in the Edward M. Kennedy
Serve America Act (Serve America Act),
which President Obama signed into law
on April 21, 2009. The Serve America
Act reauthorizes and expands national
service programs administered by the
Corporation for National and
Community Service (Corporation) by
amending the National and Community
Service Act of 1990 (NCSA) and the
Domestic Volunteer Service Act of 1973
(DVSA).

The Serve America Act amended the
DVSA by requiring the Corporation to
develop a competitive process for
selecting grant recipients for the RSVP
Program, beginning in fiscal year 2013.
The competitive process, as directed by
statute, will include the use of peer
review panels with expertise in senior
service and aging, site inspections, as
appropriate, and evaluations of existing
grantees. The amended statute requires
that, beginning in fiscal year 2013,
RSVP grants be awarded for a period of
3 years, with an option for renewal of
3 years if the grantee meets the
performance measures established in its
grant award, as well as complying with
the terms and conditions of the grant.

60-Day Comment Period

In the Federal Register of October 26,
2010 (45 CFR part 2553), the
Corporation published the proposed
rule, with a 60-day comment period.
The Corporation received a total of 21
comments from twelve commenters,
including one association that
represents several hundred members.
Comments are discussed in detail in
Part III.

In general, most of the comments
supported the proposed regulations.

II. Discussion of the Final Rule

The current competitive process for
selecting RSVP grantees only occurs
when there is new money above the
appropriated base funding for RSVP
grants. The future competitive process
for selecting RSVP grantees will include
the same elements specified in the
amended DVSA that have been used for
previous competitive processes. The
elements specified in the amended
DVSA are discussed below.

A. Peer review panels [DVSA
§201(e)(2)(B)(i); 45 CFR 2553.71(b)]: As
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of 2013, RSVP grant applications will be
reviewed by blended peer review panels
that will include members with
specialized expertise in senior service
and aging, as well as Corporation staff,
who will offer their expert opinions
concerning each application. The use of
blended peer review panels is well
established at the Corporation and is
currently part of the process of selecting
grantees for other programs such as
AmeriCorps and Learn and Serve
America. The Corporation also has
considerable experience in using
outside reviewers with expertise in
senior service and aging on selection
panels for Senior Corps grants,
including RSVP. The Corporation’s
existing processes for announcing peer
review opportunities, registering
potential reviewers, selecting reviewers
for particular competitions, managing
review panels, and considering peer
review opinions in making the final
selection of grantees will be adapted to
meet the requirements for RSVP grant
competitions.

B. Site inspections [DVSA
§201(e)(2)(B)(ii); 45 CFR 2553.71(b)]: As
appropriate, on-going RSVP grant
applicants or proposed project sites may
be visited by Corporation
representatives as part of the
competitive selection process. While
such site inspections would normally
not be needed, circumstances could
arise during the grantee selection
process where on-site observations or
meetings might be helpful, for example,
in clarifying aspects of an application or
validating the capacity of an
organization to administer a federal
grant.

C. Performance Measures, Outcomes,
and Other Criteria [DVSA
§§201(e)(2)(B)(v) and 201(g); 45 CFR
2553.12(1) and Subpart J]: As a part of
the competitive process, the Corporation
will develop performance measures,
outcomes, and other criteria that will be
used in the evaluation of applicants.
The performance measures will be
established in the Notification of
Funding Availability and may be
different than those incorporated in
current grants. These performance
measures, outcomes, and criteria will
reflect the different needs of rural and
urban communities. These performance
measures, outcomes, and criteria will be
used in conducting the competitive
process and in developing assessment
reports as described in paragraph D,
below.

Pursuant to section 201(g)(2)(A) & (B)
of the Serve America Act, prior to Fiscal
Year 2014 that is, the first year after
initiation of the competitive process, the
performance measures, outcomes, and

other criteria established for the
competitive process may not be updated
or modified, except when the
Corporation determines that a
performance measure, outcome, or
criterion has become operationally
problematic. In such cases, after
consulting with RSVP project directors,
sponsor executives, and others as
appropriate, and notifying the
authorizing committees, the Corporation
may eliminate that performance
measure, outcome, or criterion, or
modify it.

D. Assessments of existing RSVP
projects [DVSA §§ 201(f) and (g); 45 CFR
2553(f)]: The Corporation has set up a
mechanism for consulting with RSVP
project directors during the
development and implementation of the
assessment process. All existing RSVP
grants will receive a report from the
Corporation in a standardized format
that assesses program strengths and
weaknesses in a way that can assist the
grantee with program improvement.
This report will guide the Corporation’s
training and technical assistance for the
project. The standardized report will, in
addition to assessing the program’s
strengths and weaknesses, include:

1. An assessment of the extent to
which the grantee meets or exceeds the
performance measures, outcomes, and
other criteria established for its grant;

2. An assessment of whether the
project has adequately addressed the
needs of the population and community
it serves;

3. An assessment of the grant’s efforts
to collaborate with other community
organizations, units of government, and
entities providing services to seniors;

4. An assessment of the project’s
compliance with requirements for
appropriate use of Federal funds, based
on use of a protocol for fiscal
management; and

5. An assessment of whether the
project is in conformity with eligibility,
outreach, enrollment, and other RSVP
programmatic requirements.

To the maximum extent practicable,
the report for each project will take into
account input received from individuals
who are knowledgeable about RSVP,
including current or former employees
of the Corporation and representatives
of the communities served by RSVP
volunteers.

The process of assessing existing
RSVP grants will begin in Fiscal Year
2010 and run through Fiscal Year 2012,
with the objective of completing the
assessment and resulting training and
technical assistance prior to conducting
the initial cycle of grant competitions in
Fiscal Year 2013.

E. Maintenance of volunteers and
geographic service areas [DVSA
§201(e)(2)(B)(iv)]: The Corporation will
ensure that (a) grants awarded as a
result of the competitive selection
process beginning in Fiscal Year 2013
are for at least the same number of
volunteers annually as were supported
for the service area during the previous
grant cycle and (b) maintain a similar
program distribution as was maintained
during the previous grant cycle. In
addition, the Corporation will minimize
any disruption to RSVP volunteers that
might result from implementing the
competitive process of grantee selection.

F. Program Termination [DVSA
§201(g)(3); 45 CFR 2553.31]: Until 2013,
the Corporation will continue to initiate
termination or denial of an application
for refunding in the event that a grantee
does not meet one or more of the
performance measures, outcomes, and
other criteria established as described
above. Any such termination or denial
of refunding will follow the notification
and due process currently followed in
such cases, in accordance with Section
412 of the DVSA, as implemented by 45
CFR part 1206 Grants and Contracts—
Suspension and Termination and Denial
of Application for Refunding, except
that after initiation of competition in FY
2013, the provisions governing denial of
refunding will not apply to a grant that
has been competed in accordance with
45 CFR 2553.71, and where the grantee
has also completed its optional three-
year renewal term.

G. Technical Assistance [DVSA
§201(h) and (j); 45 CFR 2553.71(f)]: The
Corporation will develop procedures for
providing technical assistance,
including regular monitoring visits, to
assist grantees in meeting the
established performance measures,
outcomes, and criteria. One component
of such technical assistance, which was
launched in October 2009, is an online
resource guide available at http://
www.nationalserviceresources.org/rsvp-
online-resource-guide. The Corporation
updates this online guide from time to
time with examples of high-performing
RSVP projects and other information.

H. Grant Extension for Purpose of
New Competition [DVSA § 201(i);
2553.71(e)]: To minimize disruption to
volunteers and services, if a grantee fails
to meet one or more of the established
performance measures, outcomes, and
other criteria, the Corporation will
continue to fund the current grantee for
up to 12 months if the competition for
a replacement sponsor has not resulted
in a replacement sponsor. During those
12 months, the Corporation will
conduct a new competition to serve the
geographic area served by the current
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grantee and reach out to other potential
sponsors. The current grantee will be
eligible for the new competition and,
during the 12-month period, the
Corporation may continue to provide
training and technical assistance in
meeting established performance
measures.

All provisions of part 2553 not
modified by the amendments described
below will remain in effect, including
the provision in § 2553(a) that a
“Corporation grant may be awarded to
fund up to 90 percent of the total project
cost in the first year, 80 percent in the
second year, and 70 percent in the third
and succeeding years.” Thus, the
Corporation will continue to require
that a current grantee applying for a new
grant must contribute from non-
Corporation funds at least 30 percent of
the total project cost. A new applicant,
on the other hand, will be required to
contribute 10 percent in the first year of
the grant, 20 percent in the second year,
and 30 percent in the third and
succeeding years.

III. Comments and Response

Of the 21 comments received, the vast
majority of the comments pertained to
clarification of the implementation of
the proposed regulation but generally
supported the regulation. The comments
and our responses are set forth below.

Comment: Seven comments stated
that specifying the “blended peer review
panels that will include members with
specialized expertise in senior service”
is insufficient and encouraged the
Corporation to utilize peer reviewers
with specialized knowledge applicable
to RSVP grants.

Response: The Corporation agrees and
will engage peer review panelists that
possess the appropriate expertise and
knowledge base to meet the
requirements of the SAA, and to
participate in a robust and transparent
competitive review process.

Comment: Seven comments suggested
that site inspections be preceded by
prior notice, as well as explicitly state
that the purpose of the site visits is
constructive, and not intended to be an
evaluation of the particular program.

Response: The Corporation will
clarify that the site inspections are a
part of the competitive review intended
to assist the Corporation during
competition in clarifying aspects of an
application or validating the capacity of
an organization to administer a Federal
grant, as well as other elements of the
application review process, and are not
part of technical assistance nor intended
as a continuous improvement tool.

Comment: Twelve comments
expressed concern that the development

of performance measures would not be
consistent with the Corporation’s larger
goals, nor would they reflect grantees’
specific circumstances and local needs.

Response: The Corporation agrees that
coordination between national standard
measures and grantee initiated measures
is essential. The Corporation’s new
strategic plan will help to inform how
the overall performance measures will
fit within a structure of national and
local measures.

Comment: Nine comments suggested
that if the Corporation consults
meaningfully with grantees when
providing the required pre-competition
assessment, the process will go more
smoothly and the results will be better.
In addition, the process will be more
efficient and more widely supported if
the report for each project includes
input not only from Corporation but
from community representatives who
actually work with, and benefit from,
RSVP as well.

Response: The Corporation agrees
with this comment, as the process for
disseminating the pre-competition
assessments to existing RSVP grantees
includes one-on-one consultation
between state program officers and
grantee project directors, occurring
upon the grantee’s receipt of the
assessment, and is designed to ensure
the grantee receives appropriate
technical assistance to maximize the
effectiveness of the assessment.
Additionally, the Community
Stakeholder Survey was provided to all
current grantees as a tool to measure
how effectively an RSVP project builds
meaningful, interactive community
partnerships and identifies and
addresses community needs from the
perspective of the project’s community
stakeholders. The survey is designed to
be completed by the group whom the
grantee feels is the most appropriate.

Comment: Four comments stated
support of the Corporation’s intention to
enroll at least the same number of
volunteers as were supported during the
previous grant cycle, but also inquired
about the sponsor’s corresponding
responsibilities. Specifically, a
commenter expressed concern about a
sponsor’s program responsibilities with
regard to maintaining the number of
volunteers, stating that the proposed
language misinterprets Congressional
intent in that the commenter believes
the language in the statute is directed to
the Corporation, not to the program
sponsor.

Response: The Corporation believes
that, as the grant-making entity, it has
the responsibility and authority to
require a program sponsor that is being
replaced by a subsequent program

sponsor to maintain the current
requirements concerning the
maintenance of volunteers and
geographic service areas. The
Corporation also maintains that the
statutory requirement is not mutually
exclusive, in that both the Corporation
and project sponsors who are being
replaced by subsequent sponsors have
separate, independent responsibilities,
in regard to the implementation of the
competitive process, to “make every
effort to minimize the disruption to
volunteers.” Therefore, § 2553.23(i) is
merely the Corporation’s
implementation of this Congressional
mandate.

Comment: Six comments stated that
grantees should be able to work with the
Corporation on the substance of the
technical assistance provided to
grantees.

Response: The Corporation agrees
with this comment and has convened,
and will continue to convene, a working
group of project directors to consult on
many aspects of preparing for
competition, including technical
assistance.

Comment: Six comments disagreed
with the level of non-Corporation
matching funds, which requires current
grantees to maintain their required
matching funds at a minimum of 30
percent of the total project cost.

Response: The proposed policy of
requiring non-Corporation matching
funds to be at a minimum of 30 percent
of the total project cost when the
incumbent is awarded another grant
reflects an internal alignment with
Corporation policy. The underlying
rationale for the policy is that the
incumbent has already achieved a level
of program operations that supports the
grant. New applicants are provided a
comparable opportunity to achieve the
same level of program operations.

IV. Effective Dates

The final rule takes effect July 11,
2011.

V. Regulatory Procedures
Executive Order 12866

The Corporation has determined that
this rule is not an “economically
significant” rule within the meaning of
E.O. 12866 because it is not likely to
result in: (1) An annual effect on the
economy of $100 million or more, or an
adverse and material effect on a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal government or communities;

(2) the creation of a serious
inconsistency or interference with an
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action taken or planned by another
agency; (3) a material alteration in the
budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) the raising of novel legal
or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in E.O. 12866. It
is, however, a significant rule and has
been reviewed by the Office of
Management and Budget in accordance
with E.O. 12866.

Executive Order 12866 and Executive
Order 13563

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has been
designated a “significant regulatory
action” although not economically
significant, under section 3(f) of E.O.
12866. Accordingly, the rule has been
reviewed by the Office of Management
and Budget.

Regulatory Flexibility Act

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605 (b),
the Corporation certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. This regulatory action will not
result in (1) an annual effect on the
economy of $100 million or more; (2) a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
(3) significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. Therefore, the
Corporation has not performed the
initial regulatory flexibility analysis that
is required under the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., for
major rules that are expected to have
such results.

Unfunded Mandates

For purposes of Title II of the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1531-1538, as well as
Executive Order 12875, this regulatory

action does not contain any federal
mandate that may result in increased
expenditures in either federal, state,
local, or tribal governments in the
aggregate, or impose an annual burden
exceeding $100 million on the private
sector.

Paperwork Reduction Act

This rule contains no information
collection requirements and is therefore
not subject to the requirements of the
Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.).

Executive Order 13132, Federalism

Executive Order 13132, Federalisin,
prohibits an agency from publishing any
rule that has Federalism implications if
the rule either imposes substantial
direct compliance costs on state and
local governments and is not required
by statute, or the rule preempts state
law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. The
rule does not have any Federalism
implications, as described above.

List of Subjects in Part 2553

Aged, Grant programs—social
programs, Volunteers.

For the reasons set forth in the
preamble, the Corporation for National
and Community Service amends 45 CFR
part 2553 as follows:

PART 2553—THE RETIRED AND
SENIOR VOLUNTEER PROGRAM

m 1. The authority citation for part 2553
continues to read as follows:

Authority: 42 U.S.C. 4950 et seq.

m 2. Amend § 2553.12 by:

m a. Redesignating paragraphs (1)
through (r) as paragraphs (m) through (s)
respectively; and

m b. Adding a new paragraph (1) to read
as follows:

§2553.12 Definitions.
* * * * *

(1) Performance measures. Indicators
intended to help determine the impact
of an RSVP project on the community,
including the volunteers. Performance
measures currently include, but are not
limited to, the following performance
indicators:

(1) Output indicator. The amount or
units of service that RSVP volunteers
have completed, or the number of
people the project has served. An output
indicator does not provide information
on benefits or other changes in the lives
of the volunteers or the people served.

(2) Outcome indicator. Specifies a
change that has occurred in the lives of
the people served or the volunteers. It

is an observable and measurable
indication of whether or not a project is
making progress toward its outcome
target.

* * * * *

m 3. Amend § 2553.23 by adding new
paragraphs (i) and (j) to read as follows:

§2553.23 What are a sponsor’s program
responsibilities?
* * * * *

(i) Minimize any disruption to RSVP
volunteers when one sponsor is
replaced by another as a result of
relinquishment, denial of refunding, or
recompetition of a grant.

(j) Make every effort to meet such
performance measures as may be
established for the RSVP project by

mutual agreement.
* * * * *

m 4. Amend § 2553.31 by revising
paragraph (c) to read as follows:

§2553.31 What are the rules on
suspension, termination and denial of
refunding of grants?

* * * * *

(c) Beginning in FY 2013, the
procedures for suspension and
termination of RSVP grants, which are
specified in 45 CFR part 1206, shall
continue to apply, but the procedures in
part 1206 applicable to denial of
refunding of an RSVP grantee shall not
apply to any grant awarded through the
competitive process described in
§ 2553.71 of this part.

* * * * *

m 5. Revise § 2553.71 to read as follows:

§2553.71 What is the process for
application and award of a grant?

As funds become available, the
Corporation solicits applications for
RSVP grants from eligible organizations
through a competitive process.

(a) What are the application
requirements for an RSVP grant? An
applicant must:

(1) Submit required information
determined by the Corporation.

(2) Demonstrate compliance with any
applicable requirements specified in the
Notice of Funding Availability or Notice
of Funding Opportunity.

(b) What process does the Corporation
use to select new RSVP grantees?

(1) The Corporation reviews and
determines the merits of an application
by its responsiveness to published
guidelines and to the overall purpose
and objectives of the program. In
conducting its review during the
competitive process, the Corporation
considers the input and opinions of
those serving on a peer review panel,
including members with expertise in
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senior service and aging, and may
conduct site inspections, as appropriate.

(2) The selection process includes:

(i) Determining whether an
application complies with the
application requirements, such as
deadlines, eligibility, and programmatic
requirements, including performance
measurement requirements;

(ii) Applying published selection
criteria, as stated in the applicable
Notice of Funding Availability or Notice
of Funding Opportunity, to assess the
quality of the application;

(iii) Applying any applicable
priorities or preferences, as stated in the
applicable Notice of Funding
Availability or Notice of Funding
Opportunity;

(iv) Ensuring innovation and
geographic, demographic, and
programmatic diversity across the
Corporation’s RSVP grantee portfolio;
and

(v) Identifying the applications that
most completely respond to the
published guidelines and offer the
highest probability of successfully
carrying out the overall purpose and
objectives of the program.

(c) How is a grant awarded?

(1) Subject to the availability of funds,
the award will be documented by a
Notice of Grant Award (NGA).

(2) The Corporation and the
sponsoring organization are parties to
the NGA. The NGA will document the
sponsor’s commitment to fulfill specific
programmatic objectives and financial
obligations. It will document the extent
of the Corporation’s obligation to
provide assistance to the sponsor.

(d) What happens if the Corporation
rejects an application? The Corporation
will return to the applicant an
application that is not approved for
funding, informing the applicant of the
Corporation’s decision.

(e) For what period of time does the
Corporation award a grant? The
Corporation awards an RSVP grant for a
specified period that is 3 years in
duration with an option for a grant
renewal of 3 years, if the grantee’s
performance and compliance with grant
terms and conditions are satisfactory.
The Corporation will use the Denial of
Refunding procedures set forth in 45
CFR part 1206 to deny funding to a
grantee when the Corporation
determines that the grant should not be
renewed for an additional 3 years.

(f) What assistance in preparation for
competitive award of all RSVP grants
will the Corporation provide to sponsors
who have previously received a grant
and whose grants are expiring in fiscal
year 2011, 2012, or 20137 (1) For each
grant expiring in fiscal years 2011, 2012,

or 2013, the Corporation will evaluate
the grant, to the maximum extent
practicable, in fiscal years 2010, 2011,
and 2012, respectively.

(2) The evaluation will give particular
attention to the different needs of rural
and urban projects, including those
serving Native American communities,
and will evaluate the extent to which
the sponsor meets or exceeds
performance measures, outcomes, and
other criteria established by the
Corporation.

(3) To the maximum extent
practicable, the Corporation will ensure
that each evaluation is conducted by a
review team made up of trained
individuals who are knowledgeable
about RSVP, including current or former
employees of the Corporation and
representatives of communities served
by RSVP volunteers, who will provide
their input and opinions concerning
each grant.

(4) The Corporation will use the
evaluation findings as the basis for
providing recommendations for program
improvement, and for the provision of
training and technical assistance.

(5) The evaluation will assess:

(i) The project’s strengths and areas in
need of improvement;

(ii) Whether the project has
adequately addressed population and
community-wide needs;

(iii) The efforts of the project to
collaborate with other community-based
organizations, units of government, and
entities providing services to seniors,
taking into account barriers to such
collaboration that such programs may
encounter;

(iv) The project’s compliance with the
program requirements for the
appropriate use of Federal funds as
embodied in a protocol for fiscal
management;

(v) To what extent the project is in
conformity with the eligibility,
outreach, enrollment, and other
requirements for RSVP projects; and

(vi) The extent to which the project is
achieving other measures of
performance developed by the
Corporation, in consultation with the
review team.

m 6. Add a new Subpart J to read as
follows:

Subpart J—Performance Measures

Sec.

2553.100 What is the purpose of this
subpart?

2553.101 What is the purpose of
performance measurement?

2553.102 What performance measurement
information must be part of an
application for funding under RSVP?

2553.103 Who develops the performance
measures?

2553.104 What performance measures must
be submitted to the Corporation and how
are these submitted?

2553.105 How are performance measures
approved and documented?

2553.106 How does a sponsor report
performance measures to the
Corporation?

2553.107 What must a sponsor do if it
cannot meet its performance measures?

2553.108 When may a sponsor change a
project’s performance measures?

2553.109 What happens if a sponsor fails to
meet the performance measures included
in the Notice of Grant Award (NGA)?

Subpart J—Performance Measurement

§2553.100 What is the purpose of this
subpart?

This subpart sets forth the minimum
performance measurement requirements
for Corporation-funded Retired and
Senior Volunteer Program (RSVP)
projects.

§2553.101 What is the purpose of
performance measurement?

The purpose of performance
measurement is to strengthen the RSVP
project and foster continuous
improvement. Reporting on
performance measures is used by the
Corporation as part of assessing the
impact of the project on the community
and on the accomplishment of the
objectives established in the
Corporation’s Strategic Plan. In
addition, as part of the competitive
process, performance measures are used
to assess how an applicant for a grant
approaches the design of volunteer
activities and the measurement of their
impact on community needs.

§2553.102 What performance
measurement information must be part of
an application for funding under RSVP?
An application to the Corporation for
funding under RSVP must contain:
(a) Performance measures.

(b) Estimated performance data for the
project years covered by the application.
(c) Actual performance data, where
available, for the preceding completed

project year.

§2553.103 Who develops the performance
measures?

(a) An applicant is responsible for
developing its own project-specific
performance measures.

(b) In addition, the Corporation may
establish performance measures that
will apply to all Corporation-sponsored
RSVP projects, which sponsors will be
responsible for meeting.

§2553.104 What performance measures
must be submitted to the Corporation and
how are these submitted?

(a) An applicant for Corporation funds
is required to submit at least one of each
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of the following types of performance
measures as part of their application.
The Corporation will provide standard
forms.

(1) Output indicators.

(2) Outcome indicators.

(b) An applicant must also submit any
uniform performance measures the
Corporation may establish for all
applicants.

(c) The Corporation may specify
additional requirements relating to
performance measures on an annual
basis in program guidance and related
materials.

§2553.105 How are performance
measures approved and documented?

(a) The Corporation reviews and
approves performance measures for all
applicants that apply for funding from
the Corporation.

(b) An applicant must follow
Corporation-provided guidance and
formats provided when submitting
performance measures.

(c) Final performance measures, as
negotiated between the applicant and
the Corporation, will be documented in
the Notice of Grant Award (NGA).

§2553.106 How does a sponsor report
performance measures to the Corporation?

The Corporation will set specific
reporting requirements, including
frequency and deadlines, concerning
performance measures established in
the grant award. A sponsor is required
to report on the actual results that
occurred when implementing the grant
and to regularly measure the project’s
performance.

§2553.107 What must a sponsor do if it
cannot meet its performance measures?

Whenever a sponsor finds it is not on
track to meet its performance measures,
it must develop a plan to get back on
track or submit a request to the
Corporation to amend its performance
measures. The request must include all
of the following:

(a) Why the project is not on track to
meet its performance requirements;

(b) How the project has been tracking
performance measures;

(c) Evidence of corrective steps taken;

(d) Any new proposed performance
measures; and

(e) A plan to ensure that the project
will meet the new proposed measure(s).

§2553.108 When may a sponsor change a
project’s performance measures?

Performance measures may be
changed only if the Corporation
approves the sponsor’s request to do so.

§2553.109 What happens if a sponsor fails
to meet the performance measures included
in the Notice of Grant Award (NGA)?

If a sponsor fails to meet a target
performance measure established in the
NGA, the Corporation will negotiate a
period of no more than one year for
meeting the performance measure. At
that point, if the sponsor still fails to
meet the performance measure, the
Corporation may take one or more of the
following actions:

(a) Reduce the amount of the grant;

(b) Suspend, terminate, or deny
refunding of the grant, in accordance
with the provisions of Section 2553.31
of this part;

(c) Take this information into account
in assessing any application from the
organization for a new grant or
augmentation of an existing grant under
any program administered by the
Corporation;

(d) Amend the terms of any
Corporation grant to the organization; or

(e) Take other actions that the
Corporation deems appropriate.

Dated: April 5, 2011.
Wilsie Y. Minor,
Acting General Counsel.
[FR Doc. 2011-8556 Filed 4-11-11; 8:45 am]
BILLING CODE 6050-28-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 10-264; RM-11615, DA 11—
572]

Television Broadcasting Services;
Decatur, IL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by
WAND(TV) Partnership (“WAND(TV)”),
the licensee of WAND(TV), Decatur,
Mlinois, requesting the substitution of
channel 17 for channel 18 at Decatur.
WAND(TV) states that this channel
substitution will expand service to a
greater number of viewers and lessen
the interference to its normally
protected service area.

DATES: This rule is effective May 12,
2011.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418-1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MB Docket No. 10-264,
adopted March 29, 2011, and released
March 30, 2011. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
fjallfoss.fcc.gov/ecfs/). This document
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—478-3160 or via the company’s
Web site, http://www.bcipweb.com. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an e-mail to
fcc504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—-418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
information collection burden “for small
business concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television.

Federal Communications Commission.
Barbara A. Kreisman,
Chief, Video Division, Media Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73

continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334, 336,

and 339.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments


http://fjallfoss.fcc.gov/ecfs/
http://fjallfoss.fcc.gov/ecfs/
mailto:adrienne.denysyk@fcc.gov
http://www.bcipweb.com
mailto:fcc504@fcc.gov

Federal Register/Vol. 76, No. 70/ Tuesday, April 12, 2011/Rules and Regulations

20249

under Illinois, is amended by adding
channel 17 and removing channel 18 at
Decatur.

[FR Doc. 2011-8753 Filed 4-11-11; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 11-488]

Update Station License Expiration
Dates

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the Federal
Communications Commission updates
its rules to reflect the current license
expiration dates for radio and television
broadcast stations. The current version
of the rule specifies license expiration
dates from 2011 through 2014 for radio
stations and 2012 through 2015 for
television stations; these expiration
dates are long out of date. Modifying the
rule will enable broadcast station
licensees to quickly peruse the rule to
determine when their stations’ licenses
will expire. It will also accurately reflect
the expiration dates listed both in the
Commission’s data base and on the
broadcast stations’ most recent license
or renewal authorization.

DATES: Effective April 12, 2011.

FOR FURTHER INFORMATION CONTACT:
Michael Wagner 202-418-2775.

SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
considers this rule to be a procedural
rule change which is exempt from
notice-and-comment under 5 U.S.C.
553(b)(3)(A).

This rule is not a significant rule for
purposes of Executive Order 12866 and
has not been reviewed by the Office of
Management and Budget. As required
by the Regulatory Flexibility Act, the
Federal Communications Commission
certifies that these regulatory
amendments will not have a significant
impact on small business entities.

The Commission will not send a copy
of this item pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the changes made
involve only the year in which
broadcast station licenses expire. There
are no substantive or procedural
changes to any rule.

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—

13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

List of Subjects in 47 CFR Part 73

Radio, Station license period,
Television.

Federal Communications Commission.
William T. Lake,
Chief, Media Bureau.

Rule Changes

For the reasons set forth in the
preamble, amend part 73 of title 47 of
the Code of Federal Regulations as
follows:

PART 73—TELECOMMUNICATIONS

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336,
and 339.

m 2. Revise § 73.1020(a)(1) through (18)
to read as follows:

§73.1020 Station license period.

(H] * %k %

(1) Maryland, District of Columbia,
Virginia and West Virginia:

(i) Radio stations, October 1, 2011.

(ii) Television stations, October 1,
2012.

(2) North Carolina and South
Carolina:

(i) Radio stations, December 1, 2011.

(ii) Television stations, December 1,
2012.

(3) Florida, Puerto Rico and the Virgin
Islands:

(i) Radio stations, February 1, 2012.

(ii) Television stations, February 1,
2013.

(4) Alabama and Georgia:

(i) Radio stations, April 1, 2012.

(ii) Television stations, April 1, 2013.

(5) Arkansas, Louisiana and
Mississippi:

(i) Radio stations, June 1, 2012.

(ii) Television stations, June 1, 2013.

(6) Tennessee, Kentucky and Indiana:

(i) Radio stations, August 1, 2012.

(ii) Television stations, August 1,
2013.

(7) Ohio and Michigan:

(i) Radio stations, October 1, 2012.

(ii) Television stations, October 1,
2013.

(8) Illinois and Wisconsin:

(i) Radio stations, December 1, 2012.

(ii) Television stations, December 1,
2013.

(9) Iowa and Missouri:

(i) Radio stations, February 1, 2013.

(ii) Television stations, February 1,
2014.

(10) Minnesota, North Dakota, South
Dakota, Montana and Colorado:

(i) Radio stations, April 1, 2013.

ii) Television stations, April 1, 2014.
11) Kansas, Oklahoma and Nebraska:
i) Radio stations, June 1, 2013.

ii) Television stations, June 1, 2014.
12) Texas:

i) Radio stations, August 1, 2013.

(ii) Television stations, August 1,
2014.

(13) Wyoming, Nevada, Arizona,
Utah, New Mexico and Idaho:

(i) Radio stations, October 1, 2013.

(ii) Television stations, October 1,
2014.

(14) California:

(i) Radio stations, December 1, 2013.

(ii) Television stations, December 1,
2014.

(15) Alaska, American Samoa, Guam,
Hawaii, Mariana Islands, Oregon and
Washington:

(i) Radio stations, February 1, 2014.

(ii) Television stations, February 1,
2015.

(16) Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island and Vermont:

(i) Radio stations, April 1, 2014.

(ii) Television stations, April 1, 2015.

(17) New Jersey and New York:

(i) Radio stations, June 1, 2014.
(
(
(

(
(
(
(
(
(

ii) Television stations, June 1, 2015.
18) Delaware and Pennsylvania:
i) Radio stations, August 1, 2014.
(ii) Television stations, August 1,
2015.
* * * * *
[FR Doc. 2011-8752 Filed 4-11-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF STATE

48 CFR Parts 604, 637 and 652
RIN 1400-AC32
[Public Notice 7262]

Department of State Acquisition
Regulation

AGENCY: State Department.
ACTION: Final rule.

SUMMARY: This final rule adds a contract
clause to the Department of State
Acquisition Regulation (DOSAR) to
implement the Department’s procedures
regarding personal identity verification
of contractor personnel, as required by
Homeland Security Presidential
Directive 12 (HSPD-12), Policy for a
Common Identification Standard for
Federal Employees and Contractors, and
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Federal Information Processing
Standards Publication (FIPS PUB)
Number 201, Personal Identity
Verification (PIV) of Federal Employees
and Contractors. This clause will apply
to contracts that require contractor
employees to perform on-site at a
Department of State location and/or that
require contractor employees to have
access to Department information
systems.

DATES: Effective Date: This rule is
effective May 12, 2011.

FOR FURTHER INFORMATION CONTACT:
Barbara Latvanas, Procurement Analyst,
Department of State, Office of the
Procurement Executive, 2201 C Street,
NW., Suite 900, State Annex Number
27, Washington, DC 20522; telephone
number: 703—-516—-1755; e-mail address:
LatvanasBA@state.gov.

SUPPLEMENTARY INFORMATION: The
Department published a proposed rule,
Public Notice 5992 at 72 FR 64980,
November 19, 2007, with a request for
comments. The rule was proposed to
implement the contractor personal
identification requirements of
Homeland Security Presidential
Directive 12 (HSPD-12), and Federal
Information Processing Standards
Publication (FIPS PUB) Number 201,
Personal Identity Verification (PIV) of
Federal Employees and Contractors.
(See 71 FR 208, January 3, 2006). As
specified in the proposed rule, the
DOSAR clause directs contractors to an
Internet Web site document that
outlines the personal identity
verification procedures for various types
of contractors (cleared and uncleared),
location of performance (domestic and
overseas facilities), and the access
requirements (physical and/or logical).
The rule was discussed in detail in
Public Notice 5992. No public
comments were received. The
Department is now promulgating a final
rule with no changes from the proposed
rule.

Regulatory Findings
Administrative Procedure Act

The Department of State does not
consider this rule to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review. In addition, the
Department is exempt from Executive
Order 12866 except to the extent that it
is promulgating regulations in
conjunction with a domestic agency that
are significant regulatory actions. The
Department has nevertheless reviewed
the regulation to ensure its consistency
with the regulatory philosophy and

principles set forth in that Executive
Order.

Regulatory Flexibility Act

The Department of State, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Unfunded Mandates Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 13563 and Executive
Order 12866

The Department of State does not
consider this rule to be a “significant
regulatory action” under Executive
Order 12866, section 3(f), Regulatory
Planning and Review, as amended by
Executive Order 13563. In addition, the
Department is exempt from Executive
Order 12866 except to the extent that it
is promulgating regulations in
conjunction with a domestic agency that
are significant regulatory actions. The
Department has nevertheless reviewed
the regulation to ensure its consistency
with the regulatory philosophy and
principles set forth in that Executive
Order.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this

rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Paperwork Reduction Act

Information collection requirements
have been approved under the
Paperwork Reduction Act of 1980 by
OMB, and have been assigned OMB
control number 1405-0050.

List of Subjects in 48 CFR Parts 604,
637 and 652

Government procurement, Electronic
commerce, Contracts.

Accordingly, for reasons set forth in
the preamble, title 48, chapter 6 of the
Code of Federal Regulations is amended
as follows:

m 1. The authority citation for 48 CFR
parts 604, 637 and 652 continue to read
as follows:

Authority: 40 U.S.C. 486(c); 22 U.S.C.
2658.

Subchapter A—General

PART 604—ADMINISTRATIVE
MATTERS

m 2. Add subpart 604.13 to read as
follows:

Subpart 604.13—Personal Identity
Verification of Contractor Personnel

Sec.

604.1300 Policy.

604.1301 Contract clause.
604.1301-70 DOSAR contract clause.

Subpart 604.13—Personal Identity
Verification of Contractor Personnel

604.1300 Policy.

The DOS official responsible for
verifying contractor employee personal
identity is the Assistant Secretary for
Diplomatic Security.

604.1301 Contract clause.

604.1301-70 DOSAR contract clause.

The contracting officer shall insert the
clause at 652.204—70, Department of
State Personal Identification Card
Issuance Procedures, in solicitations
and contracts that require contractor
employees to perform on-site at a DOS
location and/or that require contractor
employees to have access to DOS
information systems.

Subchapter F—Special Categories of
Contracting

PART 637—SERVICE CONTRACTING

m 3. Section 637.110 is amended by
removing paragraph (b) and
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redesignating paragraphs (c) and (d) as
paragraphs (b) and (c), respectively.

Subchapter H—Clauses and Forms

PART 652—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Add § 652.204—70 to read as
follows:

652.204-70 Department of State Personal
Identification Card Issuance Procedures.

As prescribed in 604.1301-70, insert
the following clause:

Department of State Personal
Identification Card Issuance
Procedures (MAY 2011)

(a) The Contractor shall comply with the
Department of State (DOS) Personal
Identification Card Issuance Procedures for
all employees performing under this contract
who require frequent and continuing access
to DOS facilities, or information systems. The
Contractor shall insert this clause in all
subcontracts when the subcontractor’s
employees will require frequent and
continuing access to DOS facilities, or
information systems.

(b) The DOS Personal Identification Card
Issuance Procedures may be accessed at
http://www.state.gov/m/ds/rls/rpt/
c21664.htm.

(End of clause)

m 5. Section 652.237-71 is removed and
reserved.
m 6. Section 652.237-72 is amended by
removing “637.110(c)” and adding
“637.110(b)” in its place in the
introductory text.
m 7. Section 652.237-73 is revised by
removing “637.110(d)” and adding
“637.110(c)” in its place in the
introductory text.

Dated: March 28, 2011.
Corey M. Rindner,

Procurement Executive, Bureau of
Administration, Department of State.
[FR Doc. 2011-8720 Filed 4—11-11; 8:45 am]
BILLING CODE 4710-24-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541
[Docket No. NHTSA-2011-0026]
RIN 2127-AK91

Federal Motor Vehicle Theft Prevention
Standard; Final Listing of 2012 Light
Duty Truck Lines Subject to the
Requirements of This Standard and
Exempted Vehicle Lines for Model Year
2012

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule.

SUMMARY: This final rule announces
NHTSA’s determination that there are
no new model year (MY) 2012 light duty
truck lines subject to the parts-marking
requirements of the Federal motor
vehicle theft prevention standard
because they have been determined by
the agency to be high-theft or because
they have a majority of interchangeable
parts with those of a passenger motor
vehicle line. This final rule also
identifies those vehicle lines that have
been granted an exemption from the
parts-marking requirements because the
vehicles are equipped with antitheft
devices determined to meet certain
statutory criteria.

DATES: Effective Date: The amendment
made by this final rule is effective April
12, 2011.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosalind Proctor, Consumer Standards
Division, Office of International Policy,
Fuel Economy and Consumer Programs,
NHTSA, West Building, 1200 New
Jersey Avenue, SE., (NVS-131, Room
W43-302) Washington, DC 20590. Ms.
Proctor’s telephone number is (202)
366—4931. Her fax number is (202) 493—
0073.

SUPPLEMENTARY INFORMATION: The theft
prevention standard applies to (1) all
passenger car lines; (2) all multipurpose
passenger vehicle (MPV) lines with a
gross vehicle weight rating (GVWR) of
6,000 pounds or less; (3) low-theft light-
duty truck (LDT) lines with a GVWR of
6,000 pounds or less that have major
parts that are interchangeable with a
majority of the covered major parts of
passenger car or MPV lines; and (4)
high-theft light-duty truck lines with a
GVWR of 6,000 pounds or less.

The purpose of the theft prevention
standard (49 CFR part 541) is to reduce
the incidence of motor vehicle theft by
facilitating the tracing and recovery of

parts from stolen vehicles. The standard
seeks to facilitate such tracing by
requiring that vehicle identification
numbers (VINs), VIN derivative
numbers, or other symbols be placed on
major component vehicle parts. The
theft prevention standard requires motor
vehicle manufacturers to inscribe or
affix VINs onto covered original
equipment major component parts, and
to inscribe or affix a symbol identifying
the manufacturer and a common symbol
identifying the replacement component
parts for those original equipment parts,
on all vehicle lines subject to the
requirements of the standard.

Section 33104(d) provides that once a
line has become subject to the theft
prevention standard, the line remains
subject to the requirements of the
standard unless it is exempted under
§33106. Section 33106 provides that a
manufacturer may petition annually to
have one vehicle line exempted from
the requirements of § 33104, if the line
is equipped with an antitheft device
meeting certain conditions as standard
equipment. The exemption is granted if
NHTSA determines that the antitheft
device is likely to be as effective as
compliance with the theft prevention
standard in reducing and deterring
motor vehicle thefts.

The agency annually publishes the
names of those LDT lines that have been
determined to be high theft pursuant to
49 CFR part 541, those LDT lines that
have been determined to have major
parts that are interchangeable with a
majority of the covered major parts of
passenger car or MPV lines and those
vehicle lines that are exempted from the
theft prevention standard under section
33104. Appendix A to Part 541
identifies those LDT lines that are or
will be subject to the theft prevention
standard beginning in a given model
year. Appendix A-I to Part 541
identifies those vehicle lines that are or
have been exempted from the theft
prevention standard.

For MY 2012, there are no new LDT
lines that will be subject to the theft
prevention standard in accordance with
the procedures published in 49 CFR part
542. Therefore, Appendix A does not
need to be amended.

For MY 2012, the list of lines that
have been exempted by the agency from
the parts-marking requirements of Part
541 is amended to include nine vehicle
lines newly exempted in full. The nine
exempted vehicle lines are the BMW
Carline X1, Chrysler Fiat 500, Ford
Fusion, Chevrolet Sonic, Range Rover
Evoque, Outlander Sport, Suzuki
Kizashi, Toyota Corolla and the VW
Audi A8.
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We note that the agency removes from
the list being published in the Federal
Register each year certain vehicle lines
that have been discontinued more than
5 years ago. Therefore, the Buick
LeSabre, Buick Park Avenue (1992—
2005), Buick Regal/Century, Chevrolet
Cavalier, Chevrolet Classic, Oldsmobile
Alero, Oldsmobile Aurora, Pontiac
Bonneville, Pontiac GrandAm, Pontiac
Sunfire, Acura CL, Acura NSX, Acura
RL, Isuzu Axiom and the Mazda
Millennia have been removed from the
Appendix A-I listing. The agency will
continue to maintain a comprehensive
database of all exemptions on our Web
site. However, we believe that re-
publishing a list containing vehicle
lines that have not been in production
for a considerable period of time is
unnecessary.

The vehicle lines listed as being
exempt from the standard have
previously been exempted in
accordance with the procedures of 49
CFR part 543 and 49 U.S.C., 33106.
Therefore, NHTSA finds for good cause
that notice and opportunity for
comment on these listings are
unnecessary. Further, public comment
on the listing of selections and
exemptions is not contemplated by 49
U.S.C. Chapter 331. For the same
reasons, since this revised listing only
informs the public of previous agency
actions and does not impose additional
obligations on any party, NHTSA finds
for good cause that the amendment
made by this notice should be effective
as soon as it is published in the Federal
Register.

Regulatory Impacts

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures
Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely to
result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

1See 61 FR 4729, February 7, 1996.

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule was not reviewed
under Executive Order 12866. It is not
significant within the meaning of the
DOT Regulatory Policies and
Procedures. It will not impose any new
burdens on vehicle manufacturers. This
document informs the public of
previously granted exemptions. Since
the only purpose of this final rule is to
inform the public of previous actions
taken by the agency no new costs or
burdens will result.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires agencies
to evaluate the potential effects of their
rules on small businesses, small
organizations and small governmental
jurisdictions. I have considered the
effects of this rulemaking action under
the Regulatory Flexibility Act and
certify that it would not have a
significant economic impact on a
substantial number of small entities. As
noted above, the effect of this final rule
is only to inform the public of the
agency’s previous actions.

C. National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment. Accordingly, no
environmental assessment is required.

D. Executive Order 13132 (Federalism)

The agency has analyzed this
rulemaking in accordance with the
principles and criteria contained in
Executive Order 13132 and has
determined that it does not have
sufficient Federal implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.

E. Unfunded Mandates Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of

more than $100 million annually
($120.7 million as adjusted annually for
inflation with base year of 1995). The
assessment may be combined with other
assessments, as it is here.

This final rule will not result in
expenditures by State, local or tribal
governments or automobile
manufacturers and/or their suppliers of
more than $120.7 million annually. This
document informs the public of
previously granted exemptions. Since
the only purpose of this final rule is to
inform the public of previous actions
taken by the agency, no new costs or
burdens will result.

F. Executive Order 12988 (Civil Justice
Reform)

Pursuant to Executive Order 12988,
“Civil Justice Reform”? the agency has
considered whether this final rule has
any retroactive effect. We conclude that
it would not have such an effect. In
accordance with § 33118 when the Theft
Prevention Standard is in effect, a State
or political subdivision of a State may
not have a different motor vehicle theft
prevention standard for a motor vehicle
or major replacement part. 49 U.S.C.
33117 provides that judicial review of
this rule may be obtained pursuant to 49
U.S.C. 32909. Section 32909 does not
require submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

G. Paperwork Reduction Act

The Department of Transportation has
not submitted an information collection
request to OMB for review and
clearance under the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). This rule does
not impose any new information
collection requirements on
manufacturers.

List of Subjects in 49 CFR Part 541

Administrative practice and
procedure, Labeling, Motor vehicles,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 49
CFR Part 541 is amended as follows:

PART 541—[AMENDED]

m 1. The authority citation for Part 541
continues to read as follows:

Authority: 49 U.S.C. 33101, 33102, 33103,
33104, 33105 and 33106; delegation of
authority at 49 CFR 1.50.

m 2. In Part 541, Appendix A-Tis
revised to read as follows:
BILLING CODE 4910-59-P
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Appendix A-I to Part 541 — Lines With Antitheft Devices Which are Exempted From the
Parts-Marking Requirements of This Standard Pursuant to 49 CFR Part 543

Manufacturer Subject Lines

BMW ..o MINI
x1!
X3
X5
74
1 Car Line
3 Car Line
5 Car Line
6 Car Line
7 Car Line
CHRYSLER. ...cceeiiiiiiiiiiiiiiiei . 300C
Fiat 500"
Town and Country MPV
Jeep Grand Cherokee
Jeep Patriot
Jeep Wrangler
Dodge Charger
Dodge Challenger
Dodge Journey
Dodge Magnum (2008)
FORD MOTOR CO ..ot e Escape
Explorer
Five-Hundred (2007)
Focus
Fusion'
Lincoln Town Car
Mustang
Mecury Mariner
Mercury Grand Marquis
Mercury Sable
Taurus
Taurus X
GENERAL MOTORS ...............eevievinvneeenenn.... Buick Lucerne
Buick LaCrosse
Cadillac CTS
Cadillac DTS/Deville
Chevrolet Camaro
Chevrolet Cobalt ( 2005-2010)
Chevrolet Corvette
Chevrolet Cruze

! Granted an exemption from the parts marking requirements beginning with MY 2012.
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Manufacturer Subject Lines

Chevrolet Equinox
Chevrolet Impala/Monte Carlo
Chevrolet Malibu/Malibu Maxx
Chevrolet Sonic!
Chevrolet Uplander
GMC Terrain
Pontiac G6
Pontiac Grand Prix
Saturn Aura
HONDA ..o Acura TL

Genesis
VI

XK
Land Rover Range Rover Evoquel
KIA . Amanti

CX-7

CX-9

MX-5 Miata

Tribute
MERCEDES-BENZ............. ..c.ccoviivviiveveeeesmart USA fortwo

SL-Class (the models within this line are):

SL550

SL600

SLS5

SL 63/AMG

SL 65/AMG

SLK-Class *(the models within this

line are):

SLK 300

SLK 350

SLK 55 AMG

! Granted an exemption from the parts marking requirements beginning with MY 2012.
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Manufacturer

Subject Lines

MITSUBISHI

NISSAN

S-Class/CL-Class (the models within this
line are):

S450

S500

S550

S600

S55

S65

CL500

CL600

CL55

CL65
C-Class/CLK-Class (the models within this
line are):

C240

C300

C350

CLK 350

CLK 550

CLK 63AMG
E-Class/CLS Class (the models within this
line are):
E320/E320DT CDi
E350/E500/ES5
CLS500/CLS55
Eclipse

Endeavor

Galant

Lancer

Outlander
Outlander Sport
Altima

Cube

Maxima

Murano

! Granted an exemption from the parts marking requirements beginning with MY 2012.

2 Granted an exemption from the parts marking requirements beginning with MY 2010.
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Manufacturer Subject Lines

Pathfinder

Quest

Rogue

Sentra

Versa (2008-2011)2

Versa Hatchback

Infiniti G

Infiniti M*
PORSCHE ...t e, 911

Boxster/Cayman

Panamera
SAAB 9-3

9-5
SUBARU ..., Forester

Impreza

Legacy

B9 Tribeca

Outback
SUZUKI .....oovvvieeeeieiiiiiiieee e Kizashi®

XL-7
TOYOTA. .., Camry

Corolla’

Lexus ES

Lexus GS

Lexus LS

Lexus SC
VOLKSWAGEN ..o, Audi A3

Audi A4

Audi Allroad

Audi A6

Audi A8'

Audi Q5

New Beetle

Golf/Rabbit/GTI/R32

Jetta

Passat®

Tiguan

Granted an exemption from the parts marking requirements beginning with MY 2012.
(Old) Versa nameplate was changed to the Versa Hatchback beginning with MY 2012.
Infiniti G line include the G25, G35 and G37 models

Infiniti M line include the M35, M37, M45 and M56 models

Passat line includes the CC model.

17 I S R S R
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Issued on: April 7, 2011.
Joseph S. Carra,

Acting Associate Administrator for
Rulemaking.

[FR Doc. 2011-8744 Filed 4-11-11; 8:45 am]
BILLING CODE 4910-59-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 218
RIN 0648-AX11

Taking and Importing Marine
Mammals; U.S. Navy’s Research,
Development, Test, and Evaluation
Activities Within the Naval Sea
Systems Command Naval Undersea
Warfare Center Keyport Range
Complex

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS, upon application from
the U.S. Navy (Navy), is issuing
regulations to govern the unintentional
taking of marine mammals incidental to
activities conducted at the Naval Sea
Systems Command (NAVSEA) Naval
Undersea Warfare Center (NUWC)
Keyport Range Complex for the period
of April 2011 through April 2016. The
Navy’s activities are considered military
readiness activities pursuant to the
Marine Mammal Protection Act
(MMPA), as amended by the National
Defense Authorization Act for Fiscal
Year 2004 (NDAA). These regulations,
which allow for the issuance of “Letters
of Authorization” (LOAs) for the
incidental take of marine mammals
during the described activities and
specified timeframes, prescribe the
permissible methods of taking and other
means of effecting the least practicable
adverse impact on marine mammal
species and their habitat, as well as
requirements pertaining to the
monitoring and reporting of such taking.
DATES: Effective April 11, 2011 through
April 11, 2016.

ADDRESSES: A copy of the Navy’s
application (which contains a list of the
references used in this document),
NMFS’ Record of Decision (ROD), and
other documents cited herein may be
obtained by writing to Michael Payne,
Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries
Service, 1315 East-West Highway, Silver

Spring, MD 20910-3225 or by telephone
via the contact listed here (see FOR
FURTHER INFORMATION CONTACT).
Additionally, the Navy’s LOA
application may be obtained by visiting
the Internet at: http://www-
keyport.kpt.nuwc.navy.mil/

EIS Home.htm.

FOR FURTHER INFORMATION CONTACT:
Shane Guan, Office of Protected
Resources, NMFS, (301) 713-2289, ext.
137.

SUPPLEMENTARY INFORMATION: Extensive
Supplementary Information was
provided in the proposed rule for this
activity, which was published in the
Federal Register on Tuesday, July 7,
2009 (74 FR 32264). This information
will not be reprinted here in its entirety;
rather, all sections from the proposed
rule will be represented herein and will
contain either a summary of the material
presented in the proposed rule or a note
referencing the page(s) in the proposed
rule where the information may be
found. Any information that has
changed since the proposed rule was
published will be addressed herein.
Additionally, this final rule contains a
section that responds to the comments
received during the public comment
period.

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce (Secretary)
to allow, upon request, the incidental,
but not intentional taking of marine
mammals by U.S. citizens who engage
in a specified activity (other than
commercial fishing) during periods of
not more than five consecutive years
each if certain findings are made and
regulations are issued or, if the taking is
limited to harassment, notice of a
proposed authorization is provided to
the public for review.

Authorization shall be granted if
NMEFS finds that the taking will have a
negligible impact on the species or
stock(s), will not have an unmitigable
adverse impact on the availability of the
species or stock(s) for subsistence uses,
and if the permissible methods of taking
and requirements pertaining to the
mitigation, monitoring and reporting of
such taking are set forth.

NMEFS has defined “negligible impact”
in 50 CFR 216.103 as an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.

The NDAA (Pub. L. 108-136)
removed the “small numbers” and
“specified geographical region”

limitations and amended the definition
of “harassment” as it applies to a
“military readiness activity” to read as
follows (Section 3(18)(B) of the MMPA):
Any act that injures or has the
significant potential to injure a marine
mammal or marine mammal stock in the
wild [Level A Harassment]; or any act
that disturbs or is likely to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of natural behavioral patterns,
including, but not limited to, migration,
surfacing, nursing, breeding, feeding, or
sheltering, to a point where such
behavioral patterns are abandoned or
significantly altered [Level B
Harassment].

Summary of Request

On May 15, 2008, NMFS received an
application from the Navy requesting
authorization for the take of 5 species of
marine mammals incidental to the
RDT&E activities within the NAVSEA
NUWC Keyport Range Complex
Extension over the course of 5 years.
These RDT&E activities are classified as
military readiness activities. On April
29, 2009, NMFS received additional
information and clarification on the
Navy’s proposed NAVSEA NUWC
Keyport Range Complex Extension
RDT&E activities. The Navy states that
these RDT&E activities may cause
various impacts to marine mammal
species in the proposed action area. The
Navy requests an authorization to take
individuals of these marine mammals
by Level B Harassment. Please refer to
Tables 6-23, 6—24, 6—25, and 6—26 of
the Navy’s Letter of Authorization
(LOA) application for detailed
information of the potential marine
mammal exposures from the RDT&E
activities in the Keyport Range Complex
Extension per year. However, due to the
proposed mitigation and monitoring
measures and standard range operating
procedures in place, NMFS estimates
that the take of marine mammals is
likely to be lower than the amount
requested. NMFS does not expect any
marine mammals to be killed or injured
as a result of the Navy’s proposed
activities, and NMFS is not proposing to
authorize any injury or mortality
incidental to the Navy’s proposed
RDT&E activities within the Keyport
Range Complex Extension.

Background of Navy Request

The proposed rule contains a
description of the Navy’s mission, their
responsibilities pursuant to Title 10 of
the United States Code, and the specific
purpose and need for the activities for
which they requested incidental take
authorization. The description


http://www-keyport.kpt.nuwc.navy.mil/EIS_Home.htm
http://www-keyport.kpt.nuwc.navy.mil/EIS_Home.htm
http://www-keyport.kpt.nuwc.navy.mil/EIS_Home.htm
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contained in the proposed rule has not
changed (74 FR 32264; July 7, 2009;
pages 32264-32265).

Description of the Specified Activities

The proposed rule contains a
complete description of the Navy’s
specified activities that are covered by
these final regulations, and for which
the associated incidental take of marine
mammals will be authorized in the
related LOAs. The proposed rule
describes the nature and levels of the
RDT&E activities and the proposed
range extension. These RDT&E activities
consist of testing that involves active
acoustic devices such as general range
tracking, unmanned undersea vehicle
(UUV) tracking systems, torpedo sonars,
range targets and special tests, special
sonars, sonobuoys and helicopter
dipping sonar, side scan sonar, and
other acoustic sources (acoustic modem,
target simulators, navigation aids, sub-
bottom profilers, and vessel engines,
etc.); and testing that involves non-
acoustic activities such as magnetic,
oceanographic sensor, laser imaging
detection and ranging, and inert mine
hunting and inert mine clearing
exercises. Since NMFS does not believe
that those range activities involving
non-acoustic testing will have adverse
impacts to marine mammals, they were

not analyzed further and will not be
covered under this rule.

The proposed regulations were
drafted in such a way that the Navy’s
specified actions were strictly defined
by the amounts of each type of sound
source utilized (e.g., hours of source
use) over the course of the 5-year
regulations. Following the issuance of
the proposed rule, the Navy realized
that their evolving RDT&E programs
necessitate greater flexibility in both the
types and amounts of sound sources
that they use.

The Navy regularly modifies or
develops new technology, often in the
way of sound sources that are similar to,
but not exactly the same as, other
sources. In this final rule, we increase
flexibility by inserting language into
§218.170(c) that will allow for
authorization of take incidental to the
previously identified specified activities
and sources or to “similar activities and
sources,” provided that the
implementation of these changes in
annual LOAs does not result in
exceeding the incidental take analyzed
and identified in the final rules.

Regarding amounts of sound source
use, the proposed regulations only
allowed for the authorization of take
incidental to a 5-yr maximum amount of
use for each specific sound source, even
though in most cases our effects

analyses do not differentiate the impacts
from the majority of the different types
of sources. Specifically, although some
sonar sources are louder or put more
acoustic energy into the water in a given
amount of time, which results in more
marine mammal takes, we do not
differentiate between the individual
takes that result from one source versus
another. In this final rule, we increase
flexibility by including language in
§218.170(c)(2) that allows for inter-
annual variability in the amount of
source use identified in each annual
LOA (i.e., one year the Navy could use
a lot of one source, and little of another,
and the next year those amounts could
be reversed), provided it does not result
in exceeding the incidental take
analyzed and identified in the final
rules. These technical regulatory
modifications do not change the
analyses conducted in the proposed
rule.

No other changes have been made in
this section from the proposed rule (74
FR 32264; July 7, 2009; pages 32265—
32268). Tables 1 through 4 summarize
the projected days of use by range site,
primary acoustic sources commonly
used within the NAVSEA NUWC
Keyport Range Complex and their
operating hours, and the proposed
annual range activities and operations,
respectively.

TABLE 1—PROJECTED ANNUAL DAYS OF USE BY RANGE SITE

Keyport range . QUTR site— QUTR site—
site DBRC site offshore surf zone
[0 = o | RS 55 200 14 0
[ 07 o0 T=T=Y o RPN 60 200 16 30

TABLE 2—PRIMARY ACOUSTIC SOURCES COMMONLY USED WITHIN THE NAVSEA NUWC KEYPORT RANGE COMPLEX

AND THEIR ANNUAL OPERATING HOURS

Max. source level ; . . .
Frequenc Keyport site op- | DBRC site oper- | QUTR site oper- | All sites total op-
Source (EHZ) y (dB re 1m;;Pa e era);?ng hours/)er ating hours?yr ating hours?yr erating hours/;E)r
Sonar
General range tracking ........... 10-100 | 195 (at Keyport 108.90 95.00 300.60 504.50
Site); 203 (at
DBRC & QUTR
Sites).
UUV Payloads .......cccceeeeunnne. 10-100 | 195 ..o 42.00 100.00 24.00 166.00
Torpedoes ......ccoevcveeieeneeennen. 10-100 | 233 ...ccoiviieieee 1.00 17.50 2.50 21.00
Range targets and special 5-100 | 195 (at Keyport 1.33 6.67 1.00 9.00
tests. Site);.
238 (at DBRC &
QUTR Sites).
Special sonars (non-Navy, 2-2,500 | 225235 .............. 105.00 120.00 96.00 321.00
shore/pier static testing,
diver activities) & Fleet Air-
craft (active sonobuoys &
dipping sonars).
Side-SCan ......cccceveereenenieenene 100-700 | 235 .....oovvveieenene 42.00 100.00 24.00 166.00
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TABLE 2—PRIMARY ACOUSTIC SOURCES COMMONLY USED WITHIN THE NAVSEA NUWC KEYPORT RANGE COMPLEX

AND THEIR ANNUAL OPERATING HOURS—Continued

Max. source level : . : :
Frequency Keyport site op- | DBRC site oper- | QUTR site oper- | All sites total op-
Source (kHz) (dB re 1mp;Pa e erating hours/yr ating hours/yr ating hours/yr erating hours/yr
Other Acoustic Sources
Acoustic modems ................... 10-300 | 210 ..cccveiiiiiis 41.00 100.00 24.00 166.00
Sub-bottom profiler ................. 80.00 80.00 32.00 192.00
8545 | 220 .o | e eenireeees | eeeeeee e reeeseanins | eeassereeeeesessnnnereees | sreeeeessanierreeesaannnn
Target simulator (surface ves- 0.05—10 | 170 ooviiiieeieee 1.33 20.00 2.99 24.33
sels, submarines, tor-
pedoes, and UUV engine
noise).

TABLE 3—PROPOSED ANNUAL RANGE ACTIVITIES AND OPERATIONS

Proposed number of activities/year*
Range activity Platform/system used Ke
yport . .
range site DBRC site QUTR site
Test Vehicle Propulsion ................ Thermal propulsion SYStEMS .........cooviiiiiiieiiee e 5 130 30
Electric/Chemical propulsion Systems ...........cccoevveninreneneenne. 55 140 30
Submaring testing ........coeriiiirieree e 0 45 15
Inert mine detection, classification and localization ... 5 20 10
NON-Navy teStiNG ....ccccovviriiiiiieiee e 5 5 5
Other Testing Systems and Activi- | Acoustic & non-acoustic sensors (magnetic array, oxygen) ....... 20 10 5
ties.
Countermeasure test ..........cccvveririenereere e 5 50 5
IMPAct teStNG ..oocveeeiiie 0 10 5
Static in-water testing ......occovieiiiii e 10 10 6
UUV EEST it e 45 120 40
Unmanned Aerial System (UAS) test ......ccooeeviiriiinieniecneeee, 0 2 2
Fleet Activities** (excluding | Surface Ship actiViies ........cccceiiiiiiiiiiieeee e 1 10 10
RDT&E).
Aircraft aCtiVItIes .......ccocviiiiiiieees e 0 10 10
Submarine activities ... 0 30 30
Diver activities ... 45 5 15
Deployment Systems (RDT&E) ..... Range support vessels:
Surface launch craft ... 35 180 30
Special purpose barges .......cocceveeeieeriiienie e 25 75 0
Fleet VESSEIS™ ™ ...t 15 20 20
Aircraft (rotary and fixed Wing) ......ccccooiiiiiiiiinin e 0 10 20
ShOre and PIET ...c.eiiiiiiieeeee s 45 30 30

* There may be several activities in 1 day. These numbers provide an estimate of types of range activities over the year.
** Fleet activities in the NAVSEA NUWC Keyport Range Complex do not include the use of surface ship and submarine hull-mounted active

sonars.

*** As previously noted, Fleet vessels can include very small craft such as SEAL Delivery Vehicles.

Description of Marine Mammals in the
Area of the Specified Activities

The information on marine mammals
and their distribution and density are
based on data gathered from NMFS,
United States Fish and Wildlife Service
(USFWS) and recent references,
literature searches of search engines,
peer review journals, and other
technical reports, to provide a regional
context for each species. The data were
compiled from available sighting
records, literature, satellite tracking, and
stranding and by-catch data.

A total of 24 cetacean species and
subspecies and 4 pinniped species are
known to occur in Washington State
waters; however, several are seen only
rarely. Seven of these marine mammal
species are listed as Federally-
endangered under the Endangered
Species Act (ESA) occur or have the
potential to occur in the proposed
action area: Blue whale (Balaenoptera
musculus), fin whale (B. physalus), Sei
whale (B. borealis), humpback whale
(Megaptera novaengliae), north Pacific
right whale (Eubalaena japonica), sperm
whale (Physeter macrocephalus), and

the southern resident population of
killer whales (Orcinus orca). The
species, Steller sea lion (Eumetopias
jubatus), is listed as threatened under
the ESA. The Description of Marine
Mammals in the Area of the Specified
Activities section has not changed from
what was in the proposed rule (74 FR
32264; July 7, 2009; pages 32268—
32273). Lists of marine mammal species
known to occur or potentially occur
within the Keyport, DBRC, and QUTR
sites are shown in Tables 4, 5, and 6,
respectively.



20260 Federal Register/Vol. 76, No. 70/ Tuesday, April 12, 2011/Rules and Regulations

TABLE 4—MARINE MAMMAL KNOWN TO OCCUR OR POTENTIALLY OCCUR WITHIN THE KEYPORT ACTION AREA

Density estimate (km3)
Species ESSAQ{IU'\QPA Occurrence in keyport action area
Warm Season Cold Season
Cetacean
Mysticetes
Minke whale .......cccooiiiiiiiiie e e Very rare, year round ..........cccocceeriieniennnen. @0 @0
Humpback whale ... ED oo Very rare, warm season; has never been @0 @0
recorded in action area.
Gray Whale ......ccccooieiiniieeeeeeee e TR Very rare, migrant and summer/fall resi- @0 @0
dent population in primarily northern
Puget Sound.
Odontocetes
Killer whale:.
Transient .....ccooevceenenieeeeeee e L e Very rare, year round; has never been re- @0 @0
corded in action area.
S. Resident ......ccccooiiiiiiiiieeeee E, CH/D ............ Very rare, summer/fall season; has never @0 @0
been recorded in action area..
Dall’'s POrpoiISE .....cceeveeerveeniieiiieniie e L e Rare, year round. .........cccocoeiiiiiinnineeee @0 @0
Pinnipeds
Harbor seal .......coocieiiiiiiee s Common year-round resident ............c........ 0.55 0.55
California sea lion .... Rare, cold season .........cc.cce..... @0 @0
Steller sea lion .......cccceeeeceieeciieiciee e, Rare, cold season; has never been re- @0 @0
corded in action area.

Notes: D = Depleted, E = Endangered, CH = Critical Habitat, T = Threatened.

Warm season = May—October, Cold season = November—April.

abundant = the species is expected to be encountered during a single visit to the area and the number of individuals encountered during an
average visit may be as many as hundreds or more; common = the species is expected to be encountered once or more during 2—3 visits to the
area and the number of individuals encountered during an average visit is unlikely to be more than a few 10s; uncommon = the species is ex-
pected to be encountered at most a few times a year; rare = the species is not expected to be encountered more than once in several years;
very rare = not expected to be encountered more than once in 10 years.

(@ Density estimates for these species were calculated for Puget Sound as a whole, but these species have never been recorded or observed
in the action area. Thus the densities for the action area are shown as “0” to reflect this.

TABLE 5—MARINE MAMMAL KNOWN TO OCCUR OR POTENTIALLY OCCUR WITHIN THE DBRC ACTION AREA

Density estimate (km3)
Species ESSAt/;\{IL'J\gPA Occurrence in keyport action area
Warm Season Cold Season
Cetacean
Mysticetes
Minke whale ......cccoooiciiiiiieiice e, e, Very rare, year round; has never been re- | @0 .................. @0
corded in action area.
Humpback whale ..........cccoooiiiiiiiiiee ED oo Very rare, warm season; has never been | @0 .................. @0
recorded in action area.
Gray Whale .......ccoeviiiinieeneeeee e B SRR Very rare, spring/fall migrant and summer/ | @0 ........c.ccc..c... @0
fall resident population in primarily
northern Puget Sound.
Odontocetes
Killer whale
Transient ......ccooocveeinee e L LT RR Uncommon, spring/summer ..........ccccecee.. Jan—Jun: 0.038 | Jul-Dec: 0
S. Resident .......cccceiiiiiiiiee e ED oo, Very rare, no recorded occurrence in | @0 .............. @0
Hood Canal.
Dall’s POrpoiSe .......cccceeevveeriiiiiieiiienee e e Very rare, year round ..........cccoeceerieeneenne. 0 o 0
Pinnipeds
Harbor seal ..o, Common year-round resident ................... 1.31
California sea lion Common resident and seasonal migrant .. 0.052
Steller sea lion ........ccoeveeivieeeeiiiiciieeeeeeee Very rare, cold season; has never been | @0 ........cccece.e @0
recorded in action area.

Notes: D = Depleted, E = Endangered, CH = Critical Habitat, T = Threatened.
Warm season = May—October, Cold season = November—April.
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abundant = the species is expected to be encountered during a single visit to the area and the number of individuals encountered during an
average visit may be as many as hundreds or more; common = the species is expected to be encountered once or more during 2-3 visits to the
area and the number of individuals encountered during an average visit is unlikely to be more than a few 10s; uncommon = the species is ex-
pected to be encountered at most a few times a year; rare = the species is not expected to be encountered more than once in several years;
very rare = not expected to be encountered more than once in 10 years.
(@ These species have never been recorded or observed in the action area. Thus the densities for the action area are shown as “0” to reflect

this.

TABLE 6—MARINE MAMMAL KNOWN TO OCCUR OR POTENTIALLY OCCUR WITHIN THE QUTR ACTION AREA

Density estimate (km3)

Species ESQ/;\{IU'\QPA Occurrence in keyport action area
Warm season Cold season
Cetacean
Mysticetes
Blue whale .......ccoovvieiiiiiieeceeeeeee e, ED ..cooeeee. Rare, warm Season ........cccccceeeevvveeeeeeeeecnnnns 0.0003 0
Fin whale .......oooveiiiiiieeeeccceee e ED ..coveeeee. Rare, year-round .........ccccooceeiiiiiiieniieeeee, 0.0012 0.0012
Gray whale:
Resident ........coocvieeieeiiiieee e B SR Uncommon, year-round ..........cccceeeeveeennee. 0.003 0.003
Migratory ........coooeiiiiiiiicee, TR Abundant briefly during cold season migra- 0 NA
tion.
Humpback whale ..........cccooooiiiiiiiiieeee Uncommon, warm Season ..........cccceeeeennnnn. 0.0237 0
Minke whale ................... Rare, year-round ................. 0.0004 0.0004
North Pacific right whale Very rare, warm season .. @0 @0
Sei whale ..o Very rare, year-round ..........cccccceriiiiiiennnen. 0.0002 0.0002
Odontocetes
Baird’s beaked whale .............ccccovveeeeieennn. Uncommon, year-round ... 0.0027 0.0027
Hubb’s & Stejneger’s beaked whale ........... Uncommon, year-round ... 0.0027 0.0027
Dall’'s POrpoiSe .....ccoveeeveeniieiieeniierieeieeeae Abundant, year-round ...... 0.1718 0.1718
Harbor porpoise ..........ccccecvvviiiiiiiiiciies Abundant, year-round ... 2.86 2.86
Northern right whale dolphin ............cccocoee. Common, year-round ....... 0.0419 0.0419
Pacific white-sided dolphin ............cccco.eee. Abundant, warm season .. 0.1929 0
Riss0’s doIphin ........cocceiiiieeiiieeeeeeeeeen Uncommon, year-round ...........cccceeeeveennnnee. 0.002 0.002
Short-beaked common dolphin ................... Uncommon, warm Season ..........cccccceeeenen. 0.0012 0
Striped dolphin Very rare, year-round 0.0002 0
Dwarf & pygmy sperm whales .................... Uncommon, warm Season ..........ccccceeerrenee. 0.0015 0
Sperm whale ........ccceviiiiiniiieieceeee e Uncommon, warm season ...........ccccceeeeunnes 0.0011 0.0011
Killer whale:
N. Resident .......ccoceeeeiieiiiiiieeeeeeciees B SRR Rare, year-round .........ccccooiveiiiiiiieniieeee, 0.0028 0.0028
S. Resident .......ccccceeiiie i, ED e Rare, year-round .........ccccoocoeiiiiiiiniieeee.
OffsShore ......oeeeveeeeeeiieeee e, B R Uncommon, year-round ...........ccccceeeereeene
Transient .......ccccceeveeeeieeeee e L e Uncommon, cold season ..........cccceeceeernee.
Pinnipeds
Phocids
Harbor seal ......cccccoeeeeiiiiiiieeccceeee e, L. Abundant, year-round ............ccccoeiiieiinieenn. 0.44 0.44
Northern elephant seal ............cccccoiiiiieie Lo e Uncommon, year-round ...........ccccceeveerveenne. Dec—Feb: 0.019
Mar—Apr: 0.026
May—Jul: 0.038
Aug—-Nov: 0.047
Otariids
California sea lion ........ccccccoeveviiiiieninnnenne Lo e Common, year-round except May—July ..... Aug—Apr: 0.283
May—-Jul: 0
Northern fur seal .........cccoceeeeiiiiiiiiiieeeeee, /D e, Common, year-round ..........cccceeereerieeeneeane 0.091 0.117
Steller sea lion .......ccoccveeiiiniiiiieeeeeee T/D oo Uncommon, year-round ...........ccccceveereeene 0.0096 0.0096
Mustelids
S€a Or ..o e Does not presently occur within the action @0 @0

area.

Notes: D = Depleted, E = Endangered, CH = Critical Habitat, T = Threatened.
Warm season = May—October, Cold season = November—April.
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abundant = the species is expected to be encountered during a single visit to the area and the number of individuals encountered during an
average visit may be as many as hundreds or more; common = the species is expected to be encountered once or more during 2-3 visits to the
area and the number of individuals encountered during an average visit is unlikely to be more than a few 10s; uncommon = the species is ex-
pected to be encountered at most a few times a year; rare = the species is not expected to be encountered more than once in several years;
very rare = not expected to be encountered more than once in 10 years.
(@ These species have never been recorded or observed in the action area. Thus the densities for the action area are shown as “0” to reflect

this.

A Brief Background on Sound

An understanding of the basic
properties of underwater sound is
necessary to comprehend many of the
concepts and analyses presented in this
document. A detailed description of this
topic was provided in the proposed rule
(74 FR 32264; July 7, 2009; pages
32273-32274) and is not repeated
herein.

Potential Impacts to Marine Mammal
Species

With respect to the MMPA, NMFS’
effects assessment serves four primary
purposes: (1) To prescribe the
permissible methods of taking (i.e.,
Level B Harassment (behavioral
harassment), Level A Harassment
(injury), or mortality, including an
identification of the number and types
of take that could occur by Level A or
B harassment or mortality) and to
prescribe other means of effecting the
least practicable adverse impact on such
species or stock and its habitat (i.e.,
mitigation); (2) to determine whether
the specified activity will have a
negligible impact on the affected species
or stocks of marine mammals (based on
the likelihood that the activity will
adversely affect the species or stock
through effects on annual rates of
recruitment or survival); (3) to
determine whether the specified activity
will have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses; and (4) to
prescribe requirements pertaining to
monitoring and reporting.

In the Potential Impacts to Marine
Mammal Species section of the
proposed rule, NMFS included a
qualitative discussion of the different
ways that sonar operations may
potentially affect marine mammals. See
74 FR 32264; July 7, 2009; pages 32274—
42281. Marine mammals may
experience direct physiological effects
(such as threshold shift), acoustic
masking, impaired communications,
stress responses, and behavioral
disturbance. The information contained
in Potential Impacts to Marine Mammal
Species from sonar operations section
from the proFosed rule has not changed.

Additional analyses on potential
impacts to marine mammals from vessel
movement within the NAVSEA NUWC
Keyport Range Complex Study Area are
added below.

Vessel Movement

There are limited data concerning
marine mammal behavioral responses to
vessel traffic and vessel noise, and a
lack of consensus among scientists with
respect to what these responses mean or
whether they result in short-term or
long-term adverse effects. In those cases
where there is a busy shipping lane or
where there is large amount of vessel
traffic, marine mammals may
experience acoustic masking
(Hildebrand, 2005) if they are present in
the area (e.g., killer whales in Puget
Sound; Foote et al., 2004; Holt et al.,
2008). In cases where vessels actively
approach marine mammals (e.g., whale
watching or dolphin watching boats),
scientists have documented that animals
exhibit altered behavior such as
increased swimming speed, erratic
movement, and active avoidance
behavior (Bursk, 1983; Acevedo, 1991;
Baker and MacGibbon, 1991; Trites and
Bain, 2000; Williams et al., 2002;
Constantine et al., 2003), reduced blow
interval (Ritcher et al., 2003), disruption
of normal social behaviors (Lusseau,
2003; 2006), and the shift of behavioral
activities which may increase energetic
costs (Constantine et al., 2003; 2004)). A
detailed review of marine mammal
reactions to ships and boats is available
in Richardson et al. (1995). For each of
the marine mammal’s taxonomy groups,
Richardson et al. (1995) provided the
following assessment regarding marine
mammal reactions to vessel traffic:

Toothed whales: “In summary,
toothed whales sometimes show no
avoidance reaction to vessels, or even
approach them. However, avoidance can
occur, especially in response to vessels
of types used to chase or hunt the
animals. This may cause temporary
displacement, but we know of no clear
evidence that toothed whales have
abandoned significant parts of their
range because of vessel traffic.”

Baleen whales: “When baleen whales
receive low-level sounds from distant or
stationary vessels, the sounds often
seem to be ignored. Some whales
approach the sources of these sounds.
When vessels approach whales slowly
and nonaggressively, whales often
exhibit slow and inconspicuous
avoidance maneuvers. In response to
strong or rapidly changing vessel noise,
baleen whales often interrupt their
normal behavior and swim rapidly

away. Avoidance is especially strong
when a boat heads directly toward the
whale.”

Pinnipeds: “In general, evidence about
reactions of seals to vessels is meager.
The limited data, plus the responses of
seals to other noisy human activities,
suggest that seals often show
considerable tolerance of vessels. It is
not known whether these animals are
truly unaffected or are subject to stress.
This uncertainty applies to many
human activities and all marine
mammals.” In addressing walruses,
Richardson et al. (1995) states, “walrus
reactions to ships include waking up,
head-raises, and entering the water.
Females with young seem more wary
than adult males. Walruses in open
water are less responsive than those on
ice pans, usually showing little reaction
unless the ship is about to run over
them.”

It is important to recognize that
behavioral responses to stimuli are
complex and influenced to varying
degrees by a number of factors such as
species, behavioral contexts,
geographical regions, source
characteristics (moving or stationary,
speed, direction, etc.), prior experience
of the animal, and physical status of the
animal. For example, studies have
shown that beluga whales reacted
differently when exposed to vessel noise
and traffic. In some cases, naive beluga
whales exhibited rapid swimming from
ice-breaking vessels up to 80 km away,
and showed changes in surfacing,
breathing, diving, and group
composition in the Canadian high
Arctic where vessel traffic is rare (Finley
et al., 1990). In other cases, beluga
whales were more tolerant of vessels,
but differentially responsive by
reducing their calling rates, to certain
vessels and operating characteristics
(especially older animals) in the St.
Lawrence River where vessel traffic is
common (Blane and Jaakson, 1994). In
Bristol Bay, Alaska, beluga whales
continued to feed when surrounded by
fishing vessels and resisted dispersal
even when purposefully harassed (Fish
and Vania, 1971).

In reviewing more than 25 years of
whale observation data, Watkins (1986)
concluded that whale reactions to vessel
traffic were “modified by their previous
experience and current activity:
Habituation often occurred rapidly,
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attention to other stimuli or
preoccupation with other activities
sometimes overcame their interest or
wariness of stimuli.” Watkins noticed
that over the years of exposure to ships
in the Cape Cod area, minke whales
(Balaenoptera acutorostrata) changed
from frequent positive (such as
approaching vessels) interest to
generally uninterested reactions; finback
whales (B. physalus) changed from
mostly negative (such as avoidance) to
uninterested reactions; right whales
(Eubalaena glacialis) apparently
continued the same variety of responses
(negative, uninterested, and positive
responses) with little change; and
humpbacks (Megaptera novaeangliae)
dramatically changed from mixed
responses that were often negative to
often strongly positive reactions.
Watkins (1986) summarized that
“whales near shore, even in regions with
low vessel traffic, generally have
become less wary of boats and their
noises, and they have appeared to be
less easily disturbed than previously. In
particular locations with intense
shipping and repeated approaches by
boats (such as the whale-watching areas
of Stellwagen Bank), more and more
whales had P [positive] reactions to
familiar vessels, and they also
occasionally approached other boats
and yachts in the same ways.”

In the case of the NAVSEA NUWC
Keyport Range Complex Study Area,
naval vessel traffic is expected to be
much lower than in areas where there
are large shipping lanes and large
numbers of fishing vessels and/or
recreational vessels. Nevertheless, the
proposed action area is well traveled by
a variety of commercial and recreational
vessels, so marine mammals in the area
are expected to be habituated to vessel
noise.

As described in the proposed rule,
typical vessel movement occurring at
the surface includes the deployment or
towing of mine counter-measure
equipment, retrieval of equipment, and
clearing and monitoring for non-
participating vessels. As shown in Table
1, the projected annual days of range
use amount to a total of 306 days for all
range sites (60 days for Keyport Range
Site, 200 days for DBRC Site, 16 days for
offshore QUTR Site, and 30 days for surf
zone QUTR Site).

Moreover, naval vessels transiting the
study area or engaging in RDT&E
activities will not actively or
intentionally approach a marine
mammal or change speed drastically. In
addition, range craft would not be
permitted to approach within 100 yards
(91 m) of marine mammals, to the extent
practicable considering human and

vessel safety priorities. This includes
marine mammals “hauled-out” on
islands, rocks, and other areas such as
buoys.

Mitigation

In order to issue an incidental take
authorization (ITA) under Section
101(a)(5)(A) of the MMPA, NMFS must
prescribe regulations setting forth the
“permissible methods of taking pursuant
to such activity, and other means of
effecting the least practicable adverse
impact on such species or stock and its
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance.” The NDAA
amended the MMPA as it relates to
military readiness activities and the
incidental take authorization process
such that “least practicable adverse
impact” shall include consideration of
personnel safety, practicality of
implementation, and impact on the
effectiveness of the “military readiness
activity.” The NUWC Keyport Range
Complex’s RDT&E activities are
considered military readiness activities.

NMEFS reviewed the Navy’s proposed
NUWC Keyport Range Complex’s
RDT&E activities and the proposed
NUWC Keyport Range Complex’s
mitigation measures presented in the
Navy’s application to determine
whether the activities and mitigation
measures were capable of achieving the
least practicable adverse effect on
marine mammals.

Any mitigation measure prescribed by
NMFS should be known to accomplish,
have a reasonable likelihood of
accomplishing (based on current
science), or contribute to the
accomplishment of one or more of the
general goals listed below:

(1) Avoidance or minimization of
injury or death of marine mammals
wherever possible (goals (2), (3), and (4)
may contribute to this goal).

(2) A reduction in the numbers of
marine mammals (total number or
number at biologically important time
or location) exposed to underwater
detonations or other activities expected
to result in the take of marine mammals
(this goal may contribute to (1), above,
or to reducing harassment takes only).

(3) A reduction in the number of
times (total number or number at
biologically important time or location)
individuals would be exposed to
underwater detonations or other
activities expected to result in the take
of marine mammals (this goal may
contribute to (1), above, or to reducing
harassment takes only).

(4) A reduction in the intensity of
exposures (either total number or
number at biologically important time

or location) to underwater detonations
or other activities expected to result in
the take of marine mammals (this goal
may contribute to (1), above, or to
reducing the severity of harassment
takes only).

(5) A reduction in adverse effects to
marine mammal habitat, paying special
attention to the food base, activities that
block or limit passage to or from
biologically important areas, permanent
destruction of habitat, or temporary
destruction/disturbance of habitat
during a biologically important time.

(6) For monitoring directly related to
mitigation—an increase in the
probability of detecting marine
mammals, thus allowing for more
effective implementation of the
mitigation (shut-down zone, etc.).

NMEF'S reviewed the Navy’s proposed
mitigation measures, which included a
careful balancing of the likely benefit of
any particular measure to the marine
mammals with the likely effect of that
measure on personnel safety,
practicality of implementation, and
impact on the “military-readiness
activity.”

The Navy’s proposed mitigation
measures were described in detail in the
proposed rule (74 FR 32264, pages
32293-32294). The Navy’s measures
address personnel training, marine
observer responsibilities, operating
procedures for RDT&E activities using
sonar, and mitigation related to vessel
traffic. The following additional
requirements were added based on
comments from the Marine Mammal
Commission, Natural Resources Defense
Council, and NMFS scientists:

(i) If there is clear evidence that a
marine mammal is injured or killed as
a result of the proposed Navy RDT&E
activities, the Naval activities shall be
immediately suspended and the
situation immediately reported by
personnel involved in the activity to the
Range Officer, who will follow Navy
procedures for reporting the incident to
NMFS through the Navy’s chain-of-
command.

(j) For nighttime RDT&E activities of
active acoustic transmissions in the
Keyport Range proposed extension area,
the Navy shall conduct passive acoustic
monitoring within the Agate Pass and
south of University Point in southern
Port Orchard Reach. If Southern
Resident killer whales are detected in
the vicinity of the Keyport Range Site,
the Range Office shall be notified
immediately and the active acoustic
sources must be shutdown if killer
whales are confirmed to approach at
1,000 yards from the source.

In addition, in response to
information provided by the Navy, the
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requirement for general passive acoustic
monitoring was modified to reflect the
feasibility and practicability of PAM
when used as a mitigation measure for
the proposed RDT&E activities. The
Navy indicated, and NMFS agreed, that
the blanket requirement for PAM
contained in the proposed rule will not
be practicable due to limitation of assets
at the Keyport Range Complex. Further,
NMEFS believes that the revised PAM
would not change the results of the
analysis on the effects of the proposed
Keyport RDT&E activities on marine
mammals. Therefore, the proposed
mitigation measure concerning PAM has
been modified as follows:

(g) Passive acoustic monitoring for
cetaceans will be implemented
throughout the NUWC Keyport Range
Complex during RDT&E testing
activities involving active sonar
transmissions and when passive
acoustic monitoring capabilities are
being operated during the testing
activity.

No other changes have been made to
the mitigation measures described in the
proposed rule.

Monitoring

In order to issue an ITA for an
activity, Section 101(a)(5)(A) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking.” The MMPA implementing
regulations at 50 CFR 216.104 (a)(13)
indicate that requests for LOAs must
include the suggested means of
accomplishing the necessary monitoring
and reporting that will result in
increased knowledge of the species and
of the level of taking or impacts on
populations of marine mammals that are
expected to be present.

Monitoring measures prescribed by
NMEFS should accomplish one or more
of the following general goals:

(1) An increase in the probability of
detecting marine mammals, both within
the safety zone (thus allowing for more
effective implementation of the
mitigation) and in general to generate
more data to contribute to the analyses
mentioned below.

(2) An increase in our understanding
of how many marine mammals are
likely to be exposed to levels of HFAS/
MFAS (or explosives or other stimuli)
that we associate with specific adverse
effects, such as behavioral harassment,
TTS, or PTS.

(3) An increase in our understanding
of how marine mammals respond to
HFAS/MFAS (at specific received
levels), explosives, or other stimuli
expected to result in take and how
anticipated adverse effects on

individuals (in different ways and to
varying degrees) may impact the
population, species, or stock
(specifically through effects on annual
rates of recruitment or survival) through
any of the following methods:

¢ Behavioral observations in the
presence of HFAS/MFAS compared to
observations in the absence of sonar
(need to be able to accurately predict
received level and report bathymetric
conditions, distance from source, and
other pertinent information).

o Physiological measurements in the
presence of HFAS/MFAS compared to
observations in the absence of sonar
(need to be able to accurately predict
received level and report bathymetric
conditions, distance from source, and
other pertinent information), and/or

e Pre-planned and thorough
investigation of stranding events that
occur coincident to naval activities.

¢ Distribution and/or abundance
comparisons in times or areas with
concentrated HFAS/MFAS versus times
or areas without HFAS/MFAS.

(4) An increased knowledge of the
affected species.

(5) An increase in our understanding
of the effectiveness of certain mitigation
and monitoring measures.

A detailed description of monitoring
measures is provided in the proposed
rule (74 FR 32264, pages 32294-32297).
The monitoring procedures require the
Navy to conduct visual surveys
(including shore-based and vessel
surveys), passive acoustic monitoring,
and marine mammal observers on Navy
vessels.

Monitoring Workshop

During the public comment period on
past proposed rules for Navy actions
(such as the Hawaii Range Complex
(HRC), and Southern California Range
Complex (SOCAL) proposed rules),
NMEF'S received a recommendation that
a workshop or panel be convened to
solicit input on the monitoring plan
from researchers, experts, and other
interested parties. The NAVSEA NUWC
Keyport Range Complex RDT&E
proposed rule included an adaptive
management component and both
NMFS and the Navy believe that a
workshop would provide a means for
Navy and NMFS to consider input from
participants in determining whether
(and if so, how) to modify monitoring
techniques to more effectively
accomplish the goals of monitoring set
forth earlier in the document. NMFS
and the Navy believe that this workshop
is valuable in relation to all of the Range
Complexes and major training exercise
rules and LOAs that NMFS is working
on with the Navy at this time, and

consequently this single Monitoring
Workshop will be included as a
component of all of the rules and LOAs
that NMFS will be processing for the
Navy in the next year or so.

The Navy, with guidance and support
from NMFS, will convene a Monitoring
Workshop, including marine mammal
and acoustic experts as well as other
interested parties, in 2011. The
Monitoring Workshop participants will
review the monitoring results from the
previous two years of monitoring
pursuant to the NAVSEA NUWC
Keyport Range Complex RDT&E rule as
well as monitoring results from other
Navy rules and LOAs (e.g., AFAST,
SOCAL, HRC, and other rules). The
Monitoring Workshop participants
would provide their individual
recommendations to the Navy and
NMFS on the monitoring plan(s) after
also considering the current science
(including Navy research and
development) and working within the
framework of available resources and
feasibility of implementation. NMFS
and the Navy would then analyze the
input from the Monitoring Workshop
participants and determine the best way
forward from a national perspective.
Subsequent to the Monitoring
Workshop, modifications would be
applied to monitoring plans as
appropriate.

Integrated Comprehensive Monitoring
Program

In addition to the site-specific
Monitoring Plan for the NAVSEA
NUWC Keyport Range Complex Study
Area, the Navy will complete the
Integrated Comprehensive Monitoring
Program (ICMP) Plan by the end of
2009. The ICMP is currently in
development by the Navy, with the
Chief of Naval Operations
Environmental Readiness Division
(CNO-N45) having the lead. The
program does not duplicate the
monitoring plans for individual areas
(e.g., AFAST, HRC, SOCAL); instead it
is intended to provide the overarching
coordination that will support
compilation of data from both range-
specific monitoring plans as well as
Navy funded research and development
(R&D) studies. The ICMP will
coordinate the monitoring program’s
progress towards meeting its goals and
developing a data management plan. A
program review board is also being
considered to provide additional
guidance. The ICMP will be evaluated
annually to provide a matrix for
progress and goals for the following
year, and will make recommendations
on adaptive management for refinement
and analysis of the monitoring methods.
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The primary objectives of the ICMP
are to:

¢ Monitor and assess the effects of
Navy activities on protected species;

e Ensure that data collected at
multiple locations is collected in a
manner that allows comparison between
and among different geographic
locations;

o Assess the efficacy and practicality
of the monitoring and mitigation
techniques;

e Add to the overall knowledge-base
of marine species and the effects of
Navy activities on marine species.

The ICMP will be used both as: (1) A
planning tool to focus Navy monitoring
priorities (pursuant to ESA/MMPA
requirements) across Navy Range
Complexes and Exercises; and (2) an
adaptive management tool, through the
consolidation and analysis of the Navy’s
monitoring and watchstander/marine
observer data, as well as new
information from other Navy programs
(e.g., R&D), and other appropriate newly
published information.

In combination with the 2011
Monitoring Workshop and the adaptive
management component of the
NAVSEA NUWC Keyport Range
Complex RDT&E rule and the other
planned Navy rules (e.g., Virginia Capes
Range Complex, Jacksonville Range
Complex, Cherry Point Range Complex,
etc.), the ICMP could potentially
provide a framework for restructuring
the monitoring plans and allocating
monitoring effort based on the value of
particular specific monitoring proposals
(in terms of the degree to which results
would likely contribute to stated
monitoring goals, as well as the likely
technical success of the monitoring
based on a review of past monitoring
results) that have been developed
through the ICMP framework, instead of
allocating based on maintaining an
equal (or commensurate to effects)
distribution of monitoring effort across
range complexes. For example, if careful
prioritization and planning through the
ICMP (which would include a review of
both past monitoring results and current
scientific developments) were to show
that a large, intense monitoring effort in
Hawaii would likely provide extensive,
robust and much-needed data that could
be used to understand the effects of
sonar throughout different geographical
areas, it may be appropriate to have
other range complexes dedicate money,
resources, or staff to the specific
monitoring proposal identified as “high
priority” by the Navy and NMFS, in lieu
of focusing on smaller, lower priority
projects divided throughout their home
range complexes.

The ICMP will identify:

¢ A means by which NMFS and the
Navy would jointly consider prior years’
monitoring results and advancing
science to determine if modifications
are needed in mitigation or monitoring
measures to better effect the goals laid
out in the Mitigation and Monitoring
sections of the NAVSEA NUWC Keyport
Range Complex RDT&E rule.

o Guidelines for prioritizing
monitoring projects.

If, as a result of the workshop and
similar to the example described in the
paragraph above, the Navy and NMFS
decide it is appropriate to restructure
the monitoring plans for multiple ranges
such that they are no longer evenly
allocated (by rule), but rather focused on
priority monitoring projects that are not
necessarily tied to the geographic area
addressed in the rule, the ICMP will be
modified to include a very clear and
unclassified record-keeping system that
will allow NMFS and the public to see
how each range complex/project is
contributing to all of the ongoing
monitoring programs (resources, effort,
money, etc.).

Adaptive Management

The final regulations governing the
take of marine mammals incidental to
Navy’s NAVSEA NUWC Keyport Range
Complex RDT&E activities contain an
adaptive management component. The
use of adaptive management will give
NMEFS the ability to consider new data
from different sources to determine (in
coordination with the Navy) on an
annual basis if mitigation or monitoring
measures should be modified or added
(or deleted) if new data suggests that
such modifications are appropriate (or
are not appropriate) for subsequent
annual LOAs.

The following are some of the
possible sources of applicable data:

¢ Results from the Navy’s monitoring
from the previous year (either from
NAVSEA NUWC Keyport Range
Complex Study Area or other locations)

e Findings of the Workshop that the
Navy will convene in 2011 to analyze
monitoring results to date, review
current science, and recommend
modifications, as appropriate to the
monitoring protocols to increase
monitoring effectiveness

e Compiled results of Navy-funded
research and development (R&D) studies
(presented pursuant to the ICMP, which
is discussed elsewhere in this
document)

¢ Results from specific stranding
investigations (either from NAVSEA
NUWC Keyport Range Complex Study
Area or other locations)

¢ Results from general marine
mammal and sound research (funded by
the Navy or otherwise)

¢ Any information which reveals that
marine mammals may have been taken
in a manner, extent or number not
authorized by these regulations or
subsequent Letters of Authorization

Mitigation measures could be
modified or added (or deleted) if new
data suggest that such modifications
would have (or do not have) a
reasonable likelihood of accomplishing
the goals of mitigation laid out in this
final rule and if the measures are
practicable. NMFS would also
coordinate with the Navy to modify or
add to (or delete) the existing
monitoring requirements if the new data
suggest that the addition of (or deletion
of) a particular measure would more
effectively accomplish the goals of
monitoring laid out in this final rule.
The reporting requirements associated
with this rule are designed to provide
NMFS with monitoring data from the
previous year to allow NMFS to
consider the data and issue annual
LOAs. NMFS and the Navy will meet
annually, prior to LOA issuance, to
discuss the monitoring reports, Navy
R&D developments, current science and
whether mitigation or monitoring
modifications are appropriate.
Reporting

In order to issue an ITA for an
activity, Section 101(a)(5)(A) of the
MMPA states that NMFS must set forth
“requirements pertaining to the
monitoring and reporting of such
taking.” Effective reporting is critical to
ensure compliance with the terms and
conditions of a LOA, and to provide
NMFS and the Navy with data of the
highest quality based on the required
monitoring. As NMFS noted in its
proposed rule, additional detail has
been added to the reporting
requirements since they were outlined
in the proposed rule. The updated
reporting requirements are all included
below. A subset of the information
provided in the monitoring reports may
be classified and not releasable to the
public.

General Notification of Injured or Dead
Marine Mammals

Navy personnel will ensure that
NMFS (regional stranding coordinator)
is notified immediately (or as soon as
operational security allows) if an
injured or dead marine mammal is
found during or shortly after, and in the
vicinity of, any Navy RDT&E activities.
The Navy will provide NMFS with
species or description of the animal(s),
the condition of the animal(s) (including
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carcass condition if the animal is dead),
location, time of first discovery,
observed behaviors (if alive), and photo
or video (if available).

Annual Report

The NAVSEA NUWC Keyport Range
Complex shall submit a report annually
on October 1 describing the RDT&E
activities conducted and
implementation and results of the
NAVSEA NUWC Keyport Range
Complex Monitoring Plan (through June
1 of the same year) and RDT&E
activities. The report will, at a
minimum, include the following
information:

(1) RDT&E Information:

¢ Date and time test began and ended

e Location

e Number and types of active sources
used in the test

e Number and types of vessels,
aircraft, etc., participated in the test

e Total hours of observation effort
(including observation time when sonar
was not operating)

¢ Total hours of all active sonar
source operation

¢ Total hours of each active sonar
source

e Wave height (high, low, and average
during the test)

(2) Individual Marine Mammal
Sighting Info

¢ Location of sighting

e Species

e Number of individuals

¢ Calves observed (y/n)

¢ Initial detection sensor
Indication of specific type of
platform observation made from

e Length of time observers
maintained visual contact with marine
mammal(s)

e Wave height (in feet)

e Visibility

e Sonar source in use (y/n)

e Indication of whether animal is
<200 yd, 200-500 yd, 500—1,000 yd,
1,000-2,000 yd, or >2,000 yd from sonar
source above

e Mitigation implementation—
Whether operation of sonar sensor was
delayed, or sonar was powered or shut
down, and how long the delay was

¢ Observed behavior—Marine
observers shall report, in plain language
and without trying to categorize in any
way, the observed behavior of the
animals (such as animal closing to bow
ride, paralleling course/speed, floating
on surface and not swimming, etc.)

¢ An evaluation of the effectiveness
of mitigation measures designed to
avoid exposing marine mammals to
mid-frequency sonar. This evaluation
shall identify the specific observations
that support any conclusions the Navy

reaches about the effectiveness of the
mitigation.

NAVSEA NUWC Keyport Range
Complex 5-yr Comprehensive Report

The Navy will submit to NMFS a draft
report that analyzes and summarizes all
of the multi-year marine mammal
information gathered during HFAS/
MFAS activities for which annual
reports are required as described above.
This report will be submitted at the end
of the fourth year of the rule (December
2014), covering activities that have
occurred through July 1, 2014. The Navy
will respond to NMFS comments on the
draft comprehensive report if submitted
within 3 months of receipt. The report
will be considered final after the Navy
has addressed NMFS’ comments, or
three months after the submittal of the
draft if NMFS does not comment by
then.

Comments and Responses

On July 7, 2009, NMFS published a
proposed rule (74 FR 32264) in response
to the Navy’s request to take marine
mammals incidental to conducting
RDT&E activities in the NAVSEA
NUWC Keyport Range Complex Study
Area and requested comments,
information and suggestions concerning
the request. During the 30-day public
comment period, NMFS received
comments from the Marine Mammal
Commission (Commission), the Natural
Resources Defense Council (NRDC),
Friends of the Earth, and two private
citizens. The comments are addressed
below.

MMPA Concerns

Comment 1: Citing that most North
American marine mammal biologists are
in the field and that the general public
is engaged in recreational activities
during the period when the proposed
rule was published for public
comments, the Friends of the Earth
requests NMFS to extend the comment
period for a minimum of 30 days for the
proposed rule.

Response: There is no prescribed
minimum timeframe for public
comment on proposed rules in the
Administrative Procedure Act (APA) or
section 101(a)(5)(A) of MMPA. NMFS
routinely strives to ensure that the
public is afforded at least a 30-day
public comment period on all MMPA
rules and believes that such a duration
is reasonable for this particular rule
making.

Whenever NMFS develops proposed
regulations under the MMPA, the
agency is required to first publish a
notice of receipt of a request for the
implementation of regulations and

LOAs governing the incidental taking.
This process typically affords the public
up to 30 days to comment on a
requester’s application and provide
NMFS with information and suggestions
that will be considered in developing
MMPA regulations. See 50 CFR 216.104.
On July 3, 2008, NMFS published its
“Notice; receipt of application for a
Letter of Authorization (LOA); request
for comments and information” for the
Navy’s NAVSEA NUWC Keyport Range
Complex and solicited input for 30 days
(See 73 FR 38183).

The public was also afforded 30 days
to comment on the Keyport Range
Complex proposed rule. For the
proposed MMPA rulemaking for the
Navy training and RDT&E activities,
thirty days was appropriate in this
instance because of: (1) The tight
deadline of the scheduled RDT&E or
training activities identified in the
Navy’s schedule; and (2) the fact that
NMFS anticipated only low impacts to
marine mammals with the
implementation of mitigation and
monitoring measures. Therefore, NMFS
does not believe an additional 30-day
comment period is warranted.

Comment 2: The Commission
recommends that NMFS: (1) Work with
the Navy to ensure that the final rule
and any LOA issued under that rule
provide authorization for the taking of
all marine mammal species that could
occur in the study area (including those
listed under the Endangered Species
Act) and that may be exposed to Level
A or Level B harassment as a result of
the proposed activities; and (2) either
reconsider its decision to exclude
endangered and threatened species from
the authorization or provide a well-
reasoned, science-based explanation for
its apparent belief that the proposed
mitigation measures will be much more
effective for listed species than for
unlisted species.

Response: First, NMFS worked with
the Navy to ensure that the rule
provides authorization for animals that
are likely to be taken in the area, but
NMFS does not agree with the
Commission’s recommendation that
NMFS’ final rule and LOAs should
authorize takes of all marine mammal
species that are known to occur in the
Keyport Range Complex Study Area,
regardless of how infrequently they
occur. Second, to clarify, NMFS does
not believe that the proposed mitigation
measures will be much more effective
for listed species than for unlisted
species, rather, all of the listed species
fell into a larger group of marine
mammals that occur rarely and
infrequently in Keyport and are unlikely
to be exposed to the Navy sound sources
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at all and, therefore, unlikely to be
taken.

As described in the proposed rule (74
FR 32264; July 7, 2009), the annual
estimated number of exposures from
acoustic sources are given for each
species, based on the abundance,
distribution, and density of these
species. NMFS is not authorizing the
take of every marine mammal species
that could potentially occur in the
Keyport Range Complex Study Area,
since many of these species (all ESA-
listed species and some non-listed)
occur rarely (e.g., blue whale, fin whale,
sei whale, North Pacific right whale,
minke whale, killer whale, and striped
dolphin) or occur infrequently (e.g.,
humpback whale, Baird’s beaked whale,
Hubb’s beaked whale, Stejneger’s
beaked whale, Risso’s dolphin, short-
beaked common dolphin, sperm whale,
dwarf sperm whale, pygmy sperm
whale, northern elephant seal, and
Steller sea lion). In fact, none of the
ESA-listed species are commonly found
in the Keyport Range Complex Study
Area, and NMFS’ Biological Opinion for
Keyport and NWTRC also indicates that
these species will not be taken by the
Keyport activities.

The estimates of 11,283 takes of
harbor porpoises, 44 takes of northern
fur seal, 114 takes of California sea
lions, and 5,569 takes of harbor seals by
Level B harassment as a result of the
proposed Keyport Range Complex
RDT&E activities are based on scientific
modeling for acoustic sources using the
risk function methodology, coupled
with the analysis of the abundance,
distribution, and density of marine
mammal species in the action area.

Comment 3: The Commission requests
NMEFS describe the “specified events”
that would involve or require special
surveys at the Dabob Bay Range site (74
FR 32264; July 7, 2009; page 32295).

Response: According to the Navy, a
“specified event” is a test or run plan
well suited for monitoring because
certain operational and environmental
parameters are in place (e.g., high level
of activity, bottom mounted hydrophone
in place, controlled environment, etc.;
see 74 FR 32264; July 7, 2009; page
32295). As an RDT&E facility, it is
important to maintain an open
perspective of what kind of mid and
high frequency events may be best for a
special survey. Examples of the types of
scenarios that would be considered for
monitoring scenarios are those utilizing
the high frequency systems that were
modeled such as sources S6, S7, or S8
described in the proposed rule (74 FR
32264; July 7, 2009; page 32288). These
may include a test unit and a launch
and recovery craft and associated

tracking sonar. For monitoring an
activity with a mid frequency source, a
range target operating at the lower end
of its frequency range (5—100 kHz) at
source level of 238 microPa @ 1 m or a
countermeasure under test with an
output frequency between 1 and 10 kHz
may be the appropriate type of test to
use for monitoring.

Mitigation

Comment 4: The Commission requests
NMEF'S require the Navy to suspend an
activity if a marine mammal is killed or
seriously injured and the death or injury
could be associated with the Navy’s
activities, and resumption of the activity
should be contingent upon a review by
NMFS of the circumstances of the death
or injury and the Navy’s plans for
avoiding additional mortalities. If, upon
review, those plans are deemed
inadequate, then the Navy should be
required to halt its operations until it
has obtained the necessary
authorization.

Response: Without detailed
examination by an expert, it is usually
not feasible to determine the cause of
injury or mortality in the field.
Therefore, NMFS has required in its
final rule that if there is clear evidence
that a marine mammal is injured or
killed as a result of the proposed Navy
RDT&E activities, the Naval activities
shall be immediately suspended and the
situation immediately reported by
personnel involved in the activity to the
Range Officer, who will follow Navy
procedures for reporting the incident to
NMFS through the Navy’s chain-of-
command.

For any other sighting of injured or
dead marine mammals in the vicinity of
any Navy RDT&E activities utilizing
underwater active acoustic sources for
which the cause of injury or mortality
cannot be immediately determined, the
Navy personnel will ensure that NMFS
(regional stranding coordinator) is
notified immediately (or as soon as
operational security allows). The Navy
will provide NMFS with species or
description of the animal(s), the
condition of the animal(s) (including
carcass condition if the animal is dead),
location, time of first discovery,
observed behaviors (if alive), and photo
or video (if available).

If NMFS determines that further
investigation is appropriate, once
investigations are completed and
determinations made, NMFS would use
the resulting information, if appropriate,
to help reduce the likelihood that a
similar event would happen in the
future and to move forward with
necessary steps to ensure environmental

compliance for the Navy under the
MMPA.

Comment 5: Stating that waters out to
at least the 100-meter isobath represent
vital habitat for a discrete population of
harbor porpoises, the Oregon/
Washington Coast stock, that the species
has acute sensitivity to acoustic sources,
and that the offshore population of
approximately 37,745 would be exposed
over 11,000 times, representing nearly
99 percent of all take authorized for
QUTR under the proposed rule, the
NRDC recommends establishing a
protection area within waters landward
of the 100-meter isobath. In addition,
the NRDC recommends a buffer zone
reflecting the sensitivity of the species
should be applied beyond the 100-meter
isobath, optimally ensuring that
exposure levels within the 100-meter
isobath do not exceed 120 dB. The
NRDC recommends that NMFS ask the
Navy to prepare a nominal propagation
analysis for the coast to determine what
stand-off distances are necessary to
reduce exposure levels below this
threshold.

Response: In order to determine the
appropriate mitigation measures for a
particular activity, NMFS must balance
the benefit of the measure to the species,
the likely effectiveness of a given
measure, and the practicability of the
measure for applicant implementation.

First, the estimated incidental takes of
harbor porpoises are expected to be non-
injurious, short-term Level B
harassment. It is reasonable to expect
high numbers of takes due to multiple
takes of one individual in a year (not
every estimated take represents a
different individual). Given the nature
of the activity, it is more likely that a
percentage of the population (as
opposed to the entire population) would
be taken with each event, and that over
time multiple repetitions of exposure to
these short-term exercises would occur.

Regarding NRDC’s recommendation, a
buffer zone applied beyond the 100-
meter isobaths is not practicable for this
activity and would seriously affect the
Navy’s proposed RDT&E activities.
While it is true that most Oregon/
Washington Coast stock harbor
porpoises occur in waters shallower
than 100-m, excluding these regions
would not be practicable, as it would
mean that large regions of the Keyport
Range Complex Study Area would be off
limits for the proposed RDT&E
activities. For example, the 100-m
isobaths in the W237A Area of the
QUTR Range Site extend off shore for
more than 7 miles. With such large areas
and all of the area of that specific depth
range off limits to the proposed RDT&E
activities, the Navy would not be able to
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fulfill its mission activities. It is also not
practicable to recommend a “do not
exceed 120 dB” level within the 100-m
isobath, as some of the active sources
have received levels reaching 120 dB at
ranges over 66 km (Table 7).

The majority of the harbor seals take
numbers include exposures close to this
120-dB threshold level (rather than at a
higher exposure level), due to the large
Level B harassment isopleths. The
effects of exposures to this lower level
are expected to be comparatively less
severe. Also, none of these exposures
are expected to affect the stock through
effects on annual rates of survival and
reproduction.

TABLE 7—SOURCE LEVELS AND Dis-
TANCES AT 120 DB RECEIVED LEVEL
FROM EIGHT ACTIVE SOURCES

Source
comparison Range to
120 dB
Source (km)
level
207 2.12
205 6.32
186 1.76
220 0.93
233 66.03
233 13.82
230 9.12
233 7.41

As stated in this document, exposures
to marine mammals are expected to be
limited to Level B harassment, and the
seemingly large takes of harbor porpoise
do not represent the individual animals
that would be taken, instead, some
individuals may be taken multiple
times. Among these multiple takes, only
1 animal is expected to be exposed once
to received levels that could cause
minor TTS. Further, the NRDC’s
proposed mitigation of limiting the
RDT&E activities to water deeper than
100-m isobaths would compromise the
Navy’s ability to accomplish their
mission with limited added benefit to
the species. Mitigation and monitoring
measures, such as establishing and
monitoring exclusion zones and
shutdown measures, are expected to
achieve the least practicable adverse
impacts to marine mammals in the
vicinity of the proposed project area.

Separately, NOAA has committed to
convene a workshop of marine mammal
experts in 2010/2011 to identify
cetacean hotspots (areas of specifically
important use or high density) using
both field data and habitat modeling, as
appropriate. The workshop results, in
turn, could potentially support the need
to designate protected areas in which
Navy activities could potentially be

limited, depending on NMFS’ analysis
of the benefit to the species of limiting
activities in the area, the likely
effectiveness of the measure, and the
practicability of implementation. The
adaptive management provisions in the
Keyport rule would allow for the
application of these protected areas, as
appropriate.

Comment 6: The NRDC requests
NMFS provide additional protection
from the use of mid- and high-frequency
acoustic sources within the Olympic
Coast National Marine Sanctuary
(NMS). Specifically, for those activities
that do not require QUTR’s
instrumentation, NMFS should include
measures to prohibit such activities
from taking place in sanctuary waters. If
this proves impracticable, the NRDC
urges NMFS to substantially limit the
number of RDT&E activities taking place
by requiring prior approval from Pacific
Fleet Command or other means to
minimize sonar use in the area.

Response: NMFS has been working
with the Navy throughout the
rulemaking process to develop a series
of strict mitigation and monitoring
measures regarding the use of active
acoustic sources in the Keyport Range
Complex, which overlaps with the
Olympic Coast NMS. These measures
include the use of trained Navy marine
observers who will conduct marine
mammal monitoring to avoid collisions
with marine mammals and the use of
exclusion zones that avoid exposing
marine mammals to levels of sound
likely to result in temporary hearing
loss, injury or death of marine
mammals. However, prohibition of
RDT&E activities and/or substantially
limiting the number of RDT&E activities
within the Olympic Coast NMS would
compromise the Navy’s mission and is
impracticable for the proposed
activities. The area and the number of
the RDT&E events that were proposed to
be carried out were carefully planned to
have the least practicable adverse
impacts to marine mammals while still
meeting the Navy’s RDT&E mission
activity. In addition, the level and
number of RDT&E events authorized are
the maximum activities allowed within
the five-year rule period; the actual
number of events could be fewer than
proposed.

Comment 7: The NRDC recommends
that NMFS establish a seasonal
protection area in certain canyons and
banks on QUTR that represent
important foraging habitat particularly
for humpback whales. Citing
Calambokidis et al. (2004), the NRDC
states that humpback whales occur
mostly in the northern part of the area,
in a region informally known as the

“Prairie.” The NRDC further states that
sonar impacts on beaked whales are also
a concern in QUTR because these
species have a general preference for
waters of the lower continental slope.
The NRDC requests NMFS to advocate
avoidance, or a reduction of RDT&E
activities, within areas between 500 and
2,000 meters depth with unusual bottom
topography (such as canyons).

Response: There are no canyons or
banks in the currently instrumented test
range within the QUTR range site and
its associated depth is limited to 91
meters. The proposed extension of the
QUTR range site would expand the
range boundaries to the full extent of
range area W—237A, which does include
canyons and banks and the varied
topography. W—237A was determined to
be a vital asset by the Navy to perform
its RDT&E mission, and the proposed
extension of the existing QUTR range
site into the entire W—237A area is
critical to fulfill the Navy’s RDT&E
mission activity. In addition, seasonal
variability of oceanic conditions was
also considered an important
component of the Navy’s RDT&E
mission, and activities must be able to
occur year round. Therefore, a
restriction on seasonal use of the canyon
and banks and making the areas
between 500 and 2,000 meters off-limits
to the proposed Keyport RDT&E
operations would severely limit the
Navy’s mission activities, and will not
be a practicable measure.

Although NMFS recognizes that the
extended QUTR range site would
include known feeding habitat for
certain species of marine mammals
including humpback whales, and the
undersea canyon and banks of the type
that are known to be used by beaked
whales for feeding, the proposed RDT&E
activities to be conducted within the
extended QUTR range site would only
take 16 days per year at its offshore area,
with total operation time for all active
acoustic sources adding up to
approximately 507 hours, and the range
tests would be comprised of low
intensity mid- and high-frequency
active acoustic sources (see Description
of Specific Activities section above). In
addition, humpback whales and beaked
whales are rare within the proposed
Keyport Range Complex. Scientific
modeling on take calculations shows
that the take of these species, even by
Level B behavioral harassment, is very
unlikely.

Lastly, as mentioned above, NMFS
has been working with the Navy
throughout the rulemaking process to
develop a series of mitigation and
monitoring measures so that adverse
impact to marine mammals and their



Federal Register/Vol.

76, No. 70/ Tuesday, April 12, 2011/Rules and Regulations

20269

habitat will be the least that is
practicable. These measures include the
use of trained Navy marine observers
who will conduct marine mammal
monitoring to avoid collisions with
marine mammals and the use of
exclusion zones that avoid exposing
marine mammals to levels of sound
likely to result in injury or death of
marine mammals. The determination of
appropriate mitigation measures
includes consideration of benefit of the
proposed measure to marine mammals,
the likely effectiveness of the measure,
and the practicability of the measure for
applicant implementation. NMFS
believes that the measures required of
the Navy will result in the least
practicable adverse impact.

Comment 8: The NRDC requests
NMFS bar the use of mid- and high-
frequency acoustic sources in those
portions of the Keyport Range that
extend into designated critical habitat
for Southern Resident killer whales
because these waters in Puget Sound are
one of the most important habitats for
the Southern Resident community of
killer whales (and their near-exclusive
habitat in summer/autumn months).

Response: The occurrence of Southern
Resident killer whales (SRKW) in waters
in the vicinity of the Keyport Range Site
is rare (NMFS, 2006). The Navy
conducted a density estimate of killer
whales in inland waters of the Keyport
Range Complex and concluded that
density is zero for the Keyport Range
Site (Navy, 2008). No take of SRKWs is
expected or authorized. Therefore,
NMFS does not agree with NRDC'’s
recommendation.

The Keyport Range Complex has been
at this site since 1914, and the existing
Keyport Range Site was excluded from
NMFS’ 2006 critical habitat designation
after a balancing of conservation
benefits against national security
considerations. The proposed Keyport
Range Site extension would expand the
existing range into the Southern
Resident killer whale critical habitat.
The extension would increase the area
of the Keyport Range Site from 1.5 nm?2
to 1.7 nm? (5.1 km? to 5.9 km?). The
area in critical habitat is therefore
approximately 0.2 nm2 (0.8 km?2).

The Navy is required to shut down
any active acoustic sources when any
whale or dolphin is detected within
1,000 yards of the source. Modeling of
three of the most powerful sources at
the Keyport Range Site indicates that
the received level at 1,000 yards drops
down to 145 dB re 1 microPa, which is
the level at which the risk function
indicates a very small percentage of
exposed animals would be harassed.
Therefore, NMFS does not believe that

the proposed RDT&E activities in the
vicinity of SRKW critical habitat would
result in the take this species if the shut-
down mitigation measure is
implemented.

Killer whales are mid-sized cetacean
species with distinctive large dorsal fins
and can be detected from a large
distance, which allows mitigation and
monitoring measures to be effectively
carried out. However, to account for
nighttime activities, NMFS has included
an additional measure that will provide
further assurance that no SRKW would
be taken in the vicinity of the Keyport
Range site. This additional measure
requires the Navy to place a passive
acoustic monitoring system at the
northern and southern approaches to
Port Orchard Reach and to conduct
passive acoustic monitoring within the
Agate Pass and south of University
Point in southern Port Orchard Reach
for nighttime RDT&E activities
conducted in the Keyport Range Site
Extension. If Southern Resident killer
whales are detected in the vicinity of
the Keyport Range Site, the Range Office
shall be notified immediately and, in
accordance with the required mitigation
for all cetaceans, the active acoustic
sources must be shutdown if killer
whales are confirmed to approach at
1,000 yards from the source. NMFS
considers passive acoustic monitoring
for SRKW to be an effective way to
supplement detection of this population
in low light conditions, given that they
are known to be more vocal compared
to transient killer whales (Deecke et al.,
2005).

Comment 9: Giting that the exclusion
zone for cetaceans is 1,000 yards and
the exclusion zone for pinnipeds is 100
yards, the NRDC states that NMFS fails
to explain why pinnipeds should be
afforded less protection than cetaceans,
especially as it notes that harbor seals
will experience TTS onset at 183 dB,
while cetaceans generally will
experience TTS onset at 195 dB. The
NRDC requests NMFS require a 1,000
yard exclusion zone for all marine
mammals.

Response: Pinnipeds are abundant in
the Keyport and Dabob current and
proposed extensions. Given the limited
operating area, close shore proximity
and abundance of animals residing at
the ranges, a greater standoff for
pinnipeds would result in a large
majority of activities interrupted,
postponed or cancelled. As a result, the
Keyport Range Complex would not meet
its mission requirements, making such a
measure impracticable. On the other
hand, cetaceans are not as numerous as
pinnipeds, and they are more easily
detected at larger distances, allowing for

the practicable implementation of a
larger standoff distance.

The range to 183 dB re 1 microPa2
(onset of TTS for harbor seal) for the
mid frequency active acoustic source
S5, which has a source level at 233 dB
re 1 microPa @ 1 m (the highest of all
active acoustic sources being used at
Keyport Range Complex) is
approximately 464 m. The total
operation time for range target, which is
under the S5 source type designation, is
9 hours per year for the entire Keyport
Range Complex. All other active
acoustic sources have lower source
levels and thus the ranges to 183 dB 1
microPa2 are expected to be much
shorter. Although it is estimated that
more than 2,000 harbor seals would
incur Level B harassment which could
cause TTS, the TTS is expected to be
short-term in duration and of a low level
(due to the modeled received levels, see
Keyport Range Complex FEIS/OEIS,
Navy, 2009). Even if TTS occurs in
harbor seals, it is expected in the much
higher frequency in their
communication range. Additionally, no
takes by Level A harassment are
anticipated, based on the modeling
results.

Sonar operations within the Keyport
Range Complex have been ongoing for
over 50 years and evidence shows that
the pinniped populations remain
abundant.

Monitoring

Comment 10: The NRDC request that
NMEFS require long-term monitoring of
local populations on all ranges to see if
any populations reflect habitat
displacement or exhibit other negative
impacts.

Response: NMFS agrees with the
NRDC'’s suggestion. The Keyport Range
Complex maintains a database of marine
mammal sighting since 2003. NMFS is
working and will continue to work with
the Navy to develop and implement
monitoring plans to help better
understand the impacts of all Naval
RDT&E and training activities that have
the potential to adversely affect marine
mammal species and their habitat. For
the proposed Keyport Range Complex
RDT&E activities, various monitoring
measures will be implemented and are
described in the Monitoring section of
this document.

Comment 11: The Commission
requests that NMFS require the Navy to
develop and implement a detailed plan
to verify the performance of the visual
monitoring, passive acoustic
monitoring, and other monitoring and
mitigation measures being proposed to
enable the Navy, NMFS, and other
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interested parties to evaluate their
effectiveness.

Response: NMFS has worked with the
Navy throughout the rulemaking
process to develop a series of mitigation,
monitoring, and reporting protocols that
will effect the least practicable adverse
impact and increase our understanding
of the impact of these activities on
marine mammals. These monitoring and
reporting measures include, but are not
limited to: (1) The use of trained Navy
marine observers who will conduct
marine mammal monitoring to avoid
collisions with marine mammals; (2) the
use of exclusion zones that avoid
exposing marine mammals to levels of
sound likely to result in injury or death
of marine mammals; (3) the use of
MMOs/Navy marine observers to
conduct vessel and shore-based surveys;
and (4) annual monitoring reports and
comprehensive reports to provide
insights regarding impacts to marine
mammals.

NMFS will evaluate the effectiveness
of these measures through review and
analyses of the Navy’s annual
monitoring reports, the annual adaptive
management meetings required by the
final 5-year rule, as well as a required
Monitoring workshop that will be
convened in 2011 to solicit detailed
input from experts regarding the
effectiveness of the Navy’s monitoring.
NMFS will, through this established
adaptive management process, work
with the Navy to determine whether
additional mitigation and monitoring
measures are necessary. In addition,
with the ICMP, which is a
comprehensive monitoring planning
and prioritization tool, and the planned
Monitoring Workshop in 2011, NMFS
will work with the Navy and other
interested parties to further improve its

monitoring and mitigation plans for its
future activities.

Miscellaneous Issues

Comment 12: Two individuals
expressed general opposition to Navy
testing and bombing activities and
NMFS'’ issuance of an MMPA
authorization because of the danger of
killing marine life.

Response: NMFS appreciates the
commenters’ concern for the marine
mammals that live in the area of the
proposed activities. However, the
proposed Keyport Range Complex
activities do not include bombing or any
explosive detonations. The proposed
activities, as described in detail in the
Proposed Rule (74 FR 32264; July 7,
2009), include the use of active acoustic
sources to conduct the Navy’s RDT&E
activities. In addition, the MMPA allows
individuals to take marine mammals
incidental to specified activities if
NMFS can make the necessary findings
required by law (i.e., negligible impact,
unmitigable adverse impact on
subsistence users, etc.). As explained
throughout this rulemaking, NMFS has
made the necessary findings under 16
U.S.C. 1371(a)(5)(A) to support issuance
of the final rule.

Estimated Take of Marine Mammals

As mentioned previously, with
respect to the MMPA, NMFS’ effects
assessments serve four primary
purposes: (1) To prescribe the
permissible methods of taking (i.e.,
Level B Harassment (behavioral
harassment), Level A Harassment
(injury), or mortality, including an
identification of the number and types
of take that could occur by Level A or
B harassment or mortality) and to
prescribe other means of effecting the

least practicable adverse impact on such
species or stock and its habitat (i.e.,
mitigation); (2) to determine whether
the specified activity will have a
negligible impact on the affected species
or stocks of marine mammals (based on
the likelihood that the activity will
adversely affect the species or stock
through effects on annual rates of
recruitment or survival); (3) to
determine whether the specified activity
will have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses (however,
there are no subsistence communities in
the NAVSEA NUWC Keyport Range
Complex Study Area; thus, there would
be no effect to any subsistence user);
and (4) to prescribe requirements
pertaining to monitoring and reporting.

In the Estimated Take of Marine
Mammals section of the proposed rule,
NMFS related the potential effects to
marine mammals from sonar operations
to the MMPA regulatory definitions of
Level A and Level B Harassment and
assessed the effects to marine mammals
that could result from the specific
activities that the Navy intends to
conduct. The subsections of this
analysis are discussed in the proposed
rule (74 FR 32264; July 7, 2009; pages
32281-32290).

In the Estimated Exposures of Marine
Mammals section of the proposed rule,
NMFS described in detail how the take
estimates were calculated through
modeling (74 FR 32264; July 7, 2009;
pages 32290-32292). A summary of
potential exposures from active acoustic
sources (per year) for marine mammals
in the NAVSEA NUWC Keyport Range
Complex Study Area is listed in Table
8. No change has been made to the final
rule.

TABLE 8—COMBINED ESTIMATED ANNUAL MMPA LEVEL B EXPOSURES (TTS AND BEHAVIOR) FOR PROPOSED ANNUAL
RDT&E ACTIVITIES OPERATIONS AT ALL SITES AFTER IMPLEMENTATION OF PROPOSED MITIGATION MEASURES

Risk function sub-
Tlfpgiﬁféf ) TTS behavioral
exposures
Endangered & Threatened Species

BIUE WRAIE ...ttt et ettt e st e e a bt e e e abe e e et b e e e eabae e e eabee e e ahbee e e baeeeebeeeeareeaaaee 0 0
Fin whale ............... 0 0
Humpback whale 0 0
Sei whale ................ 0 0
Sperm whale ......... 0 0
Killer whale ........... 0 0
5 Y[ T o) o ST P USRS 0 0
MINKE WRAIE ... ettt e e e e e e e s e e e s s n e e e ssn e e e sane e e e smne e e e mn e e e ennneeeannneeenee 0 0
Gray whale ........ccceevveineiiieenen. 0 0
Dwarf and pygmy sperm whale . 0 0
Baird’s beaked whale ................ 0 0
Mesoplodons ................ 0 0
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TABLE 8—COMBINED ESTIMATED ANNUAL MMPA LEVEL B EXPOSURES (TTS AND BEHAVIOR) FOR PROPOSED ANNUAL
RDT&E ACTIVITIES OPERATIONS AT ALL SITES AFTER IMPLEMENTATION OF PROPOSED MITIGATION MEASURES—

Continued
Risk function sub-
T-gfpgg\éféf’) TTS behavioral
exposures

RIS T=To I e (o] o] o1 o PP SRR UPPP 0 0
Pacific White-sided dOIPRIN .......coiiii e et 0 0
Short-beaked cOmMMON AOIPRIN ....co..iiiiii e ettt s b e e sae e e b e saeeebeeaeee s 0 0
Striped dolphin ......ccccccccoiniiininnn. 0 0
Northern right whale dolphin .. 0 0
Dall’'s porpoise ........cccccveeveeene 0 0
[ F= g o ToT g oo o To L=< RSSO PPPRPPUPSPPRPN 1 11,282
NOFNEIN FUF SEAI ...ttt s e b e et e b rr e e be e e n e e sneeenee e 0 44
California sea lion ......... 0 114
Northern elephant seal . 0 14
[ E=T g oTo Y=Y T 2,062 3,507

*For harbor porpoises, the model results represent the step function criteria where 100% of the population exposed to 120 dB SPL are listed.

This is not a risk function calculation.

Effects on Marine Mammal Habitat

NMFS’ NAVSEA NUWC Keyport
Range Complex proposed rule included
a section that addressed the effects of
the Navy’s activities on Marine Mammal
habitat (74 FR 32264; July 7, 2009; pages
32292-32293). NMFS concluded that
the Navy’s activities would have
minimal effects on marine mammal
habitat. No changes have been made to
the discussion contained in this section
of the proposed rule.

Analysis and Negligible Impact
Determination

NMFS’ NAVSEA NUWC Keyport
Range Complex proposed rule included
a section that addressed the analysis
and negligible impact determination of
the Navy’s activities on the affected
species or stocks (74 FR 32264; July 7,
2009; pages 32298-32300).

The Navy’s specified activities have
been described based on best estimates
of the planned RDT&E activities the
Navy would conduct within the
proposed NAVSEA NUWC Keyport
Range Complex Extension. The acoustic
sources proposed to be used in the
NAVSEA NUWC Keyport Range
Complex Extension are low intensity
and total proposed sonar operation
hours are under 1,570 hours. Taking the
above into account, along with the fact
that NMFS anticipates no mortalities
and injuries to result from the action,
the fact that there are no specific areas
of reproductive importance for marine
mammals recognized within the
Keyport Range Complex Extension
study area, the sections discussed
below, and dependent upon the
implementation of the proposed
mitigation measures, NMFS has
determined that Navy RDT&E activities
utilizing underwater acoustic sources
will have a negligible impact on the

affected marine mammal species and
stocks present in the proposed action
area.

Behavioral Harassment

As discussed in the Potential Effects
of Exposure of Marine Mammals to
HFAS/MFAS and illustrated in the
conceptual framework, marine
mammals can respond to HFAS/MFAS
in many different ways, a subset of
which qualifies as harassment. One
thing that the take estimates do not take
into account is the fact that most marine
mammals will likely avoid strong sound
sources to some extent. Although an
animal that avoids the sound source
will likely still be taken in some
instances (such as if the avoidance
results in a missed opportunity to feed,
interruption of reproductive behaviors,
etc.) in other cases avoidance may result
in fewer instances of take than were
estimated or in the takes resulting from
exposure to a lower received level than
was estimated, which could result in a
less severe response. The Keyport Range
Complex application involves mid-
frequency and high frequency active
sonar operations shown in Table 2, and
none of the tests would involve
powerful tactical sonar such as the 53C
series MFAS. Therefore, any
disturbance to marine mammals
resulting from MFAS and HFAS in the
proposed Keyport Range Complex
RDT&E activities is expected to be
significantly less in terms of severity
when compared to major sonar exercises
(e.g., AFAST, HRC, SOCAL). In
addition, high frequency signals tend to
have more attenuation in the water
column and are more prone to lose their
energy during propagation. Therefore,
their zones of influence are much
smaller, thereby making it easier to

detect marine mammals and prevent
adverse effects from occurring.

There is limited information available
concerning marine mammal reactions to
MFAS/HFAS. The Navy has only been
conducting monitoring activities since
2006. From the four major training
exercises (MTEs) of HFAS/MFAS in the
SOCAL Study Area for which NMFS has
received training and monitoring
reports, no instances of obvious
behavioral disturbance were observed
by the Navy watchstanders. The
proposed activities in the Keyport Range
Complex are RDT&E activities, which
are much smaller in scale when
compared with major training events in
SOCAL. One cannot conclude from
these results that marine mammals were
not harassed from HFAS/MFAS, as a
portion of animals within the area of
concern may not have been seen
(especially those more cryptic, deep-
diving species, such as beaked whales
or Kogia sp.) and some of the non-
biologist watchstanders might not have
had the expertise to characterize
behaviors. However, the data
demonstrate that the animals that were
observed did not respond in any of the
obviously more severe ways, such as
panic, aggression, or anti-predator
response.

In addition to the monitoring that will
be required pursuant to these
regulations and subsequent LOAs,
which is specifically designed to help
us better understand how marine
mammals respond to sound, the Navy
and NMFS have developed, funded, and
begun conducting a controlled exposure
experiment with beaked whales in the
Bahamas.

Diel Cycle

As noted previously, many animals
perform vital functions, such as feeding,
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resting, traveling, and socializing on a
diel cycle (24-hr cycle). Substantive
behavioral reactions to noise exposure
(such as disruption of critical life
functions, displacement, or avoidance of
important habitat) are more likely to be
significant if they last more than one
diel cycle or recur on subsequent days
(Southall et al., 2007). Consequently, a
behavioral response lasting less than
one day and not recurring on
subsequent days is not considered
particularly severe unless it could
directly affect reproduction or survival
(Southall et al., 2007).

In the previous section, we discussed
the fact that potential behavioral
responses to HFAS/MFAS that fall into
the category of harassment could range
in severity. By definition, the takes by
Level B behavioral harassment involve
the disturbance of a marine mammal or
marine mammal stock in the wild by
causing disruption of natural behavioral
patterns (such as migration, surfacing,
nursing, breeding, feeding, or sheltering)
to a point where such behavioral
patterns are abandoned or significantly
altered. These reactions would,
however, be more of a concern if they
were expected to last over 24 hours or
be repeated in subsequent days.
Different sonar testing may not occur
simultaneously. Some of the marine
mammals in the Keyport Range
Complex Study Area are residents and
others would not likely remain in the
same area for successive days, it is
unlikely that animals would be exposed
to HFAS/MFAS at levels or for a
duration likely to result in a substantive
response that would then be carried on
for more than one day or on successive
days.

TTS

NMEFS and the Navy have estimated
that individuals of some species of
marine mammals may sustain some
level of TTS from HFAS/MFAS
operations. As mentioned previously,
TTS can last from a few minutes to
days, be of varying degree, and occur
across various frequency bandwidths.
The TTS sustained by an animal is
primarily classified by three
characteristics:

¢ Frequency—Auvailable data (of mid-
frequency hearing specialists exposed to
mid to high frequency sounds—Southall
et al., 2007) suggest that most TTS
occurs in the frequency range of the
source up to one octave higher than the
source (with the maximum TTS at Vz;
octave above).

e Degree of the shift (i.e., how many
dB is the sensitivity of the hearing
reduced by)—generally, both the degree
of TTS and the duration of TTS will be

greater if the marine mammal is exposed
to a higher level of energy (which would
occur when the peak dB level is higher
or the duration is longer). The threshold
for the onset of TTS > 6 dB) for Navy
sonars is 195 dB (SEL), which might be
received at distances of up to 275-500
m from the most powerful MFAS
source, the AN/SQS-53 (the maximum
ranges to TTS from other sources would
be less). An animal would have to
approach closer to the source or remain
in the vicinity of the sound source
appreciably longer to increase the
received SEL, which would be difficult
considering the marine observers and
the nominal speed of a sonar vessel (10—
12 knots). Of all TTS studies, some
using exposures of almost an hour in
duration or up to 217 dB SEL, most of
the TTS induced was 15 dB or less,
though Finneran et al. (2007) induced
43 dB of TTS with a 64-sec exposure to
a 20 kHz source (MFAS emits a 1-s ping
2 times/minute).

e Duration of TTS (Recovery time)—
see above. Of all TTS laboratory studies,
some using exposures of almost an hour
in duration or up to 217 dB SEL, almost
all recovered within 1 day (or less, often
in minutes), though in one study
(Finneran et al., 2007), recovery took 4
days.

Based on the range of degree and
duration of TTS reportedly induced by
exposures to non-pulse sounds of
energy higher than that to which free-
swimming marine mammals in the field
are likely to be exposed during HFAS/
MFAS testing activities, it is unlikely
that marine mammals would sustain a
TTS from MFAS that alters their
sensitivity by more than 20 dB for more
than a few days (and the majority would
be far less severe). Also, for the same
reasons discussed in the Diel Cycle
section, and because of the short
distance within which animals would
need to approach the sound source, it is
unlikely that animals would be exposed
to the levels necessary to induce TTS in
subsequent time periods such that their
recovery were impeded. Additionally,
though the frequency range of TTS that
marine mammals might sustain would
overlap with some of the frequency
ranges of their vocalization types, the
frequency range of TTS from MFAS (the
source from which TTS would more
likely be sustained because the higher
source level and slower attenuation
make it more likely that an animal
would be exposed to a higher level)
would not usually span the entire
frequency range of one vocalization
type, much less span all types of
vocalizations.

Acoustic Masking or Communication
Impairment

As discussed above, it is also possible
that anthropogenic sound could result
in masking of marine mammal
communication and navigation signals.
However, masking only occurs during
the time of the signal (and potential
secondary arrivals of indirect rays),
versus TTS, which occurs continuously
for its duration. Masking effects from
HFAS/MFAS are expected to be
minimal. If masking or communication
impairment were to occur briefly, it
would be in the frequency range of
MFAS, which overlaps with some
marine mammal vocalizations; however,
it would likely not mask the entirety of
any particular vocalization or
communication series because the pulse
length, frequency, and duty cycle of the
HFAS/MFAS signal does not perfectly
mimic the characteristics of any marine
mammal’s vocalizations.

PTS, Injury, or Mortality

The Navy’s model estimated that no
marine mammal would be taken by
Level A harassment (injury, PTS
included) or mortality due to the low
intensity of the active sound sources
being used.

Based on the aforementioned
assessment, NMFS determines that there
would be the following number of takes:
11,283 harbor porpoises, 44 northern fur
seals, 114 California sea lions, 14
northern elephant seals, and 5,569
harbor seals (5,468 Washington Inland
Waters stock and 101 Oregon/
Washington Coastal stock) by Level B
harassment (TTS and sub-TTS) as a
result of the proposed Keyport Range
Complex RDT&E sonar testing activities.
These numbers very likely do not
represent the number of individuals that
would be taken, since it’s most likely
that many individual marine mammals
would be taken multiple times.
However, if each take represents a
different animal, these take numbers
represent approximately 29.89%,
0.01%, 0.05%, 0.01%, 37.42%, and
0.41% of the Oregon/Washington
Coastal stock harbor porpoises, Eastern
Pacific stock northern fur seals, U.S.
stock California sea lions, California
breeding stock northern elephant seals,
Washington Inland Waters stock harbor
seals, and Oregon/Washington Coastal
stock harbor seals, respectively, in the
vicinity of the proposed Keyport Range
Complex Study Area (calculation based
on NMFS 2007 U.S. Pacific Marine
Mammal Stock Assessments and 2007
U.S. Alaska Marine Mammal Stock
Assessments).
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No Level A take (injury, PTS
included) or mortality would occur as
the result of the proposed RDT&E and
range extension activities for the
Keyport Range Complex.

Based on these analyses, NMFS has
determined that the total taking over the
5-year period of the regulations and
subsequent LOAs from the Navy’s
NAVSEA NUWCX Keyport Range
Complex RDT&E and range extension
activities will have a negligible impact
on the marine mammal species and
stocks present in the Keyport Range
Complex Study Area. No changes have
been made to the discussion contained
in this section of the proposed rule.

Subsistence Harvest of Marine
Mammals

NMEF'S has determined that the total
taking of marine mammal species or
stocks from the Navy’s mission
activities in the Keyport Range Complex
study area would not have an
unmitigable adverse impact on the
availability of the affected species or
stocks for subsistence uses, since there
are no such uses in the specified area.

ESA

There are eight marine mammal
species/stocks, one sea turtle species,
and four fish species over which NMFS
has jurisdiction that are listed as
endangered or threatened under the
ESA that could occur in the NAVSEA
NUWC Keyport Range Complex study
area: Blue whale, fin whale, sei whale,
humpback whale, North Pacific right
whale, sperm whale, Southern Resident
killer whale, Steller sea lions,
leatherback sea turtle, Puget Sound
Chinook salmon, Hood Canal summer-
run chum salmon, Puget Sound
Steelhead trout, and Coastal-Puget
Sound bull trout.

Pursuant to Section 7 of the ESA, the
Navy has consulted with NMFS on this
action. NMFS has also consulted
internally on the issuance of regulations
under section 101(a)(5)(A) of the MMPA
for this activity. NMFS’ Biological
Opinion concludes that the proposed
RDT&E activities are not likely to
jeopardize the continued existence of
the threatened and endangered species
listed under the ESA under NMFS
jurisdiction.

NEPA

NMEF'S participated as a cooperating
agency on the Navy’s Final
Environmental Impact Statement (FEIS)
for the NAVSEA NUWC Keyport Range
Complex, published on May 12, 2010.
NMEFS has adopted the Navy’s EIS/OEIS
in connection with this MMPA

rulemaking and has prepared a record of
decision.

Determination

Based on the analysis contained
herein and in the proposed rule (and
other related documents) of the likely
effects of the specified activity on
marine mammals and their habitat and
dependent upon the implementation of
the mitigation and monitoring measures,
NMFS finds that the total taking from
the NAVSEA NUWC Keyport Range
Complex’s RDT&E activities utilizing
active acoustic sources (including
MFAS/HFAS) over the 5 year period
will have a negligible impact on the
affected species or stocks and will not
result in an unmitigable adverse impact
on the availability of marine mammal
species or stocks for taking for
subsistence uses. NMFS has issued
regulations for these exercises that
prescribe the means of effecting the least
practicable adverse impact on marine
mammals and their habitat and set forth
requirements pertaining to the
monitoring and reporting of that taking.

Classification

This action does not contain a
collection of information requirement
for purposes of the Paperwork
Reduction Act.

This proposed rule has been
determined by the Office of
Management and Budget to be not
significant for purposes of Executive
Order 12866.

Pursuant to the Regulatory Flexibility
Act, the Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration at the
proposed rule stage that this rule, if
adopted, would not have a significant
economic impact on a substantial
number of small entities, and published
such certification in the Federal
Register notice of proposed rulemaking.
No changes have been made that affect
that certification. Accordingly, no final
regulatory flexibility analysis is
required, and none has been prepared.

The Assistant Administrator for
Fisheries has determined that there is
good cause under the Administrative
Procedure Act (5 U.S.C. 553(d)(3)) to
waive the 30-day delay in effective date
of the measures contained in the final
rule. The Navy has a compelling
national policy reason to continue
military readiness activities without
interruption in the Keyport Range
Complex. As discussed below,
suspension/interruption of the Navy’s
ability to conduct RDT&E activities
disrupts adequate and realistic testing of
military equipment, vehicles, weapons,

and sensors for proper operation and
suitability for combat essential to our
national security.

In order to meet its national security
objectives, the Navy must continually
maintain its ability to operate in a
challenging at-sea environment, conduct
military operations, control strategic
maritime transit routes and
international straits, and protect sea
lines of communications that support
international commerce. To meet these
objectives, the Navy must identify,
develop, and procure defense systems
by continually integrating test and
evaluation support throughout the
defense acquisition process and
providing essential information to
decision-makers. Such testing and
evaluation is critical in determining that
a defense system performs as expected
and whether these systems are
operationally effective, suitable,
survivable, and safe for their intended
use.

In order to effectively fulfill its
national security mission, the Navy has
a need to conduct RDT&E activities
covered by this final rule as soon as
possible. The defense acquisition
process is structured to be responsive
and acquire quality products that satisfy
user needs with measurable
improvements on mission capability
and operational support in a timely
manner. Test and evaluation confirms
performance of platforms and systems
against documented capability needs
and adversary capabilities. Delays in
acquisition test and evaluation affect the
Navy’s need to meet its statutory
mission to deploy worldwide naval
forces equipped to meet existing and
emergent threats. The Navy has and will
be unable to plan to conduct activities
covered by this final rule in the
immediate future due to the
uncertainties in the planning process
and the fiscal and other consequences of
planning for, preparing for, and then
cancelling a major testing event. A 30-
day delay furthers the amount of time
the Navy is unable to plan for and
execute an activity covered by this rule.
Further, should an immediate national
security requirement to use the range
complex arise, the 30 day delay would
prevent the Navy from meeting its
mission. This would have adverse
national security consequences.

Waiver of the 30-day delay of the
effective date of the final rule will allow
the Navy to continue to integrate RDT&E
activities into the defense acquisition
process to meet test and evaluation
requirements, and to put capability into
the hands of U.S. Sailors and Marines
quickly.
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List of Subjects in 50 CFR Part 218

Exports, Fish, Imports, Incidental
take, Indians, Labeling, Marine
mammals, Navy, Penalties, Reporting
and recordkeeping requirements,
Seafood, Sonar, Transportation.

Dated: April 4, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For reasons set forth in the preamble,
50 CFR part 218 is amended as follows.

PART 218—REGULATIONS
GOVERNING THE TAKING AND
IMPORTING OF MARINE MAMMALS

m 1. The authority citation for part 218
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

m 2. Subpart R is added to part 218 to
read as follows:

Subpart R—Taking Marine Mammals
Incidental to U.S. Navy Research,
Development, Test, and Evaluation
Activities in the Naval Sea System
Command (NAVSEA) Naval Undersea
Warfare Center Keyport Range Complex
and the Associated Proposed Extensions
Study Area

Sec.

218.170 Specified activity and specified
geographical area and effective dates.

218.171 Permissible methods of taking.

218.172 Prohibitions.

218.173 Mitigation.

218.174 Requirements for monitoring and
reporting.

218.175 Applications for Letters of
Authorization.

218.176 Letters of Authorization.

218.177 Renewal of Letters of Authorization
and adaptive management.

218.178 Modifications to Letters of
Authorization.

Subpart R—Taking Marine Mammals
Incidental to U.S. Navy Research,
Development, Test, and Evaluation
Activities in the Naval Sea System
Command (NAVSEA) Naval Undersea
Warfare Center (NUWC) Keyport Range
Complex and the Associated Proposed
Extensions Study Area

§218.170 Specified activity and specified
geographical area and effective dates.

(a) Regulations in this subpart apply
only to the U.S. Navy for the taking of
marine mammals that occur in the area
outlined in paragraph (b) of this section
and that occur incidental to the
activities described in paragraph (c) of
this section.

(b) These regulations apply only to
the taking of marine mammals by the
Navy that occurs within the Keyport
Range Complex Action Area, which
includes the extended Keyport Range
Site, the extended Dabob Bay Range
Complex (DBRC) Site, and the extended
Quinault Underwater Tracking Range
(QUTR) Site, as presented in the Navy’s
LOA application. The NAVSEA NUWC
Keyport Range Complex is divided into
open ocean/offshore areas and in-shore
areas:

(1) Open Ocean Area—air, surface,
and subsurface areas of the NAVSEA
NUWC Keyport Range Complex
Extension that lie outside of 12 nautical
miles (nm) from land.

(2) Offshore Area—air, surface, and
subsurface ocean areas within 12 nm of
the Pacific Coast.

(3) In-shore—air, surface, and
subsurface areas within the Puget
Sound, Port Orchard Reach, Hood
Canal, and Dabob Bay.

(c) These regulations apply only to the
taking of marine mammals by the Navy
if it occurs incidental to the following
activities, or similar activities and
sources (estimated amounts of use
below):

(1) Range Activities Using Active
Acoustic Devices:

(i) General range tracking: Narrow
frequency output between 10 to 100 kHz

with source levels (SL) between 195—
203 dB re 1 microPa @ 1 m—up to 504.5
hours per year.

(ii) UUV Payloads: Operating
frequency of 10 to 100 kHz with SLs less
than 195 dB re 1 microPa @ 1 m at all
range sites—up to 166 hours per year.

(iii) Torpedo Sonars: Operating
frequency from 10 to 100 kHz with SL
under 233 dB re 1 microPa @ 1 m—up
to 21 hours per year.

(iv) Range Targets and Special Test
Systems: 5 to 100 kHz frequency range
with a SL less than 195 dB re 1 microPa
@ 1 m at the Keyport Range Site and SL
less than 238 dB re microPa @ 1 m at
the DBRC and QUTR sites—up to 9
hours per year.

(v) Special Sonars (non-Navy, shore/
pire static testing, diver activities) and
Fleet Aircraft (active sonobuoys and
dipping sonars): Frequencies vary from
100 to 2,500 kHz with SL less than 235
dB re 1 microPa @ 1 m—up to 321 hours
per year.

(vi) Side Scan Sonar: Multiple
frequencies typically at 100 to 700 kHz
with SLs less than 235 dB re 1 microPa
@ 1 m—up to 166 hours per year.

(vii) Other Acoustic Sources:

(A) Acoustic Modems: Emit pulses at
frequencies from 10 to 300 kHz with SLs
less than 210 dB re 1 microPa @ 1 m—
up to 166 hours per year.

(B) Sub-bottom Profilers: Operate at 2
to 7 kHz at SLs less than 210 dB re 1
microPa @ 1 m, and 35 to 45 kHz at SLs
less than 220 dB re 1 microPa @ 1 m—
up to 192 hours per year.

(C) Target simulator (surface vessels,
submarines, torpedoes, and UUV engine
noise): Acoustic energy from engines
usually from 50 Hz to 10 kHz at SLs less
than 170 dB re 1 microPa @ 1 m—up to
24.5 hours per year.

(2) Increased Tempo and Activities
due to Range Extension: Estimates of
annual range activities and operations
are listed in the following table, but may
vary provided that the variation does
not result in exceeding the amount of
take indicated in § 218.171(c):

Proposed number of activities/year?

Range activity Platform/system used K
eyport range : :
site DBRC site QUTR site

Test Vehicle Propulsion ................... Thermal propulsion SYStEmMS ........ccccceveieiieeiieenieeeieenns 5 130 30
Electric/Chemical propulsion systems .. 55 140 30

Other Testing Systems and Activi- | Submarine testing ..........ccccoeiiiiiiiiiiiiiiis 0 45 15
ties. Inert mine detection, classification and localization ..... 5 20 10
Non-Navy testing .......cccccviiiiiiiiiii e 5 5 5

Acoustic & non-acoustic sensors (magnetic array, oxy- 20 10 5

gen).

Countermeasure test .........cccccvviiiieniiiiicseee e, 5 50 5

IMpact tesSting ......ooceiviiee e 10 5

Static in-water testing .... 10 10 6

UUV test .o 45 120 40

Unmanned Aerial System (UAS) test ........ccoccerveeeieenns 0 2 2
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Proposed number of activities/year

Range activity Platform/system used Ke
yport range . .
site DBRC site QUTR site

Fleet Activities 2 (excluding RDT&E) | Surface Ship activities .........cccoccevvciiniiiiiiniiieceeeee, 1 10 10
Aircraft activities ............. 0 10 10

Submarine activities ... 0 30 30

Diver activities ............ 45 5 15

Deployment Systems (RDT&E) ....... Range SUPPOrt VESSEIS: ......ccociiiiiiiiieiiiiiiciiccsieeiieis | eeeveesieeiieesrennies | rreesieesreeseesinees | eeeireese e
Surface launch craft ...... 35 180 30

Special purpose barges 25 75 0

Fleet vessels® .......cccccvvvveenunnns 15 20 20

Aircraft (rotary and fixed wing) ... 0 10 20

Shore and PIEF ......ceeceeiiiieiie e 45 30 30

1There may be several activities in 1 day. These numbers provide an estimate of types of range activities over the year.
2Fleet activities in the NAVSEA NUWC Keyport Range Complex do not include the use of surface ship and submarine hull-mounted active so-

nars.

3 As previously noted, Fleet vessels can include very small craft such as SEAL Delivery Vehicles.

(d) Regulations in this subpart are
effective April 11, 2011 through April
11, 2016.

§218.171 Permissible methods of taking.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and
218.176 of this chapter, the Holder of
the Letter of Authorization may
incidentally, but not intentionally, take
marine mammals within the area
described in § 218.170(b), provided the
activity is in compliance with all terms,
conditions, and requirements of these
regulations and the appropriate Letter of
Authorization.

(b) The activities identified in
§218.170(c) must be conducted in a
manner that minimizes, to the greatest
extent practicable, any adverse impacts
on marine mammals and their habitat.

(c) The incidental take of marine
mammals under the activities identified
in §218.170(c) is limited to the
following species, by Level B
harassment only and the indicated
number of times:

(1) Harbor porpoise (Phocoena
phocoena)—56,415 (an average of
11,283 annually);

(2) Northern fur seal (Callorhinus
ursinus)—220 (an average of 44
annually);

(3) California sea lion (Zalophus
californianus)—570 (an average of 114
annually);

(4) Northern elephant seal (Mirounga
angustirostris)—70 (an average of 14
annually);

(5) Harbor seal (Phoca vitulina
richardsi) (Washington Inland Waters
stock)—27,340 (an average of 5,468
annually); and

(6) Harbor seal (P. v. richardsi)
(Oregon/Washington Coastal stock)—
505 (an average of 101 annually).

§218.172 Prohibitions.

Notwithstanding takings
contemplated in § 218.171 and

authorized by a Letter of Authorization
issued under § 216.106 of this chapter
and §218.176, no person in connection
with the activities described in
§218.170 may:

(a) Take any marine mammal not
specified in § 218.171(c);

(b) Take any marine mammal
specified in § 218.171(c) other than by
incidental take as specified in §218.171
(c);

(c) Take a marine mammal specified
in § 218.171(c) if such taking results in
more than a negligible impact on the
species or stocks of such marine
mammal; or

(d) Violate, or fail to comply with, the
terms, conditions, and requirements of
these regulations or a Letter of
Authorization issued under § 216.106 of
this chapter and § 218.176.

§218.173 Mitigation.

When conducting RDT&E activities
identified in § 218.170(c), the mitigation
measures contained in this subpart and
subsequent Letters of Authorization
issued under § 216.106 of this chapter
and § 218.176 must be implemented.
These mitigation measures include, but
are not limited to:

(a) Marine mammal observers
training:

(1) All range personnel shall be
trained in marine mammal recognition.

(2) Marine mammal observer training
shall be conducted by qualified
organizations approved by NMFS.

(b) Lookouts onboard vessels:

(1) Vessels on a range shall use
lookouts during all hours of range
activities.

(2) Lookout duties include looking for
marine mammals.

(3) All sightings of marine mammals
shall be reported to the Range Officer in
charge of overseeing the activity.

(c) Visual surveillance shall be
conducted just prior to all in-water
exercises.

(1) Surveillance shall include, as a
minimum, monitoring from all
participating surface craft and, where
available, adjacent shore sites.

(2) When cetaceans have been sighted
in the vicinity of the operation, all range
participants increase vigilance and take
reasonable and practicable actions to
avoid collisions and activities that may
result in close interaction of naval assets
and marine mammals.

(3) Actions may include changing
speed and/or direction, subject to
environmental and other conditions
(e.g., safety, weather).

(d) An “exclusion zone” shall be
established and surveillance will be
conducted to ensure that there are no
marine mammals within this exclusion
zone prior to the commencement of
each in-water exercise.

(1) For cetaceans, the exclusion zone
shall extend out 1,000 yards (914.4 m)
from the intended track of the test unit.

(2) For pinnipeds, the exclusion zone
shall extend out 100 yards (91 m) from
the intended track of the test unit.

(e) Range craft shall not approach
within 100 yards (91 m) of marine
mammals, to the extent practicable
considering human and vessel safety
priorities. This includes marine
mammals “hauled-out” on islands,
rocks, and other areas such as buoys.

(f) In the event of a collision between
a Navy vessel and a marine mammal,
NUWC Keyport activities shall notify
immediately the Navy chain of
Command, which shall notify NMFS
immediately.

(g) Passive acoustic monitoring for
cetaceans will be implemented
throughout the NUWC Keyport Range
Complex during RDT&E testing
activities involving active sonar
transmissions when passive acoustic
monitoring capabilities are being
operated during the testing activity.

(h) Procedures for reporting marine
mammal sightings on the NAVSEA
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NUWC Keyport Range Complex shall be
promulgated, and sightings shall be
entered into the Range Operating
System and forwarded to NOAA/NMML
Platforms of Opportunity Program.

(i) If there is clear evidence that a
marine mammal is injured or killed as
a result of the proposed Navy RDT&E
activities, the Naval activities shall be
immediately suspended and the
situation immediately reported by
personnel involved in the activity to the
Ranger Officer, who will follow Navy
procedures for reporting the incident to
NMFS through the Navy’s chain-of-
command.

(j) For nighttime RDT&E activities of
active acoustic transmissions in the
Keyport Range proposed extension area,
the Navy shall conduct passive acoustic
monitoring within the Agate Pass and
south of University Point in southern
Port Orchard Reach. If Southern
Resident killer whales are detected in
the vicinity of the Keyport Range Site,
the Range Office shall be notified
immediately and the active acoustic
sources must be shutdown if killer
whales are confirmed to approach at
1,000 yards from the source.

§218.174 Requirements for monitoring
and reporting.

(a) The Holder of the Letter of
Authorization issued pursuant to
§ 216.106 of this chapter and § 218.176
for activities described in §218.170(c) is
required to cooperate with the NMFS
when monitoring the impacts of the
activity on marine mammals.

(b) The Holder of the Authorization
must notify NMFS immediately (or as
soon as clearance procedures allow) if
the specified activity identified in
§218.170(c) is thought to have resulted
in the mortality or injury of any marine
mammals, or in any take of marine
mammals not identified or authorized in
§218.171(c).

(c) The Navy must conduct all
monitoring and required reporting
under the Letter of Authorization,
including abiding by the NAVSEA
NUWC Keyport Range Complex
Monitoring Plan, which is incorporated
herein by reference, and which requires
the Navy to implement, at a minimum,
the monitoring activities summarized
below:

(1) Visual Surveys:

(i) The Holder of this Authorization
shall conduct a minimum of 2 special
visual surveys per year to monitor
HFAS and MFAS respectively at the
DBRC Range site.

(ii) For specified events, shore-based
and vessel surveys shall be used 1 day
prior to and 1-2 days post activity.

(A) Shore-based Surveys:

(1) Shore-based monitors shall
observe test events that are planned in
advance to occur adjacent to near shore
areas where there are elevated
topography or coastal structures, and
shall use binoculars or theodolite to
augment other visual survey methods.

(2) Shore-based surveys of the test
area and nearby beaches shall be
conducted for stranded marine animals
following nearshore events. If any
distressed, injured or stranded animals
are observed, an assessment of the
animal’s condition (alive, injured, dead,
or degree of decomposition) shall be
reported immediately to the Navy and
the information shall be transmitted
immediately to NMFS through the
appropriate chain of command.

(B) Vessel-based Surveys:

(1) Vessel-based surveys shall be
designed to maximize detections of
marine mammals near mission activity
event.

(2) Post-analysis shall focus on how
the location, speed and vector of the
range craft and the location and
direction of the sonar source (e.g. Navy
surface vessel) relates to the animal.

(3) Any other vessels or aircraft
observed in the area shall also be
documented.

(iii) Surveys shall include the range
site with special emphasis given to the
particular path of the test run. When
conducting a particular survey, the
survey team shall collect the following
information.

(A) Species identification and group
size;

(B) Location and relative distance
from the acoustic source(s);

(C) The behavior of marine mammals
including standard environmental and
oceanographic parameters;

(D) Date, time and visual conditions
associated with each observation;

(E) Direction of travel relative to the
active acoustic source; and

(F) Duration of the observation.

(iv) Animal sightings and relative
distance from a particular active
acoustic source shall be used post-
survey to determine potential received
energy (dB re 1 micro Pa-sec). This data
shall be used, post-survey, to estimate
the number of marine mammals
exposed to different received levels
(energy based on distance to the source,
bathymetry, oceanographic conditions
and the type and power of the acoustic
source) and their corresponding
behavior.

(2) Passive Acoustic Monitoring
(PAM):

(i) The Navy shall deploy a
hydrophone array in the Keyport Range
Complex Study Area for PAM.

(ii) The array shall be utilized during
the two special monitoring surveys in
DBRC as described in § 218.174(c)(1)(i).

(iii) The array shall have the
capability of detecting low frequency
vocalizations (<1,000 Hz) for baleen
whales and relatively high frequency
(up to 30 kHz) for odontocetes.

(iv) Acoustic data collected from the
PAM shall be used to detect acoustically
active marine mammals as appropriate.

(3) Marine Mammal Observers on
range craft or Navy vessels:

(i) Navy Marine mammal observers
(NMMOs) may be placed on a range
craft or Navy platform during the event
being monitored.

(ii) The NMMO must possess
expertise in species identification of
regional marine mammal species and
experience collecting behavioral data.

(iii) NMMOs may be placed alongside
existing lookouts during the two
specified monitoring events as
described in §218.174(c)(1)(i).

(iv) NMMOs shall inform the lookouts
of any marine mammal sighting so that
appropriate action may be taken by the
chain of command. NMMOs shall
schedule their daily observations to
duplicate the lookouts’ schedule.

(v) NMMGOs shall observe from the
same height above water as the
lookouts, and they shall collect the same
data collected by lookouts listed in
§218.174(c)(1)(iii).

(d) The Navy shall complete an
Integrated Comprehensive Monitoring
Program (ICMP) Plan in 2009. This
planning and adaptive management tool
shall include:

(1) A method for prioritizing
monitoring projects that clearly
describes the characteristics of a
proposal that factor into its priority.

(2) A method for annually reviewing,
with NMFS, monitoring results, Navy
R&D, and current science to use for
potential modification of mitigation or
monitoring methods.

(3) A detailed description of the
Monitoring Workshop to be convened in
2011 and how and when Navy/NMFS
will subsequently utilize the findings of
the Monitoring Workshop to potentially
modify subsequent monitoring and
mitigation.

(4) An adaptive management plan.

(5) A method for standardizing data
collection for NAVSEA NUWC Keyport
Range Complex Extension and across
range complexes.

(e) Notification of Injured or Dead
Marine Mammals—Navy personnel
shall ensure that NMFS (regional
stranding coordinator) is notified
immediately (or as soon as clearance
procedures allow) if an injured or dead
marine mammal is found during or
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shortly after, and in the vicinity of, any
Navy activities utilizing sonar. The
Navy shall provide NMFS with species
or description of the animal(s), the
condition of the animal(s) (including
carcass condition if the animal is dead),
location, time of first discovery,
observed behaviors (if alive), and photo
or video (if available).

(f) Annual Keyport Range Complex
Monitoring Plan Report—The Navy
shall submit a report annually by
December 1 describing the
implementation and results (through
September 1 of the same year) of the
Keyport Range Complex Monitoring
Plan. Data collection methods will be
standardized across range complexes to
allow for comparison in different
geographic locations. Although
additional information will also be
gathered, the NMMOs collecting marine
mammal data pursuant to the Keyport
Range Complex Monitoring Plan shall,
at a minimum, provide the same marine
mammal observation data required in
§ 218.174(c). The Keyport Range
Complex Monitoring Plan Report may
be provided to NMFS within a larger
report that includes the required
Monitoring Plan Reports from Keyport
Range Complex and multiple range
complexes.

(g) Keyport Range Complex 5-yr
Comprehensive Report—The Navy shall
submit to NMFS a draft comprehensive
report that analyzes and summarizes all
of the multi-year marine mammal
information gathered during tests
involving active acoustic sources for
which individual reports are required in
§218.174 (d)—(f). This report will be
submitted at the end of the fourth year
of the rule (June 2013), covering
activities that have occurred through
September 1, 2013.

(h) The Navy shall respond to NMFS
comments and requests for additional
information or clarification on the
Keyport Range Complex Extension
Comprehensive Report, the Annual
Keyport Range Complex Monitoring
Plan Report (or the multi-Range
Complex Annual Monitoring Report, it
that is how the Navy chooses to submit
the information) if submitted within 3
months of receipt. The report will be
considered final after the Navy has
addressed NMFS’ comments, or three
months after the submittal of the draft
if NMFS does not comment by then.

(i) In 2011, the Navy shall convene a
Monitoring Workshop in which the
Monitoring Workshop participants will
be asked to review the Navy’s
Monitoring Plans and monitoring results
and make individual recommendations
(to the Navy and NMFS) of ways of
improving the Monitoring Plans. The

recommendations shall be reviewed by
the Navy, in consultation with NMFS,
and modifications to the Monitoring
Plan shall be made, as appropriate.

§218.175 Applications for Letters of
Authorization.

To incidentally take marine mammals
pursuant to these regulations for the
activities identified in § 218.170(c), the
U.S. Navy must apply for and obtain
either an initial Letter of Authorization
in accordance with §218.176 or a
renewal under §218.177.

§218.176 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time not to exceed the period
of validity of this subpart, but must be
renewed annually subject to annual
renewal conditions in §218.177.

(b) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least
practicable adverse impact on the
species, its habitat, and on the
availability of the species for
subsistence uses (i.e., mitigation); and

(3) Requirements for mitigation,
monitoring and reporting.

(c) Issuance and renewal of the Letter
of Authorization will be based on a
determination that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the affected species
or stock of marine mammal(s).

§218.177 Renewal of Letters of
Authorization and adaptive management.

(a) A Letter of Authorization issued
under § 216.106 and § 218.176 for the
activity identified in § 218.170(c) will be
renewed annually upon:

(1) Notification to NMFS that the
activity described in the application
submitted under § 218.175 shall be
undertaken and that there will not be a
substantial modification to the
described work, mitigation or
monitoring undertaken during the
upcoming 12 months;

(2) Timely receipt of the monitoring
reports required under § 218.174(b); and

(3) A determination by the NMFS that
the mitigation, monitoring and reporting
measures required under § 218.173 and
the Letter of Authorization issued under
§§216.106 and 218.176, were
undertaken and will be undertaken
during the upcoming annual period of
validity of a renewed Letter of
Authorization.

(b) If a request for a renewal of a
Letter of Authorization issued under
§§216.106 and 218.177 indicates that a

substantial modification to the
described work, mitigation or
monitoring undertaken during the
upcoming season will occur, the NMFS
will provide the public a period of 30
days for review and comment on the
request. Public comment on renewals of
Letters of Authorization are restricted
to:

(1) New cited information and data
indicating that the determinations made
in this document are in need of
reconsideration, and

(2) Proposed changes to the mitigation
and monitoring requirements contained
in these regulations or in the current
Letter of Authorization.

(c) A notice of issuance or denial of
a renewal of a Letter of Authorization
will be published in the Federal
Register.

(d) NMFS, in response to new
information and in consultation with
the Navy, may modify the mitigation or
monitoring measures in subsequent
LOAs if doing so creates a reasonable
likelihood of more effectively
accomplishing the goals of mitigation
and monitoring set forth in the preamble
of these regulations. Below are some of
the possible sources of new data that
could contribute to the decision to
modify the mitigation or monitoring
measures:

(1) Results from the Navy’s
monitoring from the previous year
(either from Keyport Range Complex
Study Area or other locations).

(2) Findings of the Monitoring
Workshop that the Navy will convene in
2011 (§ 218.174(i)).

(3) Compiled results of Navy funded
research and development (R&D) studies
(presented pursuant to the ICMP
(§ 218.174(d)).

(4) Results from specific stranding
investigations (either from the Keyport
Range Complex Study Area or other
locations).

(5) Results from the Long Term
Prospective Study described in the
preamble to these regulations.

(6) Results from general marine
mammal and sound research (funded by
the Navy (described below) or
otherwise).

(7) Any information which reveals
that marine mammals may have been
taken in a manner, extent or number not
authorized by these regulations or
subsequent Letters of Authorization.

§218.178 Modifications to Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section and § 218.177(d), no
substantive modification (including
withdrawal or suspension) to the Letter
of Authorization by NMFS, issued
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pursuant to § 216.106 of this chapter
and § 218.176 and subject to the
provisions of this subpart shall be made
until after notification and an
opportunity for public comment has
been provided. For purposes of this
paragraph, a renewal of a Letter of
Authorization under § 218.177, without
modification (except for the period of

validity), is not considered a substantive
modification.

(b) If the Assistant Administrator
determines that an emergency exists
that poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in § 218.171(b), a
Letter of Authorization issued pursuant
to §216.106 of this chapter and

§ 218.176 may be substantively
modified without prior notification and
an opportunity for public comment.
Notification will be published in the
Federal Register within 30 days
subsequent to the action.

[FR Doc. 2011-8573 Filed 4—11-11; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0135; Airspace
Docket No. 11-AGL-4]

Proposed Amendment of Class E
Airspace; Madison, SD

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Madison, SD
to accommodate new Standard
Instrument Approach Procedures (SIAP)
at Madison Municipal Airport. The FAA
is taking this action to enhance the
safety and management of Instrument
Flight Rules (IFR) operations for SIAPs
at the airport.

DATES: 0901 UTC. Comments must be
received on or before May 27, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA—-2011-
0135/Airspace Docket No. 11-AGL—4, at
the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2011-0135/Airspace
Docket No. 11-AGL—4.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd, Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by amending Class E
airspace extending upward from 700
feet above the surface to accommodate
new standard instrument approach
procedures at Madison Municipal
Airport, Madison, SD. Controlled
airspace is needed for the safety and
management of IFR operations at the
airport. Geographic coordinates would
also be updated to coincide with the
FAA’s aeronautical database.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9U, dated August 18, 2010 and
effective September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it would amend controlled
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airspace at Madison Municipal Airport,
Madison, SD.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL SD E5 Madison, SD [Amended]

Madison Municipal Airport, SD

(Lat. 44°00’59” N., long. 97°05'08” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Madison Municipal Airport, and within 3
miles each side of the 341° bearing from the
airport extending from the 7-mile radius to
7.4 miles northwest of the airport, and within
2 miles each side of the 334° bearing from the
airport extending from the 7-mile radius to
10.5 miles northwest of the airport.

Issued in Fort Worth, TX, on March 23,
2011.
Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-8615 Filed 4-11-11; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2010-1053; Airspace
Docket No. 10-ASW-15]

Proposed Establishment of Class E
Airspace; Campbellton, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at
Campbellton, TX. Controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAP) at 74 Ranch Airport.
The FAA is taking this action to
enhance the safety and management of
Instrument Flight Rules (IFR) operations
for SIAPs at the airport.

DATES: 0901 UTC. Comments must be
received on or before May 27, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—0001. You must
identify the docket number FAA-2010-
1053/Airspace Docket No. 10-ASW-15,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2010-1053/Airspace

Docket No. 10-ASW-15.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Central Service Center, 2601 Meacham
Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend title
14, Code of Federal Regulations (14
CFR), part 71 by establishing Class E
airspace extending upward from 700
feet above the surface for new standard
instrument approach procedures at 74
Ranch Airport, Campbellton, TX.
Controlled airspace is needed for the
safety and management of IFR
operations at the airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9U, dated August 18, 2010 and
effective September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
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only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it would establish
controlled airspace at 74 Ranch Airport,
Campbellton, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Campbellton, TX [New]

74 Ranch Airport, TX

(Lat. 28°41°06” N., long. 98°22'58” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of 74 Ranch Airport, and within 4
miles each side of the 324° bearing from the
airport extending from the 6.3-mile radius of
the airport to 10.1 miles northwest of the
airport, and within 4 miles each side of the

144° bearing from the airport extending from
the 6.3-mile radius of the airport to 9.6 miles
southeast of the airport.

Issued in Fort Worth, TX, on March 23,
2011.
Richard H. Hall,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-8613 Filed 4-11-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2011-0252; Airspace
Docket No. 11-ANM-5]

Proposed Modification of Class E
Airspace; Newcastle, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Newcastle,
WY, to accommodate aircraft using the
Area Navigation (RNAV) Global
Positioning System (GPS) standard
instrument approach procedures at
Mondell Field Airport. The FAA is
proposing this action to enhance the
safety and management of aircraft
operations at the airport. The airport
name also would change to Mondell
Field Airport.

DATES: Comments must be received on
or before May 27, 2011.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590;
telephone (202) 366—9826. You must
identify FAA Docket No. FAA-2011—
0252; Airspace Docket No. 11-ANM-5,
at the beginning of your comments. You
may also submit comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203-4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.

Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2011-0252 and Airspace Docket No. 11—
ANM-5) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2011-0252 and
Airspace Docket No. 11-ANM-5”. The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9 a.m. and
5 p.m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.


http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.faa.gov/airports_airtraffic/air_traffic/publications/airspace_amendments/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by modifying Class E
airspace extending upward from 700
feet above the surface at Mondell Field
Airport, Newcastle, WY. Controlled
airspace is necessary to accommodate
aircraft using the RNAV (GPS) standard
instrument approach procedures at
Mondell Field Airport and would
enhance the safety and management of
aircraft operations at the airport. A
minor airport name change would be
made from Mondell Field to Mondell
Field Airport, Newcastle, WY.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9U, dated August 18, 2010,
and effective September 15, 2010, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety

of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at
Mondell Field Airport, Newcastle, WY.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM WY E5 Newcastle, WY [Modified]

Mondell Field Airport, WY

(Lat. 43°53’08” N., long. 104°1905” W.)
Ellsworth AFB, SD

(Lat. 44°08’42” N., long. 103°06"13” W.)

That airspace extending upward from 700
feet above the surface within 4 miles
northeast and 8.3 miles southwest of the
Mondell Field Airport 154° and 334° bearings
extending from 5.3 miles northwest to 16.1
miles southeast of the airport; that airspace
extending upward from 1,200 feet above the
surface bounded on the north by the north
edge of V-86, on the east by a 45.6-mile
radius of Ellsworth AFB, on the south by the
north edge of V-26, on the west by a line 4.3
miles west of and parallel to the Mondell
Field Airport 360° bearing; that airspace
extending upward from 700 feet MSL
bounded on the north by the north edge of
V-26, on the east by a 45.6-mile radius of
Ellsworth AFB, on the south by the south
edge of V-26, on the west by a line 4.3 miles
west of and parallel to the Mondell Field
Airport 360° bearing.

Issued in Seattle, Washington, on April 6,
2011.
Christine Mellon,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2011-8743 Filed 4—11-11; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Docket No. SSA 2010-0044]

RIN 0960-AG89

How We Collect and Consider
Evidence of Disability

AGENCY: Social Security Administration
(SSA).
ACTION: Notice of proposed rulemaking.

SUMMARY: We propose to modify the
requirement to recontact your medical
source(s) first when we need to resolve
an inconsistency or insufficiency in the
evidence he or she provided. Depending
on the nature of the inconsistency or
insufficiency, there may be other, more
appropriate sources from whom we
could obtain the information we need.
By giving adjudicators more flexibility
in determining how best to obtain this
information, we will be able to make a
determination or decision on disability
claims more quickly and efficiently in
certain situations. Eventually, our need
to recontact your medical source(s) in
many situations will be significantly
reduced as a result of our efforts to
improve the evidence collection process
through the increased utilization of
Health Information Technology (HIT).

DATES: To be sure that we consider your
comments, we must receive them by
June 13, 2011.

ADDRESSES: You may submit comments
by any one of three methods—Internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2010-0044 so that we may
associate your comments with the
correct regulation.

Caution: You should be careful to
include in your comments only
information that you wish to make
publicly available. We strongly urge you
not to include in your comments any
personal information, such as Social
Security numbers or medical
information.

1. Internet: We strongly recommend
that you submit your comments via the
Internet. Please visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the Search
function to find docket number SSA-
2010-0044. The system will issue a
tracking number to confirm your
submission. You will not be able to
view your comment immediately
because we must post each comment
manually. It may take up to a week for
your comment to be viewable.


http://www.regulations.gov
http://www.regulations.gov
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2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Mail your comments to the
Office of Regulations, Social Security
Administration, 107 Altmeyer Building,
6401 Security Boulevard, Baltimore,
Maryland 21235-6401.

Comments are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT:
Brian Rudick, Office of Regulations,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 965—-7102. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Explanation of Changes

Sometimes the evidence we receive
from your treating physician,
psychologist, or other medical source is
inadequate for us to determine whether
you are disabled; that is, we either do
not have sufficient evidence to
determine whether you are disabled or
if after weighing the evidence we
determine we cannot reach a conclusion
about whether you are disabled.

Our current regulations describe what
actions we will take in these situations.
Currently, we will first recontact your
medical source to determine whether
the additional information we need is
readily available, unless we know from
past experience that the source either
cannot or will not provide the necessary
findings. We will seek additional
evidence or clarification from your
medical source when the report from
your medical source contains a conflict
or ambiguity that must be resolved, does
not contain all the necessary
information, or does not appear to be
based on medically acceptable clinical
and laboratory diagnostic techniques.
We may do this by requesting copies of
your medical source’s records, a new
report, or a more detailed report from
your medical source, including your
treating source, or by telephoning your
medical source. If the information we
need is not readily available from your
medical source, we may request
additional medical records, ask you to
undergo a consultative examination (CE)
at our expense, or ask you or others for
more information. Sections 404.1512(e),
404.1527(c), 416.912(e), and 416.927(c).

We are currently engaged in efforts to
dramatically improve the evidence
collection process, particularly as it
pertains to obtaining records from your
medical source(s). Through the
increased utilization of HIT, we will be
able to obtain medical records from your
source(s) electronically in a readable
and organized format. HIT will also
enable our adjudicators to access your
complete records upon their receipt of
a claim for adjudication. By obtaining
all of the records from your medical
source(s) at the outset of a claim and in
a format that will speed our review of
the evidence, we will be able to
significantly reduce the need to
recontact your source(s) for additional
records or clarification. HIT will also
reduce the number of CEs we might
otherwise need when information from
your medical source(s) is inadequate for
us to determine disability.

In the meantime, we propose to
modify the requirement in
§§404.1512(e) and 416.912(e) that we
first recontact your medical source(s)
when we need to resolve an
inconsistency or insufficiency in the
evidence he or she provided. Under our
proposed rule, after we have made every
reasonable effort to help you get medical
reports from your medical sources,! we
will determine the best way to resolve
the inconsistency or insufficiency. We
will do that by taking one or more of
several actions, including recontacting
your medical source(s) when we need to
resolve an inconsistency or
insufficiency in the evidence he or she
provided.

Although we propose to eliminate the
requirement that we recontact your
medical source(s) first when we need to
resolve an inconsistency or
insufficiency in the evidence he or she
provided, we expect that our
adjudicators would continue to
recontact your medical source(s) when
we believe such recontact is the most
effective and efficient way to resolve an
inconsistency or insufficiency. For
example, if we have a report from one
of your medical sources that contains a
functional assessment of your physical
capacity for work, but no clinical or
objective findings in support, we expect
that the adjudicator would first contact
that source to find out the reasons for
his or her assessment. Similarly, when

1Sections 404.1512(d) and 416.912(d) require us
to “make every reasonable effort” to develop “your
complete medical history for at least the 12 months
preceding the month in which you file your
application unless there is a reason to believe that
development of an earlier period is necessary or
unless you say that your disability began less than
12 months before you filed your application.” See
§§404.1512(d)(1) and 416.912(d)(1) for how we
define “every reasonable effort.”

the medical evidence we receive from
one of your medical sources contains an
internal inconsistency about an issue
relevant to our disability determination,
we would also expect that our
adjudicator would contact that source to
resolve the inconsistency.

However, our adjudicative experience
has shown that, in some cases, there are
other, more effective, ways to obtain the
additional information we need. It is
sometimes inefficient and ineffective to
require our adjudicators to first contact
your medical source(s). For example,
when your medical source(s) does not
specialize in the area of the impairment
you have alleged and we need more
evidence about its current severity, we
may supplement the evidence in your
case record by obtaining a CE with a
specialist (such as a pulmonologist) who
can perform the type of examination we
need in order to determine whether you
are disabled under our rules.

In addition, there are times when
issues revealed in the medical evidence
are better clarified by someone other
than your medical source(s). For
example, if the medical evidence
contains a reference that indicates you
returned to work, it may be more
appropriate to contact you to verify this
information and to obtain any related
information, such as your schedule,
earnings, and job duties, rather than
recontacting your medical source(s).
The current requirement to recontact
your medical source(s) first can
sometimes cause a delay in the
adjudication of your case.

There are situations where we need
the flexibility to determine how best to
resolve inconsistencies and
insufficiencies in the evidence. This
proposed change would give our
adjudicators the discretion to determine
the best way to address these issues and
obtain the needed information more
quickly and efficiently. In these
situations, we would shorten case
processing time and conserve resources.

This proposed change would not alter
our rules in §§404.1512(d) and
416.912(d) that require us to make every
reasonable effort to help you get medical
reports from your medical sources when
you give us permission to request the
reports. Rather, the proposed change
would apply only after we have made
those reasonable efforts. In addition to
removing the requirement to recontact
medical sources first in all situations,
we propose to reorganize and clarify our
rules about how we would consider and
obtain additional evidence so that these
rules are easier to understand and
apply. Specifically, we propose to
combine the guidance in current
§§404.1512(e), 404.1527(c), 416.912(e),
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and 416.927(c) in a new section,
proposed §§404.1520b and 416.920b. In
this new section, we will:

¢ Explain when we consider evidence
to be “insufficient” or “inconsistent”;

e Explain that if all the evidence we
receive, including any medical
opinion(s), is consistent and there is
sufficient evidence for us to determine
whether you are disabled, we will make
a determination or decision based on
that evidence;

e Explain that if any of the evidence
in your case record, including any
medical opinion(s), is inconsistent, we
will weigh the relevant evidence and
decide if we can determine whether you
are disabled based on the evidence we
have;

e Explain that if the evidence is
consistent but we have insufficient
evidence to determine whether you are
disabled or if after weighing the
evidence we determine we cannot reach
a conclusion about whether you are
disabled, we will determine the best
way to resolve any inconsistency or
insufficiency;

e Explain that the action(s) we take
will depend on the nature of the
inconsistency or insufficiency;

e List the action(s) we will take to
resolve the inconsistency or
insufficiency and explain that we may
not take all of the actions listed;

¢ Explain that if we cannot resolve
the inconsistency or insufficiency, we
will make a determination or decision
based on the evidence we have.

Because we are proposing to remove
current §§404.1512(e), 404.1527(c),
416.912(e), and 416.927(c), we would
redesignate the paragraphs that follow.
We would revise cross-references in
§§404.1512(b)(6), 404.1545(a)(3),
416.912(b)(6), and 416.945(a)(3) to
reflect these redesignations. We would
also add cross-references to proposed
§§404.1520b and 416.920b in
§§404.1519a, 404.1520, 404.1527,
416.919a, 416.920, and 416.927.

Current §§404.1512(f) and 416.912(f)
(proposed redesignated §§404.1512(e)
and 416.912(e)), state, “If the
information we need is not readily
available from the records of your
medical treatment source, or we are
unable to seek clarification from your
medical source, we will ask you to
attend one or more consultative
examinations at our expense.” The
phrase “not readily available from the
records of your medical treatment
source” could be read to require
recontact with your medical sources
first, so we propose to revise this
language to say that we may ask you to
attend one or more consultative
examinations at our expense. Similarly,

we would revise the first sentence in
current §§404.1519a(a)(1) and
416.919a(a)(1) (proposed redesignated
§§404.1519a(a) and 416.919a(a))
because it could also be read to require
recontact first.

We would also remove from the list
of situations which may require a CE in
§§404.1519a(b) and 416.919a(b) the
example that indicates that we could
not resolve the inconsistency or
insufficiency by recontacting your
medical source. We also propose to
combine the guidance in current
§§404.1519a(a)(2) and (b) and
416.919a(a)(2) and (b), because both of
these paragraphs explain that we will
use results from CEs to resolve
inconsistencies and insufficiencies.

Other Changes

We propose to make a number of
other editorial corrections and non-
substantive changes to the current rules.
We are proposing these changes for
clarity and consistency and to correct
minor grammatical errors. For example,
we propose to revise some language
from passive to active voice. Where the
current rules refer to a “determination,”
we propose to add the term “or
decision,” as appropriate, to clarify that
these regulations apply to
determinations and decisions at all
levels of our administrative review
process.

Our current title II rules state, “you
must furnish medical and other
evidence * * * about your medical
impairment(s) and, if material to the
determination of whether you are blind
or disabled, its effect on your ability to
work on a sustained basis.” Section
404.1512(a). Our current title XVI rules
state, “If material to the determination
whether you are blind or disabled,
medical and other evidence must be
furnished about the effects of your
impairment(s) on your ability to work,
or if you are a child, on your
functioning, on a sustained basis.”
Section 416.912(a). We propose to
remove the words “blind or” from these
two sections because your ability to
work is not material to a determination
or decision of whether you have
blindness under titles II and XVI of the
Social Security Act. This change reflects
our current policy and operational
practice with respect to the evaluation
of disability claims involving blindness.

Clarity of These Proposed Rules

Executive Order 12866 requires each
agency to write all rules in plain
language. In addition to your
substantive comments on these
proposed rules, we invite your

comments on how to make them easier
to understand. For example:

e Have we organized the material to
suit your needs?

e Are the requirements in the rules
clearly stated?

¢ Do the rules contain technical
language or jargon that is not clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rules easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists or diagrams?

e What else could we do to make the
rules easier to understand?

When will we start to use these rules?

We will not use these rules until we
evaluate the public comments we
receive on them, determine whether
they should be issued as final rules, and
issue final rules in the Federal Register.
If we publish final rules, we will
explain in the preamble how we will
apply them, and summarize and
respond to the public comments. Until
the effective date of any final rules, we
will continue to use our current rules.

Regulatory Procedures

Executive Order 12866 as
Supplemented by Executive Order
13563

We have consulted with the Office of
Management and Budget (OMB) and
determined that these proposed rules
meet the requirements for a significant
regulatory action under Executive Order
12866 as supplemented by Executive
Order 13563. Thus, they were reviewed
by OMB.

Regulatory Flexibility Act

We certify that these proposed rules,
if published in final, would not have a
significant economic impact on a
substantial number of small entities
because they would affect only
individuals. Accordingly, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These proposed rules do not create
any new or affect any existing
collections and, therefore, does not
require Office of Management Budget
approval under the Paperwork
Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance; and
96.006, Supplemental Security Income)
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List of Subjects
20 CFR Part 404

Administrative practice and
procedure; Blind; Disability benefits;
Old-Age, Survivors, and Disability
Insurance; Reporting and recordkeeping
requirements; Social Security.

20 CFR Part 416

Administrative practice and
procedure; Aged, Blind, Disability
benefits, Public Assistance programs;
Reporting and recordkeeping
requirements; Supplemental Security
Income (SSI).

Michael J. Astrue,
Commissioner of Social Security.

For the reasons set out in the
preamble, we propose to amend subpart
P of part 404 and subpart I of part 416
of chapter III of title 20 Code of Federal
Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart P—[Amended]

1. The authority citation for subpart P
of part 404 continues to read as follows:
Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a), (i) and (j), 222(c), 223, 225,

and 702(a)(5) of the Social Security Act (42

U.S.C. 402, 405(a)—(b), and (d)-(h), 416(i),
421(a), (i) and (j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

2. Amend § 404.1512 by:

a. Revising the third sentence of
paragraph (a);

b. In paragraph (b)(6), removing the
phrase “(see § 404.1527(f)(1)(ii));” and
adding in its place the phrase “. See
§404.1527(e)(2) through (3).”,

c. Removing paragraph (e),

e. Redesignating paragraph (f) as (e)

f. Revising the heading and first
sentence of newly redesignated
paragraph (e), and g. Redesignating
paragraph (g) as (f).

The revisions read as follows:

§404.1512 Evidence.

(@) * * * This means that you must
furnish medical and other evidence that
we can use to reach conclusions about
your medical impairment(s) and, if
material to the determination of whether
you are disabled, its effect on your

ability to work on a sustained basis.
* * %

* * * * *

(e) Obtaining a consultative
examination. We may ask you to attend

one or more consultative examinations

at our expense. * * *
* * * * *

3. Amend §404.1519a by

a. Redesignating paragraph (a)(1) as
paragraph (a) and revising the newly
redesignated paragraph (a),

b. Removing paragraph (a)(2),

b. Revising paragraph (b) introductory
text,

e. Adding “or” after the semi-colon in
paragraph (b)(3),

E. Removing paragraph (b)(4), and

f. Redesignating paragraph (b)(5) as
(b)(4).

The revisions read as follows:

§404.1519a When we will purchase a
consultative examination and how we will
use it.

(a) General. If we cannot get the
information we need from your medical
sources, we may decide to purchase a
consultative examination. See
§404.1512 for the procedures we will
follow to obtain evidence from your
medical sources and § 404.1520b for
how we consider evidence. Before
purchasing a consultative examination,
we will consider not only existing
medical reports, but also the disability
interview form containing your
allegations as well as other pertinent
evidence in your file.

(b) Situations which may require a
consultative examination. We may
purchase a consultative examination to
try to resolve an inconsistency in the
evidence, or when the evidence as a
whole is insufficient to allow us to make
a determination or decision on your
claim. Some examples of when we
might purchase a consultative
examination to secure needed medical
evidence, such as clinical findings,
laboratory tests, a diagnosis, or
prognosis, include but are not limited

to:
* * * * *

4. Amend §404.1520 by adding a

sentence to the end of paragraph (a)(3)
to read as follows:

§404.1520 Evaluation of disability in
general.

(El] * Kk %
(3)* * * See §404.1520b.
* * * * *

5. Add §404.1520Db to read as follows:

§404.1520b How we consider evidence.

After we review all of the evidence
relevant to your claim, including
medical opinions (see § 404.1527), we
make findings about what the evidence
shows. In some situations, we may not
be able to make these findings because
the evidence in your case record is
insufficient or inconsistent. We consider

evidence to be insufficient when it does
not contain all the information we need
to make our determination or decision.
We consider evidence to be inconsistent
when it conflicts with other evidence,
contains an internal conflict, is
ambiguous, or when the medical
evidence does not appear to be based on
medically acceptable clinical or
laboratory diagnostic techniques. If the
evidence in your case record is
insufficient or inconsistent, we may
need to take additional actions, as we
explain in paragraphs (b) and (c) of this
section.

(a) If all of the evidence we receive,
including all medical opinion(s), is
consistent and there is sufficient
evidence for us to determine whether
you are disabled, we will make our
determination or decision based on that
evidence.

(b) If any of the evidence in your case
record, including any medical
opinion(s), is inconsistent, we will
weigh the relevant evidence and see
whether we can determine whether you
are disabled based on the evidence we
have.

(c) If the evidence is consistent but we
have insufficient evidence to determine
whether you are disabled or if after
weighing the evidence we determine we
cannot reach a conclusion about
whether you are disabled, we will
determine the best way to resolve the
inconsistency or insufficiency. The
action(s) we take will depend on the
nature of the inconsistency or
insufficiency. We will try to resolve the
inconsistency or insufficiency by taking
any one or more of the actions listed in
paragraphs (c)(1) through (c)(4) of this
section. We might not take all of the
actions listed below. We will consider
any additional evidence we receive
together with the evidence we already
have.

(1) We may recontact your treating
physician, psychologist, or other
medical source. We may choose not to
seek additional evidence or clarification
from a medical source if we know from
experience that the source either cannot
or will not provide the necessary
evidence. If we obtain medical evidence
over the telephone, we will send the
telephone report to the source for
review, signature, and return;

(2) We may request additional
existing records (see § 404.1512);

(3) We may ask you to undergo a
consultative examination at our expense
(see §§404.1517 through 404.1519t); or

(4) We may ask you or others for more
information.

(d) When there are inconsistencies in
the evidence that we cannot resolve or
when, despite efforts to obtain
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additional evidence, the evidence is
insufficient to determine whether you
are disabled, we will make a
determination or decision based on the
evidence we have.

6. Amend §404.1527 as follows:

a. Revise paragraph (b);

b. Remove paragraph (c);

c. Redesignate paragraphs (d) through
(f) as (c) through (e);

d. In newly redesignated paragraph (c)
remove “(d)(2)” and add in its place
“(e)(2)7;

e. In newly redesignated paragraph

c)(2) remove “(d)(2)(i) and (d)(2)(ii)”
and add in its place “(c)(2)(i) and
c)(2)(ii)” and remove “(d)(3) through
(d)(6)” and add in its place “(c)(3)
through (c)(6)”;

f. In newly redesignated paragraph
(d)(3) remove “(e)(1) and (e)(2)” and add
in its place “(d)(1) and (d)(2)”;

g. In newly redesignated paragraph (e)
remove “(a) through (e)” and add in its
place “(a) through (d)”;

h. In newly redesignated paragraph
(e)(2)(ii) remove “(a) through (e)” and
add in its place “(a) through (d)”; and

i. In newly redesignated paragraph
(e)(2)(iii) remove “(a) through (e)” and
add in its place “(a) through (d)”.

The revision reads as follows:

§404.1527 Evaluating opinion evidence.

* * * * *

(b) How we consider medical
opinions. In determining whether you
are disabled, we will always consider
the medical opinions in your case
record together with the rest of the
relevant evidence we receive. See
§404.1520b.

* * * * *

7. Amend § 404.1545 by revising the
fifth sentence of paragraph (a)(3) to read
as follows:

§404.1545 Your residual functional
capacity.

(a) * *x %

(3)* * * (See §§404.1512(d) through
(e]] N

* * * * *

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart I—[Amended]

8. The authority citation for subpart I
of part 416 continues to read as follows:

Authority: Secs. 221(m), 702(a)(5), 1611,
1614, 1619, 1631(a), (c), (d)(1), and (p) and
1633 of the Social Security Act (42 U.S.C.
421(m), 902(a)(5), 1382, 1382c, 1382h,
1383(a), (c), (d)(1), and (p), and 1383(b); secs.
4(c) and 5, 6(c)—(e), 14(a), and 15, Pub. L. 98—
460, 98 Stat. 1794, 1801, 1802, and 1808 (42
U.S.C. 421 note, 423 note, and 1382h note).

9. Amend §416.912 by:

a. Revising the third sentence of
paragraph (a),

b. In paragraph (b)(6), removing the
phrase (see §416.927(f)(1)(ii)); and
adding in its place the phrase “See
§416.927(e)(2)-(3)”,

c¢. By removing paragraph (e),

d. Redesignating paragraph (f) as (e),

e. Revising the heading and first
sentence of the newly redesignated
paragraph (e), and

f. Redesignating paragraph (g) as (f).

The revisions read as follows:

§416.912 Evidence.

(a) * * * If material to the
determination whether you are disabled,
medical and other evidence must be
furnished about the effects of your
impairment(s) on your ability to work,
or if you are a child, on your

functioning, on a sustained basis. * * *
* * * * *

(e) Obtaining a consultative
examination. We may ask you to attend
one or more consultative examinations

at our expense. * * *
* * * * *

10. Amend § 416.919a by:

a. Redesignating paragraph (a)(1) as
(a) and revising the newly redesignated
paragraph (a),

b. Removing paragraph (a)(2),

c. Revising paragraph (b) introductory
text,

d. Adding “or” after the semi-colon in
paragraph (b)(3),

e. Removing paragraph (b)(4), and

f. Redesignating paragraph (b)(5) as
(b)(4).

The revisions read as follows:

§416.919a When we will purchase a
consultative examination and how we will
use it.

(a) General. If we cannot get the
information we need from your medical
sources, we may decide to purchase a
consultative examination. See § 416.912
for the procedures we will follow to
obtain evidence from your medical
sources and §416.920b for how we
consider evidence. Before purchasing a
consultative examination, we will
consider not only existing medical
reports, but also the disability interview
form containing your allegations as well
as other pertinent evidence in your file.

(b) Situations which may require a
consultative examination. We may
purchase a consultative examination to
try to resolve an inconsistency in the
evidence or when the evidence as a
whole is insufficient to support a
determination or decision on your
claim. Some examples of when we
might purchase a consultative
examination to secure needed medical

evidence, such as clinical findings,
laboratory tests, a diagnosis, or
prognosis, include but are not limited
to:
* * * * *

11. Amend §416.920 by adding a
sentence to the end of paragraph (a)(3)
to read as follows:

§416.920 Evaluation of disability in
general.

(a) * *x %
(3)* * * See §416.920b.

12. Add §416.920b to read as follows:

§416.920b How we consider evidence.

After we review all of the evidence
relevant to your claim, including
medical opinions (see § 416.927), we
make findings about what the evidence
shows. In some situations, we may not
be able to make these findings because
the evidence in your case record is
insufficient or inconsistent. We consider
evidence to be insufficient when it does
not contain all the information we need
to make our determination or decision.
We consider evidence to be inconsistent
when it conflicts with other evidence,
contains an internal conflict, is
ambiguous, or when the medical
evidence does not appear to be based on
medically acceptable clinical or
laboratory diagnostic techniques. If the
evidence in your case record is
insufficient or inconsistent, we may
need to take additional actions, as we
explain in paragraphs (b) and (c) of this
section.

(a) If all of the evidence we receive,
including all medical opinion(s), is
consistent and there is sufficient
evidence for us to determine whether
you are disabled, we will make our
determination or decision based on that
evidence.

(b) If any of the evidence in your case
record, including any medical
opinion(s), is inconsistent, we will
weigh the relevant evidence and see
whether we can determine whether you
are disabled based on the evidence we
have.

(c) If the evidence is consistent but we
have insufficient evidence to determine
whether you are disabled or if after
weighing the evidence we determine we
cannot reach a conclusion about
whether you are disabled, we will
determine the best way to resolve the
inconsistency or insufficiency. The
action(s) we take will depend on the
nature of the inconsistency or
insufficiency. We will try to resolve the
inconsistency or insufficiency by taking
any one or more of the actions listed in
paragraphs (c)(1) through (c)(4) of this
section. We might not take all of the
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actions listed below. We will consider
any additional evidence we receive
together with the evidence we already
have.

(1) We may recontact your treating
physician, psychologist, or other
medical source. We may choose not to
seek additional evidence or clarification
from a medical source if we know from
experience that the source either cannot
or will not provide the necessary
evidence. If we obtain medical evidence
over the telephone, we will send the
telephone report to the source for
review, signature, and return;

(2) We may request additional
existing records (see §416.912);

(3) We may ask you to undergo a
consultative examination at our expense
(see §§416.917 through 416.919t); or

(4) We may ask you or others for more
information.

(d) When there are inconsistencies in
the evidence that we cannot resolve or
when, despite efforts to obtain
additional evidence, the evidence is
insufficient to determine whether you
are disabled, we will make a
determination or decision based on the
evidence we have.

13. Amend §416.927 as follows:

a. Revise paragraph (b);

b. Remove paragraph (c);

c. Redesignate paragraphs (d) through
(f) as (c) through (e);

d. In newly redesignated paragraph (c)
remove “(d)(2)” and add in its place
“(c)(2)7;

e. In newly redesignated paragraph
(c)(2) remove “(d)(2)(i) and (d)(2)(ii)”
and add in its place “(c)(2)(i) and
(c)(2)(ii)” and remove “(d)(3) through
(d)(6)” and add in its place “(c)(3)
through (c)(6)”;

f. In newly redesignated paragraph
(d)(3) remove “(e)(1) and (e)(2)” and add
in its place “(d)(1) and (d)(2)”;

g. In newly redesignated paragraph (e)
remove “(a) through (e)” and add in its
place “(a) through (d)”;

h. In newly redesignated paragraph
(e)(2)(ii) remove “(a) through (e)” and
add in its place “(a) through (d)”; and

i. In newly redesignated paragraph
(e)(2)(iii) remove “(a) through (e)” and
add in its place “(a) through (d)”.

The revision reads as follows:

§416.927 Evaluating opinion evidence.
* * * * *

(b) How we consider medical
opinions. In determining whether you
are disabled, we will always consider
the medical opinions in your case
record together with the rest of the
relevant evidence we receive. See
§416.920b.

* * * * *

14. Amend §416.945 by revising the
fifth sentence of paragraph (a)(3) to read
as follows:

§416.945 Your residual functional
capacity.

a * * %

(3)* * *(See §§416.912(d) through
(e)) * *x %
* * * * *
[FR Doc. 2011-8388 Filed 4-11-11; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Chapter |

No Child Left Behind School Facilities
and Construction Negotiated
Rulemaking Committee

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, the
Bureau of Indian Affairs is announcing
that the No Child Left Behind School
Facilities and Construction Negotiated
Rulemaking Committee will hold its
sixth meeting in Albuquerque, New
Mexico. The purpose of the meeting is
to continue working on reports and
recommendations to Congress and the
Secretary as required under the No
Child Left Behind Act of 2001.

DATES: The Committee’s sixth meeting
will begin at 8 a.m. on April 27, 2011,
and end at 12 p.m. on April 29, 2011.
ADDRESSES: The meeting will be held at
the National Indian Program Training
Center, second floor, 1011 Indian
School Road, NW., Albuquerque, New
Mexico 87104.

FOR FURTHER INFORMATION CONTACT: The
Designated Federal Official, Michele F.
Singer, Director, Office of Regulatory
Affairs and Collaborative Action, Office
of the Assistant Secretary—Indian
Affairs, 1001 Indian School Road, NW.,
Suite 312, Albuquerque, NM 87104;
telephone (505) 563—-3805; fax (505)
563—-3811.

SUPPLEMENTARY INFORMATION: The No
Child Left Behind School Facilities and
Construction Negotiated Rulemaking
Committee was established to prepare
and submit to the Secretary a catalog of
the conditions at Bureau-funded

schools, and to prepare reports covering:

The school replacement and new
construction needs at Bureau-funded
school facilities; a formula for the
equitable distribution of funds to
address those needs; a list of major and

minor renovation needs at those
facilities; and a formula for equitable
distribution of funds to address those
needs. The reports are to be submitted
to Congress and to the Secretary. The
Committee also expects to draft
proposed regulations covering
construction standards for heating,
lighting, and cooling in home-living
(dormitory) situations.

The following items will be on the
agenda:

e Review and approve February 2011
meeting summary;

¢ Reach consensus on unresolved
issues in the draft report;

e Finalize draft report language and
prepare for tribal consultation;

e Agree on a schedule, standard
agenda and presentation material for
tribal consultation sessions;

¢ Discuss and clarify next steps for
synthesizing and sharing comments
received from tribal consultation and
highlighting key topics for final
committee meeting; and

¢ Public comments.

Written comments may be sent to the
Designated Federal Official listed in the
FOR FURTHER INFORMATION CONTACT
section above. All meetings are open to
the public; however, transportation,
lodging, and meals are the responsibility
of the participating public.

Dated: April 5, 2011.
Paul Tsosie,
Chief of Staff, Assistant Secretary—Indian
Affairs.
[FR Doc. 2011-8649 Filed 4-11-11; 8:45 am]
BILLING CODE 4310-W7-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 110 and 165

[Docket No. USCG—-2010-1119]

RIN 1625-AA01; 1625-AA11

Superfund Site, New Bedford Harbor,

New Bedford, MA: Anchorage Ground
and Regulated Navigation Area

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend an existing anchorage ground
which currently overlaps a pilot
underwater cap (“pilot cap”) in the U.S.
Environmental Protection Agency’s
(EPA) New Bedford Harbor Superfund
Site in New Bedford, MA. The Coast
Guard also proposes to establish a
regulated navigation area (RNA)
prohibiting activities that disturb the
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seabed around the site. The proposed
RNA would not affect transit or
navigation of the area.

DATES: Comments and related material
must be received by the Coast Guard on
or before May 12, 2011. Requests for
public meetings must be received by the
Coast Guard on or before April 27, 2011.
ADDRESSES: You may submit comments
identified by docket number USCG—
2010-1119 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lieutenant Junior
Grade Isaac Slavitt, Waterways
Management Branch, First Coast Guard
District; telephone 617-223—-8385,
e-mail Isaac.M.Slavitt@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-1119),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or

hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-1119” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8%z by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
1119” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy

Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before April 27, 2011 using
one of the four methods specified under
ADDRESSES. Please explain why you
believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Basis and Purpose

The legal basis for the proposed rule
is 33 U.S.C. 471, 1221-1236, 2030, 2035,
and 2071; 46 U.S.C. chapter 701;

50 U.S.C. 191, 195; 33 CFR 1.05-1(g),
6.04-1, 6.04-6, and 160.5; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define regulatory anchorage grounds
and RNAs.

The purpose of the proposed rule is
to minimize the potential for human
exposure to contamination and to help
protect the integrity of the EPA’s
remedy at a portion of the New Bedford
Harbor Superfund Site by reducing an
existing anchorage ground so that it no
longer overlaps the pilot cap, and by
placing the pilot cap in a RNA that
would protect the site from damage by
mariners, and protect mariners and the
general public from contaminants in the
site.

The New Bedford Superfund cleanup
site is an urban tidal estuary with
sediments contaminated by
polychlorinated biphenyls (PCBs) and
heavy metals. An extensive history and
background of the cleanup project can
be found on the EPA’s Web site, at
http://www.epa.gov/nbh/.

The specific cleanup project and
surrounding area addressed by this
regulation is the pilot cap, which is
located south of the New Bedford
Harbor hurricane barrier in the outer
harbor. The pilot cap consists of sand
and gravel covering approximately 20
acres of contaminated sediments. Based
on data collected in 2010, the thickness
of the cap is predominantly one to two
feet (98% of the cap area has a thickness
greater than one foot; 68% greater than
two feet; and in a few isolated areas, the
thickness is up to 6.4 feet). A copy of
the latest data for the pilot cap area can
be found on EPA’s Web site for New
Bedford Harbor. While the pilot cap is
protective of human health and the
environment, it remains vulnerable to
human actions that tend to disturb the
seabed.
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Several maritime practices that
involve physical contact with the
seabed (e.g., anchoring, dragging,
trawling, and spudding) pose a specific
threat to the pilot cap. It is also
conceivable that PCBs or heavy metals
could stick to gear penetrating the
seabed; any contaminants that come up
with gear could create a threat to human
health and the environment. The
proposed RNA would prohibit these
specific activities without in any way
inhibiting surface navigation.

Discussion of Proposed Rule

Presently, anchorage ground “B”
designated in 33 CFR 110.140 directly
overlaps the pilot cap, which is
particularly susceptible to damage by
anchoring. To avoid that damage we
propose amending anchorage ground
“B” by moving its northern boundary
sufficiently southward such that it no
longer overlaps with the pilot cap.
Although this would reduce the
anchorage ground’s area by roughly half,
we do not expect this to pose a
significant inconvenience to mariners
because anchorage “A” is located nearby
and is much larger.

Additionally, we propose establishing
a RNA around the pilot cap. Anchoring,
dragging, trawling, spudding, or any
other action making contact with the
seabed would be prohibited without the
express permission of the Captain of the
Port (COTP) Coast Guard Sector
Southeastern New England, in
consultation with the EPA; waivers
could be requested in writing. Transit or
navigation activities that do not make
contact with the seabed would not be
affected.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect minimal additional cost
impacts to industry because this rule
would not affect normal surface
navigation. Although this regulation
may have some impact on the public,

the potential impact will be minimized
for the following reasons: normal
surface navigation will not be affected;
approximately half of the existing
anchorage area will still be available for
use; the number of vessels using the
anchorage is limited due to depth (less
than or equal to 18 feet); and anchoring
over the pilot cap could pose a risk to
human health and the environment,
making it an already unattractive
option.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: The owners or
operators of recreational and small
fishing vessels intending to anchor in
New Bedford’s outer harbor.

The proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: Normal surface
navigation will not be affected;
approximately half of the existing
anchorage area will still be available for
use, and there is another, much larger
anchorage nearby; the number of vessels
using the anchorage is limited due to
draft (less than or equal to 18 feet); and
anchoring over the pilot cap could pose
a risk to human health and the
environment, making it an already
unattractive option.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.

If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Junior Grade Isaac Slavitt, Waterways
Management Branch, First Coast Guard
District; telephone 617-223-8385,
e-mail Isaac.M.Slavitt@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
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Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast

Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. Preliminary
NEPA documentation is available in the
docket for this proposed rule. We
believe the proposed rule would be
categorically excluded, under figure
2-1, paragraphs (34)(f) and (34)(g) of the
Instruction because it involves
shrinking an existing anchorage ground,
and establishing an RNA prohibiting
activities that disturb the seabed. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR parts 110 and 165 as
follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Amend § 110.140, by revising
paragraph (a)(2) to read as follows:

§110.140 Buzzards Bay, Nantucket Sound,
and adjacent waters, Mass.

(a] * * *

(2) Anchorage B. All waters bounded
by a line beginning at 41°36'42.3” N,
070°54'24.9” W; thence to 41°36’55.5” N,
070°54’06.6” W; thence to 41°36’13.6” N,
070°53’40.2” W; thence to 41°36’11.1” N,
070°54’07.6” W; thence along the
shoreline to the beginning point.

* * * * *

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

4. Add §165.125 to read as follows:

§165.125 Regulated Navigation Area; EPA
Superfund Site, New Bedford Harbor,
Massachusetts.

(a) Location. The regulated navigation
area encompasses all waters bounded by
a line beginning at 41°37°22.5” N,
070°54"34.1” W; thence to 41°37'14.4” N,
070°54'19.6” W; thence to 41°36'58.5” N,
070°54’08.1” W; thence to 41°36'45.0” N,
070°5426.9” W; thence along the
shoreline and south side of the
hurricane barrier to the beginning point.

(b) Regulations. (1) All vessels and
persons are prohibited from activities
that would disturb the seabed within
the regulated navigation area, including
but not limited to, anchoring, dragging,
trawling, and spudding. Vessels may
otherwise transit or navigate within this
area without reservation.

(2) The prohibition described in
paragraph (b)(1) of this section shall not
apply to vessels or persons engaged in
activities associated with remediation
efforts in the New Bedford Harbor
Superfund Site, provided that the Coast
Guard Captain of the Port Southeastern
New England (COTP) is given advance
notice of those activities by the
U.S. Environmental Protection Agency
(EPA).

(c) Waivers. The COTP may, in
consultation with the U.S. EPA,
authorize a waiver from this section if
he or she determines that the proposed
activity can be performed without
undue risk to environmental
remediation efforts. Requests for
waivers should be submitted in writing
to Commander, U.S. Coast Guard Sector
Southeastern New England, 1 Little
Harbor Road, Woods Hole, MA, 02543,
with a copy to the U.S. Environmental
Protection Agency, Region 1, New
Bedford Harbor Remedial Project
Manager, 5 Post Office Square, Suite 100
(OSRRO07), Boston, MA 02109, to
facilitate review by the EPA and
U.S. Coast Guard.

Dated: March 24, 2011.
J.A. Servidio,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 2011-8518 Filed 4-11-11; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2011-0316-201117; FRL—
9293-3]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Alabama:
Birmingham; Determination of
Attaining Data for the 1997 Annual Fine
Particulate Matter Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
determine that the Birmingham,
Alabama, fine particulate (PM, s)
nonattainment area (hereafter referred to
as the “Birmingham Area” or “Area”) has
attained the 1997 annual average PM, 5
National Ambient Air Quality Standards
(NAAQS). The Birmingham Area is
comprised of Jefferson and Shelby
Counties in their entireties, and a
portion of Walker County in Alabama.
This proposed determination of
attaining data is based upon complete,
quality-assured and certified ambient air
monitoring data for the 2008-2010
period showing that the Area has
monitored attainment of the 1997
annual PM, s NAAQS. If EPA finalizes
this proposed determination of attaining
data, the requirements for the Area to
submit an attainment demonstration
and associated reasonably available
control measures (RACM), a reasonable
further progress (RFP) plan, contingency
measures, and other planning State
Implementation Plan (SIP) revisions
related to attainment of the standard
shall be suspended so long as the Area
continues to attain the annual PM, s
NAAQS.

DATES: Comments must be received on
or before May 12, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2011-0316, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562-9040.

4. Mail: EPA-R04-OAR-2011-0316,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—8960.

5. Hand De%ively: Lynorae Benjamin,
Chief, Regulatory Development Section,

Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information. The Regional Office official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2011—
0316. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
WWW,elf)a,gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are

available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: Sara
Waterson or Joel Huey, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Ms.
Waterson may be reached by phone at
(404) 562—9061 or via electronic mail at
waterson.sara@epa.gov. Mr. Huey may
be reached by phone at (404) 562—9104.
Mr. Huey can also be reached via
electronic mail at huey.joel@epa.gov.
SUPPLEMENTARY INFORMATION:
I. What action is EPA taking?
II. What is the background for this action?
III. Does the Birmingham area meet the
annual PM, s NAAQS?

A. Criteria

B. Birmingham Area Air Quality
IV. What is the effect of this action?
V. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is proposing to determine that
the Birmingham Area (comprised of
Jefferson and Shelby Counties in their
entireties, and a portion of Walker
County) has attaining data for the 1997
annual PM, s NAAQS. The proposal is
based upon complete, quality-assured
and certified ambient air monitoring
data for the 2008—2010 monitoring
period that show that the Area has
monitored attainment of the 1997
annual PM, s NAAQS.

II. What is the background for this
action?

On July 18, 1997 (62 FR 36852), EPA
established an annual PM, s NAAQS at
15.0 micrograms per cubic meter
(ug/m3) based on a 3-year average of
annual mean PM: s concentrations. At
that time, EPA also established a 24-
hour NAAQS of 65 ug/ms3. See 40 CFR
50.7. On January 5, 2005 (70 FR 944),
EPA published its air quality
designations and classifications for the
1997 PM> s NAAQS based upon air
quality monitoring data from those
monitors for calendar years 2001-2003.
These designations became effective on
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April 5, 2005. The Birmingham Area
was designated nonattainment for the
1997 annual PM, s NAAQS. See 40 CFR
81.301.

On October 17, 2006 (71 FR 61144),
EPA retained the 1997 annual PM; 5
NAAQS at 15.0 pg/m?3 based on a 3-year
average of annual mean PM, 5
concentrations, and promulgated a
24-hour NAAQS of 35 ug/ms3 based on
a 3-year average of the 98th percentile
of 24-hour concentrations. On
November 13, 2009, EPA designated the
Birmingham Area as nonattainment for
the 2006 24-hour NAAQS (74 FR
58688).1 In that action, EPA also
clarified the designations for the
NAAQS promulgated in 1997, stating
that the Birmingham Area was
designated as nonattainment for the
annual NAAQS but attainment for the
24-hour NAAQS. Thus, today’s action
does not address attainment of either
the 1997 24-hour NAAQS.

In response to legal challenges of the
annual NAAQS promulgated in 2006,
the U.S. Court of Appeals for the District
of Columbia Circuit (DC Circuit)
remanded this NAAQS to EPA for

further consideration. See American
Farm Bureau Federation and National
Pork Producers Council, et al. v. EPA,
559 F.3d 512 (D.C. Cir. 2009). However,
given that the 1997 and 2006 annual
NAAQS are essentially identical,
attainment of the 1997 annual NAAQS
would also indicate attainment of the
remanded 2006 annual NAAQS.

On April 25,2007 (72 FR 20664), EPA
promulgated its PM, s implementation
rule, codified at 40 CFR part 51, subpart
Z, in which the Agency provided
guidance for state and tribal plans to
implement the 1997 PM, s NAAQS. This
rule, at 40 CFR 51.1004(c), specifies
some of the regulatory consequences of
attaining the NAAQS, as discussed
below.

III. Does the Birmingham area meet the
annual PM, s NAAQS?

A. Criteria

Today’s rulemaking proposes to find
that the Birmingham Area is attaining
the 1997 annual PM, s NAAQS, and
provides a basis for that final action.
The Birmingham Area is comprised of

Jefferson and Shelby Counties in their
entireties, and a portion of Walker
County in Alabama.

Under EPA regulations at 40 CFR
50.7, the annual primary and secondary
PM, s NAAQS are met when the annual
arithmetic mean concentration, as
determined in accordance with 40 CFR
part 50, Appendix N, is less than or
equal to 15.0 ug/m3 at all relevant
monitoring sites in the Area.

B. Birmingham Area Air Quality

EPA has reviewed the ambient air
monitoring data for the Birmingham
Area in accordance with the provisions
of 40 CFR part 50, Appendix N. All data
considered have been quality-assured,
certified, and recorded in EPA’s Air
Quality System database. This review
addresses air quality data collected in
the 3-year period from 2008-2010.

The following table provides the
annual average concentrations averaged
over 2008-2010 at all the sites in the
Birmingham Area with at least 75
percent complete data in each quarter of
each of those 3 years:

TABLE 1—ANNUAL AVERAGE PM; s CONCENTRATIONS FOR MONITORS IN THE BIRMINGHAM, ALABAMA NONATTAINMENT

AREA
2008 98th 2009 98th 2010 98th 2008-2010
Location Site No. Percentile Percentile Percentile Design value
(ng/m3) (ng/m3) (ng/m3) (ng/m3)

North Birmingham ........ccccooiiiiiiiiieeeece e 01-073-0023 15.5 11.7 13.8 13.7
MCATOTY e 01-073-1005 12.2 10.4 11.8 11.5
Bruce Shaw R0ad .........ccceoiieriiiiinicrenee e 01-073-1009 10.8 9.6 10.1 10.2
Asheville Road .........coooiiiiiiieeeeeeeee e 01-073-1010 13.2 10.3 121 11.9
WYIAM s 01-073-2003 14.4 11.3 12.4 12.7
HOOVET .. 01-073-2006 121 10.3 11.8 11.4
Pinson High SChool ..o 01-073-5002 11.9 9.9 10.9 10.9
Corner School ROAd ........cccooeeiiierieneeeseeee e 01-073-5003 11.5 9.7 10.7 10.6
Pelham High School 01-117-0006 11.6 9.8 211.3 10.9
Highland AVENUE ..........cccoeiiiiiieiieee e 01-127-0002 11.7 10.1 11.3 11.0

2The Pelham High School monitor did not meet data completeness in the 3rd quarter of 2010.

The Pelham High School monitor did
not meet data completeness for the 3rd
quarter of 2010. The 2010 average
annual concentration for Pelham High
School monitor without data
substitution is 11.3 pg/m3. The 2010
average annual concentrations for 2008—
2010 with data substitution is 13.9 pg/
m3. The 3-year 2008—-2010 design value
with data substitution is 11.8 pug/ms3;
therefore, the monitor passes the data
substitution test. The official design
value for the monitor is 10.9 ug/m3. The
complete procedure for the maximum
value data substitution test can be found
in the EPA guidance document

1 Although the Birmingham Area is designated
nonattainment for the 2006 PM, s NAAQS, EPA

“Guideline on Data Handling
Conventions for the PM NAAQS,” dated
April 1999. The highest 3-year average
annual concentration for 20082010 is
13.7 ug/ms3 at the North Birmingham
monitor.

EPA believes that the Birmingham
Area is now meeting the 1997 annual
PM, s NAAQS. Since few data are
available for 2011, the 2008-2010 data
represent the most recent available data
for EPA to use in its assessment. On the
basis of this review, EPA is proposing to
determine that the Birmingham Area
has attained the 1997 annual PM. 5
NAAQS. EPA is soliciting public

finalized a determination that the Area is currently
attaining the 2006 PM, s NAAQS. See 75 FR 57186.

comments on its proposal to determine
that the Birmingham Area has attained
the 1997 annual PM, s NAAQS.

IV. What is the effect of this action?

If this proposed determination of
attaining data is made final, the
requirements for the Birmingham Area
to submit an attainment demonstration
and associated RACM, a RFP plan,
contingency measures, and any other
planning SIPs related to attainment of
the 1997 annual PM, s NAAQS would
be suspended for so long as the Area
continues to attain the PM, s NAAQS.
See 40 CFR 51.1004(c). Notably, as
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described below, any such
determination would not be equivalent
to the redesignation of the Area to
attainment for the annual PM ;5
NAAQS.

If this proposed rulemaking is
finalized and EPA subsequently
determines, after notice-and-comment
rulemaking in the Federal Register, that
the Area has violated the annual PM; 5
NAAQS, the basis for the suspension of
the specific requirements would no
longer exist for the Birmingham Area,
and the Area would thereafter have to
address the applicable requirements.
See 40 CFR 51.1004(c).

Finalizing this proposed action would
not constitute a redesignation of the
Area to attainment of the annual PM; 5
NAAQS under section 107(d)(3) of the
Clean Air Act (CAA). Further, finalizing
this proposed action does not involve
approving a maintenance plan for the
Area as required under section 175A of
the CAA, nor would it find that the Area
has met all other requirements for
redesignation. Even if EPA finalizes the
proposed action, the designation status
of the Birmingham Area would remain
nonattainment for the 1997 annual
PM, s NAAQS until such time as EPA
determines that the Area meets the CAA
requirements for redesignation to
attainment and takes action to
redesignate the Area.

This action is only a proposed
determination of attaining data that the
Birmingham Area has attained the 1997
annual PM, s NAAQS. Today’s action
does not address the 24-hour PM, 5
NAAQS.

If the Birmingham Area continues to
monitor attainment of the annual PM, 5
NAAQS, the requirements for the
Birmingham Area to submit an
attainment demonstration and
associated RACM, a RFP plan,
contingency measures, and any other
planning SIPs related to attainment of
the annual PM, s NAAQS will remain
suspended.

V. Statutory and Executive Order
Reviews

This action proposes to make a
determination of attainment based on
air quality, and would, if finalized,
result in the suspension of certain
federal requirements, and it would not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, this proposed 1997 annual
average PM> s NAAQS data
determination for the Birmingham Area
does not have tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP is not approved to apply in
Indian country located in the state, and
EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Particulate matter,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: April 4, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-8702 Filed 4-11-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2011-0029-201103; FRL—
9293-2]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Charlotte-
Gastonia-Rock Hill, North Carolina and
South Carolina: Determination of
Attainment for the 1997 8-Hour Ozone
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
determine that the Charlotte-Gastonia-
Rock Hill, North Carolina-South
Carolina nonattainment area has
attained the 1997 8-hour ozone national
ambient air quality standards (NAAQS)
based on quality assured, quality
controlled monitoring data from 2008—
2010. The Charlotte-Gastonia-Rock Hill,
North Carolina-South Carolina 1997 8-
hour ozone nonattainment area
(hereafter referred to as the “bi-state
Charlotte Area”) is comprised of
Cabarrus, Gaston, Lincoln,
Mecklenburg, Rowan, Union and a
portion of Iredell (Davidson and Coddle
Creek Townships) Counties in North
Carolina; and a portion of York County
in South Carolina. If this proposed
determination is made final, the
requirement for the States of North
Carolina and South Carolina to submit
an attainment demonstration and
associated reasonably available control
measures (RACM) analyses, reasonable
further progress (RFP) plans,
contingency measures, and other
planning State Implementation Plans
(SIPs) related to attainment of the 1997
8-hour ozone NAAQS for the bi-state
Charlotte Area, shall be suspended for
as long as the Area continues to meet
the 1997 8-hour ozone NAAQS.

DATES: Written comments must be
received on or before May 12, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2011-0029 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04—OAR-2011-0029,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
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Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2011—-
0029. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or by e-mail
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be

publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Jane
Spann or Zuri Farngalo, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Ms.
Spann may be reached by phone at (404)
562-9029 or via electronic e-mail at
spann.jane@epa.gov. Mr. Farngalo may
be reached by phone at (404) 562—9152
or via electronic mail at
farngalo.zuri@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What action is EPA taking?

II. What is the effect of this action?

II. What is the background for this action?

IV. What is EPA’s analysis of the relevant air
quality data?

V. Proposed Action

VI. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is proposing to determine that
the bi-state Charlotte Area has attained
the 1997 8-hour ozone NAAQS. Today’s
proposal is based upon complete,
quality assured, quality controlled, and
certified ambient air monitoring data for
the years 2008-2010 showing that the
bi-state Charlotte Area has monitored
attainment of the 1997 8-hour ozone
NAAQS. EPA is in the process of
establishing a new 8-hour ozone
NAAQS, and expects to finalize the
reconsidered NAAQS by July 2011.
Today’s action, however, relates only to
the 1997 8-hour ozone NAAQS.
Requirements for the bi-state Charlotte
Area under the 2011 NAAQS will be
addressed in the future.

II. What is the effect of this action?

If this determination is made final,
under the provisions of EPA’s ozone
implementation rule (see 40 CFR
51.918), it would suspend the
requirement to submit attainment
demonstrations and associated RACM
analyses, RFP plans, contingency

measures,! and any other planning SIPs
related to attainment of the 1997 8-hour
ozone NAAQS. The clean data
determination would continue until
such time, if any, that EPA subsequently
determines that the bi-state Charlotte
Area has violated the 1997 8-hour ozone
NAAQS. The clean data determination
is separate from any future designation
determination or requirements for the
bi-state Charlotte Area based on the
revised or reconsidered ozone NAAQS,
and would remain in effect regardless of
whether EPA designates the bi-state
Charlotte Area as a nonattainment area
for purposes of a future revised or
reconsidered 8-hour ozone NAAQS.2
Furthermore, as described below, a final
clean data determination is not
equivalent to the redesignation of the bi-
state Charlotte Area to attainment for
the 1997 8-hour ozone NAAQS. If this
rulemaking is finalized and EPA
subsequently determines, after notice-
and-comment rulemaking in the Federal
Register, that the bi-state Charlotte Area
has violated the 1997 8-hour ozone
NAAQS, the basis for the suspension of
the specific requirements, set forth at 40
CFR 51.918, would no longer exist, and
the bi-state Charlotte Area would
thereafter have to address pertinent
requirements.

As mentioned above, finalizing this
proposed action would not constitute a
redesignation of the bi-state Charlotte
Area to attainment of the 1997 8-hour
ozone NAAQS under section 107(d)(3)
of the CAA. Finalizing this proposed
action does not involve approving
maintenance plans for the bi-state
Charlotte Area as required under section
175A of the CAA, or affirm that the Area
has met all other requirements for
redesignation. The designation status of
the bi-state Charlotte Area would
remain nonattainment for the 1997
8-hour ozone NAAQS until such time as
EPA determines that it meets the CAA
requirements for redesignation to
attainment. The States of North Carolina
and South Carolina are currently
working on a redesignation request and
maintenance plan to change the bi-state
Charlotte Area’s status from
nonattainment to attainment for the
1997 8-hour ozone NAAQS. EPA will
consider North Carolina and South
Carolina’s redesignation request and
maintenance plan for the bi-state

1 Contingency measures associated with a
maintenance plan (such as if the States opt to
redesignate this Area to attainment for the 1997
8-hour ozone NAAQS) would still be required.

2 As noted above, at this time the proposed
determination of attainment, if finalized, would
suspend only those requirements related to
attainment that are currently applicable to the bi-
state Charlotte Area.
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Charlotte Area in a rulemaking separate
from today’s proposed action.

This proposed action, if finalized, is
limited to a determination that the bi-
state Charlotte Area has attained the
1997 8-hour ozone NAAQS. As noted
above, the 1997 8-hour ozone NAAQS
became effective on July 18, 1997 (62 FR
38894), and are set forth at 40 CFR
50.10. On March 12, 2008, EPA
promulgated revised 8-hour ozone
NAAQS. Subsequently, on January 19,
2010, EPA published a proposed rule to
reconsider the 2008 8-hour ozone
NAAQS (75 FR 2938) and to propose a
revised ozone NAAQS. Today’s
proposed determination for the bi-state
Charlotte Area, and any final
determination, will have no effect on,
and is not related to, any future
designation determination that EPA may
make based on the revised or
reconsidered ozone NAAQS for the Bi-
state Charlotte Area.

If this proposed determination is
made final and the bi-state Charlotte
Area continues to demonstrate
attainment with the 1997 8-hour ozone
NAAQS, the obligation for the States of
North Carolina and South Carolina to
submit for the bi-state Charlotte Area an
attainment demonstrations and
associated RACM analyses, RFP plans,
contingency measures, and any other
planning SIPs related to attainment of
the 1997 8-hour ozone NAAQS will
remain suspended regardless of whether
EPA designates the bi-state Charlotte
Area as a nonattainment area for
purposes of the revised or reconsidered
ozone NAAQS. Once the bi-state
Charlotte Area is designated for the
revised or reconsidered ozone NAAQS,
it will have to meet all applicable
requirements for that designation.

ITI. What is the background for this
action?

On July 18, 1997 (62 FR 38894), EPA
promulgated a revised 8-hour ozone
NAAQS of 0.08 parts per million (ppm)
for both the primary and secondary
standards. These NAAQS are more
stringent than the previous 1-hour
ozone NAAQS. Under EPA regulations
at 40 CFR part 50, the 8-hour ozone
NAAQS is attained when the 3-year
average of the annual fourth-highest
daily maximum 8-hour average ambient
air quality ozone concentration is less
than or equal to 0.08 ppm (i.e., 0.084
ppm when rounding is considered).
Ambient air quality monitoring data for
the 3-year period must meet a data
completeness requirement. The ambient
air quality monitoring data
completeness requirement is met when
the average percent of days with valid
ambient monitoring data is greater than
90 percent, and no single year has less
than 75 percent data completeness as
determined in Appendix I of part 50.
Specifically, section 2.3 of 40 CFR part
50, Appendix I, “Comparisons with the
Primary and Secondary Ozone
Standards” states:

“The primary and secondary ozone
ambient air quality standards are met at an
ambient air quality monitoring site when the
3-year average of the annual fourth-highest
daily maximum 8-hour average ozone
concentration is less than or equal to 0.08
ppm. The number of significant figures in the
level of the standard dictates the rounding
convention for comparing the computed 3-
year average annual fourth-highest daily
maximum 8-hour average ozone
concentration with the level of the standard.
The third decimal place of the computed
value is rounded, with values equal to or
greater than 5 rounding up. Thus, a
computed 3-year average ozone
concentration of 0.085 ppm is the smallest
value that is greater than 0.08 ppm.”

On April 30, 2004 (69 FR 23857), EPA
published its air quality designations

and classifications for the 1997 8-hour
ozone NAAQS based upon air quality
monitoring data from those monitors for
calendar years 2001-2003. These
designations became effective on June
15, 2004. The bi-state Charlotte Area is
comprised of Cabarrus, Gaston, Lincoln,
Mecklenburg, Rowan, Union and a
portion of Iredell (Davidson and Coddle
Creek Townships) Counties in North
Carolina; and a portion of York County,
South Carolina and was designated
nonattainment for the 1997 8-hour
ozone NAAQS. See 40 CFR part 81.

IV. What is EPA’s analysis of the
relevant air quality data?

EPA has reviewed the three most
recent years of complete, certified,
quality assured and quality controlled
ambient air monitoring data for the 1997
8-hour ozone NAAQS, consistent with
the requirements contained in 40 CFR
part 50, as recorded in the EPA Air
Quality System (AQS) database for the
bi-state Charlotte Area. Based on that
review, EPA has preliminarily
concluded that the bi-state Charlotte
Area attained the 1997 8-hour ozone
NAAQS during the 2008-2010
monitoring period. Under EPA
regulations at 40 CFR 50.10, the 1997
8-hour primary and secondary ozone
ambient air quality NAAQS are met at
an ambient air quality monitoring site
when the three-year average of the
annual fourth-highest daily maximum
8-hour average concentration is less
than or equal to 0.08 ppm, as
determined in accordance with
appendix I of 40 CFR part 50.

Table 1 shows the design values (the
metrics calculated in accordance with
40 CFR part 50, appendix I, for
determining compliance with the
NAAQS) for the 1997 8-hour ozone
NAAQS for the bi-state Charlotte Area
monitors for the years 2008—2010.

TABLE 1—DESIGN VALUES FOR COUNTIES IN THE BI-STATE CHARLOTTE, NORTH AND SOUTH CAROLINA NONATTAINMENT
AREA FOR THE 1997 8-HOUR OzONE NAAQS

2008-2010
Location AQS site ID 2008 (ppm) | 2009 (ppm) | 2010 (ppm) Design

value (ppm)
Lincoln County (NC) ................ 1487 Riverview Rd. (37-109-0004) ......cccoceevvrvenns 0.079 0.065 0.072 0.072
Mecklenburg County (NC) ....... 1130 Eastway Dr. (37-119-0041) 0.085 0.069 0.082 0.078
Mecklenburg County (NC) ....... 400 Westinghouse Blvd. (37-119-1005) .........ccccveuue 0.073 0.068 0.078 0.073
Mecklenburg County (NC) ....... 29 N @ Mecklenburg Cab Co. ( 37-119-1009) ....... 0.093 0.071 0.082 0.082
Rowan County (NC) 301 West St. & Gold Hill Ave. (37-159-0021) ......... 0.084 0.071 0.077 0.077
Rowan County (NC) 925 N Enochville Ave. (37-159-0022) .........ccceeneee. 0.082 0.073 0.078 0.077
Union County (NC) 701 Charles St. (37—179-0003) .....cccooeevvererieerrennanns 0.08 0.067 0.071 0.072

Table 2 shows the data completeness
percentages for the 1997 8-hours ozone

NAAQS for the Atlanta Area monitors
for the years 2008-2010.



20296

Federal Register/Vol. 76, No. 70/ Tuesday, April 12, 2011/Proposed Rules

TABLE 2—COMPLETENESS PERCENTAGES FOR COUNTIES IN THE BI-STATE CHARLOTTE, NORTH AND SOUTH CAROLINA
NONATTAINMENT AREA OR THE 1997 8-HOUR OzONE NAAQS

2008-2010
Location AQS site ID 2008 (%) 2009 (%) 2010 (%) r?é’srgp;\e,ﬁ'_
age (%)

Lincoln County (NC) ........... 1487 Riverview Rd. (37—109-0004) .......ccccceevirriirennenns 97 98 96 97
Mecklen- .......cccccveeiiieeennns 1130 Eastway Dr (37-119-0041) ....cccvrieiiiieierieeeens 100 97 99 99
burg County (NC) ...............
Mecklen- .....cccoovviiiiiieieene 400 Westinghouse Blvd. (37—119-1005) ........ccccceeveeennn 100 97 99 99
burg County (NC) ...............
Mecklen- .......cccccveeiiieeennns 29 N @ Mecklenburg Cab Co. ( 37-119-1009) ............ 98 98 98 98
burg County (NC) ...............
Rowan County (NC) ........... 301 West St & Gold Hill Ave. (37-159-0021) ................ 93 91 95 93
Rowan County (NC) ........... 925 N Enochville Ave. (37-159-0022) ............ccoeevuveneen. 99 97 93 96
Union County (NC) ............. 701 Charles St. (37—=179—0003) .....ccccveercrreerieireereeeennns 98 96 98 97

EPA’s review of these data indicate
that the bi-state Charlotte Area has met
and continues to meet the 1997 8-hour
ozone NAAQS. EPA is soliciting public
comments on the issues discussed in
this document. These comments will be
considered before taking final action.

V. Proposed Action

EPA is proposing to determine that
the Charlotte-Gastonia-Rock Hill, North
Carolina-South Carolina 1997 8-hour
nonattainment area has attained the
1997 8-hour ozone NAAQS based on
2008-2010 complete, quality-assured,
quality-controlled and certified
monitoring data. As provided in 40 CFR
51.918, if EPA finalizes this
determination, it would suspend the
requirements for the States of North and
South Carolina to submit, for the bi-state
Charlotte Area, an attainment
demonstrations and associated RACM
analyses, RFP plans, contingency
measures, and any other planning SIPs
related to attainment of the 1997 8-hour
ozone NAAQS as long as the Area
continues to attain the 1997 8-hour
ozone NAAQS.

VI. Statutory and Executive Order
Reviews

This action proposes to make a
determination of attainment based on
air quality, and would, if finalized,
result in the suspension of certain
federal requirements, and it would not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994). In
addition, this proposed 1997 8-hour
ozone clean NAAQS data determination
for the bi-state Charlotte Area does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Oxides of nitrogen, Ozone,

Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: March 31, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-8705 Filed 4-11-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2006-0130-201111(b);
FRL-9293-5]

Approval and Promulgation of
Implementation Plans: Florida;
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to convert a
conditional approval of provisions in
the Florida State Implementation Plan
(SIP) to a full approval under the federal
Clean Air Act (CAA). On June 17, 2009,
the State of Florida, through the Florida
Department of Environmental
Protection, submitted a SIP revision in
response to the conditional approval of
its New Source Review (NSR)
permitting program. The revision
includes changes to certain parts of the
Prevention of Significant Deterioration
construction permit program in Florida,
including the definition of “new
emissions unit,” “regulated air
pollutant” and “significant emissions
rate” as well as recordkeeping
requirements. In addition, Florida
provided a clarification that the
significant emissions rate for mercury in
the Florida regulations is intended to
apply as a state-only provision. EPA has
determined that this revision addresses
the conditions identified in the
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conditional approval, and is therefore
approvable. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. This proposed action is
being taken pursuant to section 110 of
the CAA.

DATES: Written comments must be
received on or before May 12, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2006-0130, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: adams.yolanda@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: EPA-R04-OAR-2006-0130
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.

5. Hand Delivery or Courier: Ms.
Yolanda Adams, Air Planning Branch,
Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Florida SIP,
contact Twunjala Bradley, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Ms.
Bradley may also be reached via
telephone or electronic mail at (404)
562—9352 and
bradley.twunjala@epa.gov. For
information regarding NSR, contact
Yolanda Adams, Air Permits Section, at
the same address above. Ms. Adams
may also be reached via telephone or
electronic mail at (404) 562-9214 and
adams.yolanda@epa.gov.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules Section of this Federal Register.

A detailed rationale for the approval is
set forth in the direct final rule. If no
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this
document. Any parties interested in
commenting on this document should
do so at this time.

Dated: March 31, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-8700 Filed 4-11-11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1,6, 7,and 8

[CG Docket No. 10-213; WT Docket No. 96—
198; CG Docket No. 10-145; DA 11-595]

Implementing the Provisions of the
Communications Act of 1934, as
Enacted by the Twenty-First Century
Communications and Video
Accessibility Act of 2010

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: In this document, the
Commission extends the comment and
reply comment period deadlines. This
action is taken in order to provide a
limited extension to serve the public
interest by allowing parties additional
time to fully and carefully analyze the
Notice of Proposed Rulemaking
proposing to adopt rules that implement
provisions in section 104 of the
“Twenty-first Century Communications
and Video Accessibility Act of 2010.”
DATES: Submit comments on or before
April 25, 2011. Submit reply comments
on or before May 23, 2011.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. You may submit
comments, identified by DA 11-595, or
by CG Docket No. 10-213, WT Docket
No. 96-198, CG Docket No. 10-145, by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: (202) 418-0530 or TTY: (202)
418-0432.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Tignor, Broadband Division,
Wireless Telecommunications Bureau,
FCC at (202) 418-0774 or via the
Internet to Jeffrey.Tignor@fcc.gov or
Rosaline Crawford, Disability Rights
Office, Consumer and Governmental
Affairs Bureau, FCC at (202) 418-2075
or via the Internet to
Rosaline.Crawford@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of an Order, DA 11-595,
adopted and released by the FCC on
April 4, 2011, in CG Docket No. 10-213;
WT Docket No. 96-198; CG Docket No.
10-145; FCC 11-37. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Information
Center, Room CY-A257, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.
(BCPI), Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
(202) 488-5300, facsimile (202) 488—
5563, or via e-mail at fcc@bcpiweb.com.
The complete text is also available on
the Commission’s Web site at http://
wireless.fcc.gov/edocs—public/
attachment/DA 11-595A1doc. This full
text may also be downloaded at:
http://wireless.fcc.gov/releases.html.
Alternative formats (computer diskette,
large print, audio cassette, and Braille)
are available by contacting Brian Millin
at (202) 418-7426, TTY (202) 418—7365,
or via e-mail to bmillin@fcc.gov.

Summary

This Order extends the deadlines for
filing comments and reply comments
concerning the Commission’s Notice of
Proposed Rulemaking proposing to
adopt rules that implement provisions
in Section 104 of the “Twenty-First
Century Communications and Video
Accessibility Act of 2010” (hereinafter
referred to as the “CVAA”). See
Implementation of Sections 716 and 717
of the Communications Act of 1934, as
Enacted by the Twenty-First Century
Communications and Video
Accessibility Act of 2010, CG Docket No.
10-213, Amendments to the
Commission’s Rules Implementing
Sections 255 and 251(a)(2) of the
Communications Act of 1934, as
Enacted by the Telecommunications Act
of 1996, WT Docket No. 96-198,
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Accessible Mobile Phone Options for
People who are Blind, Deaf-Blind, or
Have Low Vision, CG Docket No. 10—
145, Notice of Proposed Rulemaking,
FCC 11-37 (March 3, 2011), as
published in the Federal Register at 76
FR 13800 (March 14, 2011).

2. On April 1, 2011, the American
Foundation for the Blind, Consumer
Electronics Association, Information
Technology Industry Council, and
Telecommunications Industry
Association filed a request with Joel
Gurin, Chief of the Consumer &
Governmental Affairs Bureau, and Ruth
Milkman, Chief of the Wireless
Telecommunications Bureau, for a thirty
day extension of the time period to file
comments in this rulemaking. The
parties stated that the extension was
needed to ensure that “stakeholders
have adequate time to fully and
carefully analyze the Commission’s
proposed rules” and develop
comprehensive recommendations. See
Letter from Paul W. Schroeder,
American Foundation for the Blind,
Julie Kearney, Consumer Electronics
Association, John Neuffer, Information
Technology Industry Council, and
Danielle Coffey, Telecommunications
Industry Association, to Joel Gurin,
Chief, Consumer & Governmental
Affairs Bureau, and Ruth Milkman,
Wireless Telecommunications Bureau,
CG Docket No. 10-213, WT Docket No.
96-198, CG Docket No. 10-145 (filed
April 1, 2011). Comments and reply
comments were due on April 13, and
May 13, 2011, respectively.

3. Congress mandated that the
Commission promulgate regulations as
necessary to implement section 104 of
the CVAA within one year of the
legislation’s date of enactment—October
8, 2011. See 47 U.S.C. 617(e)(1). Given
this deadline, a thirty day extension is
not feasible. In light of the number and
complexity of the issues in this
proceeding, however, we will grant ten-
day extensions of the comment and
reply comment deadlines.

4. It is the policy of the Commission
that extensions of time are not routinely
granted. See 47 CFR 1.46(a). In the
instant case, however, we find that
providing a limited extension will serve
the public interest by allowing parties to
discuss the complex issues at stake and
develop consensus approaches where
possible. Accordingly, we are extending
the deadline for all comments and reply
comments to April 25, and May 23,
2011, respectively.

Ordering Clauses

5. It is ordered that, pursuant to
section 4(i) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),

and section 1.46 of the Commission’s
rules, 47 CFR 1.46, the joint request of
the American Foundation for the Blind,
Consumer Electronics Association,
Information Technology Industry
Council, and Telecommunications
Industry Association, filed on April 1,
2011, is granted to the extent described
herein, and the deadline for filing
comments in response to the Notice of
Proposed Rulemaking is extended to
April 25, 2011, and the deadline for
filing reply comments is extended to
May 23, 2011.

6. This action is taken under
delegated authority pursuant to sections
0.131 and 0.331 of the Commission’s
rules, 47 CFR 0.131, 0.331.

Federal Communications Commission.

Jane Jackson,

Associate Chief, Wireless
Telecommunications Bureau.

[FR Doc. 2011-8751 Filed 4-11-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 544

[Docket No. NHTSA-2011-0016]

RIN 2127-AK90

Insurer Reporting Requirements; List
of Insurers; Required To File Reports

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend appendices to NHTSA
regulations on Insurer Reporting
Requirements. The appendices list those
passenger motor vehicle insurers that
are required to file reports on their
motor vehicle theft loss experiences. An
insurer included in any of these
appendices would be required to file
three copies of its report for the 2008
calendar year before October 25, 2011.
If the passenger motor vehicle insurers
remain listed, they must submit reports
by each subsequent October 25. We are
proposing to add and remove several
insurers from relevant appendices.
DATES: Comments must be submitted
not later than June 13, 2011. Insurers
listed in the appendices are required to
submit reports on or before October 25,
2011.

ADDRESSES: You may submit comments,
identified by DOT Docket No. NHTSA—
2011-0016 by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building,
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m. ET, Monday through Friday, except
Federal holidays.

e Fax:1-202-493-2251.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the Supplementary Information section
of this document. Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
DocketInfo.dot.gov.

Docket: For access to the docket to
read background documents or
comments received, go to the street
address listed above. The internet access
to the docket will be at http://
www.regulations.gov. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT:
Carlita Ballard, Office of International
Policy, Fuel Economy and Consumer
Programs, NHTSA, 1200 New Jersey
Avenue, SE., Washington, DC 20590, by
electronic mail to
Carlita.Ballard@dot.gov. Ms. Ballard’s
telephone number is (202) 366—0846.
Her fax number is (202) 493—2990.
SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to 49 U.S.C. 33112, Insurer
reports and information, NHTSA
requires certain passenger motor vehicle
insurers to file an annual report with the
agency. Each insurer’s report includes
information about thefts and recoveries
of motor vehicles, the rating rules used
by the insurer to establish premiums for
comprehensive coverage, the actions
taken by the insurer to reduce such
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premiums, and the actions taken by the
insurer to reduce or deter theft. Under
the agency’s regulation, 49 CFR part
544, the following insurers are subject to
the reporting requirements:

(1) Issuers of motor vehicle insurance
policies whose total premiums account
for 1 percent or more of the total
premiums of motor vehicle insurance
issued within the United States;

(2) Issuers of motor vehicle insurance
policies whose premiums account for 10
percent or more of total premiums
written within any one state; and

(3) Rental and leasing companies with
a fleet of 20 or more vehicles not
covered by theft insurance policies
issued by insurers of motor vehicles,
other than any governmental entity.

Pursuant to its statutory exemption
authority, the agency exempted certain
passenger motor vehicle insurers from
the reporting requirements.

A. Small Insurers of Passenger Motor
Vehicles

Section 33112(f)(2) provides that the
agency shall exempt small insurers of
passenger motor vehicles if NHTSA
finds that such exemptions will not
significantly affect the validity or
usefulness of the information in the
reports, either nationally or on a state-
by-state basis. The term “small insurer”
is defined, in Section 33112(f)(1)(A) and
(B), as an insurer whose premiums for
motor vehicle insurance issued directly
or through an affiliate, including
pooling arrangements established under
state law or regulation for the issuance
of motor vehicle insurance, account for
less than 1 percent of the total
premiums for all forms of motor vehicle
insurance issued by insurers within the
United States. However, that section
also stipulates that if an insurance
company satisfies this definition of a
“small insurer,” but accounts for 10
percent or more of the total premiums
for all motor vehicle insurance issued in
a particular state, the insurer must
report about its operations in that state.

In the final rule establishing the
insurer reports requirement (52 FR 59;
January 2, 1987), 49 CFR Part 544,
NHTSA exercised its exemption
authority by listing in Appendix A each
insurer that must report because it had
at least 1 percent of the motor vehicle
insurance premiums nationally. Listing
the insurers subject to reporting, instead
of each insurer exempted from reporting
because it had less than 1 percent of the
premiums nationally, is
administratively simpler since the
former group is much smaller than the
latter. In Appendix B, NHTSA lists
those insurers required to report for
particular states because each insurer

had a 10 percent or greater market share
of motor vehicle premiums in those
states. In the January 1987 final rule, the
agency stated that it would update
Appendices A and B annually. NHTSA
updates the appendices based on data
voluntarily provided by insurance
companies to A.M. Best.? A.M. Best
publishes in its State/Line Report each
spring. The agency uses the data to
determine the insurers’ market shares
nationally and in each state.

B. Self-Insured Rental and Leasing
Companies

In addition, upon making certain
determinations, NHTSA grants
exemptions to self-insurers, i.e., any
person who has a fleet of 20 or more
motor vehicles (other than any
governmental entity) used for rental or
lease whose vehicles are not covered by
theft insurance policies issued by
insurers of passenger motor vehicles, 49
U.S.C. 33112(b)(1) and (f). Under 49
U.S.C. 33112(e)(1) and (2), NHTSA may
exempt a self-insurer from reporting, if
the agency determines:

(1) The cost of preparing and
furnishing such reports is excessive in
relation to the size of the business of the
insurer; and 33112(e)(1) and (2),

(2) The insurer’s report will not
significantly contribute to carrying out
the purposes of Chapter 331.

In a final rule published June 22, 1990
(55 FR 25606), the agency granted a
class exemption to all companies that
rent or lease fewer than 50,000 vehicles,
because it believed that the largest
companies’ reports sufficiently
represent the theft experience of rental
and leasing companies. NHTSA
concluded that smaller rental and
leasing companies’ reports do not
significantly contribute to carrying out
NHTSA'’s statutory obligations and that
exempting such companies will relieve
an unnecessary burden on them. As a
result of the June 1990 final rule, the
agency added Appendix C, consisting of
an annually updated list of the self-
insurers subject to part 544. Following
the same approach as in Appendix A,
NHTSA included, in Appendix C, each
of the self-insurers subject to reporting
instead of the self-insurers which are
exempted.

NHTSA updates Appendix C based
primarily on information from
Automotive Fleet Magazine and Auto
Rental News.2

1 A.M. Best Company is a well-recognized source
of insurance company ratings and information. 49
U.S.C. 33112(i) authorizes NHTSA to consult with
public and private organizations as necessary.

2 Automotive Fleet Magazine and Auto Rental
News are publications that provide information on

C. When a Listed Insurer Must File a
Report

Under Part 544, as long as an insurer
is listed, it must file reports on or before
October 25 of each year. Thus, any
insurer listed in the appendices must
file a report before October 25, and by
each succeeding October 25, absent an
amendment removing the insurer’s
name from the appendices.

II. Proposal

1. Insurers of Passenger Motor Vehicles

Appendix A lists insurers that must
report because each had 1 percent of the
motor vehicle insurance premiums on a
national basis. The list was last
amended in a final rule published on
September 3, 2010 (75 FR 54041). Based
on the 2008 calendar year data market
shares from A. M. Best, NHTSA
proposes to remove California State
Auto Group and Safeco Insurance Group
from Appendix A.

Each of the 17 insurers listed in
Appendix A are required to file a report
before October 25, 2011, setting forth
the information required by Part 544 for
each State in which it did business in
the 2008 calendar year. As long as these
17 insurers remain listed, they will be
required to submit reports by each
subsequent October 25 for the calendar
year ending slightly less than 3 years
before.

Appendix B lists insurers required to
report for particular States for calendar
year 2008, because each insurer had a
10 percent or greater market share of
motor vehicle premiums in those States.
Based on the 2008 calendar year data for
market shares from A.M. Best, we
propose to remove Balboa Insurance
Group of South Dakota from Appendix
B.

The eight remaining insurers listed in
Appendix B are required to report on
their calendar year 2008 activities in
every State where they had a 10 percent
or greater market share. These reports
must be filed by October 25, 2011, and
set forth the information required by
Part 544. As long as these eight insurers
remain listed, they would be required to
submit reports on or before each
subsequent October 25 for the calendar
year ending slightly less than 3 years
before.

2. Rental and Leasing Companies

Appendix C lists rental and leasing
companies required to file reports.
NHTSA proposes to make no change to
Appendix C.

Each of the remaining five companies
(including franchisees and licensees)

the size of fleets and market share of rental and
leasing companies.
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listed in Appendix C are required to file
reports for calendar year 2008 no later
than October 25, 2011, and set forth the
information required by Part 544. As
long as those five companies remain
listed, they would be required to submit
reports before each subsequent October
25 for the calendar year ending slightly
less than 3 years before.

III. Regulatory Impacts

1. Costs and Other Impacts

This notice has not been reviewed
under Executive Order 12866. NHTSA
has considered the impact of this
proposed rule and determined that the
action is not “significant” within the
meaning of the Department of
Transportation’s regulatory policies and
procedures. This proposed rule
implements the agency’s policy of
ensuring that all insurance companies
that are statutorily eligible for
exemption from the insurer reporting
requirements are in fact exempted from
those requirements. Only those
companies that are not statutorily
eligible for an exemption are required to
file reports.

NHTSA does not believe that this
proposed rule, reflecting current data,
affects the impacts described in the final
regulatory evaluation prepared for the
final rule establishing Part 544 (52 FR
59; January 2, 1987). Accordingly, a
separate regulatory evaluation has not
been prepared for this rulemaking
action. The cost estimates in the 1987
final regulatory evaluation should be
adjusted for inflation, using the Bureau
of Labor Statistics Consumer Price Index
for 2011 (see http://www.bls.gov/cpi).
The agency estimates that the cost of
compliance is $50,000 (1987 dollars) for
any insurer added to Appendix A,
$20,000 (1987 dollars) for any insurer
added to Appendix B, and $5,770 (1987
dollars) for any insurer added to
Appendix C. If this proposed rule is
made final, for Appendix A, the agency
would propose to remove two
companies; for Appendix B, the agency
would propose to remove one company;
and for Appendix C, the agency would
propose to make no change. The agency
estimates that the net effect of this
proposal, if made final, would be a cost
decrease of approximately $120,000
(1987 dollars) to insurers as a group.

Interested persons may wish to
examine the 1987 final regulatory
evaluation. Copies of that evaluation
were placed in Docket No. T86-01;
Notice 2. Any interested person may
obtain a copy of this evaluation by
writing to NHTSA, Technical Reference
Division, 1201 New Jersey Avenue, SE.,
East Building, Ground Floor, Room

E12-100, Washington, DC 20590, or by
calling (202) 366—2588.

2. Paperwork Reduction Act

The information collection
requirements in this proposed rule were
submitted to the Office of Management
and Budget (OMB) pursuant to the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
This collection of information is
assigned OMB Control Number 2127—
0547 (“Insurer Reporting
Requirements”). This collection of
information is approved for use through
April 30, 2012 and the agency will seek
to extend the approval afterwards. The
existing information collection indicates
that the number of respondents for this
collection is thirty, however, the actual
number of respondents fluctuates from
year to year. Therefore, because the
number of respondents required to
report for this final rule does not exceed
the number of respondents indicated in
the existing information collection, the
agency does not believe that an
amendment to the existing information
collection is necessary.

3. Regulatory Flexibility Act

The agency also considered the effects
of this rulemaking under the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.). I certify that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities. The rationale for the
certification is that none of the
companies proposed for Appendices A,
B, or C are construed to be a small entity
within the definition of the RFA. “Small
insurer” is defined, in part under 49
U.S.C. 33112, as any insurer whose
premiums for all forms of motor vehicle
insurance account for less than 1
percent of the total premiums for all
forms of motor vehicle insurance issued
by insurers within the United States, or
any insurer whose premiums within any
State, account for less than 10 percent
of the total premiums for all forms of
motor vehicle insurance issued by
insurers within the State. This notice
would exempt all insurers meeting
those criteria. Any insurer too large to
meet those criteria is not a small entity.
In addition, in this rulemaking, the
agency proposes to exempt all “self
insured rental and leasing companies”
that have fleets of fewer than 50,000
vehicles. Any self-insured rental and
leasing company too large to meet that
criterion is not a small entity.

4. Federalism

This action has been analyzed
according to the principles and criteria
contained in Executive Order 12612,

and it has been determined that the
proposed rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

5. Environmental Impacts

In accordance with the National
Environmental Policy Act, NHTSA has
considered the environmental impacts
of this proposed rule and determined
that it would not have a significant
impact on the quality of the human
environment.

6. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading, at the beginning of this
document to find this action in the
Unified Agenda.

7. Plain Language

Executive Order 12866 and the
President’s memorandum of June 1,
1998, require each agency to write all
rules in plain language. Application of
the principles of plain language
includes consideration of the following
questions:

e Have we organized the material to
suit the public’s needs?

e Are the requirements in the
proposal clearly stated?

¢ Does the proposal contain technical
language or jargon that is not clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
proposal easier to understand?

If you have any responses to these
questions, you can forward them to me
several ways:

a. Mail: Carlita Ballard, Office of
International Policy, Fuel Economy and
Consumer Programs, NHTSA, 1200 New
Jersey Avenue, SE., (West Building)
Washington, DC 20590;

b. E-mail: Carlita.Ballard@dot.gov; or

c. Fax: (202) 493-2990.

IV. Comments
Submission of Comments

1. How can I influence NHTSA'’s
thinking on this proposed rule?

In developing our rules, NHTSA tries
to address the concerns of all our
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stakeholders. Your comments will help
us improve this rule. We invite you to
provide views on our proposal, new
data, a discussion of the effects of this
proposal on you, or other relevant
information. We welcome your views on
all aspects of this proposed rule. Your
comments will be most effective if you
follow the suggestions below:

e Explain your views and reasoning
clearly.

¢ Provide solid technical and cost
data to support your views.

e If you estimate potential costs,
explain how you derived the estimate.

e Provide specific examples to
illustrate your concerns.

e Offer specific alternatives.

¢ Include the name, date, and docket
number with your comments.

2. How do I prepare and submit
comments?

Your comments must be written in
English. To ensure that your comments
are correctly filed in the Docket, please
include the docket number of this
document in your comments.

Your comments must not exceed 15
pages long (49 CFR 553.21). We
established this limit to encourage you
to write your primary comments
concisely. You may attach necessary
documents to your comments. We have
no limit on the attachments’ length.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

Comments may also be submitted to
the docket electronically by logging onto
the Federal eRulemaking Portal Web site
at http://www.regulation.gov. Follow the
online instructions for submitting
comments.

3. How can I be sure that my comments
were received?

If you wish Docket Management to
notify you, upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will mail the postcard.

4. How do I submit confidential
business information?

If you wish to submit any information
under a confidentiality claim, you
should submit three copies of your
complete submission, including the
information you claim as confidential
business information, to the Chief
Counsel, Office of Chief Counsel,
NHTSA, 1200 New Jersey Avenue, SE.,
West Building, Washington, DC 20590.
In addition, you should submit two
copies, from which you have deleted the

claimed confidential business
information, to Docket Management at
the address given above under
ADDRESSES. When you send a comment
containing information claimed to be
confidential business information, you
should include a cover letter addressing
the information specified in our
confidential business information
regulation (49 CFR part 512).

5. Will the agency consider late
comments?

NHTSA will consider all comments
that Docket Management receives before
the close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider, in developing
a final rule (assuming that one is
issued), we will consider that comment
as an informal suggestion for future
rulemaking action.

6. How can I read the comments
submitted by other people?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above,
in the same location. You may also see
the comments on the Internet. To read
the comments on the Internet, log onto
the Federal eRulemaking Portal at
http://www.regulation.gov.

V. Conclusion

Based on the foregoing, we are
proposing to amend Appendices B and
C of 49 CFR 544, Insurer Reporting
Requirements. We are also amending
§544.5 to revise the example given the
recent update to the reporting
requirements.

List of Subjects in 49 CFR Part 544

Crime insurance, Insurance, Insurance
companies, Motor vehicles, Reporting
and recordkeeping requirements.

In consideration of the foregoing, 49
CFR Part 544 is proposed to be amended
as follows:

PART 544—[AMENDED]

1. The authority citation for part 544
continues to read as follows:

Authority: 49 U.S.C. 33112; delegation of
authority at 49 CFR 1.50.

2. Paragraph (a) of §544.5 is revised
to read as follows:

§544.5 General requirements for reports.
(a) Each insurer to which this part

applies shall submit a report annually

before October 25, beginning on October

25, 1986. This report shall contain the
information required by § 544.6 of this
part for the calendar year 3 years
previous to the year in which the report
is filed (e.g., the report due by October
25, 2011, will contain the required

information for the 2008 calendar year).
* * * * *

3. Appendix A to part 544 is revised
to read as follows:

Appendix A—Insurers of Motor Vehicle
Insurance Policies Subject to the
Reporting Requirements in Each State
in Which They Do Business

Allstate Insurance Group

American Family Insurance Group

American International Group

Auto Club Enterprise Insurance Group

Auto-Owners Insurance Group

Berkshire Hathaway/GEICO Corporation
Group

Erie Insurance Group

Farmers Insurance Group

Hartford Insurance Group

Liberty Mutual Insurance Companies

Metropolitan Life Auto & Home Group

Mercury General Group

Nationwide Group

Progressive Group

State Farm Group

Travelers Companies

USAA Group

4. Appendix B to part 544 is revised
to read as follows:

Appendix B—Issuers of Motor Vehicle
Insurance Policies Subject to the
Reporting Requirements Only in
Designated States

Alfa Insurance Group (Alabama)

Auto Club (Michigan)

Commerce Group, Inc. (Massachusetts)

Kentucky Farm Bureau Group (Kentucky)

New Jersey Manufacturers Group (New
Jersey)

Safety Group (Massachusetts)

Southern Farm Bureau Group (Arkansas,
Mississippi)

Tennessee Farmers Companies (Tennessee)
5. Appendix C to part 544 is revised

to read as follows:

Appendix C—Motor Vehicle Rental and
Leasing Companies (Including
Licensees and Franchisees) Subject to
the Reporting Requirements of Part 544

Avis Budget Group (subsidiary of Cendant)

Dollar Thrifty Automotive Group

Enterprise Holding Inc./Enterprise Rent-A-
Car Company

Hertz Rent-A-Car Division (subsidiary of The
Hertz Corporation)

U-Haul International, Inc. (subsidiary of
AMERCO)

Issued on: April 7, 2011.
Joseph S. Carra,

Acting, Associate Administrator for
Rulemaking.

[FR Doc. 2011-8729 Filed 4-11-11; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 110328226—1228-02]
RIN 0648-XA272

Listing Endangered and Threatened
Species; 90-Day Finding on a Petition
To List Chinook Salmon

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of 90-day petition
finding; request for information.

SUMMARY: We, NMFS, announce a 90-
day finding for a petition to list the
Chinook salmon (Oncorhynchus
tshawytscha) in the Upper Klamath and
Trinity Rivers Basin as threatened or
endangered and designate critical
habitat under the Endangered Species
Act (ESA). We find that the petition
presents substantial scientific
information indicating the petitioned
actions may be warranted. We will
conduct a status review of the Chinook
salmon in the Upper Klamath and
Trinity Rivers Basin to determine if the
petitioned actions are warranted. To
ensure that the review is
comprehensive, we solicit information
pertaining to this species and its habitat
from all interested parties.

DATES: Information related to this
petition finding must be received by
June 13, 2011.

ADDRESSES: You may submit comments,
identified by RIN 0648—-XA272, by any
of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http//
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail or hand-delivery: Assistant
Regional Administrator, Protected
Resources Division, Attn: Rosalie del
Rosario, National Marine Fisheries
Service, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802—4213.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov shortly after
receipt. All personal identifying
information (e.g., name, address, etc.)
voluntarily submitted by the commenter
may be publically accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information. We will accept
anonymous comments (if you wish to

remain anonymous enter N/A in the
required fields). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only. If your
submission is made via hardcopy that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review to the
extent consistent with applicable law.
However, we cannot guarantee that we
will be able to do so. The petition and
other pertinent information are also
available electronically at the NMFS
Southwest Region Web site at http://
swr.nmfs.noaa.gov/.

FOR FURTHER INFORMATION CONTACT:
Rosalie del Rosario, NMFS, Southwest
Region Office, (562) 980—-4085; or Lisa
Manning, NMFS, Office of Protected
Resources, (301) 713-1401.

SUPPLEMENTARY INFORMATION:

Background

On January 28, 2011, the Secretary of
Commerce received a petition from the
Center for Biological Diversity, Oregon
Wild, Environmental Protection
Information Center, and The Larch
Company (hereafter, the Petitioners),
requesting that we list Chinook salmon
(Oncorhynchus tshawytscha) in the
Upper Klamath Basin under the
Endangered Species Act (ESA) (16
U.S.C. 1531 et seq.). In their petition,
the Petitioners used various phrases as
well as “Upper Klamath Basin” to
describe the area in which they are
requesting that we list Chinook salmon.
Because their request is generally made
in reference to the Upper Klamath and
Trinity Rivers evolutionarily significant
unit (ESU) of Chinook salmon, we will
use the description of the currently
defined ESU to describe the area in
which they are requesting that we list
Chinook salmon, and we will
hereinafter refer to that area as the
Upper Klamath and Trinity Rivers
Basin. NMFS described all Klamath
River Basin populations of Chinook
salmon from the Trinity River and
Klamath River upstream from the
confluence of the Trinity River as the
Upper Klamath and Trinity Rivers ESU,
which includes both spring-run and fall-
run fish (63 FR 11487; March 9, 1998).

The Petitioners recommend three
alternatives for listing Chinook salmon:
(1) List spring-run only as a separate
ESU; (2) list spring-run as a distinct
population segment (DPS) within the
Upper Klamath and Trinity Rivers ESU;
or (3) list the currently defined Upper
Klamath and Trinity Rivers ESU, which
includes both spring-run and fall-run.
The petitioners also request designation

of critical habitat for the Chinook
salmon populations that are found to
warrant listing.

ESA Statutory Provisions and Policy
Considerations

Section 4(b)(3)(A) of the ESA (16
U.S.C. 1533(b)(3)(A)) requires that we
make a finding as to whether a petition
to list, delist, or reclassify a species
presents substantial scientific or
commercial information indicating the
petitioned action may be warranted.
ESA implementing regulations define
substantial information as the amount of
information that would lead a
reasonable person to believe the
measure proposed in the petition may
be warranted (50 CFR 424.14(b)(1)). In
determining whether substantial
information exists for a petition to list
a species, we take into account several
factors, including information submitted
with, and referenced in, the petition and
all other information readily available in
our files. To the maximum extent
practicable, this finding is to be made
within 90 days of the receipt of the
petition (16 U.S.C. 1533(b)(3)(A)), and
the finding is to be published promptly
in the Federal Register. If we find that
a petition presents substantial
information indicating that the
requested action may be warranted,
section 4(b)(3)(A) of the ESA (16 U.S.C.
1533(b)(3)(A)) requires the Secretary of
Commerce (Secretary) to conduct a
status review of the species. Section
4(b)(3)(B) (16 U.S.C. 1533(b)(3)(B))
requires the Secretary to make a finding
as to whether or not the petitioned
action is warranted within 12 months of
receipt of the petition (12-month
finding). The Secretary has delegated
the authority for these actions to the
NOAA Assistant Administrator for
Fisheries.

Under the ESA, a listing
determination can address a species,
subspecies, or a DPS of a vertebrate
species (16 U.S.C. 1532(16)). In 1991,
we issued the Policy on Applying the
Definition of Species Under the
Endangered Species Act to Pacific
Salmon (ESU Policy; 56 FR 58612;
November 20, 1991), which explains
that Pacific salmon populations will be
considered a DPS, and hence a “species”
under the ESA, if it represents an
“evolutionarily significant unit” of the
biological species. The two criteria for
delineating an ESU are: It is
substantially reproductively isolated
from other conspecific populations, and
it represents an important component in
the evolutionary legacy of the species.
The ESU Policy was used to define the
Upper Klamath and Trinity Rivers
Chinook salmon ESU in 1998 (63 FR
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11482, 11493; March 9, 1998), and we
use it exclusively for defining distinct
population segments of Pacific salmon.
In 1996, the U.S. Fish and Wildlife
Service (USFWS) and NMFS published
the Policy Regarding the Recognition of
Distinct Vertebrate Population Segments
Under the Endangered Species Act (DPS
Policy; 61 FR 4722; February 7, 1996) to
clarify the interpretation of the phrase
“distinct population segment.” This
policy provides two criteria for
identifying DPSs: Discreteness from
other populations and significance to its
taxon. In announcing this policy,
USFWS and NMFS indicated that the
ESU Policy for Pacific salmon was
consistent with the DPS Policy and that
NMFS would continue to use the ESU
Policy for Pacific salmon.

The ESA defines an endangered
species as “any species which is in
danger of extinction throughout all or a
significant portion of its range” (16
U.S.C. 1532(6)). A threatened species is
defined as a species that is “likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range” (16
U.S.C. 1532(20)). Under section 4(a)(1)
of the ESA (16 U.S.C. 1533(a)(1)), a
species may be determined to be
threatened or endangered as a result of
any of the following factors: (1) Present
or threatened destruction, modification,
or curtailment of habitat or range; (2)
over-utilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
manmade factors affecting its continued
existence. Listing determinations are
made solely on the basis of the best
scientific and commercial data available
after conducting a review of the status
of the species and taking into account
efforts made by any state or foreign
nation to protect such species.

Upper Klamath and Trinity Rivers
Chinook Salmon ESU

In 1998, we completed a status review
of west coast Chinook salmon
populations that defined the Upper
Klamath and Trinity Rivers Chinook
salmon ESU as including all spring-run
and fall-run populations from the
Trinity River and the Klamath River
upstream from the confluence of the
Trinity River (NMFS, 1998). Based on
the health of the fall-run populations
within the ESU, we concluded the ESU
was not at significant risk of extinction
nor likely to become endangered in the
foreseeable future, and therefore, did
not warrant listing under the ESA (63
FR 11482, 11493; March 9, 1998). The
Petitioners essentially request NMFS to

revisit our previous conclusion based on
more recent information and the current
status of this ESU.

Analysis of Petition

The Petition contains information and
arguments in support of listing Chinook
salmon under the three alternatives
recommended by the Petitioners. The
Petitioners also include information on
spring-run and fall-run Chinook salmon,
including life history and physiology,
diet, associated fish species, habitat
requirements, historic and current
distribution, and population status and
trends.

Under the first recommended
alternative, the Petitioners present new
genetic evidence to suggest the spring-
run Chinook salmon populations in the
Upper Klamath and Trinity Rivers ESU
may qualify as a separate ESU from the
fall-run populations. They also present
information indicating the spring-run
Chinook salmon may meet the ESU
criteria: (1) They are substantially
reproductively isolated, and (2)
represent an important component in
the evolutionary legacy of the species.
The Petitioners also argue that the
genetic differentiation in the Upper
Klamath and Trinity Rivers ESU runs is
scaled similarly to the Central Valley
Chinook salmon runs, and that the
designation of Central Valley spring and
fall runs as separate ESUs sets a
precedent for the Upper Klamath and
Trinity Rivers ESU Chinook salmon
runs to be managed separately.

Under the second recommended
listing alternative, the Petitioners
present arguments that spring-run
Chinook salmon in the Upper Klamath
and Trinity Rivers ESU meet the two
criteria to be considered a DPS:
Discreteness and significance. As we
described above, NMFS’ policy is to list
Pacific salmon stocks, such as Chinook
salmon, as an ESU under the criteria
described in the ESU Policy (56 FR
58612; November 20, 1991) rather than
a DPS under the criteria described in the
DPS Policy (61 FR 4722; February 7,
1996).

Under the third recommended listing
alternative, the Petitioners argue spring-
run populations are important to the
overall viability of the Upper Klamath
and Trinity Rivers Chinook salmon ESU
and their status justifies listing the
entire ESU.

The Petitioners also present
substantial information on the status of
spring-run and fall-run Chinook salmon
populations in the Upper Klamath and
Trinity Rivers Basin. They cite
numerous reports describing the
significant decline and low numbers in
the populations of the two runs of fish

that additionally are increasingly
dominated by hatchery fall-run Chinook
salmon (e.g., Moyle et al. 2008; National
Research Council 2004). The Petitioners
also provide a detailed description and
an analysis of the five listing factors in
support of their contention that spring-
run or the entire Upper Klamath and
Trinity Rivers Chinook salmon ESU
warrants listing. According to the
petition, a history of dams, mining,
water diversions, habitat degradation,
disease, and fisheries, among other
factors, have played a key role in the
decline of the populations.

Petition Finding

Based on the information contained in
the petition, which is summarized
above, and the criteria specified in 50
CFR 424.14(b)(2), we find that the
petition presents substantial scientific
and commercial information indicating
that the petitioned actions concerning
listing spring-run Chinook salmon in
the Upper Klamath and Trinity Rivers
Basin as a separate ESU or listing the
entire Upper Klamath and Trinity Rivers
Chinook salmon ESU may be warranted.
Accordingly, we will convene a
biological review team (BRT) to assess
the status of Upper Klamath and Trinity
Rivers Chinook salmon and evaluate the
petitioned actions. The BRT will: (1)
Compile and evaluate biological and
ecological information necessary to
assess whether the spring-run
component of the currently defined ESU
should be a separate ESU, and if so,
compile and evaluate biological
information necessary to assess its
status; and (2) if the spring-run
component does not warrant delineation
as a separate ESU, it will compile and
evaluate biological and ecological
information necessary to assess the
status of the currently defined ESU. In
addition, the BRT will evaluate Chinook
salmon hatchery stocks and programs in
the Upper Klamath and Trinity Rivers
Basin to assess the level of divergence
between hatchery and naturally
spawning stocks. We will use the results
of this status review in making a
determination as to whether or not the
petitioned actions are warranted.

Under section 4(b)(3)(A) of the ESA
(16 U.S.C. 1533(b)(3)(A)), this finding
requires NMFS to commence a status
review of the species. We are now
initiating this review, and thus, the
Upper Klamath and Trinity Rivers
Chinook salmon ESU is considered a
candidate species (50 CFR 424.02(b)).
Within 12 months of the receipt of the
petition (by January 28, 2012), we will
make a finding as to whether the
petitioned actions are warranted as
required by section 4(b)(3)(B) of the ESA
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(16 U.S.C. 1533(b)(3)(B)). If any of the
petitioned actions are warranted, we
will publish a proposed rule and solicit
public comments before preparing a
final rule.

Information Solicited for Status Review

To ensure the status review is based
on the best available scientific and
commercial data, we are soliciting
information on Chinook salmon in the
Upper Klamath and Trinity Rivers
Basin. We request information from the
public, concerned governmental
agencies, Native American Tribes, the
scientific community, agricultural and
forestry groups, conservation groups,
fishing groups, industry, and any other
interested parties concerning the current
and/or historical status of Chinook
salmon in the Upper Klamath and
Trinity Rivers Basin. Specifically, we
request information on: (1) Historic and
current distribution, presence, and
abundance of this species throughout its
range; (2) historic and current life
history traits of spring-run and fall-run
populations; (3) historic and current
Chinook salmon habitat conditions; (4)
population status and trends; (5) genetic
population structure of spring-run and
fall-run; (6) reproductive isolation of
spring-run and fall-run; (7) information
on any current or planned activities that
may adversely impact the species,
including but not limited to
commercial, recreational, and Tribal
harvest, especially as related to the five
factors specified in section 4(a)(1) of the
ESA (16 U.S.C. 1533(a)(1)) and listed
above; and (8) ongoing efforts to protect
and restore the species and its habitat.

We request that all information be
accompanied by: (1) Supporting
documentation such as maps,
bibliographic references, or reprints of
pertinent publications; and (2) the
submitter’s name, address, and any
association, institution, or business that
the person represents. Please note that
submissions merely stating support for

or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination based on the best
available scientific and commercial
data.

Critical Habitat

Section 3(5) of the ESA (16 U.S.C.
1532(5)) defines critical habitat as: (1)
Specific areas within the geographical
area occupied by the species at the time
of listing, on which are found those
physical or biological features that are
essential to the conservation of the
listed species and that may require
special management considerations or
protection; and (2) specific areas outside
the geographical area occupied by the
species at the time of listing that are
essential for the conservation of a listed
species. Critical habitat shall be
specified to the maximum extent
prudent and determinable at the time
the species is proposed for listing. If
designation of critical habitat is not
prudent or determinable, the reasons
will be stated in the 12-month finding.

We also request information on areas
that may qualify as critical habitat for
Chinook salmon in the Upper Klamath
and Trinity Rivers Basin. Areas that
include the physical and biological
features essential to the conservation of
the species should be identified. Areas
outside the present range should also be
identified if such areas are essential to
the conservation of the species.
Essential features may include, but are
not limited to: (1) Space for individual
and population growth and for normal
behavior; (2) food, water, air, light,
minerals, or other nutritional and
physiological requirements; (3) cover or
shelter; (4) sites for breeding,
reproduction, or rearing of offspring;
and (5) habitats that are protected from
disturbance or are representative of the
historic geographical and ecological

distributions of the species (50 CFR
424.12(b)).

For areas having physical and
biological features that may be essential
to conservation, We request information
describing: (1) The activities that affect
the essential features or that could be
affected by the designation; and (2) the
economic costs and benefits of
management measures likely to result
from the designation. NMFS is required
to consider the probable economic and
other impacts on proposed or ongoing
activities in making a final critical
habitat designation (50 CFR 424.19).

Peer Review

On July 1, 1994, NMFS and USFWS
(the Services) jointly published a series
of policies regarding listings under the
ESA, including a policy for peer review
of scientific data (59 FR 34270). In
addition, on January 14, 2005, the Office
of Management and Budget (OMB)
published its Final Information Quality
Bulletin for Peer Review (70 FR 2664).
The purpose of the Services’ peer
review policy is to ensure listings are
based on the best scientific and
commercial data available. The purpose
of the OMB Bulletin is to enhance the
quality and credibility of the
government’s scientific information. We
are soliciting the names of recognized
experts in the field that could take part
in the peer review process for this status
review. Independent peer reviewers can
be selected from the academic and
scientific community, Tribal and other
Native American groups, Federal and
State agencies, the private sector, and
public interest groups.

Authority: 16 U.S.C. 1531 et seq.

Dated: April 6, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2011-8736 Filed 4-11-11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

USDA Reassigns Domestic Cane
Sugar Allotments and Increases the
Fiscal Year 2011 Raw Sugar Tariff-Rate
Quota

AGENCY: Office of the Secretary, USDA.
ACTION: Notice.

SUMMARY: The Secretary of Agriculture
today announced a reassignment of
surplus sugar under domestic cane
sugar allotments of 325,000 short tons
raw value (STRV) to imports, and
increased the fiscal year (FY) 2011 raw
sugar tariff-rate quota (TRQ) by the same
amount.

DATES: Effective: April 12, 2011.

FOR FURTHER INFORMATION CONTACT:
Angel F. Gonzalez, Import Policies and
Export Reporting Division, Foreign
Agricultural Service, AgStop 1021, U.S.
Department of Agriculture, Washington,
DC 20250-1021; or by telephone (202)
720-2916; or by fax to (202) 720-0876;
or by e-mail to
angel.f.gonzalez@fas.usda.gov.

SUPPLEMENTARY INFORMATION: USDA’s
Commodity Credit Corporation (CCC)
today announces the reassignment of
projected surplus cane sugar marketing
allotments under the FY 2011 (October
1, 2010-September 30, 2011) Sugar
Marketing Allotment Program. The FY
2011 cane sector allotment and cane
state allotments are larger than can be
fulfilled by domestically-produced cane
sugar, so the surplus was reassigned to
raw sugar imports as required by law.
Upon review of the domestic sugarcane
processors’ sugar marketing allocations
relative to their FY 2011 expected raw
sugar supplies, CCC determined that all
sugarcane processors had surplus
allocation. Therefore, all sugarcane
states’ sugar marketing allotments are
reduced with this reassignment. The
new cane state allotments are Florida,
1,856,850 STRV; Louisiana, 1,577,810

STRV; Texas, 173,016 STRV; and
Hawaii, 283,216 STRV. The FY 2011
sugar marketing allotment program will
not prevent any domestic sugarcane
processors from marketing all of their
FY 2011 sugar supply.

On August 5, 2010, USDA established
the FY 2011 TRQ for raw cane sugar at
1,231,497 STRV (1,117,195 metric tons
raw value, MTRV*), the minimum the
United States is committed under the
World Trade Organization (WTO)
Uruguay Round Agreements. Pursuant
to Additional U.S. Note 5 to Chapter 17
of the U.S. Harmonized Tariff Schedule
(HTS) and Section 359k of the
Agricultural Adjustment Act of 1938, as
amended, the Secretary of Agriculture
today increased the quantity of raw cane
sugar imports of the HTS subject to the
lower tier of duties during FY 2011 by
325,000 STRV. With this increase, the
overall FY 2011 raw sugar TRQ is now
1,556,497 STRV (1,412,030 MTRV). Raw
cane sugar under this quota must be
accompanied by a certificate for quota
eligibility and may be entered under
subheading 1701.11.10 of the HTS until
September 30, 2011. The Office of the
U.S. Trade Representative will allocate
this increase among supplying countries
and customs areas.

This action is being taken after a
determination that additional supplies
of raw cane sugar are required in the
U.S. market. USDA will closely monitor
stocks, consumption, imports and all
sugar market and program variables on
an ongoing basis, and may make further
program adjustments during FY 2011 if
needed.

* Conversion factor: 1 metric ton =
1.10231125 short tons.

Dated: April 6, 2011.
Karis T. Gutter,

Acting Under Secretary, Farm and Foreign
Agricultural Services.

[FR Doc. 2011-8570 Filed 4—11-11; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Notice of Funding Availability: Inviting
Applications for McGovern-Dole
International Food for Education and
Child Nutrition Program’s
Micronutrient-Fortified Food Aid
Products Pilot; Correction

AGENCY: Foreign Agricultural Service.

ACTION: Notice; correction.

SUMMARY: The Foreign Agricultural
Service (FAS) published a notice in the
Federal Register on March 14, 2011,
inviting proposals for the McGovern-
Dole International Food for Education
and Child Nutrition (McGovern-Dole)
Program Micronutrient-Fortified Food
Aid Products Pilot (MFFAPP). The
notice stated that eligible applicants
could submit proposals through June 10,
2011. This date was incorrect and, by
this notice, FAS is correcting the due
date to June 15, 2011.

DATES: Effective on April 12, 2011

FOR FURTHER INFORMATION CONTACT: Paul
Alberghine, or by phone:

(202) 720-2235; or by e-mail:
Paul.Alberghine@fas.usda.gov.

SUPPLEMENTARY INFORMATION: FAS
published a notice in the Federal
Register on March 14, 2011 (76 FR
13598) that indicated that the
application due date for proposals for
funding under the MFFAPP was June
10, 2011. This date, which was
incorrect, appeared in the SUMMARY
section, the DATES section, and
subsection IV.C. of the SUPPLEMENTARY
INFORMATION section.

The correct application due date is
June 15, 2011. By this notice, FAS
informs applicants for funding under
the MFFAPP that all applications must
be received by 5 p.m. Eastern Daylight
Time, June 15, 2011. Applications
received after this date will not be
considered.

Dated: April 4, 2011.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2011-8584 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Consultative Group To Eliminate the
Use of Child Labor and Forced Labor
in Imported Agricultural Products

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Request for Comment on
Guidelines for Eliminating Child and
Forced Labor in Agricultural Supply
Chains.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture
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(USDA) invites public comment on the
guidelines included at the end of this
notice for a voluntary initiative to
enable entities to reduce the likelihood
that agricultural products or
commodities imported into the United
States are produced by forced labor or
child labor. In addition to accepting
written comments, USDA will be
holding a public meeting of the
Consultative Group to Eliminate the Use
of Child Labor and Forced Labor in
Imported Agricultural Products
(Consultative Group) on May 12, 2011 to
hear oral comments on the guidelines.

The Notice sets forth the guidelines,
as well as the process for submitting
written comments and for requesting to
appear at the public meeting. Issuance
of these guidelines and creation of the
Consultative Group were provided for in
The Food, Conservation, and Energy Act
of 2008 (the Act), also known as the
2008 Farm Bill.

DATES:

e April 29, 2011—Due date for
submission of requests to make an oral
statement at the Public Meeting. (See
Requirements for Submissions and
Meeting Procedures below.)

e May 6, 2011—Due date to notify
intention to attend the Public Meeting
without making a statement or to
request special accommodations.

e May 12, 2011—Public Meeting of
Consultative Group to Eliminate the Use
of Child Labor and Forced Labor in
Imported Agricultural Products, Room
104—A, Jamie L. Whitten Building, 12th
and Jefferson Drive, SW., Washington,
DC 20250, beginning at 8:30 a.m.

e July 11, 2011—Final date for
submission of written statements.
ADDRESSES: You may make written
submissions by any of the following
methods: by mail to the Office of
Agreements and Scientific Affairs,
Foreign Agricultural Service, U.S.
Department of Agriculture, Stop 1040,
1400 Independence Ave., SW.,
Washington, DC 20250; by hand
(including DHL, FedEx, UPS, etc.) to the
Office of Agreements and Scientific
Affairs, Foreign Agricultural Service,
U.S. Department of Agriculture, Room
4133-S, 1400 Independence Ave., SW.,
Washington, DC 20250; by e-mail to:
Steffon.Brown@fas.usda.gov; or by fax to
(202) 720-0340.

FOR FURTHER INFORMATION CONTACT: The
Office of Agreements and Scientific
Affairs by phone on (202) 720-6219; by
email addressed to
Steffon.Brown@fas.usda.gov; or by mail
addressed to the Office of Agreements
and Scientific Affairs, Foreign
Agricultural Service, U.S. Department of
Agriculture, Stop 1040, 1400

Independence Ave., SW., Washington,
DC 20250.

SUPPLEMENTARY INFORMATION: Section
3205 of the Food, Conservation, and
Energy Act of 2008 (Farm Bill, Public
Law 110-246) created the Consultative
Group to Eliminate the Use of Child
Labor and Forced Labor in Imported
Agricultural Products (Consultative
Group) to develop recommendations
relating to a standard set of practices for
independent, third-party monitoring
and verification for the production,
processing, and distribution of
agricultural products or commodities to
reduce the likelihood that agricultural
products or commodities imported into
the United States are produced with the
use of forced labor or child labor. As
required by the statute, the Consultative
Group is made up of officials from the
Departments of Agriculture, Labor and
State as well as representatives of
agricultural enterprises, non-
governmental organizations, academic
and research institutions and a third
party certification body. Within one
year after receiving the Consultative
Group’s recommendations, the Secretary
of Agriculture is required to release
guidelines for a voluntary initiative to
enable entities to address issues raised
by the Trafficking Victims Protection
Act of 2000 (22 U.S.C. 7101 et seq.).
These guidelines must be published in
the Federal Register and made available
for public comment for a period of 90
days. The Consultative Group will
terminate on December 31, 2012.

On December 21, 2010, the
Consultative Group presented its
recommendations to Secretary Vilsack.
On January 31, 2011, USDA reported the
recommendations to Congress. They are
now available on USDA’s Web site at
the following URL: http://
www.fas.usda.gov/info/Child labor/
Childlabor.asp. The Secretary has
elected to issue guidelines based on the
Consultative Group’s recommendations
without change. Those guidelines are
reproduced at the end of this notice.

As there are a wide variety of
circumstances and relationships in
commercial systems in the agricultural
sector, the Guidelines focus on essential
elements for credible, up-to-date
monitoring and verification systems
rather than prescribing specific detailed
steps for all companies to use. There are
many ways companies and other
entities could implement these
guidelines to fit their specific
circumstances, and the methods which
are suggested in the text are certainly
not exhaustive. USDA hopes that these
guidelines will serve to advance the
cause of eliminating the use of forced

labor and the worst forms of child labor
in agricultural supply chains. We are
interested to receive comments and
particularly to engage interested parties
in further discussions on ways these
guidelines might be used.

Following are some questions to help
respondents in framing their comments:

(a) How do the guidelines compare to
current practices of companies, industry
groups, and certification/accreditation
organizations that are interested in
making use of these guidelines? What
challenges do you see for incorporating
the guidelines into existing or new
programs? Are there additional market-
based incentives or government actions
that would help in overcoming these
challenges?

(b) Are there areas of the guidelines
that need to be more fully developed in
order to: (1) Make them useful for a
particular industry; (2) increase public
confidence in the integrity of programs
that utilize the guidelines or (3)
adequately address victim protection
concerns?

(c) What additional steps by the U.S.
Government would be helpful to aid
entities in adopting and implementing
the guidelines?

Requirements for Written Comment
Submissions

Written submissions in response to
this notice must be made in English and
should not exceed 30 single-spaced
standard letter-size pages in 12-point
type, including attachments. Comments
may be submitted by any of the methods
described in the ADDRESSES section of
this notice, but should be submitted no
later than July 11, 2011. All comments
will be posted on the FAS Web site.

Requirements for Participation in the
Public Meeting

By April 29, 2011, all interested
parties wishing to make an oral
statement at the public meeting must
submit the name, address, telephone
number, facsimile number and e-mail
address of the attendee(s) representing
their organization by e-mail to:
Steffon.Brown@fas.usda.gov. Requests
to present oral statements must be
accompanied by a written statement
which, at a minimum, identifies key
issues to be addressed in the oral
statement. Depending on the number of
identified participants, oral statements
before the Consultative Group may be
subject to time limits in order to
accommodate all participants. The
meeting will be open to the public and
all submissions will be posted on the
FAS Web site. USDA is a controlled
access facility. Therefore, individuals
who wish to attend the meeting without
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making a statement must also register
with the Consultative Group so that
arrangements can be made for them to
be allowed to enter the facility. Persons
who wish to register or to request
special accommodations for a disability
or other reasons must submit a
notification by e-mail to:
Steffon.Brown@fas.usda.gov by May 6,
2011. No electronic media coverage will
be allowed. Press inquiries should be
directed to the USDA Office of
Communications at (202) 720-4623.

Guidelines

The following program elements
should be part of any program intended
to reduce the likelihood that imported
agricultural products are produced with
the use of forced labor or child labor.
Section L. below provides relevant
definitions for the guidelines that
follow; section II outlines the elements
that should be included in company
programs; and section III describes the
role of independent third-party
reviewers.

I. Definitions

Given the variety of existing programs
and the varying use of terms from one
to another, the Group agreed on the
following operating definitions for its
recommended program:

Agricultural Products—Goods in
chapters 1-24 of the Harmonized
System, other than fish, as well as a few
additional products outside of those
chapters, including raw cotton, raw
wool, hides, skins, proteins, and
essential oils.

Child Labor—The worst forms of
child labor as defined in ILO
Convention 182, the Convention
Concerning the Prohibition and
Immediate Action for the Elimination of
the Worst Forms of Child Labor.

Company—An entity involved in the
production, processing and distribution
of agricultural products or commodities;
or an entity which uses such products
or commodities as inputs into further
processed goods.

Forced Labor—All work or service
that is exacted from any individual
under menace of any penalty for
nonperformance of the work or service,
and for which the work or service is not
offered voluntarily; or the work or
service is performed as a result of
coercion, debt bondage, or involuntary
servitude (as those terms are defined in
section 103 of the Trafficking Victims
Protection Act of 2000 (22 U.S.C. 7102);
and by 1 or more individuals who, at
the time of performing the work or
service, were being subjected to a severe
form of trafficking in persons (as that
term is defined in that section).

Independent Third Party
Monitoring—Process of evaluating the
implementation of standards on child
labor and forced labor by a company’s
supplier(s) through announced and
unannounced audits conducted on
randomly selected suppliers carried out
by independent monitors.

Producer—Source(s) of raw
agricultural materials used by
companies; could be individual farms or
groups of farms organized into an
association or cooperative.

Remediation—Activities or systems
that a company puts in place to address
non-compliance with the child labor
and forced labor standards identified
through monitoring and/or verification.
The remedies may apply to individuals
adversely affected by the non-compliant
conduct or to address broader
systematic processes and/or those of its
suppliers.

Supplier—Any organization or
individual in the supply chain of a
particular agricultural product or
commodity.

Supply Chain—All organizations and
individuals involved in producing,
processing, and/or distributing an
agricultural product or commodity from
its point of origin to the company.

Verification—Process by which a
company is evaluated to determine
compliance with its documented
program, including standards on child
labor and forced labor. Includes an
evaluation of (1) data gathered through
monitoring activities to ensure results
are reliable and process is credible; and
(2) the system established to remediate
violations to determine if remediation is
implemented and effective.

Violation—An instance where the use
of child labor and/or forced labor has
been identified and/or non-compliance
with the company’s standards on child
labor and forced labor.

II. Company Program Elements

Company programs should include
the elements outlined below. Once a
company has implemented its program,
it should seek independent third-party
monitoring and verification in
accordance with section III

Company programs should be based
upon management systems, capable of
supporting and demonstrating
consistent achievement of the elements
outlined below. Companies can find
information on the requirements for
such systems in recognized ISO
Standards, such as ISO 17021, ISO
Guide 65, ISO 9001, and ISO 19011, or
other relevant standards. These
standards cover issues such as,
impartiality and confidentiality,
documentation and record control,

management reviews, personnel
qualification criteria, audit procedures,
appeals, and complaints.

Additionally, companies adopting the
Guidelines are expected to engage with
governments, international
organizations, and/or local communities
to promote the provision of social safety
nets that prevent child and forced labor
and provide services to victims and
persons at risk. Companies may also
carry out activities that may not be
included in these Guidelines but would
nonetheless help them achieve their
goal of reducing the likelihood of child
labor and forced labor in their supply
chains. For example, companies may
choose to partner with other companies
in their industry to share standards,
tools, audit reports, or to pool
remediation resources for greater
potential impact.

A. Foundation Elements

1. Standards on Child Labor and Forced
Labor

a. Standards should meet or exceed
ILO standards as summarized below:

i. No person shall be involved in the
worst forms of child labor, which
include child slavery; sale/trafficking of
children; debt bondage; serfdom; forced/
compulsory labor; child soldering; all
forms of commercial sexual
exploitation; use of children in illicit
activities; and work which harms the
health, safety or morals of children. For
purposes of this definition, a child is
anyone under the age of 18.

ii. No person shall be subjected to
work or service exacted under the
menace of any penalty and for which
the person has not offered himself
voluntarily.

iii. No person shall be subjected to
work imposed as a means of political
coercion or education; as a punishment
for holding or expressing political
views; as a method of mobilizing labor
for economic development; as a means
of labor discipline; as a punishment for
participation in strikes; or as a means of
racial, social, national or religious
discrimination.

b. Where national laws on child labor
are equal to or more stringent than ILO
standards, company standards should
meet or exceed national laws.

c. Standards may be articulated
through a variety of means, such as
codes of conduct, multi-stakeholder
codes in which the company
participates, labor/human rights
policies, collective bargaining
agreements, framework agreements and
others.

d. Standards should be made
available to the public.
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e. Company may choose to set
additional standards relevant to its
operations, such as standards on non-
working children accompanying parents
to worksites or treatment of foreign
contract workers.

2. Supply Chain Mapping and Risk
Assessment

a. Company should map its supply
chain(s), beginning with the producer.

b. Company should identify areas of
child/forced labor risk along chains; this
may be done by:

i. Collecting available information on
child/forced labor prevalence in
industry in areas where product is
sourced.

ii. Consulting with local stakeholders
on social, economic and cultural factors,
crop cycles, migration patterns, labor
recruitment practices, access to judicial
systems and processes, government
policies and policy gaps, producer
financial exposure, and any other
relevant issues.

iii. Examining impact of company’s
own pricing and procurement policies
on child/forced labor risks.

c. Company should focus its program
efforts (Monitoring, Continuous
Improvement and Accountability) on
those areas identified to be most at risk
for child and/or forced labor.

d. Company should update its risk
assessment periodically based on
experience operating its program.

e. Companies should implement
systems to trace commodities to the
producer level where feasible.

B. Communications and Monitoring
1. Communications

a. Company should communicate
child labor and forced labor standards,
rights, expectations, monitoring and
verification programs, remediation
policies, and complaint process and
process for redress to:

i. Suppliers through training for
managers, supervisors and other staff.

ii. Workers (including unions where
they exist) and producers.

iii. Other levels of supply chain as
appropriate (traders, middlemen,
processors, exporters).

iv. Civil society groups and other
relevant stakeholders in the country/
geographic locations of sourcing.

b. Company should ensure that a safe
and accessible channel is available to
workers and other stakeholders to lodge
complaints, including through
independent monitors or verifiers.
Company should also ensure that a
transparent and accessible
communications protocol is in place to
notify victims and other affected

stakeholders of complaints received and
outcomes, with appropriate safeguards
to protect victim’s privacy.

¢. All communications should include
regular consultation as well as clear
channels for reporting of immediate
issues, and be conducted in a
language(s) and manner that is
understood by workers.

2. Monitoring

a. Company should develop
monitoring tools based on its standards
on child labor and forced labor (see
Section II.A.).

b. Company may have internal staff of
auditors and/or hire a credible
organization to carry out monitoring
activities.

c. Auditors should be competent,
should have knowledge of local contexts
and languages, and should have the
skills and knowledge appropriate for
evaluating and responding to child and
forced labor situations.

d. First round of monitoring should be
used to establish baseline data on
incidence of child/forced labor
throughout the company’s supply chain.

e. Monitoring should occur on a
continuous basis, as well as in response
to any whistleblower allegations, with
special emphasis on those areas
identified to be most at risk.

f. Monitoring results should be
tracked and updated to identify trends
and persistent challenges.

g. Monitors should check that
suppliers are maintaining appropriate
traceability documentation.

h. When violations found, company
should remediate (see Section II.C.1.).

C. Continuous Improvement and
Accountability

1. Remediation

a. In consultation with relevant
stakeholders, company should develop
and put in place a remediation policy/
plan that addresses remediation for
individual victims as well as
remediation of broader patterns of non-
compliance caused by deficiencies in
the company’s and/or suppliers’
systems and/or processes.

b. Company remediation plan should
take into consideration all findings
reported by independent third party
monitors and verifiers.

c. Remediation for individual victims:

i. Should include protocols for
appropriate immediate actions, such as
referral to law enforcement or
appropriate authorities in cases where,
auditors discover specific violations of
applicable child or forced labor laws.

ii. Should also include resources for
victim services such as rehabilitation,

education and training, employment,
appropriate housing, counseling,
restitution for lost wages and other
material assistance.

d. Remediation of company’s and/or
suppliers’ systems and processes:

1. Should include working with
suppliers in situations where non-
compliance with child labor and/or
forced labor standards have been found
to develop and implement systems to
correct these violations and to build
systems aimed at reducing child and/or
forced labor on a systematic basis.

ii. Could include provision of
technical assistance to help suppliers
with known violations to address
specific issues; can also include
technical assistance on broader labor
issues that underlie child/forced labor
(e.g. workplace cooperation, quality
assurance, health and safety,
productivity, working conditions, and
human resource management).

iii. Could include positive incentives
for suppliers in appropriate cases such
as creation of a preferred suppliers list,
a price premium, purchase guarantees,
access to financing, inclusion in
national or country of origin trade
promotion/registries, and/or regular
public reporting that rewards
compliance.

iv. Could include negative incentives
in cases where suppliers have
performed poorly and have had
repeated non-compliance with company
child and/or forced labor standards. The
negative incentives may include
termination, suspension or reduction of
contracts. These steps should only be
taken after other remediation and
engagement efforts have been explored
and failed to achieve the desired results.

2. Internal Process Review

a. Company should periodically check
its own progress against its program
goals including determining the
effectiveness of its program to reduce
the overall incidence of child labor or
forced labor in its supply chain.

b. Company should address areas
where goals have not been met.

c. Where remediation has been
undertaken, company should confirm
that remediation has been implemented
and is effective.

d. Company should make information
available to the public on its monitoring
program and process to remediate/
improve performance;

III. Independent Third-Party Review

Companies developing programs in
accordance with the Guidelines should
seek independent, third party review of
their program implementation.
Independent review assures the
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company’s customers that the company

is meeting the standards on child labor

and forced labor and relevant
requirements outlined within its own
program. There are two possible
methods of conducting independent
review. The independent third-party
monitoring model utilizes independent
external monitoring organizations and
monitors to evaluate conditions at the
facilities of the company and its
suppliers. The independent third-party
verification model utilizes accredited
certification bodies to verify the
company’s ability to implement and
maintain a program that ensures its
suppliers meet its standards on child
labor and forced labor. There are
advantages and disadvantages with each
of these models. For example:

—Independent third-party monitoring
may include unannounced and
announced on-site visits to evaluate a
company’s suppliers to determine
compliance with child labor and
forced labor standards. The monitor
identifies violations of child labor and
forced labor when observed. However,
independent third-party monitoring
will not necessarily include an
evaluation of the company’s entire
documented program.

—Independent third-party verification
includes an evaluation of the
company’s entire documented
program to determine compliance to
the program as well as to the
standards for child labor and forced
labor. It includes witnessing the
company evaluating its suppliers. The
verifier does not conduct independent
evaluations of suppliers. However, the
verifier does identify violations of
child labor and forced labor when
observed.

Companies may choose whichever
model is most appropriate for their
circumstances; however, a
comprehensive program should include
a combination of the two models. It
should be noted that, while these review
methods can verify that companies have
robust systems in place to reduce the
likelihood that child or forced labor is
being used in their supply chains,
neither model guarantees the absence of
child or forced labor. Key elements of
the two models are described below:

A. Independent Third Party Monitoring

1. Monitors should be accredited to
conduct independent, third party
monitoring. Monitors should have
expertise on labor standards and possess
knowledge of local workplace
conditions and prevailing industry
practices. Monitors should have
experience and demonstrate

competence in the execution of onsite
evaluations of labor standards
compliance in an agricultural setting.

2. Independent monitoring should be
conducted by an entity external to the
company and should demonstrate
independence and impartiality as a
precondition for participating in the
monitoring process.

3. Monitoring should consist of on-
site visits to a representative sample of
farms and/or agricultural worksites and
should occur on a continuous basis
focusing on times of higher risk of use
of child labor and/or forced labor in
order to determine if child labor and
forced labor standards are being
respected and enforced. Unannounced
visits are necessary to carry out this
function fully. Announced visits may
also be useful when it is necessary to
have access to specific personnel or
documentation.

4. Suppliers should be randomly
selected. However, such selection
should focus on suppliers that are
identified to be at most risk.

5. Monitors should provide the
company (ies) with a report outlining
the findings and may make
recommendations for remediation
measures a company should take to
address any incidences where the
supplier did not implement the
company’s standards on child labor
and/or forced labor.

B. Independent Third Party Verification

1. Verifiers should be accredited
certification bodies, complying with
either ISO/IEC 17021:2006 or ISO/IEC
Guide 65:1996 or other relevant
systems. ISO/IEC 17021 contains
principles and requirements for the
competence, consistency, and
impartiality of an audit and the
certification of management systems of
all types and for bodies providing these
activities. ISO/IEC Guide 65 contains
the general requirements that a third
party operating a product or service
certification system shall meet in order
to be recognized as competent and
reliable. Verifiers should have qualified
and competent personnel with the
appropriate skills and knowledge in
child labor and forced labor standards.

2. Third Party verification should be
conducted at least annually.

3. Audits should include testing of
audit data to confirm that company data
systems are reliable.

4. Audits should include witness
audits where the Verifier observes the
company’s monitoring activities.

5. Announced audits are important
when it is necessary to have access to
specific personnel or documentation.
Unannounced audits may also be useful

in verifying that company policies are
being implemented appropriately.
Verifiers should provide the company
with a report identifying weaknesses
found in the company’s program and
program implementation.

6. Verifiers should require the
company to implement remediation
measures to address the weaknesses,
and these remediation efforts should
then be audited to confirm that they
were implemented and effective.

7. Verifiers should approve
companies whose programs and
program implementation are found to be
in conformance to the requirements of
the Guidelines.

8. Each verifier auditing companies to
the Guidelines should provide the
public a list of companies under review,
approved, suspended, and/or
withdrawn.

Signed at Washington, DC, on April 4th,
2011.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2011-8587 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Forest Service

Tuolumne-Mariposa Counties
Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Tuolumne-Mariposa
Counties Resource Advisory Committee
(RAC) will meet on May 9, 2011 at the
City of Sonora Fire Department, in
Sonora, California. The primary purpose
of the meeting is to review new project
proposals, and to decide which project
proponents to invite to make
presentations at the June 13 and July 11
RAC meetings.

DATES: The meeting will be held May 9,
2011, from 12 p.m. to 3 p.m.

ADDRESSES: The meeting will be held at
the City of Sonora Fire Department
located at 201 South Shepherd Street, in
Sonora, California (CA 95370).

FOR FURTHER INFORMATION CONTACT: Beth
Martinez, Committee Coordinator,
USDA, Stanislaus National Forest,
19777 Greenley Road, Sonora, CA 95370
(209) 532—3671, extension 320; E-mail
bethmartinez@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items include: (1) Review new project
proposals; (2) determine which project
proponents to invite to make
presentations at the June and July RAC
meetings, (3) Public comment. This
meeting is open to the public.
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Dated: April 5, 2011.
Susan Skalski,
Forest Supervisor.
[FR Doc. 2011-8645 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-ED-P

DEPARTMENT OF AGRICULTURE
Forest Service

Uinta-Wasatch-Cache National Forest
Resource Advisory Committee.

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

DEPARTMENT OF AGRICULTURE
Forest Service

Ketchikan Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Uinta-Wasatch-Cache
National Forest Resource Advisory
Committee will conduct a meeting in
Salt Lake City, Utah. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
is to continue the review of project
submittals.

DATES: The meeting will be held on
April 28, from 3 p.m. to 5:30 p.m.

ADDRESSES: The meeting will be held at
the Salt Lake County Government
Center, Room S1002, 2001 South State
Street, Salt Lake City, Utah. Written
comments should be sent to Loyal Clark,
Uinta-Wasatch-Cache National Forest,
88 West 100 North, Provo, Utah 84601.
Comments may also be sent via email to
Ifclark@fs.fed.us, via facsimile to 801—
342-5144.

All comments, including names and
addresses when provided, are placed in
the record and are available for
inspection and copying. The public may
inspect comments received at the Uinta-
Wasatch-Cache National Forest, 88 West
100 North, Provo, Utah 84601.

FOR FURTHER INFORMATION CONTACT:
Loyal Clark, RAC Coordinator, USDA,
Uinta-Wasatch-Cache National Forest,
88 West 100 North, Provo, Utah 84601;
801-342-5117; Ifclark@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Review new projects, and (2)
recommend final projects to the Forest
Service. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting.

Dated: April 6, 2011.
Cheryl Probert,
Deputy Forest Supervisor.
[FR Doc. 20118655 Filed 4-11-11; 8:45 am]
BILLING CODE P

SUMMARY: The Ketchikan Resource
Advisory Committee will meet in
Ketchikan, Alaska, June 28, 2011. The
purpose of this meeting is to discuss
potential projects under the Secure
Rural Schools and Community Self-
Determination Act of 2008.

DATES: The meeting will be held at the
Ketchikan-Misty Fiords Ranger District,
3031 Tongass Avenue, Ketchikan,
Alaska. Send written comments to
Ketchikan Resource Advisory
Committee, c¢/o District Ranger, USDA
Forest Service, 3031 Tongass Ave.,
Ketchikan, AK 99901, or electronically
to Diane Daniels, RAC Coordinator at
ddaniels@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Diane Daniels, RAC Coordinator
Ketchikan-Misty Fiords Ranger District,
Tongass National Forest, (907) 228—
4105.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: April 4, 2011.
Jeff DeFreest,
District Ranger.
[FR Doc. 2011-8672 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Tehama County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of Meeting.

SUMMARY: The Tehama County Resource
Advisory Committee (RAC) will meet in
Red Bluff, California. Agenda items to
be covered include: (1) Introductions,
(2) Approval of Minutes, (3) Public
Comment, (4) Chairman’s Perspective,
(5) Project Presentations, (6) General
Project Discussion, (7) Next Agenda.
DATES: The meeting will be held on
April 28, 2011 from 9 a.m. and end at
approximately 12 p.m.

ADDRESSES: The meeting will be held at
the Lincoln Street School, Pine Room,
1135 Lincoln Street, Red Bluff, CA.
Individuals wishing to speak or propose
agenda items must send their names and
proposals to Randy Jero, Committee
Coordinator, 825 N. Humboldt Ave.,
Willows, CA 95988.

FOR FURTHER INFORMATION CONTACT:
Randy Jero, Committee Coordinator,
USDA, Mendocino National Forest,
Grindstone Ranger District, 825 N.
Humboldt Ave., Willows, CA 95988.
(530) 934-1269; e-mail rjero@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by April 25, 2011 will
have the opportunity to address the
committee at those sessions.

Dated: April 5, 2011.
Eduardo Olmedo,
Designated Federal Official.
[FR Doc. 2011-8671 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Snohomish County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Snohomish County
Resource Advisory Committee (RAC)
will meet in Everett, Washington on
May 12, 2011. The committee is meeting
to review and prioritize 2011 and 2012
Snohomish County RAC Project
Proposals for funding.

DATES: The meeting will be held on
Thursday, May 12, 2011, from 9 a.m. to
5 p.m.

ADDRESSES: The meeting will be held in
the Mt. Baker-Snoqualmie National
Forest 4th floor Conference Room,
located at the Wall Street Building, 2930
Wetmore Ave., Everett, Washington
98201.

FOR FURTHER INFORMATION CONTACT:
Peter Forbes, District Ranger, Darrington
Ranger District, phone (360) 436-2301,
e-mail pforbes@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
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between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. More
information will be posted on the Mt.
Baker-Snoqualmie National Forest Web
site at http://www.fs.fed.us/r6/mbs/
projects/rac.shtml.

Comments may be sent via e-mail to
pforbes@fs.fed.us or via facsimile to
(360) 436—1309. All comments,
including names and addresses when
provided, are placed in the record and
are available for public inspection and
copying. The public may inspect
comments received at the Darrington
Ranger District office at 1405 Emens
Avenue, Darrington, Washington,
during regular office hours (Monday
through Friday 8 a.m.—4:30 p.m.).

Dated: April 5, 2011.
Renee Bodine,
Acting Forest Supervisor.
[FR Doc. 2011-8647 Filed 4-11-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Basin Electric Power Cooperative:
Notice of Intent To Hold Public
Scoping Meetings and Prepare an
Environmental Assessment

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of Intent to hold public
scoping meetings and prepare an
Environmental Assessment (EA).

SUMMARY: The Rural Utilities Service
(RUS) intends to hold public scoping
meetings and prepare an Environmental
Assessment with Scoping (EA) to meet
its responsibilities under the National
Environmental Policy Act (NEPA) and 7
CFR part 1794 in connection with
potential impacts related to a proposed
project by Basin Electric Power
Cooperative (Basin Electric). The
proposed Big Bend to Witten
Transmission Line Project (proposed
action) consists of an approximately 70-
mile long 230-kV single-circuit
transmission line, a new Western Area
Power Administration (Western)
substation called Lower Brule
Substation, an addition to the existing
Witten Substation, and approximately
two miles of 230-kV double-circuit
transmission line between Big Bend
Dam and the new Lower Brule
Substation. It is anticipated that some
communication facility additions or
enhancements may be necessary for the
project including radio towers and
buildings at Lower Brule Substation,
Witten Substation, and one or two

intermediate sites. Basin Electric is
requesting RUS financial assistance for
the proposed action.

DATES: RUS will conduct public scoping
meetings in an open house format to
provide information and solicit
comments for the preparation of the EA.
The scoping meetings will be held on
the following dates: The American
Legion Post 179, 109 North 5th Avenue,
Reliance, SD, on Tuesday April 26,
2011, 4-7 p.m.; The Holiday Inn
Express and Suites, 1360 East Highway
44, Winner, SD, on Wednesday April
27,2011, 4-7 p.m.

ADDRESSES: To send comments or
request additional information, contact:
Mr. Richard Fristik, Senior
Environmental Protection Specialist,
USDA, Rural Utilities Service, 1400
Independence Avenue, SW., Stop 1571,
Washington, DC 20250-1571.
Telephone: (202) 720-5093 or e-mail:
richard.fristik@wdc.usda.gov.

A Macro Corridor and Alternative
Evaluation Study has been prepared for
the proposed project. The document is
available for public review prior to and
during the public scoping meetings. The
report is available at the RUS address
provided in this notice and on the
agency’s Web site at: http://
www.usda.gov/rus/water/ees/ea.htm,
the offices of Basin Electric and the
following repositories:

Kennebec Public Library, 203 S Main,

Kennebec, SD 57544
Tripp County Library—Grossenburg

Memorial, 442 Monroe Street,

Winner, SD 57580
SUPPLEMENTARY INFORMATION: The
network transmission system in South
Dakota is not able to accommodate
projected load growth by 2014. The
major impact is the addition of the
pumping station loads associated with
the proposed Keystone XL pipeline.
Seven pumping stations are proposed to
be located in South Dakota. The two
pumping stations to be connected to the
Witten Substation and Gregory
Substation would have a large impact
on the network transmission system.
These substations are located in a
relatively remote area from a network
transmission perspective and therefore
do not have a strong redundant
transmission connection. The existing
Western 115-kV line between the
Mission Substation and the Fort Randall
Substation is not able to reliably
accommodate the ultimate pump station
build-out load level. An outage of the
Fort Randall to Gregory 115-kV line
would result in operating voltage
criteria violations in the areas of
Mission and Gregory, SD. The addition
of the Big Bend to Witten 230-kV

transmission line would provide an
increase in the load serving capacity
such that the delivery needs of the
projected network load can be met in a
reliable manner.

The proposed action consists of an
approximately 70-mile long 230-kV
single circuit transmission line, a new
Western Substation called Lower Brule
Substation, an addition to the existing
Witten Substation, and approximately
two miles of 230-kV double-circuit
transmission line between Big Bend
Dam and the new Lower Brule
Substation. Lower Brule Substation
would be a new facility, to be built by
Western, near Big Bend Dam on the
Missouri River. Western would also
construct, own, and operate
approximately two miles of double
circuit transmission line between Big
Bend Dam and the new Lower Brule
Substation. The Witten Substation is
owned by Rosebud Electric Cooperative
and is near the town of Witten, SD.
Basin Electric would build and own the
addition to the Witten Substation. It is
anticipated that some communication
facility additions or enhancements may
be necessary for the project including
radio towers and buildings at Lower
Brule Substation, Witten Substation,
and one or two intermediate sites.

Basin Electric is seeking financing
from RUS for its ownership of the
proposed project. Before making a
decision to provide financing, RUS is
required to conduct an environmental
review under NEPA in accordance with
RUS’s Environmental Policies and
Procedures (7 CFR Part 1794). Western
has agreed to be a cooperating agency in
preparation of the EA. Government
agencies, private organizations, and the
public are invited to participate in the
planning and analysis of the proposed
action. Representatives from RUS,
Western and Basin Electric will be
available at the scoping meetings to
discuss the environmental review
process, describe the proposed action,
discuss the scope of environmental
issues to be considered, answer
questions, and accept comments.
Comments regarding the proposed
action may be submitted (orally or in
writing) at the public scoping meetings
or in writing by May 27, 2011, at the
Rural Utilities Service address provided
in this notice. From information
provided in the Macro Corridor and
Alternatives Evaluation Study Report,
from government agencies, private
organizations, and the public, Basin
Electric Power Cooperative will prepare
an environmental analysis to be
submitted to RUS for review. RUS will
review the environmental analysis and
determine the significance of the
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impacts of the proposal. If accepted, the
document will be adopted as the
environmental assessment (EA) for the
proposal. RUS’s EA would be available
for review and comment for 45 days.
Should RUS determine, based on the EA
for the proposal, that impacts associated
with the construction and operation of
the proposal would not have a
significant environmental impact, it will
prepare a finding of no significant
impact (FONSI). Public notification of a
FONSI would be published in the
Federal Register and in newspapers
with circulation in the proposal area.

If at any point in the preparation of an
EA, RUS determines that the proposed
action will have a significant effect on
the quality of the human environment,
the preparation of an Environmental
Impact Statement will be required. Any
final action by RUS related to the
proposed action will be subject to, and
contingent upon, compliance with all
relevant Federal, State, and local
environmental laws and regulations and
completion of the environmental review
requirements as prescribed in RUS’s
Environmental Policies and Procedures.

Dated: April 5, 2011.
Mark S. Plank,

Director, Engineering and Environmental,
Staff, Rural Utilities Service.

[FR Doc. 2011-8719 Filed 4-11-11; 8:45 am]|
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-403-801, C-403-802]

Fresh and Chilled Atlantic Salmon
From Norway: Extension of Time
Limits for Preliminary and Final
Results of Full Third Antidumping and
Countervailing Duty Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: April 12, 2011.
FOR FURTHER INFORMATION CONTACT:
Kristen Johnson for (CVD) at 202—482—
4793 and Eric Greynolds for (AD) at
202-482-6071, AD/CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230.

Background

On January 3, 2011, the Department of
Commerce (the Department) initiated
the third sunset reviews of the
antidumping (AD) and countervailing
duty (CVD) orders on fresh and chilled

Atlantic salmon from Norway, pursuant
to section 751(c) of the Tariff Act of
1930, as amended (the Act). See
Initiation of Five-Year (“Sunset’)
Review, 76 FR 89 (January 3, 2011).
Within the deadline specified in 19 CFR
351.218(d)(1)(i), the Department
received a notice of intent to participate,
in both the AD and CVD sunset reviews,
on behalf of Phoenix Salmon U.S., Inc.
(Phoenix Salmon), a domestic interested
party. Phoenix Salmon claimed
interested party status under section
771(9)(C) of the Act, as a producer of
subject merchandise.

The Department received timely
substantive responses from Phoenix
Salmon and the following respondent
interested parties: the Government of
Norway, Norwegian Seafood Federation
(NSF), and the Aquaculture Division of
the Norwegian Seafood Association
(ADNSA). The domestic and respondent
interested parties also submitted to the
Department timely rebuttal comments.

On April 6, 2011, after analyzing the
submissions from the interested parties
and finding that NSF and ADNSA have
standing as foreign interested parties
and that the substantive responses
submitted by all of the interested parties
are adequate, the Department
determined to conduct full sunset
reviews of the AD and CVD orders on
fresh and chilled Atlantic salmon from
Norway. See Memorandum to Gary
Taverman, Acting Deputy Assistant
Secretary for Antidumping and
Countervailing Duty Operations, from
Melissa Skinner, Director, Antidumping
and Countervailing Duty Operations,
Office 3, regarding “Adequacy
Determination: Third Sunset Reviews of
the Antidumping and Countervailing
Duty Orders on Fresh and Chilled
Atlantic Salmon From Norway,” (April
6, 2011).

Extension of Time Limits

In accordance with section
751(c)(5)(B) of the Act, the Department
may extend the period of time for
making its determination by not more
than 90 days, if it determines that the
review is extraordinarily complicated.
We determine that the AD and CVD
sunset reviews are extraordinarily
complicated, pursuant to section
751(c)(5)(C) of the Act, because of a
large number of complex issues in each
review that the Department must
analyze.

The preliminary results of the full
sunset reviews of the AD and CVD
orders on fresh and chilled Atlantic
salmon from Norway are scheduled for
April 23, 2011, and the final results of
these reviews are scheduled for August
31, 2011. The Department is extending

the deadlines for both the preliminary
and final results of the full sunset
reviews.

As aresult, the Department intends to
issue the preliminary results of the full
sunset reviews of the AD and CVD
orders on fresh and chilled Atlantic
salmon from Norway on July 22, 2011,
and the final results of the reviews on
November 29, 2011. These dates are 90
days from the original scheduled dates
of the preliminary and final results of
these full sunset reviews.

This notice is issued in accordance
with sections 751(c)(5)(B) and (C)(v) of
the Act.

Dated: April 6, 2011.
Gary Taverman,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2011-8735 Filed 4-11-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-805]

Certain Pasta From Turkey: Extension
of Time Limit for the Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Stephanie Moore, AD/CVD Operations,
Office 3, Import Administration, U.S.
Department of Commerce, 14th Street
and Constitution Ave., NW.,
Washington, DC 20230; (202) 482-3692.

Background

On July 24, 1996, the Department
published in the Federal Register the
antidumping duty order on certain pasta
from Turkey. See Notice of
Antidumping Duty Order and Amended
Final Determination of Sales at Less
Than Fair Value: Certain Pasta From
Turkey, 61 FR 38545 (July 24, 1996). On
July 1, 2010, we published in the
Federal Register the notice of
“Opportunity to Request Administrative
Review” of this order for the period July
1, 2009, through June 30, 2010. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 75 FR 38074
(July 1, 2010). On July 30, 2010, we
received a request from petitioners? to

1New World Pasta Company, American Italian
Pasta Company, and Dakota Growers Pasta
Company (collectively, petitioners).
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review Marsan Gida Sanayi ve Ticaret
A.S. (Marsan), in accordance with 19
CFR 351.213(b)(1). On August 31, 2010,
we published the notice of initiation of
review of Marsan. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Deferral of
Initiation of Administrative Review, 75
FR 53274 (August 31, 2010). The
preliminary results of review are
currently due April 4, 2011.

Extension of Time Limit of Preliminary
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the “Act”),
requires that the Department make a
preliminary determination within 245
days after the last day of the anniversary
month of an order for which a review
is requested. Section 751(a)(3)(A) of the
Act further states that, if it is not
practicable to complete the review
within the time period specified, the
administering the authority may extend
the 245-day period to issue its
preliminary results to up to 365 days.

We determine that completion of the
preliminary results of this review within
the 245-day period is not practicable for
the following reasons. The Department
needs additional time to analyze
complex issues regarding affiliation and
knowledge of U.S. destination. Given
the complexity of these issues, and in
accordance with section 751(a)(3)(A) of
the Act, we are extending the time
period for issuing the preliminary
results of this review by 30 days.
Therefore, the preliminary results are
now due no later than May 4, 2011. The
final results continue to be due 120 days
after publication of the preliminary
results.

This notice is published pursuant to
sections 751(a)(3)(A) and 777(i)(1) of the
Act.

Dated: April 4, 2011.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2011-8566 Filed 4—11-11; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE
International Trade Administration
[A-201-834]

Purified Carboxymethylcellulose From
Mexico: Notice of Preliminary Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a request from
petitioner Aqualon Company, a unit of
Hercules Incorporated (Aqualon), the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on purified
carboxymethylcellulose (CMC) from
Mexico. The review covers exports of
the subject merchandise to the United
States produced and exported by
Quimica Amtex S.A. de C.V. (Amtex);
the period of review (POR) is July 1,
2009, through June 30, 2010.

We preliminarily find that Amtex has
made sales at less than normal value
(NV) during the POR. If these
preliminary results are adopted in our
final results of this review, we will
instruct U.S. Customs and Border
Protection (CBP) to assess antidumping
duties based on differences between the
export price (EP) or constructed export
price (CEP) and NV.

Interested parties are invited to
comment on these preliminary results.
Parties who submit arguments in this
proceeding are requested to submit with
the arguments: (1) A statement of the
issues, (2) a brief summary of the
arguments, and (3) a table of authorities.
DATES: Effective Date: April 12, 2011.
FOR FURTHER INFORMATION CONTACT:
Mark Flessner or Robert James, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—6312 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:

Background

The Department published the
antidumping duty order on CMC from
Mexico on July 11, 2005. See Notice of
Antidumping Duty Orders: Purified
Carboxymethylcellulose from Finland,
Mexico, the Netherlands, and Sweden,
70 FR 39734 (July 11, 2005). On July 1,
2010, the Department published the
notice of opportunity to request an
administrative review of CMC from
Mexico for the period of July 1, 2009,
through June 30, 2010. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation: Opportunity To Request
Administrative Review, 75 FR 38074
(July 1, 2010). On July 26, 2010,
petitioner Aqualon requested an
administrative review of Amtex. On
August 31, 2010, the Department
published in the Federal Register a
notice of initiation of this antidumping
duty administrative review. See
Initiation of Antidumping and

Countervailing Duty Administrative
Reviews and Deferral of Initiation of
Administrative Review, 75 FR 53274
(August 31, 2010).

On September 21, 2010, the
Department issued its standard
antidumping duty questionnaire to
Amtex. Amtex submitted its response to
section A of the Department’s
questionnaire on October 15, 2010
(Amtex Section A Response). Amtex
submitted corrections to its section A
response on October 18, 2010. Amtex
submitted its response to sections B and
C of the Department’s questionnaire on
November 29, 2010 (Amtex Sections B
and C Response). On March 7, 2011, the
Department issued a supplemental
section A, B, and C questionnaire to
Amtex. Amtex timely submitted its
response to the Department’s
supplemental section A, B, and C
questionnaire on March 14, 2011
(Amtex Supplemental Response).

Period of Review

The POR is July 1, 2009, through June
30, 2010.

Scope of the Order

The merchandise covered by this
order is all purified
carboxymethylcellulose (CMC),
sometimes also referred to as purified
sodium CMC, polyanionic cellulose, or
cellulose gum, which is a white to off-
white, non-toxic, odorless,
biodegradable powder, comprising
sodium CMC that has been refined and
purified to a minimum assay of 90
percent. Purified CMC does not include
unpurified or crude CMC, CMC
Fluidized Polymer Suspensions, and
CMC that is cross-linked through heat
treatment. Purified CMC is CMC that
has undergone one or more purification
operations which, at a minimum, reduce
the remaining salt and other by-product
portion of the product to less than ten
percent. The merchandise subject to this
order is classified in the Harmonized
Tariff Schedule of the United States at
subheading 3912.31.00. This tariff
classification is provided for
convenience and customs purposes;
however, the written description of the
scope of the order is dispositive.

Date of Sale

The Department’s regulations state
that it will normally use the date of
invoice, as recorded in the exporter’s or
producer’s records kept in the ordinary
course of business, as the date of sale.
See 19 CFR 351.401(i). However, if the
Department is satisfied that “a different
date * * * better reflects the date on
which the exporter or producer
establishes the material terms of sale,”
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the Department may choose a different
date. Id. Amtex has reported the
commercial invoice (as differentiated
from pro forma invoice) as the invoice
date. See Amtex Section A Response at
A22. With regard to the invoice date,
Amtex bills some of its sales via
“delayed invoices” in both the home and
U.S. markets. Id. In these instances,
delivery is made to the customer and a
pro forma invoice is issued. However,
the subject merchandise remains in
storage and continues to be the property
of Amtex until withdrawn for
consumption by the customer (usually
at the end of a regular, monthly billing
cycle), at which time a definitive
invoice is issued. Id. In Amtex’s normal
books and records, it is this definitive
invoice date (not the pro forma invoice
date) that is recorded as the date of sale.
Id. Therefore, the Department
preliminarily determines that the
definitive invoice date is the date of sale
provided that the definite invoice is
issued on or before the shipment date.
We have used the shipment date as the
date of sale where the invoice is issued
after the shipment date. See Purified
Carboxymethylcellulose from Mexico:
Preliminary Results Analysis
Memorandum for Quimica Amtex, S.A.
de C.V., dated April 2, 2011 (Analysis
Memorandum), for further discussion of
date of sale. A public version of this
memorandum is on file in the
Department’s Central Records Unit
(CRU) located in Room 7046 of the main
Department of Commerce Building, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230.

Fair Value Comparisons

To determine whether sales of CMC in
the United States were made at less than
NV, we compared U.S. price to NV, as
described in the “Export Price,”
“Constructed Export Price,” and
“Normal Value” sections of this notice.
In accordance with section 777A(d)(2)
of the Tariff Act of 1930, as amended
(the Act), we calculated monthly
weighted-average NVs and compared
these to individual U.S. transactions.
Because we determined Amtex made
both EP and CEP sales during the POR,
we used both EP and CEP as the basis
for U.S. price in our comparisons.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced by Amtex covered by the
description in the “Scope of the Order”
section, above, and sold in the home
market during the POR, to be foreign
like products for purposes of
determining appropriate product
comparisons to U.S. sales. We relied on

five characteristics to match U.S. sales
of subject merchandise to comparison
sales of the foreign like product (listed
in order of priority): (1) Grade; (2)
viscosity; (3) degree of substitution; (4)
particle size; and (5) solution gel
characteristics. Where there were no
sales of identical merchandise in the
home market to compare to U.S. sales,
we compared U.S. sales to the next most
similar foreign like product on the basis
of these product characteristics and the
reporting instructions listed in the
Department’s September 21, 2010,
questionnaire. Because there were
contemporaneous sales of identical or
similar merchandise in the home market
suitable for comparison to all U.S. sales,
we did not compare any U.S. sales to
constructed value (CV). However, in
accordance with our normal practice,
the CV calculation was performed in
case NV is based on CV for the final
results. See the CV section below.

Export Price (EP)

Section 772(a) of the Act defines EP
as “the price at which the subject
merchandise is first sold (or agreed to be
sold) before the date of importation by
the producer or exporter of subject
merchandise outside of the United
States to an unaffiliated purchaser in the
United States or to an unaffiliated
purchaser for exportation to the United
States,” as adjusted under section 772(c)
of the Act. In accordance with section
772(a) of the Act, we used EP for a
number of Amtex’s U.S. sales because
these sales were made before the date of
importation and were sales directly to
unaffiliated customers in the United
States, and because CEP methodology
was not otherwise indicated.

We based EP on the packed, delivered
duty paid, cost and freight (C&F) or free
on board (FOB) prices to unaffiliated
customers in the United States. We
made deductions for movement
expenses in accordance with section
772(c)(2)(A) of the Act, which included,
where appropriate, foreign inland
freight from the mill to the U.S. border,
inland freight from the border to the
customer or warehouse, and U.S.
brokerage and handling. We made an
adjustment for direct selling expenses
(credit expenses) in accordance with
section 772(c)(2)(A) of the Act.

Constructed Export Price (CEP)

In accordance with section 772(b) of
the Act, CEP is “the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise, or by a
seller affiliated with the producer or

exporter, to a purchaser not affiliated
with the producer or exporter,” as
adjusted under sections 772(c) and (d)
of the Act. In accordance with section
772(b) of the Act, we used CEP for a
number of Amtex’s U.S. sales because
Amtex sold merchandise to its affiliate
in the United States, Amtex Chemicals
LLC (Amtex Chemicals or ACUS),
which, in turn, sold subject
merchandise to unaffiliated U.S.
customers. See, e.g., Amtex’s Section A
Response at A2—A3, A10-A11, and
Exhibit A—6. We preliminarily find
these U.S. sales are properly classified
as CEP sales because they occurred in
the United States and were made
through Amtex’s U.S. affiliate, Amtex
Chemicals, to unaffiliated U.S.
customers.

We based CEP on the packed,
delivered duty paid or FOB warehouse
prices to unaffiliated purchasers in the
United States. We made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Act, which
included, where appropriate, foreign
inland freight to the border, foreign
brokerage and handling, customs duties,
U.S. brokerage, U.S. inland freight, and
U.S. warehousing expenses. In
accordance with section 772(d)(1) of the
Act, we deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct selling expenses (credit
costs), inventory carrying costs, and
indirect selling expenses. We made an
adjustment for CEP profit as set forth in
the Analysis Memorandum. See
Analysis Memorandum at 11.

Normal Value

A. Selection of Comparison Market

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared the
respondent’s volume of home market
sales of the foreign like product to the
volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a) of the Act. Because
Amtex’s aggregate volume of home
market sales of the foreign like product
was greater than five percent of its
aggregate volume of U.S. sales of the
subject merchandise, we determined the
home market was viable. See section
773(a)(1)(B) of the Act. Therefore, we
based NV on home market sales in the
usual commercial quantities and in the
ordinary course of trade.

B. Price-to-Price Comparisons

We calculated NV based on prices to
unaffiliated customers. Amtex reported
no billing adjustments, discounts or



Federal Register/Vol. 76, No. 70/Tuesday, April 12, 2011/ Notices

20315

rebates in the home market. We made
deductions for movement expenses
including, where appropriate, foreign
inland freight and insurance, pursuant
to section 773(a)(6)(B) of the Act. In
addition, when comparing sales of
similar merchandise, we made
adjustments for differences in cost
attributable to differences in physical
characteristics of the merchandise (i.e.,
DIFMER) pursuant to section
773(a)(6)(C)(ii) of the Act and 19 CFR
351.411. We also made adjustments for
differences in circumstances of sale
(COS) in accordance with section
773(a)(6)(C)(iii) of the Act and 19 CFR
351.410. We made COS adjustments for
imputed credit expenses. Finally, we
deducted home market packing costs
and added U.S. packing costs in
accordance with sections 773(a)(6)(A)
and (B) of the Act.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Act, to the extent
practicable, we base NV on sales made
in the comparison market at the same
level of trade (LOT) as the export
transaction. The NV LOT is based on the
starting price of sales in the home
market or, when NV is based on CV, on
the LOT of the sales from which SG&A
expenses and profit are derived. With
respect to CEP transactions in the U.S.
market, the CEP LOT is defined as the
level of the constructed sale from the
exporter to the importer. See section 19
CFR 351.412(c)(1)(ii).

To determine whether NV sales are at
a different LOT than CEP sales, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the customer. See 19 CFR 351.412(c)(2).
If the comparison-market sales are at a
different LOT, and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison-market sales at the LOT
of the export transaction, we make a
LOT adjustment under section
773(a)(7)(A) of the Act. For CEP sales, if
the NV level is more remote from the
factory than the CEP level and there is
no basis for determining whether the
difference in the levels between NV and
CEP affects price comparability, we
adjust NV under section 773(a)(7)(B) of
the Act (the CEP offset provision). See,
e.g., Certain Hot-Rolled Flat-Rolled
Carbon Quality Steel Products from
Brazil; Preliminary Results of
Antidumping Duty Administrative
Review, 70 FR 17406, 17410 (April 6,
2005), unchanged in Notice of Final
Results of Antidumping Duty
Administrative Review: Certain Hot-

Rolled Flat-Rolled Carbon Quality Steel
Products from Brazil, 70 FR 58683
(October 7, 2005); see also Final
Determination of Sales at Less Than
Fair Value: Greenhouse Tomatoes From
Canada, 67 FR 8781 (February 26,
2002), and accompanying Issues and
Decisions Memorandum at Comment 8.
For CEP sales, we consider only the
selling activities reflected in the price
after the deduction of expenses and CEP
profit under section 772(d)(3) of the Act.
See Micron Technology, Inc. v. United
States, 243 F.3d 1301, 1314-15 (Fed.
Cir. 2001). We expect that if the claimed
LOTs are the same, the functions and
activities of the seller should be similar.
Conversely, if a party claims that the
LOTs are different for different groups
of sales, the functions and activities of
the seller should be dissimilar. See
Porcelain-on-Steel Cookware from
Mexico: Final Results of Antidumping
Duty Administrative Review, 65 FR
30068 (May 10, 2000), and
accompanying Issues and Decisions
Memorandum at Comment 6.

Amtex reported it sold CMC to end-
users and distributors in the home
market and to end-users and distributors
in the United States. For the home
market, Amtex identified two channels
of distribution: End users (channel 1)
and distributors (channel 2). See
Amtex’s Section A Response at A14.
Amtex claimed a single level of trade in
the home market, stating that it
performs virtually the same selling
functions to either category of customer.
Id.

We obtained information from Amtex
regarding the marketing stages involved
in making its reported home market and
U.S. sales. Amtex provided a table
listing all selling activities it performs,
and comparing the levels of trade among
each channel of distribution in each
market. See Amtex’s Section A
Response at Exhibit A—-7. We reviewed
Amtex’s claims concerning the intensity
to which all selling functions were
performed for each home market
channel of distribution and customer
category. For virtually all selling
functions, the selling activities of Amtex
were identical in both channels,
including sales forecasting, personnel
training, sales promotion, direct sales
personnel, technical assistance,
warranty service, after-sales service and
arranging delivery. Id. Amtex described
the level of activity as independent of
channel of distribution. See Amtex’s
Section A Response at A15—-A16.

While we find some differences in the
selling functions performed between the
home market end-user and distributor
channels of distribution, such
differences are minor in that they are

not the principal selling functions but
rather specific to a few customers and
rarely performed. See Amtex’s Section
A Response at Exhibit A-7. Based on
our analysis of all of Amtex’s home
market selling functions, we agree with
Amtex’s characterization of all its home
market sales as being made at the same
level of trade, the NV LOT.

In the U.S. market, Amtex reported a
single level of trade for EP sales and a
single level of trade for CEP sales
through two channels of distribution
(i.e., end-users and distributors) in each.
See Amtex Section C Response at C26.
We examined the record with respect to
Amtex’s EP sales and find that for all EP
sales, Amtex performed such selling
functions as sales forecasting, sales
promotion, U.S. sales personnel,
technical assistance, warranties, after-
sales services and arranging delivery.
See Amtex’s Section A Response at
Exhibit A-7. In terms of the number and
intensity of selling functions performed
on EP sales, these were
indistinguishable between sales from
Amtex to end users and to distributors.
Id. Accordingly, we agree with Amtex
and preliminarily determine that all EP
sales were made at the same LOT.

We compared Amtex’s EP level of
trade to the single NV level of trade
found in the home market. However,
while we find differences in the levels
of intensity performed for some of these
functions between the home market NV
level of trade and the EP level of trade,
such differences are minor (specific to a
few customers and rarely performed)
and do not establish distinct levels of
trade between the home market and the
U.S. market. Based on our analysis of all
of Amtex’s home market and EP selling
functions, we find these sales were
made at the same level of trade.

For CEP sales, Amtex claims that the
number and intensity of selling
functions performed by Amtex in
making its sales to Amtex Chemicals are
lower than the number and intensity of
selling functions Amtex performed for
its EP sales, and further claims that CEP
sales are at a less advanced stage than
home market sales. See Amtex’s Section
A Response at A18. Amtex specifically
states that Amtex “made no sales in the
home market or other markets at the
same level of trade as its CEP sales for
the U.S.” Id. However, we find that the
CEP LOT is more advanced than the NV
LOT. Amtex’s Section C Response
indicates that Amtex’s CEP sales are at
a more advanced marketing stage than
are its home market sales. See Amtex
Sections B and C Response at C48.
Amtex reports that many of the
principal functions in both markets are
carried out by a single employee in the
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Mexico office. While U.S. employees of
Amtex Chemicals do perform important
selling functions, such as contacting
customers and negotiating prices, the
preponderance of overall selling
functions are, in fact, performed by the
Amtex employee in Mexico City. The
record indicates this employee devotes
a disproportionate amount of his efforts
on CEP sales, despite the fact that both
the Mexican home market and Amtex’s
EP market are considerably larger than
Amtex’s CEP market. From our analysis
of Amtex’s overall selling functions, it is
evident that the intensity of activity for
the principal functions is greater for
CEP sales than other sales. Id.; see also
Exhibit A—1. Accordingly, we
preliminarily determine that the CEP
LOT (that is, sales from Amtex to its
U.S. affiliate) involves a much more
advanced stage of distribution than the
NV LOT. See Analysis Memorandum at
4-7.

Because we found the home market
and U.S. CEP sales were made at
different LOTSs, we examined whether a
LOT adjustment or a CEP offset may be
appropriate in this review. As we found
only one LOT in the home market, it
was not possible to make a LOT
adjustment to home market sales prices,
because such an adjustment is
dependent on our ability to identify a
pattern of consistent price differences
between the home market sales on
which NV is based and home market
sales at the CEP LOT. See 19 CFR
351.412(d)(1)(ii). Furthermore, because
the CEP LOT involves a much more
advanced stage of distribution than the
NV LOT, it is not possible to make a
CEP offset to NV in accordance with
section 773(a)(7)(B) of the Act.

Currency Conversions

Amtex reported certain home market
and U.S. sales prices and adjustments in
both U.S. dollars and Mexican pesos.
Therefore, we made peso-U.S. dollar
currency conversions, where
appropriate, based on the exchange rates
in effect on the date of the sale, as
certified by the Federal Reserve Board,
in accordance with section 773A(a) of
the Act.

Preliminary Results of Review

As a result of our review, we
preliminarily find the following
weighted-average dumping margin
exists for the period July 1, 2009,
through June 30, 2010:

Weighted-average
Producer/Exporter margin
(percentage)
Quimica Amtex, S.A.
de C.V . 0.80

The Department will disclose
calculations performed within five days
of the date of publication of this notice
in accordance with 19 CFR 351.224(b).
An interested party may request a
hearing within thirty days of
publication. See 19 CFR 351.310(c).
Requests should contain the party’s
name, address, and telephone number,
the number of participants, and a list of
the issues to be discussed. At the
hearing, each party may make an
affirmative presentation only on issues
raised in that party’s case brief, and may
make rebuttal presentations only on
arguments included in that party’s
rebuttal brief. Any hearing, if requested,
will be held 37 days after the date of
publication, or the first business day
thereafter, unless the Department alters
the date pursuant to 19 CFR 351.310(d).
Interested parties may submit case briefs
no later than 30 days after the date of
publication of these preliminary results
of review. See 19 CFR 351.309(c)(1)(ii).
Rebuttal briefs, limited to issues raised
in the case briefs, may be filed no later
than 35 days after the date of
publication of this notice. See 19 CFR
351.309(d)(1). Parties who submit
arguments in these proceedings are
requested to submit with the argument:
(1) A statement of the issue; (2) a brief
summary of the argument; and (3) a
table of authorities. Further, parties
submitting written comments must
provide the Department with an
additional copy of the public version of
any such comments on diskette. The
Department will issue final results of
this administrative review, including
the results of our analysis of the issues
in any such written comments or at a
hearing, within 120 days of publication
of these preliminary results.

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. Upon
completion of this administrative
review, pursuant to 19 CFR 351.212(b),
the Department will calculate an
assessment rate on all appropriate
entries. Amtex has reported entered
values for all of its sales of subject
merchandise to the United States during
the POR. Therefore, in accordance with
19 CFR 351.212(b)(1), we will calculate
importer-specific duty assessment rates
on the basis of the ratio of the total
amount of antidumping duties
calculated for the examined sales to the
total entered value of the examined

sales of that importer. These rates will
be assessed uniformly on all entries the
respective importers made during the
POR if these preliminary results are
adopted in the final results of review.
Where the assessment rate is above de
minimis, we will instruct CBP to assess
duties on all entries of subject
merchandise by that importer. In
accordance with 19 CFR 356.8(a), the
Department intends to issue appropriate
assessment instructions directly to CBP
on or after 41 days following the
publication of the final results of
review.

The Department clarified its
“automatic assessment” regulation on
May 6, 2003. See Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003). This
clarification will apply to entries of
subject merchandise during the POR
produced by the company included in
these preliminary results that the
company did not know were destined
for the United States. In such instances
we will instruct CBP to liquidate
unreviewed entries at the “all others”
rate if there is no rate for the
intermediate company or companies
involved in the transaction.

Cash Deposit Requirements

Furthermore, the following cash
deposit requirements will be effective
for all shipments of CMC from Mexico
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) The
cash deposit rate for Amtex will be the
rate established in the final results of
review, unless that rate is less than 0.50
percent (de minimis within the meaning
of 19 CFR 351.106(c)(1)), in which case
the cash deposit rate will be zero; (2) if
the exporter is not a firm covered in this
review or the less-than-fair-value
(LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (3) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review
conducted by the Department, the cash
deposit rate will be the all-others rate of
12.61 percent from the LTFV
investigation. See Notice of
Antidumping Duty Orders: Purified
Carboxymethylcellulose from Finland,
Mexico, the Netherlands and Sweden,
70 FR 39734 (July 11, 2005).

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
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the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.221(b)(4).

Dated: April 4, 2011.
Paul Piquado,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2011-8741 Filed 4-11-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-900]

Diamond Sawblades and Parts Thereof
From the People’s Republic of China:
Final Rescission of Antidumping Duty
New Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On March 9, 2011, the
Department of Commerce
(“Department”) issued its preliminary
intent to rescind the new shipper review
(“NSR”) of Pujiang Talent Diamond
Tools Co., Ltd. (“PTDT”).* We gave
interested parties an opportunity to
comment on the Preliminary Intent to
Rescind and, based upon our analysis of
the comments and rebuttal comments
received, we continue to determine that
PTDT has failed to meet the minimum
requirements for entitlement to an NSR.

DATES: Effective Date: April 12, 2011.

FOR FURTHER INFORMATION CONTACT:
Alan Ray, AD/CVD Operations, Office 9,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482-5403.

SUPPLEMENTARY INFORMATION:
Case History

The Department received a timely
request from PTDT, in what at the time
appeared to be in accordance with 19

1 See Memorandum to the File, from James C.
Doyle, Office Director, through Gary Taverman,
Acting Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations, Preliminary
Intent to Rescind the New Shipper Review of
Pujiang Talent Diamond Tools Co., Ltd., dated
March 9, 2011 (“Preliminary Intent to Rescind”).

CFR 351.214(c), for an NSR of the
antidumping duty order on diamond
sawblades and parts thereof from the
People’s Republic of China (“PRC”). On
June 28, 2010, the Department
published the initiation of the NSR with
a January 23, 2009, through April 30,
2010 period of review (“POR”).2

On March 9, 2011, the Department
issued its preliminary intent to rescind
this NSR based on the sale of subject
merchandise to the United States during
the POR that had been produced by a
company that had exported subject
merchandise to the United States during
the period of investigation (“POI”). See
Preliminary Intent to Rescind.

On March 16, 2011, the Department
received affirmative comments from
PTDT, requesting that the Department
not terminate the NSR. The Department
received rebuttal comments from
Petitioners, the Diamond Sawblades
Manufacturers Coalition, on March 23,
2011, requesting that the Department
terminate the NSR.

Scope of the Order

The products covered by the order are
all finished circular sawblades, whether
slotted or not, with a working part that
is comprised of a diamond segment or
segments, and parts thereof, regardless
of specification or size, except as
specifically excluded below. Within the
scope of the order are semifinished
diamond sawblades, including diamond
sawblade cores and diamond sawblade
segments. Diamond sawblade cores are
circular steel plates, whether or not
attached to non-steel plates, with slots.
Diamond sawblade cores are
manufactured principally, but not
exclusively, from alloy steel. A diamond
sawblade segment consists of a mixture
of diamonds (whether natural or
synthetic, and regardless of the quantity
of diamonds) and metal powders
(including, but not limited to, iron,
cobalt, nickel, tungsten carbide) that are
formed together into a solid shape (from
generally, but not limited to, a heating
and pressing process).

Sawblades with diamonds directly
attached to the core with a resin or
electroplated bond, which thereby do
not contain a diamond segment, are not
included within the scope of the order.
Diamond sawblades and/or sawblade
cores with a thickness of less than 0.025
inches, or with a thickness greater than
1.1 inches, are excluded from the scope
of the order. Circular steel plates that
have a cutting edge of non-diamond

2 See Diamond Sawblades and Parts Thereof from
the People’s Republic of China: Initiation of
Antidumping Duty New Shipper Review, 75 FR
36632 (June 28, 2010).

material, such as external teeth that
protrude from the outer diameter of the
plate, whether or not finished, are
excluded from the scope of the order.
Diamond sawblade cores with a
Rockwell C hardness of less than 25 are
excluded from the scope of the order.
Diamond sawblades and/or diamond
segment(s) with diamonds that
predominantly have a mesh size number
greater than 240 (such as 250 or 260) are
excluded from the scope of the order.
Merchandise subject to the order is
typically imported under heading
8202.39.00.00 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”’). When packaged together as
a set for retail sale with an item that is
separately classified under headings
8202 to 8205 of the HTSUS, diamond
sawblades or parts thereof may be
imported under heading 8206.00.00.00
of the HTSUS. The tariff classification is
provided for convenience and customs
purposes; however, the written
description of the scope of the order is
dispositive.

Summary of Comments Received 3

On March 16, 2011, PTDT submitted
comments regarding the Department’s
Preliminary Intent to Rescind. PTDT
raised four main arguments. First, the
purpose of the NSR is to determine if
PTDT was dumping subject
merchandise and then to calculate its
antidumping duty margin. To rescind
the NSR based on an isolated incident,
representing such a low volume, places
too much weight on the insignificant
incident at issue. To rescind the review
would now be a significant waste of
already spent time and resources.
Second, PTDT exported subject
merchandise produced by another
company to fill a customer’s order, not
in an effort to assist that company in
circumventing payment of antidumping
duties. Third, the Department should
exercise its discretion and overlook this
technical violation by applying the same
kind of logic it employs when it extends
the POR of an NSR so as to capture non-
entered sales, or the same logic
employed in the application of the de
minimis provision for antidumping duty
margins of less than 0.5 percent. Finally,
PTDT argues that if the Department
determines that rescission is
appropriate, it should instead consider

3 Certain business proprietary information (“BPI”)
regarding the rescission of this NSR has been
addressed in a public manner in this notice. For an
explanation of the BPI relied upon, see
Memorandum to the File, from Alan Ray, Case
Analyst, Diamond Sawblades and Parts Thereof
from the People’s Republic of China: BPI
Referenced in Final Rescission, dated concurrently
with this notice.



20318

Federal Register/Vol. 76, No. 70/Tuesday, April 12, 2011/ Notices

conducting this NSR concurrently with
the first administrative review.

On March 23, 2011, Petitioners
submitted rebuttal comments.* With
respect to PTDT’s argument that the
rescission would render significant time
and effort a nullity, Petitioners note that
this NSR was undertaken at PTDT’s
request and certification. PTDT’s
certification at the time of the request
for the NSR did not state that PTDT had
exported a low volume of subject
merchandise produced by a company
that exported during the POI. With
respect to PTDT’s argument that the
Department should exercise its
discretion and overlook this technical
violation, Petitioners note that 19 CFR
351.214(b)(2)(ii) requires in cases where
an exporter is not the producer of all
merchandise it ships to the United
States, a secondary certification that the
supplier did not export subject
merchandise to the United States during
the POL. Petitioners further note that as
the Department already stated, the
regulations do not require the
consideration of relative volumes
sourced from a company that exported
to the United States during the POI,
with respect to the secondary
certification requirement. Therefore,
Petitioners argue, PTDT is not entitled
to an NSR.

Final Rescission of Review

As stated in the Preliminary Intent to
Rescind, the Department has
determined that PTDT does not meet the
minimum requirements for establishing
its qualification for an NSR under 19
CFR 351.214(b)(2)(ii)(B) because PTDT
sold and exported subject merchandise
to the United States during the POR that
had been produced by a company that
had exported to the United States
during the POI. Because PTDT could not
produce a certification that none of the
merchandise it exported during the POR
had been produced by a company that
had exported during the POIL, PTDT
does not meet the minimum
requirements for establishing
qualification for an NSR. Furthermore,
we note that the regulations provide a
basis for extending the POR of NSRs 3

4+We note that the deadline for submitting
rebuttal comments was March 21, 2011. However,
according to Petitioners, although PTDT certified as
to service, Petitioners still had not received a
service copy of PTDT’s submission as of March 23,
2011. Therefore, we find good cause under 19 CFR
351.302(b) to extend the time limit to submit
rebuttal comments and, accordingly, accept
Petitioners’ submission. Moreover, because PTDT
certified that it served Petitioners with its
submission and subsequently submitted a letter
confirming service, we have not rejected PTDT’s
submission, as requested by Petitioners.

5 See 19 CFR 351.214(f)(2)(ii).

and applying the de minimis provision
for margins of less than 0.5 percent,® but
there is no basis for overlooking the
requirements set forth in 19 CFR
351.214(b)(2)(i1)(B). Accordingly, we are
rescinding this NSR. As the Department
is rescinding this NSR, we are not
calculating a company-specific rate for
PTDT, and PTDT will remain part of the
PRC-wide entity subject to the PRC-
wide rate.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of this final rescission of
this NSR for all shipments of subject
merchandise by PTDT, entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by section 751(a)(2)(C)
of the Tariff Act of 1930, as amended
(“Act”): (1) For subject merchandise
produced and exported by PTDT, as part
of the PRC-wide entity the cash deposit
rate will be 164.09 percent; (2) for
subject merchandise exported by PTDT,
but not manufactured by PTDT, as part
of the PRC-wide entity the cash deposit
rate will continue to be the PRC-wide
rate of 164.09 percent; and (3) for
subject merchandise manufactured by
PTDT, but exported by any party other
than PTDT, the cash deposit rate will be
the rate applicable to the exporter.
These cash deposit requirements will
remain in effect until further notice.

Administrative Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (“APQ”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

We are issuing and publishing this
determination in accordance with
sections 751(a)(2)(B) and 777(i) of the
Act, and 19 CFR 351.214(h) and
351.221(b)(5).

6 See 19 CFR 351.106(c)(1).

Dated: April 6, 2011.
Gary Taverman,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2011-8742 Filed 4-11-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-802]

Frozen Warmwater Shrimp From the
Socialist Republic of Vietham:
Initiation and Preliminary Results of
Changed Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: In response to a petition for

a changed circumstances review (“CCR”)
of Grobest & I-Mei Industrial (Vietnam)
Co., Ltd. (“Grobest & [-Mei”), the
Department of Commerce (the
“Department”) is initiating a CCR of the
antidumping duty order on frozen
warmwater shrimp from the Socialist
Republic of Vietnam (“Vietnam”). We
have preliminarily concluded that Viet
I-Mei Frozen Foods Co., Ltd. (“Viet I—-
Mei”) is the successor-in-interest to
Grobest & I-Mei, and, as a result, should
be accorded the same treatment
previously accorded to Grobest & I-Mei,
with regard to the antidumping duty
order on frozen warmwater shrimp from
Vietnam. Interested parties are invited
to comment on these preliminary
results.

DATES: Effective Date: April 12, 2011.
FOR FURTHER INFORMATION CONTACT: Toni
Dach at (202) 482-1655, AD/CVD
Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

The Department published the
antidumping duty order on certain
frozen warmwater shrimp from Vietnam
on February 1, 2005. See Notice of
Amended Final Determination of Sales
at Less Than Fair Value and
Antidumping Duty Order: Certain
Frozen Warmwater Shrimp From the
Socialist Republic of Vietnam, 70 FR
5152 (February 1, 2005) (“VN Shrimp
Order”). Grobest & [-Mei participated in
a new shipper review; the second, third,
fourth, and fifth administrative reviews
of the VN Shrimp Order; and requested
an administrative review for the sixth
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administrative review of the VN Shrimp
Order. On February 28, 2011, Viet I-Mei
informed the Department that Grobest &
I-Mei had ended their partnership, and
petitioned the Department to conduct a
CCR to confirm that Viet I-Mei is the
successor-in-interest to Grobest & I-Mei,
for purposes of determining
antidumping duties due as a result of
the VN Shrimp Order.

Scope of the Order

The scope of the order includes
certain frozen warmwater shrimp and
prawns, whether wild-caught (ocean
harvested) or farm-raised (produced by
aquaculture), head-on or head-off, shell-
on or peeled, tail-on or tail-off,?
deveined or not deveined, cooked or
raw, or otherwise processed in frozen
form.

The frozen warmwater shrimp and
prawn products included in the scope of
this order, regardless of definitions in
the Harmonized Tariff Schedule of the
United States (“HTSUS”), are products
which are processed from warmwater
shrimp and prawns through freezing
and which are sold in any count size.

The products described above may be
processed from any species of
warmwater shrimp and prawns.
Warmwater shrimp and prawns are
generally classified in, but are not
limited to, the Penaeidae family. Some
examples of the farmed and wild-caught
warmwater species include, but are not
limited to, whiteleg shrimp (Penaeus
vannemei), banana prawn (Penaeus
merguiensis), fleshy prawn (Penaeus
chinensis), giant river prawn
(Macrobrachium rosenbergii), giant tiger
prawn (Penaeus monodon), redspotted
shrimp (Penaeus brasiliensis), southern
brown shrimp (Penaeus subtilis),
southern pink shrimp (Penaeus
notialis), southern rough shrimp
(Trachypenaeus curvirostris), southern
white shrimp (Penaeus schmitti), blue
shrimp (Penaeus stylirostris), western
white shrimp (Penaeus occidentalis),
and Indian white prawn (Penaeus
indicus).

Frozen shrimp and prawns that are
packed with marinade, spices, or sauce
are included in the scope of this order.
In addition, food preparations, which
are not “prepared meals,” that contain
more than 20 percent by weight of
shrimp or prawn are also included in
the scope of this order.

Excluded from the scope are: (1)
Breaded shrimp and prawns (HTS
subheading 1605.20.1020); (2) shrimp
and prawns generally classified in the
Pandalidae family and commonly

1“Tails” in this context means the tail fan, which
includes the telson and the uropods.

referred to as coldwater shrimp, in any
state of processing; (3) fresh shrimp and
prawns whether shell-on or peeled (HTS
subheadings 0306.23.0020 and
0306.23.0040); (4) shrimp and prawns in
prepared meals (HTS subheading
1605.20.0510); (5) dried shrimp and
prawns; (6) canned warmwater shrimp
and prawns (HTS subheading
1605.20.1040); (7) certain dusted
shrimp; and (8) certain battered shrimp.
Dusted shrimp is a shrimp-based
product: (1) That is produced from fresh
(or thawed-from-frozen) and peeled
shrimp; (2) to which a “dusting” layer of
rice or wheat flour of at least 95 percent
purity has been applied; (3) with the
entire surface of the shrimp flesh
thoroughly and evenly coated with the
flour; (4) with the non-shrimp content of
the end product constituting between
four and 10 percent of the product’s
total weight after being dusted, but prior
to being frozen; and (5) that is subjected
to IQF freezing immediately after
application of the dusting layer.
Battered shrimp is a shrimp-based
product that, when dusted in
accordance with the definition of
dusting above, is coated with a wet
viscous layer containing egg and/or
milk, and pan-fried.

The products covered by the order are
currently classified under the following
HTSUS subheadings: 0306.13.0003,
0306.13.0006, 0306.13.0009,
0306.13.0012, 0306.13.0015,
0306.13.0018, 0306.13.0021,
0306.13.0024, 0306.13.0027,
0306.13.0040, 1605.20.1010 and
1605.20.1030. These HTSUS
subheadings are provided for
convenience and for customs purposes
only and are not dispositive, but rather
the written description of the scope of
the order is dispositive.

Initiation of Changed Circumstances
Review

Pursuant to section 751(b)(1) of the
Tariff Act of 1930, as amended (the
“Act”), and 19 CFR 351.216, the
Department will conduct a CCR upon
receipt of information concerning, or a
request from an interested party for a
review of, an antidumping duty order
which shows changed circumstances
sufficient to warrant a review of the
order. The information submitted by
Viet I-Mei supporting its claim that Viet
I-Mei is the successor-in-interest to
Grobest & [-Mei, demonstrates changed
circumstances sufficient to warrant such
areview. See 19 CFR 351.216(d); see
also Notice of Initiation and Preliminary
Results of Antidumping Duty Changed
Circumstances Review: Carbon and
Certain Alloy Steel Wire Rod From

Mexico, 75 FR 67685 (November 3,
2010).

In accordance with the above-
referenced regulation, the Department is
initiating a CCR to determine whether
Viet I-Mei is the successor-in-interest to
Grobest & I-Mei. In determining
whether one company is the successor-
in-interest to another, the Department
examines a number of factors including,
but not limited to, changes in
management, production facilities,
supplier relationships, and customer
base. See Industrial Phosphoric Acid
From Israel; Final Results of
Antidumping Duty Changed
Circumstances Review, 59 FR 6944
(February 14, 1994). Although no single
factor will necessarily provide a
dispositive indication of succession,
generally, the Department will consider
one company to be a successor-in-
interest to another company if its
resulting operation is similar to that of
its predecessor. See Brass Sheet and
Strip From Canada; Final Results of
Antidumping Duty Administrative
Review, 57 FR 20460 (May 13, 1992).
Thus, if the evidence demonstrates that,
with respect to the production and sale
of the subject merchandise, the new
company operates as the same business
entity as the prior company, the
Department will assign the new
company the cash-deposit rate of its
predecessor. Id.; Notice of Final Results
of Changed Circumstances
Antidumping Duty Administrative
Review: Polychloroprene Rubber From
Japan, 67 FR 58 (January 2, 2002); see
also Ball Bearings and Parts Thereof
from France: Final Results of Changed-
Circumstances Review, 75 FR 34688
(June 18, 2010) (the Department found
successorship where the company
changed its ownership structure, but
made only minor changes to its
operations, management, supplier
relationships, and customer base).

In its February 28, 2011, submission,
Viet I-Mei provided information to
demonstrate that it is the successor-in-
interest to Grobest & I-Mei. With respect
to management prior to and following
the name change, the submission
indicates that the Deputy General
Manager of Grobest & I-Mei is now the
General Manager of Viet I-Mei, and
three out of five additional senior
managers have retained their
management positions. Additionally,
Viet I-Mei’s submission shows only
minor changes to the organizational
structure of Viet I-Mei from the
structure of Grobest & I-Mei.
Specifically, the majority of
departments in Viet I-Mei are identical
to the departments in Grobest & I-Mei.
Thus, the majority of Viet -Mei’s
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managers remain in positions identical
to those they held in Grobest & I-Mei.
See Attachment 3 of Viet -Mei’s
February 28, 2011, submission.

In addition, the submission indicates
that the production facilities for Viet I-
Mei and Grobest & I-Mei are identical.
Following the name and investment
changes, Viet I-Mei retained the same
address and assets as Grobest & [-Mei.
See Attachments 2 and 4 of Viet I-Mei’s
February 28, 2011, submission.

In its March 18, 2011, submission,
Viet I-Mei identifies Grobest & I-Mei’s
raw materials suppliers and Viet I-Mei’s
raw materials suppliers, showing that
Viet I-Mei’s raw material suppliers are
identical to Grobest & I-Mei’s.
Additionally, Viet I-Mei provides
representative invoice samples from raw
material suppliers to Grobest & I-Mei
and Viet I-Mei. See Attachments 1 and
2 of Viet I-Mei’s March 18, 2011,
submission.

Further, Viet -Mei addressed changes
to its customer base by providing
customer lists and representative
invoices and packing lists. The lists
show that the customers of Viet I-Mei
were customers of Grobest & I-Mei. See
Attachments 3, 4, and 5 of Viet -Mei’s
March18, 2011, submission.

Given the few changes noted above,
we have preliminarily determined that
no major changes have occurred with
respect to Viet I-Mei’s management,
production facilities, suppliers, or
customer base as a result of the
dissolution of the partnership of Grobest
& [-Mei.

When it concludes that expedited
action is warranted, the Department
may publish the notice of initiation and
preliminary results for a CCR
concurrently. See 19 CFR
351.221(c)(3)(ii); see also Initiation and
Preliminary Results of Antidumping
Duty Changed Circumstances Review:
Canned Pineapple Fruit From Thailand,
69 FR 30878 (June 1, 2004). We have
determined that expedition of this CCR
is warranted because we have the
information necessary to make a
preliminary finding already on the
record. See Ball Bearings and Parts
Thereof from Japan: Initiation and
Preliminary Results of Changed-
Circumstances Review, 71 FR 14679
(March 23, 2006). In this case, we
preliminarily find that Viet I-Mei is the
successor-in-interest to Grobest & I-Mei
and, as such, is entitled to Grobest & I—
Mei’s cash-deposit rate with respect to
entries of subject merchandise.

Should our final results remain the
same as these preliminary results,
effective the date of publication of the
final results, we will instruct U.S.
Customs and Border Protection to assign

entries of merchandise produced or
exported by Viet I-Mei the antidumping
duty cash-deposit rate applicable to
Grobest & I-Mei.

Public Comment

Any interested party may request a
hearing within 14 days of publication of
this notice. See 19 CFR 351.310(c). Any
hearing, if requested, will be held 28
days after the date of publication of this
notice or the first working day
thereafter. Interested parties may submit
case briefs and/or written comments no
later than 14 days after the date of
publication of this notice. Rebuttal
briefs and rebuttals to written
comments, which must be limited to
issues raised in such briefs or
comments, may be filed not later than
21 days after the date of publication of
this notice. Parties who submit case
briefs or rebuttal briefs in this CCR are
requested to submit with each argument
(1) a statement of the issue and (2) a
brief summary of the argument with an
electronic version included. Consistent
with 19 CFR 351.216(e), we will issue
the final results of this CCR no later
than 270 days after the date on which
this review was initiated or within 45
days of publication of these preliminary
results if all parties agree to our
preliminary finding.

We are issuing and publishing this
initiation and preliminary results notice
in accordance with sections 751(b)(1)
and 777(i)(1) of the Act and 19 CFR
351.216 and 351.221(c)(3).

Dated: March 31, 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2011-8733 Filed 4-11-11; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Renewable Energy and Energy
Efficiency Executive Business
Development Mission

AGENCY: International Trade
Administration.
ACTION: Notice.

Mission Description

The United States Department of
Commerce, International Trade
Administration, U.S. and Foreign
Commercial Service (CS) is organizing a
Renewable Energy and Energy
Efficiency Trade Mission to Turkey on
October 23-29, 2011. Led by a senior
Department of Commerce official, the
mission will include representatives

from a variety of U.S. firms specializing
in the following product areas:

e Wind Turbines;

¢ Geothermal Exploration, Drilling
and Geophysical Engineering Services;

¢ Geothermal Power Plant
Equipment;

¢ Biomass Power Generation;

¢ Hydroelectric Power Plant
Equipment Supply;

¢ Solar Power Generation Systems;

¢ Cogeneration Systems;

e Energy Efficiency Systems and
Solutions;

¢ Fuel Cells, Heat Pumps Exc.

Mission participants will be
introduced to international agents,
distributors, and end-users whose
capabilities and services are targeted to
each participant’s needs. This mission
will contribute to the National Export
Initiative and the Renewable Energy and
Energy Efficiency Export Initiative goals
through increased sales of U.S.
equipment/services in Turkey. The
participants will also have a site visit to
the Izmir Ataturk Organized Industrial
Zone, targeted by the U.S. Department
of Energy for a Near-Zero Zone Project
(NZZ) to promote industrial energy
efficiency and potential U.S. export
opportunities. The U.S. Department of
Energy (DOE), in coordination with
other U.S. agencies, is launching the
Near-Zero Zone project. This
interagency project has the support of
the Turkish government and business
organizations, and will help industrial
companies operating within the Izmir
Ataturk Organized Industrial Zone
(IAOSB) reduce their energy usage
through a series of cost-effective
efficiency upgrades.

One-on-one meetings with NZZ
industrial participants will also be
included, to follow quickly on an energy
efficiency survey to be completed in
September 2011. This mission will be
an important deliverable for our
bilateral Framework for Strategic
Economic and Commercial Cooperation
mechanism, a new process of
engagement with the government of
Turkey on economic and trade issues,
chaired by Secretary Locke and U.S.
Trade Representative, Ron Kirk.

Participants will have an opportunity
to meet with major buyers, and potential
agents and distributors operating in
Ankara, Istanbul, and Izmir, Turkey.
The U.S. and Foreign Commercial
Service is targeting a minimum of 15
and a maximum of 20 U.S. companies.

Commercial Setting

Turkey is a country offering
significant opportunities for foreign
investors and exporters with its
geographically favorable position to
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function as a gateway between Europe,
the Middle East and Central Asia.
Opportunities exist not only in the
dynamic domestic market in Turkey,
but also throughout the region.

Hospitality and tolerance being the
traditional cornerstones of the Turkish
way of life, the country is open to
foreign firms. Foreign Direct Investment
(FDI) in Turkey slowed to $7.9 billion
in 2009 during the height of the world
economic crisis, but has reached $20
billion in previous years. There are
approximately 24,000 companies with
foreign capital in Turkey. Corporate
income tax is only 20%, dividends can
be transferred, foreign capital
companies enjoy the same rights as local
companies, international arbitration is
possible, and expatriates can be
employed.

A treaty between the U.S. and Turkey
exists for the protection of foreign
investments and another treaty between
the U.S. and Turkey exists for the
avoidance of double taxation. Turkey
has a customs union agreement with the
EU that covers trade in all goods, except
agriculture goods: The export and
import of these industrial goods from
the EU have a zero percent customs
duty. Turkey has agreed to implement
most EU Directives regarding the safety
of products and recognizes the CE
certification of those types of products.

As announced by the International
Monetary Fund, Turkey has the 16th
largest economy in the world. In 2010,
Turkey’s GDP reached $958.3 billion.
Turkey has a young, dynamic, well-
educated and multi-cultural population
of 73 million, the second largest
population after Germany in Europe.
Sixty percent of the population is under
the age of 35.

Turkish imports in 2010 are estimated
at $166 billion and Turkish exports
about $114 billion for the same period
(2010 official results are not announced
yet). U.S. exports to Turkey in 2010 will
exceed $10 billion and Turkish exports
to the U.S. over $4 billion. Total U.S.
FDI in Turkey is over $7 billion, a
conservative figure given investment by
European subsidiaries of U.S. parent
corporations.

Turkey is strategically located. Turkey
is often referred to as ‘The Energy
Bridge between East and West’. Seventy-
three percent of the world’s proven oil
reserves and seventy-two percent of the
world’s proven gas reserves are located
in the surrounding regions of Turkey:
The Middle East, Caspian Region and
Russia. This makes Turkey a crucial
bridge between energy rich regions and
Europe, which spends approximately
$300 billion annually for imported
energy resources.

Turkey is a manufacturing center with
ambitions to become a regional energy
hub. The international image of Turkey
in terms of a destination for investment
is generally shaped by the diverse
market opportunities—both domestic
and export-oriented—that Turkey offers.
The potential of these markets covers
over one billion consumers, including a
large and growing domestic market
(approx. 72 million people); high-
income European markets (600 million
people); emerging Russian, Caucasian
and Central Asian markets (250 million
people); and the expanding Middle East
and North Africa markets (160 million
people). These markets have
approximately $25 trillion in combined
GDP.

Turkey emerged from the world
economic crisis much better than
expected. The banking sector was strong
and did not suffer any major crisis.
Turkey’s economy grew by 7-8% in
2010 and unlike the general trend; this
was not a jobless recovery. Throughout
the crisis Turkey was the only country
whose credit rating was upgraded by
two grades. Credit rating agencies and
financial markets praised the strong
performance and healthy state of the
Turkish economy and demonstrated
confidence in Turkey’s economic
policies.

In the 2010-2014 Energy Strategy
Paper announced recently by the
Turkish Minister of Energy and Natural
Resources (MENR) Taner Yildiz, Turkey
plans to have 20,000 MW of wind
energy and 600 MW of geothermal
energy capacity by 2023 (100th year
anniversary of the Turkish Republic).
Turkey plans to have 5,000 MW new
hydroelectric power plants, 10,000 MW
wind power farms, 300 MW geothermal
power plants come into operation by
2015. As part of the energy efficiency
programs, the Turkish government plans
to decrease the primary energy intensity
by 10% before 2015 and 20% before
2023.

Turkey ranks No. 1 in Europe and No.
7 in the world in terms of geothermal
power potential. Power generation from
biomass will become more important as
large municipalities are considering
more efficient methods of disposing of
municipal waste. After Spain, Turkey
has the second largest potential for solar
power development in Europe.

Turkey also has large hydroelectric
potential. Currently 30% of Turkey’s
installed capacity is from hydroelectric
resources. Many Turkish private
companies are investing in run of river
type of electromechanical equipment
which is mostly supplied from China,
Austria, Norway and Germany. The
US&FCS Turkey receives a considerable

amount of inquiries from Turkish
companies, asking for hydro
electromechanical equipment from the
U.S. with U.S. Ex-Im Bank financing.

The Government of Turkey has
adopted a new legal framework to
increase the feed-in tariff for the
electricity to be delivered from different
types of renewable energy resources.
Over the next five years, Turkey’s
investments on renewable energy are
estimated to expand to $20 billion.

U.S.-Turkish relations focus on areas
such as strategic energy cooperation,
trade and investment, security ties,
regional stability, counterterrorism, and
human rights progress. President Barack
Obama paid a historic visit to Turkey on
April 5-7, 2009, as the first bilateral
visit of his presidency. During the visit,
he spoke before the Turkish Parliament
and outlined his vision of a model U.S.-
Turkish partnership based on mutual
interests and mutual respect. The
inaugural Framework for Strategic
Economic and Commercial Cooperation
meeting was held in Washington, DC in
October 2010. In addition to the new
framework, the U.S. and Turkey hold
annual meetings of the Trade and
Investment Framework Agreement
(TIFA) Council, which met in
Washington, DC in July 2010, and
Economic Partnership Commission
(EPC), which last convened in Turkey in
June 2010.

On May 14, 2010, Under Secretary of
Commerce for International Trade,
Francisco Sanchez and Undersecretary
for Foreign Trade of Turkey Ahmet
Yakici signed the Terms of Reference for
the establishment of a newly formed
U.S.-Turkey Business Council (Council).
The Council will bring together U.S. and
Turkish business leaders to provide
policy recommendations to both
governments jointly on ways to
strengthen bilateral economic relations.

Mission Goals

The trade mission will assist
representatives of U.S. companies in the
Renewable Energy and energy efficiency
industries responsible for business
activity in Europe, Caucasus and Central
Asia, the Middle East and North Africa
markets with their efforts to identify
profitable opportunities and new
markets for their respective U.S.
companies and to increase their export
potential in joint cooperation with
Turkish companies.

Mission Scenario

In Turkey, mission members will also
be presented with a briefing by the U.S.
Embassy Country Team, the Commercial
Specialist for the renewable energy
sector and other key government and
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corporate officials. Participants will take
part in business matchmaking
appointments with Turkish private
sector companies, which may be
potential candidates for agent/
representative or distributors. The trade
mission will visit: Ankara, the capital of
Turkey, a growing industrial base and
the seat of government; Istanbul, where
headquarters of most private sector
companies are located; and Izmir,
Turkey’s third largest city with strong
renewable energy and energy efficiency
potential.

U.S. participants will be counseled
before and after the mission by the

domestic mission coordinator.
Participation in the mission will include
the following:

o Pre-travel webinars on subjects
ranging from industry briefings to
business practices in Turkey;

e Pre-scheduled meetings with
potential partners, distributors, end
users, or local industry contacts;

o Transportation to all mission-
organized meetings inside the cities (all
air transportation within Turkey is the
responsibility of the mission
participant);

e Meetings with key government
decision makers and private sector
firms;

¢ Participation in networking
receptions in Turkey; and

¢ Meetings with CS Turkey’s energy
specialists in Ankara, Istanbul and
Izmir, Turkey.

Mission Timetable

Mission participants will arrive in
Ankara on October 23, 2011 and the
mission program will take place Oct.
24-28, 2011. Departure to the United
States or other onward destinations will
be on Oct. 29, 2011.

Sunday, Oct. 23,
2011
Ankara, Turkey

e Arrival in Ankara, Turkey

Day 1:
Monday, Oct. 24, | ¢ Wreath laying at the Ataturk’s Mausoleum (Anitkabir) (optional).
2011, Ankara, | e Agenda review and market briefings by U.S. mission officials.
Turkey. e Meeting with Minister of Energy and Natural Resources or designate.
¢ Meeting with State Minister for Foreign Trade or designate.
¢ Briefing by Ministry of Energy, Regulator EMRA and EIE.
¢ Networking reception.
Day 2:
Tuesday, Oct 25, | ¢ Morning 1-1 matchmaking meetings.
2011, ¢ Afternoon departure to Istanbul.
Ankara—Istanbul, | ¢ Evening Bosporus Cruise (working reception and dinner with American and Turkish business communities).
Turkey
Day 3:
Wednesday, Oct. | ¢ Morning meeting with the Mayor of Istanbul or designate and site visit to waste-to-energy facilities (optional).
26, 2011, ¢ Afternoon 1-1 matchmaking meetings.
Izmir, Turkey e Evening departure to Izmir.
Day 4:
Thursday, Oct. 27, e Morning 1-1 matchmaking meetings.
2011, Izmir, ¢ Afternoon site visit to wind farms in Cesme (optional).
Turkey e Evening networking reception.
Day 5:
Friday, Oct. 28, ¢ Site visit to Ataturk Industrial Zone for U.S. DOE-led “Near Zero Zone” Energy Efficiency Project (optional).

2011, Izmir, Turkey | o
e Wrap-up session.

1-1 matchmaking meetings.

Day 6:

Saturday, Oct. 29, .
2011, Izmir,

Turkey

Departure to the U.S. (same day arrival in U.S.).

Participation Requirements

All parties interested in participating
in the Commercial Service Trade
Mission must complete and submit an
application package for consideration by
the Department of Commerce. All
applicants will be evaluated on their
ability to meet certain conditions and
best satisfy the selection criteria as
outlined below. A minimum of 15
companies and a maximum of 20
companies will be selected to
participate in the mission from the
applicant pool. U.S. companies already
doing business with Turkey as well as

U.S. companies seeking to enter the
Turkish market for the first time may

apply.
Expenses

After a company has been selected to
participate on the mission, a payment to
the Department of Commerce in the
form of a participation fee is required.
The participation fee will be $4,055 for
large firms and $3,285 for a small or
medium-sized enterprise (SME)* or

* An SME is defined as a firm with 500 or fewer
employees or that otherwise qualifies as a small
business under SBA regulations (see http://
www.sba.gov/services/contractingopportunities/

small organization, which will cover
one representative.

The fee for each additional firm
representative (large firm or SME) is
$500.

Expenses for travel, lodging, most
meals, and incidentals will be the
responsibility of each mission
participant. Delegation members will be

sizestandardstopics/index.html). Parent companies,
affiliates, and subsidiaries will be considered when
determining business size. The dual pricing reflects
the Commercial Service’s user fee schedule that
became effective May 1, 2008 (see http://
www.export.gov/newsletter/march2008/
initiatives.html for additional information).


http://www.sba.gov/services/contractingopportunities/sizestandardstopics/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/index.html
http://www.export.gov/newsletter/march2008/initiatives.html
http://www.export.gov/newsletter/march2008/initiatives.html
http://www.export.gov/newsletter/march2008/initiatives.html
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able to take advantage of U.S. Mission
discounted rates for hotel rooms.

Conditions for Participation

¢ An applicant must submit in a
timely manner a completed and signed
mission application and supplemental
application materials, including
adequate information on the company’s
products and/or services, primary
market objectives, and goals for
participation. If the Department of
Commerce receives an incomplete
application, the Department may reject
the application, request additional
information, or take the lack of
information into account when
evaluating the applications.

e Each applicant must also certify
that the products and services it seeks
to export through the mission are either
produced in the United States, or, if not,
marketed under the name of a U.S. firm
and have at least 51 percent U.S.
content of the value of the finished
product or service.

¢ An SME is defined as a firm with
500 or fewer employees or that
otherwise qualifies as a small business
under SBA regulations (see http://
www.sba.gov/services/
contractingopportunities/
sizestandardstopics/index.html). Parent
companies, affiliates, and subsidiaries
will be considered when determining
business size. The dual pricing reflects
the Commercial Service’s user fee
schedule that became effective May 1,
2008 (see http://www.export.gov/
newsletter/march2008/initiatives.html
for additional information).

Selection Criteria for Participation:
Selection will be based on the following
criteria:

e Suitability of the company’s
products or services to the market

e Applicant’s potential for business
in Turkey and in the region, including
likelihood of exports resulting from the
mission

¢ Consistency of the applicant’s goals
and objectives with the stated scope of
the mission

Referrals from political organizations
and any documents containing
references to partisan political activities
(including political contributions) will
be removed from an applicant’s
submission and not considered during
the selection process.

Timeframe for Recruitment and
Applications

Mission recruitment will be
conducted in an open and public
manner, including posting on the
Commerce Department trade missions
calendar—http://www.trade.gov/trade-
missions—and other Internet Web sites,

publication in domestic trade
publications and association
newsletters, direct outreach to internal
clients and distribution lists, posting in
the Federal Register, and
announcements at industry meetings,
symposia, conferences, and trade shows.

Recruitment for the mission will
begin immediately and conclude no
later than July 15, 2011. The U.S.
Department of Commerce will review all
applications immediately after the
deadline. We will inform applicants of
selection decisions as soon as possible
after the deadline. Applications
received after this date will be
considered only if space and scheduling
constraints permit.

Contact Information

U.S. Commercial Service Ankara,
Turkey

Michael Lally, Senior Commercial
Officer or Serdar Cetinkaya, Senior
Commercial Specialist, U.S. Embassy—
Ankara, Tel: +90 (312) 457-7278 or
457-7203, Fax: +90 (312) 457-7302, E-
mail: Michael Lally@trade.gov and
Serdar.Cetinkaya@trade.gov.

U.S. Commercial Service Istanbul,
Turkey

Gregory Taevs, Principal Commercial
Officer, Ebru Olcay, Commercial
Specialist, Tel: +90 (212) 335—-9302 or
335-9223, Fax: +90 (212) 335-9103, E-
mail: Gregory.Taevs@trade.gov and
Ebru.Olcay@trade.gov.

U.S. Commercial Service Izmir, Turkey

Berrin Ertiirk, Senior Commercial
Specialist, U.S. Embassy—Izmir, Tel:
+90 (232) 4412446, Fax: +90 (232)
489-0267, E-mail:
Berrin.Erturk@trade.gov.

U.S. Commercial Service Bakersfield,
California

Glen Roberts, Director, U.S. Export
Assistance Center Bakersfield, Tel: 661—
637-0136, Fax: 661-637-0156, E-mail:
Glen.Roberts@trade.gov.

Elnora Moye,

Commercial Service Trade Mission Program,
U.S. Department of Commerce.

[FR Doc. 2011-8715 Filed 4-11-11; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Hydrographic Services Review Panel
Meeting

AGENCY: National Ocean Service,
National Oceanic and Atmospheric

Administration (NOAA), Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The Hydrographic Services
Review Panel (HSRP) is a Federal
Advisory Committee established to
advise the Under Secretary of
Commerce for Oceans and Atmosphere
on matters related to the responsibilities
and authorities set forth in section 303
of the Hydrographic Services
Improvement Act of 1998, its
amendments, and such other
appropriate matters that the Under
Secretary refers to the Panel for review
and advice.

Date and Time: The public meeting
will be held on May 4-6, 2011. May 4th
from 8 a.m. to 5:30 p.m.; May 5th from
8 a.m. to 5:30 p.m.; and May 6th from
8 am. to 3 p.m.

Location: Waikiki Beach Marriott
Resort & Spa, 2552 Kalakauna Avenue,
Honolulu, Hawaii, tel: (808) 922—-6611.
Refer to the HSRP Web site listed below
for the most current meeting agenda.
Times and agenda topics are subject to
change.

FOR FURTHER INFORMATION CONTACT:
Kathy Watson, HSRP Program
Coordinator, National Ocean Service
(NOS), Office of Coast Survey, NOAA
(NICS), 1315 East West Highway, Silver
Spring, Maryland 20910; Telephone:
301-713-2770 ext. 158; Fax: 301-713—
4019; E-mail:
Hydroservices.panel@noaa.gov or visit
the NOAA HSRP Web site at htto://
nauticalcharts.noaa.gov/ocslhsro/
hsro.htm.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public and
public comment periods (on-site) will
be scheduled at various times
throughout the meeting. These comment
periods will be included in the final
agenda published before April 27, 2011,
on the HSRP Web site listed above. Each
individual or group making a verbal
presentation will be limited to a total
time of five (5) minutes. Comments will
be recorded. Written comments should
be submitted to
Hydroservices.panel@noaa.gov) by April
27,2011. Written comments received
after April 27, 2011, will be distributed
to the HSRP, but may not be reviewed
until the meeting. Approximately 30
seats will be available for the public, on
a first-come, first-served basis.

Matters to be Considered:
Development of strategic advice to: (1)
Improve the quality and delivery of
navigation products and services; (2)
maximize the societal value of
navigation services; (3) align navigation
services to support National Ocean


http://www.sba.gov/services/contractingopportunities/sizestandardstopics/index.html
http://www.sba.gov/services/contractingopportunities/sizestandardstopics/index.html
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mailto:Serdar.Cetinkaya@trade.gov
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Policy priorities; and (4) provide non-
navigation constituencies with services,
data, products and expertise. Three
stakeholder panels will present and
identify issues, recommend
improvements and/or address concerns
related to regional Pacific: Navigation
services, vertical and horizontal
datum’s, and hazards and coastal
management. Other matters to be
discussed will include NOAA
navigation program office updates,
NOAA budget process, HSRP meeting
administration, and public comments.

Dated: April 6, 2011.
John E. Lowell, Jr.,

Director, Office of Coast Survey, National
Ocean Service, National Oceanic and
Atmospheric Administration.

[FR Doc. 2011-8728 Filed 4—11-11; 8:45 am]
BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Monterey
Bay National Marine Sanctuary
Advisory Council

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Notice to extend application
deadline.

SUMMARY: The ONMS is seeking
applications for the following vacant
seats on the Monterey Bay National
Marine Sanctuary Advisory Council:
Diving, Education (alternate), Research
(alternate), Tourism (alternate) and
Agriculture (alternate). Applicants are
chosen based upon their particular
expertise and experience in relation to
the seat for which they are applying;
community and professional affiliations;
philosophy regarding the protection and
management of marine resources; and
possibly the length of residence in the
area affected by the sanctuary.
Applicants who are chosen should
expect to serve until February 2014. The
Research alternate and Agriculture
alternate should expect to serve until
February 2013 because the seats were
vacated prematurely.

DATES: Applications are due by April
29, 2011.

ADDRESSES: Application kits may be
obtained from 299 Foam Street,
Monterey, CA 93940 or online at
http://montereybay.noaa.gov/. Complete
applications should be sent to the same
address.

FOR FURTHER INFORMATION CONTACT:
Nicole Capps, 299 Foam Street,
Monterey, CA 93940, (831) 647—-4206,
nicole.capps@noaa.gov.

SUPPLEMENTARY INFORMATION: The
MBNMS Advisory Council was
established in March 1994 to assure
continued public participation in the
management of the Sanctuary. Since its
establishment, the Advisory Council has
played a vital role in decisions affecting
the Sanctuary along the central
California coast.

The Advisory Council’s twenty voting
members represent a variety of local
user groups, as well as the general
public, plus seven local, State and
Federal governmental jurisdictions. In
addition, the respective managers or
superintendents for the four California
National Marine Sanctuaries (Channel
Islands National Marine Sanctuary,
Cordell Bank National Marine
Sanctuary, Gulf of the Farallones
National Marine Sanctuary and the
Monterey Bay National Marine
Sanctuary) and the Elkhorn Slough
National Estuarine Research Reserve sit
as non-voting members.

Four working groups support the
Advisory Council: The Research
Activity Panel (“RAP”) chaired by the
Research Representative, the Sanctuary
Education Panel (“SEP”) chaired by the
Education Representative, the
Conservation Working Group (“CWG”)
chaired by the Conservation
Representative, and the Business and
Tourism Activity Panel (“BTAP”)
chaired by the Business/Industry
Representative, each dealing with
matters concerning research, education,
conservation and human use. The
working groups are composed of experts
from the appropriate fields of interest
and meet monthly, or bi-monthly,
serving as invaluable advisors to the
Advisory Council and the Sanctuary
Superintendent.

The Advisory Council represents the
coordination link between the
Sanctuary and the State and Federal
management agencies, user groups,
researchers, educators, policy makers,
and other various groups that help to
focus efforts and attention on the central
California coastal and marine
ecosystems.

The Advisory Council functions in an
advisory capacity to the Sanctuary
Superintendent and is i