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Rules and Regulations

Federal Register
Vol. 76, No. 50

Tuesday, March 15, 2011

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 11-06]
RIN 1515-AD73

Extension of Import Restrictions
Imposed on Certain Archaeological
and Ethnological Materials From
Colombia

AGENCY: Customs and Border Protection,
Department of Homeland Security;
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
U.S. Customs and Border Protection
(CBP) regulations to reflect an extension
of import restrictions on certain
archaeological and ethnological
materials from Colombia. The
restrictions, which were originally
imposed by CBP Decision (CBP Dec.)
06—09, are due to expire on March 15,
2011. The Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State, has
determined that factors continue to
warrant the imposition of import
restrictions. Accordingly, these import
restrictions will remain in effect for an
additional 5 years, and the CBP
regulations are being amended to reflect
this extension through March 15, 2016.
These restrictions are being extended
pursuant to determinations of the
United States Department of State made
under the terms of the Convention on
Cultural Property Implementation Act
that implemented the United Nations
Educational, Scientific and Cultural
Organization (UNESCO) Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of

Ownership of Cultural Property. CBP
Dec. 06—09 contains the Designated List
of archaeological and ethnological
materials of Colombia to which the
restrictions apply.

DATES: Effective Date: March 15, 2011.
FOR FURTHER INFORMATION CONTACT: For
legal aspects, Charles Steuart, Chief,
Intellectual Property Rights and
Restricted Merchandise Branch,
Regulations and Rulings, Office of
International Trade, (202) 325-0020. For
operational aspects, Michael Craig,
Chief, Interagency Requirements
Branch, Trade Policy and Programs,
Office of International Trade, (202) 863—
6558.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to the provisions of the 1970
United Nations Educational, Scientific
and Cultural Organization (UNESCO)
Convention, implemented by the
Convention on Cultural Property
Implementation Act (Pub. L. 97—446, 19
U.S.C. 2601 et seq.), the United States
entered into a bilateral agreement with
Colombia on March 15, 2006,
concerning the imposition of import
restrictions on certain archeological and
ethnological materials from Colombia.
On March 17, 2006, CBP published CBP
Dec. 06—09 in the Federal Register (71
FR 13757), which amended 19 CFR
12.104g(a) to reflect the imposition of
these restrictions and included a list
designating the types of articles covered
by the restrictions.

Import restrictions listed in 19 CFR
12.104g(a) are “effective for no more
than five years beginning on the date on
which the agreement enters into force
with respect to the United States. This
period can be extended for additional
periods not to exceed five years if it is
determined that the factors which
justified the initial agreement still
pertain and no cause for suspension of
the agreement exists” (19 CFR
12.104g(a)). On July 22, 2010, the
Department of State received a request
by the Government of Colombia to
extend the Agreement. Subsequently,
after the Department of State proposed
to extend the Agreement and reviewed
the findings and recommendations of
the Cultural Property Advisory
Committee, the Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State, determined
that the cultural heritage of Colombia

continues to be in jeopardy from pillage
of archaeological and ethnological
resources and made the necessary
determinations to extend the import
restrictions for an additional five years.
Diplomatic notes have been exchanged
on March 1, 2011, reflecting the
extension of those restrictions for an
additional five-year period.
Accordingly, CBP is amending 19 CFR
12.104g(a) to reflect this extension of the
import restrictions.

The Designated List of archaeological
and ethnological materials from
Colombia covered by these import
restrictions is set forth in CBP Dec.
06—09. The Designated List and
accompanying image database may also
be found at the following Internet Web
site address: http://exchanges.state.gov/
heritage/culprop/cofact.html.

The restrictions on the importation of
these archaeological and ethnological
materials from Colombia are to continue
in effect through March 15, 2016.
Importation of such material continues
to be restricted unless the conditions set
forth in 19 U.S.C. 2606 and 19 CFR
12.104c are met.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
In addition, CBP has determined that
such notice or public procedure would
be impracticable and contrary to the
public interest because the action being
taken is essential to avoid interruption
of the application of the existing import
restrictions (5 U.S.C. 553(b)(B)). For the
same reasons, a delayed effective date is
not required under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

Because this rule involves a foreign
affairs function of the United States, it
is not subject to Executive Order 12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).
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List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),

1624;
* * * * *

Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

§12.104g [Amended]

m 2.In § 12.104g, paragraph (a), the table
is amended in the entry for Colombia by
adding, after the reference to “CBP Dec.
06—09”, the words “extended by CBP
Dec. 11-06".

Alan Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: March 9, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-5879 Filed 3—-14—11; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 312 and 314
[Docket No. FDA-2011-N-0130]

Investigational New Drug Applications
and Abbreviated New Drug
Applications; Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
investigational new drug application
(IND) regulations and abbreviated new
drug application regulations to correct
inaccurate cross-references to the IND
regulations and the Federal Food, Drug,
and Cosmetic Act (the FD&C Act). This

action is being taken to ensure accuracy
and clarity in the Agency’s regulations.

DATES: This rule is effective March 15,
2011.

FOR FURTHER INFORMATION CONTACT:
Olivia A. Pritzlaff, Center for Drug
Evaluation and Research, Food and
Drug Administration, Bldg. 51, Rm.
6308, 10903 New Hampshire Ave.,
Silver Spring, MD 20993-0002, 301—
796-3506.

SUPPLEMENTARY INFORMATION: FDA is
amending its regulation in 21 CFR
312.83 to correct an inaccurate cross-
reference to other sections of the IND
regulations. FDA is amending its
regulation in 21 CFR 314.94 to correct
an inaccurate cross-reference to a
section of the FD&C Act.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). FDA has determined that
notice and public comment are
unnecessary because this amendment to
the regulations provides only technical
changes to correct inaccurate cross-
references to the IND regulations and
the FD&C Act.

List of Subjects
21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.

21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 312
and 314 are amended as follows:

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

m 1. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360bbb, 371; 42 U.S.C. 262.

§312.83 [Amended]

m 2. Section 312.83 is amended by
removing “312.34 and 312.35” and by
adding in its place “312.305 and
312.320”.

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

m 3. The authority citation for 21 CFR
part 314 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 356, 3564, 356b, 356¢, 371, 374,
379e.

§314.94 [Amended]
W 4. Section 314.94 is amended in
paragraph (a)(8)(iv) by removing
“505(j)(4)(D)” and by adding in its place
“505(j)(5)(F)”.

Dated: March 9, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-5946 Filed 3—14—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[TD 9516]
RIN 1545-BG73

Disclosure of Return Information in
Connection With Written Contracts
Among the IRS, Whistleblowers, and
Legal Representatives of
Whistleblowers

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations relating to the disclosure of
return information by an officer or
employee of the Treasury Department,
to a whistleblower and, if applicable,
the legal representative of the
whistleblower, to the extent necessary
in connection with a written contract
among the IRS, the whistleblower and,
if applicable, the legal representative of
the whistleblower, for services relating
to the detection of violations of the
internal revenue laws or related statutes.
The final regulations will affect officers
and employees of the Treasury
Department who disclose return
information to whistleblowers or their
legal representatives in connection with
written contracts among the IRS,
whistleblowers and, if applicable, their
legal representatives, for services
relating to the detection of violations of
the internal revenue laws or related
statutes. The final regulations will also
affect any whistleblower or legal
representative of a whistleblower who
receives return information in
connection with a written contract
among the IRS, the whistleblower and,
if applicable, the legal representative of
the whistleblower, for services relating
to the detection of violations of the
internal revenue laws or related statutes.
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DATES: Effective Date: These final
regulations are effective on March 15,
2011.

Applicability Date: For dates of
applicability, see § 301.6103(n)-2(f).
FOR FURTHER INFORMATION CONTACT:
Helene R. Newsome, 202—-622-7950 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final
regulations implementing amendments
to the Procedure and Administration
Regulations (26 CFR part 301) under
section 6103(n) relating to the
disclosure of return information in
connection with written contracts
among the IRS, whistleblowers and, if
applicable, their legal representatives.

The Tax Relief and Health Care Act of
2006, Public Law 109—432 (120 Stat.
2958), (the Act) was enacted on
December 20, 2006. Section 406 of the
Act amends section 7623, concerning
the payment of awards to
whistleblowers, and establishes a
Whistleblower Office within the IRS
that has responsibility for the
administration of a whistleblower
program. In connection with analyzing
information provided by a
whistleblower, or investigating a matter,
the IRS may determine that it requires
the assistance of the whistleblower, or
the legal representative of the
whistleblower. The Joint Committee on
Taxation (the JCT) has noted that “[t]o
the extent the disclosure of returns or
return information is required [for the
whistleblower or his or her legal
representative] to render such
assistance, the disclosure must be
pursuant to an IRS tax administration
contract.” Joint Committee on Taxation,
Technical Explanation of H.R. 6408,
The “Tax Relief and Health Care Act of
2006,” as Introduced in the House on
December 7, 2006, at 89 (JCX-50-06),
December 7, 2006. The JCT has further
noted that “[i]t is expected that such
disclosures will be infrequent and will
be made only when the assigned task
cannot be properly or timely completed
without the return information to be
disclosed.” Id.

Under section 6103(a), returns and
return information are confidential
unless the Internal Revenue Code
authorizes disclosure. Section 6103(n) is
the authority by which returns and
return information may be disclosed
pursuant to a tax administration
contract. Section 6103(n) authorizes,
pursuant to regulations prescribed by
the Secretary, returns and return
information to be disclosed to any
person, for purposes of tax

administration, to the extent necessary
in connection with: (1) The processing,
storage, transmission, and reproduction
of returns and return information; (2)
the programming, maintenance, repair,
testing, and procurement of equipment;
and (3) the providing of other services.

On March 25, 2008, temporary
regulations (TD 9389) under section
6103(n) were published in the Federal
Register (73 FR 15668) describing the
circumstances under which officers and
employees of the Treasury Department
may disclose return information to
whistleblowers and, if applicable, their
legal representatives, in connection with
written contracts for services relating to
the detection of violations of the
internal revenue laws or related statutes.
A notice of proposed rulemaking (REG—
114942—07) cross-referencing the
temporary regulations was published in
the Federal Register for the same day
(73 FR 15687).

One written comment responding to
the notice of proposed rulemaking was
received. No public hearing was
requested or held. After consideration of
the comment, the regulations are
adopted as proposed with only minor
technical changes made.

The limitations applicable to section
6103(n) contracts as outlined in these
regulations are not a limitation on the
use of return information that may be
disclosed to a whistleblower or the legal
representative of a whistleblower during
an award determination administrative
proceeding and in an award
determination appeal to the U.S. Tax
Court.

Summary of Comment

The commentator recommended that
§301.6103(n)-2(b)(3) of the proposed
regulations be revised to eliminate any
requirement that a written contract be in
place for a whistleblower to be provided
with basic status information about the
whistleblower’s claim for award under
section 7623. The commentator drew a
comparison with whistleblower claims
under the False Claims Act and argued
that the standard for the IRS to share
status information with a whistleblower
should not be the same as that required
to share information from the actual
returns of taxpayers. Unlike other
statutory schemes, however,
information regarding the status of a
whistleblower’s claim with the IRS is
“return information” as defined in
section 6103(b)(2). Like returns (defined
in section 6103(b)(1)), return
information is confidential under
section 6103(a) and may only be
disclosed if authorized by a specific
provision of the Code. In order to
disclose status information to a

whistleblower, an exception to section
6103 must be applicable. Section
6103(n) provides authority for the IRS to
make status information disclosures to a
whistleblower. Because disclosures
pursuant to section 6103(n) require a
written tax administration contract, the
final regulations do not adopt the
commentator’s recommendation.

The commentator also recommended
that § 301.6103(n)-2(d)(3) of the
proposed regulations be revised to
eliminate the inspection requirement.
The commentator asserted that, by
contrast, § 301.6103(n)-1, “Disclosure of
returns and return information in
connection with written contracts or
agreements for the acquisition of
property or services for tax
administration purposes,” does not
include such a requirement and argued
that the requirement is unnecessary in
that the regulations already provide for
severe sanctions for any failure to
comply with the terms of written
contracts for services. In fact,
§301.6103(n)-1(e)(1) does indeed
contain an inspection requirement. The
final regulations retain the inspection
requirement as consistent with the
longstanding safeguard procedures that
incorporate inspection as an integral
part of the contracting process under
section 6103(n).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Helene R. Newsome,
Office of the Associate Chief Counsel
(Procedure & Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.
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Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 is amended by adding
entries in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6103(n)-2 also issued under 26
U.S.C. 6103(n). * * *

Section 301.6103(n)-2 also issued under 26
U.S.C. 6103(q). * * *

m Par. 2. Section 301.6103(n)-2 is added
to read as follows:

§301.6103(n)-2 Disclosure of return
information in connection with written
contracts among the IRS, whistleblowers,
and legal representatives of whistleblowers.

(a) General rule. (1) Pursuant to the
provisions of sections 6103(n) and 7623
of the Internal Revenue Code and
subject to the conditions of this section,
an officer or employee of the Treasury
Department is authorized to disclose
return information (as defined in section
6103(b)(2)) to a whistleblower and, if
applicable, the legal representative of
the whistleblower, to the extent
necessary in connection with a written
contract among the Internal Revenue
Service (IRS), the whistleblower and, if
applicable, the legal representative of
the whistleblower, for services relating
to the detection of violations of the
internal revenue laws or related statutes.

(2) The IRS shall have the discretion
to determine whether to enter into a
written contract pursuant to section
7623 with the whistleblower and, if
applicable, the legal representative of
the whistleblower, for services
described in paragraph (a)(1) of this
section.

(b) Limitations. (1) Disclosure of
return information in connection with a
written contract for services described
in paragraph (a)(1) of this section shall
be made only to the extent the IRS
deems it necessary in connection with
the reasonable or proper performance of
the contract. Disclosures may include,
but are not limited to, disclosures to
accomplish properly any purpose or
activity of the nature described in
section 6103(k)(6) and the regulations
thereunder.

(2) If the IRS determines that the
services of a whistleblower and, if
applicable, the legal representative of
the whistleblower, as described in
paragraph (a)(1) of this section, can be
performed reasonably or properly by
disclosure of only parts or portions of

return information, then only the parts
or portions of the return information
shall be disclosed.

(3) Upon written request by a
whistleblower, or a legal representative
of a whistleblower, with whom the IRS
has entered into a written contract for
services as described in paragraph (a)(1)
of this section, the Director of the
Whistleblower Office, or designee of the
Director, may inform the whistleblower
and, if applicable, the legal
representative of the whistleblower, of
the status of the whistleblower’s claim
for award under section 7623, including
whether the claim is being evaluated for
potential investigative action, or is
pending due to an ongoing examination,
appeal, collection action, or litigation.
The information may be disclosed only
if the IRS determines that the disclosure
would not seriously impair Federal tax
administration.

(4) Return information disclosed to a
whistleblower and, if applicable, a legal
representative of a whistleblower, under
this section, shall not be further
disclosed or otherwise used by the
whistleblower or a legal representative
of a whistleblower, except as expressly
authorized in writing by the IRS.

(c) Penalties. Any whistleblower, or
legal representative of a whistleblower,
who receives return information under
this section, is subject to the civil and
criminal penalty provisions of sections
7431, 7213, and 7213A for the
unauthorized inspection or disclosure of
the return information.

(d) Safeguards. (1) Any
whistleblower, or the legal
representative of a whistleblower, who
receives return information under this
section, shall comply with all applicable
conditions and requirements as the IRS
may prescribe from time to time for the
purposes of protecting the
confidentiality of the return information
and preventing any disclosure or
inspection of the return information in
a manner not authorized by this section
(prescribed requirements).

(2) Any written contract for services
as described in paragraph (a)(1) of this
section shall provide that any
whistleblower and, if applicable, the
legal representative of a whistleblower,
who has access to return information
under this section, shall comply with
the prescmbed requirements.

(3) Any whistleblower, or the legal
representative of a whistleblower, who
may receive return information under
this section, shall agree in writing,
before any disclosure of return
information is made, to permit an
inspection of the whistleblower’s or the
legal representative’s premises by the
IRS relative to the maintenance of the

return information disclosed under
these regulations and, upon completion
of services as described in the written
contract with the IRS, to dispose of all
return information by returning the
return information, including any and
all copies or notes made, to the IRS, or
to the extent that it cannot be returned,
by destroying the information in a
manner consistent with prescribed
requirements.

(4) If the IRS determines that any
whistleblower, or the legal
representative of a whistleblower, who
has access to return information under
this section, has failed to, or does not,
satisfy the prescribed requirements, the
IRS, using the procedures described in
the regulations under section 6103(p)(7),
may take any action it deems necessary
to ensure that the prescribed
requirements are or will be satisfied,
including—

(i) Suspension of further disclosures
of return information by the IRS to the
whistleblower and, if applicable, the
legal representative of the
whistleblower, until the IRS determines
that the conditions and requirements
have been or will be satisfied; and

(ii) Suspension or termination of any
duty or obligation arising under the
contract with the IRS.

e) Definitions. For purposes of this
section—

(1) The term Treasury Department
includes the IRS and the Office of the
Chief Counsel for the IRS.

(2) The term whistleblower means an
individual who provides information to
the IRS regarding violations of the tax
laws or related statutes and submits a
claim for an award under section 7623
with respect to the information.

(3) The term legal representative
means any individual who is a member
in good standing in the bar of the
highest court of any state, possession,
territory, commonwealth, or the District
of Columbia, and who has a written
power of attorney executed by the
whistleblower.

(f) Effective/applicability date. This
section is applicable on March 15, 2011.

§301.6103(n)-2T [Removed]

m Par. 3. Section 301.6103(n)-2T is
removed.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: March 9, 2011.
Michael Mundaca,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2011-6111 Filed 3-14-11; 8:45 am]
BILLING CODE 4830-01-P
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PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Allocation of Assets in Single-
Employer Plans; Benefits Payable in
Terminated Single-Employer Plans;
Interest Assumptions for Valuing and
Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This final rule amends
Pension Benefit Guaranty Corporation’s
regulations on Benefits Payable in
Terminated Single-Employer Plans and
Allocation of Assets in Single-Employer
Plans to prescribe interest assumptions
under the benefit payments regulation
for valuation dates in April 2011 and
interest assumptions under the asset
allocation regulation for valuation dates
in the second quarter of 2011. Interest
assumptions are also published on
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective April 1, 2011.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC'’s
regulations on Allocation of Assets in
Single-Employer Plans (29 CFR part
4044) and Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits under terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974.

The interest assumptions in Appendix
B to Part 4044 are used to value benefits

for allocation purposes under ERISA
section 4044. PBGC uses the interest
assumptions in Appendix B to Part 4022
to determine whether a benefit is
payable as a lump sum and to determine
the amount to pay. Appendix C to Part
4022 contains interest assumptions for
private-sector pension practitioners to
refer to if they wish to use lump-sum
interest rates determined using PBGC’s
historical methodology. Currently, the
rates in Appendices B and C of the
benefit payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the asset allocation
regulation are updated quarterly;
assumptions under the benefit payments
regulation are updated monthly. This
final rule updates the benefit payments
interest assumptions for April 2011 and
updates the asset allocation interest
assumptions for the second quarter
(April through June) of 2011.

The second-quarter 2011 interest
assumptions under the allocation
regulation will be 3.96 percent for the
first 20 years following the valuation
date and 4.32 percent thereafter. In
comparison with the interest
assumptions in effect for the first
quarter of 2011, these interest
assumptions represent a decrease of five
years in the select period (the period
during which the select rate (the initial
rate) applies), a decrease of 0.11 percent
in the select rate, and an increase of 0.39
percent in the ultimate rate (the final
rate).

The April 2011 interest assumptions
under the benefit payments regulation
will be 2.50 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for March 2011,
these interest assumptions are
unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public

interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits under plans
with valuation dates during April 2011,
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022
Employee benefit plans, Pension

insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended
as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
210, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) iz iz iz n; n;
210 4-1-11 5-1-11 2.50 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
210, as set forth below, is added to the
table.

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector
Payments

* * * * *
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For plans with a valuation : Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) i i i3 ny n
210 4-1-11 5-1-11 2.50 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

m 5. In appendix B to part 4044, a new
entry for April-June 2011, as set forth
below, is added to the table.

Appendix B to Part 4044—Interest
Rates Used To Value Benefits

* * * * *

For valuation dates occurring in the months—

The values of i, are:

A for t = ir

for t= iy for t=

* *

April-dune 2011

* * *

1-20

0.0432

> 20 N/A N/A

Issued in Washington, DC, on this 10th day
of March 2011.

Vincent K. Snowbarger,

Deputy Director for Operations, Pension
Benefit Guaranty Corporation.

[FR Doc. 2011-6054 Filed 3—14—11; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG—-2010-1094]

RIN 1625-AA08

Special Local Regulation for Marine
Event; Temporary Change of Dates for

Recurring Marine Event in the Fifth
Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
period of special local regulations for a
recurring marine event in the Fifth
Coast Guard District. These regulations
apply to four recurring marine events
that conduct a rescue at sea
demonstration, an air show, a
swimming competition, and power boat
races. Special local regulations are
necessary to provide for the safety of life
on navigable waters during these events.
This action is intended to restrict vessel
traffic in a portion of the Severn River
at Annapolis, MD, the Chester River
near Chestertown, MD, and Prospect
Bay at Kent Island, MD during the
events.

DATES: This rule is effective from April
1, 2011 through September 1, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2010-1094 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-1094 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Mr. Ronald L. Houck,
Project Manager, Coast Guard Sector
Baltimore Waterways Management
Division, telephone 410-576-2674,
email Ronald.L.Houck@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On January 11, 2011, we published a
notice of proposed rulemaking (NPRM)
entitled “Special Local Regulation for
Marine Event; Temporary Change of
Dates for Recurring Marine Event in the
Fifth Coast Guard District” in the
Federal Register (76 FR 7). We received
no comments on the proposed rule. No
public meeting was requested, and none
was held.

Basis and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The on water activities that
typically comprise marine events
include sailing regattas, power boat
races, swim races and holiday parades.
For a description of the geographical
area of Coast Guard Sector Baltimore—
Captain of the Port Zone, please see 33
CFR 3.25.

This regulation temporarily changes
the enforcement period of special local
regulations for recurring marine events
within the Fifth Coast Guard District.
This regulation applies to four marine
events previously published at 33 CFR
100.501, Table to § 100.501.

The first event is the annual “Safety
at Sea Seminar,” sponsored by the U.S.
Naval Academy, on the waters of the
Severn River at Annapolis, MD. The
regulation at 33 CFR 100.501 is effective
annually for the Safety at Sea Seminar
marine event. The event consists of
demonstrations of at sea rescues
including surface and air platforms held
on and above the waters of the Severn
River in Annapolis, MD. Visual distress
signal devices will be used and a
helicopter with small boats will be
operating before a large fleet of spectator
crafts. Therefore, to ensure the safety of
participants and support vessels, 33
CFR 100.501 would be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, from 11 a.m. to 1:30
p.m. on April 2, 2011, vessels may not
enter the regulated area unless they
receive permission from the Coast
Guard Patrol Commander. Vessel traffic
may be allowed to transit the regulated
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area only when the Patrol Commander
determines it is safe to do so.

The second event is the annual “Blue
Angels Air Show,” sponsored by the
U.S. Naval Academy, on the waters of
the Severn River at Annapolis, MD. The
regulation at 33 CFR 100.501 is effective
annually for the Blue Angels Air Show
marine event. The event consists of one
day for arrival and practice and a
second day for the Air Show held above
the waters of the Severn River, at
Annapolis, MD. High performance
military aircraft will conduct maneuvers
before a large fleet of spectator crafts.
Therefore, to ensure the safety of
participants and support vessels, 33
CFR 100.501 would be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, from 10:30 a.m. to
4 p.m. on May 24, 2011 and from
1:30 p.m. to 4 p.m. on May 25, 2011,
vessels may not enter the regulated area
unless they receive permission from the
Coast Guard Patrol Commander. Vessel
traffic may be allowed to transit the
regulated area only when the Patrol
Commander determines it is safe to do
s0.
The third event is the annual
“Maryland Swim for Life,” sponsored by
the District of Columbia Aquatics Club,
on the waters of the Chester River near
Chestertown, MD. The regulation at 33
CFR 100.501 is effective annually for the
Maryland Swim for Life marine event.
The event is an open water swimming
competition held on the waters of the
Chester River, near Chestertown, MD.
Approximately 200 swimmers will start
from Rolph’s Wharf and swim up-river
2.5 miles then swim down-river
returning back to Rolph’s Wharf. A large
fleet of support vessels accompany the
swimmers. Therefore, to ensure the
safety of participants and support
vessels, 33 CFR 100.501 would be
enforced for the duration of the event.
Under provisions of 33 CFR 100.501,
from 5:30 a.m. to 2:30 p.m. on June 25,
2011, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander. Vessel traffic may be
allowed to transit the regulated area
only when the Patrol Commander
determines it is safe to do so.

The fourth event is the annual
“Thunder on the Narrows,” sponsored
by the Kent Narrows Racing
Association, on the waters of Prospect
Bay at Kent Island, MD. The regulation
at 33 CFR 100.501 is effective annually
for the Thunder on the Narrows marine
event. The event consists of two days of
power boat racing on the waters of
Prospect Bay, at Kent Island, MD. High
performance power boats will race on a
designated course before a large fleet of

spectator crafts. Therefore, to ensure the
safety of participants and support
vessels, 33 CFR 100.501 would be
enforced for the duration of the event.
Under provisions of 33 CFR 100.501,
from 9:30 a.m. to 6:30 p.m. on June 25,
2011 and from 9:30 a.m. to 6:30 p.m. on
June 26, 2011, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander. Vessel traffic may be
allowed to transit the regulated area
only when the Patrol Commander
determines it is safe to do so.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the NPRM. No
public meeting was requested and none
was held.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule prevents traffic
from transiting a portion of certain
waterways during specified events, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime
community via marine information
broadcasts, local radio stations and area
newspapers, so mariners can adjust
their plans accordingly. Additionally,
this rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. Furthermore, in
some cases vessel traffic may be able to
transit the regulated area when the
Coast Guard Patrol Commander deems it
is safe to do so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently

owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
the area where the marine event is being
held. This regulation will not have a
significant impact on a substantial
number of small entities because it will
be enforced only during marine events
that have been permitted by the Coast
Guard Captain of the Port. The Captain
of the Port will ensure that small
entities are able to operate in the areas
where events are occurring when it is
safe to do so. In some cases, vessels will
be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,

because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in

complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR part 100 applicable to
organized marine events on the
navigable waters of the United States
that could negatively impact the safety
of waterway users and shore side
activities in the event area. The category
of water activities includes but is not
limited to sail boat regattas, boat
parades, power boat racing, swimming
events, crew racing, canoe and sail
board racing. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.501, suspend lines No. 13,
No. 19, No. 21 and No. 23, and add new
heading and entries 65, 66, 67, and 68
in the Table to § 100.501 to read as
follows:

§100.501-T05-1094 Special Local
Regulations; Recurring Marine Event in the
Fifth Coast Guard District.

* * * * *

Table To §100.501. All coordinates
listed in the Table to § 100.501 reference
Datum NAD 1983.

* * * * *
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Number Date

Event

Sponsor

Location

Coast Guard Sector Baltimore—COTP Zone

65 . April 2, 2011 ..............

66 ..oovrninen May 24 and 25, 2011

(S Y June 25, 2011 ...........

[G1: June 25 and 26, 2011

Safety at Sea Seminar ..

Blue Angels Air Show ....

Maryland Swim for Life ..

Thunder on the Narrows

U.S. Naval Academy

U.S. Naval Academy

District of Columbia
Aquatics Club.

Kent Narrows Racing
Association.

All waters of the Severn River from shoreline to
shoreline, bounded to the northwest by a line
drawn from the south shoreline at latitude
39°00'38.9” N., longitude 076°31'05.2” W.
thence to the north shoreline at latitude
39°00'54.7” N., longitude 076°30°44.8” W., this
line is approximately 1300 yards northwest of
the U.S. 50 fixed highway bridge. The regu-
lated area is bounded to the southeast by a
line drawn from the Naval Academy Light at
latitude 38°58’39.5” N., longitude 076°2849”
W. thence southeast to a point 700 yards east
of Chinks Point, MD, at latitude 38°58'1.9” N.,
longitude 076°28’1.7” W. thence northeast to
Greenbury Point at latitude 38°5829” N., lon-
gitude 076°27'16” W.

All waters of the Severn River from shoreline to
shoreline, bounded to the northwest by a line
drawn from the south shoreline at latitude
39°00'38.9” N., longitude 076°31'05.2” W.
thence to the north shoreline at latitude
39°00'54.7” N., longitude 076°30°44.8” W., this
line is approximately 1300 yards northwest of
the U.S. 50 fixed highway bridge. The regu-
lated area is bounded to the southeast by a
line drawn from the Naval Academy Light at
latitude 38°58’39.5” N., longitude 076°28'49”
W. thence southeast to a point 700 yards east
of Chinks Point, MD, at latitude 38°58'1.9” N.,
longitude 076°28’1.7” W. thence northeast to
Greenbury Point at latitude 38°5829” N., lon-
gitude 076°27'16” W.

The waters of the Chester River from shoreline to
shoreline, bounded on the south by a line
drawn at latitude 39°10°16” N., near the Ches-
ter River Channel Buoy 35 (LLN-26795) and
bounded on the north at latitude 39°12°30” N.
by the Maryland S.R. 213 Highway Bridge.

All waters of Prospect Bay enclosed by the fol-
lowing points: Latitude 38°57'52.0” N., lon-
gitude 076°14'48.0” W., to latitude 38°58'02.0”
N., longitude 076°15°05.0” W., to latitude
38°57’38.0” N., longitude 076°1529.0” W., to
latitude 38°5728.0” N., longitude 076°15'23.0”
W., to latitude 38°57’52.0” N., longitude
076°14’48.0” W.

Dated: February 19, 2011.
Mark P. O’Malley,

Captain, U.S. Coast Guard, Captain of the

Port Baltimore.

[FR Doc. 2011-5894 Filed 3—14—11; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF COMMERCE

Administration

50 CFR Part 648
[Docket No. 110218149-1182-01]

RIN 0648-BA86

National Oceanic and Atmospheric

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and

Butterfish (MSB) Fishery; Revision of

2011 Butterfish Specifications

AGENCY: National Marine Fisheries

Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),

Commerce.

ACTION: Temporary rule; request for

comments.

SUMMARY: NMFS issues this temporary
rule pursuant to its authority to issue
emergency measures under the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). This
emergency action increases the
butterfish allowable biological catch
(ABC) for the 2011 fishing year from
1,500 mt to 1,811 mt, and applies the
increase to the butterfish mortality cap
in the Loligo squid fishery, based on the
most recent and best available scientific
information.

DATES: Effective March 15, 2011,
through September 12, 2011. Comments
must be received by April 14, 2011.
ADDRESSES: The supplemental EA is

available by request from: Patricia
Kurkul, Regional Administrator,
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National Marine Fisheries Service,
Northeast Region, 55 Great Republic
Drive, Gloucester, MA 01930-2276, or
via the Internet at http://
WWW.Nero.noaa.gov.

You may submit comments, identified
by RIN 0648-BA86, by any one of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking portal http://
www.regulations.gov;

e Fax:(978) 281-9135, Attn: Aja
Peters-Mason;

¢ Mail to NMFS, Northeast Regional
Office, 55 Great Republic Dr, Gloucester,
MA 01930. Mark the outside of the
envelope “Comments on Emergency
Rule to Revise the Butterfish
Specifications.”

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Aja
Peters-Mason, Fishery Policy Analyst,
(978) 281-9195, fax (978) 281-9135.

SUPPLEMENTARY INFORMATION:
Background

This temporary rule implements
emergency measures, authorized by
section 305(c) of the Magnuson-Stevens
Act, to increase the butterfish ABC for
the 2011 fishing year (FY) from 1,500 mt
to 1,811 mt, and applies the increase to
the butterfish mortality cap in the Loligo
squid fishery immediately. This action
revises the butterfish ABC in the Final
2011 Specifications for the MSB Fishery
Management Plan (FMP) (76 FR 8306;
February 14, 2011).

Butterfish catches have been
constrained to low levels since the ABC
was reduced to 4,545 mt in 2005, and
then to 1,500 mt in 2008. ABC
reductions were in response to the
results of the 38th Stock Assessment
Workshop (SAW 38) in 2004, which
determined the butterfish stock was
overfished. The Mid-Atlantic Fishery
Management Council (Council)
developed Amendment 10 to the FMP
in response to SAW 38; Amendment 10

enacted a rebuilding program for
butterfish, as well as measures to reduce
butterfish bycatch in the Loligo squid
fishery. The most notable bycatch
reduction measure in Amendment 10 is
the butterfish mortality cap on the
Loligo squid fishery, which went into
effect on January 1, 2011. The cap is 75
percent of the butterfish ABC, and
closes the directed Loligo squid fishery
once it is attained.

The most recent butterfish
assessment, SAW 49 (January 2010),
determined that the status of the
butterfish stock is unknown. Though the
assessment was inconclusive, it did
verify that long-term declines in the
butterfish stock persisted even in the
absence of fishing pressure, which
suggests that fishing mortality may not
be a major factor impacting the stock.
The estimates of butterfish fishing
mortality and total biomass resulting
from SAW 49 were highly uncertain,
and the final assessment report stated
that it would be inappropriate to
compare the previous status
determination criteria from SAW 38
with the current assessment estimates of
spawning stock biomass and fishing
mortality, because measures of
population abundance in the current
assessment were scaled much higher
than those in the previous assessment.
In May 2010, the Council’s Scientific
and Statistical Committee (SSC)
reviewed the SAW 49 results and other
available information, including the
Northeast Fisheries Science Center’s
(NEFSC) Autumn 2009 trawl survey
indices for butterfish and, due to
uncertainty in the assessment,
recommended setting the butterfish
ABC at the status quo level of 1,500 mt
for FY 2011.

The Council used the SSC’s
recommended butterfish ABC as the
basis for 2011 specifications, and
submitted their recommendations and
supporting analysis to NMFS in July
2010. NMFS went on to recommend the
1,500-mt butterfish ABC in the proposed
rule for 2011 MSB Specifications in
November 2010. During public
comment on the proposed
specifications, industry members
expressed concern that the low
butterfish ABC would cause the directed
Loligo squid fishery to be closed before
the fleet was able to access much of the
Loligo squid quota. Commenters also
pointed to recent information from the
NEFSC Autumn 2009 and 2010 trawl
survey that showed butterfish catches
almost twice the average for the last
decade (6.41 kg/tow for 2009; 5.59 kg/
tow for 2010; average 3.4 kg/tow from
1999-2008). However, based on the
SSC’s recommended ABC, which was

adopted by the Council, NMFS
implemented the 1,500-mt ABC for
butterfish in the final MSB
specifications in February 2011.

Because the NEFSC Autumn 2010
trawl survey information was not
available during the SSC’s initial
deliberations in May 2010, the SSC met
on February 7, 2011, to consider
whether the new information warranted
an adjustment to their previous
recommended butterfish ABC for 2011.
The SSC reviewed inshore butterfish
survey data from the Northeast Area
Monitoring and Assessment Program
(NEAMAP), as well as landings
information for butterfish through 2010.
The SSC also reviewed the past
justification for the establishment of the
1,500-mt ABC.

The SSC noted the high uncertainty
about the scale of the current stock
biomass, which made it difficult to
assess the risk of the lower range of ABC
values for 2011 that were previously
considered in its May 2010
deliberations. It stated that, while
establishing an ABC based on average
landings over a given time period is
justifiable in some situations where
stock size is uncertain, it would be
inappropriate to continue to use this
method in the case of butterfish, given
the long-term declining trend in stock
abundance. However, the SSC went on
to recommend that the Council adjust
the 2011 butterfish ABC to 1,811 mt,
based on a revised method that
considers realized landings and discards
from 2002-2008, a time period during
which butterfish catch history was
dominated principally by discards. This
is in contrast to the method that was
initially used to set the ABC at 1,500 mt
in 2008, which relied on an estimated
level of discards associated with average
landings over a slightly different
timeframe. The SSC also noted that
butterfish catches in NEFSC Autumn
trawl surveys from 2002—-2008 appeared
relatively stable.

Based on the SSC’s recommendation,
the Council requested at its February
2011 meeting that NMFS take an
emergency action to adjust the
butterfish ABC to 1,811 mt and apply
the increase to the mortality cap for the
Loligo squid fishery. The duration of
this action is limited by the Magnuson-
Stevens Act to 180 days; however,
NMFS will re-evaluate the status of the
fishery at the end of 180 days and may
extend this action in order to make the
catch limits effective for the duration of
the FY (through December 31, 2011),
consistent with the authority in the
Magnuson-Stevens Act to extend
emergency actions for up to an
additional 186 days.
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NMFS policy guidelines for the use of
emergency rules (62 FR 44421; August
21, 1997) specify the following three
criteria that define what an emergency
situation is, and justification for final
rulemaking: (1) The emergency results
from recent, unforeseen events or
recently discovered circumstances;

(2) the emergency presents serious
conservation or management problems
in the fishery; and (3) the emergency
can be addressed through emergency
regulations for which the immediate
benefits outweigh the value of advance
notice, public comment, and
deliberative consideration of the
impacts on participants to the same
extent as would be expected under the
normal rulemaking process. NMFS
policy guidelines further provide that
emergency action is justified for certain
situations where emergency action
would prevent significant direct
economic loss, or to preserve a
significant economic opportunity that
otherwise might be foregone.

The new information from the
Autumn 2010 survey and the more
recent NEAMAP survey results are
recently discovered circumstance and
represent the best available science. To
not take into account the new scientific
advice in a timely manner has the
potential to present serious management
problems in the Loligo fishery. The
Loligo squid fishery is particularly
active during the first Trimester of the
fishing year (January—April). Swift
implementation of the modified ABC,
consistent with the new SSC
recommendation, is critical to the Loligo
fleet due to the timing of fleet activity,
and the history of interactions between
Loligo squid and butterfish. It is
intended to provide the Loligo squid
fleet additional access to Loligo squid
quota during the FY. It would also
enable the Loligo squid fleet to optimize
Loligo squid harvest with reduced
concern that that fishery could be closed
due to the butterfish mortality cap.
Therefore, this emergency action will
reduce the likelihood of disruption to
the Loligo squid fishery that would be
caused by the existing butterfish cap.
Addressing this through Council action,
rather than through Secretarial
emergency authority, would take most

of the year, and would likely result in
implementing measures well after the
existing butterfish cap could have
closed the Loligo squid fishery. The
benefit of increasing the butterfish ABC
and applying the increase to the
butterfish mortality cap through this
emergency action will be immediate to
the Loligo fleet, and therefore outweighs
the value of going through the normal
rulemaking process.

This emergency action increases the
butterfish ABC previously implemented
for the FY 2011 from 1,500 mt to 1,811
mt. Other specifications for butterfish,
specifically, initial optimum yield
(I0Y), domestic annual harvest (DAH),
domestic annual processing (DAP), joint
venture processing (JVP), total allowable
level of foreign fishing (TALFF), and
research set-aside (RSA) are unchanged
from those set in the final 2011
specifications. Specifications for
Atlantic mackerel, Loligo squid, and
Illex squid also remain unchanged.

Amendment 10 specified that the
butterfish mortality cap is to be set
equal to 75 percent of the butterfish
ABC, with the remaining 25 percent of
the butterfish ABC allocated to account
for butterfish catch in other fisheries,
but noted that this apportionment may
be revised as necessary to accommodate
the Loligo squid fishery. The additional
311-mt ABC allotment implemented
through this action is entirely allocated
to the mortality cap. Under the current
2011 specifications, the butterfish
mortality cap is 1,125 mt (75 percent of
1,500 mt); this emergency action
increases the butterfish mortality cap to
1,436 mt.

Classification

NMFS has determined that this rule is
necessary to respond to an emergency
situation and is consistent with the
Magnuson-Stevens Act and other
applicable law.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
under section 553(b)(B) of the
Administrative Procedure Act that it is
impracticable and contrary to the public
interest to provide for prior notice and
opportunity for the public to comment.
As more fully explained above, the
reasons justifying promulgation of this

rule on an emergency basis make
solicitation of public comment contrary
to the public interest. This action
provides the benefit of allowing the
Loligo fleet to optimize its harvest, with
less concern that the fishery could be
closed due to the butterfish mortality
cap. This action did not allow for prior
public comment because the scientific
review process and determination could
not have been completed any earlier,
due to the inherent time constraints
associated with the process and the fact
that the information on which this
action is based became available very
recently.

If this rulemaking were delayed to
allow for notice and comment, the
current butterfish mortality cap could be
reached, which would have the effect of
shutting down the directed Loligo
fishery for the remainder of Trimester 1
(January—April). The time necessary to
provide for prior notice, opportunity for
public comment, and delayed
effectiveness for this action could have
resulted in closing the Loligo fishery
due to the low limit of the current
butterfish mortality cap. In the interest
of receiving public input on this action,
the revised assessment upon which this
action was based is made available to
the public, and this action requests
public comments on that document and
the provisions in this rule.

For the reason above, the Assistant
Administrator for Fisheries finds good
cause under section 553(d) of the
Administrative Procedure Act to waive
the 30-day delay in effectiveness.

This emergency rule has been
determined to be not significant for
purposes of E.O. 12866.

This rule is exempt from the
procedures of the Regulatory Flexibility
Act to prepare a regulatory flexibility
analysis because the rule is issued
without opportunity for prior public
comment.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 10, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2011-5995 Filed 3—14—11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2010-0005]

RIN 0579-AD36

Importation of Bromeliad Plants in
Growing Media From Belgium,
Denmark, and the Netherlands

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of plants and plant
products to add Bromeliad plants of the
genera Aechmea, Cryptanthus,
Guzmania, Hohenbergia, Neoregelia,
Tillandsia, and Vriesea from Belgium,
Denmark, and the Netherlands to the list
of plants that may be imported into the
United States in an approved growing
medium, subject to specified growing,
inspection, and certification
requirements. We are taking this action
in response to requests from those three
countries and after determining that the
plants could be imported, under certain
conditions, without resulting in the
introduction into, or the dissemination
within, the United States of a plant pest
or noxious weed.

DATES: We will consider all comments
that we receive on or before May 186,
2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail
&d=APHIS-2010-0005 to submit or view
comments and to view supporting and
related materials available
electronically.

e Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2010-0005,
Regulatory Analysis and Development,

PPD, APHIS, Station 3A—03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2010-0005.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT:

Mr. William Aley, Senior Import
Specialist, Commodity Import Analysis
and Operations, PPQ, APHIS, 4700
River Road, Unit 133, Riverdale, MD
20737-1236; (301) 734-5057.
SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation into
the United States of certain plants and
plant products to prevent the
introduction of plant pests and noxious
weeds. The regulations in “Subpart—
Nursery Stock, Plants, Roots, Bulbs,
Seeds, and Other Plant Products,”
§§319.37 through 319.37-14 (referred to
below as the regulations) contain,
among other things, prohibitions and
restrictions on the importation of plants,
plant parts, and seeds for propagation.

Paragraph (a) of § 319.37-8 of the
regulations requires, with certain
exceptions, that plants offered for
importation into the United States be
free of sand, soil, earth, and other
growing media. This requirement is
intended to help prevent the
introduction of plant pests that might be
present in the growing media; the
exceptions to the requirement take into
account factors that mitigate that plant
pest risk. Those exceptions, which are
found in paragraphs (b) through (e) of
§ 319.37-8, consider either the origin of
the plants and growing media
(paragraph (b)), the nature of the
growing media (paragraphs (c) and (d)),
or the use of a combination of growing
conditions, approved media,

inspections, and other requirements
(paragraph (e)).

Paragraph (e) of § 319.37-8 provides
conditions under which certain plants
established in growing media may be
imported into the United States. In
addition to specifying the types of
plants that may be imported, § 319.37—
8(e) also:

e Specifies the types of growing
media that may be used;

¢ Requires plants to be grown in
accordance with written agreements
between the Animal and Plant Health
Inspection Service (APHIS) and the
plant protection service of the country
where the plants are grown and between
the foreign plant protection service and
the grower;

¢ Requires the plants to be rooted and
grown in a greenhouse that meets
certain requirements for pest exclusion
and that is used only for plants being
grown in compliance with § 319.37—
8(e);

¢ Restricts the source of the seeds or
parent plants used to produce the
plants, and requires grow-out or
treatment of parent plants imported into
the exporting country from another
country;

¢ Specifies the sources of water that
may be used on the plants, the height of
the benches on which the plants must
be grown, and the conditions under
which the plants must be stored and
packaged; and

e Requires that the plants be
inspected in the greenhouse and found
free of evidence of plant pests no more
than 30 days prior to the exportation of
the plants.

A phytosanitary certificate issued by
the plant protection service of the
country in which the plants were grown
that declares that the above conditions
have been met must accompany the
plants at the time of importation. These
conditions have been used successfully
to mitigate the risk of pest introduction
associated with the importation into the
United States of approved plants
established in growing media.

Currently, Bromeliad plants of the
genera Aechmea, Cryptanthus,
Guzmania, Hohenbergia, Neoregelia,
Tillandsia, and Vriesea may only be
imported into the United States as bare
root plants, in accordance with
§319.37—2. The Governments of
Belgium, Denmark, and the Netherlands
have requested that importation into the


http://www.regulations.gov/fdmspublic/component/main?main=DocketDetail&d=APHIS-2010-0005
http://www.regulations.gov/fdmspublic/component/main?main=DocketDetail&d=APHIS-2010-0005
http://www.regulations.gov/fdmspublic/component/main?main=DocketDetail&d=APHIS-2010-0005
http://www.aphis.usda.gov
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United States of those plants be allowed
under the provisions of § 319.37-8.

The regulations in § 319.37-8(g)
provide that requests such as those
made by the Governments of Belgium,
Denmark, and the Netherlands be
evaluated by APHIS using specific pest
risk evaluation standards that are based
on pest risk analysis guidelines
established by the International Plant
Protection Convention of the United
Nations’ Food and Agriculture
Organization. Such analyses are
conducted to determine the plant pest
risks associated with each requested
plant article and to determine whether
or not APHIS should propose to allow
the requested plant article established in
growing media to be imported into the
United States.

In accordance with § 319.37-8(g),
APHIS has conducted the required pest
risk analysis. The pest risk analysis can
be viewed on the Internet on the
Regulations.gov Web site or in our
reading room.?

In the pest risk analysis, titled
“Importation of Aechmea, Cryptanthus,
Guzmania, Hohenbergia, Neoregelia,
Tillandsia, and Vriesea in Growing
Media, into the United States from
Belgium, Denmark, and the
Netherlands,” APHIS determined that
there was only one quarantine pest that
could potentially follow the import
pathway: Fusarium oxysporum f. sp.
aechmeae, which is present in Belgium.
This organism was determined to have
a low pest risk potential. The pest risk
analysis therefore concluded that the
safeguards in § 319.37-8(e) would allow
the safe importation of Aechmea,
Cryptanthus, Guzmania, Hohenbergia,
Neoregelia, Tillandsia, and Vriesea into
the United States from Belgium,
Denmark, and the Netherlands.

Under section 412(a) of the Plant
Protection Act, the Secretary of
Agriculture may prohibit or restrict the
importation and entry of any plant or
plant product if the Secretary
determines that the prohibition or
restriction is necessary to prevent the
introduction into the United States or
the dissemination within the United
States of a plant pest or noxious weed.

The Secretary has determined that it
is not necessary to prohibit the
importation from Belgium, Denmark,
and the Netherlands of Aechmea,
Cryptanthus, Guzmania, Hohenbergia,
Neoregelia, Tillandsia, and Vriesea,

1Instructions on accessing Regulations.gov and
information on the location and hours of the
reading room may be found at the beginning of this
document under ADDRESSES. You may also request
paper copies of the risk analysis by calling or
writing the person listed under FOR FURTHER
INFORMATION CONTACT.

provided that the plants are established
in an approved growing medium and
meet all other applicable conditions of
§319.37-8(e). This determination is
based on the findings of the pest risk
analysis and the Secretary’s judgment
that the application of the measures
required under § 319.37-8(e) will
prevent the introduction or
dissemination of plant pests into the
United States.

Accordingly, we are proposing to
amend the regulations in § 319.37-8(e)
by adding Aechmea, Cryptanthus,
Guzmania, Hohenbergia, Neoregelia,
Tillandsia, and Vriesea from Belgium,
Denmark, and the Netherlands to the list
of plants established in an approved
growing medium that may be imported
into the United States. The plants would
have to be produced, handled, and
imported in accordance with the
requirements of § 319.37-8(e) and be
accompanied at the time of importation
by a phytosanitary certificate issued by
the plant protection service of the
country in which the plants were grown
that declares that those requirements
have been met.

Miscellaneous

In “Subpart—Nursery Stock, Plants,
Roots, Bulbs, Seeds, and Other Plant
Products,” the footnotes are out of
sequence. Currently, there is no footnote
7, and there are two footnotes 11. To
correct these errors, we would
redesignate some footnotes and revise
one of them. Current footnotes 8 and 9
would be redesignated as 7 and 8,
respectively. In § 319.37-8(e), current
footnote 10, which indicates that
Bromeliads imported into Hawaii are
subject to postentry quarantine in
accordance with §319.37-7, would be
redesignated as footnote 9. As
Bromeliads, Aechmea, Cryptanthus,
Guzmania, Hohenbergia, Neoregelia,
Tillandsia, and Vriesea imported into
Hawaii from Belgium, Denmark, or the
Netherlands would be subject to the
same postentry quarantine requirement.
Our proposed new entry to the list in
§319.37-8(e) would therefore include a
new footnote 10 that would refer the
reader back to newly redesignated
footnote 9. Current footnote 11 in
§319.37-8(e) also refers the reader back
to the footnote pertaining to postentry
quarantine. We would revise footnote 11
to refer the reader to newly redesignated
footnote 9, rather than to footnote 10, as
it currently does. Finally, a footnote in
§319.37-13(a), now also designated,
incorrectly, as footnote 11, would be
redesignated as footnote 12.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an initial regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this proposed rule
on small entities. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

Based on the information we have,
there is no reason to conclude that
adoption of this proposed rule would
result in any significant economic effect
on a substantial number of small
entities. However, we do not currently
have all of the data necessary for a
comprehensive analysis of the effects of
this proposed rule on small entities.
Therefore, we are inviting comments on
potential effects. In particular, we are
interested in determining the number
and kind of small entities that may
incur benefits or costs from the
implementation of this proposed rule.

This proposed rule would amend the
regulations governing the importation of
plants and plant products by adding
Aechmea, Cryptanthus, Guzmania,
Hohenbergia, Neoregelia, Tillandsia,
and Vriesea from Belgium, Denmark,
and the Netherlands to the list of plants
established in an approved growing
medium that may be imported into the
United States, subject to certain
conditions.

APHIS does not expect the proposed
rule to have a significant economic
impact on a substantial number of small
entities, as there are believed to be
relatively few U.S. producers of
Bromeliad plants, the entities who stand
to be affected most by the rule. The
initial regulatory flexibility analysis
describes the proposed rule’s expected
small-entity impact and specifically
seeks public comment on that expected
impact, as only limited data were
available for analysis. Most U.S. growers
of Bromeliad plants are likely to be
small entities under the Small Business
Administration’s standards.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is

adopted: (1) All State and local laws and
regulations that are inconsistent with
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this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of any potential environmental
impacts associated with the importation
of plants of the genera Aechmea,
Cryptanthus, Guzmania, Hohenbergia,
Neoregelia, Tillandsia and Vriesea, of
the family Bromeliaceae, from Belgium,
Denmark, and the Netherlands, we have
prepared an environmental assessment.
The environmental assessment was
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment may
be viewed on the Regulations.gov Web
site or in our reading room. (A link to
Regulations.gov and information on the
location and hours of the reading room
are provided under the heading
ADDRESSES at the beginning of this
proposed rule.) In addition, copies may
be obtained by calling or writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

§319.37-6 [Amended]

2.In §319.37-6, footnote 8 is
redesignated as footnote 7

§319.37-7 [Amended]
3.In §319.37-7, footnote 9 is
redesignated as footnote 8.

§319.37-13 [Amended]

4.In §319.37-13, footnote 11 is
redesignated as footnote 12.

5. In § 319.37-8, paragraph (e)
introductory text, the list is amended as
follows:

a. By redesignating footnote 10 as
footnote 9.

b. By adding a new entry, in
alphabetical order, to read as set forth
below.

c. By revising footnote 11 to read as
set forth below.

§319.37-8 Growing media.

(e] * % %
Bromeliad plants of the genera
Aechmea, Cryptanthus, Guzmania,
Hohenbergia, Neoregelia, Tillandsia,
and Vriesea from Belgium, Denmark,
and the Netherlands 10

* * * * *
Nidularium11
* * * * *

Done in Washington, DG, this 9th day of
March 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-5965 Filed 3-14—11; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2010-0020]

RIN 0579-AD33

Importation of Tomatoes With Stems

From the Republic of Korea Into the
United States

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the fruits and vegetables regulations to
allow, under certain conditions, the
importation into the United States of
commercial consignments of tomatoes
with stems from the Republic of Korea.
The conditions for the importation of
tomatoes with stems from the Republic
of Korea include requirements for pest
exclusion at the production site, fruit fly

10 See footnote 9.
11 See footnote 9.

trapping inside and outside the
production site, and pest-excluding
packinghouse procedures. The tomatoes
would also be required to be
accompanied by a phytosanitary
certificate issued by the national plant
protection organization of the Republic
of Korea with an additional declaration
confirming that the tomatoes had been
produced in accordance with the
proposed requirements. This action
would allow for the importation of
tomatoes with stems from the Republic
of Korea while continuing to provide
protection against the introduction of
injurious plant pests into the United
States.

DATES: We will consider all comments
that we receive on or before May 16,
2011.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail&
d=APHIS-2010-0020 to submit or view
comments and to view supporting and
related materials available
electronically.

e Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2010-0020,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2010-0020.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in Room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: MTr.
Phillip B. Grove, Regulatory
Coordination Specialist, Regulatory
Coordination and Compliance, PPQ,
APHIS, 4700 River Road Unit 156,
Riverdale, MD 20737; (301) 734-6280.
SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56—1
through 319.56-50, referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
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the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests.

The national plant protection
organization (NPPO) of the Republic of
Korea (South Korea) has requested that
the Animal and Plant Health Inspection
Service (APHIS) amend the regulations
to allow fresh tomatoes with stems
(Solanum lycopersicum L.) (synonym:
Lycopersicon esculentum P. Mill.) to be
imported into the United States. As part
of our evaluation of South Korea’s
request, we prepared a pest risk
assessment (PRA) and a risk
management document (RMD). Copies
of the PRA and RMD may be obtained
from the person listed under FOR
FURTHER INFORMATION CONTACT or
viewed on the Regulations.gov Web site
or in our reading room (see ADDRESSES
above for a link to Regulations.gov and
information on the location and hours of
the reading room).

The PRA, titled “Importation of Fresh
Tomato Fruit with Stems (Solanum
Iycopersicum L.) (Synonym:
Lycopersicon esculentum P. Mill.) from
the Republic of Korea into the United
States” (July 2010), evaluates the risks
associated with the importation of fresh
tomatoes with stems into the United
States from South Korea.

The PRA and supporting documents
identified eight pests of quarantine
significance present in South Korea that
could be introduced into the United
States through the importation of fresh
tomatoes with stems. These include one
fruit fly (Bactrocera depressa); four
moths (Heliocoverpa armigera,
Heliocoverpa assulta, Mamestra
brassicae, and Ostrinia furnacalis); two
thrips (Scirtothrips dorsalis and Thrips
palmi); and a pathogen (Ralstonia
solanacearum race 3 biovar 2).

Although R. solanacearum race 3
biovar 2 was evaluated in the PRA as a
pest of quarantine significance, we
believe there is a low likelihood of the
pathogen becoming introduced into the
United States through the importation of
fresh tomatoes with stems from South
Korea. Currently, APHIS permits the
importation of tomatoes and peppers for
consumption from countries where R.
solanacearum race 3 biovar 2 is known
to occur. To date, no known
introductions of R. solanacearum race 3
biovar 2 have occurred as a result of
these importations. This supports the
conclusion that even if R. solanacearum
race 3 biovar 2 entered with fruit, there
is a low likelihood of establishment.
Therefore, we are proposing to allow the
entry of fresh tomatoes with stems from
South Korea into the United States
subject to a port of entry inspection for
R. solanacearum race 3 biovar 2.

APHIS has determined that measures
beyond standard port-of-arrival
inspections are required to mitigate the
risks posed by the plant pests other than
R. solanacearum race 3 biovar 2.
Therefore, we are proposing to allow the
importation of fresh tomatoes with
stems from South Korea into the United
States only if the tomatoes are produced
under a systems approach. The systems
approach would require that the
tomatoes be grown in registered pest-
exclusionary structures, would require
trapping and monitoring inside and
outside the pest-exclusionary structures
for B. depressa, and would require
packinghouse procedures designed to
exclude the quarantine pests.
Consignments of tomatoes with stems
from South Korea would also be
required to be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
tomatoes were grown in approved pest-
exclusionary structures and were
inspected and found free from
quarantine pests of concern to the
United States.

Registered Pest-Exclusionary Structures

The tomatoes would have to be grown
in pest-exclusionary structures that are
registered with the NPPO of South
Korea. The NPPO of South Korea and
APHIS would have to jointly approve
the pest-exclusionary structures. The
pest-exclusionary structures would have
to be equipped with double self-closing
doors to prevent inadvertent
introduction of pests into the pest-
exclusionary structures. In addition, any
vents or openings in the pest-
exclusionary structures (other than the
double self-closing doors) would have to
be covered with screening 1.6 mm or
smaller in order to prevent the entry of
pests into the pest-exclusionary
structure. The 1.6 mm maximum
screening size is adequate to exclude
most insect pests of quarantine
significance named earlier in this
docket. Although the thrips species are
small enough to pass through the
screening, they are at least partially
discouraged by the physical barrier of
the 1.6 mm mesh and the resultant
reduced velocity of wind currents upon
which they are borne. In addition,
because thrips are external feeders, they
would most likely be detected during
inspection of the tomato fruit before
shipment.

We would require that the pest-
exclusionary structures be inspected
monthly throughout the growing season
(the months of March through
November) by the NPPO of South Korea
or its approved designee to ensure that
phytosanitary and trapping procedures

are employed to exclude plant pests and
to verify that the screening is intact.
Trapping

Trapping for B. depressa would be
required both inside and outside the
pest-exclusionary structures. Trapping
would have to begin at least 2 months
prior to the start of harvest and continue
for the duration of the harvest. Both
inside and outside traps would have to
be serviced once per week.

APHIS-approved traps, with an
APHIS-approved protein bait, would
have to be placed inside the pest-
exclusionary structures at a density of at
least two traps per pest-exclusionary
structure as well as within a 500-meter-
wide buffer area around the registered
pest-exclusionary structure at a density
of one trap per 10 hectares. During the
growing season at least one trap would
have to be in the buffer area near each
pest-exclusionary structure.

If a single B. depressa is found in a
trap inside a pest-exclusionary
structure, the NPPO of South Korea
would have to immediately prohibit that
pest-exclusionary structure from
exporting tomatoes to the United States
and notify APHIS of the action. The
prohibition would remain in effect until
the NPPO of South Korea and APHIS
agree that the risk has been mitigated. If
three B. depressa are found inside the
buffer zone within 2 kilometers of each
other within a 30-day period, the NPPO
of South Korea would have to
immediately prohibit all registered pest-
exclusionary structures within 2
kilometers of the finds from exporting
tomatoes to the United States and notify
APHIS of the action. The prohibition
would remain in effect until the NPPO
of South Korea and APHIS agree that the
risk has been mitigated.

The manager of the pest-exclusionary
structure would have to maintain
records of trap placement, trap
servicing, and fruit fly captures for at
least 1 year and must report on the
trapping program and provide copies of
trapping records to the NPPO of South
Korea each month. These trapping
records would have to be made
available to APHIS for review upon
request.

Packinghouse Procedures

The tomatoes would have to be
packed within 24 hours of harvest in a
pest-exclusionary packinghouse. While
packing the tomatoes for export to the
United States, the packinghouse would
only be allowed to accept tomatoes from
registered pest-exclusionary structures.
A random sample of fruit per lot, as
determined by the NPPO of South Korea
and agreed to by APHIS, would have to
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be inspected for external pests and the
fruit cut to reveal internal pests. Each
sample would have to be of a size
sufficient to detect pest infestations.
Inspection of cut fruit is effective at
detecting fruit flies, such as B. depressa.
Any damaged, diseased, or infested fruit
would have to be removed and
separated from the commodity destined
for export to the United States. The
tomatoes would have to be safeguarded
by an insect-proof mesh, screen, or
plastic tarpaulin while in transit from
the production site to the packinghouse
and while awaiting packing.

The tomatoes would have to be
packed for shipment to the United
States in insect-proof cartons or
containers, or covered with insect-proof
screen or plastic tarpaulin. These
safeguards would have to remain intact
until the arrival of the tomatoes in the
United States or the consignment would
not be allowed to enter the United
States.

Commercial Consignments

Only commercial consignments of
tomatoes with stems from South Korea
would be allowed to be imported into
the United States. Produce grown
commercially is less likely to be infested
with plant pests than noncommercial
consignments. Noncommercial
consignments are more prone to
infestations because the commodity is
often ripe to overripe, could be of a
variety with unknown susceptibility to
pests, and is often grown with little or
no pest control. Commercial
consignments, as defined in § 319.56-2,
are consignments that an inspector
identifies as having been imported for
sale and distribution. Such
identification is based on a variety of
indicators, including, but not limited to:
Quantity of produce, type of packing,
identification of grower or packinghouse
on the packaging, and documents
consigning the fruits or vegetables to a
wholesaler or retailer.

Phytosanitary Certificate

To certify that the tomatoes have been
produced in accordance with the
mitigations described in this document,
we would require that each
consignment of tomatoes be
accompanied by a phytosanitary
certificate of inspection issued by the
NPPO of South Korea bearing an
additional declaration that reads
“Tomatoes in this consignment were
grown in pest-exclusionary structures in
accordance with 7 CFR 319.56-51 and
were inspected and found free of
Bactrocera depressa, Helicoverpa
armigera, Helicoverpa assulta,

Mamestra brassicae, Ostrinia furnacalis,
Scirtothrips dorsalis, and Thrips palmi.”
These proposed provisions governing
the importation of fresh tomatoes with
stems from South Korea would be added
to the regulations as a new § 319.56-51.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT or on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov).

South Korea expects to export one
40-foot shipping container of fresh
tomatoes with stems per year to the
United States. A shipping container can
hold about 25 metric tons (MT) of
tomatoes with stems. In 2009, the
United States produced 1.47 million MT
of tomatoes, U.S. imports reached 1.19
million MT, and U.S. exports were 0.17
million MT. Thus, the total U.S. supply
of tomatoes for this period was
approximately 2.49 million MT
(production plus imports minus
exports). This quantity greatly dwarfs
the relatively small amount that is
expected to be imported from South
Korea. Therefore, while the majority of
domestic tomato farms are small, the
impact of the proposed tomato imports
from South Korea would be negligible.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule would allow fresh
tomatoes with stems to be imported into
the United States from South Korea. If
this proposed rule is adopted, State and
local laws and regulations regarding
fresh tomatoes with stems imported
under this rule would be preempted
while the fruit is in foreign commerce.
Fresh fruits are generally imported for
immediate distribution and sale to the
consuming public and would remain in
foreign commerce until sold to the
ultimate consumer. The question of
when foreign commerce ceases in other
cases must be addressed on a case-by-
case basis. If this proposed rule is

adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS-2010-0020.
Please send a copy of your comments to:
(1) Docket No. APHIS-2010-0020,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

We are proposing to amend the fruits
and vegetables regulations to allow,
under certain conditions, the
importation into the United States of
commercial shipments of tomatoes with
stems from the Republic of Korea. The
conditions for the importation of
tomatoes with stems from the Republic
of Korea include requirements for pest
exclusion at the production site, fruit fly
trapping inside and outside the
production site, and pest-excluding
packinghouse procedures. The tomatoes
would also be required to be
accompanied by a phytosanitary
certificate issued by the national plant
protection organization of the Republic
of Korea with an additional declaration
confirming that the tomatoes had been
produced in accordance with the
proposed requirements. This action
would allow for the importation of
tomatoes with stems from the Republic
of Korea while continuing to provide
protection against the introduction of
injurious plant pests into the United
States.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
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functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 2 hours per
response.

Respondents: Foreign officials.

Estimated annual number of
respondents: 2.

Estimated annual number of
responses per respondent: 1.5.

Estimated annual number of
responses: 3.

Estimated total annual burden on
respondents: 6 hours. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this proposed rule, please contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend
7 CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

2. A new §319.56-51 is added to read
as follows:

§319.56-51 Tomatoes with stems from the
Republic of Korea.

Fresh tomatoes with stems (Solanum
Iycopersicum L.) (Synonym:
Lycopersicon esculentum P. Mill.) may
be imported into the United States from
the Republic of Korea only under the
conditions described in this section.
These conditions are designed to
prevent the introduction of the
following quarantine pests: Bactrocera
depressa, Heliocoverpa armigera,
Heliocoverpa assulta, Mamestra
brassicae, Ostrinia furnacalis,
Scirtothrips dorsalis, and Thrips palmi.

(a) Registered pest-exclusionary
structures. The tomatoes must be grown
in pest-exclusionary structures that are
registered with the national plant
protection organization (NPPO) of the
Republic of Korea and approved by the
NPPO of the Republic of Korea and
APHIS.

(1) The pest-exclusionary structures
must be equipped with double self-
closing doors.

(2) Any vents or openings in the pest-
exclusionary structures (other than the
double self-closing doors) must be
covered with 1.6 mm or smaller
screening in order to prevent the entry
of pests into the pest-exclusionary
structures.

(3) The pest-exclusionary structures
must be inspected monthly throughout
the growing season (March through
November) by the NPPO of the Republic
of Korea or its approved designee to
ensure that phytosanitary procedures
are employed to exclude plant pests and
diseases and to verify that the screening
is intact.

(b) Trapping for Bactrocera depressa.
Trapping for B. depressa is required
both inside and outside the pest-
exclusionary structures. Trapping must
begin at least 2 months prior to the start
of harvest and continue until the end of
harvest.

(1) Inside the pest-exclusionary
structures. APHIS-approved traps with
an APHIS-approved protein bait must be
placed inside the pest-exclusionary
structures at a density of at least two
traps per pest-exclusionary structure.
The traps must be serviced at least once
per week. If a single B. depressa is
captured in a trap inside a pest-
exclusionary structure, the NPPO of the
Republic of Korea will immediately
prohibit that pest-exclusionary structure
from exporting tomatoes to the United
States and notify APHIS of the action.

The prohibition will remain in effect
until the NPPO of the Republic of Korea
and APHIS agree that the risk has been
mitigated.

(2) Outside the pest-exclusionary
structures. APHIS-approved traps with
an approved protein bait must be placed
in a 500-meter-wide buffer area around
the registered pest-exclusionary
structure at a density of one trap per 10
hectares. During the months of March
through November, at least one trap
must be placed in the buffer area near
each pest-exclusionary structure. The
traps must be serviced at least once per
week. If three B. depressa are found
inside the buffer zone within 2
kilometers of each other within a 30-day
period, the NPPO of the Republic of
Korea will immediately prohibit all
registered pest-exclusionary structures
within 2 kilometers of the finds from
exporting tomatoes to the United States
and notify APHIS of the action. The
prohibition will remain in effect until
the NPPO of the Republic of Korea and
APHIS agree that the risk has been
mitigated.

(3) Records of trap placement, trap
servicing, and fruit fly captures for each
pest-exclusionary structure must be kept
for at least 1 year and trapping records
provided to the NPPO of the Republic
of Korea each month. The NPPO of the
Republic of Korea must make the
records available to APHIS for review
upon request.

(c) Packinghouse procedures. The
tomatoes must be packed within 24
hours of harvest in a pest-exclusionary
packinghouse. During the time the
packinghouse is in use for exporting
tomatoes to the United States, the
packinghouse may only accept tomatoes
from registered pest-exclusionary
structures. A random sample of fruit per
lot, as determined by the NPPO of the
Republic of Korea and agreed to by
APHIS, must be inspected for external
pests and the fruit must be cut to reveal
internal pests. Each sample must be of
sufficient size in order to detect pest
infestations. Any damaged, diseased, or
infested fruit should be removed and
separated from the commodity destined
for export. The tomatoes must be
safeguarded by an insect-proof mesh,
screen, or plastic tarpaulin while in
transit from the production site to the
packinghouse and while awaiting
packing. The tomatoes must be packed
in insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, for transit to the
United States. These safeguards must
remain intact until the arrival of the
tomatoes in the United States or the
consignment will not be allowed to
enter the United States.
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(d) Commercial consignments.
Tomatoes with stems from the Republic
of Korea may be imported in
commercial consignments only.

(e) Phytosanitary certificate. Each
consignment of tomatoes must be
accompanied by a phytosanitary
certificate of inspection issued by the
NPPO of the Republic of Korea bearing
the following additional declaration:
“Tomatoes in this consignment were
grown in pest-exclusionary structures in
accordance with 7 CFR 319.56-51 and
were inspected and found free from
Bactrocera depressa, Heliocoverpa
armigera, Heliocoverpa assulta,
Mamestra brassicae, Ostrinia furnacalis,
Scirtothrips dorsalis, and Thrips palmi.”

Done in Washington, DG, this 9th day of
March 2011.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2011-5963 Filed 3-14-11; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM
12 CFR Part 202

[Regulation B; Docket No. R—1408]
RIN No. 7100-AD67

Equal Credit Opportunity

AGENCY: Board of Governors of the
Federal Reserve System (Board).

ACTION: Notice of proposed rulemaking.

SUMMARY: Section 701 of the Equal
Credit Opportunity Act (ECOA) requires
a creditor to notify a credit applicant
when it has taken adverse action against
the applicant. The ECOA adverse action
requirements are implemented in the
Board’s Regulation B. Section 615(a) of
the Fair Credit Reporting Act (FCRA)
also requires a person to provide a
notice when the person takes an adverse
action against a consumer based in
whole or in part on information in a
consumer report. Certain model notices
in Regulation B include the content
required by both the ECOA and the
FCRA adverse action provisions, so that
creditors can use the model notices to
comply with the adverse action
requirements of both statutes. The Board
proposes to amend these model notices
in Regulation B to include the
disclosure of credit scores and
information relating to credit scores if a
credit score is used in taking adverse
action. These proposed amendments
reflect the new content requirements in
section 615(a) of the FCRA that were
added by section 1100F of the Dodd-

Frank Wall Street Reform and Consumer
Protection Act.

DATES: Comments must be received on
or before April 14, 2011. Comments on
the Paperwork Reduction Act analysis
set forth in Section IIL.A. of this Federal
Register notice must be received on or
before May 16, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. R—1408, by any
of the following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments
on the http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

o FAX:202-452—-3819 or 202—452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper in Room MP-500 of the Board’s
Martin Building (20th and C Streets,
NW.) between 9 a.m. and 5 p.m. on
weekdays.

FOR FURTHER INFORMATION CONTACT:
Board: Mandie K. Aubrey, Senior
Attorney, or Catherine Henderson,
Attorney, Division of Consumer and
Community Affairs, (202) 452—3667 or
(202) 452—-2412, Board of Governors of
the Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
For users of a Telecommunications
Device for the Deaf (TDD) only, contact
(202) 263—4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Equal Credit Opportunity Act
(ECOA), 15 U.S.C. 1691 et seq., makes
it unlawful for creditors to discriminate
in any aspect of a credit transaction on
the basis of sex, race, color, religion,
national origin, marital status, or age
(provided the applicant has the capacity
to contract), because all or part of an
applicant’s income derives from public
assistance, or because an applicant has
in good faith exercised any right under

the Consumer Credit Protection Act.
The Board’s Regulation B (12 CFR part
202) implements the ECOA.

Section 701(d) of the ECOA generally
requires a creditor to notify a credit
applicant against whom it has taken an
adverse action. Under section 701(d)(6)
of the ECOA, an adverse action
generally means a denial or revocation
of credit, a change in the terms of an
existing credit arrangement, or a refusal
to grant credit in substantially the
amount or on substantially the terms
requested.

Section 615(a) of the FCRA also
requires a person to provide an adverse
action notice when the person takes an
adverse action based in whole or in part
on information in a consumer report.
The definition of adverse action in
section 603 (k) of the FCRA incorporates,
for purposes of credit transactions, the
definition of adverse action under
ECOA. The adverse action provisions in
both the ECOA and the FCRA require
certain disclosures to be given to
consumers.

The ECOA adverse action provisions
are implemented in Regulation B. There
are no implementing regulations for the
adverse action requirements of section
615(a) of the FCRA. However, as
explained in comment 202.9(b)(2)-9 of
Regulation B, certain model notices in
Regulation B include the content
required by both the ECOA and the
FCRA, so that persons can use the
model notices to comply with the
adverse action requirements of both
statutes.

On July 21, 2010, the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act) was
signed into law. Public Law 111-203,
124 Stat. 1376. Section 1100F of the
Dodd-Frank Act amends section 615(a)
of the FCRA to require creditors to
disclose on FCRA adverse action notices
a credit score used in taking any adverse
action and information relating to that
score. The effective date of these
amendments is July 21, 2011.1

The Board is proposing to amend
those model adverse action notices in
Regulation B which incorporate the
content requirements of section 615(a)
of the FCRA to reflect the new content
requirements added by section 1100F of
the Dodd-Frank Act. These revisions to
the model notices will help facilitate
uniform compliance when section
1100F of the Dodd-Frank Act becomes
effective. Thus, pursuant to its authority

1Section 1100H of the Dodd-Frank Act provides
that the amendments in Subtitle H of Title X, which
includes Section 1100F, become effective on the
“designated transfer date.” The Secretary of the
Treasury set the designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).
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in section 703(a) of the ECOA, the Board
is proposing to amend certain adverse
action model notices in Regulation B
consistent with the requirements of
section 1100F of the Dodd-Frank Act.

II. Section-by-Section Analysis

Appendix C to Part 202—Sample
Notification Forms

Under section 701(d) of the ECOA, a
creditor must provide to applicants
against whom adverse action is taken
either: (1) A statement of reasons for
taking the adverse action as a matter of
course; or (2) a notification of adverse
action which discloses the applicant’s
right to a statement of reasons within
thirty days after receipt by the creditor
of a request made by the applicant
within sixty days after the written
notification. Section 615(a) of the FCRA
requires a person to provide in an
adverse action notice information
regarding the consumer reporting
agency that furnished the consumer
report used in taking the adverse action.
It also requires a person to disclose that
a consumer has a right to a free credit
report and right to dispute the accuracy
or completeness of any information in a
consumer report.

Section 1100F of the Dodd-Frank Act
amends section 615(a) of the FCRA to
require that creditors disclose additional
information on FCRA adverse action
notices. Specifically, a person must
disclose on a FCRA adverse action
notice a credit score used in taking any
adverse action and information relating
to that score, in addition to the
information currently required by
section 615(a) of the FCRA. The statute
generally requires that the FCRA
adverse action notice include: (1) A
numerical credit score used in making
the credit decision; (2) the range of
possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score.

As explained in paragraph 2 of
Appendix C to part 202, model notices
C-1 through C-5 may be used to comply
with the adverse action provisions of
both the ECOA and the FCRA. The
Board proposes to amend model notices
C-1 through G-5 to incorporate the
additional content requirements
prescribed by section 1100F of the
Dodd-Frank Act.

Under the proposal, Forms C-1
through C-5 would be revised to
include, as applicable, a statement that
the creditor obtained the consumer’s
credit score from a consumer reporting

agency named in the notice and used
the score in making the credit decision.
The notice would also state that a credit
score is a number that reflects the
information in the consumer’s credit
report and that the consumer’s credit
score can change, depending on how the
information in the consumer’s credit
report changes. The model notices
would also provide space for the
creditor to include the content required
under section 1100F of the Dodd-Frank
Act that is specific to the consumer.
This content includes: the consumer’s
credit score, the date the credit score
was created, the range of possible credit
scores under the model used, and up to
four key factors that adversely affected
the consumer’s credit score (or up to
five factors if the number of enquiries
made with respect to that consumer
report is one of the factors).

In addition to the content added to
each of Forms C-1 through C-5, Form
C-3 would be amended for clarity. Form
C-3 is a model notice that can be used
by creditors in circumstances where the
creditor uses a proprietary credit scoring
system to make a credit decision and
where the creditor uses information
from a consumer reporting agency in
this scoring evaluation. As discussed
above, section 1100F of the Dodd-Frank
Act requires information regarding a
credit score that is obtained from a
consumer reporting agency to be
included on an adverse action notice.
The Board believes discussing two
different types of credit scoring systems
on Form G-3 could be confusing for
consumers. Therefore, the Board
proposes to amend Form C-3 to clarify
the differences between a proprietary
score and a credit score that is obtained
from a consumer reporting agency. The
text would clarify that the consumer’s
application was processed by a system
that assigns a numerical value to the
various items of information the creditor
considers when evaluating the
consumer’s application. This numerical
value is based upon analyses of
repayment histories of the creditor’s
customers. The proposed form would
also add topic headings to help
distinguish the different types of scores
that were used in making the credit
decision. It would also remove the
reference to credit scoring in the title of
the form.

In some cases, a person who is
required to provide an adverse action
notice under the FCRA may use a
consumer report, but not a credit score,
in taking the adverse action. Under
section 1100F of the Dodd-Frank Act, a
person is not required to disclose a
credit score and related information if a
credit score is not used in taking the

adverse action. Therefore, the
amendments to Forms C—1 through
C-5 are only applicable if a credit score
is used in taking an adverse action. A
person may amend, at its option, Form
C-3 to add the additional headings and
remove the reference to a credit scoring
system, even if the person does not add
the heading and information about the
consumer’s credit score.

The Board notes that section 1100F of
the Dodd-Frank Act requires a creditor
to provide, if applicable, a consumer’s
credit score and related information,
regardless of whether it provides a
statement of specific reasons for taking
the adverse action or a disclosure of the
applicant’s right to a statement of
specific reasons for an adverse action.
Therefore, a creditor would not comply
with the FCRA adverse action
provisions by providing the required
FCRA disclosures only if a consumer
responds to a request for a statement of
specific reasons for an adverse action.
As a result, proposed Form C-5 reflects
the requirement to provide the
disclosures required by section 615(a) of
the FCRA, including the consumer’s
credit score and the key factors that
adversely affected the credit score, at
the time a creditor provides a disclosure
of the applicant’s right to a statement of
specific reasons for an adverse action.

The Board requests comment on
whether the proposed revisions to the
content of the adverse action model
notices are appropriate. The Board also
solicits comment on whether additional
or different changes to the model
notices should be adopted.

The Board also proposes to amend
paragraph 2 of Appendix C, which
discusses the disclosure requirements of
section 615 of the FCRA that are
contained in Forms C-1 through C-5.
Paragraph 2 explains that Form C-1
contains the disclosures required by
sections 615(a) and (b) of the FCRA, and
Forms C-2 through C-5 contain only
disclosures required by section 615(a) of
the FCRA. Paragraph 2 also describes
the circumstances under which a
creditor must provide the section 615(a)
disclosures or the section 615(b)
disclosures.

The paragraph states that the
combined ECOA-FCRA disclosures in
Form C-1 through Form C-5 must state
that a creditor obtained information
from a consumer reporting agency.
Consistent with section 1100F of the
Dodd-Frank Act, the paragraph would
be revised to state that the combined
disclosure must also include, as
applicable, a credit score used in taking
adverse action along with related
information. The paragraph would also
be revised to clarify that information
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from a consumer reporting agency was
considered in the credit decision.

Supplement I to Part 202—Official Staff
Interpretations

The Board proposes to amend
comment 9(b)(2)-9 to reflect the
proposed changes to the adverse action
model notices. Comment 9(b)(2)-9
addresses the combined ECOA-FCRA
adverse action disclosures. The
proposed amendment would clarify that
the FCRA requires a creditor to disclose,
as applicable, a credit score it used in
taking adverse action along with related
information, including the key factors
that adversely affected the consumer’s
credit score. It would also eliminate a
statement that is redundant.

The proposed amendment to
comment 9(b)(2)-9 would also clarify
that disclosing the key factors that
adversely affected the consumer’s credit
score does not satisfy the ECOA
requirement to disclose specific reasons
for denying or taking other adverse
action on an application or extension of
credit. The Board recognizes that a key
factor(s) that adversely affected the
consumer’s credit score may be the
same as a specific reason(s) for denying
credit or taking other adverse action.
However, some specific reasons for
taking adverse action may be unrelated
to a consumer’s credit score, such as
reasons related to the consumer’s
income, employment, or residency.
Therefore, the Board believes the
disclosure of both the key factors that
adversely affected the consumer’s credit
score and the specific reasons for
denying credit or taking other adverse
action is necessary to fulfill the separate
requirements of the ECOA and the
FCRA.

III. Regulatory Analysis
A. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506; 5 CFR part 1320 Appendix A.1),
the Board reviewed the proposed
rulemaking under the authority
delegated to the Board by the Office of
Management and Budget (OMB). The
collection of information that is
required by this proposed rulemaking is
found in 12 CFR 202. In addition, as
permitted by the PRA, the Board also
proposes to extend for three years the
current recordkeeping and disclosure
requirements in connection with
Regulation B. The Board may not
conduct or sponsor, and an organization
is not required to respond to, this
information collection unless it displays
a currently valid OMB control number.
The OMB control number is 7100-0201.

Section 703(a)(1) of the Equal Credit
Opportunity Act (15 U.S.C. 1691b(a)(1))
authorizes the Board to issue regulations
to carry out the provisions of the Act.
The purpose of the Act is to ensure that
credit is made available to all
creditworthy customers without
discrimination on the basis of race,
color, religion, national origin, sex,
marital status, age (provided the
applicant has the capacity to contract),
receipt of public assistance income, or
the fact that the applicant has in good
faith exercised any right under the
Consumer Credit Protection Act (15
U.S.C. 1600 et seq.). This information
collection is mandatory.

Regulation B applies to all types of
creditors, not just State member banks.
However, under the Paperwork
Reduction Act, the Board accounts for
the burden of the paperwork associated
with the regulation only for entities that
are supervised by the Board. Appendix
A of Regulation B defines these
creditors as State member banks,
branches and agencies of foreign banks
(other than Federal branches, Federal
agencies, and insured state branches of
foreign banks), commercial lending
companies owned or controlled by
foreign banks, and organizations
operating under section 25 or 25A of the
Federal Reserve Act. Other Federal
agencies account for the paperwork
burden for the institutions they
supervise. Creditors are required to
retain records for 12 to 25 months as
evidence of compliance.

The current annual burden to comply
with the provisions of Regulation B is
estimated to be 157,538 hours for the
1,107 institutions 2 supervised by the
Board that are deemed to be
respondents for the purposes of the
PRA.

As discussed above, the Board
proposes to amend model notices C-1
through C-5 to incorporate the
additional content requirements
prescribed by section 1100F of the
Dodd-Frank Act. In addition, the Board
proposes to amend Form C-3 to clarify
the differences between a proprietary
score and a credit score that is obtained
from a consumer reporting agency.

The Board estimates that the proposed
rule would impose a one-time increase
in the total annual burden under
Regulation B. The 1,107 respondents
would take, on average, 16 hours (two
business days) to update their systems

2The number of Board-supervised respondents
was obtained from numbers published in the Board
of Governors of the Federal Reserve System 96th
Annual Report 2009: 845 State member banks, 204
branches & agencies of foreign banks, three
commercial lending companies, and 55 Edge Act or
agreement corporations.

to comply with the disclosure
requirements addressed in 12 CFR part
202. This one-time revision would
increase the burden by 17,712 hours.
The Board estimates that, on a
continuing basis, the revision to the rule
would have a negligible effect on the
annual burden. The total annual burden
for the Regulation B information
collection is estimated to increase from
157,538 to 175,250 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the Board’s functions; including
whether the information has practical
utility; (2) the accuracy of the Board’s
estimate of the burden of the proposed
information collection, including the
cost of compliance; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of
information collection on respondents,
including through the use of automated
collection techniques or other forms of
information technology. Comments on
the collection of information should be
sent to Cynthia Ayouch, Acting Federal
Reserve Clearance Officer, Division of
Research and Statistics, Mail Stop 95-A,
Board of Governors of the Federal
Reserve System, Washington, DC 20551,
with copies of such comments sent to
the Office of Management and Budget,
Paperwork Reduction Project (7100—
0202), Washington, DC 20503.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires an agency
either to provide an initial regulatory
flexibility analysis with a proposed rule
or certify that the proposed rule will not
have a significant economic impact on
a substantial number of small entities.
The proposed regulations cover certain
banks, other depository institutions, and
non-bank entities that take adverse
action against consumers. The Small
Business Administration (SBA)
establishes size standards that define
which entities are small businesses for
purposes of the RFA.3 The size standard
to be considered a small business is:
$175 million or less in assets for banks
and other depository institutions; and
$7 million or less in annual revenues for
the majority of non-bank entities that
are likely to be subject to the proposed
regulations. The Board requests public
comment in the following areas.

3U.S. Small Business Administration, Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.
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1. Reasons for the Proposed Rule

Section 1100F of the Dodd-Frank Act
amends section 615(a) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in adverse action notices when the
person uses a credit score in taking
adverse action. Specifically, a person
must disclose, in addition to the
information currently required by
section 615(a) of the FCRA: (1) A
numerical credit score used in making
the credit decision; (2) the range of
possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

Certain model notices in Regulation B
include the content required by both the
ECOA and the FCRA adverse action
provisions, so that creditors can use the
model notices to comply with the
adverse action requirements of both
statutes. The Board is issuing proposed
amendments to the combined ECOA—
FCRA adverse action model notices in
Regulation B pursuant to its existing
authority under section 703(a) of the
ECOA to facilitate compliance with the
new requirements under section 1100F
of the Dodd-Frank Act.

2. Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
above contains this information. The
legal basis for the proposed regulations
is section 703(a) of the ECOA. The
proposed regulations are consistent with
section 1100F of the Dodd-Frank Act.

3. Description of Small Entities to
Which the Regulation Applies

The proposed regulations apply to
any person that (1) is required to
provide an adverse action notice to a
consumer; and (2) uses a credit score in
making the credit decision requiring an
adverse action notice. The total number
of small entities likely to be affected by
the proposal is unknown because the
Board does not have data on the number
of small entities that use credit scores in
taking adverse action in connection
with consumer credit. The adverse
action provisions of section 1100F of the
Dodd-Frank Act have broad
applicability to persons who use credit
scores in taking adverse action in
connection with the provision of
consumer credit.

Based on estimates compiled by the
Board, the Federal Deposit Insurance

Corporation, and the Office of Thrift
Supervision, there are approximately
9,585 depository institutions that could
be considered small entities and that are
potentially subject to the proposed
rule.* The available data are insufficient
to estimate the number of non-bank
entities that would be subject to the
proposed rule and that are small as
defined by the SBA. Such entities
would include non-bank mortgage
lenders, auto finance companies,
automobile dealers, other non-bank
finance companies, insurance
companies, employers, telephone
companies, and utility companies.

It also is unknown how many of these
small entities that meet the SBA’s size
standards and are potentially subject to
the proposed regulations use credit
scores in taking adverse action in
connection with the provision of
consumer credit. The proposed
regulations do not impose any
requirements on small entities that do
not use credit scores in taking adverse
action in connection with consumer
credit.

The Board invites comment regarding
the number and type of small entities
that would be affected by the proposed
rule.

4. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
proposed regulations are described in
detail in the SUPPLEMENTARY
INFORMATION above.

The proposed regulations generally
require a person that is required to
provide an adverse action notice to a
consumer and uses a credit score in
making the credit decision to provide a
credit score and information relating to
that credit score in the notice, in
addition to the information currently
required by section 615(a) of the FCRA.
A person is currently required to
determine if it takes an adverse action,
based in whole or in part on consumer
reports, in connection with the
provision of consumer credit. If the
person does take adverse action based
on consumer reports, the person is
required to establish procedures for
identifying those consumers to whom it
must provide adverse action notices.

A person that is required to provide
adverse action notices to certain
consumers would need to analyze the
regulations. The person would need to

4 The estimate includes 1,504 institutions
regulated by the Board, 673 national banks, and
4,167 Federally-chartered credit unions, as
determined by the Board. The estimate also
includes 2,872 institutions regulated by the FDIC
and 369 thrifts regulated by the OTS. See 75 FR
36016, 36020 (Jun. 24, 2010).

determine whether it uses credit scores
in taking adverse action against the
consumers to whom it must provide
adverse action notices. Persons that use
credit scores in taking adverse action
would need to provide a credit score
and information relating to that credit
score to those consumers to whom it
must provide an adverse action notice,
in addition to the information currently
required by section 615(a) of the FCRA.
Persons would need to design, generate,
and provide notices, including a credit
score and information relating to that
credit score, to the consumers to whom
it must provide an adverse action
notice.

The Board seeks information and
comment on any costs, compliance
requirements, or changes in operating
procedures arising from the application
of the proposed rule to small
institutions.

5. Identification of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Board has not identified any
Federal statutes or regulations that
would duplicate, overlap, or conflict
with the proposed regulations. As
discussed in part IIT above, the proposed
amendments to the adverse action rules
are consistent with section 1100F of the
Dodd-Frank Act. The Board is proposing
the rules pursuant to their existing
authority under section 703(a) of the
ECOA. The proposed amendments to
the adverse action model notices have
been designed to work in conjunction
with the requirements of section 1100F
of the Dodd-Frank Act to help facilitate
uniform compliance when this section
becomes effective. The Board seeks
comment regarding any statutes or
regulations, including State or local
statutes or regulations, that would
duplicate, overlap, or conflict with the
proposed regulations.

6. Discussion of Significant Alternatives

The Board welcomes comments on
any significant alternatives consistent
with section 703(a) of the ECOA and the
provisions of section 1100F of the Dodd-
Frank Act that would minimize the
impact of the proposed regulations on
small entities.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside P>bold-
type arrows<® while language that
would be deleted is set off with <bold-
type angles>.
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List of Subjects in 12 CFR Part 202

Aged, Banks, Banking, Civil Rights,
Consumer protection, Credit,
Discrimination, Federal Reserve System,
Marital Status Discrimination, Penalties,
Religious Discrimination, Reporting and
recordkeeping requirements, Sex
Discrimination.

For the reasons set forth in the
preamble, the Board proposes to amend
12 CFR part 202 and the Official Staff
Commentary, as follows:

PART 202—EQUAL CREDIT
OPPORTUNITY ACT (REGULATION B)

1. The authority citation for part 202
continues to read as follows:

Authority: 15 U.S.C. 1693b.

2. Appendix C to Part 202 is amended
by revising paragraph 2 and Forms
C-1 through C-5 to read as follows:

Appendix C to Part 202—Sample
Notification Forms

* * * * *

2. Form C-1 contains the Fair Credit
Reporting Act disclosure as required by
sections 615(a) and (b) of that act. Forms C—
2 through C-5 contain only the section 615(a)
disclosure (that a creditor obtained
information from a consumer reporting
agency that <played a part>P>was
considered < in the credit decision P>and, as
applicable, a credit score used in taking
adverse action along with related
information<d). A creditor must provide the
section 615(a) disclosure when adverse
action is taken against a consumer based on
information from a consumer reporting
agency. A creditor must provide the section
615(b) disclosure when adverse action is
taken based on information from an outside
source other than a consumer reporting
agency. In addition, a creditor must provide
the section 615(b) disclosure if the creditor
obtained information from an affiliate other
than information in a consumer report or
other than information concerning the
affiliate’s own transactions or experiences
with the consumer. Creditors may comply
with the disclosure requirements for adverse
action based on information in a consumer
report obtained from an affiliate by providing
either the section 615(a) or section 615(b)
disclosure.

* * * * *

Form C-1—Sample Notice of Action Taken
and Statement of Reasons Statement of Credit
Denial, Termination or Change

Date:

Applicant’s Name:
Applicant’s Address:

Description of Account, Transaction, or
Requested Credit:

Description of Action Taken:

Part I—Principal Reason(s) for Credit Denial,
Termination, or Other Action Taken
Concerning Credit

This section must be completed in all
instances.

_ Credit application incomplete
~ Insufficient number of credit references
provided
__ Unacceptable type of credit references
provided
__Unable to verify credit references
__ Temporary or irregular employment
Unable to verify employment
_ Length of employment
_ Income insufficient for amount of credit
requested
_ Excessive obligations in relation to
income
_Unable to verify income
~ Length of residence
~ Temporary residence
_Unable to verify residence
_ No credit file
_ Limited credit experience
_ Poor credit performance with us
_Delinquent past or present credit
obligations with others
Collection action or judgment
~ Garnishment or attachment
_ Foreclosure or repossession
_ Bankruptcy
__ Number of recent inquiries on credit
bureau report
_ Value or type of collateral not sufficient
___ Other, specify:

Part [I—Disclosure of Use of Information
Obtained From an Outside Source

This section should be completed if the
credit decision was based in whole or in part
on information that has been obtained from
an outside source.

~ Ouwur credit decision was based in
whole or in part on information obtained in
a report from the consumer reporting agency
listed below. You have a right under the Fair
Credit Reporting Act to know the information
contained in your credit file at the consumer
reporting agency. The reporting agency
played no part in our decision and is unable
to supply specific reasons why we have
denied credit to you. You also have a right
to a free copy of your report from the
reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you receive is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency.

Name:
Address:

[Toll-free] Telephone number:

P>[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your credit report. Your credit
score can change, depending on how the
information in your credit report changes.

Your credit score:

Date:

Scores range from a low of
to a high of

Key factors that adversely affected your
credit score:

[Number of recent inquiries on credit
report]] <

~ Our credit decision was based in
whole or in part on information obtained
from an affiliate or from an outside source
other than a consumer reporting agency.
Under the Fair Credit Reporting Act, you
have the right to make a written request, no
later than 60 days after you receive this
notice, for disclosure of the nature of this
information.

If you have any questions regarding this
notice, you should contact:

Creditor’s name:

Creditor’s address: ]
Creditor’s telephone number:

Notice: The Federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (provided the
applicant has the capacity to enter into a
binding contract); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
Federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

Form C-2—Sample Notice of Action Taken
and Statement of Reasons

Date

Dear Applicant: Thank you for your recent
application. Your request for [a loan/a credit
card/an increase in your credit limit] was
carefully considered, and we regret that we
are unable to approve your application at this
time, for the following reason(s):

Your Income:

~is below our minimum requirement.

is insufficient to sustain payments on the
amount of credit requested.

~__could not be verified.

Your Employment:
is not of sufficient length to qualify.
could not be verified.

Your Credit History:

of making payments on time was not
satisfactory.

___could not be verified.

Your Application:

_ lacks a sufficient number of credit
references.

_lacks acceptable types of credit
references.

__reveals that current obligations are
excessive in relation to income.

Other:

The consumer reporting agency contacted
that provided information that influenced
our decision in whole or in part was [name,
address and [toll-free] telephone number of
the reporting agency]|. The reporting agency
played no part in our decision and is unable
to supply specific reasons why we have
denied credit to you. You have a right under
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the Fair Credit Reporting Act to know the
information contained in your credit file at
the consumer reporting agency. You also
have a right to a free copy of your report from
the reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you receive is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency. Any questions regarding such
information should be directed to [consumer
reporting agency]l. If you have any questions
regarding this letter, you should contact us at
[creditor’s name, address and telephone
number].

»[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your credit report. Your credit
score can change, depending on how the
information in your credit report changes.

Your credit score:

Date:

Scores range from a low of
to a high of

Key factors that adversely affected your
credit score:

[Number of recent inquiries on credit
report]] <

Notice: The Federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (provided the
applicant has the capacity to enter into a
binding contract); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
Federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

Form C-3—Sample Notice of Action Taken
and Statement of Reasons P>[(Credit
Scoring)]

Date

Dear Applicant: Thank you for your recent
application for . We regret
that we are unable to approve your request.

P>[Reasons for Denial of Credit]<d

Your application was processed by a
P> [credit scoring® ] system that assigns
a numerical value to the various items of
information we consider in evaluating an
application. These numerical values are
based upon the results of analyses of
repayment histories of large numbers of
customers.

The information you provided in your
application did not score a sufficient number
of points for approval of the application. The
reasons you did not score well compared
with other applicants were:

¢ Insufficient bank references

e Type of occupation

¢ Insufficient credit experience

e Number of recent inquiries on credit
bureau report

P[Your Right to Get Your Credit Report] <

In evaluating your application the
consumer reporting agency listed below
provided us with information that in whole
or in part influenced our decision. The
consumer reporting agency played no part in
our decision and is unable to supply specific
reasons why we have denied credit to you.
You have a right under the Fair Credit
Reporting Act to know the information
contained in your credit file at the consumer
reporting agency. It can be obtained by
contacting: [name, address, and [toll-free]
telephone number of the consumer reporting
agency]. You also have a right to a free copy
of your report from the reporting agency, if
you request it no later than 60 days after you
receive this notice. In addition, if you find
that any information contained in the report
you receive is inaccurate or incomplete, you
have the right to dispute the matter with the
reporting agency.

P> [Information about Your Credit Score

We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your credit report. Your credit
score can change, depending on how the
information in your credit report changes.

Your credit score:

Date:

Scores range from a low of
to a high of

Key factors that adversely affected your
credit score:

[Number of recent inquiries on credit

report]| <

If you have any questions regarding this
letter, you should contact us at

Creditor’s Name:

Address:

Telephone:

Sincerely,

Notice: The Federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (with certain
limited exceptions); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
Federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).
Form C—4—Sample Notice of Action Taken,
Statement of Reasons and Counteroffer
Date

Dear Applicant: Thank you for your
application for . We are
unable to offer you credit on the terms that
you requested for the following reason(s):

We can, however, offer you credit on the
following terms:

If this offer is acceptable to you, please
notify us within [amount of time] at the
following address: .

Our credit decision on your application
was based in whole or in part on information
obtained in a report from [name, address and
[toll-free] telephone number of the consumer
reporting agency]. You have a right under the
Fair Credit Reporting Act to know the
information contained in your credit file at
the consumer reporting agency. The reporting
agency played no part in our decision and is
unable to supply specific reasons why we
have denied credit to you. You also have a
right to a free copy of your report from the
reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you receive is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency.

»>[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your credit report. Your credit
score can change, depending on how the
information in your credit report changes.

Your credit score:
Date:

Scores range from a low of
to a high of

Key factors that adversely affected your
credit score:

[Number of recent inquiries on credit
report]] <

You should know that the Federal Equal
Credit Opportunity Act prohibits creditors,
such as ourselves, from discriminating
against credit applicants on the basis of their
race, color, religion, national origin, sex,
marital status, age (provided the applicant
has the capacity to enter into a binding
contract), because they receive income from
a public assistance program, or because they
may have exercised their rights under the
Consumer Credit Protection Act. If you
believe there has been discrimination in
handling your application you should
contact the [name and address of the
appropriate Federal enforcement agency
listed in appendix Al].

Sincerely,

Form C-5—Sample Disclosure of Right to
Request Specific Reasons for Credit Denial

Date

Dear Applicant: Thank you for applying to
us for .

After carefully reviewing your application,
we are sorry to advise you that we cannot
[open an account for you/grant a loan to you/
increase your credit limit] at this time. If you
would like a statement of specific reasons
why your application was denied, please
contact [our credit service manager] shown
below within 60 days of the date of this
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letter. We will provide you with the
statement of reasons within 30 days after
receiving your request.

Creditor’s Name

Address

Telephone Number

If we obtained information from a
consumer reporting agency as part of our
consideration of your application, its name,
address, and [toll-free] telephone number is
shown below. The reporting agency played
no part in our decision and is unable to
supply specific reasons why we have denied
credit to you. [You have a right under the
Fair Credit Reporting Act to know the
information contained in your credit file at
the consumer reporting agency.] You have a
right to a free copy of your report from the
reporting agency, if you request it no later
than 60 days after you receive this notice. In
addition, if you find that any information
contained in the report you received is
inaccurate or incomplete, you have the right
to dispute the matter with the reporting
agency. You can find out about the
information contained in your file (if one was
used) by contacting:

Consumer reporting agency’s name
Address
[Toll-free] Telephone number

»[We also obtained your credit score from
this consumer reporting agency and used it
in making our credit decision. Your credit
score is a number that reflects the
information in your credit report. Your credit
score can change, depending on how the
information in your credit report changes.

Your credit score:

Date:

Scores range from a low of to a high

of
Key factors that adversely affected your
credit score:

[Number of recent inquiries on credit
report]] <

Sincerely,

Notice: The Federal Equal Credit
Opportunity Act prohibits creditors from
discriminating against credit applicants on
the basis of race, color, religion, national
origin, sex, marital status, age (provided the
applicant has the capacity to enter into a
binding contract); because all or part of the
applicant’s income derives from any public
assistance program; or because the applicant
has in good faith exercised any right under
the Consumer Credit Protection Act. The
Federal agency that administers compliance
with this law concerning this creditor is
(name and address as specified by the
appropriate agency listed in appendix A).

3. Supplement I to part 202 is
amended by revising paragraph 9(b)(2)—
9 to read as follows:

Supplement I to Part 202—Official Staff
Interpretations

* * * * *

Section 202.9—Notifications
* * * * *

Paragraph 9(b)(2)
* * * * *

9. Combined ECOA-FCRA disclosures. The
ECOA requires disclosure of the principal
reasons for denying or taking other adverse
action on an application for an extension of
credit. The Fair Credit Reporting Act (FCRA)
requires a creditor to disclose when it has
based its decision in whole or in part on
information from a source other than the
applicant or its own files. Disclosing that a
credit report was obtained and used in the
denial of the application, as the FCRA
requires, does not satisfy the ECOA
requirement to disclose specific reasons. For
example, if the applicant’s credit history
reveals delinquent credit obligations and the
application is denied for that reason, to
satisfy § 202.9(b)(2) the creditor must
disclose that the application was denied
because of the applicant’s delinquent credit
obligations. P>The FCRA also requires a
creditor to disclose, as applicable, a credit
score it used in taking adverse action along
with related information, including the key
factors that adversely affected the consumer’s
credit score. Disclosing the key factors that
adversely affected the consumer’s credit
score does not satisfy the ECOA requirement
to disclose specific reasons for denying or
taking other adverse action on an application
or extension of credit. <@ <To satisfy the
FCRA requirement, the creditor must also
disclose that a credit report was obtained and
used in the denial of the application.>
Sample forms C-1 through C-5 of Appendix
C of the regulation provide for the two
disclosures. See also comment 9(a)(2)-1.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, March 1, 2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-5417 Filed 3-14—11; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 222
[Regulation V; Docket No. R-1407]
RIN 7100-AD66

FEDERAL TRADE COMMISSION

16 CFR Parts 640 and 698
RIN R411009

Fair Credit Reporting Risk-Based
Pricing Regulations

AGENCIES: Board of Governors of the
Federal Reserve System (Board) and
Federal Trade Commission
(Commission).

ACTION: Notice of proposed rulemaking.

SUMMARY: On January 15, 2010, the
Board and the Commission published

final rules to implement the risk-based
pricing provisions in section 311 of the
Fair and Accurate Credit Transactions
Act of 2003 (FACT Act), which amends
the Fair Credit Reporting Act (FCRA).
The final rules generally require a
creditor to provide a risk-based pricing
notice to a consumer when the creditor
uses a consumer report to grant or
extend credit to the consumer on
material terms that are materially less
favorable than the most favorable terms
available to a substantial proportion of
consumers from or through that
creditor. The Board and the Commission
propose to amend their respective risk-
based pricing rules to require disclosure
of credit scores and information relating
to credit scores in risk-based pricing
notices if a credit score of the consumer
is used in setting the material terms of
credit. These proposed amendments
reflect the new requirements in section
615(h) of the FCRA that were added by
section 1100F of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act.

DATES: Comments must be received on
or before April 14, 2011. Comments on
the Paperwork Reduction Act analysis
set forth in Section III.A. of this Federal
Register notice must be received on or
before May 16, 2011.

ADDRESSES: All comments will become
a matter of public record.

Comments should be addressed to:

Board: You may submit comments,
identified by Docket No. R—1407 and
RIN No. RIN 7100-AD66, by any of the
following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments
on the http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

e FAX:202-452-3819 or 202-452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. All public comments are
available from the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, your comments
will not be edited to remove any
identifying or contact information.
Public comments may also be viewed
electronically or in paper in Room MP—
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500 of the Board’s Martin Building (20th
and C Streets, NW.) between 9 a.m. and
5 p.m. on weekdays.

Commission: Comments should refer
to “FCRA Risk-Based Pricing Rule
Amendments: Project No. R411009,”
and may be submitted by any of the
following methods. However, if the
comment contains any material for
which confidential treatment is
requested, it must be filed in paper
form, and the first page of the document
must be clearly labeled “Confidential.”

e Web site: Comments filed in
electronic form should be submitted by
clicking on the following Web link:
https://ftcpublic.commentworks.com/
fte/riskbasedpricingamendnprm and
following the instructions on the Web-
based form. To ensure that the
Commission considers an electronic
comment, you must file it on the Web-
based form at https://
ftepublic.commentworks.com/ftc/
riskbasedpricingamendnprm.

e Federal eRulemaking Portal: If this
notice appears at http://
www.regulations.gov, you may also file
an electronic comment through that
Web site. The Commission will consider
all comments that regulations.gov
forwards to it.

e Mail or Hand Delivery: A comment
filed in paper form should include
“FCRA Risk-Based Pricing Rule
Amendments: Project No. R411009,”
both in the text and on the envelope and
should be mailed or delivered, with two
complete copies, to the following
address: Federal Trade Commission/
Office of the Secretary, Room H-113
(Annex M), 600 Pennsylvania Avenue,
NW., Washington, DC 20580. The
Commission is requesting that any
comment filed in paper form be sent by
courier or overnight service, if possible,
because U.S. postal mail in the
Washington, DC area and at the
Commission is subject to delay due to
heightened security precautions.

Comments on any proposed filing,
recordkeeping, or disclosure
requirements that are subject to
paperwork burden review under the
Paperwork Reduction Act should
additionally be submitted to: Office of
Management and Budget, Attention:
Desk Officer for the Federal Trade
Commission. Comments should be
submitted via facsimile to (202) 395—
6974 because U.S. Postal Mail is subject
to lengthy delays due to heightened
security precautions.

FOR FURTHER INFORMATION CONTACT:

Board: Mandie K. Aubrey, Senior
Attorney; or Catherine Henderson,
Attorney, Division of Consumer and
Community Affairs, (202) 452—-3667 or

(202) 452-2412, Board of Governors of
the Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
For users of a Telecommunications
Device for the Deaf (TDD) only, contact
(202) 263—4869.

Commission: Manas Mohapatra and
Katherine White, Attorneys, Division of
Privacy and Identity Protection, Bureau
of Consumer Protection, (202) 326—
2252, Federal Trade Commaission, 600
Pennsylvania Avenue, NW.,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION 1:

I. Background

The Fair and Accurate Credit
Transactions Act of 2003 (FACT Act)
was signed into law on December 4,
2003. Public Law 108-159, 117 Stat.
1952. Section 311 of the FACT Act
added section 615(h), 15 U.S.C.
1681m(h), to the Fair Credit Reporting
Act (FCRA) to address risk-based
pricing. Risk-based pricing refers to the
practice of setting or adjusting the price
and other terms of credit offered or
extended to a particular consumer to
reflect the risk of nonpayment by that
consumer. Information from a consumer
report is often used in evaluating the
risk posed by the consumer. Creditors
that engage in risk-based pricing
generally offer more favorable terms to
consumers with good credit histories
and less favorable terms to consumers
with poor credit histories.

Under section 615(h) of the FCRA, a
person generally must provide a risk-
based pricing notice to a consumer
when the person uses a consumer report
in connection with an extension of
credit and, based in whole or in part on
the consumer report, extends credit to
the consumer on terms that are
materially less favorable than the most
favorable terms available to a substantial
proportion of consumers. The risk-based
pricing notice is designed primarily to
improve the accuracy of consumer
reports by alerting consumers to the
existence of negative information in
their consumer reports so that
consumers can, if they choose, check
their consumer reports for accuracy and

1The Board is placing the proposed regulations
in the part of its regulations that implements the
FCRA—12 CFR Part 222. For ease of reference, the
discussion in the SUPPLEMENTARY INFORMATION
section uses the numerical suffix of each of the
Board’s regulations. The FTC also is placing the
proposed regulations and model forms in the part
of its regulations implementing the FCRA,
specifically 16 CFR part 640. However, the FTC
uses different numerical suffixes that equate to the
numerical suffixes discussed in the SUPPLEMENTARY
INFORMATION section as follows: suffix .70 = FTC
suffix .1, suffix .71 = FTC suffix .2, suffix .72 = FTC
suffix .3, suffix .73 = FTC suffix .4, suffix .74 = FTC
suffix .5, and suffix .75 = FTC suffix .6.

correct any inaccurate information. The
Board and the Commission (the
Agencies) jointly published regulations
implementing these risk-based pricing
provisions on January 15, 2010 (75 FR
2724) (January 2010 Final Rule). The
January 2010 Final Rule has a
mandatory compliance date of January
1, 2011.

On July 21, 2010, the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (Dodd-Frank Act) was
signed into law. Public Law 111-203,
124 Stat. 1376. Section 1100F of the
Dodd-Frank Act amends section 615(h)
of the FCRA to require creditors to
disclose in risk-based pricing notices a
credit score used in making a credit
decision and information relating to
such credit score. The effective date of
these amendments is July 21, 2011.2

Title X of the Dodd-Frank Act also
establishes a Bureau of Consumer
Financial Protection (the Bureau), to
which rulewriting authority for certain
consumer protection laws will transfer.
Section 1088(a)(9) of the Dodd-Frank
Act amends section 615(h)(6) to provide
that rulewriting authority for section
615(h) will transfer to the Bureau.
Pursuant to section 1100H of the Dodd-
Frank Act, however, this rulewriting
authority does not transfer to the Bureau
until July 21, 2011.3 Thus, rulewriting
authority for the risk-based pricing
provisions of FCRA, including the
amendments prescribed by section
1100F of the Dodd-Frank Act, will not
be vested in the Bureau until the date
that the section 1100F amendments
become effective.

The Agencies believe it is important
to have implementing regulations and
revised model forms in place by July 21,
2011. This will help ensure that
consumers receive consistent
disclosures of credit scores and
information relating to credit scores and
will help facilitate uniform compliance
when section 1100F of the Dodd-Frank
Act becomes effective.

Accordingly, the Agencies are
proposing amendments to the risk-based
pricing rules that are consistent with
section 1100F of the Dodd-Frank Act
pursuant to their existing authority
under section 615(h) of the FCRA.
Section 615(h) gives the Agencies the

2 Section 1100H of the Dodd-Frank Act provides
that the amendments in Subtitle H of Title X, which
includes Section 1100F, become effective on a
“designated transfer date.” The Secretary of the
Treasury set the designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).

3 Section 1100H of the Dodd-Frank Act provides
that the amendments in Subtitle H of Title X, which
includes Section 1088, become effective on a
“designated transfer date.” The Secretary of the
Treasury set the designated transfer date as July 21,
2011. 75 FR 57252 (Sept. 20, 2010).
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authority to issue rules implementing
the risk-based pricing provisions, and
requires the Agencies to address in
those rules the form, content, timing,
and manner of delivery of risk-based
pricing notices. In particular, section
615(h)(5) prescribes certain content
requirements for the risk-based pricing
notices, but provides that the required
content elements are the minimum that
must be disclosed. Moreover, section
615(h)(6)(B)(iv) provides that the
Agencies must provide a model notice
that can be used to comply with section
615(h). Therefore, the Agencies have the
authority to add content to the risk-
based pricing notices that they deem
appropriate. The Agencies believe that
adding to the requirements for the risk-
based pricing notice the content
required by section 1100F of the Dodd-
Frank Act and providing revised model
notices is appropriate to avoid
consumer confusion and to ensure
timely and consistent compliance with
the new content provisions.

II. Section-by-Section Analysis

Section .73 Content, Form, and
Timing of Risk-Based Pricing Notices

Section _.73(a) Content of the notice

Section 615(h) of the FCRA requires a
person to include certain information in
a risk-based pricing notice. The January
2010 Final Rule implements the general
content requirements for risk-based
pricing notices in § 222.72(a)(1) and
§640.4(a)(1) (hereafter “general risk-
based pricing notice”). The January 2010
Final Rule also sets forth the content
requirements for any risk-based pricing
notice required to be given as a result
of the use of a consumer report in an
account review in § 222.72(a)(2) and
§640.4(a)(2) (hereafter “account review
notice”).

Pursuant to section 615(h) of the
FCRA, the January 2010 Final Rule
provides that a general risk-based
pricing notice must include a statement
that the person sending the notice has
set the terms of credit offered, such as
the annual percentage rate, based on
information from a consumer report,
and a statement that those terms may be
less favorable than the terms offered to
consumers with better credit histories.
Similarly, the January 2010 Final Rule
provides that the account review notice
must include a statement that the
person sending the notice has
conducted a review of the account based
in whole or in part on information from
a consumer report, and a statement that
as a result of that review the annual
percentage rate on the account has been
increased. The January 2010 Final Rule
also requires a person to provide certain

information about the consumer
reporting agency that furnished a
consumer report and about the
consumer’s right to a free consumer
report. The January 2010 Final Rule also
provides that the general risk-based
pricing notice and the account review
notice must encourage consumers to
verify the accuracy of the information in
their consumer reports.

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require that creditors disclose additional
information in risk-based pricing
notices. Specifically, a person must
disclose in a risk-based pricing notice a
credit score used in making a credit
decision and information relating to
such credit score, in addition to the
information currently required by
section 615(h) of the FCRA. Section
1100F of the Dodd-Frank Act requires
that a risk-based pricing notice include:
(1) A numerical credit score used in
making the credit decision; (2) the range
of possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score.

Pursuant to section 615(h) of the
FCRA, proposed __.73(a)(1) and (a)(2)
would amend the content requirements
of the general risk-based pricing notice
and the account review notice,
consistent with section 1100F of the
Dodd-Frank Act. Proposed
__.73(a)(1)(ix) would require a person to
provide the additional content
described above in a general risk-based
pricing notice if a credit score of the
consumer to whom a person grants,
extends, or otherwise provides credit is
used in setting the material terms of
credit. Similarly, proposed
__.73(a)(2)(ix) would require a person to
provide the additional content
described above in an account review
notice if a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate.

Section 1100F of the Dodd-Frank Act
requires a risk-based pricing notice to
include a disclosure of a credit score
used by a person in making the credit
decision. However, a person who is
required to provide a general risk-based
pricing notice or account review notice
may use a credit report to set the credit
terms offered or extended to consumers
without using a credit score. In a case
where a person does not use a credit
score in making the credit decision
requiring a risk-based pricing notice or
account review notice, the person
would not be required to disclose a

credit score and information relating to
a credit score in such a notice.

In some cases, a creditor may use the
credit score of a guarantor, co-signer,
surety, or endorser, but not a credit
score of the consumer to whom it
extends credit or whose extension of
credit is under review. Proposed
_.73(a)(1)(ix) and _ .73(a)(2)(ix) would
only require a person to disclose a credit
score and information relating to a
credit score when using the credit score
of the consumer to whom it grants,
extends, or otherwise provides credit or
whose extension of credit is under
review. As discussed in the January
2010 Final Rule, a person is not
required to provide a risk-based pricing
notice to a guarantor, co-signer, surety,
or endorser.# A person may be required,
however, to provide a risk-based pricing
notice to the consumer to whom it
grants, extends, or otherwise provides
credit, even if the person only uses the
credit report or credit score of the
guarantor, co-signer, surety, or endorser.

The Agencies do not believe the credit
score of one consumer, such as a
guarantor, co-signer, surety, or endorser,
should be disclosed to a different
consumer who is required to be given a
risk-based pricing notice. Therefore,
when a person only uses a credit score
of a guarantor, co-signer, surety, or
endorser to set the terms of credit for the
consumer to whom it extends credit or
whose extension of credit is under
review, the proposal would not require
a credit score to be provided in the
general risk-based pricing notice or
account review notice.

In those situations where a person
must provide a credit score and
information relating to a credit score to
a consumer in a general risk-based
pricing notice or an account review
notice, §§ _ .73(a)(1)(ix)(B)—(F) and
__.73(a)(2)(ix)(B)—(F) of the proposed
rules would require the following
disclosures: (1) the credit score 5 used
by the person in making the credit
decision; (2) the range of possible credit
scores under the model used to generate
the credit score; (3) all of the key factors
that adversely affected the credit score,
which shall not exceed four factors,
except that if one of the key factors is
the number of inquires made with
respect to the consumer report, the
number of key factors shall not exceed
five; (4) the date on which the credit
score was created; and (5) the name of

4 See 75 FR at 2731 (Jan. 15, 2010).

5“Credit score” is defined in the January 2010
Final Rule in __.71(1) to have the same meaning as
section 609(f)(2)(A) of the FCRA, 15 U.S.C.
1681g(f)(2)(A). This is consistent with the definition
of “numerical credit score” in section 1100F of the
Dodd-Frank Act.
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the consumer reporting agency or other
person that provided the credit score. In
addition, to provide context for the
additional content requirements,
proposed §§  .73(a)(1)(ix)(A) and
__.73(a)(2)(ix)(A) also would require a
statement that a credit score is a number
that takes into account information in a
consumer report and that a credit score
can change over time to reflect changes
in the consumer’s credit history.

The Agencies request comment as to
whether the proposed additional
content for general risk-based pricing
notices and account review notices in
the proposed rules is appropriate.

Finally, the Agencies note that the
January 2010 Final Rule provides
exceptions to the requirements to
provide general risk-based pricing
notices for persons that provide credit
score disclosure exception notices to
consumers who request credit. See
§§ 222.74(d), (e), and (f); §§ 640.5(d), (e),
and (f). Nothing in section 1100F of the
Dodd-Frank Act or this proposal limits
the ability of creditors to provide these
exception notices in lieu of the general
risk-based pricing notice.

Section .73(b) Form of the Notice

The Agencies provide model forms
that may be used for compliance with
the risk-based pricing requirements in
Appendix H of the January 2010 Final
Rule. Paragraph (b)(2) of the January
2010 Final Rule clarifies how each of
the model forms of the risk-based
pricing notices required by §§ ~ .72(a)
and (c),and by §  .72(d) may be
used. Paragraph (b)(2) provides that
appropriate use of the model forms
contained in Appendices H-1 and H-2
of the Board’s rules and Appendices B—
1 and B-2 of the Commission’s rules are
deemed to be in compliance with
§§  .72(a)and (c),and §  .72(d),
respectively. Use of these model forms
is optional.

Under the proposal, the Agencies
would amend Appendices H and B of
the January 2010 Final Rule to add two
new model forms in Appendices H-6
and H-7 of the Board’s proposed rules
and Appendices B—6 and B-7 of the
Commission’s proposed rules, for
situations where a credit score and
information relating to such credit score
must be disclosed. See Model Forms,
below. Proposed paragraph (b)(2) would
clarify that appropriate use of Model
Form H-1 or H-6, or B—1 or B—6, would
be deemed to comply with the
requirements of the requirements of
§  .72(a) and (c). It would also clarify
that appropriate use of Model Form
H-2 or H-7, or B-2 or B-7, would be
deemed to comply with the
requirements of §  .72(d).

Section .73(d)
Scores

Multiple Credit

Some creditors may obtain multiple
credit scores from consumer reporting
agencies in connection with their
underwriting processes. A creditor may
use one or more of those scores in
setting the material terms of credit.
Section 1100F of the Dodd-Frank Act
only requires a person to disclose a
single credit score that is used by the
person in making the credit decision.
The Agencies are proposing §  .73(d)
to address situations where a creditor
obtains multiple credit scores from
consumer reporting agencies and must
provide either a general risk-based
pricing notice or an account review
notice to a consumer.

Proposed §  .73(d)(1) provides that
when a person uses one of those credit
scores in setting the material terms of
credit, for example, by using the low,
middle, high, or most recent score, the
general risk-based pricing and account
review notices would be required to
include that credit score and
information relating to that credit score
as required by proposed
§§  .73(a)(1)(ix) and (a)(2)(ix). When
a person uses two or more credit scores
in setting the material terms of credit,
for example, by computing the average
of all the credit scores obtained, the
notices would be required to include
any one of those credit scores and
information relating to the credit score
as required by proposed
§§  .73(a)(1)(ix) and (a)(2)(ix). The
notice may, at the person’s option,
include more than one credit score,
along with the information specified in
proposed §§  .73(a)(1)(ix) and
(a)(2)(ix) for each credit score disclosed.

Proposed § .73(d)(2) provides
examples to illustrate the notice
requirements for creditors that obtain
multiple credit scores from consumer
reporting agencies. The first example
described in proposed §  .73(d)(2)(i)
applies when a person that uses
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer. Under the proposed rules,
that person must disclose the low score
in its notices. The example described in
proposed §  .73(d)(2)(ii) applies
when a person that uses consumer
reports to set the material terms of
automobile loans granted, extended, or
provided to consumers regularly
requests credit scores from several
consumer reporting agencies, each of

which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. Under the proposal, that
person may choose any one of these
scores to include in its notices.

Section .75 Rules of Construction

Section .75(c)

The proposed rules would amend
§  .75(c) to address circumstances
where a person must provide multiple
consumers, such as co-borrowers, with
a risk-based pricing notice in a
transaction. The proposed rules retain
the rule of construction that clarifies
that in a transaction involving two or
more consumers who are granted,
extended, or otherwise provided credit,
a person must provide a risk-based
pricing notice to each consumer. The
proposed rules, however, would amend
the rules addressing the provision of a
risk-based pricing notice when the
consumers have the same address and
when the consumers have different
addresses to account for situations
where a risk-based pricing notice
contains a consumer’s credit score.

Proposed §  .75(c)(1) provides that
whether the consumers have the same
address or not, the person must provide
a separate notice to each consumer if a
notice includes a credit score(s). Each
separate notice that includes a credit
score(s) must contain only the credit
score(s) of the consumer to whom the
notice is provided, and not the credit
score(s) of the other consumer. If the
consumers have the same address, and
the notice does not include a credit
score(s), a person may satisfy the
requirements by providing a single
notice addressed to both consumers.

The proposed rules would also amend
§  .75(c)(3)(i) to provide an example
to illustrate the notice requirements
when a person must provide a risk-
based pricing notice that includes credit
score information to multiple
consumers. Proposed § .75(c)(3)(1)
would clarify that, in a situation where
two consumers jointly apply for credit
with a creditor and the credit decision
is based in part on the consumers’ credit
scores, a separate risk-based pricing
notice must be provided to each
consumer whether the consumers have
the same address or not. Each separate
risk-based pricing notice must contain
the credit score(s) of the consumer to
whom the notice is provided.

Model Forms

Appendix H of the Board’s rules and
Appendix B of the Commission’s rules
contain five model forms that the
Agencies prepared to facilitate

Multiple Consumers
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compliance with the rules. Two of the
model forms are for risk-based pricing
notices, and three of the model forms
are for the credit score disclosure
exceptions. Each of the model forms is
designated for use in a particular set of
circumstances as indicated by the title
of that model form. Model forms H-1
and B—1 are for use in complying with
the general risk-based pricing notice
requirements in § .72. Model forms
H-2 and B-2 are for use in complying
with the risk-based pricing notices given
in connection with account review in

§ 72,

The proposed rules would add two
new forms that could be used when a
person must disclose credit score
information to a consumer. Model forms
H-6 and B-6 set forth a risk-based
pricing notice with credit score
information that could be used to
comply with the general risk-based
pricing requirements if the additional
content requirements of
§  .73(a)(1)(ix) apply. Model forms
H-7 and B-7 set forth an account review
risk-based pricing notice with credit
score information that could be used to
comply with the account review notice
requirements if the additional content
requirements of §  .73(a)(2)(ix)
apply.

The Agencies request comment on the
design and content of these model
forms. The Agencies specifically solicit
comment on the ordering of the content
in Model Forms H-6 and H-7, and
B-6 and B-7, and whether the credit
score and information relating to a
credit score should be presented prior to
the information on credit reports.

Model forms H-1 and H-2, and B-1
and B—2 would be retained. The general
risk-based pricing and account review
notices could continue to be used to
comply with § .72 when the
additional content requirements
discussed in §§  .73(a)(1)(ix) and
(a)(2)(ix) do not apply. As with the other
model forms, use of the model forms
H-6 or H-7, or B-6 or B-7, by creditors
would be optional. If a creditor
appropriately uses Model Form H-6 or
H-7, or B-6 or B-7, or modifies a form
in accordance with the rules or the
instructions to the appendix, that
creditor would be deemed to be acting
in compliance with the general risk-
based pricing notice or account review
requirement when the content
provisions of §§  .73(a)(1)(ix) or
(a)(2)(ix) apply.

Finally, the proposal would amend
instructions 1. and 2. to Appendices H
and B to reflect the addition of H-6 and
H-7, and B-6 and B-7.

III. Regulatory Analysis
A. Paperwork Reduction Act

1. Request for Comment on Proposed
Information Collection

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3512; 5 CFR part 1320,
Appendix A.1), the Board and the
Commission may not conduct or
sponsor, and a respondent is not
required to respond to, an information
collection unless it displays a currently
valid Office of Management and Budget
(OMB) control number.

In accordance with the PRA, the
Board has reviewed the proposed rule
under the authority delegated by OMB.
The proposed rule contains
requirements subject to the PRA. The
collections of information that would be
required by this proposed rule are found
in 12 CFR 222.73(a)(1) and (a)(2). The
Board’s OMB control number is 7100—
0308.6

The information collection
requirements contained in this joint
notice of proposed rulemaking will be
submitted by the Commission to OMB
for review and approval under the
PRA.7 The requirements are found in 16
CFR 640.4(a)(1) and (a)(2).

Comments are invited on:

(a) Whether the collection of
information is necessary for the proper
performance of the Agencies’ functions,
including whether the information has
practical utility;

(b) The accuracy of the estimates of
the burden of the information
collection, including the validity of the
methodology and assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected;

(d) Ways to minimize the burden of
the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and

(e) Estimates of capital or start up
costs and costs of operation,
maintenance, and purchase of services
to provide information.

All comments will become a matter of
public record.

6 The information collections (ICs) in this rule
will be incorporated with the Board’s
Recordkeeping and Disclosure Requirements
Associated with Regulation V (OMB No. 7100—
0308). The burden estimates provided in this rule
pertain only to the ICs associated with this
proposed rulemaking. The current OMB inventory
for Regulation V is available at: http://www.reginfo.
gov/public/do/PRAMain.

7 Gurrent PRA clearance for the existing Fair
Credit Reporting Risk-Based Pricing Regulations,
under OMB control number 3084-0145, expires
January 31, 2013.

Comments should be addressed to:

Board: You may submit comments,
identified by Docket No. R—1407 and
RIN No. RIN 7100-AD66, by any of the
following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments
on the http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include docket number in the subject
line of the message.

e FAX:202-452-3819 or 202—452—
3102.

e Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551. All public comments are
available from the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, your comments
will not be edited to remove any
identifying or contact information.
Public comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets, NW.) between 9 a.m. and
5 p.m. on weekdays.

Commission: Comments should refer
to “FCRA Risk-Based Pricing Rule
Amendments: Project No. R411009,”
and may be submitted by any of the
following methods. However, if the
comment contains any material for
which confidential treatment is
requested, it must be filed in paper
form, and the first page of the document
must be clearly labeled “Confidential.” 8

e Web site: Comments filed in
electronic form should be submitted by
clicking on the following Web link:
https://ftcpublic.commentworks.com/
fte/riskbasedpricingamendnprm and
following the instructions on the Web-
based form. To ensure that the
Commission considers an electronic
comment, you must file it on the Web-
based form at https://ftcpublic.comment
works.com/ftc/riskbasedpricing
amendnprm.

e Federal eRulemaking Portal: If this
notice appears at http://

8FTC Rule 4.2(d), 16 CFR 4.2(d). The comment
must be accompanied by an explicit request for
confidential treatment, including the factual and
legal basis for the request, and must identify the
specific portions of the comment to be withheld
from the public record. The request will be granted
or denied by the Commission’s General Counsel,
consistent with applicable law and the public
interest. See FTC Rule 4.9(c), 16 CFR 4.9(c).


https://ftcpublic.commentworks.com/ftc/riskbasedpricingamendnprm
https://ftcpublic.commentworks.com/ftc/riskbasedpricingamendnprm
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http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:regs.comments@federalreserve.gov
http://www.federalreserve.gov
http://www.federalreserve.gov
http://www.regulations.gov
http://www.regulations.gov
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www.regulations.gov, you may also file
an electronic comment through that
Web site. The Commission will consider
all comments that regulations.gov
forwards to it.

e Mail or Hand Delivery: A comment
filed in paper form should include
“FCRA Risk-Based Pricing Rule
Amendments: Project No. R411009,”
both in the text and on the envelope and
should be mailed or delivered, with two
complete copies, to the following
address: Federal Trade Commission/
Office of the Secretary, Room H-113
(Annex M), 600 Pennsylvania Avenue,
NW., Washington, DC 20580. The
Commission is requesting that any
comment filed in paper form be sent by
courier or overnight service, if possible,
because U.S. postal mail in the
Washington, DC area and at the
Commission is subject to delay due to
heightened security precautions.

Comments on any proposed filing,
recordkeeping, or disclosure
requirements that are subject to
paperwork burden review under the
Paperwork Reduction Act should
additionally be submitted to: Office of
Management and Budget, Attention:
Desk Officer for the Federal Trade
Commission. Comments should be
submitted via facsimile to (202) 395—
6974 because U.S. Postal Mail is subject
to lengthy delays due to heightened
security precautions.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. All timely and responsive
public comments, whether filed in
paper or electronic form, will be
considered by the Commission, and will
be available to the public on the
Commission’s Web site, to the extent
practicable, at http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission makes every
effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the
Commission’s Web site. More
information, including routine uses
permitted by the Privacy Act, may be
found in the Commission’s privacy
policy, at http://www.ftc.gov/ftc/
privacy.htm.

2. Proposed Information Collection

Title of Information Collection: Fair
Credit Reporting Risk-Based Pricing
Notice Amendments.

Frequency of Response: On occasion.
Affected Public: Any person that is
required to provide a risk-based pricing
notice and uses a credit score in making

the credit decision requiring a risk-
based pricing notice.

Board: For purposes of the PRA, the
Board is estimating the burden for
entities regulated by the Board, Office of
the Comptroller of the Currency, Federal
Deposit Insurance Corporation, Office of
Thrift Supervision, National Credit
Union Administration, and the U.S.
Department of Housing and Urban
Development (collectively, the “Federal
financial regulatory agencies”). Such
entities may include, among others,
State member banks, national banks,
insured nonmember banks, savings
associations, Federally-chartered credit
unions, and other mortgage lending
institutions.

Commission: For purposes of the
PRA, the Commission is estimating the
burden for entities that extend credit to
consumers for personal, household, or
family purposes, and are subject to
administrative enforcement by the FTC
pursuant to section 621(a)(1) of the
FCRA (15 U.S.C. 1681s(a)(1)). These
businesses include, among others, non-
bank mortgage lenders, consumer
lenders, utilities, State-chartered credit
unions, and automobile dealers and
retailers that directly extend credit to
consumers for personal, non-business
uses.

Abstract: As discussed above,

§§  .73(a)(1)(ix)(B)—(F) and
_.73(a)(2)(ix)(B)—(F) of the proposed
rules would require the following
disclosures: (1) the credit score © used
by the person in making the credit
decision; (2) the range of possible credit
scores under the model used to generate
the credit score; (3) all of the key factors
that adversely affected the credit score,
which shall not exceed four factors,
except that if one of the key factors is
the number of inquiries made with
respect to the consumer report, the
number of key factors shall not exceed
five; (4) the date on which the credit
score was created; and (5) the name of
the consumer reporting agency or other
person that provided the credit score. In
addition, proposed

§§  .73(a)(1)(ix)(A) and
__.73(a)(2)(ix)(A) also would require a
statement that a credit score is a number
that takes into account information in a
consumer report and that a credit score
can change over time to reflect changes
in the consumer’s credit history.

Estimated Burden: To ease creditors’
burden and cost of complying with the
notice and disclosure requirements, the
Agencies have provided draft model

9“Credit score” is defined in the January 2010
Final Rulein _ .71(l) to have the same meaning
as 15 U.S.C. 1681g(f)(2)(A). This is consistent with
the definition of “numerical credit score” in section
1100F of the Dodd-Frank Act.

forms in Appendices H and B of the
proposed regulations.

Board: The Board believes that since
financial institutions are familiar with
the existing provisions of section 615(h)
of the FCRA, which require risk-based
pricing disclosures when a person uses
a consumer report in setting the material
terms of credit, implementation of the
proposed requirements should not be
overly burdensome. The proposed
requirements would require a person to
add information to a disclosure that it
is already providing to a consumer.

The Board estimates that there are
18,173 respondents regulated by the
Federal financial regulatory agencies
potentially affected by the new
disclosure requirements. The Board
estimates that the 18,173 respondents
would take, on average, 16 hours (2
business days) to update their systems
and modify model notices to comply
with proposed requirements. This one-
time annual burden is estimated to be
290,768 hours. The Board believes that,
on a continuing basis, the revision to the
rule would have a negligible effect on
the annual burden.

Commission:

Number of respondents:

As discussed above, the proposed
requirements would require a person
that is required to provide a risk-based
pricing notice and uses a credit score in
making the credit decision requiring a
risk-based pricing notice to add
information to that disclosure.

Given the broad scope of creditors, it
is difficult to determine precisely the
number of them that are subject to the
Commission’s jurisdiction and that
engage in risk-based pricing and use a
credit score in making the credit
decision requiring a risk-based pricing
notice. As a whole, the entities under
the Commission’s jurisdiction are so
varied that there are no general sources
that provide a record of their existence,
and they include many small entities for
which there is no formal tracking
method. Nonetheless, Commaission staff
estimates that the proposed regulations
will affect approximately 199,500
creditors subject to the Commission’s
jurisdiction.?® The Commission invites

10 This estimate derives in part from an analysis
of the figures obtained from the North American
Industry Classification System (NAICS)
Association’s database of U.S. businesses. See
http://www.naics.com/search.htm. Commission
staff identified categories of entities under its
jurisdiction that also directly provide credit to
consumers. Those categories include retail, vehicle
dealers, consumer lenders, and utilities. The
estimate also includes state-chartered credit unions,
which are subject to the Commission’s jurisdiction.
See 15 U.S.C. 1681s. For the latter category,
Commission staff relied on estimates from the

Continued
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comment and information about the
categories and number of creditors
subject to its jurisdiction.

Estimated Hours Burden: As detailed
below, Commission staff estimates that
respondents would require, on average,
16 hours (two business days) to update
their systems and modify model notices
to comply with the proposed
requirements. Thus, based on an
estimated 199,500 respondents, the one-
time burden, annualized for a 3 year
PRA clearance, would be 1,064,000
hours [(16 x 199,500) + 3]. The
Commission believes that, on a
continuing basis, the revision to the rule
would have a negligible effect on the
annual burden.

Estimated Cost Burden: Commission
staff derived labor costs by applying
appropriate estimated hourly cost
figures to the burden hours described
above. It is difficult to calculate with
precision the labor costs associated with
the proposed regulations, as they entail
varying compensation levels of clerical,
management, and/or technical staff
among companies of different sizes. In
calculating the cost figures, Commission
staff assumes that managerial and/or
professional technical personnel will
update systems for providing risk-based
pricing notices and adapt the written
notices as necessary at an hourly rate of
$42.95.11 Based on the above estimates
and assumptions, the estimated one-
time labor cost for all categories of FTC
covered entities under the proposed
regulations, annualized for a 3 year PRA
clearance, is $45,698,800 [((16 hours x
$42.95) x 199,500) + 3].

Commission staff does not anticipate
that compliance with the proposed
amendments will require any new
capital or other non-labor expenditures.
The proposed amendments provide a
simple and concise model notice that
creditors may use to comply, and as
creditors already are providing risk-
based pricing notices to consumers
under the FCRA, they already have the
necessary resources to generate and
distribute these notices. Thus, any
capital or non-labor costs associated
with compliance would be negligible.

Credit Union National Association for the number
of non-federal credit unions. See http://
www.ncua.gov/news/quick_facts/Facts2007.pdf. For
purposes of estimating the burden, Commission
staff made the conservative assumption that all of
the included entities engage in risk-based pricing
and use a credit score in making the credit decision
requiring a risk-based pricing notice.

11 This cost is derived from the median hourly
wage for management occupations found in the
May 2009 National Occupational Employment and
Wage Estimates of the Bureau of Labor Statistics,
Table 1.

B. Regulatory Flexibility Act

Board: The Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq.) requires an
agency either to provide an initial
regulatory flexibility analysis with a
proposed rule or certify that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. The proposed
regulations cover certain banks, other
depository institutions, and non-bank
entities that extend credit to consumers.
The Small Business Administration
(SBA) establishes size standards that
define which entities are small
businesses for purposes of the RFA.12
The size standard to be considered a
small business is: $175 million or less
in assets for banks and other depository
institutions; and $7 million or less in
annual revenues for the majority of non-
bank entities that are likely to be subject
to the proposed regulations. The Board
requests public comment in the
following areas.

1. Reasons for the Proposed Rule

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in risk-based pricing notices when
the person uses a credit score in setting
the material terms of credit.
Specifically, a person must disclose, in
addition to the information currently
required by the January 2010 Final Rule:
(1) A numerical credit score used in
making the credit decision; (2) the range
of possible scores under the model used;
(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

The Agencies are issuing proposed
amendments to the risk-based pricing
rules pursuant to their existing authority
under section 615(h) of the FCRA to
facilitate compliance with the new
requirements under section 1100F of the
Dodd-Frank Act.

2. Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
above contains this information. The
legal basis for the proposed regulations
is section 615(h) of the FCRA. The

127J.S. Small Business Administration, Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.

proposed regulations are consistent with
section 1100F of the Dodd-Frank Act.

3. Description of Small Entities To
Which the Regulation Applies

The proposed regulations apply to
any person that (1) is required to
provide a risk-based pricing notice to a
consumer; and (2) uses a credit score in
making the credit decision requiring a
risk-based pricing notice. The total
number of small entities likely to be
affected by the proposal is unknown
because the Agencies do not have data
on the number of small entities that use
credit scores for risk-based pricing in
connection with consumer credit. The
risk-based pricing provisions of section
1100F of the Dodd-Frank Act have
broad applicability to persons who use
credit scores for risk-based pricing in
connection with the provision of
consumer credit.

Based on estimates compiled by the
Board, the Federal Deposit Insurance
Corporation, and the Office of Thrift
Supervision, there are approximately
9,585 depository institutions that could
be considered small entities and that are
potentially subject to the proposed
rule.13 The available data are
insufficient to estimate the number of
non-bank entities that would be subject
to the proposed rule and that are small
as defined by the SBA. Such entities
would include non-bank mortgage
lenders, auto finance companies,
automobile dealers, other non-bank
finance companies, telephone
companies, and utility companies.

It also is unknown how many of these
small entities that meet the SBA’s size
standards and are potentially subject to
the proposed regulations use credit
scores for risk-based pricing in
connection with the provision of
consumer credit. The proposed
regulations do not impose any
requirements on small entities that do
not use credit scores for risk-based
pricing in connection with consumer
credit.

The Board invites comment regarding
the number and type of small entities
that would be affected by the proposed
rule.

4. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
proposed regulations are described in

13 The estimate includes 1,504 institutions
regulated by the Board, 673 national banks, and
4,167 federally-chartered credit unions, as
determined by the Board. The estimate also
includes 2,872 institutions regulated by the FDIC
and 369 thrifts regulated by the OTS. See 75 FR
36016, 36020 (Jun. 24, 2010).
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detail in the SUPPLEMENTARY
INFORMATION above.

The proposed regulations generally
require a person that is required to
provide a risk-based pricing notice to a
consumer and uses a credit score in
making the credit decision to provide a
credit score and information relating to
that credit score in the notice, in
addition to the information currently
required by the January 2010 Final Rule.
Pursuant to the January 2010 Final Rule,
a person is currently required to
determine if it engages in risk-based
pricing, based in whole or in part on
consumer reports, in connection with
the provision of consumer credit. If the
person does engage in risk-based pricing
based on consumer reports, the person
generally is required to establish
procedures for identifying those
consumers to whom it must provide
risk-based pricing notices.

A person that is required to provide
risk-based pricing notices to certain
consumers would need to analyze the
regulations. The person would need to
determine whether it used credit scores
for risk-based pricing of the consumers
to whom it must provide risk-based
pricing notices. Persons that use credit
scores for risk-based pricing would need
to provide a credit score and
information relating to that credit score
to those consumers to whom it must
provide an risk-based pricing notice, in
addition to the information currently
required by the January 2010 Final Rule.
Persons would need to design, generate,
and provide notices, including a credit
score and information relating to that
credit score, to the consumers to whom
it must provide a risk-based pricing
notice.

The Board seeks information and
comment on any costs, compliance
requirements, or changes in operating
procedures arising from the application
of the proposed rule to small
institutions.

5. Identification of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Board has not identified any
Federal statutes or regulations that
would duplicate, overlap, or conflict
with the proposed regulations. As
discussed in Part III above, the proposed
amendments to the risk-based pricing
rules are consistent with section 1100F
of the Dodd-Frank Act. The Agencies
are proposing the rules pursuant to their
existing authority under section 615(h)
of the FCRA. The proposed amendments
to the risk-based pricing rules have been
designed to work in conjunction with
the requirements of section 1100F of the
Dodd-Frank Act to help facilitate

uniform compliance when this section
becomes effective. The Board seeks
comment regarding any statutes or
regulations, including State or local
statutes or regulations, that would
duplicate, overlap, or conflict with the
proposed regulations.

6. Discussion of Significant Alternatives

The Board welcomes comments on
any significant alternatives consistent
with section 615(h) of the FCRA,
including the provisions of section
1100F of the Dodd-Frank Act, that
would minimize the impact of the
proposed regulations on small entities.

Commission: The RFA, 5 U.S.C. 601—
612, requires that the Commission
provide an Initial Regulatory Flexibility
Analysis (IRFA) with a proposed rule,
unless the Commission certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities. See 5 U.S.C.
603-605. The SBA establishes size
standards that define which entities are
small businesses for purposes of the
RFA.14 The size standard to be
considered a small business is: $175
million or less in assets for banks and
other depository institutions; and $7
million or less in annual revenues for
the majority of non-bank entities that
are likely to be subject to the proposed
regulations. The Commission does not
believe that the proposed regulations
will have a significant economic impact
on a substantial number of small
business entities. The Commission
recognizes that the proposed regulations
will affect some small business entities;
however we do not expect that a
substantial number of small businesses
will be affected or that the regulations
will have a significant economic impact
on them. Nonetheless, the Commission
has prepared the following IRFA. The
Commission requests public comment
in the following areas.

1. Reasons for the Proposed Rule

Section 1100F of the Dodd-Frank Act
amends section 615(h) of the FCRA to
require persons to disclose a credit score
and information relating to that credit
score in risk-based pricing notices when
the person uses a credit score in setting
the material terms of credit.
Specifically, a person must disclose, in
addition to the information currently
required by the January 2010 Final Rule:
(1) A numerical credit score used in
making the credit decision; (2) the range
of possible scores under the model used;

147J.S. Small Business Administration, Table of
Small Business Size Standards Matched to North
American Industry Classification System Codes,
available at http://www.sba.gov/sites/default/files/
Current_Size Standards_Table.pdf.

(3) the key factors that adversely
affected the credit score of the consumer
in the model used; (4) the date on which
the credit score was created; and (5) the
name of the person or entity that
provided the credit score. The effective
date of these amendments is July 21,
2011.

The Agencies are issuing proposed
amendments to the risk-based pricing
rules pursuant to their existing authority
under section 615(h) of the FCRA to
facilitate compliance with the new
requirements under section 1100F of the
Dodd-Frank Act.

2. Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
above contains this information. The
legal basis for the proposed regulations
is section 615(h) of the FCRA. The
proposed regulations are consistent with
section 1100F of the Dodd-Frank Act.

3. Description of Small Entities to
Which the Regulation Applies

The proposed regulations apply to
any person that (1) is required to
provide a risk-based pricing notice to a
consumer; and (2) uses a credit score in
making the credit decision requiring a
risk-based pricing notice. The total
number of small entities likely to be
affected by the proposal is unknown
because the Agencies do not have data
on the number of small entities that use
credit scores for risk-based pricing in
connection with consumer credit. The
risk-based pricing provisions of section
1100F of the Dodd-Frank Act have
broad applicability to persons who use
credit scores for risk-based pricing in
connection with the provision of
consumer credit.

The available data is not sufficient for
the Commission to realistically estimate
the number of small entities, as defined
by the U.S. Small Business
Administration (SBA), that the
Commission regulates and that would
be subject to the proposed rule.?® The
entities under the Commission’s
jurisdiction are so varied that there is no
way to identify them in general and,
therefore, no way to know how many of

15 Under the SBA’s size standards, many
creditors, including the majority of non-bank
entities that are likely to be subject to the proposed
regulations and are subject to the Commission’s
jurisdiction, are considered small if their average
annual receipts do not exceed $7 million. Auto
dealers have a higher size standard of $29 million
in average annual receipts for new car dealers and
$23 million in average annual receipts for used car
dealers. A list of the SBA’s size standards for all
industries can be found in the SBA’s Table of Small
Business Size Standards Matched to North
American Industry Classification Codes, which is
available at http://www.sba.gov/sites/default/files/
Current Size Standards Table.pdf.
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them qualify as small businesses.
Generally, the entities under the
Commission’s jurisdiction that also are
covered by section 1100F of the Dodd-
Frank Act include State-chartered credit
unions, non-bank mortgage lenders,
auto dealers, and utility companies. The
proposed regulations do not impose any
requirements on small entities that do
not use credit scores for risk-based
pricing in connection with consumer
credit.

The Commission invites comment
regarding the number of and type of
small entities that would be affected by
the proposed rule.

4. Projected Reporting, Recordkeeping
and Other Compliance Requirements

The compliance requirements of the
proposed regulations are described in
detail in the SUPPLEMENTARY
INFORMATION above.

The proposed regulations generally
require a person that is required to
provide a risk-based pricing notice to a
consumer and uses a credit score in
making the credit decision to provide a
credit score and information relating to
that credit score in the notice, in
addition to the information currently
required by the January 2010 Final Rule.
Pursuant to the January 2010 Final Rule,
a person is currently required to
determine if it engages in risk-based
pricing, based in whole or in part on
consumer reports, in connection with
the provision of consumer credit. If the
person does engage in risk-based pricing
based on consumer reports, the person
generally is required to establish
procedures for identifying those
consumers to whom it must provide
risk-based pricing notices.

A person that is required to provide
risk-based pricing notices to certain
consumers would need to analyze the
regulations. The person would need to
determine whether it used credit scores
for risk-based pricing of the consumers
to whom it must provide risk-based
pricing notices. Persons that use credit
scores for risk-based pricing would need
to provide a credit score and
information relating to that credit score
to those consumers to whom it must
provide risk-based pricing notice, in
addition to the information currently
required by the January 2010 Final Rule.
Persons would need to employ the
professional skills necessary to design,
generate, and provide notices including
a credit score and information relating
to that credit score to the consumers to
whom it must provide risk-based
pricing notice.

The Commission seeks information
and comment on any costs, compliance
requirements, or changes in operating

procedures arising from the application
of the proposed rule to small
institutions.

5. Identification of Duplicative,
Overlapping, or Conflicting Federal
Regulations

The Commission has not identified
any Federal statutes or regulations that
would duplicate, overlap, or conflict
with the proposed regulations. As
discussed in Part III above, the proposed
amendments to the risk-based pricing
rules are consistent with section 1100F
of the Dodd-Frank Act. The Agencies
are proposing the rules pursuant to their
existing authority under section 615(h)
of the FCRA. The proposed amendments
to the risk-based pricing rules have been
designed to work in conjunction with
the requirements of section 1100F of the
Dodd-Frank Act to help facilitate
uniform compliance when this section
becomes effective. The Commission
seeks comment regarding any statutes or
regulations, including State or local
statutes or regulations, that would
duplicate, overlap, or conflict with the
proposed regulations.

6. Discussion of Significant Alternatives

The compliance requirements of the
proposed regulations are described in
detail in the SUPPLEMENTARY
INFORMATION above.

The proposed regulations generally
require a person that is required to
provide a risk-based pricing notice to a
consumer and uses a credit score in
making the credit decision to provide a
credit score and information relating to
that credit score in the notice, in
addition to the information currently
required by the January 2010 Final Rule.
Alternatively, a business may comply
with the January 2010 Final Rule by
providing consumers with a credit score
disclosure notice. By providing a range
of options, the Agencies have sought to
help businesses of all sizes reduce the
burden or inconvenience of complying
with the proposed regulations.

Similarly, the proposed regulations
provide a model notice to facilitate
compliance. By using the model notice,
creditors qualify for safe harbor.
Creditors are not required to use the
model notice, however. If they provide
a notice that clearly and conspicuously
conveys the required information, these
creditors would comply with the
requirements of the rule, though they
would not receive the benefit of the safe
harbor. Having this option provides
creditors of all sizes with flexibility in
how to comply with the proposed
regulations.

Notwithstanding the Agencies’ efforts
to consider the impact of the proposed

regulations on small entities, the
Commission welcomes comments on
any significant alternatives consistent
with section 615(h) of the FCRA,
including the provisions of section
1100F of the Dodd-Frank Act, that
would minimize the impact of the
proposed regulations on small entities.

Board of Governors of the Federal
Reserve System

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions.
New language is shown inside P>bold-
type arrows<d while language that
would be deleted is set off with [bold-
type brackets].

List of Subjects in 12 CFR Part 222

Banks, Banking, Consumer protection,
Fair Credit Reporting Act, Holding
companies, Privacy, Reporting and
recordkeeping requirements, State
member banks.

Authority and Issuance

For the reasons set forth in the joint
preamble, the Board proposes to amend
chapter II of title 12 of the Code of
Federal Regulations by amending 12
CFR part 222, as follows:

PART 222—FAIR CREDIT REPORTING
(REGULATION V)

1. The authority citation for part 222
continues to read as follows:

Authority: 15 U.S.C. 1681b, 1681c, 1681m
and 1681s; Secs. 3, 214, and 216, Pub. L.
108-159, 117 Stat. 1952.

2. Section 222.73 is amended as
follows:

A. Paragraphs (a)(1)(vii) and (viii) are
revised.

B. Paragraph (a)(1)(ix) is added.

C. Paragraphs (a)(2)(vii) and (viii) are
revised.

D. Paragraph (a)(2)(ix) is added.

E. Paragraph (b)(2) is revised.

F. Paragraph (d) is added.

§222.73 Content, form, and timing of risk-
based pricing notices.
* *x %

E?)) * * %

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies; [and]

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports[.]?; and<
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P>(ix) If a credit score of the consumer
to whom a person grants, extends, or
otherwise provides credit is used in
setting the material terms of credit:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report and
that a credit score can change over time
to reflect changes in the consumer’s
credit history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four factors,
except that if one of the key factors is
the number of inquires made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.<d

(2) * *x %

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies; [and]

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports[.]#»; and -

P(ix) If a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report and
that a credit score can change over time
to reflect changes in the consumer’s
credit history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four factors,
except that if one of the key factors is
the number of inquires made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that

provided the credit score. <
* * * * *

(b) EE

(2) Model forms. [A m]P»>M-<odel
formP>s< of the risk-based pricing
notice required by Sec. 222.72(a) and (c)
[is]are<d contained in
Appendi[x]™ces<d H-1 P~and H-6
of this part. Appropriate use of Model
Form H-1 P>or H-6 is deemed to
comply with the requirements of Sec.
222.72(a) and (c). [A m]»>M-<odel
formP>s< of the risk-based pricing
notice required by Sec. 222.72(d)
[is]»are<d contained in
Appendi[x]Pces<d H-2 Pand H-7
of this part. Appropriate use of Model
Form H-2 P>or H-7is deemed to
comply with the requirements of Sec.
222.72(d). Use of the model forms is

optional.
* * * * *

P (d) Multiple credit scores—(1) In
General. When a person obtains two or
more credit scores from consumer
reporting agencies and uses one of those
credit scores in setting the material
terms of credit, for example, by using
the low, middle, high, or most recent
score, the notices described in
paragraphs (a)(1) and (2) of this section
must include that credit score and
information relating to that credit score
required by paragraphs (a)(1)(ix) and
(a)(2)(ix). When a person obtains two or
more credit scores from consumer
reporting agencies and uses multiple
credit scores in setting the material
terms of credit, for example, by
computing the average of all the credit
scores obtained, the notices described in
paragraphs (a)(1) and (2) of this section
must include one of those credit scores
and information relating to credit scores
required by paragraphs (a)(1)(ix) and
(a)(2)(ix). The notice may, at the
person’s option, include more than one
credit score, along with the additional
information specified in paragraphs
(a)(1)(ix) and (a)(2)(ix) of this section for
each credit score disclosed.

(2) Examples. (i) A person that uses
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer. That person must disclose
the low score in the notices described in
paragraphs (a)(1) and (2) of this section.

(ii) A person that uses consumer
reports to set the material terms of
automobile loans granted, extended, or
provided to consumers regularly

requests credit scores from several
consumer reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. That person may choose one
of these scores to include in the notices
described in paragraph (a)(1) and (2) of
this section. <

3. Section 222.75 is amended by
revising paragraphs (c)(1) and (c)(3)(i) to
read as follows:

§222.75 Rules of construction.

* * * * *

(c) Multiple consumers—(1) Risk-
based pricing notices. In a transaction
involving two or more consumers who
are granted, extended, or otherwise
provided credit, a person must provide
a notice to each consumer to satisfy the
requirements of § 222.72(a) or (c). [If the
consumers have the same address, a
person may satisfy the requirements by
providing a single notice addressed to
both consumers. If the consumers do not
have the same address, a person must
provide a notice to each consumer.]
P>Whether the consumers have the
same address or not, the person must
provide a separate notice to each
consumer if a notice includes a credit
score(s). Each separate notice that
includes a credit score(s) must contain
only the credit score(s) of the consumer
to whom the notice is provided, and not
the credit score(s) of the other
consumer. If the consumers have the
same address, and the notice does not
include a credit score(s), a person may
satisfy the requirements by providing a
single notice addressed to both
consumers. <@

* * * * *

(3) Examples. (i) Two consumers
jointly apply for credit with a creditor.
The creditor obtains credit scores on
both consumers. P>Based in part on the
credit scores, t<@[Tlhe creditor grants
credit to the consumers on material
terms that are materially less favorable
than the most favorable terms available
to other consumers from the creditor.
[The two consumers reside at different
addresses.]The creditor provides risk-
based pricing notices to satisfy its
obligations under this subpart. The
creditor must provide a risk-based
pricing notice to each consumer [at the
address where each consumer
resides.]P>whether the consumers have
the same address or not. Each separate
risk-based pricing notice must contain
only the credit score(s) of the consumer
to whom the notice is provided. <@

* * * * *
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4. Appendix H is amended by revising
paragraphs 1. and 2. and adding Model
Forms H-6 and H—7 to read as follows:

Appendix H to Part 222—Appendix H—
Model Forms for Risk-Based Pricing
and Credit Score Disclosure Exception
Notices

1. This appendix contains [two]Pfour<d
model forms for risk-based pricing notices
and three model forms for use in connection
with the credit score disclosure exceptions.
Each of the model forms is designated for use
in a particular set of circumstances as
indicated by the title of that model form.

2. Model form H-1 is for use in complying
with the general risk-based pricing notice

requirements in Sec. 222.72P>if a credit score
is not used in setting the material terms of
credit<d Model form H-2 is for risk-based
pricing notices given in connection with
account reviewP™if a credit score is not used
in increasing the annual percentage rate<d.
Model form H-3 is for use in connection with
the credit score disclosure exception for
loans secured by residential real property.
Model form H—4 is for use in connection with
the credit score disclosure exception for
loans that are not secured by residential real
property. Model form H-5 is for use in
connection with the credit score disclosure
exception when no credit score is available
for a consumer. P>Model form H-6 is for use
in complying with the general risk-based
pricing notice requirements in Sec. 222.72 if

a credit score is used in setting the material
terms of credit. Model form H-7 is for risk-
based pricing notices given in connection
with account review if a credit score is used
in increasing the annual percentage rate. <
All forms contained in this appendix are
models; their use is optional.

* * * * *

»H-6 Model form for risk-based pricing
notice with credit score information H-7
Model form for account review risk-based
pricing notice with credit score
information<d

* * * * *

BILLING CODE 6210-01-P
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H-6. Model form for risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]

Your Credit Report[s] and the Price You Pay for Credit

A credit report is a record of your credit history. It includes information about whether
you pay your bills on time and how much you owe to creditors.

We used information from your credit report[s] to set the terms of the credit we are
offering you, such as the [Annual Percentage Rate/down payment].

The terms offered to you may be less favorable than the terms offered to consumers
who have better credit histories.

ére‘dif report| 512

You have a right to dispute any inaccurate information in your credit report[s].

If you find mistakes on your credit report[s], contact [insert name of CRA(s)], which
[is/are] the [consumer reporting agency/consumer reporting agencies] from which we
obtained your credit report[s].

It isa good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

 How can you obtaina copy of
your credit report ‘

Under federal law, you have the right to obtain a copy of your credit report[s] without

. charge for 60 days after you receive this notice. To obtain your free report[s], contact

[insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xXX-XXXX

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]

For more information about credit reports and your rights under federal law, visit the
Federal Reserve Board’s web site at www.federalreserve.gov, or the Federal Trade
Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score [Insert credit score]

Source: [Insert source] Date: [Insert date score was created]

What you should know | Your credit score is a number that reflects the information in your credit report.
about credit scores
Your credit score can change, depending on how your credit history changes.

The range of scores Scores range from a low of [Insert bottom number in the range] to a high of
[Insert top number in the range].

Key factors that [Insert first factor]

adversely affected your | [Insert second factor]

credit score [Insert third factor]
[Insert fourth factor]

[Insert fifth factor, if applicable]
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H-7. Model form for account review risk-based pricing netice with credit score information

[Name of Entity Providing the Notice]
Your Credit Report|[s] and the Pricing of Your Account

A credit report 1s a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

We have used information from your credit report[s] to review the terms of
your account with us.

Based on our review of your credit report[s], we have increased the annual
percentage rate on your account.

You have a right to dispute any inaccurate information in your credit
report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRA(s)], which [1s/are] [a consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report]s].

It 1s a good idea to check your credit report|s] to make sure the mformation [it
contains/they contain] is accurate.

Under federal law, you have the right to obtain a copy of your credit report[s]
without charge for 60 days after you receive this notice. To obtamn your free
report[s], contact [insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xxx-xxxx

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]

For more mformation about credit reports and your rights under federal law,
visit the Federal Reserve Board’s web site at www federalreserve.gov, or the
Federal Trade Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score

Source: [Insert source]

[Insert credit score]

Date: [Insert date score was created|

What you should know
about credit scores

Your credit score is a number that reflects the information in your credit report.

Your credit score can change, depending on how your credit history changes.

The range of scores

Scores range from a low of [Insert bottom number in the range] to a high of
[Insert top number in the range].

[Insert first factor]

[Insert second factor]

[Insert third factor]

[Insert fourth factor]

[Insert fifth factor, if applicable]

Federal Trade Commission
List of Subjects
16 CFR Part 640

Credit, Trade practices.
16 CFR Part 698

Credit, Trade practices.

Authority and Issuance

For the reasons discussed in the joint
preamble, the Federal Trade
Commission proposes to amend chapter
I, title 16, Code of Federal Regulations,
as follows:

PART 640—DUTIES OF CREDITORS
REGARDING RISK-BASED PRICING

1. The authority citation for part 640
continues to read as follows:

Authority: Pub. L. 108-159, sec. 311; 15
U.S.C. 1681m(h).

2. Section 640.4 is amended as
follows:

A. Paragraphs (a)(1)(vii) and (viii) are
revised.

B. Paragraph (a)(1)(ix) is added.

C. Paragraphs (a)(2)(vii) and (viii) are
revised.

D. Paragraph (a)(2)(ix) is added.

E. Paragraph (b)(2) is revised.

F. Paragraph (d) is added.

§640.4 Content, Form, and Timing of Risk-
Based Pricing Notices.

a * * *

El)) * *x %

(vii) A statement informing the
consumer how to obtain a consumer

report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies; [and]

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports[.]#; and<d

P>(ix) If a credit score of the consumer
to whom a person grants, extends, or
otherwise provides credit is used in
setting the material terms of credit:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report and
that a credit score can change over time
to reflect changes in the consumer’s
credit history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four factors,
except that if one of the key factors is
the number of inquires made with
respect to the consumer report, the
number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.<d

(2) * % %

(vii) A statement informing the
consumer how to obtain a consumer
report from the consumer reporting
agency or agencies identified in the
notice and providing contact
information (including a toll-free
telephone number, where applicable)
specified by the consumer reporting
agency or agencies; [and]

(viii) A statement directing consumers
to the Web sites of the Federal Reserve
Board and Federal Trade Commission to
obtain more information about
consumer reports[.]?; and<

P>(ix) If a credit score of the consumer
whose extension of credit is under
review is used in increasing the annual
percentage rate:

(A) A statement that a credit score is
a number that takes into account
information in a consumer report and
that a credit score can change over time
to reflect changes in the consumer’s
credit history;

(B) The credit score used by the
person in making the credit decision;

(C) The range of possible credit scores
under the model used to generate the
credit score;

(D) All of the key factors that
adversely affected the credit score,
which shall not exceed four factors,
except that if one of the key factors is
the number of inquiries made with
respect to the consumer report, the
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number of key factors shall not exceed
five;

(E) The date on which the credit score
was created; and

(F) The name of the consumer
reporting agency or other person that
provided the credit score.<d
* * * * *

(b) * ok %

(2) Model forms. [A m]P»>M<odel
formP>s< of the risk-based pricing
notice required by Sec. 640.3(a) and (c)
[is]™are< contained in
Appendi[x]™ces<d B-1 P~and B-6of
this part. Appropriate use of Model form
B-1 P>or B—6is deemed to comply
with the requirements of Sec. 640.3(a)
and (c). [A m]P»>M<odel formP>s< of
the risk-based pricing notice required by
Sec. 640.3(d) [is]Pare<d contained in
Appendi[x]™ces<B-2 P~and B-7 of
this part. Appropriate use of Model form
B-2 P>or B-7is deemed to comply
with the requirements of Sec. 640.3(d).
Use of the model forms is optional.

»(d) Multiple credit scores—(1) In
General. When a person obtains two or
more credit scores from consumer
reporting agencies and uses one of those
credit scores in setting the material
terms of credit, for example, by using
the low, middle, high, or most recent
score, the notices described in
paragraphs (a)(1) and (2) of this section
must include that credit score and
information relating to that credit score
required by paragraphs (a)(1)(ix) and
(a)(2)(ix). When a person obtains two or
more credit scores from consumer
reporting agencies and uses multiple
credit scores in setting the material
terms of credit, for example, by
computing the average of all the credit
scores obtained, the notices described in
paragraphs (a)(1) and (2) of this section
must include one of those credit scores
and information relating to credit scores
required by paragraphs (a)(1)(ix) and
(a)(2)(ix). The notice may, at the
person’s option, include more than one
credit score, along with the additional
information specified in paragraphs
(a)(1)(ix) and (a)(2)(ix) of this section for
each credit score disclosed.

(2) Examples. (i) A person that uses
consumer reports to set the material
terms of credit cards granted, extended,
or provided to consumers regularly
requests credit scores from several
consumer reporting agencies and uses
the low score when determining the
material terms it will offer to the
consumer. That person must disclose
the low score in the notices described in
paragraphs (a)(1) and (2) of this section.

(ii) A person that uses consumer
reports to set the material terms of
automobile loans granted, extended, or
provided to consumers regularly
requests credit scores from several
consumer reporting agencies, each of
which it uses in an underwriting
program in order to determine the
material terms it will offer to the
consumer. That person may choose one
of these scores to include in the notices
described in paragraph (a)(1) and (2) of
this section. <
* * * * *

3. Section 640.6 is amended by
revising paragraphs (c)(1) and (c)(3)(i) to
read as follows:

§640.6 Rules of construction.
* * * * *

(c) Multiple consumers—(1) Risk-
based pricing notices. In a transaction
involving two or more consumers who
are granted, extended, or otherwise
provided credit, a person must provide
a notice to each consumer to satisfy the
requirements of § 640.3(a) or (c). [If the
consumers have the same address, a
person may satisfy the requirements by
providing a single notice addressed to
both consumers. If the consumers do not
have the same address, a person must
provide a notice to each consumer.]
P>Whether the consumers have the
same address or not, the person must
provide a separate notice to each
consumer if a notice includes a credit
score(s). Each separate notice that
includes a credit score(s) must contain
only the credit score(s) of the consumer
to whom the notice is provided, and not
the credit score(s) of the other
consumer. If the consumers have the
same address, and the notice does not
include a credit score(s), a person may
satisfy the requirements by providing a
single notice addressed to both
consumers. <
* * * * *

(3) Examples. (i) Two consumers
jointly apply for credit with a creditor.
The creditor obtains credit scores on
both consumers. P>Based in part on the
credit scores, t<d[T]he creditor grants
credit to the consumers on material
terms that are materially less favorable
than the most favorable terms available
to other consumers from the creditor.
[The two consumers reside at different
addresses.] The creditor provides risk-
based pricing notices to satisfy its
obligations under this subpart. The
creditor must provide a risk-based
pricing notice to each consumer [at the
address where each consumer
resides.]J®>whether the consumers have

the same address or not. Each separate
risk-based pricing notice must contain
only the credit score(s) of the consumer
to whom the notice is provided. <@

* * * * *

PART 698—MODEL FORMS AND
DISCLOSURES

4. The authority citation for part 698
continues to read as follows:

Authority: 15 U.S.C. 1681e, 1681g, 1681j,
1681m, 1681s, and 1681s—3; Pub. L. 108-159,
sections 211(d), 214(b), and 311; 117 Stat.
1952.

5. In Part 698, Appendix B is
amended by revising paragraphs 1. and
2. and adding Model Forms B—6 and B—
7 to read as follows:

Appendix B to Part 698—Appendix B—
Model Forms for Risk-Based Pricing
and Credit Score Disclosure Exception
Notices

1. This appendix contains [two] P>four<d
model forms for risk-based pricing notices
and three model forms for use in connection
with the credit score disclosure exceptions.
Each of the model forms is designated for use
in a particular set of circumstances as
indicated by the title of that model form.

2. Model form B—1 is for use in complying
with the general risk-based pricing notice
requirements in Sec. 640.3Pif a credit score
is not used in setting the material terms of
credit<@ Model form B-2 is for risk-based
pricing notices given in connection with
account review P>if a credit score is not used
in increasing the annual percentage rate<d.
Model form B-3 is for use in connection with
the credit score disclosure exception for
loans secured by residential real property.
Model form B—4 is for use in connection with
the credit score disclosure exception for
loans that are not secured by residential real
property. Model form B-5 is for use in
connection with the credit score disclosure
exception when no credit score is available
for a consumer. ®»Model form B-6 is for use
in complying with the general risk-based
pricing notice requirements in Sec. 640.3 if
a credit score is used in setting the material
terms of credit. Model form B-2 is for risk-
based pricing notices given in connection
with account review if a credit score is used
in increasing the annual percentage rate. <
All forms contained in this appendix are
models; their use is optional.

* * * * *

»B-6 Model form for risk-based pricing
notice with credit score information

B—7 Model form for account review risk-
based pricing notice with credit score
information<d
* * * * *

BILLING CODE 6210-01-P
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B-6. Model form for risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]

Your Credit Report[s] and the Price You Pay for Credit

What is a credit report?

A credit report is a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit
report(s]?

We used information from your credit report[s] to set the terms of the credit
we are offering you, such as the [ Annual Percentage Rate/down payment].

The terms offered to you may be less favorable than the terms offered to
consumers who have better credit histories.

What if there are mistakes in
your credit report[s]?

You have a right to dispute any inaccurate information in your credit
report]s].

If you find mistakes on your credit report[s], contact [insert name of
CRAC(s)], which [is/are] the [consumer reporting agency/consumer reporting
agencies| from which we obtained your credit report[s].

It isa good 1dea to check your credit report[s] to make sure the information [it
contains/they contain] 1s accurate.

How can you obtain a copy of

Under federal law, you have the right to obtain a copy of your credit report[s|

information about credit
reports?

your credit report[s]? without charge for 60 days after you receive this notice. To obtain your free
report[s], contact [insert name of CRA(s)]:
By telephone: Call toll-free: 1-877-XXX-XXXX
By mail: Mail your written request to:
[Insert address]
On the web: Vistt [insert web site address]
How can you get more For more information about credit reports and your rights under federal law,

visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the
Federal Trade Commission’s web site at www.ftc.gov.
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Your Credit Score and Understanding Your Credit Score

Your credit score [Insert credit score]

Source: [Insert source] Date: [Insert date score was created|
What you should know | Your credit score is a number that reflects the information in your credit report.
about credit scores

Your credit score can change, depending on how your credit history changes.

The range of scores

Scores range from a low of [Insert bottom number in the range] to a high of
[Insert top number in the range].

Key factors that
adversely affected your
credit score

[Insert first factor]

[Insert second factor]

[Insert third factor]

[Insert fourth factor]

[Insert fifth factor, if applicable]
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B-7. Model form for account review risk-based pricing notice with credit score information

[Name of Entity Providing the Notice]

Your Credit Report[s] and the Pricing of Your Account

What is a credit report?

A credit report is a record of your credit history. It includes information
about whether you pay your bills on time and how much you owe to creditors.

How did we use your credit
report[s]?

We have used information from your credit report[s] to review the terms of
your account with us.

Based on our review of your credit report[s], we have increased the annual
percentage rate on your account.

‘What if there are mistakes in
your credit report[s]?

You have a right to dispute any inaccurate information in your credit
report[s].

If you find mistakes on your credit report[s], contact [insert name of
CRAC(s)], which [is/are] [a consumer reporting agency/consumer reporting
agencies] from which we obtained your credit report[s].

It is a good idea to check your credit report[s] to make sure the information [it
contains/they contain] is accurate.

How can you obtain a copy of
your credit report[s]?

Under federal law, you have the right to obtain a copy of your credit report[s]
without charge for 60 days after you receive this notice. To obtain your free
report[s], contact [insert name of CRA(s)]:

By telephone: Call toll-free: 1-877-xxX-XXXX

By mail: Mail your written request to:
[Insert address]

On the web: Visit [insert web site address]

How can you get more
information about credit
reports?

For more information about credit reports and your rights under federal law,
visit the Federal Reserve Board’s web site at www.federalreserve.gov, or the
Federal Trade Commission’s web site at www.ftc.gov.




Federal Register/Vol. 76, No. 50/ Tuesday, March 15, 2011/Proposed Rules

13921

Your Credit Score and Understanding Your Credit Score

Your credit score [Insert credit score]

Source: [Insert source] Date: [Insert date score was created|
What you should know | Your credit score is a number that reflects the information in your credit report.
about credit scores

Your credit score can change, depending on how your credit history changes.

The range of scores

Scores range from a low of [Insert bottom number in the range] to a high of
[Insert top number in the range].

Key factors that [Insert first factor]

adversely affected your | [Insert second factor]|

credit score [Insert third factor]
[Insert fourth factor]

[Insert fifth factor, if applicable]

By order of the Board of Governors of the
Federal Reserve System, March 1, 2011.

Jennifer J. Johnson,
Secretary of the Board.

By the direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2011-5413 Filed 3—14—11; 8:45 am]
BILLING CODE 6210-01-P, 6750-01-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0220; Directorate
Identifier 2010-NM-259—-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 0070
and 0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct

an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * The Federal Aviation
Administration (FAA) has published Special
Federal Aviation Regulation (SFAR) 88, and
the Joint Aviation Authorities (JAA) have
published Interim Policy INT/POL/25/12.
The review, conducted by Fokker Services on
the Fokker 100 and Fokker 70 type design in
response to these regulations, revealed that
the fuel sense line from the overflow valves
may touch the adjacent fuel-quantity
indication-probe. Under certain conditions,
this may result in an ignition source in the
wing tank vapour space.

This condition, if not detected and
corrected, could result in a wing fuel tank
explosion and consequent loss of the
aeroplane.

* * * * *

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL
DATES: We must receive comments on
this proposed AD by April 29, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Fokker
Services B.V., Technical Services Dept.,
P.O. Box 231, 2150 AE Nieuw-Vennep,
the Netherlands; telephone +31 (0)252—
627-350; fax +31 (0)252-627-211;
e-mail technicalservices.fokkerservices
@stork.com; Internet http://www.myfok
kerfleet.com. You may review copies of
the referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
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International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0220; Directorate Identifier
2010-NM-259-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the aviation authority
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2010-0159,
dated August 3, 2010 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

* * * The Federal Aviation
Administration (FAA) has published Special
Federal Aviation Regulation (SFAR) 88, and
the Joint Aviation Authorities (JAA) have
published Interim Policy INT/POL/25/12.
The review, conducted by Fokker Services on
the Fokker 100 and Fokker 70 type design in
response to these regulations, revealed that
the fuel sense line from the overflow valves
may touch the adjacent fuel-quantity
indication-probe. Under certain conditions,
this may result in an ignition source in the
wing tank vapour space.

This condition, if not detected and
corrected, could result in a wing fuel tank
explosion and consequent loss of the
aeroplane.

For the reasons described above, this AD
requires a one-time [general visual]
inspection to check the route and clamping
of the sense line hose and wiring conduit
hose to each wing tank overflow valve and,
depending on the findings, the necessary
corrective actions.

Corrective actions include installing two
brackets next to the overflow valve on
the main tank access panel, making a
modification to the routing of the hose
for the sense line, and installing clamps
to keep the hoses in position. Required

actions also include revising the
maintenance program to include a
Critical Design Configuration Control
Limitation (CDCCL). You may obtain
further information by examining the
MCAI in the AD docket.

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the

civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

Relevant Service Information

Fokker Services B.V. has issued
Fokker Service Bulletin SBF100-28—
050, Revision 1, dated July 28, 2010.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 6 products of U.S. registry.
We also estimate that it would take
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about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$1,020, or $170 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 4 work-hours and require parts
costing $800, for a cost of $1,140 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Fokker Services B.V.: Docket No. FAA—
2011-0220; Directorate Identifier 2010—
NM-259-AD.

Comments Due Date

(a) We must receive comments by April 29,
2011.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all Fokker Services

B.V. Model F.28 Mark 0070 and 0100
airplanes, certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new actions (e.g., inspections) and/
or CDCCLs. Compliance with these actions
and/or CDCCLs is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by this AD, the operator
may not be able to accomplish the actions
described in the revisions. In this situation,
to comply with 14 CFR 91.403(c), the
operator must request approval for an
alternative method of compliance according
to paragraph (1) of this AD. The request
should include a description of changes to
the required actions that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

* * * The Federal Aviation
Administration (FAA) has published Special
Federal Aviation Regulation (SFAR) 88, and
the Joint Aviation Authorities (JAA) have
published Interim Policy INT/POL/25/12.
The review, conducted by Fokker Services on
the Fokker 100 and Fokker 70 type design in
response to these regulations, revealed that
the fuel sense line from the overflow valves
may touch the adjacent fuel-quantity
indication-probe. Under certain conditions,
this may result in an ignition source in the
wing tank vapour space.

This condition, if not detected and
corrected, could result in a wing fuel tank
explosion and consequent loss of the
aeroplane.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) At a scheduled opening of the fuel tank,
but not later than 84 months after the
effective date of this AD, do a general visual
inspection of the routing and clamping of the
sense line hose and wiring conduit hose to
each wing tank overflow valve, in accordance
with Part 1 of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-050, Revision 1, dated July 28,
2010.

(h) If incorrect routing or clamping of the
hoses is found during the inspection required
by paragraph (g) of this AD, before further
flight, install two brackets next to the
overflow valve on the main tank access
panel, make a modification to the routing of
the hose for the sense line, and install clamps
to keep the hoses in position, in accordance
with Part 2 of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-050, Revision 1, dated July 28,
2010.

Critical Design Configuration Control
Limitations (CDCCL)

(i) Before further flight after determining
that the routing and clamping of the sense
line hose and wiring conduit hose to each
wing tank overflow valve are correct, as
required by paragraph (g) of this AD; or
before further flight after doing the
modification, as required by paragraph (h) of
this AD; as applicable: Revise the aircraft
maintenance program by incorporating the
CDCCL in paragraph 1.L.(1)(c) of Fokker
Service Bulletin SBF100-28-050, Revision 1,
dated July 28, 2010.

No Alternative Inspections, Inspection
Intervals, or CDCCLs

(j) After accomplishing the revision
required by paragraph (i) of this AD, no
alternative actions (e.g., inspections),
intervals, and/or CDCCLs may be used unless
the actions, intervals, and/or CDCCLs are
approved as an alternative method of
compliance (AMOC) in accordance with the
procedures specified in paragraph (1) of this
AD.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(k) Actions done before the effective date
of this AD in accordance with Fokker Service
Bulletin SBF100-28-050, dated June 3, 2010,
are acceptable for compliance with the
corresponding requirements of this AD.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:
Although European Aviation Safety Agency
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(EASA) Airworthiness Directive 2010-0159,
dated August 3, 2010, specifies revising the
maintenance program to include limitations,
doing certain repetitive actions (e.g.,
inspections), and/or maintaining CDCCLs,
this AD only requires the revision. Requiring
a revision of the maintenance program, rather
than requiring individual repetitive actions
and/or maintaining CDCCLs, requires
operators to record AD compliance only at
the time the revision is made. Repetitive
actions and/or maintaining CDCCLs specified
in the airworthiness limitations must be
complied with in accordance with 14 CFR
91.403(c).

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the International Branch, send it to ATTN:
Tom Rodriguez, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1137; fax (425)
227-1149. Information may be e-mailed to:
9-ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

Related Information

(m) Refer to MCAI EASA Airworthiness
Directive 2010-0159, dated August 3, 2010;
and Fokker Service Bulletin SBF100-28-050,
Revision 1, dated July 28, 2010; for related
information.

Issued in Renton, Washington, on March 7,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-5897 Filed 3—14—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0222; Directorate
Identifier 2010-NM-056—-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault-
Aviation Model FALCON 7X Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Time between overhaul (TBO) of DC [direct
current] generator bearings is set at 1 000
flight hours (FH) in the airworthiness
limitations section of the Falcon 7X Aircraft
Maintenance Manual Chapter 5.40.

In service report has shown that the
bearing current design cannot sustain the
current TBO. * * *

* * * * *

Failure to comply with those revised
maintenance tasks could constitute an unsafe
condition.

Failure of the DC generator bearings
could lead to loss of the generator and
potential loss of electrical power to the
fly-by-wire system and subsequent loss
of control of the airplane. The proposed
AD would require actions that are
intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by April 29, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DG 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Dassault

Falcon Jet, P.O. Box 2000, South
Hackensack, New Jersey 07606;
telephone 201-440-6700; Internet
http://www.dassaultfalcon.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0222; Directorate Identifier
2010-NM-056—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0254,
dated December 1, 2009 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCATI states:
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Time between overhaul (TBO) of DC [direct
current] generator bearings is set at 1,000
flight hours (FH) in the airworthiness
limitations section of the Falcon 7X Aircraft
Maintenance Manual Chapter 5.40.

In service report has shown that the
bearing current design cannot sustain the
current TBO. In order to prevent
unscheduled removal of DC generators, TBO
is reduced down to 650 FH.

This change is expected to be introduced
in the next scheduled revision of Chapter
5.40 of Falcon 7X Aircraft Maintenance
Manual.

The purpose of this AD is to require
accomplishment of the more restrictive
maximum time limits for DC generators P/N
30089-004 or 30089-005.

Failure to comply with those revised
maintenance tasks could constitute an unsafe
condition.

Failure of the DC generator bearings
could lead to loss of the generator and
potential loss of electrical power to the
fly-by-wire system and subsequent loss
of control of the airplane. You may
obtain further information by examining
the MCAI in the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 21 products of U.S. registry.
We also estimate that it would take

about 1 work-hour per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$1,785, or $85 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Dassault-Aviation: Docket No. FAA-2011—
0222; Directorate Identifier 2010-NM-—
056—AD.

Comments Due Date

(a) We must receive comments by April 29,
2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Dassault-Aviation
Model FALCON 7X airplanes, all serial
numbers, equipped with DC generators

having part number (P/N) 30089-004 or
30089-005; certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new actions (e.g., inspections).
Compliance with these actions is required by
14 CFR 91.403(c). For airplanes that have
been previously modified, altered, or
repaired in the areas addressed by this AD,
the operator may not be able to accomplish
the actions described in the revisions. In this
situation, to comply with 14 CFR 91.403(C),
the operator must request approval of an
alternative method of compliance (AMOC)
according to paragraph (j) of this AD. The
request should include a description of
changes to the required actions that will
ensure the continued operational safety of
the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 05.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Time between overhaul (TBO) of DC [direct
current| generator bearings is set at 1,000
flight hours (FH) in the airworthiness
limitations section of the Falcon 7X Aircraft
Maintenance Manual Chapter 5.40.

In service report has shown that the
bearing current design cannot sustain the
current TBO. * * *

* * * * *

Failure to comply with those revised
maintenance tasks could constitute an unsafe
condition.

Failure of the DC generator bearings could
lead to loss of the generator and potential
loss of electrical power to the fly-by-wire
system and subsequent loss of control of the
airplane.
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Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 30 days after the effective date
of this AD, revise the maintenance program,
to incorporate the limitation for reduced
maximum time limit between overhauls

defined below. This may be done by inserting
a copy of this AD into the limitations section
(Chapter 5-40-00) of Dassault Falcon 7X
Maintenance Manual DGT 107838, as revised
by Temporary Revision TR-02, dated
February 19, 2008.

MPD task

Title

Max time limit

24-31-01-350-801

Restoration of the DC generators (bearing) ....

650 FH (instead of 1,000 FH).

Note 2: When a statement identical to that
in paragraph (g) of this AD has been included
in the general revisions of the maintenance
manual, the general revisions may be
inserted into the maintenance manual and
the copy of this AD may be removed from the
maintenance manual provided the relevant
information in the general revision is
identical to that in paragraph (g) of this AD.

(h) For the maintenance planning
document (MPD) task identified in paragraph
(g) of this AD, the initial compliance time is
the later of the times in paragraphs (h)(1),
(h)(2), and (h)(3) of this AD.

(1) Prior to the accumulation of 650 flight
hours on the DC generators (bearings).

(2) Within 650 flight hours after the last
accomplishment of the restoration of the DC
generators (bearing) specified in MPD Task
24-31-01-350-801.

(3) Within 12 flight hours after the effective
date of this AD.

No Alternative Actions or Intervals

(i) After accomplishing the revision
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections), or
intervals may be used unless the actions or
intervals are approved as an AMOC in
accordance with the procedures specified in
paragraph (j) of this AD.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(j) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office. The AMOC approval letter
must specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they

are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

Related Information

(k) Refer to MCAI European Aviation
Safety Agency (EASA) Airworthiness
Directive 2009-0254, dated December 1,
2009, for related information.

Issued in Renton, Washington, on March 8,
2011.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2011-5899 Filed 3—-14—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0221; Directorate
Identifier 2010-NM-120-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model DC-8-11, DC-8-12,
DC-8-21, DC-8-31, DC-8-32, DC-8—
33, DC-8-41, DC-8-42, and DC-8-43
Airplanes; DC—8-50 Series Airplanes;
DC-8F-54 and DC-8F-55 Airplanes;
DC-8-60 Series Airplanes; DC-8—60F
Series Airplanes; DC-8-70 Series
Airplanes; and DC-8-70F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model DC-8-11, DC-8-12, DC-8-21,
DC-8-31, DC-8-32, DC-8-33, DC—8-41,
DC-8-42, and DC—8-43 airplanes, DC—
8-50 series airplanes, DC-8F-54 and
DC-8F-55 airplanes, DC—-8-60 series
airplanes, DC-8—60F series airplanes,
DC—8-70 series airplanes, and DC-8—
70F series airplanes. This proposed AD
would require repetitive high frequency
eddy current or repetitive low frequency
eddy current inspections for cracks on
the area around certain fasteners of the

access opening doubler on the left and
right wing center spar lower cap, and
repair, if necessary. This proposed AD
results from reports that cracks in the
center spar lower cap and, in some
cases, the web of the spar, have been
found at stations Xrs=168.00,
Xrs=251.00, and Xrs=358.00. We are
proposing this AD to detect and correct
cracks in the area around certain
fasteners of the access opening doubler
on the left and right wing center spar
lower cap, which could compromise the
structural integrity of the wing
structure.

DATES: We must receive comments on
this proposed AD by April 29, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206—766—5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
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Docket Management Facility between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Dara
Albouyeh, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office
(ACO), 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5222; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0221; Directorate Identifier
2010-NM-120—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports that cracks in the
center spar lower cap and, in some
cases, the web of the spar, have been
found at stations Xrs=168.00,
Xrs=251.00, and Xrs=358.00. These
cracks originate in the most inboard
fastener hole of the access opening
doublers. A total of 12 cracks have been
found in airplanes having accumulated
between 26,121 and 50,136 total flight
cycles. The cracks appear to be
consistent with fatigue cracks. Such
cracking in the area around certain
fasteners of the access opening doubler
on the left and right wing center spar
lower cap, if not detected and corrected,
could compromise the structural
integrity of the wing structure.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin DC8-57A103, dated
May 5, 2010. This service bulletin

describes procedures for repetitive high
frequency eddy current (HFEC)
inspections or low frequency eddy
current (LFEC) inspections for cracks on
the area around certain fasteners of the
left and right wing center spar lower cap
at stations Xrs=168.00, Xrs=251.00, and
Xrs=358.00, and repair if necessary.

This service bulletin also describes
procedures for repetitive (post-repair)
inspections for cracking of the repaired
area, using the inspection defined in
Method 101 of Section 57-10-06, or
Method 101 or 104 of Section 57-10-16,
of the McDonnell Douglas DC-8
Supplemental Inspection Document
(SID), Report L26-011, Volume II,
Revision 8, dated January 2005, as
applicable.

For airplanes on which no cracking is
found, the repetitive interval is either
1,750 flight cycles or 6,000 flight cycles,
depending on the inspection type.

For airplanes on which cracking is
found, the repetitive interval for non-
repaired areas is either 1,750 flight
cycles or 6,000 flight cycles, depending
on the inspection type.

For airplanes on which cracking is
found, the compliance time for the
initial post-repair inspection is between
7,600 flight cycles and 43,000 flight
cycles after doing the repair, depending
on the configuration and inspection
type. The repetitive interval is between
1,400 flight cycles and 5,300 flight
cycles, depending on the configuration
and inspection type.

Other Relevant Rulemaking

This proposed AD will affect the
inspections, corrective actions, and
reports required by AD 2008-25-05,
Amendment 39-15763 (73 FR 78936,
December 24, 2008), for Principal
Structural Elements (PSE) 57.08.013/—
014 and 57.08.035/-036 of the DC—8
SID.

FAA'’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, except as discussed under
“Differences Between the Proposed AD
and the Service Information.”

Differences Between the Proposed AD
and the Service Information

Boeing Alert Service Bulletin DG8—
57A103, dated May 5, 2010, does not
specify a corrective action if cracking is
found during the inspections of the
repaired area. If cracking is found
during the inspections of the repaired
area, this proposed AD would require
repairing those conditions in one of the
following ways:

¢ In accordance with a method that
we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) whom
we have authorized to make those
findings.

Costs of Compliance

We estimate that this proposed AD
would affect 41 airplanes of U.S.
registry. We also estimate that it would
take 12 work-hours per product to
comply with this proposed AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD to the U.S.
operators to be $41,820, or $1,020 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

The Boeing Company: Docket No. FAA—
2011-0221; Directorate Identifier 2010—
NM-120-AD.

Comments Due Date

(a) We must receive comments by April 29,
2011.

Affected ADs

(b) This AD affects certain requirements of
AD 2008-25-05, Amendment 39-15763.
Applicability

(c) This AD applies to all The Boeing
Company Model DC-8-11, DC-8-12, DC-8—
21, DC-8-31, DC-8-32, DC-8-33, DC-8—41,
DC-8-42, DC-8-43, DC-8-51, DC-8-52, DC—
8-53, DC-8-55, DC-8F—54, DC-8F-55, DG~
8-61, DC-8-62, DC-8-63, DC-8—-61F, DC-8—
62F, DC-8-63F, DC-8-71, DC-8-72, DC-8—
73, DC-8-71F, DC-8-72F, and DC-8-73F
airplanes, certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from reports that cracks
in the center spar lower cap and, in some
cases, the web of the spar, have been found
at stations Xrs=168.00, Xrs=251.00, and
Xrs=358.00. The Federal Aviation
Administration is issuing this AD to detect
and correct cracks in the area around certain
fasteners of the access opening doubler on

the left and right wing center spar lower cap,
which could compromise the structural
integrity of the wing structure.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) Before the accumulation of 20,000 total
flight cycles, or within 3,000 flight cycles
after the effective date of this AD, whichever
occurs later, do a high frequency eddy
current (HFEC) or low frequency eddy
current (LFEC) inspection for cracks on the
area around certain fasteners of the access
opening doubler on the left and right wing
center spar lower cap, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC8-57A103, dated May 5,
2010. If no crack is found, repeat the
inspection thereafter at the applicable
interval specified in paragraph 1.E.,
“Compliance” of Boeing Alert Service
Bulletin DC8-57A103, dated May 5, 2010.
Repair

(h) If any crack is found during any
inspection required by paragraph (g) of this
AD, do paragraphs (h)(1), (h)(2), and (h)(3) of
this AD.

(1) Before further flight, repair the crack in
accordance with Boeing Alert Service
Bulletin DC8-57A103, dated May 5, 2010.

(2) Within 6,000 flight cycles after doing
the most recent HFEC inspection, or within
1,750 flight cycles after doing the most recent
LFEC inspection; as applicable; do the
inspection specified in paragraph (g) of this
AD of the non-repaired area, and repeat the
inspection of the non-repaired area thereafter
at the applicable time in paragraph 1.E.
“Compliance,” of Boeing Alert Service
Bulletin DC8-57A103, dated May 5, 2010.

(3) Within the applicable times specified in
paragraph 1.E. “Compliance,” of Boeing Alert
Service Bulletin DC8-57A103, dated May 5,
2010, do the inspections of the repaired area,
using the inspection defined in Method 101
of Section 57-10-06, or Method 101 or 104
of Section 57-10-16, of the McDonnell
Douglas DC-8 Supplemental Inspection
Document (SID), Report L26—011, Volume II,
Revision 8, dated January 2005, as
applicable. Repeat the inspection thereafter
at the applicable intervals specified in
paragraph 1.E., “Compliance,” of Boeing Alert
Service Bulletin DC8-57A103, dated May 5,
2010. If any crack is found, before further
flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (j) of this AD.

(i) The inspections required by paragraph
(h)(3) of this AD constitute compliance with
paragraph (j) of AD 2008-25-05, Amendment
39-15763, for the repaired area. All
requirements of AD 2008-25-05 that are not
specifically referenced in this paragraph
remain fully applicable and require
compliance.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the

authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

Related Information

(k) For more information about this AD,
contact Dara Albouyeh, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles ACO, 3960 Paramount Boulevard,
Lakewood, California 90712—4137; telephone
(562) 627-5222; fax (562) 627-5210; e-mail:
dara.albouyeh@faa.gov.

Issued in Renton, Washington, on March 7,
2011.
Kalene C. Yanamura,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2011-5898 Filed 3—14—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF STATE

22 CFR Parts 123 and 126

[Public Notice 7258]

RIN 1400-AC70

Amendment to the International Traffic
in Arms Regulations: Replacement

Parts/Components and Incorporated
Articles

AGENCY: Department of State.
ACTION: Proposed rule.

SUMMARY: The Department of State is
amending the International Traffic in
Arms Regulations (ITAR) to update
policies regarding replacement parts/
components and incorporated articles.
DATES: The Department of State will
accept comments on this proposed rule
until April 14, 2011.

ADDRESSES: Interested parties may
submit comments within 30 days of the
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date of publication by any of the
following methods:

e E-mail:
DDTCResponseTeam@state.gov with an
appropriate subject line.

e Mail: PM/DDTC, SA-1, 12th Floor,
Directorate of Defense Trade Controls,
Office of Defense Trade Controls Policy,
Attn: Regulatory Changes—Replacement
Parts/Components and Incorporated
Articles, Bureau of Political Military
Affairs, U.S. Department of State,
Washington, DC 20522-0112.

e Persons with access to the Internet
may also view this notice by searching
for its RIN on the U.S. Government
regulations Web site at http://
regulations.gov/index.cfm.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memos, Office of Defense
Trade Controls Policy, Department of
State, by telephone: (202) 663—-2804; fax:
(202) 261-8199; or e-mail:
memosni@state.gov. Attn: Regulatory
Changes—Replacement Parts/
Components and Incorporated Articles.

SUPPLEMENTARY INFORMATION: As a part
of the President’s Export Control Reform
effort, the Department of State proposes
to amend Parts 123 and 126 of the ITAR
to reflect new policies regarding
coverage of replacement parts/
components and incorporated articles.

The Department’s review of current
ITAR treatment of replacement parts/
components led to the proposed change
to streamline the flow of parts and
components and to eliminate
redundancy in licensing. The current
rule regarding parts and components
imposes burdensome requirements for
additional licenses for licensed end-
users and end-uses for systems and
components already vetted in earlier
licenses. The proposed rule adds a new
section (§ 123.28) that facilitates the
expeditious repair of U.S. supplied end-
items abroad, enabling more timely
response to coalition forces, as well as
other allies and friends, by eliminating
the requirement for a license for parts
and components for systems approved
in a previous license. This proposed
exemption applies only to exporters
specifically identified in a previously
approved authorization to export the
end-item in question. It would not apply
to upgrades of capabilities of the
original end-item. The type, amount,
and frequency of parts and components
could not exceed the type, amount, and
frequency consistent with normal
logistical repair/replacement operations.
Nor can the value of the purchase order
exceed an amount that would require
Congressional notification. The exporter
must have in its possession a copy of
the purchase order from the foreign

government end-user and cite in its
Automated Export System (AES) filing
the license number for the original
export. The exporter must use the U.S.
Postal Service, freight forwarders
registered with the Directorate of
Defense Trade Controls (DDTC) and
eligible, or licensed customs brokers
that are subject to background
investigation and have passed a
comprehensive examination
administered by U.S. Customs and
Border Protection. Finally, this
exemption does not apply to exporters
who are otherwise ineligible.

The Department’s review of current
ITAR treatment of incorporated articles
led to the proposed change with a view
to limit ITAR coverage to where
diversion of the embedded defense
article is a realistic and practical
concern. To this end, the proposed new
§126.19 sets out conditions under
which a DDTC license is not required
for the export or re-export of defense
articles incorporated into an end-item
that is “subject to the Export
Administration Regulations (EAR).”
Those conditions include where the
end-item would be “rendered
inoperable” by the removal of the
defense article, where no technical data
for development or production are
transferred with the defense article, and
where the incorporation of the defense
article does not provide (or is not
related to) a military application.
Additionally, no license is required for
the export or re-export of a defense
article when that article would be
rendered inoperable by removal from
the end-item. A license would be
required for the export of defense
articles that are spare or replacement
parts when they are embedded into a
larger assembly such that they can be
removed without destroying the defense
articles. The proposed new § 126.19
would not go into effect until the
Department of Commerce amends its
regulations such that the ITAR and CCL
provide complimentary coverage of the
articles in question.

The proposed rules were presented to
the Defense Trade Advisory Group
(DTAG), a Department of State advisory
committee, for purposes of comment
and evaluation. The DTAG commented
favorably on most aspects of the
proposed rules, but also recommended
certain changes. Having thoroughly
reviewed and evaluated the comments
and the recommended changes, the
Department has determined that it will
proceed with the proposed rules per the
Department’s evaluation of the written
comments and recommendations, as
noted in the following paragraphs:

The DTAG commented favorably on
the addition of a new §123.28
(replacement parts/components), with
some recommended edits. We note that
in the interim we changed the title of
the section by removing the word
“special” before exemption, removing
the word “spare” before “parts/
components” and replacing it with the
word “replacement,” to make clear that
this exemption applies to the
replacement of components for systems
already authorized for export. The
DTAG recommended elimination of the
limitation that the exporter must be the
manufacturer of the end-item. We
concurred with the change and
eliminated that condition.

The DTAG also recommended
expanding the wording that defines who
is qualified to use the exemption from
“original exporter of the end-item” to
“applicant of a previously approved
authorization.” We concurred with that
change with minor edits.

The DTAG further suggested
modifying the limitation regarding
upgrades in capabilities to ensure that it
does not preclude “replacement parts or
components that would result in
enhancements or improvements only in
the reliability or maintainability * * *”
We concurred with that change in the
form of a note.

The DTAG suggested adding a
requirement that the exporter use the
U.S. Postal Service, registered freight
forwarders, and licensed brokers. We
concurred with that change.

The DTAG recommended expanding
the exemption to apply to a “second
exporter” if they met the conditions of
(a) and (b). We did not accept that
change as the unclear terminology could
potentially open up the exemption for
unlimited sources. We are willing to
explore the possibility of expansion of
the exemption to include major
subcontractor component suppliers, but
the proposed “second exporter”
language is too broad.

The DTAG recommended adding a
condition that the foreign government
end-user is not subject to restrictions
under § 126.1. We concurred with that
change.

The DTAG commented favorably on
the addition of a new § 126.19
(incorporated articles), with some
recommended edits. The DTAG
recommended changing the proposed
rule to cover defense articles embedded
into “a higher level assembly that is not
an end item. * * *” We did not accept
that recommendation. The
recommendation would remove the
assurance contained in the proposed
rule that the ultimate end-item would be
an article subject to the EAR. It is our
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intent to avoid creating a means by
which integrated defense articles could
find their way into higher level
militarily relevant assemblies.

The DTAG proposed alternate models
that added defense article exports
“solely for integration into and inclusion
as an integral part of a higher level
assembly * * *” We did not accept that
change because it effectively would
allow for the export of non-embedded
defense articles without a license and
would pose too great a risk of diversion.
The proposed rule requires that defense
articles be pre-embedded or pre-
incorporated, which provides a measure
of security.

Regulatory Analysis and Notices

Administrative Procedure Act

These proposed amendments involve
a foreign affairs function of the United
States and, therefore, are not subject to
the procedures contained in 5 U.S.C.
553 and 554. The Department of State
has nevertheless determined that the
public interest would be served by
publishing this proposed rule and
soliciting public comment.

Regulatory Flexibility Act

Since these proposed amendments are
not subject to 5 U.S.C. 553, they do not
require analysis under the Regulatory
Flexibility Act.

Unfunded Mandates Reform Act of 1995

These proposed amendments do not
involve a mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

These proposed amendments have
been found not to be a major rule within
the meaning of the Small Business
Regulatory Enforcement Fairness Act of
1996.

Executive Orders 12372 and 13132

These proposed amendments will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that these proposed
amendments do not have sufficient
federalism implications to require

consultations or warrant the preparation
of a federalism summary impact
statement. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to these
amendments.

Executive Order 12866

These proposed amendments are
exempt from review under Executive
Order 12866, but has been reviewed
internally by the Department of State to
ensure consistency with the purposes
thereof.

Executive Order 12988

The Department of State has reviewed
the proposed amendments in light of
sections 3(a) and 3(b)(2) of Executive
Order 12988 to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rule will not have
tribal implications, will not impose
substantial direct compliance costs on
Indian tribal governments, and will not
pre-empt tribal law. Accordingly, the
requirement of Section 5 of Executive
Order 13175 does not apply to this rule.

Paperwork Reduction Act

This proposed rule does not impose
any new reporting or recordkeeping
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. chapter 35.

List of Subjects in 22 CFR Parts 123 and
126

Arms and munitions, Exports.

Accordingly, for the reasons set forth
above, Title 22, Chapter I, Subchapter
M, parts 123 and 126 are proposed to be
amended as follows:

PART 123—LICENSES FOR THE
EXPORT OF DEFENSE ARTICLES

1. The authority citation for part 123
continues to read as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2797); 22 U.S.C. 2753; E.O. 11958, 42 FR
4311; 3 CFR, 1977 Comp. p.79; 22 U.S.C.
2651a; 22 U.S.C. 2776; Pub. L. 105-261, 112
Stat. 1920; Sec 1205(a), Pub. L. 107-228.

2. Part 123 is amended by adding
§123.28 to read as follows:

§123.28 Exemption for the export of
replacement parts or components in
support of end-items previously exported
from the U.S.

(a) Port Directors of U.S. Customs and
Border Protection shall permit the
export without a license of parts or

components of U.S.-origin end-items, as
defined in § 121.8(a), held in the
inventory of a foreign government when
all of the following conditions are met:

(1) The exporter is not subject to
policy of denial (see §§126.7 and 127.7
of this subchapter), is not otherwise
ineligible (see § 120.1(c) of this
subchapter), and the authority to claim
the exemption has not been revoked in
accordance with paragraph (c) of this
section; and

(2) The exporter was the applicant of
a previously approved authorization to
export the U.S.-origin end-item as
defined in §121.8(a); and

(3) The replacement parts or
components being exported do not
upgrade the capability of the end item
as originally exported. (Note: This does
not preclude the export of replacement
parts or components that would result
in enhancements or improvements only
in the reliability or maintainability of
the U.S.-origin end-item, such as an
increased mean time between failure
(MTBF) when a part identical to that
originally exported is not available); and

(4) The type, amount, and frequency
of the exports are consistent with repair
and replacement in accordance with
normal logistical support requirements
for the number of end-items in the end-
user inventory; and

(5) The value of the purchase order or
contract for the export does not exceed
the requirements for congressional
notification set forth in §123.15; and

(6) The consignee of the shipment is
the foreign government approved under
the original export authorization; and

(7) The foreign government end-user
is not subject to restrictions under
§ 126.1 of this subchapter; and

(8) The replacement parts or
components being exported meet all the
restrictions, limitations, and provisos
(including those on the handling or
control of the replacement parts or
components) in the original export
authorization for the end-item; and

(9) The replacement parts or
components being exported are
consistent with the U.S. Government
authorized maintenance activities.

(b) In order to claim the exemption,
the exporter must:

(1) Be in possession of a purchase
order from the foreign government end-
user; and

(2) Cite in its Automated Export
System (AES) filing at the time of export
the license number authorizing the
previously approved export of the U.S.-
origin defense article as required under
paragraph (a)(2) of this section; and

(3) Provide, upon request of the Port
Director, a copy of the license cited in
paragraph (b)(2) of this section and a
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copy of a purchase order required by
paragraph (b)(1) of this section; and

(4) If the replacement parts or
components are shipped, the exporter
must use the U. S. Postal Service, or
only those freight forwarders registered
with the Directorate of Defense Trade
Controls and eligible, or licensed
customs brokers that are subject to
background investigation and have
passed a comprehensive examination
administered by U.S. Customs and
Border Protection. If export is by hand
carry, the exporter must ensure that the
AES filing is completed at the time of
export; and

(5) Maintain records, to be provided
on request to the Directorate of Defense
Trade Controls, U.S. Immigration and
Customs Enforcement, U.S. Customs
and Border Protection, and other
authorized U.S. law enforcement
agencies, that support the exporter’s
authority to use the exemption in
accordance with the requirements of
paragraphs (a)(1) through (9) and (b)(1)
and (2) of this section.

(c) The authority to use this
exemption may be revoked at any time
by the Managing Director, Directorate of
Defense Trade Controls, if the exporter
is found to be not in compliance with
the requirements listed in this section.

PART 126—GENERAL POLICIES AND
PROVISIONS

3. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42 and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791 and 2797); E.O. 11958, 42 FR
4311; 3 CFR, 1977 Comp., p.79; 22 U.S.C.
2651a; 22 U.S.C. 287c; E.O. 12918, 59 FR
28205; 3 CFR, 1994 Comp., p.899; Sec. 1225,
Pub. L. 108-375.

4. Part 126 is amended by adding and

reserving §§ 126.16—126.18 to read as
follows:

§126.16 [Reserved]
§126.17 [Reserved]

§126.18 [Reserved]
5. Add § 126.19 to read as follows:

§126.19 Policy on the export and re-export
of defense articles incorporated into
commodities “subject to the EAR.”

(a) A license or other approval from
the Department of State is not required
for the export or re-export of a defense
article(s) that has/have been
incorporated into an end-item subject to
the Export Administration Regulations
(EAR) (see 15 CFR 734.3), when all of
the following conditions are met:

(1) The end-item would be rendered
inoperable, for purposes of intended
applications or enhanced capabilities

for which the defense article was
incorporated into the end-item, by the
removal of the defense article(s); and

(2) “Technology” subject to the EAR
for the “production,” “development,” or
“use” (as defined in 15 CFR 772.1) of the
end-item does not include any technical
data (as defined by § 120.10) or
“technical assistance” (as defined in 15
CFR 772.1) qualifying as defense
services (as defined by § 120.9) about
the defense article(s) incorporated into
the end-item; and

(3) Incorporation of the defense
article(s) does/do not provide, nor is it
related to, a military application or
“military end-use” (as defined in 15 CFR
744.21), or does not result in a “military
commodity” (as defined in 15 CFR
§772.1); and

(4) The value of the defense articles is
less than 1% of the value of the end-
item.

(b) A license or other approval from
the Department of State is not required
for the export or re-export of a defense
article(s) that has/have been
incorporated into a component (as
defined in ITAR § 121.8(b)) subject to
the EAR or an end-item subject to the
EAR, when all the following conditions
are met:

(1) The defense article would be
destroyed (i.e., rendered useless beyond
the possibility of restoration) by its
removal from the component, major
assembly or end-item;

(2) “Technology” subject to the EAR
for the “production,” “development,” or
“use” (as defined in 15 CFR 772.1) of the
component, or major assembly does not
include any technical data (as defined
by §120.10) or “technical assistance” (as
defined in 15 CFR 772.1) qualifying as
defense services (as defined by § 120.9)
about the defense article incorporated
into the component or major assembly;
and

(3) Incorporation of the defense article
does not provide, nor is it related to, a
military application or “military end-
use” (as defined in 15 CFR 744.21), or
does not result in a “military
commodity” (as defined in 15 CFR
772.1).

(c) A license or other approval from
the Department of State is required for
the export or re-export of the defense
article when exported or re-exported as
a replacement part or component for a
component, major assembly, or end-
item subject to the EAR.

Dated: March 4, 2011.
Ellen O. Tauscher,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2011-5821 Filed 3—14-11; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF STATE
22 CFR Chapter |

28 CFR Chapter XI
[Public Notice: 7351]

Department of State Retrospective
Review under E.O. 13563

AGENCY: Department of State.

ACTION: Request for information and
comment.

SUMMARY: As part of its implementation
of Executive Order 13563, “Improving
Regulation and Regulatory Review,”
issued by the President on January 18,
2011, the Department of State (DOS) is
seeking comments and information from
interested parties to assist DOS in
reviewing its existing regulations to
determine if any of them should be
modified or repealed. The purpose of
this review is to make DOS’s regulatory
program more effective and less
burdensome in achieving its regulatory
objectives.

DATES: Written comments and
information are requested on or before
March 31, 2011.

ADDRESSES: Interested persons are
encouraged to submit comments,
identified by “Regulatory Review,” by
any of the following methods:

Docket: For access to the docket to
read background documents or
comments received, go to the Federal
e-Rulemaking Portal at http://
www.regulations.gov and search on
docket number DOS-2011-0047.

Mail: U.S. Department of State,
A/GIS/DIR, SA-22, Washington, DC
20522-2201.

E-Mail: RegulatoryReview@State.gov.
Include “Regulatory Review” in the
subject line of the message.

FOR FURTHER INFORMATION CONTACT:
Thelma Furlong, 202—216-9600.

SUPPLEMENTARY INFORMATION: On
January 18, 2011, the President issued
Executive Order 13563, “Improving
Regulation and Regulatory Review,” to
ensure that Federal regulations seek
more affordable, less intrusive means to
achieve policy goals, and that agencies
give careful consideration to the benefits
and costs of those regulations. The
Executive Order can be found at:
http://www.gpo.gov/fdsys/pkg/FR-2011-
01-21/pdf/2011-1385.pdf.

To implement the Executive Order,
the Department is taking two immediate
steps to launch its retrospective review
of existing regulatory and reporting
requirements. First, the Department
issues this Request for Information (RFI)
seeking public comment on how best to
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review its existing regulations and to
identify whether any of its existing
regulations should be modified or
repealed. Second, the Department has
created a link on the DOS Internet site
to an e-mail in-box at
RegulatoryReview@State.gov, which
interested parties can use to identify to
DOS—on a continuing basis—
regulations that may be in need of
review in the future. These steps will
help the Department ensure that its
regulations remain necessary, properly
tailored, and have up-to-date
requirements that effectively achieve
regulatory objectives without imposing
unwarranted costs.

Request for Information

Pursuant to the Executive Order, the
Department is developing a preliminary
plan for the periodic review of its
existing regulations and reporting
obligations. The Department’s goal is to
create a systematic method for
identifying those significant rules that
are obsolete or simply no longer make
sense. While this review will focus on
the elimination of rules that are no
longer warranted, DOS will also
consider strengthening, complementing,
or modernizing rules where necessary or
appropriate—including, as relevant,
undertaking new rulemakings.

Consistent with the Department’s
commitment to public participation in
the rulemaking process, the Department
is beginning this process by soliciting
views from the public on how best to
conduct its analysis of existing DOS
rules and how best to identify those
rules that might be modified or
repealed. It is also seeking views from
the public on specific rules or
Department-imposed obligations that
should be altered or eliminated. In
short, engaging the public in an open,
transparent process is a crucial first step
in DOS’s review of its existing
regulations.

List of Questions for Commenters

The following list of questions is
intended solely to assist in the
formulation of comments and is not
intended to be exhaustive or restrict the
issues that the public might want to
address. The Department requests that
anyone submitting comments specify
the regulation or reporting requirement
at issue, providing legal citation when
known, and the reasons why the
regulation or reporting requirement
should be modified or repealed.

(1) How can the Department best
promote meaningful periodic reviews of
its existing rules and how can it best
identify those rules that might be
modified or repealed?

(2) What factors should the agency
consider in selecting and prioritizing
rules and reporting requirements for
review?

(3) Are there regulations that simply
make no sense or have become
unnecessary, ineffective, or ill advised
and, if so, what are they?

(4) Are there rules that are still
necessary, but have not operated as well
as expected such that a stronger or
different approach is justified?

(5) Does the Department currently
collect information that it does not need
or use effectively to achieve regulatory
objectives?

(6) Are there regulations, reporting
requirements, or regulatory processes
that are unnecessarily complicated or
could be streamlined to achieve
regulatory objectives in more efficient
ways?

(7) Can new technologies be leveraged
to modify or do away with existing
regulatory or reporting requirements?

(8) How can the Department best
obtain and consider accurate, objective
information and data about the costs,
burdens, and benefits of existing
regulations? Are there existing sources
of data the Department can use to
evaluate the post-promulgation effects
of regulations over time?

(9) Are there regulations that are
working well that can be expanded or
used as a model to fill gaps in other
DOS regulatory programs?

(10) Are there other concerns that
DOS should consider consistent with
Executive Order 135637

The Department notes that this RFI is
issued solely for information and
program-planning purposes. While
responses to this RFI do not bind DOS
to any further actions related to the
response, all submissions will be made
publicly available on http://
www.regulations.gov.

Dated: March 3, 2011.
Patrick F. Kennedy,

Under Secretary, Office of the Undersecretary
for Management, Department of State.

[FR Doc. 2011-5813 Filed 3—14-11; 8:45 am]
BILLING CODE 4710-24-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301

[REG-140108-08]

RIN 1545-BI29

Disclosure of Information to State

Officials Regarding Tax-Exempt
Organizations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations that amend
existing regulations to reflect changes to
section 6104(c) of the Internal Revenue
Code (Code) made by the Pension
Protection Act of 2006 (PPA). These
rules provide guidance to states
regarding the process by which they
may obtain or inspect certain returns
and return information (including
information about final and proposed
denials and revocations of tax-exempt
status) for the purpose of administering
state laws governing certain tax-exempt
organizations and their activities. These
regulations will affect such exempt
organizations, as well as those state
agencies choosing to obtain information
from the Internal Revenue Service (IRS)
under section 6104(c).

DATES: Written or electronic comments
and requests for a public hearing must
be received by June 13, 2011.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-140108-08), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-140108—
08), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-140108—
08).

FOR FURTHER INFORMATION CONTACT:
Concerning submission of comments,
Oluwafunmilayo Taylor, (202) 622—7180
(not a toll-free number); concerning the
proposed regulations, Casey Lothamer,
(202) 622—6070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background
I. In General

This document contains proposed
amendments to 26 CFR part 301 under
section 6104(c), which will replace
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current § 301.6104(c)-1 in its entirety.
Section 6104(c) governs when the IRS
may disclose to state officials certain
information about organizations
described in section 501(c)(3)
(“charitable organizations”),
organizations that have applied for
recognition as organizations described
in section 501(c)(3) (“applicants”), and
certain other exempt organizations.
Section 6104(c) was added to the Code
by section 101(e) of the Tax Reform Act
of 1969 (Pub. L. 91-172, 83 Stat. 523)
and significantly amended by section
1224(a) of the PPA (Pub. L. 109-280,
120 Stat. 1091).

Section 501(c)(3) organizations may
be affected by the expanded disclosures
to state officials authorized under the
statute and proposed regulations. First,
the IRS is now authorized (under new
section 6104(c)(2), as added by the PPA)
to disclose information about certain
proposed revocations and proposed
denials before an administrative appeal
has been made and a final revocation or
denial has been issued. For those
organizations that have received a
determination letter stating that they are
described in section 501(c)(3), the IRS
may disclose a proposed revocation
(before any administrative appeal) to an
appropriate state officer (ASO). This
broader authority applies both where
the organization was required under
section 508 to apply for the
determination letter and where the
organization elected to apply for a
determination letter even though it was
not required to do so. The IRS continues
to be authorized to disclose final
revocations and final denials issued
after any administrative appeal has been
concluded for any section 501(c)(3)
organization.

Second, under the authority of new
section 6104(c)(2)(D), as added by the
PPA, the IRS may disclose returns or
return information of any section
501(c)(3) organization to ASOs on its
own initiative, regardless of whether it
has initiated an examination, if it
determines that the information may be
evidence of noncompliance with state
laws under the jurisdiction of the ASO.
Thus, if the IRS believes these
conditions are met, it may, for example,
disclose to ASOs a proposed revocation
of exemption for a section 501(c)(3)
organization that does not have a
determination letter. All disclosures
authorized under section 6104(c) may
be made only if the state receiving the
information is following applicable
disclosure, recordkeeping and safeguard
procedures.

The statute and proposed regulations
also permit disclosure of information to

state officials about all applicants for
section 501(c)(3) status.

Exempt organizations other than
section 501(c)(3) organizations also may
be affected by the disclosures to state
officials authorized under the statute
and proposed regulations. The IRS is
authorized to disclose returns and
return information of these
organizations to ASOs upon written
request, but only to the extent necessary
to administer state laws regulating the
solicitation or administration of
charitable funds or charitable assets.
Again, all such disclosures may be made
only if the state receiving the
information is following applicable
disclosure, recordkeeping and safeguard
procedures.

Section 6104(c)(1), which is
unchanged by the PPA, directs the IRS
to share certain information with ASOs
regarding charitable organizations and
applicants. Specifically, section
6104(c)(1) provides that the IRS is to
notify the ASO of the following final
determinations: (1) A refusal to
recognize an entity as an organization
described in section 501(c)(3); (2) the
operation of a section 501(c)(3)
organization in a manner not meeting,
or no longer meeting, the requirements
of its exemption; and (3) the mailing of
a notice of deficiency for any tax
imposed under section 507, chapter 41,
or chapter 42. See section 6104(c)(1)(A)
and (c)(1)(B). The directive under
section 6104(c)(1)(A) to notify ASOs of
an organization no longer meeting the
requirements for exemption under
section 501(c)(3) includes not only
notice of a revocation of exemption, but
also notice (when the IRS is so
informed) that a charitable organization
is terminating or has dissolved in
accordance with its governing
documents. Upon request, an ASO may
inspect and copy the returns, filed
statements, records, reports, and other
information relating to a final
determination as described in this
paragraph, as are relevant to any
determination under state law. See
section 6104(c)(1)(C).

II. PPA Changes to Section 6104(c)

The PPA amended section 6104(c) by
striking paragraph (2) and inserting new
paragraphs (2) through (6) as follows.

(1) The IRS may disclose to an ASO
proposed refusals to recognize
organizations as charitable
organizations, and proposed revocations
of such recognition. The PPA also
allows disclosure of notices of proposed
deficiencies of excise taxes imposed by
section 507 and chapters 41 and 42
relating to charitable organizations. See
section 6104(c)(2)(A)@{) and (c)(2)(A)({i).

Previously, only final determinations of
this kind (denials of recognition,
revocations, and notices of deficiency)
could be disclosed under section
6104(c).

(2) The IRS may disclose to an ASO
the names, addresses, and taxpayer
identification numbers of applicants.
See section 6104(c)(2)(A)(iii).
Previously, information on applicants,
other than information relating to a
denial of recognition, could not be
disclosed under section 6104(c).

(3) The IRS may disclose to an ASO
the returns and return information of
organizations with respect to which
information is disclosed as described in
paragraphs (1) and (2) of this section II
(proposed determinations and applicant
identifying information). See section
6104(c)(2)(B). Prior law allowed for
disclosure under section 6104(c) only of
returns and return information related
to final determinations.

(4) Proposed determinations,
identifying information, and the related
returns and return information with
respect to charitable organizations and
applicants may be disclosed to an ASO
only upon the ASO’s written request
and only as necessary to administer
state laws regulating charitable
organizations, such as laws governing
tax-exempt status, charitable trusts,
charitable solicitation, and fraud. See
section 6104(c)(2)(C). Prior law
provided for automatic disclosure
(without a request), but only of final
determinations and their related returns
and return information.

(5) The IRS may disclose to an ASO
on its own initiative (without a written
request) returns and return information
with respect to charitable organizations
and applicants if the IRS determines
that this information might constitute
evidence of noncompliance with the
laws under the jurisdiction of the ASO.
See section 6104(c)(2)(D). There was no
such provision under section 6104(c)
previously.

(6) The IRS may disclose returns and
return information of section 501(c)
organizations other than those described
in section 501(c)(1) or (c)(3) to an ASO
upon the ASO’s written request, but
only to the extent necessary in
administering state laws relating to the
solicitation or administration of
charitable funds or charitable assets of
such organizations. See section
6104(c)(3). Previously, only information
relating to charitable organizations or
applicants was disclosed under section
6104(c).

(7) Returns and return information of
organizations and taxable persons
disclosed under section 6104(c) may be
disclosed in civil administrative and
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civil judicial proceedings pertaining to
the enforcement of state laws regulating
such organizations, under procedures
prescribed by the IRS similar to those
under section 6103(h)(4). See section
6104(c)(4). There was no such provision
under section 6104(c) previously.

(8) No return or return information
may be disclosed under section 6104(c)
to the extent the IRS determines that
such disclosure would seriously impair
federal tax administration. See section
6104(c)(5). This disclosure prohibition,
though new in the PPA, was provided
previously by regulation. See current
§ 301.6104(c)-1(b)(3)(ii).

(9) The IRS may disclose returns and
return information under section
6104(c) to a state officer or employee
designated by the ASO to receive such
information on the ASO’s behalf. See
section 6104(c)(2)(C) (flush language)
and (c)(3). Prior law did not provide for
IRS disclosures to persons other than
ASOs.

(10) An ASO is defined as the state
attorney general, state tax officer, any
state official charged with overseeing
charitable organizations (in the case of
charitable organizations and applicants),
and the head of the state agency charged
with the primary responsibility for
overseeing the solicitation of funds for
charitable purposes (in the case of
section 501(c) organizations other than
those described in section 501(c)(1) or
(c)(3)). See section 6104(c)(6)(B). Before
its amendment by the PPA, section
6104(c)(2) defined ASO as the state
attorney general, state tax officer, or any
state official charged with overseeing
organizations of the type described in
section 501(c)(3).

II1. Related PPA Provisions

The PPA amended section 6103(p) to
make the disclosure of returns and
return information under section
6104(c) subject to the disclosure,
recordkeeping, and safeguard provisions
of section 6103. These provisions
include—

(1) section 6103(a), which is the
general prohibition on the disclosure of
returns and return information, except
as authorized by Title 26 of the United
States Code;

(2) section 6103(p)(3), which requires
the IRS to maintain permanent
standardized records of all requests for
inspection or disclosure of returns or
return information under section
6104(c) and of all such information
inspected or disclosed pursuant to those
requests; and

(3) section 6103(p)(4), which requires
an ASO, as a condition for receiving
returns or return information under
section 6104(c), to establish and

maintain certain safeguards, such as
keeping permanent standardized
records of all requests and disclosures,
maintaining a secure information
storage area, restricting access to the
information, and providing whatever
other safeguards the IRS deems
necessary to protect the confidentiality
of the information. See
§301.6103(p)(4)-1 and IRS Publication
1075, Tax Information Security
Guidelines for Federal, State and Local
Agencies and Entities. Publication 1075
can be found at http://www.irs.gov/
formspubs.

The PPA also included amendments
to sections 7213, 7213A, and 7431 to
impose civil and criminal penalties for
the unauthorized disclosure or
inspection of section 6104(c)
information.

IV. IRS Disclosure Procedures

In general, before any federal or state
agency may receive returns and return
information from the IRS under a
particular Code provision, it must file
with the IRS a report detailing the
physical, administrative, and technical
safeguards implemented by the agency
to protect this information from
unauthorized inspection or disclosure.
Only upon approval of these safeguards
by the IRS, as well as satisfaction of any
other statutory requirements (such as
submission of a written request), may an
agency receive the information to which
it is entitled under the Code, and then
only for the use specified by the
relevant statute. See section 6103(p)(4).

Under various disclosure programs,
the IRS and other federal and state
agencies often execute agreements
detailing the responsibilities of the
parties and the terms and parameters of
the disclosure arrangement. For
example, under section 6103(d), the IRS
executes a disclosure agreement (the
“Basic Agreement”) with each state tax
agency to which it discloses
information. The Basic Agreement,
which serves as the written request
required by section 6103(d), has been
the foundation of the state tax
disclosure program under this provision
of the Code for over 30 years. See
Internal Revenue Manual Exhibit
11.3.32-1 (sample Basic Agreement).

After the PPA, the IRS revised its
disclosure procedures under section
6104(c) to model them after the highly
successful section 6103(d) program. The
section 6104(c) program uses a
disclosure agreement patterned after the
Basic Agreement but tailored to the
specific requirements and restrictions of
section 6104(c).

Explanation of Provisions

These proposed regulations provide
guidance regarding disclosures under
section 6104(c), as amended by the PPA.
The PPA amendments to sections
6104(c) and 6103 expand the scope of
information the IRS may disclose to an
ASO, but make such disclosures
contingent on the ASO adopting the
safeguard standards and procedures of
section 6103 that apply to federal and
state agencies that receive returns and
return information under other
provisions of the Code. Accordingly,
these proposed regulations provide that,
without prior safeguard approval, the
IRS will not give automatic notification
of any determinations or other
information that may be disclosed under
section 6104(c).

Under these proposed regulations, the
IRS may (and currently does) require an
ASO to enter into a disclosure
agreement with the IRS, which will
stipulate the procedures for disclosure
under section 6104(c), as well as the
restrictions on use and redisclosure.
These proposed regulations provide that
this agreement, or any similar
document, satisfies the requirement
under section 6104(c) for a written
request for disclosure.

An ASO who meets the safeguard and
other procedural requirements of
section 6103(p)(4) may receive
information from the IRS to be used in
the administration of state laws
governing charitable organizations, as
well as laws governing the solicitation
or administration of charitable funds or
charitable assets of certain
noncharitable exempt organizations.
The information available to ASOs
under these proposed regulations not
only is greater in scope than what was
available under section 6104(c) before
its amendment by the PPA, but comes
at an earlier stage in the IRS
administrative and enforcement
processes. Thus, the IRS may disclose
such information as whether an
organization has applied for recognition
as a charitable organization and, if so,
whether the IRS proposes to deny such
recognition, or the organization has
withdrawn its application; whether an
organization’s charitable status has
terminated; whether the IRS proposes to
assess any chapter 42 excise taxes (for
example, the tax on excess benefit
transactions under section 4958); and
whether the IRS has revoked an
organization’s exemption, or proposes to
revoke the recognition of its exemption.

Without a written request, but still
subject to the safeguard requirements of
section 6103(p)(4), the IRS has the
authority under section 6104(c)(2)(D) to
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disclose returns and return information
of charitable organizations and
applicants if it determines that such
information may constitute evidence of
noncompliance with the laws under the
ASO’s jurisdiction. The IRS may make
these disclosures on its own initiative.
These proposed regulations clarify that
the IRS’ authority under section
6104(c)(2)(D) is in addition to its
disclosure authority under other
provisions of section 6104(c)(1) and
(c)(2), to the effect that discretionary
disclosures may be made before the IRS
issues a proposed determination or
takes other action. The proposed
regulations also make clear that the
determination required by the statute
concerns possible noncompliance with
state laws regulating charitable
organizations and not just any state law
violation.

The disclosure provisions of section
6104(c), as amended by the PPA, offer
significant advantages to states in their
enforcement efforts. The ability of the
IRS to disclose returns and return
information early in its own
administrative and enforcement
processes, as well as the IRS” authority
under section 6104(c)(2)(D) to disclose
information on its own initiative, greatly
enhance the administration and
enforcement of state laws, both tax and
nontax, governing charitable activities,
funds, and assets.

These proposed regulations define
certain key terms for purposes of section
6104(c), including “appropriate state
officer”, “return”, “return information”,
and “taxable person.”

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866; therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to the proposed
regulations; therefore, a regulatory
flexibility analysis is not required.
Pursuant to section 7805(f) of the
Internal Revenue Code, the proposed
regulations have been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comments
regarding their impact on small
businesses.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final, any written (signed
original and 8 copies) or electronic
comments timely submitted to the IRS

will be considered. The IRS and
Treasury Department request comments
on the clarity of these proposed
regulations and how they might be
made easier to understand. Of particular
interest are comments on whether
paragraph (e) of these proposed
regulations, describing the organizations
to which disclosure applies, lists all the
organizations with respect to which
ASOs might legitimately need
information. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
person who timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is Casey Lothamer of the
Office of Division Counsel/Associate
Chief Counsel (Tax Exempt and
Government Entities), though other
persons in the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6104(c)-1 also issued under 26
U.S.C. 6104(c). * * *

Par. 2. Section 301.6104(c)-1 is
revised to read as follows:

§301.6104(c)-1 Disclosure of certain
information to state officials.

(a) In general. (1) Subject to the
disclosure, recordkeeping, and
safeguard provisions of section 6103,
and upon written request by an
appropriate state officer (ASO, as
defined in paragraph (i)(1) of this
section), the IRS may disclose or make
available to the ASO the returns and
return information described in
paragraph (c) of this section with
respect to—

(i) any organization described or
formerly described in section 501(c)(3)
and exempt or formerly exempt from
taxation under section 501(a) (a
charitable organization); or

(ii) any organization that has applied
for recognition as an organization
described in section 501(c)(3) (an
applicant).

Such information shall be disclosed
or made available only as necessary to
administer state laws regulating
charitable organizations.

(2) Subject to the disclosure,
recordkeeping, and safeguard provisions
of section 6103, and upon written
request by an ASO, the IRS may disclose
or make available to the ASO returns
and return information regarding any
organization described or formerly
described in section 501(c) other than
section 501(c)(1) or (c)(3). Such
information shall be disclosed or made
available only as necessary to
administer state laws regulating the
solicitation or administration of the
charitable funds or charitable assets of
these organizations.

(b) Disclosure agreement. The IRS
may require an ASO to execute a
disclosure agreement or similar
document specifying the procedures,
terms, and conditions for the disclosure
or inspection of information under
section 6104(c), including compliance
with the safeguards prescribed by
section 6103(p)(4), as well as specifying
the information to be disclosed. Such an
agreement or similar document shall
constitute the request for disclosure
required by section 6104(c)(1)(C), as
well as the written request required by
section 6104(c)(2)(C)(i) and (c)(3). For
security guidelines and other safeguards
for protecting returns and return
information, see guidance published by
the IRS. See, for example, IRS
Publication 1075, “Tax Information
Security Guidelines for Federal, State
and Local Agencies and Entities.”

(c) Disclosures regarding charitable
organizations and applicants. (1) With
respect to any organization described in
paragraph (d) of this section, the IRS
may disclose or make available for
inspection under section 6104(c)(1) and
(c)(2) to an ASO the following returns
and return information with respect to
a charitable organization or applicant:

(i) A refusal or proposed refusal to
recognize an organization’s exemption
as a charitable organization (a final or
proposed denial letter).

(ii) Information regarding a grant of
exemption following a proposed denial.
(iii) A revocation of exemption as a

charitable organization (a final
revocation letter), including a notice of
termination or dissolution.
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(iv) A proposed revocation of
recognition of exemption as a charitable
organization (a proposed revocation
letter).

(v) Information regarding the final
disposition of a proposed revocation of
recognition other than by final
revocation.

(vi) A notice of deficiency or
proposed notice of deficiency of tax
imposed under section 507 or chapter
41 or 42 on the organization or a taxable
person (as described in paragraph (i)(4)
of this section).

(vii) Information regarding the final
disposition of a proposed notice of
deficiency of tax imposed under section
507 or chapter 41 or 42 on the
organization other than by issuance of a
final notice of deficiency.

(viii) The names, addresses, and
taxpayer identification numbers of
applicants for charitable status,
provided on an applicant-by-applicant
basis or by periodic lists of applicants.
Under this provision the IRS may
respond to inquiries from an ASO as to
whether a particular organization has
applied for recognition of exemption as
a charitable organization.

(ix) Information regarding the final
disposition of an application for
recognition of exemption where no
proposed denial letter is issued,
including whether the application was
withdrawn or whether the applicant
failed to establish its exemption.

(x) Returns and other return
information relating to the return
information described in this paragraph
(c)(1), except for returns and return
information relating to proposed notices
of deficiency described in paragraph
(c)(1)(vi) of this section with respect to
taxable persons.

(2) The IRS may disclose or make
available for inspection returns and
return information of a charitable
organization or applicant, if the IRS
determines that such information might
constitute evidence of noncompliance
with the laws under the jurisdiction of
the ASO regulating charitable
organizations and applicants. Such
information may be disclosed on the
IRS’ own initiative. Disclosures under
this paragraph (c)(2) may be made
before the IRS issues a proposed
determination (denial of recognition,
revocation, or notice of deficiency) or
any other action by the IRS described in
this section.

(d) Organizations to which disclosure
applies. Regarding the information
described in paragraphs (a)(2) and (c) of
this section, the IRS will disclose or
make available for inspection to an ASO
such information only with respect to—

(1) an organization formed under the
laws of the ASO’s state;

(2) an organization, the principal
office of which is located in the ASO’s
state;

(3) an organization that, as
determined by the IRS, is or might be
subject to the laws of the ASO’s state
regulating charitable organizations or
the solicitation or administration of
charitable funds or charitable assets; or

(4) a private foundation required by
§1.6033—-2(a)(iv) to list the ASQ’s state
on any of the foundation’s returns filed
for its last five years.

(e) Disclosure limitations.
Notwithstanding any other provision of
this section, the IRS will not disclose or
make available for inspection under
section 6104(c) any information, the
disclosure of which it determines would
seriously impair federal tax
administration, including, but not
limited to—

(1) identification of a confidential
informant or interference with a civil or
criminal tax investigation; and

(2) information obtained pursuant to a
tax convention between the United
States and a foreign government (see
section 6105(c)(2) for the definition of
tax convention).

(f) Disclosure recipients—(1) In
general. The IRS may disclose returns
and return information under section
6104(c) to, or make it available for
inspection by—

(1) an ASO, as defined in paragraph
(i)(1) of this section, or

(ii) a person other than an ASO, but
only if that person is a state officer or
employee designated by the ASO to
receive information under section
6104(c) on behalf of the ASO, as
specified in paragraph (f)(2) of this
section.

(2) Designation by ASO. An ASO may
designate state officers or employees to
receive information under section
6104(c) on the ASO’s behalf by
specifying in writing each person’s
name and job title, and the name and
address of the person’s office. The ASO
must promptly notify the IRS in writing
of any additions, deletions, or other
changes to the list of designated
persons.

(g) Redisclosure. An ASO to whom a
return or return information has been
disclosed may thereafter disclose such
information—

(1) to another state officer or
employee only as necessary to
administer state laws governing
charitable organizations or state laws
regulating the solicitation or
administration of charitable funds or
charitable assets of noncharitable
exempt organizations; or

(2) except as provided in paragraph
(h)(1) of this section, to another state
officer or employee who is personally
and directly preparing for a civil
proceeding before a state administrative
body or court in a matter involving the
enforcement of state laws regulating
organizations with respect to which
information can be disclosed under this
section, solely for use in such a
proceeding, but only if—

(i) the organization or a taxable person
is a party to the proceeding, or the
proceeding arose out of, or in
connection with, determining the civil
liability of the organization or a taxable
person, or collecting such civil liability,
under state laws governing
organizations with respect to which
information can be disclosed under this
section;

(ii) the treatment of an item reflected
on such a return is directly related to
the resolution of an issue in the
proceeding; or

(iii) the return or return information
directly relates to a transactional
relationship between the organization or
a taxable person and a person who is a
party to the proceeding that directly
affects the resolution of an issue in the
proceeding.

(h) Redisclosure limitations. (1) Before
disclosing in a state administrative or
judicial proceeding, or to any party as
provided by paragraph (g)(2) of this
section, any return or return information
received under section 6104(c), the ASO
shall notify the IRS of the intention to
make such a disclosure. No state officer
or employee shall make such a
disclosure except in accordance with
any conditions the IRS might impose in
response to the ASO’s notice of intent.
No such disclosure shall be made if the
IRS determines that the disclosure
would seriously impair Federal tax
administration.

(2) An ASO to whom a return or
return information has been disclosed
shall not disclose that information to an
agent or contractor.

(i) Definitions. (1) Appropriate state
officer means—

(i) the state attorney general;

(ii) the state tax officer;

(iii) with respect to a charitable
organization or applicant, any state
officer other than the attorney general or
tax officer charged with overseeing
charitable organizations; and

(iv) with respect to a section 501(c)
organization that is not described in
section 501(c)(1) or (c)(3), the head of
the agency designated by the state
attorney general as having primary
responsibility for overseeing the
solicitation of funds for charitable
purposes. A state officer described in
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paragraph (i)(1)(iii) or (i)(1)(iv) of this
section must show that the officer is an
ASO by presenting a letter from the state
attorney general describing the
functions and authority of the officer
under state law, with sufficient facts for
the IRS to determine that the officer is
an ASO.

(2) Return has the same meaning as in
section 6103(b)(1).

(3) Return information has the same
meaning as in section 6103(b)(2).

(4) Taxable person means any person
who is liable or potentially liable for
excise taxes under chapter 41 or 42.
Such a person includes—

(i) a disqualified person described in
section 4946(a)(1), 4951(e)(4), or 4958(f);

(ii) a foundation manager described in
section 4946(b);

(iii) an organization manager
described in section 4955(f)(2) or
4958(f)(2);

(iv) a person described in section
4958(c)(3)(B);

(v) an entity manager described in
section 4965(d); and

(vi) a fund manager described in
section 4966(d)(3).

(j) Failure to comply. Upon a
determination that an ASO has failed to
comply with the requirements of section
6103(p)(4), the IRS may take the actions
it deems necessary to ensure
compliance, including the refusal to
disclose any further returns or return
information to the ASO until the IRS
determines that the requirements have
been met. For procedures for the
administrative review of a
determination that an authorized
recipient has failed to safeguard returns
or return information, see
§301.6103(p)(7)-1.

(k) Effective/applicability date. The
rules of this section apply to taxable
years beginning on or after the date of
publication in the Federal Register of
the Treasury decision adopting these
rules as final regulations.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2011-6011 Filed 3-14-11; 8:45 am]
BILLING CODE 4830-01-P

POSTAL SERVICE
39 CFR Part 952

Rules of Practice in Proceedings
Relative to False Representation and
Lottery Orders

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service is
proposing to adopt revised rules for
proceedings relative to false
representation and lottery orders. The
primary purpose of this exercise is to
update and align the rules with current
practices.
DATES: Comments must be received on
or before April 14, 2011.
FOR FURTHER INFORMATION CONTACT:
Diane M. Mego, Esq., 703—-812-1905.
SUPPLEMENTARY INFORMATION: The Postal
Service is proposing to adopt revised
rules for 39 CFR Part 952. These revised
rules of procedure have the same
general coverage as the existing rules.
However, the revised rules have been
updated, are more comprehensive than
the existing rules, and are intended to
reflect more precisely current practice.
These revised rules will completely
replace the existing rules of practice and
once adopted as a final rule, will be
effective immediately in accordance
with section 952.2. While the language
of the proposed rules may have changed
considerably for clarity, and to reflect
more precisely the practices in these
matters, we here identify the most
significant changes of substance.
Section 952.7 is renamed from “Notice
of answer and hearing” to “Notice of
docketing and answer.” Under the
previous rules, a hearing was
automatically scheduled for hearing
thirty days from receipt of the
complaint. Hearings are now scheduled
as needed by the presiding officer after
the pleadings have been received. The
notice from the Recorder will include
the notice that the matter has been
docketed and advise Respondent that an
answer is required within 30 days.
Section 952.8 is modified to simplify
service of the complaint and now
requires Complainant to complete
service of the notice of docketing and
answer due date along with a copy of
the complaint. Previously, the Recorder
was required to forward the complaint
and the notice of docketing and hearing
due date to the local postmaster, who in
turn served Respondent. The local
postmasters have been removed from
the procedure. The Recorder will now
forward a copy of the notice of
docketing and answer due date (see
revised section 952.7), a copy of these
rules and a docketed copy of the
complaint to Complainant. Complainant
is then responsible for obtaining service
through certified mail, return receipt
requested. Service is now complete
upon mailing. Complainant is required
to file either a receipt acknowledging
the delivery of the notice or an affidavit
of service if the mail is returned. Service
may also be accomplished by hand.

Section 952.9 is modified to require
the parties, after the filing of the initial
complaint, to serve all pleadings,
motions, proposed orders and other
documents for the record on the
opposing party and provide an
appropriate affidavit of service. The new
rule clarifies that discovery does not
need to be filed with the presiding
officer unless the parties are seeking to
include it in the record or the presiding
officer so orders. In addition, the rule is
changed to allow the filing of pleadings,
motions, proposed orders and other
documents by facsimile and electronic
mail at the discretion of the presiding
officer.

Section 952.11 is modified to
authorize the presiding officer to rule
that a party that fails to respond to or
comply with any order is in default.
Currently, only a Respondent can be
found in default and only for either
failing to file an answer or for failing to
appear at a hearing. The new rule will
allow the presiding officer to enter a
default against a non-responding party
even if the initial pleadings have been
received.

Section 952.16 requires an attorney
representing Respondent to file a notice
of appearance. An attorney for either
party who is seeking to withdraw from
representation must file a motion to
withdraw, which will be granted at the
discretion of the presiding officer. If a
successor attorney is not appointed at
the same time for Respondent, the
withdrawn attorney must provide
adequate contact information for
Respondent.

Section 952.17(b)(10) is added to
allow the presiding officer to resolve the
proceeding on the written record
without a hearing either at the request
of the parties or on the presiding
officer’s own initiative. The current
rules do not specifically allow for
proceeding on the written record
without a hearing.

Section 952.17(b)(11) is added to
allow for a hearing to be conducted by
telephone, video conference, or other
appropriate means.

Section 952.21 is modified to allow
the parties to participate in voluntary
discovery without the intervention of
the presiding officer and to clarify the
discovery rules.

Accordingly, the Postal Service
invites public comment on the
following proposed rules.

List of Subjects in 39 CFR Part 952

Administrative practice and
procedure, Fraud, False
Representations, Lotteries, Penalties,
Postal Service.
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For the reasons stated in the
preamble, the Postal Service proposes to
revise 39 CFR part 952 to read as
follows:

PART 952—RULES OF PRACTICE IN
PROCEEDINGS RELATIVE TO FALSE
REPRESENTATION AND LOTTERY
ORDERS

Sec.
952.1
952.2
952.3
952.4
952.5
952.6
952.7
952.8
952.9
952.10
952.11
952.12
952.13
952.14
952.15
952.16
952.17
952.18
952.19
952.20
952.21
952.22
952.23

Authority.
Scope.
Informal dispositions.
Office business hours.
Complaints.
Interim impounding.
Notice of docketing and answer.
Service.
Filing documents for the record.
Answer.
Default.
Amendment of pleadings.
Continuances and extensions.
Hearings.
Change of place of hearings.
Appearances.
Presiding officers.
Evidence.
Subpoenas.
Witness fees.
Discovery.
Transcript.
Proposed findings and conclusions.
952.24 Decisions.
952.25 Exceptions to initial decision or
tentative decision.
952.26 Judicial Officer.
952.27 Motion for reconsideration.
952.28 Orders.
952.29 Modification or revocation of
orders.
952.30 Supplemental orders.
952.31 Computation of time.
952.32 Official record.
952.33 Public information.
952.34 Ex parte communications.

Authority: 39 U.S.C. 204, 401, 3005, 3012,
3016.

§952.1 Authority.

These rules of practice are issued by
the Judicial Officer of the United States
Postal Service (see § 952.26) pursuant to
authority delegated by the Postmaster
General, and in accordance with 39
U.S.C. 3005, and are governed by the
Administrative Procedure Act, 5 U.S.C.
551, et seq.

§952.2 Scope.

These rules of practice shall be
applicable in all formal proceedings
before the Postal Service under 39
U.S.C. 3005, including such cases
instituted under prior rules of practice
pertaining to these or predecessor
statutes, unless timely shown to be
prejudicial to Respondent.

§952.3 Informal dispositions.

This part does not preclude the
disposition of any matter by agreement

between the parties either before or after
the filing of a complaint when time, the
nature of the proceeding, and the public
interest permit.

§952.4 Office business hours.

The offices of the officials identified
in these rules are located at 2101 Wilson
Boulevard, Suite 600, Arlington, VA
22201-3078, and are open Monday
through Friday except holidays from
8:15 a.m. to 4:45 p.m.

§952.5 Complaints.

When the Chief Postal Inspector or his
or her designated representative
believes that a person is using the mails
in a manner requiring formal
administrative action under 39 U.S.C.
3005, he or she shall prepare and file
with the Recorder a complaint which
names the person involved; states the
name, address and telephone number of
the attorney representing Complainant;
states the legal authority and
jurisdiction under which the proceeding
is initiated; states the facts in a manner
sufficient to enable the person named
therein to answer; and requests the
issuance of an appropriate order or
orders and/or the assessment of civil
penalties. Complainant shall attach to
the complaint a copy of the order or
orders requested which may, at any time
during the proceedings, be modified.
The person named in the complaint
shall be known as “Respondent”, and
the Chief Postal Inspector or his or her
designee shall be known as
“Complainant”. The term “person”

(1 U.S.C. 1) shall include any name,
address, number or other designation
under or by use of which Respondent
seeks remittances of money or property
through the mail.

§952.6 Interim impounding.

In preparation for or during the
pendency of a proceeding initiated
under 39 U.S.C. 3005, mail addressed to
Respondent may be impounded upon
obtaining an appropriate order from a
United States District Court, as provided
in 39 U.S.C. 3007.

§952.7 Notice of docketing and answer.

(a) Upon receipt of a complaint filed
against a Respondent whose mailing
address is within the United States, the
Recorder shall issue a notice of
docketing and answer due date stating
the date for an answer which shall not
exceed 30 days from the service of the
complaint and a reference to the effect
of failure to file an answer and/or the
assessment of civil penalties authorized
by 39 U.S.C. 3012. (See §§952.10 and
952.11).

(b) Upon receipt of a complaint filed
against a Respondent whose mailing

address is not within the United States,
the Judicial Officer shall review the
complaint and any supporting
information and determine whether a
prima facie showing has been made that
Respondent is engaged in conduct
warranting issuance of the orders
authorized by 39 U.S.C. 3005(a). Where
the Judicial Officer concludes that a
prima facie showing has not been made
the complaint shall be dismissed. Where
the Judicial Officer concludes that a
prima facie showing has been made, he
or she shall issue a tentative decision
and orders which: set forth findings of
fact and conclusions of law; direct
Respondent to cease and desist from
engaging in conduct warranting the
issuance of an order authorized by 39
U.S.C. 3005(a); direct that postal money
orders drawn to the order of Respondent
not be paid for 45 days from date of the
tentative decision; direct that mail
addressed to Respondent be forwarded
to designated facilities and detained for
45 days from the date of the tentative
decision subject to survey by
Respondent and release of mail
unrelated to the matter complained of;
tentatively assess such civil penalties as
he considers appropriate under
applicable law; and provide that unless
Respondent presents, within 45 days of
the date of the tentative decision, good
cause for dismissing the complaint, or
modifying the tentative decision and
orders, the tentative decision and orders
shall become final. The Judicial Officer
may, upon a showing of good cause
made within 45 days of the date of the
tentative decision, hold a hearing to
determine whether the tentative
decision and orders should be revoked,
modified, or allowed to become final.
Should a hearing be granted, the
Judicial Officer may modify the
tentative decision and orders to extend
the time during which the payment of
postal money orders payable to
Respondent is suspended and mail
addressed to Respondent is detained.

§952.8 Service.

(a) Where Respondent’s mailing
address is within the United States, the
Recorder shall cause a notice of
docketing and answer due date (the
“Notice”), a copy of these rules of
practice, and a copy of the complaint to
be transmitted to Complainant who
shall serve those documents upon
Respondent or his or her agent by
certified mail, return receipt requested.
Service shall be complete upon mailing.
A receipt acknowledging delivery of the
notice shall be secured from Respondent
or his or her agent and forwarded to the
Recorder, U.S. Postal Service, 2101
Wilson Boulevard, Suite 600, Arlington,
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VA 22201-3078, to become a part of the
official record. In the absence of a
receipt, Complainant shall file an
Affidavit of Service, along with returned
undelivered mail, or other appropriate
evidence of service, with the Recorder.
In the alternative Complainant may, in
its discretion, effectuate service by hand
on Respondent and file an Affidavit of
Service with the Recorder.

(b) Where the only address against
which Complainant seeks relief is
outside the United States, a copy of the
complaint, the tentative decision, and a
copy of these rules of practice shall be
sent by international mail, return receipt
requested, by the Recorder to the
address cited in the complaint. A
written statement by the Recorder
noting the time and place of mailing
shall be accepted as evidence of service
in the event a signed return receipt is
not returned to the Recorder.

§952.9 Filing documents for the record.

(a) Each party shall file with the
Recorder pleadings, motions, proposed
orders, and other documents for the
record. Discovery need not be filed
except as may be sought to be included
in the record, or as may be ordered by
the presiding officer. Each filing after
the initial complaint shall be served
upon all other parties to the proceeding
by the filing party, and an affidavit of
such service signed and dated by the
filing party shall be included on the last
page of such filing, which shall state as
follows:

I, [name of filing party] hereby certify that I
served the within [title of document] upon
each party of record by electronic mail or
first class mail on [date].

(b) The parties shall file one original
of all documents filed under this section
unless otherwise ordered by the
presiding officer.

(c) Documents shall be dated and state
the docket number and title of the
proceeding. Any pleading or other
document required by order of the
presiding officer to be filed by a
specified date must be received by the
Recorder on or before such date. The
date of filing shall be entered thereon by
the Recorder.

(d) The presiding officer may permit
filing of pleadings, motions, proposed
orders, and other documents for the
record by facsimile or by electronic mail
with the Recorder.

§952.10 Answer.

(a) The answer shall contain a concise
statement admitting, denying, or
explaining each of the allegations set
forth in the complaint.

(b) Any facts alleged in the complaint
which are not denied or are expressly

admitted in the answer may be
considered as proved, and no further
evidence regarding these facts need be
adduced at the hearing.

(c) The answer shall be signed
personally by an individual
Respondent, or in the case of a
partnership by one of the partners, or,
in the case of a corporation or
association, by an officer thereof.

(d) The answer shall set forth
Respondent’s address, electronic mail
address, and telephone number or the
name, address, electronic mail address,
and telephone number of an attorney
representing Respondent.

(e) The answer shall affirmatively
state whether the Respondent will
appear in person or by counsel at the
hearing.

(f) In lieu of appearing at the hearing
in person or by counsel, Respondent
may request that the matter be
submitted for determination pursuant to
§952.17(b)(10).

§952.11 Default.

(a) If Respondent fails to file an
answer within the time specified in the
notice of docketing and answer,
Respondent may be deemed in default,
and to have waived hearing and further
procedural steps. The Judicial Officer
may thereafter issue orders and/or
assess civil penalties without further
notice.

(b) If Respondent files an answer but
fails to appear at the hearing,
Respondent may, unless timely
indications to the contrary are received,
be deemed to have abandoned the
intention to present a defense to the
charges of the complaint, and the
Judicial Officer, without further notice
to Respondent, may issue the orders
and/or assess civil penalties sought in
the complaint.

(c) If Respondent or Complainant fails
to respond to or comply with an order
of the presiding officer, the party may be
held in default, and absent good cause
shown, the party may be deemed to
have abandoned the intention to present
a defense, or to prosecute the complaint,
and the presiding officer or Judicial
Officer, without further notice to the
offending party, may, as appropriate,
dismiss the complaint or issue the
orders and/or assess civil penalties
sought in the complaint.

§952.12 Amendment of pleadings.

(a) Amendments shall be filed with
the Recorder.

(b) By consent of the parties, a
pleading may be amended at any time.
Also, a party may move to amend a
pleading at any time prior to the close
of the hearing and, provided that the

amendment is reasonably within the
scope of the proceeding initiated by the
complaint, the presiding officer rule on
the motion as he or she deems to be fair
and equitable to the parties.

(c) When issues not raised by the
pleadings but reasonably within the
scope of the proceedings initiated by the
complaint are tried by express or
implied consent of the parties, they
shall be treated in all respects as if they
had been raised in the pleadings. Such
amendments as may be necessary to
conform the pleadings to the evidence
and to raise such issues may be allowed
at any time upon the motion of any
party.

(d) If a party objects to the
introduction of evidence at the hearing
on the ground that it is not within the
issues raised by the pleadings, but fails
to satisfy the presiding officer that an
amendment of the pleadings would
prejudice him or her on the merits, the
presiding officer may allow the
pleadings to be amended and may grant
a continuance to enable the objecting
party to rebut the evidence presented.

(e) The presiding officer may, upon
reasonable notice and upon such terms
as are just, permit service of a
supplemental pleading setting forth
transactions, occurrences, or events
which have occurred since the date of
the pleading sought to be supplemented
and which are relevant to any of the
issues involved.

§952.13 Continuances and extensions.

Continuances and extensions will not
be granted by the presiding officer
except for good cause shown.

§952.14 Hearings.

Hearings are held at 2101 Wilson
Boulevard, Suite 600, Arlington, VA
22201-3078, or other locations
designated by the presiding officer.
Time, date, and location for the hearing
shall be set by the presiding officer in
his or her sole discretion.

§952.15 Change of place of hearings.

A party may file a request that a
hearing be held to receive evidence in
his or her behalf at a place other than
that designated in § 952.14. The party
shall support the request with a
statement outlining:

(a) The evidence to be offered in such
place;

(b) The names and addresses of the
witnesses who will testify; and,

(c) The reasons why such evidence
cannot be produced at Arlington, VA.

The presiding officer shall give
consideration to the convenience and
necessity of the parties and witnesses
and the relevance of the evidence to be
offered.
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§952.16 Appearances.

(a) Respondent may appear and be
heard in person or by attorney. A Notice
of Appearance must be filed by any
attorney representing Respondent.

(b) An attorney may practice before
the Postal Service in accordance with
applicable rules issued by the Judicial
Officer. See 39 CFR part 951.

(c) When Respondent is represented
by an attorney, all pleadings and other
papers subsequent to the complaint
shall be mailed to the attorney.

(d) Withdrawal by any attorney
representing a party must be preceded
by a motion to withdraw stating the
reasons therefore, and shall be granted
in the discretion of the presiding officer.
If a successor attorney is not appointed
at the same time, withdrawing counsel
shall provide adequate contact
information for Respondent.

(e) Parties must promptly file a notice
of change of attorney.

§952.17 Presiding officers.

(a) The presiding officer at any
hearing shall be an Administrative Law
Judge qualified in accordance with law
or the Judicial Officer (39 U.S.C. 204).
The Chief Administrative Law Judge
shall assign cases. The Judicial Officer
may, for good cause shown, preside at
the hearing if an Administrative Law
Judge is unavailable.

(b) The presiding officer shall have
authority to:

(1) Administer oaths and affirmations;

(2) Examine witnesses;

(3) Rule upon offers of proof,
admissibility of evidence, and matters of
procedure;

(4) Order any pleading amended upon
motion of a party at any time prior to
the close of the hearing;

(5) Maintain discipline and decorum
and exclude from the hearing any
person acting in an inappropriate
manner;

(6) Require the filing of briefs or
memoranda of law on any matter upon
which he or she is required to rule;

(7) Order prehearing conferences for
the purpose of the settlement or
simplification of issues by the parties;

(8) Order the proceeding reopened at
any time prior to his or her decision for
the receipt of additional evidence;

(9) Render an initial decision, which
becomes the final agency decision
unless a timely appeal is taken, except
that the Judicial Officer may issue a
tentative or a final decision;

(10) Rule on motion by either party,
or on his or her own initiative, for a
determination on the written record in
lieu of an oral hearing in his or her sole
discretion;

(11) Rule on motion by either party,
or on his or her own initiative, to permit

a hearing to be conducted by telephone,
video conference, or other appropriate
means;

(12) Rule upon applications and
requests filed under §§952.19 and
952.21; and,

(13) Exercise all other authority
conferred upon the presiding officer by
the Administrative Procedure Act or
other applicable law.

§952.18 Evidence.

(a) Except as otherwise provided in
these rules, the Federal Rules of
Evidence shall govern. However, such
rules may be relaxed to the extent that
the presiding officer deems proper to
ensure a fair hearing. The presiding
officer may exclude irrelevant,
immaterial, or repetitious evidence.

(b) Testimony shall be under oath or
affirmation and witnesses shall be
subject to cross-examination.

(c) Agreed statements of fact may be
received in evidence.

(d) Official notice, judicial notice or
administrative notice of appropriate
information may be taken in the
discretion of the presiding officer.

(e) Authoritative writings of the
medical or other sciences, may be
admitted in evidence but only through
the testimony of expert witnesses or by
stipulation.

(f) Lay testimonials may be received
in evidence as proof of the efficacy or
quality of any product, service, or thing
sold through the mails, in the discretion
of the presiding officer.

(g) The written statement of a
competent witness may be received in
evidence provided that such statement
is relevant to the issues, that the witness
shall testify under oath at the hearing
that the statement is in all respects true,
and, in the case of expert witnesses, that
the statement correctly states the
witness’s opinion or knowledge
concerning the matters in question.

(h) A party which objects to the
admission of evidence shall explain the
grounds for the objection. Formal
exceptions to the rulings of the
presiding officer are unnecessary.

§952.19 Subpoenas.

(a) General. Upon written request of
either party filed with the Recorder or
on his or her own initiative, the
presiding officer may issue a subpoena
requiring:

(1) Testimony at a deposition. The
deposing of a witness in the city or
county where the witness resides or is
employed or transacts business in
person, or at another location
convenient for the witness that is
specifically determined by the presiding
officer;

(2) Testimony at a hearing. The
attendance of a witness for the purpose
of taking testimony at a hearing; and

(3) Production of records. The
production by the witness at a
deposition or hearing of records
designated in the subpoena.

(b) Voluntary cooperation. Each party
is expected:

(1) To cooperate and make available
witnesses and evidence under its
possession, custody or control as
requested by the other party, without
issuance of a subpoena, and

(2) To secure voluntary production of
desired third-party records whenever
possible.

(c) Requests for subpoenas. (1) A
request for a subpoena shall to the
extent practical be filed:

(i) At the same time a request for
deposition is filed; or

(ii) Fifteen (15) days before a
scheduled hearing where the attendance
of a witness at a hearing is sought.

(2) A request for a subpoena shall
state the reasonable scope and relevance
to the case of the testimony and of any
records sought.

(3) The presiding officer, in his or her
sole discretion, may honor requests for
subpoenas not presented within the
time limitations specified in this
paragraph.

(d) Motion to quash or modify. (1)
Upon written request by the person
subpoenaed or by a party, the presiding
officer may:

(I) Quash or modify the subpoena if it
is unreasonable, oppressive or for other
good cause shown, or

(I1) Require the person in whose
behalf the subpoena was issued to
advance the reasonable cost of
producing subpoenaed records. Where
circumstances require, the presiding
officer may act upon such a request at
any time after a copy has been served
upon the opposing party.

(2) Motions to quash or modify a
subpoena shall be filed within 10 days
of service, or at least one day prior to
any scheduled hearing, whichever first
occurs. The presiding officer, in his or
her sole discretion, may entertain
motions to quash or modify not made
within the time limitations specified in
this paragraph.

(e) Form; issuance. (1) Every
subpoena shall state the title of the
proceeding, shall cite 39 U.S.C.
3016(a)(2) as the authority under which
it is issued, and shall command each
person to whom it is directed to attend
and give testimony, and if appropriate,
to produce specified records at a time
and place therein specified. In issuing a
subpoena to a requesting party, the
presiding officer shall sign the subpoena
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and may, in his or her discretion, enter
the name of the witness and otherwise
leave it blank. The party to whom the
subpoena is issued shall complete the
subpoena before service.

(2) The party at whose instance a
subpoena is issued shall be responsible
for the payment of fees and mileage of
the witness in accordance with 28
U.S.C. 1821, or other applicable law,
and of the officer who serves the
subpoena. The failure to make payment
of such charges on demand may be
deemed by the presiding officer as
sufficient ground for striking the
testimony of the witness and the
evidence the witness has produced.

(f) Service—(1) In general. The party
requesting issuance of a subpoena shall
arrange for service.

(2) Service within the United States. A
subpoena issued under this section may
be served by a person designated under
18 U.S.C. 3061 or by a United States
marshal or deputy marshal, or by any
other person who is not a party and not
less than 18 years of age at any place
within the territorial jurisdiction of any
court of the United States.

(3) Service outside the United States.
Any such subpoena may be served upon
any person who is not to be found
within the territorial jurisdiction of any
court of the United States, in such
manner as the Federal Rules of Civil
Procedure prescribe for service in a
foreign country. To the extent that the
courts of the United States may assert
jurisdiction over such person consistent
with due process, the United States
District Court for the District of
Columbia shall have the same
jurisdiction to take any action
respecting compliance with this section
by such person that such court would
have if such person were personally
within the jurisdiction of such court.

(4) Service on business persons.
Service of any such subpoena may be
made upon a partnership, corporation,
association, or other legal entity by:

(i) Delivering a duly executed copy
thereof to any partner, executive officer,
managing agent, or general agent
thereof, or to any agent thereof
authorized by appointment or by law to
receive service of process on behalf of
such partnership, corporation,
association, or entity;

(ii) Delivering a duly executed copy
thereof to the principal office or place
of business of the partnership,
corporation, association, or entity; or

(iii) Depositing such copy in the
United States mails, by registered or
certified mail, return receipt requested,
duly addressed to such partnership,
corporation, association, or entity at its
principal office or place of business.

(5) Service on natural persons.
Service of any subpoena may be made
upon any natural person by:

(i) Delivering a duly executed copy to
the person to be served; or

(ii) Depositing such copy in the
United States mails, by registered or
certified mail, return receipt requested,
duly addressed to such person at his or
her residence or principal office or place
of business.

(6) Verified return. A verified return
by the individual serving any such
subpoena setting forth the manner of
such service shall constitute proof of
service. In the case of service by
registered or certified mail, such return
shall be accompanied by the return post
office receipt of delivery of such
subpoena, or a statement of service by
registered or certified mail in the event
that receipt of delivery is unavailable.

(g) Contumacy or refusal to obey a
subpoena. In the case of refusal to obey
a subpoena, the Judicial Officer may
request the Attorney General to petition
the district court for any district in
which the person receiving the
subpoena resides, is found, or conducts
business (or in the case of a person
outside the territorial jurisdiction of any
district court, the district court for the
District of Columbia) to issue an
appropriate order for the enforcement of
such subpoena. Any failure to obey such
order of the court may be punishable as
contempt.

§952.20 Witness fees.

The Postal Service does not pay fees
and expenses for Respondent’s
witnesses or for depositions requested
by Respondent, unless otherwise
ordered by the presiding officer.

§952.21 Discovery.

(a) Voluntary discovery. The parties
are encouraged to engage in voluntary
discovery procedures. In connection
with any deposition or other discovery
procedure, the presiding officer may
issue any order which justice requires to
protect a party or person from
annoyance, embarrassment, oppression,
or undue burden or expense, and those
orders may include limitations on the
scope, method, time and place for
discovery, and provisions for protecting
the secrecy of confidential information
or documents.

(b) Discovery disputes. The parties are
required to make a good faith effort to
resolve objections to discovery requests
informally. A party receiving an
objection to a discovery request, or a
party which believes that another
party’s response to a discovery request
is incomplete or entirely absent, may
file a motion to compel a response, but

such a motion must include a
representation that the moving party has
tried in good faith, prior to filing the
motion, to resolve the matter informally.
The motion to compel shall include a
copy of each discovery request at issue
and the response, if any.

(c) Discovery limitations. The
presiding officer may limit the
frequency or extent of use of discovery
methods described in these rules. In
doing so, generally the presiding officer
will consider whether:

(1) The discovery sought is
unreasonably cumulative or duplicative,
or is obtainable from some other source
that is more convenient, less
burdensome, or less expensive;

(2) The party seeking discovery has
had ample opportunity by discovery in
the case to obtain the information
sought; or

(3) The discovery is unduly
burdensome and expensive, taking into
account the needs of the case, the
amount in controversy, limitations on
the parties’ resources, and the
importance of the issues at stake.

(d) Interrogatories. At any time after
service of the complaint, a party may
serve on the other party written
interrogatories to be answered
separately in writing, signed under oath
and returned within 30 days. Upon
timely objection, the presiding officer
will determine the extent to which the
interrogatories will be permitted.

(e) Requests for admission. At any
time after service of the complaint, a
party may serve upon the other party a
request for the admission of specified
facts. Within 30 days after service, the
party served shall answer each
requested fact or file objections thereto.
The factual propositions set out in the
request may be ordered by the presiding
officer as deemed admitted upon the
failure of a party to respond timely and
fully to the request for admissions.

(f) Requests for production of
documents. At any time after service of
the complaint, a party may serve on the
other party written requests for the
production, inspection, and copying of
any documents, electronically stored
information, or things, to be answered
within 30 days. Upon timely objection,
the presiding officer will determine the
extent to which the requests must be
satisfied, and if the parties cannot
themselves agree thereon, the presiding
officer shall specify just terms and
conditions for compliance.

(g) Depositions. Except as stated
herein, depositions shall be conducted
in accordance with Rule 30 of the
Federal Rules of Civil Procedure.

(1) After a complaint has been filed
and docketed, the parties may mutually
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agree to, or the presiding officer may,
upon application of either party and for
good cause shown, order the taking of
testimony of any person by deposition
upon oral examination or written
interrogatories before any officer
authorized to administer oaths at the
place of examination, for use as
evidence or for purpose of discovery.
The application for order shall specify
whether the purpose of the deposition is
discovery or for use as evidence.

(2) The time, place, and manner of
conducting depositions shall be as
mutually agreed by the parties or, failing
such agreement, and upon proper
application, governed by order of the
presiding officer.

(3) No testimony taken by deposition
shall be considered as part of the
evidence in the hearing of an appeal
unless and until such testimony is
offered and received in evidence at or
before such hearing. It will not
ordinarily be received in evidence if the
deponent is available to testify at the
hearing, but the presiding officer may
admit testimony taken by deposition in
his or her discretion. A deposition may
be used to contradict or impeach the
testimony of the witness given at the
hearing. In cases submitted on the
written record in lieu of an oral hearing,
the presiding officer may, in his or her
discretion, receive depositions as
evidence in supplementation of that
record.

(4) Each party shall bear its own
expenses associated with the taking of
any deposition unless otherwise ordered
by the presiding officer.

(h) Sanctions. If a party fails to appear
for a deposition, after being served with
a proper notice, or fails to serve answers
or objections to interrogatories, requests
for admissions, or requests for the
production or inspection of documents,
after proper service, the party seeking
discovery may request that the presiding
officer impose appropriate orders.
Failure of a party to comply with an
order pursuant to this rule may result in
the presiding officer’s ruling that the
disobedient party may not support or
oppose designated charges or defenses
or may not introduce designated matters
in evidence. The presiding officer may
also infer from the disobedient party’s
failure to comply with the order that the
facts to which the order related would,
if produced or admitted, be adverse to
such party’s interests. In the sole
discretion of the presiding officer,
failure of a party to comply with an
order pursuant to this rule may result in
the presiding officer’s issuance of an
order of default under § 952.11(c).

§952.22 Transcript.

(a) Hearings shall be reported and
transcribed by a court reporter.
Argument upon any matter may be
excluded from the transcript by order of
the presiding officer. A copy of the
transcript shall be a part of the record
and the sole official transcript of the
proceeding. Copies of the transcript
shall be supplied to the parties to the
proceeding by the reporter at rates not
to exceed the maximum rates fixed by
contract between the Postal Service and
the reporter. Copies of parts of the
official record including exhibits
admitted into evidence, other than the
transcript, may be obtained by
Respondent from the Recorder upon the
payment of reasonable copying charges.
Items that cannot reasonably be
photocopied may be photographed and
furnished in that form.

(b) Changes in the official transcript
may be ordered by the presiding officer
only to correct errors affecting substance
and then only in the manner herein
provided. Within 10 days after the
receipt by any party of a copy of the
official transcript, or any part thereof, he
or she may file a motion requesting
correction of the transcript. Opposing
counsel shall, within such time as may
be specified by the presiding officer,
notify the presiding officer in writing of
his or her concurrence or disagreement
with the requested corrections. Failure
to interpose timely objection to a
proposed correction shall be considered
to be concurrence. Thereafter, the
presiding officer shall by order specify
the corrections to be made in the
transcript. The presiding officer on his
or her own initiative may order
corrections to be made in the transcript
with prompt notice to the parties of the
proceeding. Any changes ordered by the
presiding officer other than by
agreement of the parties shall be subject
to objection and exception.

§952.23 Proposed findings and
conclusions.

(a) Each party to a proceeding, except
one who fails to answer the complaint
or, having answered, either fails to
appear at the hearing or indicates in the
answer that he or she does not desire to
appear, may, unless at the discretion of
the presiding officer such is not
appropriate, submit proposed findings
of fact, conclusions of law, orders and
supporting reasons either in oral or
written form in the discretion of the
presiding officer. The presiding officer
may also require parties to any
proceeding to submit proposed findings
of fact, conclusions of law, orders, and
supporting reasons. Unless given orally,
the date set for filing of proposed

findings of fact, conclusions of law,
orders and supporting reasons shall be
within 30 days after the delivery of the
official transcript to the Recorder who
shall notify both parties of the date of
its receipt. The filing date for proposed
findings of fact, conclusions of law,
orders and supporting reasons shall be
the same for both parties. If not
submitted by such date, or unless
extension of time for the filing thereof
is granted, they will not be included in
the record or given consideration.

(b) Except when presented orally
before the close of the hearing, proposed
findings of fact shall be set forth in
serially numbered paragraphs and shall
state with particularity all evidentiary
facts in the record with appropriate
citations to the transcript or exhibits
supporting the proposed findings. Each
proposed conclusion shall be separately
stated.

(c) Except when presented orally
before the close of the hearing, proposed
orders shall state the statutory basis of
the order and, with respect to orders
proposed to be issued pursuant to 39
U.S.C. 3005(a)(3), shall be set forth in
serially numbered paragraphs stating
with particularity the representations
Respondent and its representative shall
cease and desist from using for the
purpose of obtaining money or property
through the mail.

§952.24 Decisions.

(a) Initial decision by Administrative
Law Judge. A written initial decision
shall be rendered by an Administrative
Law Judge as soon as practical after
completion of the hearing, or after close
of the record in matters heard upon the
written record in lieu of an oral hearing
under § 952.17(b)(10). The initial
decision shall include findings and
conclusions with the reasons therefor
upon all the material issues of fact or
law presented on the record, and the
appropriate orders or denial thereof.
The initial decision shall become the
final agency decision unless an appeal
is taken in accordance with § 952.25.

(b) Tentative or final decision by the
Judicial Officer. When the Judicial
Officer presides at the hearing he or she
shall issue a final or a tentative
decision. Such decision shall include
findings and conclusions with the
reasons therefor upon all the material
issues of fact or law presented on the
record, and the appropriate orders or
denial thereof. The tentative decision
shall become the final agency decision
unless exceptions are filed in
accordance with §952.25.

(c) Oral decisions. The presiding
officer may render an oral decision (an
initial decision by an Administrative
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Law Judge, or a tentative or final
decision by the Judicial Officer) at the
close of the hearing when the nature of
the case and the public interest warrant.
A party which desires an oral decision
shall notify the presiding officer and the
opposing party at least 5 days prior to
the date set for the hearing. Either party
may submit proposed findings,
conclusions, and proposed orders either
orally or in writing at the conclusion of
the hearing.

§952.25 Exceptions to initial decision or
tentative decision.

(a) A party in a proceeding presided
over by an Administrative Law Judge
may appeal to the Judicial Officer by
filing exceptions in a brief on appeal
within 15 days from the receipt of the
Administrative Law Judge’s initial
decision.

(b) A party in a proceeding presided
over by the Judicial Officer may file
exceptions within 15 days from the
receipt of the Judicial Officer’s tentative
decision.

(c) If an initial or tentative decision is
rendered orally by the presiding officer
at the close of the hearing, he or she may
then orally provide notice to the parties
participating in the hearing of the time
limit within which an appeal must be
filed.

(d) The date for filing the reply to an
appeal brief or to a brief in support of
exceptions to a tentative decision by the
Judicial Officer is 10 days after the
receipt thereof. No additional briefs
shall be received unless requested by
the Judicial Officer.

(e) Briefs upon appeal or in support
of exceptions to a tentative decision by
the Judicial Officer and replies thereto
shall be filed in duplicate with the
Recorder and contain the following
matter:

(1) A subject index of the matters
presented, with page references; a table
of cases alphabetically arranged; a list of
statutes and texts cited with page
references;

(2) A concise abstract or statement of
the case in briefs on appeal or in
support of exceptions;

(3) Numbered exceptions to specific
findings and conclusions of fact,
conclusions of law, or recommended
orders of the presiding officer in briefs
on appeal or in support of exceptions;
and

(4) A concise argument clearly setting
forth points of fact and of law relied
upon in support of or in opposition to
each exception taken, together with
specific references to the parts of the
record and the legal or other authorities
relied upon.

(f) Unless permission is granted by the
Judicial Officer no brief shall exceed 50
printed pages double spaced, using 12
point type.

(g) The Judicial Officer will extend
the time to file briefs only upon written
application for good cause shown. If the
appeal brief or brief in support of
exceptions is not filed within the time
prescribed, the defaulting party may be
deemed to have abandoned the appeal
or waived the exceptions, and the initial
or tentative decision shall become the
final agency decision.

§952.26 Judicial Officer.

(a) The Judicial Officer is authorized:

(1) To act as presiding officer;

(2) To render tentative decisions;

(3) To render final agency decisions;

(4) To issue Postal Service orders for
the Postmaster General;

(5) To refer the record in any
proceeding to the Postmaster General or
the Deputy Postmaster General for final
agency decision;

(6) To remand a case to the presiding
officer for consideration; and,

(7) To revise or amend these rules of
practice.

(b) In determining appeals from initial
decisions or exceptions to tentative
decisions, the entire official record will
be considered before a final agency
decision is rendered. Before rendering a
final agency decision, the Judicial
Officer may order the hearing reopened
for the presentation of additional
evidence by the parties.

§952.27 Motion for reconsideration.

A party may file a motion for
reconsideration of a final agency
decision within 10 days after receiving
it or within such longer period as the
Judicial Officer may order. Each motion
for reconsideration shall be
accompanied by a brief clearly setting
forth the points of fact and of law relied
upon in support of said motion.

§952.28 Orders.

(a) If an order is issued which
prohibits delivery of mail to Respondent
it shall be incorporated in the record of
the proceeding. The Recorder shall
cause notice of the order to be published
in the Postal Bulletin and cause the
order to be transmitted to such
postmasters and other officers and
employees of the Postal Service as may
be required to place the order into
effect.

(b) If an order is issued which
requires Respondent to cease and desist
from using certain representations for
the purpose of obtaining money or
property through the mail, it shall be
incorporated in the record of the

proceeding and a copy thereof shall be
served upon Respondent or his or her or
its agent by certified mail or by personal
service, or if no person can be found to
accept service, service shall be
accomplished by ordinary mail to the
last known address of Respondent or his
or her or its agent. If service is not
accomplished by certified mail, a
statement, showing the time and place
of delivery, signed by the postal
employee who delivered the order, shall
be forwarded to the Recorder.

§952.29 Modification or revocation of
orders.

A party against which an order or
orders have been issued may file an
application for modification or
revocation thereof. The Recorder shall
transmit a copy of the application to the
Chief Postal Inspector or his or her
designee, who shall file a written reply
within 10 days after filing or such other
period as the Judicial Officer may order.
A copy of the reply shall be sent to the
applicant by the Recorder. Thereafter an
order granting or denying such
application will be issued by the
Judicial Officer.

§952.30 Supplemental orders.

When the Chief Postal Inspector or his
or her designee, or the Chief Postal
Inspector’s designated representative
shall have reason to believe that a
person is evading or attempting to evade
the provisions of any such orders by
conducting the same or a similar
enterprise under a different name or at
a different address, he or she may file
a petition with accompanying evidence
setting forth the alleged evasion or
attempted evasion and requesting the
issuance of a supplemental order or
orders against the name or names
allegedly used. Notice shall then be
given by the Recorder to the person that
the order has been requested and that an
answer may be filed within 10 days of
the notice. The Judicial Officer, for good
cause shown, may hold a hearing to
consider the issues in controversy, and
shall, in any event, render a final
decision granting or denying the
supplemental order or orders.

§952.31 Computation of time.

A designated period of time under
these rules excludes the day the period
begins, and includes the last day of the
period unless the last day is a Saturday,
Sunday, or legal holiday, in which event
the period runs until the close of
business on the next business day.

§952.32 Official record.

The hearing transcript together with
all pleadings, orders, exhibits, briefs and
other documents filed in the proceeding
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shall constitute the official record of the
proceeding.

§952.33 Public information.

The Librarian of the Postal Service
maintains for public inspection in the
Library copies of all initial, tentative
and final agency decisions and orders.
The Recorder maintains the complete
official record of every proceeding.

§952.34 Ex parte communications.

The provisions of 5 U.S.C. 551(14),
556(d), and 557(d) prohibiting ex parte
communications apply to proceedings
under these rules of practice.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2011-5872 Filed 3—-14-11; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011—0131, FRL-9280-5]

Approval and Promulgation of Air
Quality Implementation Plans; State of
California; Regional Haze State
Implementation Plan and Interstate
Transport Plan; Interference With
Visibility Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the California State
Implementation Plan (SIP) that
addresses regional haze for the first
implementation period through 2018.
This revision addresses the
requirements of the Clean Air Act (CAA
or “Act”) and EPA’s rules that require
states to prevent any future and remedy
any existing anthropogenic impairment
of visibility in mandatory Class I areas
caused by emissions of air pollutants
from numerous sources located over a
wide geographic area (also referred to as
the “regional haze program”). States are
required to assure reasonable progress
toward the national goal of achieving
natural visibility conditions in Class I
areas.

In addition, we are proposing to
approve certain portions of this
Regional Haze SIP revision and a related
SIP revision submitted by California on
November 16, 2007, as meeting the
requirements of CAA Section
110(a)(2)(D)(1)(II) regarding interference
with other states’ measures to protect
visibility for the 1997 8-hour ozone and
1997 particulate matter (PM, s) National

Ambient Air Quality Standards
(NAAQS).

DATES: Written comments must be
received at the address below on or
before April 14, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R09-OAR-2011—0131 by one of the
following methods:

1. Federal Rulemaking portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

2. E-mail: Wamsley.Jerry@epa.gov.

3. Fax: 415-947-3579 (Attention:
Jerry Wamsley).

4. Mail: Jerry Wamsley, EPA Region 9,
Air Division, Planning Office (Air-2), 75
Hawthorne Street, San Francisco,
California 94105.

5. Hand Delivery or Courier: Such
deliveries are only accepted Monday
through Friday, 8:30 a.m.—4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R09-OAR-2011—
0131. Our policy is that EPA will
include all comments received in the
public docket without change. EPA may
make comments available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information through http://
www.regulations.gov or e-mail that you
consider to be CBI or otherwise
protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, EPA will include
your e-mail address as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit the EPA

Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available (e.g., CBI or other
information whose disclosure is
restricted by statute). Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov, or in hard copy at
the EPA Region 9, Air Division,
Planning Office, Air-2, 75 Hawthorne
Street, San Francisco, CA 94105. EPA
requests that you contact the individual
listed in the FOR FURTHER INFORMATION
CONTACT section to view the hard copy
of the docket. You may view the hard
copy of the docket Monday through
Friday, 9-5:30 PST, excluding Federal
holidays.

FOR FURTHER INFORMATION CONTACT: ]erry
Wamsley, U.S.E.P.A., Region 9, Air
Division, Planning Office, Air-2, 75
Hawthorne Street, San Francisco, CA
94105; via telephone at (415) 947—4111;
or via electronic mail at
wamsley.jerry@epa.gov.

SUPPLEMENTARY INFORMATION:

Throughout this document, “we,
or “our,” refer to EPA.

Table of Contents

I. The State’s Submittals
II. What is the background for EPA’s
proposed action?
A. The Regional Haze Problem
B. Requirements of the CAA and EPA’s
Regional Haze Rule
C. Roles of Agencies in Addressing
Regional Haze
D. Interstate Transport Pollution and
Visibility Requirements
III. What are the requirements for regional
haze SIPs?
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C. California Emissions Inventories
D. Sources of Visibility Impairment
1. Sources of Visibility Impairment in
California Class I Areas
2. California Contributions to Visibility
Impairment in Class I Areas Outside of
the State
E. Best Available Retrofit Technology
Evaluation
1. Sources Potentially Subject to BART
2. Sources Not Contributing to Visibility
Impairment
3. Sources Already Controlled to BART
F. Visibility Projections for 2018 and the
Reasonable Progress Goals
1. Establishing the Reasonable Progress
Goals
2. Interstate Consultation
G. Long-Term Strategy
1. Ongoing Air Pollution Control Programs
a. Mobile Source Programs
b. Stationary and Area Source Regulations
by Local Air Agencies
2. Construction Activities
3. Source Retirement and Replacement
Schedules
4. Smoke Management Programs
5. Enforceability of Measures in the Long-
Term Strategy
H. Monitoring Strategy
I. Federal Land Manager Consultation and
Coordination
J. Periodic SIP Revisions and Five-year
Progress Reports
V. EPA’s Analysis of How California’s
Regional Haze Plan Meets Interstate
Transport Requirements
VI. EPA’s Proposed Action
VII. Statutory and Executive Order Reviews

I. The State’s Submittals

Today’s proposed action concerns two
submittals from California. The first
submittal from the state is the California
Regional Haze Plan (CRHP). The second
submittal from the state is the 2007
Transport SIP, submitted as Appendix C
to the State Strategy for California’s
2007 State Implementation Plan for the
1997 ozone and PM, 5 National Ambient
Air Quality Standards. Details on both
submittals follow below.

The California Air Resource Board
(ARB) submitted the California Regional
Haze Plan (CRHP) to EPA on March 16,
2009.1 ARB submitted additional
materials to EPA on September 8, 2009.2
After discussion with EPA staff
regarding BART-eligible sources, ARB
submitted updated information about
these sources on June 9, 2010.3 ARB’s

1 See the following documents: Transmittal letter
dated March 16, 2009 from James N. Goldstene,
Executive Officer, California Air Resources Board,
to Laura Yoshii, Acting Regional Administrator
USEPA Region IX; and, State of California, Air
Resource Board Resolution 09—4, dated January 22,
2009, adopting the California Regional Haze Plan.

2 Transmittal letter dated September 8, 2009 from
James N. Goldstene, Executive Officer, California
Air Resources Board, to Laura Yoshii, Acting
Regional Administrator, USEPA Region IX, with
attachments.

3 Transmittal letter dated June 9, 2010 from James
N. Goldstene, Executive Officer, California Air

March 16, 2009 submittal includes
public process documentation for the
CRHP and documentation of a duly
noticed public hearing held on January
22, 2009.

On November 16, 2007, ARB
submitted the State Strategy for
California’s 2007 State Implementation
Plan to attain the 1997 8-hour ozone and
PM, s NAAQS (2007 State Strategy).*
Appendix C of the 2007 State Strategy,
as modified by Attachment A,° contains
the “Interstate Transport State
Implementation Plan (SIP) for 8-hour
Ozone and PM; 5 to satisfy the
Requirements of Clean Air Act section
110(a)(2)(D)() for the State of California”
(2007 Transport SIP). The 2007
Transport SIP addresses the Transport
SIP requirements of CAA section
110(a)(2)(D)(i) for the 1997
8-hour ozone and 1997 PM, s NAAQS.
ARB’s November 16, 2007 submittal
includes public process documentation
for the 2007 State Strategy, including
the 2007 Transport SIP. In addition, the
SIP revision includes documentation of
a duly noticed public hearing held on
September 27, 2007 on the proposed
2007 State Strategy.

For the portion of today’s proposed
action related to the 2007 Transport SIP,
we are proposing action only with
regard to the section 110(a)(2)(D)(i)(II)
requirement that the SIP must prohibit
any source or other type of emissions
activity in California from emitting
pollutants that will interfere with
another state’s measures to protect
visibility. EPA intends to act in separate
proposals on other portions of
California’s 2007 Transport SIP that
address the remaining elements of CAA
section 110(a)(2)(D)(i) for the 1997
8-hour ozone and PM, s NAAQS.6

Resources Board, to Jared Blumenfeld, Regional
Administrator, USEPA Region IX, with attachments.

4 See transmittal letter dated November 16, 2007,
from James N. Goldstene, Executive Officer, CARB,
to Wayne Nastri, Regional Administrator, EPA
Region 9, with enclosures, and CARB Resolution
No. 07-28 (September 27, 2007).

5 See “Technical and Clarifying Modifications to
April 26, 2007 Revised Draft Air Resources Board’s
Proposed State Strategy for California’s 2007 State
Implementation Plan and May 7, 2007 Revised Draft
Appendices A through G,” included as Attachment
A to CARB’s Board Resolution 07-28 (September
27, 2007).

6 The other elements of CAA section
110(a)(2)(D)() require that California emission
sources do not (a) contribute significantly to
nonattainment of the 1997 8-hour ozone and PM; s
NAAQS in any other State, (b) interfere with
maintenance of these standards by any other State,
and (c) interfere with measures required under Part
C of the CAA to prevent significant deterioration of
air quality in regard to these standards.

II. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
produced by a multitude of sources and
activities located across a broad
geographic area that emit fine particles
(PM: 5) (e.g., sulfates, nitrates, organic
carbon, elemental carbon, and soil dust),
and their precursors (e.g., sulfur dioxide
(S0O»), oxides of nitrogen (NOx) and in
some cases, ammonia (NH3) and volatile
organic compounds (VOC)). Fine
particle precursors react in the
atmosphere to form fine particulate
matter which impairs visibility by
scattering and absorbing light. Visibility
impairment reduces the clarity, color,
and visible distance that one can see.
PMs 5 can also cause serious health
effects and mortality in humans and
contributes to environmental impacts,
such as acid deposition and
eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range in many Class I
areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the western United States is
100-150 kilometers, or about one-half to
two-thirds of the visual range that
would exist without anthropogenic air
pollution.” In most of the eastern Class
I areas of the United States, the average
visual range is less than 30 kilometers,
or about one-fifth of the visual range
that would exist under estimated
natural conditions. 64 FR 35715 (July 1,
1999).

B. Requirements of the CAA and EPA’s
Regional Haze Rule

In section 169A(a)(1) of the 1977
Amendments to the CAA, Congress
created a program to protect visibility in
the nation’s national parks and
wilderness areas.8 This section of the

7 Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

8 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6,000
acres, wilderness areas and national memorial parks
exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA and after consulting with the Department of
the Interior, EPA promulgated a list of 156 areas
where visibility is identified as an important value.
44 FR 69122 (November 30, 1979). The extent of a

Continued
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CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas which impairment results
from manmade air pollution.” On
December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment” (RAVI). 45 FR 80084.
These regulations represented the first
phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999,
the Regional Haze Rule (RHR) (64 FR
35713). The RHR revised the existing
visibility regulations to integrate
provisions addressing regional haze
impairment and to establish a
comprehensive visibility protection
program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section III of this preamble. The
requirement to submit a regional haze
plan revision to the SIP applies to all 50
states, the District of Columbia and the
Virgin Islands.? 40 CFR 51.308(b)
requires states to submit the first
implementation plan addressing
regional haze visibility impairment no
later than December 17, 2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-

mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a “mandatory
Class I Federal area.”

9 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2—-4).

term regional coordination among
states, tribal governments and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to address
effectively the problem of visibility
impairment in Class I areas, states need
to develop coordinated strategies with
one another, taking into account the
effect of emissions from one jurisdiction
on the air quality in another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of particulate matter (PM) and other
pollutants leading to regional haze.

The Western Regional Air Partnership
(WRAP), one of five RPOs nationally, is
a voluntary partnership of State, Tribal,
Federal, and local air agencies dealing
with air quality in the west. WRAP
member states include: Alaska, Arizona,
California, Colorado, Idaho, Montana,
New Mexico, North Dakota, Oregon,
South Dakota, Utah, Washington, and
Wyoming. WRAP Tribal members
include Campo Band of Kumeyaay
Indians, Confederated Salish and
Kootenai Tribes, Cortina Indian
Rancheria, Hopi Tribe, Hualapai Nation
of the Grand Canyon, Native Village of
Shungnak, Nez Perce Tribe, Northern
Cheyenne Tribe, Pueblo of Acoma,
Pueblo of San Felipe, and Shoshone-
Bannock Tribes of Fort Hall.

D. Interstate Transport Pollution and
Visibility Requirements

On July 18, 1997, EPA promulgated
new NAAQS for 8-hour ozone and for
PM, 5. See 62 FR 38856; 62 FR 38652.
Section 110(a)(1)requires states to
submit a plan to address certain
requirements for a new or revised
NAAQS within three years after
promulgation of such standards, or
within such shorter time as EPA may
prescribe. Section 110(a)(2) lists the
elements that such new plan
submissions must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to the
interstate transport of certain emissions.

On April 25, 2005, EPA issued a
“Finding of Failure to Submit SIPs for

Interstate Transport for the 8-hour
Ozone and PM, s NAAQS.” 70 FR
21147. This included a finding that
California and other states had failed to
submit SIPs to address interstate
transport of emissions affecting
visibility and started a two-year clock
for the promulgation of a Federal
Implementation Plan (FIP) by EPA,
unless the state made a submission to
meet the requirements of section
110(a)(2)(D)(i) and EPA approves such
submission. Id.

On August 15, 2006, EPA issued
guidance on this topic entitled,
“Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM, 5 National Ambient Air Quality
Standards” (“2006 Guidance”).

As identified in the 2006 Guidance,
the “good neighbor” provisions in
section 110(a)(2)(D)(i) of the CAA
require each state to have a SIP that
prohibits emissions that adversely affect
other states in ways contemplated in the
statute. Section 110(a)(2)(D)(i) contains
four distinct requirements related to the
impacts of interstate transport. The SIP
must prevent sources in the state from
emitting pollutants in amounts which
will: (1) Contribute significantly to
nonattainment of the NAAQS in other
states; (2) interfere with maintenance of
the NAAQS in other states; (3) interfere
with provisions to prevent significant
deterioration of air quality in other
states; or, (4) interfere with efforts to
protect visibility in other states.

With respect to establishing that
emissions from sources in the state
would not interfere with measures in
other states to protect visibility, the
2006 Guidance recommended that states
make a submission indicating that it
was premature, at that time, to
determine whether there would be any
interference with measures in the
applicable SIP for another state
designed to “protect visibility” until the
submission and approval of regional
haze SIPs. Regional haze SIPs were
required to be submitted by December
17, 2007. See 74 FR 2392. At this later
point in time, however, EPA believes it
is now necessary to evaluate such
section 110(a)(2)(D)(i) submissions from
a state to ensure that the existing SIP, or
the SIP as modified by the submission,
contains adequate provisions to prevent
interference with the visibility programs
of other states, such as for consistency
with the assumptions for controls relied
upon by other states in establishing
reasonable progress goals to address
regional haze.

The regional haze program, as
reflected in the RHR, recognizes the
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importance of addressing the long-range
transport of pollutants for visibility and
encourages states to work together to
develop plans to address haze. The
regulations explicitly require each state
to address its “share” of the emission
reductions needed to meet the
reasonable progress goals for
neighboring Class I areas. Working
together through a regional planning
process, states are required to address
an agreed upon share of their
contribution to visibility impairment in
the Class I areas of their neighbors. 40
CFR 51.308(d)(3)(ii). Given these
requirements, we anticipate that
regional haze SIPs will contain
measures that will achieve these
emissions reductions, and that these
measures will meet the requirements of
section 110(a)(2)(D)(@).

As a result of the regional planning
efforts in the west, all states in the
WRAP region contributed information
to a Technical Support System (TSS)
which provides an analysis of the
causes of haze, and the levels of
contribution from all sources within
each state to the visibility degradation of
each Class I area. The WRAP states
consulted in the development of
reasonable progress goals, using the
products of this technical consultation
process to co-develop their reasonable
progress goals for the western Class I
areas. The modeling done by the WRAP
relied on assumptions regarding
emissions over the relevant planning
period and embedded in these
assumptions were anticipated emissions
reductions in each of the states in the
WRAP, including reductions from
installation of Best Available Retrofit
Technology (BART) at appropriate
sources and other measures to be
adopted as part of the state’s long-term
strategy for addressing regional haze.
The reasonable progress goals in the
draft and final regional haze SIPs that
have now been prepared by states in the
west accordingly are based, in part, on
the emissions reductions from nearby
states that were agreed on through the
WRAP process.

California’s 2007 Transport SIP refers
to EPA’s 2006 Guidance and states that
the Regional Haze SIP would address
interstate regional haze impacts. We
interpret this to mean that California
intended its Regional Haze Plan to
address the interstate visibility
requirement of section 110(a)(2)(D)(i) for
the 1997 8-hour ozone and 1997 PM, 5
NAAQS. Accordingly, our evaluation of
the 2007 Transport SIP and whether it
meets these CAA section 110(a)(2)(D)(i)
visibility requirements relies on our
evaluation of relevant information from
California’s Regional Haze Plan.

ITII. What are the requirements for
regional haze SIPs?

A. The CAA and the Regional Haze Rule

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview as
the principal metric for measuring
visibility. This visibility metric
expresses uniform changes in haziness
in terms of common increments across
the entire range of visibility conditions,
from pristine to extremely hazy
conditions. Visibility expressed in
deciviews is determined by using air
quality measurements to estimate light
extinction and then transforming the
value of light extinction using a
logarithm function. The deciview is a
more useful measure for tracking
progress in improving visibility than
light extinction itself because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.10

The deciview is used to express
reasonable progress goals (RPGs) (which
are interim visibility goals towards
meeting the national visibility goal),
defining baseline, current and natural
conditions, and tracking changes in
visibility. The regional haze SIPs must
contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by anthropogenic
air pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., anthropogenic sources
of air pollution would no longer impair
visibility in Class I areas.

10 The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999).

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and, as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submittal and
periodically review progress every five
years midway through each ten-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20 percent least
impaired (“best”) and 20 percent most
impaired (“worst”) visibility days over a
specified time period at each of their
Class I areas. In addition, states must
also develop an estimate of natural
visibility conditions for the purpose of
comparing progress toward the national
goal. Natural visibility is determined by
estimating the natural concentrations of
pollutants that cause visibility
impairment and then calculating total
light extinction based on those
estimates. EPA has provided guidance
to states regarding how to calculate
baseline, natural and current visibility
conditions in documents titled, EPA’s
Guidance for Estimating Natural
Visibility Conditions Under the Regional
Haze Rule, September 2003, (EPA—454/
B-03-005 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_envcurhr gd.pdf), (hereinafter
referred to as “EPA’s 2003 Natural
Visibility Guidance”), and Guidance for
Tracking Progress Under the Regional
Haze Rule (EPA-454/B—03-004
September 2003 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_tpurhr gd.pdf)), (hereinafter referred
to as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions” were the
starting points for assessing “current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20 percent
least impaired days and 20 percent most
impaired days for each calendar year
from 2000 to 2004. Using monitoring
data for 2000 through 2004, states are
required to calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual
values over the five-year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the


http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_envcurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
http://www.epa.gov/ttncaaa1/t1/memoranda/rh_tpurhr_gd.pdf
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amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress
Goals

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
states that establish two RPGs (i.e., two
distinct goals, one for the “best” and one
for the “worst” days) for every Class I
area for each (approximately) ten-year
implementation period. The RHR does
not mandate specific milestones or rates
of progress, but instead calls for states
to establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”) visibility
conditions. In setting reasonable
progress goals (RPGs), states must
provide for an improvement in visibility
for the most impaired days over the
(approximately) ten-year period of the
SIP, and ensure no degradation in
visibility for the least impaired days
over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA
and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and, (4) the remaining
useful life of any potentially affected
sources. States must demonstrate in
their SIPs how these factors are
considered when selecting the RPGs for
the best and worst days for each
applicable Class I area. States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s Guidance for Setting
Reasonable Progress Goals under the
Regional Haze Program, July 1, 2007,
memorandum from William L. Wehrum,
Acting Assistant Administrator for Air
and Radiation, to EPA Regional
Administrators, EPA Regions 1-10 (pp.
4-2, 5-1) (“EPA’s Reasonable Progress
Guidance”). In setting the RPGs, states
must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (referred to as the
“uniform rate of progress” (URP) or the
“glide path”) and the emission reduction
measures needed to achieve that rate of
progress over the ten-year period of the
SIP. Uniform progress towards
achievement of natural conditions by
the year 2064 represents a rate of
progress that states are to use for
analytical comparison to the amount of
progress they expect to achieve. In

setting RPGs, each state with one or
more Class I areas (“Class I state”) must
also consult with potentially
“contributing states,” i.e., other nearby
states with emission sources that may be
affecting visibility impairment at the
Class I state’s areas. 40 CFR
51.308(d)(1)(iv).

D. Best Available Retrofit Technology

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, section
169A(b)(2)(A) of the CAA requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources 1! built between 1962
and 1977 procure, install, and operate
the “Best Available Retrofit Technology
(BART)” as determined by the state.
Under the RHR, states are directed to
conduct BART determinations for such
“BART-eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific
BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater
reasonable progress towards improving
visibility than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR Part 51
(hereinafter referred to as the “BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
determination for a fossil fuel-fired
electric generating plant with a total
generating capacity in excess of 750
megawatts, a state must use the
approach set forth in the BART
Guidelines. A state is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO,, NOx and PM. EPA
has indicated that states should use

11 The set of “major stationary sources”
potentially subject to BART is listed in CAA section
169A(g)(7).

their best judgment in determining
whether VOC or NH3 compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would
not be expected to cause or contribute
to visibility impairment in any Class I
area. The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. An exemption threshold set by
the state should not be higher than 0.5
deciview.

In their SIPs, states must identify
potential BART sources, described in
the RHR as “BART-eligible sources”, and
document their BART control
determination analyses. In making
BART determinations, section
169A(g)(2) of the CAA requires that
states consider the following factors: (1)
The costs of compliance; (2) the energy
and non-air quality environmental
impacts of compliance; (3) any existing
pollution control technology in use at
the source; (4) the remaining useful life
of the source; and, (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. States are
free to determine the weight and
significance assigned to each factor.

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a state has
made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date EPA approves the regional
haze SIP. CAA section 169(g)(4). 40 CFR
51.308(e)(1)(iv). In addition to what is
required by the RHR, general SIP
requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on
the source. States have the flexibility to
choose the type of control measures
they will use to meet the requirements
of BART.

E. Long-Term Strategy

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their regional haze SIP a ten-
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to fifteen-year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that states include

a long-term strategy (LTS) in their
regional haze SIPs. The LTS is the
compilation of all control measures a
state will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include “enforceable
emissions limitations, compliance
schedules, and other measures needed
to achieve the reasonable progress goals”
for all Class I areas within and affected
by emissions from the state. 40 CFR
51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to
coordinate with contributing states to
develop coordinated emissions
management strategies. 40 CFR
51.308(d)(3)(i). In such cases, the
contributing state must demonstrate that
it has included in its SIP, all measures
necessary to obtain its share of the
emission reductions needed to meet the
RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultation between states may be
required to sufficiently address
interstate visibility issues (e.g., where
two states belong to different RPOs).

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address RAVI; (2) measures
to mitigate the impacts of construction
activities; (3) emissions limitations and
schedules for compliance to achieve the
RPG; (4) source retirement and
replacement schedules; (5) smoke
management techniques for agricultural
and forestry management purposes
including plans as currently exist
within the state for these purposes; (6)
enforceability of emissions limitations
and control measures; and, (7) the
anticipated net effect on visibility due to
projected changes in point, area, and
mobile source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

F. Coordination of the Regional Haze
SIP and Reasonably Attributable
Visibility Impairment

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for

RAVTI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the state must
revise its plan to provide for review and
revision of a coordinated LTS for
addressing RAVI and regional haze, and
the state must submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTSs, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
The periodic review of a state’s LTS
must report on both regional haze and
RAVI impairment and must be
submitted to EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(d)(4) of the RHR
requires a monitoring strategy for
measuring, characterizing, and reporting
on regional haze visibility impairment
that is representative of all mandatory
Class I areas within the state. The
strategy must be coordinated with the
monitoring strategy required in 40 CFR
51.305 for RAVI. Compliance with this
requirement may be met through
“participation” in the Interagency
Monitoring of Protected Visual
Environments (IMPROVE) network, i.e.,
review and use of monitoring data from
the network. The monitoring strategy is
due with the first regional haze SIP, and
it must be reviewed every five years.
The monitoring strategy must also
provide for additional monitoring sites
if the IMPROVE network is not
sufficient to determine whether RPGs
will be met.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside the state;

e Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states;

e Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in

the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions.

A state must also make a commitment
to update the inventory periodically;
and,

e Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018, with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every ten years thereafter.
Periodic SIP revisions must meet the
core requirements of section 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to the first regional
haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of section 51.308(e), as noted
above. Periodic SIP revisions will assure
that the statutory requirement of
reasonable progress will continue to be
met.

H. Consultation With States and Federal
Land Managers

The RHR requires that states consult
with Federal Land Managers (FLMs)
before adopting and submitting their
SIPs. 40 CFR 51.308(i). States must
provide FLMs an opportunity for
consultation, in person and at least sixty
days prior to holding any public hearing
on the SIP. This consultation must
include the opportunity for the FLMs to
discuss their assessment of impairment
of visibility in any Class I area and to
offer recommendations on the
development of the RPGs and on the
development and implementation of
strategies to address visibility
impairment. Furthermore, a state must
include in its SIP a description of how
it addressed any comments provided by
the FLMs. Finally, a SIP must provide
procedures for continuing consultation
between the state and FLMs regarding
the state’s visibility protection program,
including development and review of
SIP revisions, five-year progress reports,
and the implementation of other
programs having the potential to
contribute to impairment of visibility in
Class I areas.
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IV. EPA’s Analysis of the California
Regional Haze Plan

As described in Section I, the
California Regional Haze SIP consists of
the CRHP and two supplemental
submittals. ARB submitted the CRHP to
EPA on March 16, 2009. ARB submitted
additional materials to EPA on
September 8, 2009. ARB submitted
updated information about BART-
eligible sources on June 9, 2010.

A. Affected Class I Areas in California

There are twenty-nine affected Class I
areas in California.12 These Class I areas
include the following national parks,
national monuments, and wilderness
areas managed by the U.S. National Park
Service, the U.S. Forest Service, and the
U.S. Bureau of Land Management
(USBLM):

. Redwood National Park;

. Marble Mountain Wilderness;

. Lava Beds National Monument;

. South Warner Wilderness;

. Thousand Lakes Wilderness;

. Lassen Volcanic National Park;

. Caribou Wilderness;

. Yolla Bolly Middle Eel Wilderness
(includes land managed by USBLM);

9. Point Reyes National Seashore;

10. Ventana Wilderness;

11. Pinnacles National Monument;

12. Desolation Wilderness;

13. Mokelumne Wilderness;

14. Emigrant Wilderness;

15. Hoover Wilderness;

16. Yosemite National Park;

17. Ansel Adams Wilderness;

18. Kaiser Wilderness;

19. John Muir Wilderness;

20. Kings Canyon National Park;

21. Sequoia National Park;

22. Dome Lands Wilderness (includes
land managed by the USBLM);

23. San Rafael Wilderness;

24. San Gabriel Wilderness;

25. Cucamonga Wilderness;

26. San Gorgonio Wilderness;

27. San Jacinto Wilderness;

28. Agua Tibia Wilderness; and,

29. Joshua Tree National Park.

As part of its analysis, ARB
apportioned the state’s twenty-nine
Class I areas into the following four sub-

OO U WN -

12 See Figure 1-2, “California’s Class I Areas and
IMPROVE Monitoring Network, page 1-4, CRHP,
for a listing and a map showing the twenty-nine
Class I areas.

regions: Northern California; Sierra
California; Coastal California; and,
Southern California. Within each sub-
region, the Class I areas are assigned to
a specific representative IMPROVE
monitor. For example, within the
Northern California sub-region, Class I
areas are assigned as follows: The
Marble Mountain Wilderness and the
Yolla-Bolly-Middle Eel Wilderness are
assigned to the Trinity IMPROVE
monitor; the Lava Beds National
Monument and South Warner
Wilderness are assigned to the Lava
Beds IMPROVE monitor; and, the
Lassen Volcanic National Park, the
Caribou wilderness, and the Thousand
Lakes wilderness are assigned to the
Lassen Volcanic IMPROVE monitor.13

California’s four sub-regions for
analyzing regional haze represent
groupings that consider the unique
terrain, ecology, land use, and weather
patterns around each IMPROVE
monitor. ARB’s detailed examination of
the resultant ambient air monitoring
data showed similarities within
definable intra-State regions. These four
sub-regions are different from each other
based on physiographic features and
land use patterns. California has
grouped its Class I Areas by geographic
sub-region to facilitate comparison of
different landscapes, meteorological
conditions, the impacts of local and
regional emissions, and the results of
local and regional control measures.

California identified Class I areas
outside of the state that are affected by
California’s regional haze pollutants.
(CRHP, Figure 8.1) The CRHP also
examined specific visibility effects of
emissions on the following Class I areas
outside of the state: Jarbidge Wilderness
Area, Nevada; Kalmiopsis Wilderness
Area and Crater Lake National Park,
Oregon; and, Sycamore Canyon
Wilderness Area and Grand Canyon
National Park, Arizona.

To conclude, we believe that
California has identified all of Class I
areas in the state that may be affected by
emissions from California. Also,
California identified Class I areas in

13 Table 2—1, “IMPROVE monitors and Visibility

at California Class I Areas”, page 2—-3, CRHP
provides a detailed listing of IMPROVE monitor
assignments. Also, see Figure 2—1, CRHP,
“California’s Geographic Sub-regions”, page 2—6 for
a visual representation.

neighboring states that may be affected
by emissions from California. (CRHP,
Figure 8.1)

B. Visibility Conditions and Uniform
Rate of Progress

ARB developed the visibility
estimates in the CRHP using models and
analytical tools provided by the WRAP.
We have reviewed the models and
analytical tools used by the WRAP and
those used by ARB in developing the
CHRP. In summary, we found that the
models were used appropriately,
consistent with EPA guidance in effect
at the time of their use. The models
used by the WRAP were state-of-the-
science at the time the modeling was
conducted and model performance was
adequate for the purposes that they were
used.14

1. Baseline and Natural Visibility
Conditions

Baseline visibility conditions
represent the degree of visibility
impairment for the 20 percent least
impaired days and 20 percent most
impaired days for each calendar year
from 2000 to 2004. Using monitoring
data for 2000 through 2004, states are
required to calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual
values over the five-year period.
Appendix B of the CRHP provides the
details of these 2000-2004 baseline
deciview calculations for each Class I
area.

For each Class I area, ARB calculated,
in deciviews, the current visibility
conditions (worst 20 percent of days) for
the 20002004 baseline period (Table 1,
column A) and the future natural
conditions for 2064 (Table 1, column D),
the long-term programmatic goal. ARB
calculated the deciview value
representing the best visibility days
during 2000-2004 baseline conditions, a
value that must be maintained in future
years.15

14 For our detailed review and discussion, please
see “Technical Support Document for Technical
Products Prepared by the Western Regional Air
Partnership in Support of Western Regional Haze
Plans”, Final, February 2011 (WRAP TSD).

15 See Table 8 for a complete listing of the “best
20 percent of days” and “worst 20 percent of days”
and a comparison between 2000-2004 and 2018
deciview values for each California Class I area.
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TABLE 1—VISIBILITY CALCULATIONS FOR CALIFORNIA CLASS | AREAS
[Grouped by related IMPROVE monitor and reported in deciviews]

2018
2000-04 Reasonable UnifggrgsRate Dz\g(erlgagjr:al
Class | Area (NP = National Park, WA = Wilderness Area, Baseline Progress Goal of Progress 2064 Natural reached at
NM = National Monument, NS = National Seashore) (worst 20% of (RPG) estimgate condition RPG rate of
days) (worst 20% of .
days) (URP) improvement
(A) (B) (©) (D) (B)
Marble Mountain WA, Yolla Bolly Middle Eel WA (TRIN
LRaTo] a1 (o] o TP TP USPRPRPN 17.4 16.4 15.2 7.9 2137
Lava Beds NM, South Warner WA (LABE monitor) ............ 15.1 14.4 13.4 7.9 2148
Lassen Volcanic NP, Caribou WA, Thousand Lakes WA
[N YL@ 4 o] a1 (o] SRR 14.2 13.3 12.6 7.3 2123
Desolation WA, Mokelumne WA (BLIS monitor) .........c....... 12.6 12.3 11.1 6.1 2307
Hoover WA (HOOV monitor) ........ccceviveeneeriieennns 12.9 12.5 11.7 7.7 2186
Yosemite NP, Emigrant WA (YOSE monitor) 17.6 16.7 15.3 7.6 2160
Ansel Adams WA, Kaiser WA, John Muir WA (KAIS mon-
10T TP PP USRS 15.5 14.9 13.6 71 2200
Sequoia NP, Kings Canyon NP (SEQU monitor) . 25.4 22.7 21.2 7.7 2096
Dome Lands WA (DOME monitor) .........cccccvveeneene 19.4 18.1 16.6 7.5 2132
Redwood NP (REDW monitor) ........cccceeveenieiiieeniiniecneene 18.5 17.8 17.4 13.9 2096
Point Reyes NS (PORE MONItor) .......ccoceeevreeieereeieeneenens 22.8 21.3 21.2 15.8 2069
Pinnacles NM, Ventana WA (PINN monitor) 18.5 16.7 16.0 8.0 2086
San Rafael WA (RAFA monNitor) ........cccceeeveenerneenne 18.8 17.3 16.2 7.6 2109
San Gabriel WA, Cucamonga WA (SAGA monitor) ............ 19.9 17.4 16.9 7.0 2076
San Gorgonio WA, San Jacinto WA (SAGO monitor) ........ 222 19.9 18.7 7.3 2095
Agua Tibia WA (AGTI MONItOr) ......cceevveeriiiiieiieenieeeeieens 23.5 21.6 19.8 7.6 2121
Joshua Tree NP (JOSH monitor) .......ccccccvveeieneniecnennene, 19.6 17.9 16.7 7.2 2106

Source: Table 7-2, page 7-10, CRHP.

2. Uniform Rate of Progress Estimate

ARB calculated the uniform rate of
progress (URP) estimate for each Class I
area using the 2000-2004 baseline
deciview and 2064 programmatic goal
deciview values. Essentially, the URP is
represented as the line drawn between
a given Class I area’s 2004 baseline
value and 2064 natural condition or
programmatic goal value. This line is
linear and assumes the same increment
of progress every year for 60 years.
Figure 7—1 of the CRHP provides an
illustration of the uniform rate of
progress calculation and its graphic
representation. ARB then calculated
each Class I area’s URP estimate for
2018.16 The URPs for each Class I area
are listed in Table 1, column C.

EPA has determined that California
has produced the following visibility
estimates in deciviews for each Class I
area: Baseline visibility conditions; a
ten-year reasonable progress estimate for

2018; a 2018 uniform rate of progress
estimate for comparison purposes; and a
2064 natural condition estimate. We
propose to find that these estimates are
consistent with the requirements of the
RHR, particularly those requirements at
40 CFR 51.308(d)(2)(i) and (iii). Also, we
propose to find that California has
produced URP estimates consistent with
the requirement in 40 CFR
51.308(d)(1)(1)(B).

C. California Emissions Inventories

The RHR requires a statewide
emissions inventory of pollutants that
are reasonably anticipated to cause or
contribute to visibility impairment in
any mandatory Class I area. 40 CFR
51.308(d)(4)(v). In establishing baseline
visibility conditions in each Class I area,
the CRHP provides an emissions
inventory for 2002, representing the
mid-point of the 2000-2004 baseline
timeframe. Also, to chart progress in

each Class I area, the CRHP estimated
emissions for 2018, the first ten-year
programmatic milestone. The emissions
inventories estimate annual emissions
for the following haze producing
pollutants: Oxides of nitrogen (NOx),
sulfur dioxide (SO,), volatile organic
compounds (VOC), ammonia (NHz3),
particulate matter smaller than 10
microns but larger than 2.5 microns (PM
coarse), fine particulate matter from
organic carbon (OC Fine PM), fine
particulate matter from elemental
carbon (EC Fine PM), and fine
particulate matter from other sources
(Other Fine PM). The emissions
inventories are divided into four source
categories: Stationary sources, area
sources, mobile sources, and natural
sources. See Table 2. This information
was also analyzed to compare
anthropogenic versus natural sources of
emissions. See Table 3.

TABLE 2—EMISSIONS INVENTORY FOR CALIFORNIA REGIONAL HAZE POLLUTANTS BY SOURCE CATEGORY FOR 2002 AND

2018
[Tons per year]
Stationary (tpy) Area (tpy) Mobile (tpy) Natural (tpy)
Pollutant
2002 2018 2002 2018 2002 2018 2002 2018
@ 104,991 109,514 112,988 112,789 909,380 370,385 93,043 93,043

16 See Table 7-2, “Summary of Reasonable
Progress Goal and Uniform Rate of Progress to

Future Natural Conditions, 2018 Worst Days URP,”
page 7-10, CRHP.
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TABLE 2—EMISSIONS INVENTORY FOR CALIFORNIA REGIONAL HAZE POLLUTANTS BY SOURCE CATEGORY FOR 2002 AND

2018—Continued
[Tons per year]

Stationary (tpy) Area (tpy) Mobile (tpy) Natural (tpy)
Pollutant
2002 2018 2002 2018 2002 2018 2002 2018
SO2 i 42,227 49,632 9,139 10,134 11,588 3,800 9,840 9,840
VOC 54,632 54,631 335,114 594,843 518,405 232,839 2,890,198 2,890,198
NH3 e, 433 0 202,045 193,486 22,679 30,430 7,595 7,595
PM Coarse ... 10,172 13,700 263,902 291,429 5,075 6,389 23,124 23,124
Fine PM OC ..... 5,515 3,696 44,986 36,777 13,991 15,834 92,097 92,097
Fine PM EC ........ 933 835 5,887 5,503 21,577 12,589 19,078 19,078
Other PM Fine .....ccccoeveeieennne. 10,537 12,317 55,005 54,016 2,125 2,929 5,880 5,880

Source: Table 3-2, “Individual Pollutants and Source Categories,” page 3—4 CRHP.

TABLE 3—2002 EMISSIONS INVENTORY FOR ANTHROPOGENIC AND

NATURAL SOURCES

Source (tons/year)

Anthropogenic

Pollutant Anthropogenic Natural share (percent)
N O X ettt ettt b e et e h et b e e b e e bt sar e et e e s r e b e e eree s 1,127,359 93,043 92
S0 iR et e et e e e e ere e reene e nns 62,954 9,840 86
VOC ettt ettt h e e et e e bt ab e nreeaean 908,151 2,890,198 24
N H S et na e e r e r e re e nre s 225,157 7,595 97
PIM COGISE ...ttt ettt ettt b ettt st e e e ea e nr e nte e 279,148 23,124 92
OC FINE PM <. e e e n e e e e ene e e e ne e nnis 64,491 92,097 41
EC FINE PIM ..ottt ettt st a e nn e re e 28,397 19,078 60
Oher PIM FINE ... e e nnis 67,667 5,880 92

Source: Based on Table 3—1, “Overall Emission Source Inventory,” page 3-3 CRHP.

D. Sources of Visibility Impairment

Within Appendix B of the CRHP, ARB
analyzed the contribution of various
pollutants to light extinction (i.e.,

area in the state. EPA compiled

visibility impairment) for each Class I

California’s data for each of the Class I
areas into a single table. Table 4 shows

how much each pollutant contributed to

light extinction at each of California’s

Class I areas during the period from
2000 to 2004.

TABLE 4—PERCENTAGE OF LIGHT EXTINCTION CONTRIBUTED BY EACH POLLUTANT IN CALIFORNIA CLASS | AREAS ON
WORST 20% OF DAYS, 2000-2004

[Averaged observations]

NO; SO, Sea

Class | area and/or | and/or | OMC EC CM Soll salt
Marble Mountain WA, Yolla Bolly-Middle Eel WA (TRIN monitor) ............... 12.7 171 54.5 8.6 4.8 1.8 0.6
Lava Beds NM, South Warner WA (LABE MONitor) ........ccccveeveevivreniienens 8.9 17.3 55.9 8.4 6.6 2.5 0.3
Lassen Volcanic NP, Caribou WA, Thousand Lakes WA (LAVO monitor) .. 10.9 20.1 50.8 9.1 5.9 3.0 0.09
Desolation WA, Mokelumne WA (BLIS mMoNitor) .......ccccoecceeeevceeeeiiieeeiee s 8.7 18.4 50.9 10.8 7.6 3.6 0.07
Hoover WA (HOOV monitor) 5.2 16.2 50.0 7.8 15.3 5.2 0.32
Yosemite NP, Emigrant WA (YOSE monitor) ........ccccccveviiniinnienieeneeeiees 14.8 14.4 52.9 8.8 7.3 1.6 0.18
Ansel Adams WA, Kaiser WA, John Muir WA (KAIS monitor) ..........ccc........ 18.1 21.9 38.3 7.2 111 2.3 0.56
Sequoia NP, Kings Canyon NP (SEQU monitor) .........cccceeeveenee. 54.6 14.9 18.8 5.2 5.6 0.76 0.25
Dome Lands WA (DOME monitor) .........cccccvveeeene 25.8 19.5 27.8 6.3 17.9 2.4 0.32
Redwood NP (REDW monitor) ......... 13.1 27.9 15.0 2.8 7.7 0.56 33.0
Point Reyes NS (PORE monitor) ..... 39.6 14.5 12,5 3.4 7.7 0.41 21.9
Pinnacles NM, Ventana WA (PINN monitor) .. 31.6 25.7 24.4 8.5 7.0 1.1 1.7
San Rafael WA (RAFA monitor) .......cccccecervenerieeniennn. 20.2 36.0 22.8 4.9 12.6 1.8 1.8
San Gabriel WA, Cucamonga WA (SAGA monitor) ...... 40.0 17.8 22.1 6.2 12.0 1.3 0.58
San Gorgonio WA, San Jacinto WA (SAGO monitor) ... 53.0 15.6 16.5 6.1 7.2 1.3 0.24
Agua Tibia WA (AGTI monitor) ..... 31.1 33 18.2 6.7 8.9 1.4 0.83
Joshua Tree NP (JOSH MONItOr) ......cceiiiririinieiencee e 42.9 19.3 16.2 6.5 12.3 25 0.31

Class | Abbreviations: NP = National Park, WA = Wilderness Area, NM = National Monument, NS = National Seashore.
Pollutant Abbreviations: NO5; = Nitrate; AmMNO; = Ammonium Nitrate; SO, = Sulfate; AmSO4 = Ammonium Sulfate; OMC = Organic Matter Car-

bon; EC = Elemental Carbon; Soil = PM Soil; CM = Coarse Matter.
Source: Appendix B, CA RHP. See each monitor analysis chapter.

As the data in Table 4 show, the three
primary contributors or drivers of haze

in California are: Nitrates, organic

carbon, and sulfates. Conversely, the

monitoring data also show that coarse

mass particulate matter, elemental
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carbon, and fine soils do not drive
visibility impairment on worst case
days.

1. Sources of Visibility Impairment in
California Class I Areas

According to Appendix B of the
CRHP, light extinction from nitrate is a
key driver of haze at many California
Class I sites, especially in Southern
California and other sites located near
major urban areas and transportation
corridors. (CRHP, Section 4.7.3) This
finding is consistent with the WRAP’s
Particulate Source Apportionment
Technology (PSAT) showing that NOx
from mobile sources was the most
significant precursor of nitrate pollution
at these Class I areas. The CRHP states,
“The gradient of least to most influence
in light extinction corresponds directly
to the amount of mobile source NOx
emissions nearby.” (CRHP, page 7-3, see
also sub-regional discussions in CRHP,
Section 4.7)

Appendix B of the CRHP also shows
that organic carbon is the significant
cause of worst day haze, in all of the
state but Southern California. The
WRAP source apportionment analysis,
which formed the basis for the analysis
in the CRHP, suggests that wildfires,
biogenics (natural plant, animal, and
soil organism emissions), and area
sources are the primary contributors to
organic carbon constituting from 25
percent to 90 percent on worst visibility
days. Biogenic emissions peak during
the dry wildfire season, and contribute
the most natural organic carbon,
annually. Much of the directly emitted
organic carbon in California comes from
wildfires. Also, source apportionment
modeling found that the majority of
secondary organic carbon is derived
from biogenic emission sources. A
review of the PSAT analysis indicates
that pollution from wildfires dominates
in Class I areas with more than 50
percent light extinction from organic
carbon.

Using PSAT modeling again, ARB
found sulfates also drive haze at some
Class I areas on some worst days, with
the influence most perceptible along the
coast. PSAT results indicate that
Offshore and non-WRAP region sources
are the largest contributors, accounting
for approximately 50 to 75 percent of
the measured sulfate levels. In-state
anthropogenic sulfate emissions are
estimated to account for 1 percent to 35
percent. (CRHP, Section 6.2.3). There
are very few large SOx sources in
California and low sulfur fuel is already
required for both mobile and stationary
sources. Offshore emissions appear to
contribute both natural marine sulfates
and SOx from marine commercial

shipping activities. The Coastal sub-
region and Southern California
experience larger impacts from offshore
shipping. Class I Areas in Southern
California show slightly higher
contributions from California
anthropogenic sulfate (22 percent to 35
percent) than other Class I Areas,
reflecting the proximity to point sources
such as refineries and port-related
activities.

Coarse mass particulates do not drive
haze on worst days in California.
Occasionally, coarse mass particulates
may contribute to a single worst day at
some of the drier Class I areas in the
Mojave Desert and on the lee side of the
Sierra Nevada. The days with slightly
elevated coarse mass particulates are
almost always associated with
windblown dust events. These wind-
driven events also cause very slight
elevations in fine soil (PM, s fraction of
dust), but this species never drives
worst days.

Elemental carbon is not a driver of
haze on worst days in California.
Despite its strong capability to
extinguish light, emissions are very low
and are not expected to increase through
2018.

Fine soil contributes least to haze
statewide and is not a driver of haze on
worst days. Fine soil is less than 1
percent of the annual contribution to
light extinction at many IMPROVE
monitors on best and worst days, with
the highest annual average worst day
contribution being just over 5 percent at
one isolated IMPROVE monitor (HOOV)
in the rain shadow (drier lee side) of the
Sierra Nevada. On a day-to-day basis,
fluctuations in concentration at the
IMPROVE monitors are associated with
high wind events.

To summarize, ARB found the three
primary drivers of haze in California to
come from the following source
categories: Mobile sources for nitrate,
natural sources for organic carbon, and
off-shore and non-WRAP region sources
for sulfate. These three sources are
likely to retain a large influence on
visibility conditions in the future as
well. Studies show coarse mass
particulate matter, elemental carbon,
and fine soils do not drive visibility
impairment on worst-case days.

Regarding emissions from other
western states and their visibility
effects, given mountains in the east and
north, the Pacific Ocean to the west, and
prevailing weather patterns that move
from west to east, emissions from
neighboring states are not expected to
significantly affect visibility in
California’s Class I areas. Smoke,
however, from large wildfires in

neighboring states, is an exception as it
would be expected to impair visibility.

To conclude, California’s largest
source of controllable visibility
impairing emissions is NOx from mobile
sources (see the 2002 emissions
inventory estimate in Table 2). Results
from California’s source apportionment
analysis show that other anthropogenic
emissions contributing to haze come
from sources that are not within
California’s control. For example,
organic carbon emissions from natural
sources such as wildfires and biogenics,
whether from in-state or out-of-state,
contribute significantly to impaired
visibility at all Class I areas in
California. Also, visibility impairment
from sulfates is caused by international
sources outside the WRAP states, such
as shipping. While California has
programs to reduce in-state organic
carbon and SO, emissions, the CRHP
indicates that reductions in
anthropogenic sources of NOx,
especially NOx from mobile sources,
will lead to significant visibility
improvements in California Class I
areas.

2. California Contributions to Visibility
Impairment in Class I Areas Outside of
the State

Within the baseline years, California
is estimated to have a very small impact
on visibility impairment in the
following Class I areas in nearby states:
Jarbidge Wilderness Area, Nevada;
Kalmiopsis Wilderness Area and Crater
Lake National Park, Oregon; and,
Sycamore Canyon Wilderness Area and
Grand Canyon National Park, Arizona.
The CRHP shows the NOx and SOx
contributions to haze during the
baseline years in these neighboring out-
of-state Class I areas.1” The measured
contribution of NOx and SOx emissions
to particle light extinction is relatively
small in these Class I areas, as is the
estimated contribution of California
NOx and SOx sources within these
measurements. When combined, these
2002 estimates of California’s
contribution to visibility impairment in
out-of-state Class I areas suggest that
California emissions are responsible for
only a very small part of existing
visibility impairment at out-of-state
Class I areas. These base year estimates,
however, do not reflect future
reductions in California’s emissions
inventory through 2018.

To conclude, the state has provided
an emissions inventory of natural and

17 See Table 8.1 Nitrate Contribution to Haze in
Baseline Years, page 8-3 and Table 8.2, Sulfate
Contribution to Haze In Baseline Years, page 8—4,
CRHP.
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anthropogenic sources that contribute to
visibility impairment in Class I areas.
California estimated stationary, area,
and mobile sources emissions for the
required base year, 2002, and for 2018.
Also, with the WRAP, the state did
source apportionment analyses of
visibility impairment to determine the
relative contributions of haze causing
pollutants in Class I areas, both inside
and outside of California. We found
these analyses to be valid and
technically correct. (See WRAP TSD.)
Consequently, we propose to find that
the state has met the requirements of 40
CFR 51.308(d)(3)(iv) and (d)(4)(v).

E. Best Available Retrofit Technology
Evaluation

California is required to evaluate the
use of best available retrofit technology
(BART) controls at 26 types of major
stationary sources 18 built between 1962
and 1977 that have the potential to emit
250 tons or more of any pollutant and
may reasonably be anticipated to cause
or contribute to any impairment of
visibility in any Class I area. CAA
Section 169A(b)(2)(A) and 40 CFR
51.308(e). The state must submit a list
of all BART-eligible sources within the
state, and a determination of BART
controls, including emission limitations
and schedules for compliance, for those
sources subject to BART. Each source
subject to BART is required to install
and operate BART, as expeditiously as
practicable, but no later than five years
after EPA approval of the statewide
regional haze SIP revision. CAA Section
169(g)(4) and 40 CFR 51.308(e)(1)(iv).

1. Sources Potentially Subject to BART

The first phase of a BART evaluation
is to identify all the BART-eligible
sources within a state’s boundaries.
BART eligible sources are those sources
which have the potential to emit 250
tons per year or more of a visibility-

impairing air pollutant, were put in
place between August 7, 1962 and
August 7, 1977 and whose operations
fall within one or more of 26
specifically listed source categories.

40 CFR 51.301. California assumed that
any source meeting the emission criteria
which fell into the 26 listed source
categories was BART-eligible unless
there was adequate documentation to
verify that the source was not put into
place during the time period defined in
the RHR. This analysis yielded a list of
28 sources, found in Table 5-2 of the
plan.® Three of the sources identified
in this table were determined to have
shut down: The BART-eligible units at
the TXI Cement plant in Oro Grande; 2°
the Spreckels Sugar plant in Mendota; 21
and, the Mirant electric generating
station in San Francisco.22 These
sources have shutdown and/or
decommissioned their BART eligible
sources and so were eliminated from
further review by ARB.23

2. Sources Not Contributing to Visibility
Impairment

The second phase of the BART
determination process is to identify
those BART-eligible sources that may
reasonably be anticipated to cause or
contribute to visibility impairment at
any Class I area and are, therefore,
subject to BART. As explained above,
EPA has issued guidelines that provide
states with guidance for addressing the
BART requirements. 40 CFR Part 51
Appendix Y; see also, 70 FR 39104 (July
6, 2005). The BART Guidelines describe
how states may consider exempting
some BART-eligible sources from
further BART review based on
dispersion modeling showing that the
sources contribute below a certain
threshold amount. Generally, states may
not establish a contribution threshold
that exceeds 0.5 deciview impact. 70 FR
39161 (July 6, 2005).

California established a threshold of
0.5 deciview. With this threshold, any
source with an impact of greater than
0.5 deciview in any Class I area would
be subject to a BART analysis and, if
appropriate, BART emissions
limitations.

California did not provide an
explanation for selecting the 0.5
deciview threshold for determining
whether a BART source may be
reasonably anticipated to cause or
contribute to any visibility impairment
in a Class I area. Based on EPA’s review
of the BART-eligible sources in
California, however, EPA is proposing
to find that a 0.5 dv threshold is
appropriate, given the specific facts in
California.

EPA’s BART Guidelines recommend
that states “consider the number of
BART sources affecting the Class I areas
at issue and the magnitude of the
individual sources’ impacts.” 70 FR
39104, 39161. The BART Guidelines
also state, “In general, a larger number
of BART sources causing impacts in a
Class I area may warrant a lower
contribution threshold.” Id. An email
from Christine M. Suarez-Murias,
California Air Resources Board to Greg
Nudd, USEPA, dated February 11, 2011
(Suarez-Murias email) included an
attachment with details about the Class
I areas nearest to BART sources for
those BART sources that either showed
an impact less than 0.5 deciview, or
were consistent with EPA’s model plant
analysis. Modeling for the sources in the
Regional Clean Air Incentives Market
(RECLAIM) program in the South Coast
Air Quality Management District
(SCAQMD) showed that their collective
impact would be well below the 0.5
deciview threshold, therefore further
documentation regarding the Class I
areas is not necessary. Table 5 shows
these details from the Suarez-Murias e-
mail.

TABLE 5—CLASS | AREAS IMPACTED BY BART-ELIGIBLE SOURCES BELOW THE 0.5 DECIVIEW (dv) THRESHOLD

Source %%i?tl II'EaTéS[?;)C;H Dl?&z;?]ce Nearest class | area
Searles INAUSEHAl ........ccciiiiiiee e 0.208 dv ........ *~1900 70 | Dome Lands WA.
Big West Refineries ................ Model plant ... 313 80 | Dome Lands WA.
Chevron Richmond Refinery 0.393 dv ........ *~1900 30 | Pt. Reyes NS.
Conoco Phillips Refinery ROAEO ........cccoeviiiieiiiiiiiciieeieeseesee e eieesieeeneen. | 0.366 AV L. *~2200 40 | Pt. Reyes NS.
Tesoro Refinery Martinez .........ccoceevieeieeiiienie e siee e | 0.069 dV Ll *~500 50 | Pt. Reyes NS.
Rhodia Sulfuric Acid Plant (Martinez) .........ccccceceevevienenieseneesenecseseeseeseeeeenne | 0,092 dv e, ~700 50 | Pt. Reyes NS.
Shell Refinery Martinez ..o neeeeseseeseseeneneennes | 00169 0V L *~1100 50 | Pt. Reyes NS.
Valero Refinery Benicia ..........cccccoviiiiiiiiiiiiisiccic e | 0,291 dV L *~7700 50 | Pt. Reyes NS.

18 The set of “major stationary sources”
potentially subject to BART is listed in CAA section
169A(g)(7).

19 The final version of this table may be found in
the technical supplement to the SIP submitted on
June 9, 2010.

20June 2010 supplement, August 4, 2009 letter

from Alan J. De Salvio, Mojave Desert Air Quality
Management District to Karen Magliano, California
Air Resources Board with attachment.

21]bid.

22 See California Energy Commission San
Francisco Electric Reliability Project Power Plant

Licensing Case Docket Number 04—AFC-1. (http://
www.energy.ca.gov/sitingcases/sanfrancisco/
index.html)

23 See Revised Table 5—2 (March 2010 version) in
attachments to June 2010 supplement.


http://www.energy.ca.gov/sitingcases/sanfrancisco/index.html
http://www.energy.ca.gov/sitingcases/sanfrancisco/index.html
http://www.energy.ca.gov/sitingcases/sanfrancisco/index.html
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TABLE 5—CLASS | AREAS IMPACTED BY BART-ELIGIBLE SOURCES BELOW THE 0.5 DECIVIEW (DV) THRESHOLD—

Continued
Model Emission Distance
Source result rate [tpy] (km] Nearest class | area

Mirant PiESDUIG .....ooiviiiiie e Model plant ... 559 74 | Pt. Reyes NS.
Mirant Antioch .......cooociieiiiiiieee Model plant ... 277 79 | Pt. Reyes NS.
Rhodia Sulfuric Acid Plant Ventura .. Model plant ... 314 48 | San Gabriel WA.
S0 Cal Gas ...ccoovvreerereerereee e Model plant ... 212 52 | San Gabriel WA.
Coolwater Reliant Dagget .........ccccooiiiiiiiiiii e 0.489 dv ........ *~3100 70 | San Gorgonio WA.
Reli@ant ... s Model plant ... 659 70 | San Rafael WA.

JR SIMPIOt LAthrop ....cooeieeiiee s Model plant ... 600 101 | Yosemite NP.

* Annual emissions of NOx and SO, estimated by rounding up from 24-hr max emissions used in modeling, multiplied by 365 days.

Table 5 shows that there are three
Class I areas affected by multiple BART-
eligible sources that California has
determined are not subject to BART:
Dome Lands WA, San Gabriel WA, and
Point Reyes NS. The Dome Lands WA
is impacted by two BART-eligible
sources. The Searles Industrial source
was modeled to have a 0.208 deciview
effect, which is well below the 0.5
deciview threshold. The Big West
Refineries plant is well within the
parameters of the EPA model plant.
Furthermore, since it has a lower
emission rate than Searles Industrial
and is further from the Dome Lands
Class I area, it is reasonable to assume
that Big West Refineries maximum
contribution to visibility impairment is
also well below the 0.5 deciview
threshold. The San Gabriel WA is also
affected by two BART-eligible sources.
Each source is well below the EPA
model plant parameters and both are
unlikely to have a significant effect on
visibility at that Class I area.

The Point Reyes NS is affected by
several BART-eligible sources that
California has determined are not
subject to BART. California’s analysis,
however, supports its claim that these
sources are not causing visibility
impairment at Point Reyes NS.
Appendix B to the CRHP shows that

visibility impairment on the worst 20
percent of days at Point Reyes NS is
caused primarily by nitrate (39.59%),
sea salt (21.86%) and sulfate (14.54%).
(CRHP, page B—105) Sea salt is clearly
non-anthropogenic. According to the
WRAP source apportionment study
relied upon for the CRHP, nitrate
extinction on the worst 20 percent of
days is overwhelmingly from mobile
sources of NOx, not stationary sources.
(CRHP, page B—108) The sulfate on the
worst 20 percent of days at Point Reyes
NS is primarily from SO, emitted from
offshore sources and wildfires in Oregon
during the 2000-2004 base year period,
and the base year period contribution
from California stationary sources is
relatively small. Moreover, the
stationary source contribution occurred
during the baseline period, which was
before the Valero Refinery in Benicia
was required to achieve significant SO,
reductions as a result of an EPA-
negotiated consent decree. (CRHP, Page
5—24) In conclusion, based on the
factors discussed above, the EPA finds
the 0.5 deciview threshold to be
appropriate for California.

The BART Guidelines allow using
model plants to determine which BART
eligible sources are not reasonably
expected to cause or contribute to
visibility impairment. That is, one can

evaluate the visibility impacts of an
example facility and apply those results
to similar facilities. Based on EPA’s
model plant analysis, we believe that a
state that has established 0.5 deciview
as a contribution threshold could
reasonably exempt from the BART
review process sources that emit less
than 500 tons per year of NOx or SO,
(or combined NOx and SO,), as long as
these sources are located more than 50
kilometers from any Class I area; and
sources that emit less than 1000 tons per
year of NOx or SO» (or combined NOx
and SO,) that are located more than 100
kilometers from any Class I area. If a
state has BART eligible sources that fall
within these parameters, then it is
reasonable to assume that these sources
do not cause or contribute to visibility
impairment at Class I areas; therefore,
they are not subject to BART controls.

California evaluated its remaining
BART eligible sources and determined
that only three sources were subject to
BART. The other sources demonstrated
that, considering their emissions and
distance to the nearest Class I area, they
were not causing or contributing to
visibility impairment at Class I areas.
The results of this analysis are shown in
Table 6.

TABLE 6—RESULTS OF SUBJECT TO BART ANALYSIS IN CALIFORNIA

BART eligible source

Analysis results deciview (dv)

Tesoro Refinery Martinez
Rhodia Sulfuric Acid Plant Martinez .
Shell Refinery Martinez
Searles Industrial .............
Valero Refinery Benicia .................
Conoco Phillips Refinery Rodeo ....
Chevron Richmond Refinery

Coolwater Reliant DAgE! .......coeeiuiiieieiieesie ettt e et ne e e nr e e n e n s

BP Refinery (Carson)
California Portland Cement
Chevron Refinery (El Segundo) ....

CoNOCO REFINEIY (CAISON) ...ccuieiiiiiiiieiie ettt ettt ettt e bt sae e st e e s bs e e bt e e be e e bt e saneeabe e e st e sreesneenans

Conoco Refinery (Wilmington)
Exxon Refinery (Torrance)
Tesoro Refinery (Wilmington) .

URFAMAE REFINEIY ettt h e et b e e bt e sa et e bt e sab e et e e e e b e e eae e eateeateeenneenneeennees

0.069 dv.
..... 0.092 dv.
..... 0.169 dv.
..... 0.208 dv.
..... 0.291 dv.
..... 0.366 dv.
..... 0.393 dv.
0.489 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
SCAQMD modeling <0.244 dv.
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TABLE 6—RESULTS OF SUBJECT TO BART ANALYSIS IN CALIFORNIA—Continued

BART eligible source

Analysis results deciview (dv)

Big West Refineries
JR Simplot Lathrop
Mirant Power Plant (Antioch)
Mirant Power Plant (Pittsburg)
Reliant Ventura County
Rhodia Sulfuric Acid Plant (South Coast) ..
So Cal Gas
Cabrillo Encina Plant ....
Duke Energy South Bay ..
Dynegy Moss Landing

Comparable to EPA model plant.
Comparable to EPA model plant.
Comparable to EPA model plant.
Comparable to EPA model plant.
Comparable to EPA model plant.
Comparable to EPA model plant.
Comparable to EPA model plant.
Subject to BART.

Subject to BART.

Subject to BART.

Source: e-mail from Christine M. Suarez-Murias, California Air Resources Board to Greg Nudd, USEPA, dated February 11, 2011.

The air control districts with
authority over these sources modeled
the visibility impacts of the first eight
sources on Table 5 using CalPUFF
(Tesoro Refinery Martinez through
Coolwater Reliant Dagget). These
sources were modeled individually and
the results indicated that they do not
cause or contribute to visibility
impairment at Class I areas. The next
nine sources were modeled collectively

by the SCAQMD. All of these sources
are part of the RECLAIM emissions cap
and trade system in the SCAQMD. The
SCAQMD modeled all of the sources in
RECLAIM (including these nine
sources) and demonstrated that the
entire universe of sources in RECLAIM
has an aggregate impact of less than a
0.244 deciview on Class I areas.
Therefore, each individual source must
have a less than 0.244 deciview impact

on visibility at Class I areas, meaning
none of them cause or contribute to
visibility impairment at these protected
areas. The EPA evaluated the modeling
analyses conducted by all the districts
and found them to be valid and
technically correct.24 (See BART TSD.)
The next seven sources used the EPA
model plant analysis described
previously in this section. The details
on these sources are shown in Table 7.

TABLE 7—CALIFORNIA BART SOURCES MEETING THE EPA MODEL PLANT REQUIREMENTS

Emissions :
Distance Class | area
Source (tzllzger (kilometers) affected

Big WESt REfINEIHES ...ttt ettt b e st e e 313 80 | Domelands WA.
JR SIMPIOt LAtNIOP .ottt sttt e et e e e e ne e e e e bt e e e nne e e s nreeeannnen 600 101 | Yosemite NP.
Mirant Power Plant ANtIOCH .........oo i 277 79 | Pt. Reyes NS.
Mirant Power Plant PittSDUIg ..o 559 74 | Pt. Reyes NS.
Reliant VEntUra COUNLY ......ooiiiiiiiiieiieeee ettt sttt st be et e sbe e et e e beeeneesaneeteennne 659 70 | San Rafael WA.
Rhodia Sulfuric Acid Plant (SOuth COast) .......oociiiiiiiiiie e 314 48 | San Gabriel WA.
S To R 07| I C - T PSPPI 212 52 | San Gabriel WA.

Source: e-mail from Christine M. Suarez-Murias, California Air Resources Board to Greg Nudd, USEPA, dated February 11, 2011.

EPA’s model plant analysis indicated
that a source emitting less than 500 tons
per year (tpy) of combined NOx and
SOx would not contribute to visibility
impairment if it were located more than
50 kilometers from the nearest Class I
area. Four of the sources in Table 6 emit
less than 500 tpy and three of them are
more than 50 kilometers away from the
nearest Class I area. The Rhodia Sulfuric
Acid Plant is 48 kilometers from the San
Gabriel Wilderness Area. However,
since its emission rate is well below 500
tons per year, this source is also
consistent with the model plant
analysis. The EPA model plant analysis
also indicated that sources that emit less
than 1000 tons per year do not
contribute to visibility impairment if
they are located more than 100
kilometers away from the nearest Class
I area. Three of the sources in Table 6

24 For our detailed review and discussion, please
see “Technical Support Document for USEPA’s

exceed 500 tpy but emit less than 1000
tpy. The JR Simplot Lathrop source is
over 100 kilometers from the nearest
Class I area and so is consistent with the
model plant. The Mirant Power Plant in
Pittsburg and the Reliant Plant in
Ventura County are somewhat less than
100 kilometers from their respective
Class I areas; however, their emissions
are significantly less than 1000 tpy. For
these reasons, we propose to find that
these are also consistent with the EPA
model plant analysis.

3. Sources Already Controlled to BART

The remaining BART eligible sources,
Cabrillo Encina Plant, Duke Energy
(South Bay), and Dynegy Moss Landing
are subject to BART. These plants are all
natural gas burning electric generating
units. Since these sources burn natural
gas, their SOx emissions are not
significant with respect to visibility.

Review of the California Regional Haze Plan’s
Modeling for the Best Available Retrofit Technology

NOx emissions are the primary concern,
considering visibility impairment. Each
of these sources already control NOx
emissions with selective catalytic
reduction (SCR) technology. This
technology is recognized as the Best
Available Control Technology for
natural gas burning electric generating
units and is required on most new
sources of this type. As such, SCR
represents BART for these sources.

To conclude, California evaluated the
required universe of sources for
applicability of BART controls using the
criteria in the RHR and the BART
Guidance. The state found that three
sources were eligible for the application
of BART controls: Cabrillo Encina Plant,
Duke Energy (South Bay), and Dynegy
Moss Landing. After a review of the
control technologies in use at these
BART eligible plants, California found
that BART level controls were already

(BART) Evaluation”, Prepared by USEPA Region 9,
March 4, 2011 (BART TSD).
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in place at the sources with a potential
to impair visibility at Class I areas. We
propose to find that California has
conducted a BART evaluation
consistent with the requirement in 40
CFR 51.308(e).

F. Visibility Projections for 2018 and the
Reasonable Progress Goals

The RHR requires states to establish a
goal, expressed in deciviews, for each
Class I area within the state that
provides for reasonable progress toward
achieving natural visibility conditions
by 2064. The RPG must improve
visibility for the most impaired days,

and ensure no degradation in visibility
for the least impaired days over the
period of the SIP.

The RPGs for the CRHP show
visibility improvement by 2018 for both
“worst 20 percent of days” and “best 20
percent of days” in all Class I areas
when compared to the baseline “worst”
and “best” days. See Table 8.

TABLE 8—BASELINE VERSUS 2018 VISIBILITY CONDITIONS FOR CALIFORNIA CLASS | AREAS
[Grouped by respective IMPROVE monitor and reported in deciviews]

2018 Esti- ;
Class | area ‘(NP = National Park, WA = Wilderness Area, Baszgl?noe_ %)rst mated worst 2018 URP Bazs(e)(l?ggokfest r%g:esdEbsetls-t
NM = National Monument, NS = National Seashore) haze days ha(%ePdGa)ys estimate haze days haze days
(A) (B) (©) (D) (B)
Marble Mountain WA, Yolla Bolly Middle Eel WA (TRIN

L2070 11 (o] o RS PRRPI 17.4 16.4 15.2 3.4 3.2

Lava Beds NM, South Warner WA (LABE monitor) 15.1 14.4 13.4 3.2 3.0
Lassen Volcanic NP, Caribou WA, Thousand Lakes WA ...
(LAVO MONITON) .eeviieereeeesieeeesie e 14.2 13.3 12.6 2.7 25
Desolation WA, Mokelumne WA (BLIS monitor) ................. 12.6 12.3 11.1 2.5 2.5
Hoover WA (HOOV mMONItOr) ......coeveeieienieiieeiie e 12.9 12,5 11.7 14 1.3
Yosemite NP, Emigrant WA (YOSE monitor) ........c.ccccceenes 17.6 16.7 15.3 3.4 3.2
Ansel Adams WA, Kaiser WA, John Muir WA (KAIS mon-

1] R USTRRP 15.5 14.9 13.6 23 21
Sequoia NP, Kings Canyon NP (SEQU monitor) ................ 254 22.7 21.2 8.8 8.1
Dome Lands WA (DOME monitor) ........cccceeceevieeieenncennen. 19.4 18.1 16.6 5.1 4.7
Redwood NP (REDW monitor) ........ccceeveereeiiennieeieeseens 18.5 17.8 17.4 6.1 5.8
Point Reyes NS (PORE monitor) .........ccocvevriieniiiiieennens 22.8 21.3 21.2 10.5 10.1
Pinnacles NM, Ventana WA (PINN monitor) ..........cccevueene 18.5 16.7 16.0 8.9 8.1
San Rafael WA (RAFA mMONitor) .......cccccoeeiiiiiieniiienicciees 18.8 17.3 16.2 6.4 5.8
San Gabriel WA, Cucamonga WA (SAGA monitor) ............ 19.9 17.4 16.9 4.1 4.8
San Gorgonio WA, San Jacinto WA (SAGO monitor) ........ 22.2 19.9 18.7 5.4 5.0
Agua Tibia WA (AGTI monitor) ... 235 21.6 19.8 9.6 8.9
Joshua Tree NP (JOSH monitor) 19.6 17.9 16.7 6.1 5.7

Sources: Table 6-1, page 6—10; and Table 7-2, page 7-10, CRHP.

Also, as required by the RHR,
California estimated the time each Class
I area would take to reach natural
conditions under the RPG rate of
visibility improvement (see Table 1,
column E). While some of the time
estimates are close to the 2064 natural
conditions goal, none of the estimates
show that natural conditions will be
achieved by 2064 in California’s Class I
areas.

1. Establishing the Reasonable Progress
Goals

Because California’s RPG estimates
provide for a rate of improvement in
visibility slower than the rate needed to
show attainment of natural conditions
by 2064, the RHR requires the state to
demonstrate why its RPGs are
reasonable and why a rate of progress
leading to attainment by 2064 is not
reasonable.25 40 CFR 51.308(d)(1)(ii).

25 The RHR also requires that the state provide to
the public an assessment of the number of years it
will take to reach natural visibility conditions. 40
CFR 51.308(d)(1)(ii). California’s estimates were
noticed to the public during the public review and

The RHR specifies that RPGs, as well as
the demonstration of the reasonableness
of attainment beyond 2064, are to be
evaluated through the use of four
factors: Costs of compliance; time
necessary for compliance; energy and,
non-air quality environmental impacts
of compliance; and remaining useful life
of any potentially affected sources. 40
CFR 51.308(d)(1)(i)(A); 51.308(d)(1)(ii).
As explained below, we believe the
CRHP demonstrates these four factors
and that the RPGs in the plan are
reasonable.

California’s RPGs are projected
visibility levels based on atmospheric
modeling performed by the WRAP. The
WRAP modeling was based, in part, on
California’s 2018 emissions projections
derived from the emissions reductions
described in California’s 2018 Progress
Strategy. California’s 2018 Progress
Strategy is based on the identification of
the major drivers of haze on worst days,
as well as the sources of these pollutants

comment process prior to ARB’s adoption of the
CRHP.

and their precursors. In particular, the
2018 Progress Strategy predicts
significant reductions in the nitrate
component of haze from NOx emission
reductions achieved by California’s
mobile source control programs.
Weighted emissions, or back trajectory
analyses, along with predictive
modeling show that substantial
reductions in nitrate, roughly 50 percent
at every Class I area, can be achieved
through mobile source NOx emission
reductions in the 2018 Progress
Strategy. (CRHP, page 7-3)

The analysis of the sources of haze
from section 4.7 of CRHP shows that the
primary anthropogenic source of haze
within California is NOx emissions.
Therefore, the largest impact California
can make to improve visibility is by
reducing anthropogenic sources of the
NOx emissions that lead to the
formation of nitrates, especially, NOx
from mobile sources. According to
ARB’s 2018 emissions inventory,
California will have reduced NOx
emissions by 47 percent compared to
2002, with the majority of those
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emission reductions coming from
mobile sources. The 2018 emissions
inventory also shows that reductions in

mobile source SOx emissions will offset
increases in other source categories.
(See Table 2) In addition, the 2018

emissions inventory predicts reductions
in organic carbon PM and mobile source
elemental carbon PM emissions.

TABLE 9—PERCENTAGE CHANGE IN ANTHROPOGENIC EMISSIONS INVENTORY FROM 2002 TO 2018

2002 Anthropo- 2018 Anthropo-
Pollutant genic emissions genic emissions Percentage
inventory inventory change
(tpy) (tpy)
NN P RSSRPR 1,127,359 592,688 —-47
51 TP PSP URPRTRO 62,954 63,566 1
17 LSRR 908,151 882,313 -3
N H S et e nr e e e ne e e 225,157 223,916 -1
PIM COGISE ...ttt sttt st 279,149 311,518 12
FINE PIM OC ...ttt r e n e e 64,492 56,307 -13
FINE PIM EC ...ttt sttt sttt e e nees 28,397 18,927 -33
Oher PM FINE ...ttt e 67,667 69,262 2

California also evaluated all source
categories that could reasonably be
expected to contribute to visibility
impairment at Class I areas.2¢ This
analysis considered, for each sub-region,
the species contributing to haze and the
source categories responsible for
anthropogenic emissions of precursors
to those species. For example, in the
Sierra Nevada mountain range, nitrate
pollution accounts for 17 percent of
light extinction on the most impaired
days of the baseline period. Because
nitrate is the predominant
anthropogenic pollutant in this area and
most of the emissions are from within
the state, California examined the
anthropogenic sources of NOx in that
area. A PSAT analysis indicated that 76
percent of those emissions were from
mobile sources. California also
considered SO, emissions, which
comprise 14 percent of light extinction
on the most impaired days; 45 percent
of these emissions were shown by PSAT
to be from outside the modeling domain
while 22 percent were from within
California. California examined these
sources and demonstrated that they
were already reasonably controlled.
(CRHP, Chapter 4, Section 4.7)

In addition, through the state’s efforts
to attain and maintain the Federal and
State health-based air quality standards,
the state asserts that every reasonable
measure is included in the state’s 2018
Progress Strategy underlying the RPGs
for Class I areas.

EPA also notes that there is a degree
of uncertainty, due to wildfires and
biogenic emissions, in the values
representing baseline and natural
conditions.

Furthermore, as explained in the
EPA’s RPG Guidance, the 2018 URP
estimate is not a presumptive target, and

26 Please see CRHP Chapter 4, Section 4.7,
Regional Analysis of Source Categories.

RPGs may be greater, lesser, or
equivalent to the glide path. The glide
path to 2064 represents a rate of
progress which states are to use for
analytical comparison to the amount of
progress they expect to achieve. Given
the strenuous efforts needed in
California to achieve the emission
reductions described in Tables 2 and 9,
the resulting 2018 RPGs, and the
constraints and uncertainties described
above, we believe it would be
unreasonable to require the CRHP to
meet the 2018 URP estimates.

Consequently, we propose to find that
the state has demonstrated that its 2018
RPGs are reasonable and consistent with
the requirements of 40 CFR 51.308(d)(1)
and 51.308(d)(1)(ii).

2. Interstate Consultation

The CRHP, along with its RPGs, is the
result of California’s continuous
consultation with thirteen other western
states through regular meetings of the
WRAP Working Groups and Forums, via
conference calls, face-to-face meetings,
and workshops over the timeframe of
several years. Through the WRAP
consultative process, California resolved
technical tasks and policy decisions
related to monitoring, emissions, fire
tracking, application of BART, source
attribution, modeling, and control
measure issues. Emissions from other
western US states are not expected to
affect California significantly, except for
smoke from large wildfires.
Furthermore, there were no comments
on the CRHP from neighboring states
regarding the plan’s baseline visibility
estimates, 2018 visibility projections,
RPGs, or 2018 Progress Strategy.

G. Long-Term Strategy

The RHR requires California to submit
a long-term strategy addressing regional
haze visibility impairment for the Class
I areas affected by the emissions from

the state. California’s 2018 Progress
Strategy reflects the measures that were
included in the 2002 and 2018 emission
inventories and WRAP analyses that
produced California’s reasonable
progress goals. The RHR requires that a
state’s strategy consider emission
reductions from on-going control
programs, construction activity
mitigation, source retirement and
replacement, and smoke management
techniques. Due to California’s severe
air quality problems, the state has
emissions control programs that address
these RHR considerations.

California’s 2018 Progress Strategy
(Chapter 4 of the CRHP) includes
Federal, State and local control
measures. As reflected in the 2018
emissions inventory, these control
measures address the main
anthropogenic constituents of
California’s visibility problem: NOx,
SOx, and directly emitted particulate
matter emissions. As the RPGs in Table
8 suggest, the measures in the 2018
Progress Strategy will improve visibility
in all California Class I areas. Also,
implementation of the 2018 Progress
Strategy is expected to minimize
California’s existing very small
contribution to visibility impairment in
downwind states. The CRHP describes
ongoing state and local emission control
measures, as summarized below.

1. Ongoing Air Pollution Control
Programs

Air pollution control programs in
California are divided among the state,
multi-county air districts, and county
level air quality control agencies.
Among state agencies, ARB is
responsible for regulating mobile
sources emissions (except where
preempted by Federal law) and
consumer products, developing fuel
specifications, establishing gasoline
vapor recovery standards and certifying
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vapor recovery systems. Local air
districts have primary responsibility for
regulating stationary and area wide
sources.

a. Mobile Source Programs

California’s regulation of mobile
source emissions covers new vehicle
emissions standards, low polluting fuel
formulations, and off-road sources such
as lawn and garden equipment,
recreational vehicles and boats, and
construction equipment. With the
implementation of the 2018 Control
Strategy, the state predicts that
reductions from mobile sources will
occur as the result of several regulatory
efforts.

For example, according to the CRHP,
California’s 2008 low-emission vehicle
standards and reformulated gasoline
reduced VOC emissions to less than 50
pounds per 100,000 miles traveled, and
predicted reductions for the 2010 model
year to be approximately 10 pounds per
100,000 miles. California also points out
that mobile source organic carbon
emissions are reduced beyond what is
required under national regulations.
(CRHP, page 4-2 to 4-3)

ARB’s efforts with EPA to regulate
large diesel, gasoline and liquid
petroleum gas equipment will result in
new large off-road equipment that will
be 98 percent cleaner. These regulations
will reduce both NOx and elemental
carbon emissions. (CRHP, page 4—4)

In addition, ARB has worked with
EPA to reduce emissions from goods
movement sources. For example, the
CRHP estimates that low-sulfur fuel
requirements will reduce SOx emissions
from ship auxiliary engines by 96
percent and new locomotive engines by
50-60 percent. (CRHP, Table 4—1 and
discussion, page 4—4)

ARB plans to reduce emissions from
smaller engines, such as lawn and
garden equipment, recreational vehicles,
and boats, achieving 82—90 percent
fewer NOx emissions than uncontrolled
units. (CRHP, Table 4-1, and
discussion, page 4—4)

The CRHP describes California’s
efforts to reduce diesel PM emissions
since 2000, when California began
implementing its Diesel Risk Reduction
Plan, aimed at reducing diesel PM
emissions by 85 percent by 2020.
Through engine retrofits and
replacements, ARB predicts these
control measures will reduce NOx
emissions as well as diesel PM
emissions. (CHRP, Section 4.2.3, page
4—6) The CRHP states that this program
has already provided visibility benefits
as shown by elemental carbon trends at
IMPROVE monitors. In 2013 and 2018,
the state predicts more visibility

improvement as related rules adopted
during the 2000-2004 baseline period
continue their implementation. (CRHP,
page 7—4)

b. Stationary and Area Source
Regulations by Local Air Agencies

California’s thirty-five local air
districts and air quality control agencies
are primarily responsible for regulating
emissions from stationary and area-wide
sources through rules and permitting
programs. For example, air district
regulated sources include industrial
sources like factories, refineries, and
power plants; commercial sources like
gas stations, dry cleaners, and paint
spray booth operations; residential
sources like fireplaces, water heaters,
and house paints; and miscellaneous
non-mobile sources like emergency
generators. Air districts also inspect and
test fuel vapor recovery systems to
check that such systems are operating as
certified.2?

2. Construction Activities

Many air districts have adopted
stringent rules to control fugitive dust
emissions from construction activities.
These rules include the following
examples: San Joaquin Valley Air
Pollution Control District (SJVAPCD)
Regulation 8—Fugitive PM—10
Prohibitions, adopted in 2004 (71 FR
8461, (February 17, 2006)); and,
SCAQMD Rule 403—Fugitive Dust (73
FR 12639, (March 10, 2008)).

In July 2007, ARB adopted a
regulation designed to reduce diesel and
NOx emissions from the state’s
estimated 180,000 off-road vehicles
used in construction, mining, airport
ground support and other industries.
These regulations were not adopted in
time to be considered by the WRAP and
the state when producing the RPGs;
however, ARB estimates that by 2020
“particulate matter will be reduced by
74 percent and NOx will be reduced by
32 percent compared to current levels.”
(CRHP, page 4-11)

3. Source Retirement and Replacement
Schedules

ARB reports that older and high
polluting sources produce the majority
of mobile source emissions; as a result,
California has directed its source
retirement strategy towards mobile
sources. California has pursued the

27 For a complete listing of local California air
district rules within the federally enforceable SIP,
please see our online database at http://
www.epa.gov/region9/air/sips/index.html. This
database is organized first by state and then local
agency. The rules are listed by number, title,
adoption date, and the date the rule was approved
into the SIP.

retirement of engines using incentive
funding programs together with in-use
regulations. For example, using the Carl
Moyer Program, the state has invested
up to $170 million annually to clean up
as many as 7,500 older, higher-emitting
engines, thereby reducing NOx
emissions by as much as 24 tons per
day. (CRHP, pages 4-11 to 4-12)

4. Smoke Management Programs

California’s “Smoke Management
Guidelines for Agricultural and
Prescribed Burning (SMG)” is the basis
for the state’s Smoke Management
Program. Together, the ARB and the
local air pollution control districts
implement the SMG. ARB oversees the
program and makes daily burn/no burn
day decisions for each of the air basins
in the state. In turn, air districts have
adopted comprehensive smoke
management programs and regulations
to implement and enforce the SMG.
These smoke management programs
contain requirements for agricultural
and prescribed burns permits; daily
burn authorizations; annual reporting;
registration and smoke management
plans for prescribed burns.28 According
to the CRHP, smoke management plans
must specifically consider Class I Areas
as sensitive receptors. (CRHP, pages 4—
12 and 4-13)

5. Enforceability of Measures in the
Long-Term Strategy

The RHR requires that the state’s long-
term strategy include enforceable
measures necessary to achieve the
reasonable progress goals at every Class
I area (inside and outside the state)
affected by emissions from that state. 40
CFR 51.308(d)(3). California’s RPGs are
based on the region-wide inventory
developed by the WRAP states that
included data for California sources.
The emissions inventory from California
was based on rules adopted through
2004. (CRHP, page 3-1)

Table 2 of this notice shows changes
in emissions by pollutant and source
category between 2002 and 2018. The
pollutants of concern for visibility
impairment are NOx, SO», and VOC (as
organic carbon precursor). A review of
Table 2 indicates that moderate
increases of SO, and VOC from

28 Examples of local air district rules
implementing the SMG are as follows: Sacramento
Metropolitan Air Pollution Control District Rule
501—Agricultural Burning (49 FR 47490 (December
5, 1984)); adopted in 1992 and amended since,
SJVAPCD Rule 4103—Open Burning (74 FR 57907
(November 10, 2009)); SJVAPCD Rule 4106—
Prescribed Burning and Hazard Reduction (67 FR
8894 (February 27, 2002)); and, Northern Sierra Air
Quality Management District Regulation 3—Open
Burning (62 FR 48480 (September 16, 1997) and 64
FR 45170 (August 19, 1999)).
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stationary and area sources are offset by
significant reductions in emissions from
mobile sources. Table 2 also shows that
the reductions in NOx statewide are
attributable to a decrease in emissions
from mobile sources of over 530,000
tons per year. Therefore, the
enforceability of mobile source
measures is a critical consideration
when evaluating the measures necessary
to achieve the reasonable progress goals.

California’s mobile source measures
fall within two categories: Measures for
which the state has obtained or has
applied to obtain a waiver of federal
pre-emption under CAA section 209
(section 209 waiver measure or waiver
measure) and those for which the state
is not required to obtain a waiver (non-
waiver measures).

EPA’s position on the creditability of
California’s mobile source control
measures in SIP attainment
demonstrations has been addressed in
previous actions. See EPA’s proposed
approval and final approval of the SJV
1-Hour Ozone Plan at 74 FR 33933,
33938, (July 14, 2009) and 75 FR 10420,
10424 (March 8, 2010).

EPA recently evaluated California
mobile source measures as part of our
November 10, 2010 proposed action on
the San Joaquin Valley 2008 PM, s plan
and the San Joaquin Valley portions of
the revised 2007 state strategy. See, e.g.,
75 FR 74517 (Nov. 10, 2010). In taking
this action, we described how EPA had
either approved California’s mobile
source rules into the SIP, or granted a
waiver of federal pre-emption under
CAA section 209.

Based on this analysis, EPA proposes
to find that the measures in the CRHP
are sufficient to achieve the reasonable
progress goals, as required by 40 CFR
51.308(d)(3).

To conclude, California has submitted
a long-term strategy addressing visibility
impairment due to regional haze within
Class I areas, both inside and outside of
the state. Through participation in the
WRAP, California consulted with
neighboring states and coordinated its
2018 Progress Strategy, as well as
developed and documented the
technical basis for the 2018 Progress
Strategy. Within the 2018 Progress
Strategy, the state has considered and
addressed measures to mitigate the
impacts of construction activities,
source retirement and replacement
schedules, and smoke management for
agricultural and forestry practices. The
state has estimated the 2002 base year
and 2018 anthropogenic and natural
source emissions inventory and the
emission reductions resulting from the
2018 Progress Strategy’s control
measures. Consequently, we propose to

find that California has met the
requirements of 40 CFR 51.308(d)(3).

H. Monitoring Strategy

According to the CRHP, California
intends to rely on the IMPROVE
monitoring program to collect and
report data for reasonable progress
tracking for all Class I Areas in the state.
Because the RHR requires a long-term
tracking program over a 60-year
implementation period, the CRHP states
that California expects the configuration
of the monitors, sampling site locations,
laboratory analysis methods and data
quality assurance, and network
operation protocols will not change; or,
if they are changed, any future
IMPROVE program will remain
comparable to the one operating during
the 2000-2004 RHR baseline period.
Through 2018, the CRHP does not
specify any additional monitors beyond
the existing IMPROVE network. Also,
California will continue to meet the
requirement to coordinate its CRHP
monitoring with its monitoring for RAVI
by participating in the IMPROVE
monitoring network. Finally, California
plans to use data reported by the
IMPROVE program as part of the
regional technical support analysis tools
found at the Visibility Information
Exchange Web System (VIEWS), as well
as other analysis tools and efforts
sponsored by the WRAP. (CRHP, page
9-1)

To conclude, California has submitted
a monitoring strategy for measuring,
characterizing and reporting on regional
haze visibility impairment in the state’s
Class I areas. The state will depend on
the IMPROVE monitoring program to
collect and report data for tracking
reasonable progress, as specified in the
RHR for all Class I areas in the state. The
state will use data reported by the
IMPROVE program and the regional
analysis tools found at the VIEWS.
Consequently, we propose to find that
the state has met the requirements of
40 CFR 51.308(d)(4).

I. Federal Land Manager Consultation
and Coordination

The RHR requires states to coordinate
the development and implementation of
their visibility protection programs with
the Federal Land Managers (FLMs). In
particular, states must provide FLMs an
opportunity for consultation at least
sixty days prior to holding any public
hearing on the SIP. Consultation must
include the opportunity for the FLMs to
discuss their assessment of visibility
impairment in any Class I areas, and
offer recommendations on the
development of RPGs and strategies to
address visibility impairment. A state

must describe in its SIP how it
addressed any comments provided by
the FLMs and include procedures for
continuing consultation between the
state and FLMs on program
implementation. In the future, FLMs
must have the opportunity for
consultation with the state on the
development and review of plan
revisions and five-year progress reports
as well as on the implementation of
other programs that might contribute to
visibility impairment in Class I areas.

The CRHP states that California has
provided a list of ARB contacts to the
FLMs, as required by the RHR. In
November 2006, ARB sponsored a
“Regional Haze Teach-In,” with
participants from several federal
agencies (the U.S. Forest Service, the
National Park Service, the Bureau of
Land Management, the U.S. Fish and
Wildlife Service, the EPA), and
interested air districts. ARB staff
presented and discussed the state’s
proposed 2018 Progress Strategy and
RPGs. (CRHP, page 8-5) Subsequently,
an ARB/Federal Land Managers
Regional Haze Steering Committee
(Steering Committee) was formed. The
participants conducted monthly
conferences to review progress on
regional haze planning and to obtain
input from FLMs. California’s RPGs
were also discussed during these calls.
(CRHP, page 8-5)

Prior to the January 22, 2009 ARB
adoption hearing, ARB provided the
FLMs with a draft of the CRHP and
requested comment. ARB also provided
a webcast workshop on December 15,
2008 to allow participation by federal
land management agency field office
staff in remote locations. (CRHP, page
8-6) Appendix F of the CRHP includes
the FLMs’ official comments, along with
responses prepared by ARB.

The CRHP states that California will
continue to coordinate and consult with
the FLMs over the course of the
implementation period. California
intends to use three existing
coordination mechanisms for this
purpose: the Interagency Air and Smoke
Council, the Air and Land Managers
Group, and the WRAP. (CRHP, page
8-7)

To conclude, beginning in November
2006, California provided numerous and
regular opportunities for FLM review of
the CRHP as it was developed. Prior to
ARB adoption of the CRHP on January
22, 2009, ARB provided a 60-day
comment period for FLMs and a formal
public comment period beginning
December 5, 2008, and a video-
conferencing forum to solicit FLM
comment on the final draft CRHP. FLM
comments and ARB responses were
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included with the CRHP in Appendix F.
In the future, the state will consult and
coordinate regional haze activities with
FLMs through three existing venues:
The Interagency Air and Smoke
Council, the Air and Land Managers
Group, and the WRAP. Consequently,
we propose to find that the state has met
the FLM coordination and consultation
requirements of 40 CFR 51.308(i).

J. Periodic SIP Revisions and Five-Year
Progress Reports

The CRHP states that California will
perform a mid-course review in 2013 to
assess progress towards reaching the
RPGs. California’s mid-course review
will consider post-2004 control
measures that were not included in the
2018 Progress Strategy. The CRHP states
that the mid-course review will also do
the following: “Update natural
conditions to reflect new information, if
available; update the RPGs with latest
WRAP modeling, if appropriate; re-
evaluate the RPGs to determine if they
should be adjusted to better reflect
achievable improvements in visibility,
as future control measures are adopted
and implemented; compare the actual
deciview calculations against progress
towards reaching the RPGs and the
uniform rate of progress; assess the
impact at the monitors from BART-
specific and post-2004 adopted and
implemented measures; and, evaluate
the adequacy of the existing CRHP
elements.” (CRHP, Section 9.3, page
9-2)

In 2018, California will revise the
CRHP, following procedures for
coordination with other western states
and FLMs. California intends for the
2018 CRHP revision to include the
following updates: “Current calculation
methodologies for visibility; evaluation
of the appropriateness of natural
condition levels and updates, if
appropriate; current visibility
conditions for most impaired and least
impaired days; progress towards natural
conditions; effectiveness of California’s
2018 Progress Strategy; affirmation or
revision of reasonable progress goals;
updated emission inventories; and, re-
evaluation of the monitoring strategy.”
(CRHP, Section 9.4, pages 9-2 to 9-3)

To conclude, California has submitted
a plan with commitments to provide a
2013 progress report evaluating the
January 22, 2009 CRHP and RPGs, as
well as a 2018 regional haze plan
revision. Consequently, we propose to
find that the state has met the
requirements of 40 CFR 51.308(f) and
(8).

V. EPA’s Analysis of How California’s
Regional Haze Plan Meets Interstate
Transport Requirements

Section 110(a)(2)(D)(i)(II) requires SIP
revision to contain “adequate provisions
* * * prohibiting * * * any source or
other types of emission activity within
the State from emitting any air pollutant
in amounts which will * * * interfere
with measures required to be included
in the applicable implementation plan
for any other State * * * to protect
visibility.” EPA is proposing to find that
the SIP submitted by California to
address regional haze contains adequate
provisions to meet the “good neighbor”
provisions of section 110(a)(2)(D)(i)(II)
with respect to visibility.

As an initial matter, EPA notes that
section 110(a)(2)(D)@1)(II) does not
specify explicitly how EPA should
ascertain whether a state’s SIP contains
adequate provisions to prevent
emissions from sources in that state
from interfering with measures required
in another state to protect visibility.
Thus, the statute is ambiguous on its
face, and EPA must interpret this
provision.

Our 2006 Guidance recommended
that a state could meet the visibility
prong of the transport requirements for
section 110(a)(2)(D)(i)(II) by submitting
a regional haze SIP, due in December
2007. EPA’s reasoning was that the
development of the regional haze SIPs
was intended to occur in a collaborative
environment among the states, and that
through this process states would
coordinate on emissions controls to
protect visibility on an interstate basis.
In fact, in developing their respective
reasonable progress goals, WRAP states
consulted with each other through the
WRAP’s work groups. As a result of this
process, the common understanding
was that each state would take action to
achieve the emissions reductions relied
upon by other states in their reasonable
progress demonstrations under the RHR.
This interpretation is consistent with
the RHR requirement that a state
participating in a regional planning
process must include “all measures
needed to achieve its apportionment of
emission reduction obligations agreed
upon through that process.” 40 CFR
51.308(d)(3)(ii).

As discussed above in sections IV.F
and IV.G of this proposed rule, as a
WRAP member, California developed
the 2018 Progress Strategy in
consultation with 13 other WRAP states
to address regional haze visibility
impairment in Class I areas affected by
California emissions. California also
developed a set of emissions inventories
reflecting the state’s implementation of

a broad range of emission control
measures included in the 2018 Progress
Strategy. See sections IV.C and IV.G.5
above for a discussion of these
emissions inventories and control
measures. As part of the WRAP’s
regional consultative process, California
provided the WRAP with these
emissions inventories for the WRAP’s
regional 2018 future year modeling. The
WRAP projected visibility levels for all
Class I areas in California and
neighboring states based on California’s
projected 2018 emissions inventories
and the 2018 inventories supplied by
other WRAP states. Each of the WRAP
states then developed its regional haze
plan using these visibility projections.

As aresult, California’s 2018 Progress
Strategy and projected emissions
inventories, including the control
measures upon which they rely, were
accounted for in the WRAP’s
apportionment of emission reduction
obligations among the member states.
Each of the WRAP states then developed
their respective reasonable progress
goals based upon an understanding that
California’s implementation of the
emission control measures included in
the 2018 Progress Strategy would
achieve California’s projected 2018
emissions inventory levels. Thus, the
following elements of the CRHP ensure
that emissions from California will not
interfere with the reasonable progress
goals for neighboring states’ Class I
areas: Chapter 3 (Emissions Inventory),
chapter 4 (California 2018 Progress
Strategy), and chapter 8 (Consultation).
We propose to determine that these
elements of the CRHP adequately
address California’s apportionment of
emission reduction obligations agreed
upon through the WRAP consultative
process and, therefore, satisfy the
requirement in CAA section
110(a)(2)(D)(1)(II) regarding measures
required in other states to protect
visibility for the 1997 8-hour ozone and
PM, s NAAQS.

VI. EPA’s Proposed Action

Because EPA believes the California
Regional Haze Plan fulfills all the
relevant requirements of Section 169B
and the Regional Haze Rule, we are
proposing to fully approve the plan as
described in section 110(k)(3) of the Act.
In sum, we are proposing to find that
California has met the following
Regional Haze Rule requirements: The
state has established baseline visibility
conditions and reasonable progress
goals for each of its Class I areas; the
state has developed a long-term strategy
with enforceable measures ensuring
reasonable progress towards meeting the
Reasonable Progress Goals for the first
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ten-year planning period, through 2018;
the state has addressed adequately the
application of Best Available Retrofit
Technology to specific stationary
sources; the state has an adequate
regional haze monitoring strategy; the
state has provided for consultation and
coordination with federal land managers
in producing its regional haze plan; and,
provided for the regional haze plan’s
future revisions.

In addition, we are proposing to
approve California’s 2007 Transport SIP
and the following specific elements of
the CRHP as satisfying the CAA Section
110(a)(2)(D)(1)(II) requirement to
prohibit emissions that will interfere
with measures to protect visibility in
another state for the 1997 8-hour ozone
and 1997 PM, s NAAQS: Chapter 3
(Emissions Inventory), chapter 4
(California 2018 Progress Strategy), and,
chapter 8 (Consultation).

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).
In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Visibility,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 9, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2011-6003 Filed 3—14—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0958—-201104; FRL—
9280-7]

Approval and Promulgation of
Implementation Plans; South Carolina:
Prevention of Significant Deterioration
and Nonattainment New Source
Review; Fine Particulate Matter and
Nitrogen Oxides as a Precursor to
Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the South Carolina State
Implementation Plan (SIP), submitted
by the State of South Carolina, through
the South Carolina Department of
Health and Environmental Control (SC
DHEC), to EPA on December 2, 2010, for

parallel processing. The proposed SIP
revision modifies South Carolina’s New
Source Review (NSR) Prevention of
Significant Deterioration (PSD) and
Nonattainment New Source Review
(NNSR) programs. The proposed
revision makes two changes for which
EPA is proposing approval in today’s
rulemaking. First, the revision
incorporates NSR provisions for fine
particulate matter (also known as PM, s)
as amended in EPA’s 2008 NSR PM 5
Implementation Rule (hereafter referred
to as the “NSR PM, 5 Rule”) into the
South Carolina SIP. Second, the
proposed revision addresses a PSD
permitting requirement promulgated in
the 1997 8—Hour Ozone National
Ambient Air Quality Standards
(NAAQS) Implementation Rule NSR
Update Phase II (hereafter referred to as
the “Ozone Implementation NSR Update
or Phase II Rule”). Both changes in the
proposed SIP revision are necessary to
comply with federal regulations related
to South Carolina’s NSR permitting
program. EPA is proposing approval of
the December 2, 2010, proposed SIP
revision because the Agency has
preliminarily determined that the
revisions are in accordance with the
Clean Air Act (CAA or Act) and EPA
regulations regarding NSR permitting.

DATES: Comments must be received on
or before April 14, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0958 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: EPA-R04-OAR-2010-0958,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Ms.
Lynorae Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2010-
0958.” EPA’s policy is that all comments
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received will be included in the public
docket without change and may be
made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the South
Carolina SIP, contact Ms. Twunjala
Bradley, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Ms.
Bradley’s telephone number is (404)
562—9352; e-mail address:
bradley.twunjala@epa.gov. For
information regarding NSR, contact Ms.
Yolanda Adams, Air Permits Section, at
the same address above. Ms. Adams’
telephone number is (404) 562—9241; e-
mail address: adams.yolanda@epa.gov.
For information regarding the Phase II
Rule, contact Ms. Jane Spann,
Regulatory Development Section, at the
same address above. Ms. Spann’s
telephone number is (404) 562—9029; e-
mail address: spann.jane@epa.gov. For
information regarding the PM, s
NAAQS, contact Mr. Joel Huey,
Regulatory Development Section, at the
same address above. Mr. Huey’s
telephone number is (404) 562—9104; e-
mail address: huey.joel@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What action is EPA proposing in today’s
notice?

II. What is the background for the action
proposed by EPA in today’s notice
regarding NSR permitting requirements
for the PM> s NAAQS?

III. What is the background for the action
proposed by EPA in today’s notice
regarding the Phase II Rule for NOx as
an ozone precursor?

IV. What is EPA’s analysis of South
Carolina’s SIP revision?

V. Proposed Action

VI. Statutory and Executive Order Reviews

I. W