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1 Market-Based Rate Affiliate Restrictions, 75 FR 
20796 (Apr. 21, 2010), Notice of Proposed 
Rulemaking, FERC Stats. & Regs. ¶ 32,567 (2010). 

2 Market-Based Rates for Wholesale Sales of 
Electric Energy, Capacity and Ancillary Services by 
Public Utilities, Order No. 697, FERC Stats. & Regs. 
¶ 31,252, clarified, 121 FERC ¶ 61,260 (2007), order 
on reh’g, Order No. 697–A, FERC Stats. & Regs. 
¶ 31,268, clarified, 124 FERC ¶ 61,055, order on 
reh’g, Order No. 697–B, FERC Stats. & Regs. 
¶ 31,285 (2008), order on reh’g, Order No. 697–C, 
FERC Stats. & Regs. ¶ 31,291 (2009), order on reh’g, 
Order No. 697–D, FERC Stats. & Regs. ¶ 31,305 
(2010). 

3 Order No. 697, FERC Stats. & Regs. ¶ 31,252 at 
P 549–550. 

4 The Compliance Working Group stated that it 
consists of 27 energy companies, which include 
integrated electric businesses, merchant generators, 
marketing and trading businesses, and natural gas 
distributors, and explains that the group was 
formed in mid-2008 ‘‘to develop a model 
[Commission] compliance program guide.’’ 
Compliance Working Group Request for 
Clarification, Docket No. RM04–7–007, at 2 (filed 
Mar. 9, 2009); Compliance Working Group 
Amended Request for Clarification, Docket No. 
RM04–7–007, at 3 (filed Oct. 28, 2009). The 
members of the Compliance Working Group taking 
part in its request for clarification are: Allegheny 
Energy, Inc., American Electric Power Company, 
Inc., Cleco Corporation, Consumers Energy 
Company, Dominion Resources, Inc., Duke Energy 
Corporation, Edison International, El Paso Electric 
Company, Energy East Corp., Entergy Corporation, 
Exelon Corporation, FirstEnergy Corp., FPL Group, 
Inc., Pacific Gas and Electric Co., Progress Energy, 
Inc., Public Service Enterprise Group Incorporated, 
and Westar Energy, Inc. 

Alternative Methods of Compliance 
(AMOCs) 

(i)(1) The Manager, Seattle Aircraft 
Certification Office, FAA, has the authority to 
approve AMOCs for this AD, if requested 
using the procedures found in 14 CFR 39.19. 
In accordance with 14 CFR 39.19, send your 
request to your principal inspector or local 
Flight Standards District Office, as 
appropriate. If sending information directly 
to the manager of the ACO, send it to the 
attention of the person identified in the 
Related Information section of this AD. 
Information may be e-mailed to: 9-ANM- 
Seattle-ACO-AMOC-Requests@faa.gov. 

(2) Before using any approved AMOC, 
notify your appropriate principal inspector, 
or lacking a principal inspector, the manager 
of the local flight standards district office/ 
certificate holding district office. 

Related Information 

(j) For more information about this AD, 
contact Louis Natsiopoulos, Aerospace 
Engineer, Systems and Equipment Branch, 
ANM–130S, FAA, Seattle Aircraft 
Certification Office (ACO); phone: 425–917– 
6478; fax: 425–917–6590; e-mail: 
elias.natsiopoulos@faa.gov. 

(k) For service information identified in 
this AD, contact Boeing Commercial 
Airplanes, Attention: Data & Services 
Management, P.O. Box 3707, MC 2H–65, 
Seattle, Washington 98124–2207; telephone 
206–544–5000, extension 1; fax 206–766– 
5680; e-mail me.boecom@boeing.com; 
Internet https://www.myboeingfleet.com. You 
may review copies of the referenced service 
information at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington. For information on the 
availability of this material at the FAA, call 
425–227–1221. 

Issued in Renton, Washington, on January 
12, 2011. 
Jeffrey E. Duven, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 
[FR Doc. 2011–1438 Filed 1–25–11; 8:45 am] 

BILLING CODE 4910–13–P 

COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 165 

RIN Number 3038–AD04 

Implementing the Whistleblower 
Provisions of Section 23 of the 
Commodity Exchange Act 

Correction 

In proposed rule document 2010– 
29022, beginning on page 75728 in the 
issue of Monday, December 6, 2010, 
make the following correction: 

On page 75727, in the cover for Part 
II, the agency name ‘‘Commodity 
Futures Trading Corporation’’ should 

read ‘‘Commodity Futures Trading 
Commission.’’ 
[FR Doc. C1–2010–29022 Filed 1–25–11; 8:45 am] 

BILLING CODE 1505–01–D 

DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 35 

[Docket No. RM10–20–000] 

Market-Based Rate Affiliate 
Restrictions 

AGENCY: Federal Energy Regulatory 
Commission. 
ACTION: Withdrawal of notice of 
proposed rulemaking and termination of 
rulemaking proceeding. 

SUMMARY: The Federal Energy 
Regulatory Commission (Commission) 
withdraws a notice of proposed 
rulemaking, which proposed to amend 
its regulations governing market-based 
rates for public utilities pursuant to 
section 205 of the Federal Power Act 
(FPA) to include in the regulatory text 
the clarification that employees that 
determine the timing of scheduled 
outages or that engage in economic 
dispatch, fuel procurement or resource 
planning may not be shared under the 
market-based rate affiliate restrictions 
codified in Order No. 697. 
DATES: Effective Date: This withdrawal 
will become effective February 25, 2011. 
FOR FURTHER INFORMATION CONTACT: 
Michelle Barnaby (Technical 

Information), Office of Energy Market 
Regulation, Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426, (202) 502– 
8407. 

Stephen J. Hug (Legal Information), 
Office of the General Counsel, Federal 
Energy Regulatory Commission, 888 
First Street, NE., Washington, DC 
20426, (202) 502–8009. 

SUPPLEMENTARY INFORMATION: 
Issued January 20, 2011. 
1. On April 15, 2010, the Commission 

issued a Notice of Proposed Rulemaking 
(NOPR) in this proceeding.1 For the 
reasons set forth below, we are 
exercising our discretion to withdraw 
the NOPR and terminate this 
rulemaking proceeding. 

I. Background 
2. In Order No. 697,2 the Commission 

adopted affiliate restrictions that govern 
the relationship between franchised 
public utilities with captive customers 
and their ‘‘market-regulated’’ power 
sales affiliates, i.e., affiliates whose 
power sales are regulated in whole or in 
part on a market-based rate basis. These 
market-based rate affiliate restrictions 
govern the separation of functions, the 
sharing of market information, sales of 
non-power goods or services, and power 
brokering. The Commission requires 
that, as a condition of receiving and 
retaining market-based rate authority, 
sellers comply with these affiliate 
restrictions unless explicitly permitted 
by Commission rule or order. Failure to 
satisfy the conditions set forth in the 
affiliate restrictions constitutes a 
violation of a seller’s market-based rate 
tariff.3 

3. On March 9, 2009, the Compliance 
Working Group 4 submitted a request for 
clarification in the Commission’s 
market-based rate rulemaking 
proceeding regarding which employees 
can be shared for purposes of 
compliance with the Commission’s 
market-based rate affiliate restrictions. 
On October 28, 2009, the Compliance 
Working Group submitted an amended 
request for clarification. In response to 
the Compliance Working Group’s 
request, the Commission provided 
clarification regarding which employees 
may not be shared under the affiliate 
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5 Market-Based Rates for Wholesale Sales of 
Electric Energy, Capacity and Ancillary Services By 
Public Utilities, 131 FERC ¶ 61,021 (2010) (April 15 
Clarification Order). 

6 April 15 Clarification Order, 131 FERC ¶ 61,021 
at P 39–42. 

7 Under the Standards of Conduct regulations, 
‘‘marketing function employee’’ is defined as ‘‘an 
employee, contractor, consultant or agent of a 
transmission provider or of an affiliate of a 
transmission provider who actively and personally 
engages on a day-to-day basis in marketing 
functions.’’ 18 CFR 358.3(d) (2010). ‘‘Marketing 
functions’’ means ‘‘in the case of public utilities and 
their affiliates, the sale for resale in interstate 

commerce, or the submission of offers to sell in 
interstate commerce, of electric energy or capacity, 
demand response, virtual transactions, or financial 
or physical transmission rights, all as subject to an 
exclusion for bundled retail sales, including sales 
of electric energy made by providers of last resort. 
* * *’’ 18 CFR 358.3(c) (2010). As the Commission 
stated in the April 15 Clarification Order, the 
Standards of Conduct definition of ‘‘marketing 
function employee’’ may be read to be limited to 
those employees engaged in sales. 

8 April 15 Clarification Order, 131 FERC ¶ 61,021 
at P 37 (citing Order No. 697–A, FERC Stats. & Regs. 
¶ 31,268 at P 253). 

9 Order No. 697–A, FERC Stats. & Regs. ¶ 31,268 
at P 253. 

10 The prohibition on sharing employees that 
engage in resource planning applies only to the 
sharing of employees between a franchised public 
utility and its market-regulated power sales affiliate, 
and is not intended to alter resource planning 
activities by transmission providers that are 
permitted under the Standards of Conduct. See 
Standards of Conduct for Transmission Providers, 
Order No. 717, FERC Stats. & Regs. ¶ 31,280, at P 
144 (2008) (Standards of Conduct Final Rule), order 
on reh’g, Order No. 717–A, FERC Stats. & Regs. 
¶ 31,297, order on reh’g, Order No. 717–B, 129 
FERC ¶ 61,123 (2009). 

restrictions.5 Concurrently with the 
April 15 Clarification Order, the 
Commission issued the NOPR, in which 
it proposed to revise the text of the 
separation of functions and information 
sharing provisions of the affiliate 
restrictions contained in § 35.39 of the 
Commission’s regulations in order to 
reflect the clarification provided in 
response to the Compliance Working 
Group’s request. 

4. In the April 15 Clarification Order, 
the Commission denied the Compliance 
Working Group’s request that the 
Commission interpret the market-based 
rate affiliate restrictions to permit the 
sharing of employees who are neither 
transmission function employees nor 
marketing function employees under the 
Standards of Conduct. However, in 
order to address the Compliance 
Working Group’s concerns regarding 
compliance with the market-based rate 
affiliate restrictions, the April 15 
Clarification Order provided guidance 
regarding which employees may not be 
shared under the affiliate restrictions.6 
Specifically, the Commission rejected 
the Compliance Working Group’s 
interpretation of the market-based rate 
affiliate restrictions because the 
Compliance Working Group’s 
interpretation would permit the sharing 
of employees who are prohibited from 
being shared under the market-based 
rate affiliate restrictions (for instance, 
employees that make economic dispatch 
decisions or that determine the timing 
of scheduled outages). Thus, the 
Commission explained that granting the 
Compliance Working Group’s requested 
interpretation would permit market- 
based rate sellers to share employees 
that may not currently be shared under 
the affiliate restrictions. 

5. The April 15 Clarification Order 
explained that ‘‘marketing function 
employee’’ is not a defined term in the 
market-based rate regulations adopted 
in Order No. 697, and explained that the 
restrictions on which employees may be 
shared under the market-based rate 
affiliate restrictions are not limited to 
those employees who are engaged in 
sales.7 It stated that, as clarified in Order 

No. 697–A, under the market-based rate 
affiliate restrictions, ‘‘shared employees 
may not be involved in decisions 
regarding the marketing or sale of 
electricity from the facilities, may not 
make economic dispatch decisions, and 
may not determine the timing of 
scheduled outages for facilities.’’ 8 In 
this regard, the April 15 Clarification 
Order explained that responsibility for 
economic dispatch or the timing of 
scheduled outages, for example, is not a 
‘‘marketing function’’ under the 
Standards of Conduct and, therefore, 
employees engaging in economic 
dispatch or that determine the timing of 
scheduled outages would not be 
marketing function employees under the 
Standards of Conduct. Therefore, those 
employees could be shared under the 
Standards of Conduct, despite the fact 
that sharing of such employees is 
prohibited under the affiliate 
restrictions. Thus, consistent with the 
Commission’s determinations in Order 
No. 697–A, the April 15 Clarification 
Order clarified that, for purposes of 
compliance with the market-based rate 
affiliate restrictions, a franchised public 
utility with captive customers and its 
market-regulated power sales affiliates 
may not share employees that make 
economic dispatch decisions or that 
determine the timing of scheduled 
outages.9 

6. The April 15 Clarification Order 
also explained that franchised public 
utilities with captive customers should 
be prohibited from sharing employees 
that engage in resource planning or fuel 
procurement with their market- 
regulated power sales affiliates. The 
Commission explained that if the 
franchised public utility and its market- 
regulated power sales affiliate are 
permitted to share employees that make 
strategic decisions about future 
generation supply, such as deciding 
when and/or where to build or acquire 
generating capacity, such strategic 
decision making by a shared employee 
could result in generation being built or 
acquired for the benefit of the market- 
regulated power sales affiliate, and at 
the expense of the captive customers of 

the franchised public utility. The April 
15 Clarification Order also explained 
that a shared employee that procures 
fuel for both the franchised public 
utility and the market-regulated power 
sales affiliate may have the incentive to 
allocate purchases of lower priced fuel 
supplies to the market regulated power 
sales affiliate while allocating purchases 
of higher priced fuel supplies to the 
franchised public utility. Therefore, 
given that the definition of marketing 
function employee under the Standards 
of Conduct does not specifically address 
employees that determine the timing of 
scheduled outages or that engage in 
economic dispatch, fuel procurement, or 
resource planning,10 the April 15 
Clarification Order clarified that 
employees engaging in these activities 
are prohibited from being shared under 
the market-based rate affiliate 
restrictions, absent an explicit waiver 
from the Commission. 

7. In order to reflect these 
clarifications, the Commission proposed 
in the NOPR to revise § 35.39 of its 
regulations in order to clarify that 
employees that determine the timing of 
scheduled outages or that engage in 
economic dispatch, fuel procurement, or 
resource planning may not be shared 
under the market-based rate affiliate 
restrictions. Accordingly, the 
Commission proposed to revise the 
separation of functions provision 
contained in § 35.39(c)(2)(ii) of the 
regulations to include the provision that 
franchised public utilities with captive 
customers are prohibited from sharing 
employees that determine the timing of 
scheduled outages or that engage in 
economic dispatch, fuel procurement, or 
resource planning with their market- 
regulated power sales affiliates. 

8. The Commission also proposed to 
revise the information sharing provision 
contained in § 35.39(d)(2) of the 
regulations to include the provision that 
employees that determine the timing of 
scheduled outages or that engage in 
economic dispatch, fuel procurement, or 
resource planning may not have access 
to information covered by the 
prohibition of § 35.39(d)(1). 
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11 NEI represents the commercial nuclear energy 
industry in regulatory communications, public 
policy and other matters. NEI states that its 
members generate electricity for sale in both 
regulated and deregulated markets. NEI Comments 
at 2–3. 

12 NEI Comments at 10 (citing Shell Oil Co. v. 
E.P.A., 950 F.2d 741, 747 (D.C. Cir. 1991). 

13 EEI Comments at 5. 
14 Id. at 16–17. 

15 While it is unclear what EEI means by its use 
of the term ‘‘inputs,’’ EEI appears to use the term 
‘‘inputs’’ to describe support services. 

16 EEI Comments at 13–14 (citing Repeal of the 
Public Utility Holding Company Act of 1935 and 
Enactment of the Public Utility Holding Company 
Act of 2005, Order No. 667, FERC Stats. & Regs. 
¶ 31,197 (2005), order on reh’g, Order No. 667–A, 
FERC Stats. & Regs. ¶ 31,213 (2006), order on reh’g, 
Order No. 667–B, FERC Stats. & Regs. ¶ 31,224 
(2006), order on reh’g, Order No. 667–C, 118 FERC 
¶ 61,133 (2007); Cross-Subsidization Restrictions on 
Affiliate Transactions, Order No. 707, FERC Stats. 
& Regs. ¶ 31,264 (2008), order on reh’g, Order No. 
707–A, 124 FERC ¶ 61,047 (2008)). 

17 NEI Comments at 4–7 (citing Entergy Corp., No- 
Action Letter, Docket No. NL07–4–000 (Feb. 8, 
2007)). 

18 Entergy Comments at 15, 17. 
19 Dominion Comments at 8, 19–22. 
20 Entergy Comments at 20–21. 
21 Specifically, Entergy argues that the sharing of 

information concerning the causes of forced 
outages, system weakness or equipment failures, 
other potential concerns, and best practices should 
be permitted. Id. at 21–22. 

II. Comments 
9. The Edison Electric Institute (EEI), 

Ameren Services Company (Ameren), 
Dominion Resources Services, Inc. 
(Dominion), Duke Energy Corporation 
(Duke), Entergy Services, Inc. (Entergy), 
and the Nuclear Energy Institute (NEI) 11 
filed comments opposing the 
codification of the clarifications 
provided in the April 15 Clarification 
Order. The Transmission Access Policy 
Study Group (TAPS) submitted 
comments in support of the NOPR’s 
proposed codification of the 
clarifications provided. 

10. EEI contends that the April 15 
Clarification Order bypassed the notice- 
and-comment proceeding established in 
the NOPR, depriving the public of an 
effective opportunity to provide input 
on the Commission’s proposed changes. 
According to EEI, the NOPR is evidence 
that the April 15 Clarification Order 
does more than merely clarify existing 
restrictions. NEI also states that the 
April 15 Clarification Order is 
effectively amending the Commission’s 
affiliate restrictions regulations without 
notice and comment. NEI contends that 
the NOPR is not a logical outgrowth of 
the Compliance Working Group’s 
request for clarification or the notice 
associated with the request and that, as 
a result, the notice and comment on the 
Compliance Working Group’s request 
for clarification does not satisfy the 
Administrative Procedure Act.12 

11. EEI opposes adoption of the 
proposed changes to the market-based 
rate affiliate restrictions because it 
believes that the Commission’s current 
regulations provide a solid and a 
sufficient framework to protect captive 
customers.13 EEI contends that the April 
15 Clarification Order could impose 
new obligations on a number of utilities 
and require reorganization and 
operational changes by affected 
entities.14 EEI argues that the 
Commission should not adopt any such 
changes absent evidence that captive 
retail customers are at risk of 
subsidizing the activities of market- 
regulated power sales affiliate 
operations. EEI requests that the 
Commission find that franchised public 
utilities with captive customers and 
their market-regulated power sales 
affiliates may share employees who: 

(1) Perform economic dispatch and 
outage scheduling functions, but are 
abiding by guidance provided by the 
Commission or its staff permitting the 
sharing of these employees; (2) provide 
inputs and other support to the resource 
planning process but do not exercise 
decisional authority with respect to 
such matters; 15 or (3) provide shared 
fuel procurement services within the 
corporate family when the Commission 
or a state commission has approved 
such sharing of employees, or sharing is 
consistent with no-action letters or other 
such guidance. EEI also states that the 
Commission should find that franchised 
public utilities with captive customers 
and their market regulated power sales 
affiliates may continue to rely on 
waivers, no-action letters, audit reports, 
informal guidance, or other documents 
that the Commission or its staff has 
issued, even if those documents precede 
or depart from the April 15 Clarification 
Order or the Final Rule issued pursuant 
to the NOPR. 

12. With respect to fuel procurement 
employees, EEI requests that, at a 
minimum, the Commission clarify that: 
(1) Those franchised public utilities 
with captive customers and their 
market-regulated power sales affiliates 
that currently rely on a shared fuel 
procurement unit may continue to do 
so; and (2) companies may seek waivers 
in the future to establish new shared 
fuel procurement units. EEI asserts that 
joint fuel procurement would be 
governed by the requirements of the 
regulations adopted in Order Nos. 667 
and 707, and by applicable state orders 
and regulations, and argues that the 
Commission has not previously 
proscribed the use of joint fuel 
procurement units.16 

13. Dominion, Ameren, Duke, 
Entergy, and NEI make arguments 
similar to those of EEI. Dominion, Duke, 
Entergy, and NEI argue that sharing of 
nuclear fuel procurement employees 
should be permitted. NEI argues that a 
categorical prohibition on the sharing of 
employees that engage in fuel 
procurement is unnecessary given that 
there is no record of abuse and that such 

a prohibition would negatively affect 
the ability of utilities to procure nuclear 
fuel. NEI argues that the Commission 
has allowed the sharing of fuel 
procurement employees in the past, and 
suggests that the Commission’s concerns 
regarding the sharing of fuel 
procurement employees could be better 
addressed through procedural 
approaches, such as requiring separate 
contracts for each entity and auditable 
records to justify specific procurement 
actions.17 According to Entergy, market- 
based rate affiliate personnel with 
information on regulated utility nuclear 
fuel prices could not use that 
information in electricity trading or 
dispatch decisions in any manner to the 
detriment of ratepayers, even if the no- 
conduit rule were ineffective in 
ensuring that marketing personnel do 
not have access to that information.18 

14. Dominion claims that state 
regulation of fuel procurement protects 
captive ratepayers, and states that it 
currently uses shared fuel procurement 
personnel in accordance with state 
commission-approved affiliate 
agreements. Dominion proposes that the 
Commission create safe harbors, which 
Dominion describes as pre-defined 
categories for fast-track waiver requests 
that permit the sharing of resource 
planning and/or fuel procurement 
employees. Dominion argues that 
creating safe harbors would minimize 
utilities having to make a fact-specific 
showing that part or all of the affiliate 
restrictions should not apply and 
minimize problems with showings 
becoming outdated.19 

15. Entergy argues that, particularly in 
the nuclear context, the prohibition on 
the sharing of outage schedulers should 
be read narrowly, so that employees that 
support the outage scheduling process 
may continue to be shared. Entergy 
seeks confirmation that its 
interpretation of the words ‘‘determine 
the timing of’’ as being limited to a small 
group of personnel, such as site outage 
managers and senior vice presidents, 
who are the outage decision-makers, is 
correct 20 and requests that the 
Commission clarify that after-the-fact 
sharing of certain information does not 
constitute the sharing of market 
information.21 
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22 Ameren Comments at 14–15 (citing Standards 
of Conduct Final Rule, FERC Stats. & Regs. ¶ 31,280 
at P 146; Entergy Services, Inc., No-Action Letter, 
Docket No. NL07–4–000 (Feb. 8, 2007); Cinergy 
Services, Inc., No-Action Letter, Docket No. NL06– 
1–000 (Jan. 31, 2006)). 

23 468 F.3d 831 (D.C. Cir. 2006). 
24 Duke Comments at 3–4 (citing Order No. 697, 

FERC Stats. & Regs. ¶ 31,252 at P 564–565; Order 
No. 697–B, 125 FERC ¶ 61,326 at P 59). 

25 Entergy Comments at 22–23. 

26 Id. at 23–24. 
27 Id. at 25 (citing Allegheny Energy, Inc., 119 

FERC ¶ 61,025 (2007)). 
28 Id. at 26–28. 
29 EEI Comments at 7–8. 
30 Id. at 8, n.10. 

31 Id. at 17. 
32 Ameren Comments at 23–25. 
33 Dominion Comments at 23–24. 
34 18 CFR 35.39(c)(2)(i) (2010). 
35 18 CFR 35.39(d)(1) (2010). 

16. Ameren argues that the use of 
shared employees allows the utilities to 
avoid having to hire duplicate sets of 
employees, and asserts that the 
Commission has found the sharing of 
resource planning and fuel procurement 
personnel appropriate in other 
circumstances.22 Ameren also argues 
that the proposed prohibitions against 
the sharing of resource planning or fuel 
procurement employees would 
contradict the findings in National Fuel 
Gas Supply Corp. v. FERC,23 where the 
court found that the record did not 
support the Commission’s attempt to 
extend the Standards of Conduct to 
relationships between pipelines and an 
additional class of their affiliates. 
Similarly, Duke argues that the 
Commission has not previously 
prohibited sharing of employees who 
engage in fuel procurement, and has not 
provided evidence that would support 
imposing new restrictions.24 

17. EEI contends that the proposed 
‘‘blanket proscriptions’’ would run afoul 
of individual orders, notices, waivers, 
and no-action letters issued to 
companies that allow the sharing of 
employees that schedule outages or that 
engage in economic dispatch, resource 
planning or fuel procurement. Entergy 
argues that the Commission has 
previously recognized that co-owned 
units and plants should be excepted 
from certain prohibitions in the affiliate 
restrictions, as long as such sharing is 
kept to the minimum practicable level. 
Entergy seeks clarification as to whether 
the guidance provided by no-action 
letters and cases granting waivers to 
entities that co-own generation remains 
valid, and argues that if the Commission 
prefers that entities that have relied on 
this guidance but never submitted a 
waiver request, submit a waiver, it 
should so clarify.25 

18. Entergy argues that in the 
situation where a franchised public 
utility with captive customers and its 
market-regulated power sales affiliate 
co-own generation, there is a significant 
likelihood that market information 
about the level of dispatch of the total 
plant may become known to market- 
based rate affiliate personnel, despite 
co-owners taking steps to ensure that 
disclosures are kept to a minimum. 

Entergy argues that the Commission 
should clarify that the unintended, 
incidental sharing of market information 
regarding economic dispatch as well as 
after-the-fact operational information 
does not violate the affiliate restrictions 
in the situation of co-owned generation, 
as long as economic dispatch decisions 
are made separately, and not by shared 
employees, and as long as the no- 
conduit rule is strictly followed.26 
Entergy also argues that the Commission 
should continue to permit sharing (for 
co-owned units) or coordination (for co- 
owned plants) of outage scheduling, to 
the extent necessary given the joint 
ownership arrangement, as well as the 
information sharing that inevitably 
results.27 Entergy argues that the 
Commission should clarify that it 
recognizes the need for fuel 
procurement sharing in the situation of 
co-owned generation.28 

19. With respect to employees that 
engage in resource planning, EEI states 
that it has understood that ‘‘traditional’’ 
resource planning employees who make 
direct resource planning decisions 
could not be shared under the affiliate 
restrictions. However, it states that the 
Commission’s proposed proscription is 
written so broadly that it could 
inadvertently prevent the sharing of 
support staff, which is explicitly 
permitted by the Commission’s 
regulations.29 EEI also states that it 
assumes that by the term ‘‘employee,’’ 
the Commission does not mean to 
include senior executives responsible 
for overseeing corporate activities from 
a family-wide perspective and who have 
fiduciary responsibilities, including 
responsibilities regarding the 
acquisition of significant assets and 
corporate finance.30 

20. TAPS argues that the Commission 
should revise its regulations as 
proposed in the NOPR and should 
emphasize that its proposed 
clarifications concerning the sharing of 
employees are not an exhaustive listing 
of prohibited shared employees. TAPS 
states that the Commission correctly 
identified situations where the sharing 
of employees between affiliated market- 
based rate power sellers and franchised 
public utilities with captive customers 
could harm the captive customers of the 
franchised public utility. 

21. EEI argues that the Commission 
should provide affected companies with 
60 days of transition time to comply 

with the changes adopted in the Final 
Rule or to file a request for waiver.31 
Ameren argues that if the Commission 
adopts the changes proposed in the 
NOPR, the Commission should only 
apply the prohibition against the 
sharing of fuel procurement and 
resource planning employees 
prospectively, beginning no earlier than 
180 days after the Final Rule becomes 
effective, and that the Commission 
should grandfather existing sharing 
agreements.32 Dominion requests that 
the Commission provide ‘‘a significant 
amount of time’’ to undertake the 
structural reorganizations that will be 
required if the proposed changes are 
adopted. Dominion requests that the 
Commission require companies to be in 
compliance within one year of the later 
of: (1) The date of issuance of the Final 
Rule; (2) the date of Commission action 
on any waiver request filed within 30 
days of the issuance of the Final Rule; 
or (3) the date of state commission 
action on any approval required in 
connection with a proposed 
restructuring to comply with the Final 
Rule.33 

III. Discussion 
22. Upon further consideration, we 

will withdraw the NOPR because the 
current regulations are sufficient insofar 
as they already require that employees 
of a market-regulated power sales 
affiliate operate separately from the 
employees of any affiliated franchised 
public utility with captive customers, to 
the maximum extent practical. While 
the NOPR was intended to provide 
additional clarity to the industry by 
identifying in the regulatory text certain 
employees who cannot be shared, we 
find that codifying these clarifications 
in the regulatory text is unnecessary 
because the separation of functions 
requirement in the existing regulations 
already requires that, ‘‘[t]o the maximum 
extent practical, the employees of a 
market-regulated power sales affiliate 
must operate separately from the 
employees of any affiliated franchised 
public utility.’’ 34 The existing 
regulations also provide that ‘‘[a] 
franchised public utility with captive 
customers may not share market 
information with a market-regulated 
power sales affiliate if the sharing could 
be used to the detriment of captive 
customers, unless simultaneously 
disclosed to the public.’’ 35 Because we 
find that codifying these clarifications 
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36 Market-Based Rates for Wholesale Sales of 
Electric Energy, Capacity and Ancillary Services by 
Public Utilities, 134 FERC ¶ 61,046, at P 27 (2011). 

37 130 FERC ¶ 61,102, at P 22–25 (2010) (granting 
limited waiver to permit sharing of employees that 
determine the timing of scheduled outages based on 
the conjoined nature of the facilities and the 
applicants’’ representations that the waiver was 
necessary to allow for the practical and efficient 
operation of the conjoined facilities); see also 
Allegheny Energy Inc., 119 FERC ¶ 61,025 at P 20, 
22 (granting waiver of the market-based rate code 
of conduct information sharing provision (the 
market-based rate code of conduct was the 
predecessor to the affiliate restrictions codified in 

Order No. 697) based on the applicants’ 
representations that the waiver was necessary to 
allow for the practical and efficient operation of the 
conjoined facilities); American Electric Power 
Service Corp., 119 FERC ¶ 61,064, at P 20 (2007) 
(granting waiver of the market-based rate code of 
conduct (the market-based rate code of conduct was 
the predecessor to the affiliate restrictions codified 
in Order No. 697) to allow sharing of a senior 
executive officer based on the applicants’ 
representations that the senior executive officer was 
not involved in the daily functions of directing, 
organizing and executing business decisions). 

Further, the Commission has granted waiver of 
the affiliate restrictions where a seller demonstrates 
and the Commission agrees that the seller has no 
captive customers. See Order No. 697, FERC Stats. 
& Regs. ¶ 31,252 at P 552, 589. Likewise, sellers 
have the option of seeking waiver of the separation 
of functions requirement to allow the sharing of 
employees that engage in fuel procurement or 
resource planning. 

38 See Interpretative Order Modifying No-Action 
Letter Process and Reviewing Other Mechanisms for 
Obtaining Guidance, 123 FERC ¶ 61,157, at P 10– 
12 (2008) (explaining that no-action letters ‘‘can 
offer useful guidance to the industry,’’ however, are 
non-binding on the Commission, and must relate to 
a specific, actual transaction, practice or situation 
in which the applicant is or may be involved, and 
that the applicant must explain the specific details 
of the transaction, practice or situation). 

39 The Commission has adopted an exception to 
the independent functioning requirement and the 
information sharing restrictions for emergency 
circumstances affecting system reliability, provided 
that the subsequent reporting provisions are 
followed. Order No. 697, FERC Stats. & Regs. 
¶ 31,252 at P 568; 18 CFR 35.39(c)(2)(iii) (2010). The 
Commission has also explained that, while shared 
field and maintenance employees may not make 
economic dispatch decisions or determine when 
scheduled maintenance outages will occur, they 
may do so during emergency forced outages. See 
Order No. 697–A, FERC Stats. & Regs. ¶ 31,268 at 
P 253; Order No. 697, FERC Stats. & Regs. ¶ 31,252 
at P 568. In addition, the Commission 
has explained that it permits the sharing of 
information to enable nuclear power plants to 
comply with the requirements of the Nuclear 
Regulatory Commission (NRC) as described in the 
NRC’s February 1, 2006 Generic Letter 2006–002, 
Grid Reliability and the Impact on Plant Risk and 
the Operability of Offsite Power. Order No. 697–A, 
FERC Stats. & Regs. ¶ 31,268 at n.339 (citing Order 
No. 697, FERC Stats. & Regs. ¶ 31,252 at P 581). 

40 With respect to Entergy’s request that the 
Commission confirm that Entergy’s interpretation of 
employees that determine the timing of scheduled 
outages is limited to a small group of personnel, 
such as site outage managers and senior vice 
presidents, who are the outage decision-makers, we 
note that the Commission has previously clarified 
‘‘that companies may share employees and 
supervisors who have the authority to curtail or 

Continued 

provided in the April 15 Clarification 
Order in the regulatory text is 
unnecessary, we conclude that it is no 
longer necessary to adopt the 
amendments to the regulations 
proposed in the NOPR. Sellers will be 
required to comply with the guidance 
provided in the April 15 Clarification 
Order within 90 days of the date of 
issuance of the order addressing EEI’s 
request for rehearing of the April 15 
Clarification Order in Docket No. 
RM04–7–009, which is being issued 
concurrently with this order.36 

23. We find that commenters’ 
arguments objecting to the amendments 
to the regulatory text proposed in the 
NOPR and their arguments that 
adequate notice and opportunity for 
comment were not provided on the 
amendments to the regulatory text are 
rendered moot by our withdrawal of this 
NOPR. We address below commenters’ 
remaining arguments. 

24. A number of commenters request 
that we clarify that franchised public 
utilities with captive customers may 
share employees with their market- 
regulated power sales affiliates where 
they are abiding by guidance provided 
by the Commission or by a state 
commission or in certain circumstances, 
such as in the case of co-owned 
generation facilities. We decline to grant 
such clarification on a generic basis. 

25. While the Commission has 
granted waiver of its market-based rate 
affiliate restrictions to permit the 
sharing of certain employees in certain 
circumstances, such as employees that 
schedule outages at co-owned 
generation facilities, these waivers were 
based on case-specific circumstances 
and representations made by the 
specific applicants in those cases. For 
example, in Cleco Power LLC, the 
waiver of certain affiliate restrictions 
was limited to three employees, was 
limited to the ‘‘specific facts and 
circumstances’’ presented by the 
applicants, and was conditioned on the 
requirement that the applicants 
maintain sufficient records to allow the 
Commission to audit their compliance 
with the conditions of the waiver.37 We 

believe that the Commission, for 
purposes of the affiliate restrictions, 
should retain its authority to review on 
a case-by-case basis circumstances 
where affiliates seek to share employees 
or market information. Accordingly, we 
clarify that prior orders granting waiver 
are case specific and apply only to the 
entities that were specifically granted 
waiver in those cases. Therefore, entities 
that have relied on this previous 
guidance but who have not submitted a 
waiver request themselves should 
submit such a request. Entities that have 
previously obtained waiver of certain of 
the affiliate restrictions may continue to 
rely on those waivers as long as the facts 
and circumstances relied upon by the 
Commission in granting the waiver 
remain true and accurate, and as long as 
any conditions set forth in the order 
granting waiver continue to be satisfied. 

26. Similarly, we clarify that an entity 
may rely on the guidance provided by 
Commission staff in a no-action letter if 
the letter was issued in response to that 
entity’s request, and if the specific facts 
and representations relied on by 
Commission staff in responding to the 
no-action letter request remain true and 
accurate.38 

27. While we reject the notion that the 
Commission should rely on 
determinations made by state 
commissions with respect to the sharing 
of employees, we clarify that to the 
extent that an affected entity believes 
that a state commission’s determination 
supports waiver of our market-based 
rate affiliate restrictions, the 
Commission will consider this argument 
on a case-by-case basis if this argument 

is presented in a request for a no-action 
letter regarding specific proposed 
transactions, practices or situations, or 
in a case-specific request for waiver of 
the affiliate restrictions. 

28. Similarly, in response to 
commenters’ arguments that sharing of 
nuclear fuel procurement and other fuel 
procurement employees should be 
permitted, an entity can seek waiver of 
the affiliate restrictions to permit the 
sharing of certain employees based on 
case-specific circumstances. 

29. We deny Entergy’s request that the 
Commission confirm which of Entergy’s 
personnel determine the timing of 
scheduled outages, and its request as to 
whether after-the-fact sharing of certain 
information constitutes the sharing of 
market information, and whether 
unintended sharing of market 
information regarding economic 
dispatch and operational information 
violates the affiliate restrictions when 
such sharing occurs in the context of co- 
owned generation.39 As we explain 
above, prior orders granting waiver of 
the affiliate restrictions are case specific, 
and apply only to the entities that were 
specifically granted waiver in those 
cases. Further, Entergy does not provide 
sufficient detail regarding the activities 
of its personnel that determine the 
timing of scheduled outages, or 
sufficient detail regarding the facts and 
circumstances of the information 
sharing that it believes is permitted for 
the Commission to confirm whether 
Entergy’s sharing of employees and 
market information is permitted.40 To 
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stop the operation of generation facilities solely for 
operational reasons’’ and that ‘‘shared employees 
may not be involved in decisions regarding the 
marketing or sale of electricity from the facilities, 
may not make economic dispatch decisions, and 
may not determine the timing of scheduled outages 
for facilities.’’ Order No. 697–A, FERC Stats. & Regs. 
¶ 31,268 at P 253. 

the extent that Entergy seeks 
clarification concerning whether it is 
complying with the market-based rate 
affiliate restrictions, or seeks waiver of 
certain affiliate restrictions, it may 
submit a request for a no-action letter 
regarding specific proposed 
transactions, practices or situations, or a 
case-specific request for waiver of the 
affiliate restrictions. 

30. For the reasons discussed above, 
the Commission withdraws the NOPR 
and terminates this rulemaking 
proceeding. 

By the Commission. 
Nathaniel J. Davis, Sr., 
Deputy Secretary. 
[FR Doc. 2011–1488 Filed 1–25–11; 8:45 am] 

BILLING CODE 6717–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[Docket No. USCG–2009–0803] 

Drawbridge Operation Regulations; 
Oakland Inner Harbor Tidal Canal, 
Oakland/Alameda, CA, Schedule 
Change 

AGENCY: Coast Guard, DHS. 
ACTION: Notice of proposed rulemaking; 
withdrawal. 

SUMMARY: The Coast Guard is 
withdrawing its notice of proposed 
rulemaking (NPRM), to change the 
operation of the Alameda County and 
the Army Corps of Engineers owned 
drawbridges crossing the Oakland Inner 
Harbor Tidal Canal, between Oakland 
and Alameda, California. The proposed 
change would have allowed the 
drawbridges to open for vessels upon 
four hours advance notice for openings 
between the hours 4:30 p.m. and 9 a.m. 
daily. With the exception of Federal 
Holidays, openings at all other times 
would have been on signal except 
during interstate rush hours, 8 a.m. to 
9 a.m. and 4:30 p.m. to 6:30 p.m., 
Monday through Friday, when the 
drawbridges need not be opened for 
vessels. The proposed change was 
requested by Alameda County to reduce 
the drawbridge staffing requirements 
during periods of reduced openings. 

The NPRM is being withdrawn because 
of the opposing comments received 
from the various sources including the 
primary waterway users that transit the 
drawbridges. 
DATES: The notice of proposed 
rulemaking is withdrawn on January 26, 
2011. 
ADDRESSES: The docket for this 
withdrawn rulemaking is available for 
inspection or copying at the Docket 
Management Facility (M–30), U.S. 
Department of Transportation, West 
Building Ground Floor, Room W12–140, 
1200 New Jersey Avenue, SE., 
Washington, DC 20590, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. You may also 
find this docket on the Internet by going 
to http://www.regulations.gov, inserting 
USCG–2009–0803 in the ‘‘Keyword’’ box 
and then clicking ‘‘Search’’. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions about this notice, 
call or e-mail David H. Sulouff, Chief, 
Bridge Section, Waterways Management 
Branch, 11th Coast Guard District, 
telephone 510–437–3516, e-mail 
address: David.H.Sulouff@USCG.mil. If 
you have questions on viewing material 
in the docket, call Renee V. Wright, 
Program Manager, Docket Operations, 
telephone 202–366–9826. 
SUPPLEMENTARY INFORMATION: 

Background 
On May 27, 2010, we published a 

Notice of Proposed Rulemaking entitled 
‘‘Drawbridge Operation Regulation; 
Oakland Inner Harbor Tidal Canal, 
Oakland/Alameda, CA, Schedule 
Change’’ in the Federal Register (75 FR 
29693–29695). The proposed change 
would have allowed the drawbridge 
owner/operator to reduce the hours of 
staffing on the drawbridges and would 
have required a four hour advance 
notice from mariners to the bridge 
operator for vessel transits requiring 
drawbridge openings, during the 
specified times. A test period of the 
proposed regulation was not performed. 
A Coast Guard Public Meeting was 
determined unnecessary due to the 
outreach provided by Alameda County, 
the response to the NPRM and the 
actions of local concerned citizens. 

The Coast Guard received twenty-nine 
(29) response to the NPRM. Of these two 
(2) were in support of the proposal and 
twenty-seven (27) either opposed or 
recommended additional review of the 
proposal. Some of the opposing entries 
contained input from multiple sources 
including petitions against the proposal 
and letters providing consolidated input 
from various organizations in 
opposition. We conducted a lengthy and 

thorough investigation including a 
review of statistical information on 
vessel transits provided by Alameda 
County, site visits at the drawbridges 
and waterfront facilities along the 
Oakland Inner Harbor, presentations to 
and request for input from the San 
Francisco Harbor Safety Committee, 
requests for input from the Cities of 
Alameda and Oakland, CA, and 
dissemination of the Federal Register to 
most of the local marine related 
establishments along the waterway. 
Local groups representing waterway 
users and property owners along the 
waterway provided additional 
dissemination of the Federal Register 
NPRM for the proposed change. The 
bridge operator (Alameda County) held 
a public meeting on April 1, 2010 to 
present the proposal to the local public. 
The Coast Guard directly contacted the 
primary waterway users to obtain their 
input. 

The proposed change was submitted 
by Alameda County. Alameda County 
indicated that the proposed regulation 
change would meet their minimum 
needs for reducing funding required for 
drawbridge staffing and alternatives had 
not been considered at the time of the 
request. Comments opposing the 
proposed change were received from the 
San Francisco Harbor Safety Committee, 
The National Boating Federation, 
Hanson Aggregates, Power Engineering, 
Harbor Bay Maritime, Dutra Group, 
Oakland Yacht Club, Fernside 
Homeowners Association, Waterfront 
Homeowners Association, East Shore 
Homeowners Association, Aeolian 
Yacht Club, Briar Rose Yacht Charters, 
Baytech Marine Service, Heinold’s First 
and Last Chance, Aroma Restaurant, 
Eskelund Marine, Bocanova, Vortex 
Marine Construction, British Marine, 
The Outboard Motor Shop, Waterfront 
Hotel-Miss Pearl’s Restaurant, Encinal 
Yacht Club, Marina Village Inn, 
Kincaid’s Restaurant, Scott’s Seafood 
Restaurant, Captain Ed Payne Technical 
Services, Il Pescatore Restaurant, The 
City of Alameda, The City of Oakland 
Fire Department, City of Oakland Public 
Works/Transportation Services 
Division, and numerous local residents 
and vessel owners. Comments received 
recommending additional review and 
possible alternative regulations 
included those from Mr. Tom Charron, 
Mr. Henry C. Lindemann and The Bay 
Planning Coalition recommending 
coordination with RBOC Recreational 
Boaters of California, PICYA Pacific 
Inter-Club Yacht Association and other 
key stakeholders. 
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