D RECRN

FEDERAL REGISTER

Vol. 76 Tuesday
No. 7 January 11, 2011

Pages 1511-1978

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 76, No.

7/ Tuesday, January 11, 2011

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register, www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 75 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, January 25, 2011

9 am.-12:30 p.m.

WHERE: Office of the Federal Register

Conference Room, Suite 700

800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008



http://www.federalregister.gov
http://www.gpoaccess.gov/nara
http://www.gpoaccess.gov/nara
mailto:gpoaccess@gpo.gov
http://bookstore.gpo.gov

11

Contents

Federal Register
Vol. 76, No. 7

Tuesday, January 11, 2011

Administrative Conference of the United States
PROPOSED RULES
Disclosure of Records or Information, 1542—1552

Agriculture Department

See Animal and Plant Health Inspection Service

See Farm Service Agency

See Forest Service

See Natural Resources Conservation Service

See Rural Housing Service

See Rural Utilities Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1592

Alcohol, Tobacco, Firearms, and Explosives Bureau
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Prevent All Cigarette Trafficking Act Registration Form,
1640

Animal and Plant Health Inspection Service
NOTICES
Meetings:
General Conference Committee, National Poultry
Improvement Plan, 1592-1593

Army Department
NOTICES
Privacy Act; Systems of Records, 1606—-1607

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1617-1619

Centers for Medicare & Medicaid Services
RULES
Medicare Programs:
Payment Policies under Physician Fee Schedule and
other Revisions to Part B for CY 2011; Corrections,
1670—-1859

Children and Families Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Statewide Automated Child Welfare Information System
Assessment Review Guide, 1619-1620

Coast Guard
RULES
Security Zones:
Fleet Industrial Supply Center Pier, San Diego, CA, 1521—
1523
Sabine Bank Channel, Sabine Pass Channel and Sabine-
Neches Waterway, TX, 1519-1521
PROPOSED RULES
Special Local Regulations and Safety Zones:
Recurring Events in Northern New England, 1568-1578

Special Local Regulations:
Temporary Change of Dates for Recurring Marine Event
in the Fifth Coast Guard District, 1564—1568

Commerce Department

See Foreign-Trade Zones Board

See International Trade Administration

See National Oceanic and Atmospheric Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1598-1599

Commodity Futures Trading Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Reporting of Pre-enactment Swap Transactions, 1603—
1604

Comptroller of the Currency

PROPOSED RULES

Risk-Based Capital Guidelines:
Market Risk, 1890—-1922

Corporation for National and Community Service
NOTICES
Meetings; Sunshine Act, 1604

Defense Department

See Army Department

NOTICES

Renewals of Department of Defense Federal Advisory
Committees, 1604—-1606

Science and Technology Reinvention Laboratory Personnel
Management Demonstration Projects:

Department of Navy, Space and Naval Warfare Systems
Center, SSC Atlantic and SSC Pacific, 1924-1964

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Meetings:
Blue Ribbon Commission on America’s Nuclear Future,
1607-1608

Environmental Protection Agency

RULES

Approval and Promulgation of Air Quality Implementation
Plans:

Texas; Revisions to Rules and Regulations for Control of
Air Pollution, etc., 1525-1532

Determinations of Attainment by the Applicable Attainment
Date:

Hayden, Nogales, Paul Spur/Douglas PM10

Nonattainment Areas, AZ, 1532—1535
PROPOSED RULES
Approval and Promulgation of Implementation Plans:

New Mexico; Interstate Transport of Pollution Affecting
Visibility and Best Available Retrofit Technology
Determination, 1578-1579

Approvals and Promulgations of Implementation Plans:

State of Idaho; Regional Haze State Implementation Plan

and Interstate Transport Plan, 1579—-1591



v Federal Register/Vol. 76, No. 7/ Tuesday, January 11, 2011/ Contents

Executive Office of the President
See Presidential Documents

Farm Service Agency
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Measurement Service Records, 1593

Federal Aviation Administration
RULES
Amendments of Class D Airspace:
Fort Worth NAS JRB (Carswell Field), TX, 1511
Amendments of Class E Airspace:
Horseshoe Bay, TX, 1513-1514
Savannah, TN, 1512
Sturgis, KY, 1512-1513
PROPOSED RULES
Airworthiness Directives:
Boeing Co. Model 737-600, —700, —700C, —800, —900, and
—900ER Series Airplanes, 1552—1556
Bombardier, Inc. Model CL-600—-2C10 (Regional Jet Series
700, 701 and 702) Airplanes, Model CL-600-2D15
(Regional Jet Series 705) Airplanes, and Model CL-
600—2D24 (Regional Jet Series 900) Airplanes, 1556—
1559

Federal Deposit Insurance Corporation
PROPOSED RULES
Risk-Based Capital Guidelines:

Market Risk, 1890-1922

Federal Emergency Management Agency
RULES
Final Flood Elevation Determinations, 1535-1539
NOTICES
Disaster Declarations:

Amendment No. 1; New Mexico, 1625-1626
Meetings:

National Advisory Council, 1626

Federal Energy Regulatory Commission
NOTICES
Applications for Amendment of License:
Duke Energy Carolinas, LLC, 1609
Initial Market-Based Rate Filings Including Requests for
Blanket Section 204 Authorizations:
Evraz Claymont Steel, Inc., 1610
Morris Cogeneration, LLC, 1609-1610
Intents to File License Applications, etc.:
Yuba County Water Agency, 1610-1611
License Applications:
Natural Currents Energy Services, LLC, 1612
Meetings; Change in Time, 1613
Membership of Performance Review Board for Senior
Executives, 1613
Preliminary Permit Applications:
Mahoning Hydropower, LLC, 1613

Federal Highway Administration

NOTICES

Final Federal Agency Actions:
Proposed Highway in North Carolina, 1663—-1664
State Highway 99 (Segment G), 1664—1665

Federal Reserve System

PROPOSED RULES

Risk-Based Capital Guidelines:
Market Risk, 1890—-1922

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1613-1616

Domestic Policy Directives, 1616

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 1616

Fish and Wildlife Service
NOTICES
Meetings:
Sport Fishing and Boating Partnership Council;
Teleconference, 1628

Food and Drug Administration
NOTICES
Establishments of Public Dockets:
Trials to Verify and Describe Clinical Benefit of
Midodrine Hydrochloride, 1620-1621

Foreign-Trade Zones Board
NOTICES
Applications for Manufacturing Authority:
SGL Automotive Carbon Fibers, LLC, Moses Lake, WA,
1599

Forest Service

NOTICES

Meetings:
Amador County Resource Advisory Council, 1594—1595
Central Idaho Resource Advisory Committee, 1593—1594
Francis Marion Sumter National Forests Resource

Advisory Committee, 1594

North Central Idaho Resource Advisory Committee, 1594

Health and Human Services Department

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Children and Families Administration

See Food and Drug Administration

See National Institutes of Health

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1616-1617

Homeland Security Department

See Coast Guard

See Federal Emergency Management Agency
See U.S. Customs and Border Protection

Housing and Urban Development Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Exigent Health and Safety Deficiency Correction
Certification, 1627-1628

Interior Department
See Fish and Wildlife Service
See Land Management Bureau

Internal Revenue Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1666—1668

International Trade Administration
NOTICES
Countervailing Duty Determinations:
Drill Pipe from People’s Republic of China, 1971-1974



Federal Register/Vol. 76, No. 7/ Tuesday, January 11, 2011/ Contents

Final Determinations of Sales at Less than Fair Value and
Critical Circumstances:
Drill Pipe from People’s Republic of China, 1966—1971
Final Results of Antidumping Duty Administrative
Reviews:
Stainless Steel Bar from Brazil, 1599—-1600
U.S. Aerospace Supplier and Investment Mission, 1600—
1602

Justice Department
See Alcohol, Tobacco, Firearms, and Explosives Bureau
See Justice Programs Office
See Prisons Bureau
See Victims of Crime Office
NOTICES
Meetings:
Office on Violence Against Women, 1629-1630
Supplemental Guidelines for Sex Offender Registration and
Notification, 1630-1640

Justice Programs Office
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Victims of Crime Act, Victim Compensation Grant
Program, State Performance Report, 1641-1642

Establishment of Science Advisory Board, 1640
Meetings:

Science Advisory Board, 1641

Labor Department
See Labor-Management Standards Office
See Mine Safety and Health Administration

Labor-Management Standards Office

PROPOSED RULES

Guidelines for the Use of Electronic Voting Systems in
Union Officer Elections, 1559-1564

Land Management Bureau
NOTICES
Public Land Orders:
No. (7758); Revocation of Secretarial Order Dated March
7, 1932; Wyoming, 1629
No. 7756; Revocation of Secretarial Order, 1628-1629
No. 7757; Withdrawal of National Forest System Land for
Big Ice Cave, MT, 1629

Legal Services Corporation

NOTICES

Calendar Year 2011 Competitive Grant Funds; Availability,
1642

Maritime Administration
NOTICES
Meetings:
U.S.-Flag Great Lakes Fleet Revitalization Study;
Correction, 16651666

Mine Safety and Health Administration
NOTICES
State’s Mine Health and Safety Grants, 1642

National Archives and Records Administration

RULES

New Agency Logos, 1523-1525

NOTICES

Records Schedules; Availability and Request for Comments,
1642-1644

National Institutes of Health
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Online Skills Training for PCPs on Substance Abuse,
1622
Toolbox for Assessment of Neurological and Behavioral
Function, 1621
Meetings:
Center for Scientific Review, 1622-1624
National Cancer Institute, 1625
National Institute of Diabetes and Digestive and Kidney
Diseases, 1624—1625
National Institute of Mental Health, 1625
National Institute on Aging, 1625

National Oceanic and Atmospheric Administration

RULES

Fisheries of the Exclusive Economic Zone Off Alaska
Inseason Adjustment to the 2011 Bering Sea, et al.,

Mackerel Total Allowable Catch Amount, 1539-1541
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1602-1603

National Science Foundation
NOTICES
Meetings; Sunshine Act, 1644

Natural Resources Conservation Service

NOTICES

Proposed Changes to National Handbook of Conservation
Practices, 1595

Nuclear Regulatory Commission

NOTICES

Applications and Amendments to Facility Operating
Licenses, etc., 1644—1653

Meetings; Sunshine Act, 1653

Presidential Documents
ADMINISTRATIVE ORDERS
Defense and National Security:
U.S. Joint Forces Command; Disestablishment
(Memorandum of January 6, 2011), 1975-1977

Prisons Bureau
RULES
Inmate Furloughs, 1516-1519

Rural Housing Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1595-1597

Rural Utilities Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 1597-1598

Securities and Exchange Commission
RULES
Adoption of Updated EDGAR Filer Manual, 15141516
NOTICES
Self-Regulatory Organizations; Proposed Rule Changes:
New York Stock Exchange LLC, 1653-1655
NYSE Amex LLC, 1656-1657



VI Federal Register/Vol. 76, No. 7/ Tuesday, January 11, 2011/ Contents

Small Business Administration
NOTICES
Meetings:
National Small Business Development Center Advisory
Board, 1657-1658
Surrenders of Licenses of Small Business Investment
Companies:
Toucan Capital Fund II, 1658

State Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Mentor Protege Program Application, 1658
Applications:
Presidential Permit to Construct, Operate and Maintain
Pipeline Facilities on United States Border, 1659
Culturally Significant Objects Imported for Exhibition
Determinations:
Art in Cameroon; Sculptural Dialogues, 1660
Reconfiguring African Icon; Odes to Mask by Modern and
Contemporary Artists from Three Continents, 1660
Information Requests:
2011 Trafficking in Persons Report, 1660-1663
Meetings:
International Telecommunication Advisory Committee,
1663

Surface Transportation Board
NOTICES
Control Exemptions:
Susquehanna Union Railroad Co.; North Shore Railroad
Co.; Nittany and Bald Eagle Railroad Co. et al., 1666

Tennessee Valley Authority
NOTICES
Privacy Act; Systems of Records, 1862-1888

Transportation Department

See Federal Aviation Administration
See Federal Highway Administration
See Maritime Administration

See Surface Transportation Board

Treasury Department
See Comptroller of the Currency
See Internal Revenue Service

U.S. Customs and Border Protection
NOTICES
Customs Brokers User Fee Payment for 2011, 1626-1627

Victims of Crime Office
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Victims of Crime Act, Victim Compensation Grant
Program, State Performance Report, 1641-1642

Separate Parts In This Issue

Part Il
Health and Human Services Department, Centers for
Medicare & Medicaid Services, 1670-1859

Part lll
Tennessee Valley Authority, 1862—1888

Part IV

Federal Deposit Insurance Corporation, 1890-1922

Federal Reserve System, 1890-1922

Treasury Department, Comptroller of the Currency, 1890—
1922

Part V
Defense Department, 1924-1964

Part VI
Commerce Department, International Trade Administration,
1966-1974

Part VII
Presidential Documents, 1975-1977

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 76, No. 7/ Tuesday, January 11, 2011/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

1CFR
Proposed Rules:

3 CFR
Administrative Orders:
Memorandums:
Memorandum of
January 6, 2011 ............. 1977

12 CFR

Proposed Rules:

14 CFR

71 (4 documents) ...1511, 1512,
1513

Proposed Rules:

39 (2 documents) ....1552, 1556

17 CFR

282 1514

28 CFR

570 1516

29 CFR

Proposed Rules:

452 1559

33 CFR

165 (2 documents) ........... 1519,
1521

Proposed Rules:

100 (2 documents) ........... 1564,

Proposed Rules:
52 (2 documents) ....1578, 1579

42 CFR




1511

Rules and Regulations

Federal Register
Vol. 76, No. 7

Tuesday, January 11, 2011

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0183; Airspace
Docket No. 10-ASW-5]

Amendment of Class D Airspace; Fort
Worth NAS JRB (Carswell Field), TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the
geographic coordinates within the Fort
Worth Naval Air Station (NAS) JRB
(Carswell Field), TX, area and renames
the navigation aids, at the request of the
U.S. Navy, that are listed in the
description. This action does not change
the boundaries or operating
requirements of the airspace.

DATES: Effective date: 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Gentral Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
adjusting the geographic coordinates of
the Fort Worth NAS JRB (Carswell
Field) Class D airspace, Fort Worth, TX,
and the navigation aids, to coincide
with the FAAs Aeronautical Products.
This action also changes the names of
the Carswell ILS Localizer North,
Carswell ILS Localizer South, and

Carswell TACAN to the NAS JRB Fort
Worth ILS Localizer North, NAS JRB
Fort Worth ILS Localizer South, and
NAS JRB Fort Worth TACAN at the
request of the U.S. Navy. This is an
administrative change and does not
affect the boundaries, altitudes, or
operating requirements of the airspace,
therefore, notice and public procedures
under 5 U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Fort Worth NAS JRB
(Carswell Field), Fort Worth, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010, is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ASW TX D Fort Worth NAS JRB (Carswell
Field), TX [Amended]

Fort Worth Naval Air Station JRB (Carswell
Field), TX

(Lat. 32°46’09” N., long. 97°26’30” W.)
NAS JRB Fort Worth ILS Localizer North

(Lat. 32°47°19” N., long. 97°26729” W.)
NAS JRB Fort Worth TACAN

(Lat. 32°46’17” N., long. 97°26"22” W.)
NAS JRB Fort Worth ILS Localizer South

(Lat. 32°44’47” N., long. 97°26’30” W.)

That airspace extending upward from the
surface up to and including 3,000 feet MSL
within a 4.5-mile radius of Fort Worth Naval
Air Station JRB (Carswell Field) and within
1 mile each side of the NAS JRB Fort Worth
ILS Localizer North course extending from
the 4.5-mile radius to 6.5 miles north of the
airport, and within 1.3 miles each side of the
359° radial of the NAS JRB Fort Worth
TACAN extending from the 4.5-mile radius
to 6.5 miles north of the airport, and within
1 mile each side of the NAS JRB Fort Worth
ILS Localizer South course extending from
the 4.5-mile radius to 6.5 miles south of the
airport, and within 1.3 miles each side of the
182° radial from the NAS JRB Fort Worth
TACAN extending from the 4.5-mile radius
to 6.5 miles south of the airport, excluding
that airspace east of long. 97°24’00” W.

Issued in Fort Worth, Texas, on December
21, 2010.
Roger M. Trevino,

Acting Manager Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-204 Filed 1-10-11; 8:45 am)]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-1047; Airspace
Docket No. 10-AS0O-37]

Amendment of Class E Airspace;
Savannah, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Savannah, TN. The Pinhook
Non-Directional Beacon (NDB) has been
decommissioned and new Standard
Instrument Approach Procedures
(SIAPs) have been developed for
Savannah-Hardin County Airport. This
action enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective 0901 UTC, March 10,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P. O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.

SUPPLEMENTARY INFORMATION:
History

On October 26, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace 700 feet above the
surface, at Savannah, TN (75 FR 65584)
Docket No. FAA-2010-1047. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
to support new SIAPs developed at
Savannah-Hardin County Airport,

Savannah, TN. Airspace reconfiguration
is necessary due to the
decommissioning of the Pinhook NDB
and cancellation of the NDB approach,
and for continued safety and
management of IFR operations at the
airport. This action also updates the
geographic coordinates of the airport to
coincide with the FAAs Aeronautical
Products.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends Class E airspace at Savannah,
TN.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO TN E5 Savannah, TN [AMENDED]

Savannah-Hardin County Airport, TN

(Lat. 35°10"13” N., long. 88°13’00” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Savannah-Hardin County
Airport and within 3.7 miles each side of the
008° bearing from the airport extending from
the 6.5-mile radius to 9.9 miles north of the
Savannah-Hardin County Airport.

Issued in College Park, Georgia, on
December 10, 2010.

Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2011-202 Filed 1-10-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0992; Airspace
Docket No. 10-AS0-36]

Amendment of Class E Airspace;
Sturgis, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Sturgis, KY. The Tradewater
Non-Directional Beacon (NDB) has been
decommissioned and new Standard
Instrument Approach Procedures
(SIAPs) have been developed for Sturgis
Municipal Airport. This action
enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Effective 0901 UTC, March 10,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
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7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P. O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.

SUPPLEMENTARY INFORMATION:
History

On October 22, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace 700 feet above the
surface, at Sturgis, KY (75 FR 65253)
Docket No. FAA-2010-0992. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9U
dated August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
to support new SIAPs developed at
Sturgis Municipal Airport, Sturgis, KY.
Airspace reconfiguration is necessary
due to the decommissioning of the
Tradewater NDB and cancellation of the
NDB approach, and for continued safety
and management of IFR operations at
the airport. This action also updates the
geographic coordinates of the airport to
coincide with the FAAs Aeronautical
Products.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends Class E airspace at Sturgis, KY.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASOKY E5 Sturgis, KY [AMENDED]

Sturgis Municipal Airport, KY

(Lat. 37°32°30” N., long. 87°57°16” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Sturgis Municipal Airport and
within 4 miles each side of the 183° bearing
from the airport extending from the 6.5-mile
radius to 9.9 miles south of the airport: and
within 4 miles each side of the 003° bearing
from the airport extending from the 6.5-mile
radius to 10 miles north of the Sturgis
Municipal Airport.

Issued in College Park, Georgia, on
December 10, 2010.

Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2011-203 Filed 1-10-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2010-0843; Airspace
Docket No. 10-ASW-12]

Amendment of Class E Airspace;
Horseshoe Bay, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Horseshoe Bay, TX.
Decommissioning of the Horseshoe Bay
Resort non-directional beacon (NDB) at
Horseshoe Bay Resort Airport,
Horseshoe Bay, TX, has made this
action necessary to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at the airport.
DATES: Effective date 0901 UTC, March
10, 2011. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 27, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Horseshoe Bay, TX,
reconfiguring controlled airspace at
Horseshoe Bay Resort Airport (75 FR
66013) Docket No. FAA—2010-0843.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9U dated
August 18, 2010, and effective
September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
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listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Horseshoe Bay, TX area.
Decommissioning of the Horseshoe Bay
Resort NDB and cancellation of the NDB
approach at Horseshoe Bay Resort
Airport has made this action necessary
for the safety and management of IFR
operations at the airport. This action
also reflects the name change of the
airport from Horseshoe Bay Airpark to
Horseshoe Bay Resort Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Horseshoe Bay Resort
Airport, Horseshoe Bay, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, and
effective September 15, 2010 is
amended as follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW TX E5 Austin, Horseshoe Bay Resort
Airport, TX [Amended]

Horseshoe Bay Resort Airport, TX
(Lat. 30°31’37” N., long. 98°21’32” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Horseshoe Bay Resort Airport.

Issued in Fort Worth, Texas, on December
21, 2010.
Roger M. Trevino,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2011-205 Filed 1-10-11; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232
[Release Nos. 33-9169; 34-63646, 39-2473,
1C-29547]

Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the Commission) is
adopting revisions to the Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) Filer Manual to reflect
updates to the EDGAR system. The
revisions are being made primarily to
implement the new EDGARLink Online
Application which will allow filers to
submit EDGARLink submission form
types online without the use of the
offline EDGARLink Tool, to support the
electronic filing of submission form

types ABS 15G, ABS 15G/A, a new
Form 8-K Item 6.10, and to support
minor changes in XBRL validations for
filings containing Exhibit 101
attachments. The EDGAR system is
scheduled to be upgraded to support
this functionality on December 13, 2010.

The filer manual is also being revised
to address changes previously made in
EDGAR to support the electronic filing
of new submission form types SC 14N,
SC 14N/A, SC 14N-S, SC 14N-S/A, and
the new Form 8-K Item 5.08.

The revisions to the Filer Manual
reflect changes within Volume I entitled
EDGAR Filer Manual, Volume I:
“General Information,” Version 9
(December 2010) and Volume II entitled
EDGAR Filer Manual, Volume II:
“EDGAR Filing,” Version 16 (December
2010). The updated manual will be
incorporated by reference into the Code
of Federal Regulations.

DATES: January 11, 2011. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
January 11, 2011.

FOR FURTHER INFORMATION CONTACT: In
the Division of Corporation Finance, for
questions concerning submission form
types ABS 15G, ABS 15G/A, SC 14N, SC
14N/A, SC 14N-S, SC 14N-S/A, Form
8-K Item 5.08 and Item 6.10 contact
Cecile Peters, Chief, Office of
Information Technology, at (202) 551—
3600; in the Office of Interactive
Disclosure for questions concerning
XBRL validation requirements contact
Jeffrey Naumann, Assistant Director of
the Office of Interactive Disclosure, at
(202) 551-5352; and in the Office of
Information Technology, contact Rick
Heroux, at (202) 551-8800.

SUPPLEMENTARY INFORMATION: We are
adopting an updated EDGAR Filer
Manual, Volume I and Volume II. The
Filer Manual describes the technical
formatting requirements for the
preparation and submission of
electronic filings through the EDGAR
system.! It also describes the
requirements for filing using
EDGARLink 2, EDGARLink Online, and
the Online Forms/XML Web site.

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order

1 We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (April 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on September 15, 2010. See Release No. 33—
9140 (September 9, 2010) [75 FR 55965].

2This is the filer assistance software we provide
filers filing on the EDGAR system.
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to assure the timely acceptance and
processing of filings made in electronic
format.3 Filers may consult the Filer
Manual in conjunction with our rules
governing mandated electronic filing
when preparing documents for
electronic submission.*

The EDGAR system will be upgraded
to Release 10.4 on December 13, 2010
and will introduce a new EDGARLink
Online Application (EDGARLink
Online) to allow filers to submit
EDGARLink submission form types
online, without the use of the offline
EDGARLink Tool. EDGARLink Online
can be accessed from the EDGAR Filing
Web site (https://
www.edgarfiling.sec.gov), by selecting
the “EDGARLink Online Submissions”
or by clicking the “Are you an
EDGARLIink filer or would you like to
create a new Asset-Backed Securities
Issuing Entity?” link from the EDGAR
Portal Web site (http://
www.portal.edgarfiling.sec.gov). The
existing offline EDGARLink Tool and
the associated Templates 1-6 will
continue to be available. A new chapter,
“Preparing and Transmitting
EDGARLink Online Submissions”, has
been added to Volume II of the EDGAR
Filer Manual to guide filers through the
filing process using the new tool.

Submission type ABS 15G 5 and its
amendment will be available on
EDGARLink Online only.

A new 8-K Item 6.10 (Alternative
Filings of Asset-Backed Issuers) will be
available on EDGARLink Submission
Template #3 and EDGARLink Online for
submission form types 8—K and 8—-K/A.
Item 6.10 requires a PDF attachment to
be included as Exhibit 99.

In addition, the validation rules
processed for filings containing EX—
101.INS XBRL documents will be
changed to remove restrictions to allow
domain items to be abstract and to allow
footnoteArc elements to omit the order
attribute. The validations were relaxed
for EX-101.INS XBRL documents to
allow a Discoverable Taxonomy Set
(DTS) that has type declarations in any
standard international or US
namespace, to allow internationally
recommended type and role
declarations to be used in its DTS, and
for documents whose DTS has arc role
declarations to allow the

3 See Rule 301 of Regulation S-T (17 CFR
232.301).

4 See Release No. 33-9140 (September 9, 2010)
[75 FR 55965] in which we implemented EDGAR
Release 10.3. For a additional history of Filer
Manual rules, please see the cites therein.

5 See Proposing Release No. 33-9148, Disclosure
for Asset-Backed Securities Required by Section
943 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act.

link:footnoteArc element to have an
arcrole that is either standard or is
declared in a standard taxonomy
schema. Additional validations were
added for EX-101.INS XBRL documents
to require a DTS that has type
declarations in any standard
international or US namespace to
enforce restrictions on combinations of
numeric data types and unit of measure
declarations according to internationally
recommended and US-specific data
types registry.

The filer manual is also being revised
to address a changes made previously in
EDGAR to support new submission form
types SC 14N, SC 14N-S and their
amendments on both the offline
EDGARLink Template #2 and
EDGARLink Online and a new item in
Form 8-K Item 5.08 (Shareholder
Director Nominations) on both the
offline EDGARLink Template #3 and
EDGARLink Online for submission form
types 8-K, 8-K12B, 8-K12G3, 8-K15D5
and their amendments. However, the
use of the SC 14N, SC 14N-S and Form
8-K Item 5.08 is delayed until further
notice. See Order Rel. No. 33-9149
(Order Granting Stay) and Rel. No. 33—
9151 (Notice of stay of effective and
compliance dates) for more information.

Along with adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

You may obtain paper copies of the
updated Filer Manual at the following
address: Public Reference Room, U.S.
Securities and Exchange Commission,
100 F Street, NE., Room 1543,
Washington DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. We will post electronic
format copies on the Commission’s Web
site; the address for the Filer Manual is
http://www.sec.gov/info/edgar.shtml.

Since the Filer Manual relates solely
to agency procedures or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act (APA).6 It follows that
the requirements of the Regulatory
Flexibility Act” do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is January 11, 2011. In accordance with
the APA,8 we find that there is good
cause to establish an effective date less
than 30 days after publication of these

65 U.S.C. 553(b).
75 U.S.C. 601-612.
85 U.S.C. 553(d)(3).

rules. The EDGAR system upgrade to
Release 10.4 is scheduled to become
available on December 13, 2010. The
Commission believes that establishing
an effective date less than 30 days after
publication of these rules is necessary to
coordinate the effectiveness of the
updated Filer Manual with the system
upgrade.

Statutory Basis

We are adopting the amendments to
Regulation S—-T under Sections 6, 7, 8,
10, and 19(a) of the Securities Act of
1933,9 Sections 3, 12, 13, 14, 15, 23, and
35A of the Securities Exchange Act of
1934,10 Section 319 of the Trust
Indenture Act of 1939,11 and Sections 8,
30, 31, and 38 of the Investment
Company Act of 1940.12

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendment

In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for part 232
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m, 78n,
780(d), 78w(a), 781l, 80a—6(c), 80a—8, 80a—29,
80a—30, 80a—37, and 7201 et seq.; and 18
U.S.C. 1350.

* * * * *

m 2. Section 232.301 is revised to read
as follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The
requirements for becoming an EDGAR
Filer and updating company data are set
forth in the updated EDGAR Filer
Manual, Volume I: “General
Information,” Version 9 (December
2010). The requirements for filing on
EDGAR are set forth in the updated
EDGAR Filer Manual, Volume II:
“EDGAR Filing,” Version 16 (December

915 U.S.C. 771, 77g, 77h, 77j, and 77s(a).

1015 U.S.C. 78c, 781, 78m, 78n, 780, 78w, and
78II.

1115 U.S.C. 77sss.

1215 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.
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2010). Additional provisions applicable
to Form N-SAR filers are set forth in the
EDGAR Filer Manual, Volume III: “N—
SAR Supplement,” Version 1
(September 2005). All of these
provisions have been incorporated by
reference into the Code of Federal
Regulations, which action was approved
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You must comply with
these requirements in order for
documents to be timely received and
accepted. You can obtain paper copies
of the EDGAR Filer Manual from the
following address: Public Reference
Room, U.S. Securities and Exchange
Commission, 100 F Street, NE., Room
1543, Washington, DC 20549, on official
business days between the hours of
10 a.m and 3 p.m. Electronic copies are
available on the Commission’s Web site.
The address for the Filer Manual is
http://www.sec.gov/info/edgar.shtml.
You can also inspect the document at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

By the Commission.

Dated: January 5, 2011.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2011-378 Filed 1-10-11; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF JUSTICE
Bureau of Prisons
28 CFR Part 570

[BOP Docket No. 1144-F]
RIN 1120-AB44

Inmate Furloughs

AGENCY: Bureau of Prisons, Justice.
ACTION: Final rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) revises its federal
regulations on the inmate furlough
program primarily to more clearly
provide for and define transfer
furloughs. Also, under this rule, the
Bureau is expanding the authority of its
Wardens to consider all inmates
potentially eligible for non-transfer
furloughs, as opposed to the current
rule, which limits consideration to
inmates with community custody status.
DATES: This rule is effective on February
10, 2011.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION: The
Bureau revises its federal regulations on
the inmate furlough program primarily
to more clearly provide for and define
transfer furloughs. Through this change,
we also seek to reorganize and clarify
the rules, while eliminating language
that constitutes agency guidance to staff.
Any such guidance language will be
retained in the relevant Bureau policy.
Also, under this rule, the Bureau is
expanding the authority of its Wardens
to consider all inmates potentially
eligible for non-transfer furloughs, as
opposed to the current rule, which
limits consideration to inmates with
community custody status.

A proposed rule on this subject was
published on December 6, 2006 (71 FR
70696). We received three comments,
which we respond to below.

Payment for Urinalysis, Breathalyzer,
and Other Comparable Tests Upon
Return From Furlough

Section 570.38(b)(4) of the proposed
rule stated that a furlough will only be
approved if an inmate agrees to certain
conditions, including the condition that
the inmate may “be thoroughly searched
and given a urinalysis, breathalyzer, and
other comparable test, during the
furlough or upon return to the
institution, and must prepay the cost of
such test(s) if the inmate or family
members are paying the other costs of
the furlough.” Further, this regulation
provides that the inmate “must pre-
authorize all testing fee(s) to be
withdrawn directly from his/her inmate
deposit fund account.”

One commenter questioned the
payment process described in § 570.38.
The commenter suggested that the
inmate should pay for all potential
testing before he/she be “allowed to
leave.” This is not practical. Depending
on Bureau resources, the inmate’s
particular situation, and the particular
circumstances surrounding the
furlough, it is possible that the inmate
will not undergo all of the available
testing upon the inmate’s return from
furlough. It is therefore unnecessary and
impractical to require an inmate to pre-
pay the costs of tests that he/she may
not be required to undergo.

The commenter then suggested that
“charging an inmate that is on an
emergency non-transferral furlough is
not reasonable before they be allowed to
leave. Postponing their payment until
they return seems to be more
reasonable.” The Bureau agrees with this
statement, which is why the regulation

requires not that inmates pre-pay, but
only that the inmate sign a form pre-
authorizing payment for testing that will
be conducted upon the inmate’s return.

For clarity, we have modified that
part of the regulation to state that the
inmate “must pre-authorize the cost of
such test(s) if the inmate or family
members are paying the other costs of
the furlough.”

Conditions Under Which a Furlough
May Be Granted

One commenter stated that the rule
“does not make clear that inmates in
Low, Medium, or High security
institutions are categorically ineligible
for emergency or other non-transfer
furloughs.”

However, according to the regulation
as proposed, “inmates in Low, Medium,
or High security institutions” are not
“categorically ineligible for emergency
or other non-transfer furloughs,” but
instead will be considered on a case-by-
case basis, in accordance with these
regulations and in the Warden’s
discretion.

§570.36 specifies the conditions
under which a non-transfer furlough
may be granted. This section contains a
chart which clarifies the eligibility
requirements for non-transfer furloughs
and describes the types of non-transfer
furloughs an inmate may be eligible for,
based on the inmate’s length of
confinement or time remaining on the
inmate’s sentence. The chart has been
revised in the final rule for greater
clarity and accuracy. This section also
describes circumstances under which
Wardens will ordinarily deny non-
transfer furloughs.

Under this rule, the Bureau is
expanding the authority of its Wardens
to consider all inmates potentially
eligible for non-transfer furloughs, as
opposed to the current rule, which
limits consideration to inmates with
community custody status. Community
custody, the lowest custody level
assigned to an inmate, affords the lowest
level of security and staff supervision.
The Bureau believes this change is
justified by the potential prisoner re-
entry and rehabilitative benefits to be
afforded by a non-transfer furlough.
Further, any resulting public safety
concerns are adequately addressed by
the limitations contained within
§§570.35(b) and 570.36.

Further, § 570.31 describes inmate
eligibility for furloughs, and states that
sentenced inmates housed in Bureau
facilities, pretrial inmates housed in
Bureau facilities, and sentenced inmates
housed in Bureau facilities and
classified as central inmate monitoring
cases may be eligible for furloughs.
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Inmates who are not eligible for
furloughs through the Bureau include
sentenced inmates housed in contract
facilities and inmates who are U.S.
Marshals prisoners housed in contract
facilities.

It should be noted that revised
§570.35(a) states that inmates
transferring to administrative, low,
medium, or high security facilities are
generally not eligible for participation in
the Bureau’s transfer furlough program.
Inmates transferring to facilities with
these security designations are
considered to pose a potential risk to the
community if granted a transfer
furlough. An inmate’s security level is
based on relevant factual information,
such as the inmate’s current offense,
sentence, criminal history, and
institutional behavior that requires
additional security measures. Because of
the potential risk to public safety,
inmates transferring to administrative,
low, medium, or high security facilities
are not appropriate for participation in
the Bureau’s transfer furlough program.

Guidance to Staff Is Needed

The third commenter recommended
that “further guidance be given to the
Warden or person making the decision
so that there will be more consistency
in the granting of furloughs.”

Further guidance will be given to all
staff regarding furloughs in the
corresponding Bureau policy on
furloughs, which is a guidance
document for staff. The Bureau intends
for the corresponding policy guidance to
promote consistency in the granting of
furloughs.

For the aforementioned reasons, the
Bureau finalizes, with minor changes,
the proposed rule published on
December 6, 2006 (71 FR 70696).

Executive Order 12866

This rule falls within a category of
actions that the Office of Management
and Budget (OMB) has determined not
to constitute “significant regulatory
actions” under section 3(f) of Executive
Order 12866 and, accordingly, it was
not reviewed by OMB.

The Bureau has assessed the costs and
benefits of this rule as required by
Executive Order 12866 Section 1(b)(6)
and has made a reasoned determination
that the benefits of this rule justify its
costs. This rule will provide a more
accurate description of the inmate
furlough program. There will be no new
costs associated with this rulemaking.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national

government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under
Executive Order 13132, we determine
that this rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation
and by approving it certifies that it will
not have a significant economic impact
upon a substantial number of small
entities for the following reasons: This
rule pertains to the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 570
Prisoners.

Harley G. Lappin,
Director, Bureau of Prisons.

Accordingly, under rulemaking
authority vested in the Attorney General
in 5 U.S.C. 301; 28 U.S.C. 509, 510 and
delegated to the Director, Bureau of
Prisons in 28 CFR 0.96, we amend 28
CFR part 570 as set forth below.

SUBCHAPTER D—COMMUNITY
PROGRAMS AND RELEASE

PART 570—COMMUNITY PROGRAMS

m 1. The authority citation for 28 CFR
part 570 continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 751,
3621, 3622, 3624, 4001, 4042, 4081, 4082
(Repealed in part as to offenses committed on
or after November 1, 1987), 4161—4166,
5006-5024 (Repealed October 12, 1984 as to
offenses committed after that date), 5039; 28
U.S.C. 509, 510.

m 2. Revise subpart C to read as follows:

Subpart C—Furloughs

Sec.

570.30
570.31
570.32
570.33

Purpose.

Inmate eligibility for furloughs.

Types of furloughs.

Justification for furlough.

570.34 Expenses of furlough.

570.35 Transfer furlough eligibility
requirements.

570.36 Non-transfer furlough eligibility
requirements.

570.37 Procedures to apply for a furlough.

570.38 Conditions of Furlough.

§570.30 Purpose.

The purpose of this subpart is to
describe the procedures governing the
furlough program of the Federal Bureau
of Prisons (Bureau), which is authorized
by 18 U.S.C. 3622. Under the furlough
program, the Bureau allows inmates
who meet certain requirements to be
temporarily released from custody
under carefully prescribed conditions.

§570.31 Inmate eligibility for furloughs.

(a) Eligible inmates. The following
types of inmates may be eligible for
furloughs:

(1) Sentenced inmates housed in
Bureau facilities.

(2) Pretrial inmates housed in Bureau
facilities (provided that they comply
with the requirements of 28 CFR part
551, Subpart J).

(3) Sentenced inmates housed in
Bureau facilities and classified as
central inmate monitoring cases
(provided that they comply with the
requirements of 28 CFR part 524,
Subpart F).

(b) Ineligible inmates. The following
types of inmates are not eligible for
furloughs:

(1) Sentenced inmates housed in
contract facilities are not eligible to
participate in the Bureau’s furlough
program under these rules, but may
apply for furloughs as specified in that
facility’s written agreement with the
Bureau.

(2) Inmates who are U.S. Marshals
prisoners housed in contract facilities
are not eligible to participate, but must
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direct any furlough requests to the U.S.
Marshals.

§570.32 Types of furloughs.

A furlough is an authorized absence
from an institution by an inmate who is
not under escort of a staff member, U.S.
Marshal, or state or federal agents. The
two types of furloughs are:

(a) Transfer furlough—A furlough for
the purpose of transferring an inmate
from one Bureau facility to another, a
non-federal facility, or community
confinement (including home
confinement) as noted below at
§570.33(a).

(b) Non-transfer furlough—A furlough
for any purpose other than a transfer
furlough, and which may be defined
based on its nature, as either emergency
or routine, as follows:

(1) Emergency furlough—A furlough
allowing an inmate to address a family
crisis or other urgent situation as noted
below at § 570.33(b).

(2) Routine furlough—A furlough for
any of the reasons noted below at
§570.33 (a) and (c) through (j).

(c) Duration and distance of non-
transfer furlough—

(1) Day furlough—A furlough within
the geographic limits of the commuting
area of the institution, which lasts 16
hours or less and ends before midnight.

(2) Overnight furlough—A furlough
which falls outside the criteria of a day
furlough.

§570.33 Justification for furlough.

The Warden or designee may
authorize a furlough, for 30 calendar
days or less, for an inmate to:

(a) Transfer directly to another Bureau
institution, a non-federal facility, or
community confinement;

(b) Be present during a crisis in the
immediate family, or in other urgent
situations;

(c) Participate in the development of
release plans;

(d) Establish or reestablish family and
community ties;

(e) Participate in selected educational,
social, civic, and religious activities
which will facilitate release transition;

(f) Appear in court in connection with
a civil action;

(g) Comply with an official request to
appear before a grand jury, or to comply
with a request from a legislative body,
or regulatory or licensing agency;

(h) Appear in or prepare for a criminal
court proceeding, but only when the use
of a furlough is requested or
recommended by the applicable court or
prosecuting attorney;

(i) Participate in special training
courses or in institution work
assignments, including Federal Prison
Industries (FPI) work assignments,
when daily commuting from the
institution is not feasible; or

(j) Receive necessary medical,
surgical, psychiatric, or dental treatment
not otherwise available.

§570.34 Expenses of furlough.

All expenses of a furlough, including
transportation, food, lodging, and
incidentals, are the responsibility of the
inmate, the inmate’s family, or other
appropriate source approved by the
Warden, except that the government
may bear the expense of a furlough if it
is for the government’s primary benefit.

§570.35 Transfer furlough eligibility
requirements.

(a) Inmates transferring to
administrative, low, medium, or high
security facilities are generally not
eligible for participation in the Bureau’s
transfer furlough program.

(b) For a transfer furlough, inmates
other than those described in paragraph
(a) of this section must:

(1) Be physically and mentally
capable of completing the furlough; and

(2) Demonstrate sufficient
responsibility to provide reasonable
assurance that furlough requirements
will be met.

(c) Inmates transferring to minimum
security facilities must meet the
requirements described in paragraph (b)
of this section, and must also be:

(1) Transferring from a low or
minimum security facility; and

(2) Appropriate for placement in a
minimum security facility based on the
inmate’s security designation and
custody classification at the time of
transfer.

(d) Inmates transferring to community
confinement must meet the
requirements described in paragraph (b)
of this section, and must also be
appropriate for placement in
community confinement based on the
inmate’s security designation and
custody classification at the time of
transfer.

§570.36 Non-transfer furlough eligibility
requirements.

(a) An inmate may be eligible for a
non-transfer furlough if the inmate
meets the criteria described in 570.35(b)
and the following additional criteria:

If an inmate has . . .

for. . .

Then the inmate may only be considered

been confined at the initially designated institution for less than 90 days
more than two years remaining until the projected release date
2 years or less remaining until the projected release date ......................
18 months or less remaining until the projected release date .................

1 year or less remaining until the projected release date

an emergency furlough.

an emergency furlough.

an emergency furlough or a routine day furlough.

an emergency furlough, a routine day furlough, or a routine overnight
furlough within the institution’s commuting area.

an emergency furlough, a routine day furlough, or a routine overnight
furlough either within or outside the institution’s commuting area.

(b) Ordinarily, Wardens will not grant
a furlough to an inmate if:

(1) The inmate is convicted of a
serious crime against a person;

(2) The inmate’s presence in the
community could attract undue public
attention, create unusual concern, or
diminish the seriousness of the offense;
or

(3) The inmate has been granted a
furlough in the past 90 days.

§570.37 Procedures to apply for a
furlough.

(a) Application. Inmates may submit a
furlough application to staff, who will
review it for compliance with these
regulations and Bureau policy.

(b) Notification of decision. An inmate
will be notified of the Warden’s
decision on the furlough application.
Where a furlough application is denied,
the inmate will be notified of the
reasons for the denial.

(c) Appeal. An inmate may appeal any
aspect of the furlough program through
the Administrative Remedy Program, 28
CFR Part 542, Subpart B.

§570.38 Conditions of Furlough.

(a) An inmate who violates the
conditions of a furlough may be
considered an escapee under 18 U.S.C.
4082 or 18 U.S.C. 751, and may be
subject to criminal prosecution and
institution disciplinary action.
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(b) A furlough will only be approved
if an inmate agrees to the following
conditions and understands that, while
on furlough, he/she:

(1) Remains in the legal custody of the
U.S. Attorney General, in service of a
term of imprisonment;

(2) Is subject to prosecution for escape
if he/she fails to return to the institution
at the designated time;

(3) Is subject to institution
disciplinary action, arrest, and criminal
prosecution for violating any
condition(s) of the furlough;

(4) May be thoroughly searched and
given a urinalysis, breathalyzer, and
other comparable test, during the
furlough or upon return to the
institution, and must pre-authorize the
cost of such test(s) if the inmate or
family members are paying the other
costs of the furlough. The inmate must
pre-authorize all testing fee(s) to be
withdrawn directly from his/her inmate
deposit fund account;

(5) Must contact the institution (or
United States Probation Officer) in the
event of arrest, or any other serious
difficulty or illness; and

(6) Must comply with any other
special instructions given by the
institution.

(c) While on furlough, the inmate
must not:

(1) Violate the laws of any jurisdiction
(federal, state, or local);

(2) Leave the area of his/her furlough
without permission, except for traveling
to the furlough destination, and
returning to the institution;

(3) Purchase, sell, possess, use,
consume, or administer any narcotic
drugs, marijuana, alcohol, or intoxicants
in any form, or frequent any place
where such articles are unlawfully sold,
dispensed, used, or given away;

(4) Use medication that is not
prescribed and given to the inmate by
the institution medical department or a
licensed physician;

(5) Have any medical/dental/surgical/
psychiatric treatment without staff’s
written permission, unless there is an
emergency. Upon return to the
institution, the inmate must notify
institution staff if he/she received any
prescribed medication or treatment in
the community for an emergency;

(6) Possess any firearm or other
dangerous weapon;

(7) Get married, sign any legal papers,
contracts, loan applications, or conduct
any business without staff’s written
permission;

(8) Associate with persons having a
criminal record or with persons who the
inmate knows to be engaged in illegal
activities without staff’s written
permission;

(9) Drive a motor vehicle without
staff’s written permission, which can
only be obtained if the inmate has proof
of a currently valid driver’s license and
proof of appropriate insurance; or

(10) Return from furlough with
anything the inmate did not take out
with him/her (for example, clothing,
jewelry, or books).

[FR Doc. 2011-281 Filed 1-10-11; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0316]

RIN 1625-AA87

Security Zones; Sabine Bank Channel,

Sabine Pass Channel and Sabine-
Neches Waterway, TX

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing moving security zones for
certain vessels for which the Captain of
the Port, Port Arthur deems enhanced
security measures necessary. In
addition, it is establishing security
zones encompassing the mooring basins
of LNG carriers while they are moored
at the Golden Pass LNG facility in
Sabine, TX and/or the Sabine Pass LNG
facility located in Cameron Parish, LA.

DATES: This rule is effective February
10, 2011.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2009-0316 are
available online by going to http://
www.regulations.gov, inserting USCG—
2009-0316 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Scott Whalen, Marine Safety
Unit Port Arthur, TX; telephone 409-
719-5086, e-mail
scott.k.whalen@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,

Docket Operations, telephone 202—-366—
9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On May 27, 2010, we published a
notice of proposed rulemaking (NPRM)
entitled Security Zones; Sabine Bank
Channel, Sabine Pass Channel and
Sabine-Neches Waterway, TX in the
Federal Register (75 FR 29695). We
received one comment on the proposed
rule. On October 22, 2010, we then
published an interim rule discussing
and incorporating the recommendation
from that one comment and requesting
further comments (75 FR 65232).

No public meeting was requested and
none was held. Additionally, no
comments concerning the interim rule
were received.

Basis and Purpose

The Coast Guard is establishing
moving security zones for certain
vessels, for which the Captain of the
Port deems enhanced security measures
are necessary. The purpose of these
security zones is to protect certain
vessels designated as requiring such
enhanced security measures. Mariners
will be notified of the activation of a
moving security zone around designated
vessels by Broadcast Notice to Mariners.
Vessels with active moving security
zones will also be identified by the
presence of escort vessels displaying
flashing blue law enforcement lights.

The moving security zones would be
activated for certain vessels within the
U.S. territorial waters through Sabine
Bank Channel, Sabine Pass Channel and
the Sabine-Neches Waterway, extending
from the surface to the bottom. These
moving security zones would extend
channel edge to channel edge on the
Sabine Bank and Sabine Pass Channel
and shoreline to shoreline on the
Sabine-Neches Waterway, 2 miles ahead
and 1 mile astern of the designated
vessels while in transit. Meeting,
crossing or overtaking situations are not
permitted within the security zone
unless specifically authorized by the
Captain of the Port.

In addition, the Coast Guard is
establishing security zones for the
mooring basins at the Golden Pass LNG
facility in Sabine, TX and the Sabine
Pass LNG facility located in Cameron
Parish, LA while LNG carriers are
moored at these facilities.

These security zones are part of a
comprehensive port security regime
designed to safeguard human life,
vessels, and waterfront facilities against
sabotage or terrorist attacks.

All vessels not exempted under
paragraph (b) of § 165.819 would be
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prohibited from entering or remaining
in these security zones unless
authorized by the Captain of the Port,
Port Arthur or his designated
representative. For authorization to
enter the proposed security zones,
vessels can contact the Captain of the
Port’s on-scene representative or Vessel
Traffic Service Port Arthur on VHF
Channel 01A or 65A, by telephone at
(409) 719-5070, or by facsimile at (409)
719-5090.

Background

On May 27, 2010 we published a
notice of proposed rulemaking (NPRM)
to establish this security zone
regulation. We received one comment
on the proposed rule. Based on that
comment, the security zone area
proposed in the NPRM was extended to
include the entire mooring basins for
LNG carriers. The Coast Guard concurs
with that recommendation and modified
the regulatory language accordingly for
the interim rule. Additionally, the same
commenter noted that the location of
the Sabine Pass facility should be
changed from Cheneire, LA to Cameron
Parish, LA. This change was also
incorporated into the interim rule
regulatory language.

Discussion of Comments and Changes

The Coast Guard received no
comments concerning the interim rule
requesting that the establishment of a
security zone extending 100-feet around
LNG carriers while moored at Sabine
Pass LNG and Golden Pass LNG
facilities be extended to include the
entire mooring basin. For clarity, the
Coast Guard has amended the final rule
regulatory text to include “mooring
basin” as a body of water description for
the fixed security zones. Mooring basin
as a descriptive term is in addition to
the latitude and longitude positions,
which are already part of the regulatory
text, and does not change the areas
included in the fixed security zone. This
final rule contains no substantive
changes from the interim rule as
published.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The basis of this finding is that the
proposed fixed security zones around
moored LNG carriers are of limited size
and duration and the affected area does
not hinder or delay regular vessel traffic.
The moving security zone is limited and
does not create undue delay to vessel
traffic because vessel traffic may request
permission to enter the zone from the
Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit through the
fixed or moving security zones. The
fixed security zones are of limited size
and duration and the affected area will
not hinder or delay regular vessel traffic.
The moving security zone rule will not
create undue delay to vessel traffic
because vessel traffic may request
permission to enter the zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by

employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
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with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves regulations establishing,

disestablishing, or changing Regulated
Navigation Areas and security or safety
zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard adopts the
interim rule amending 33 CFR part 165
that was published at 75 FR 65235 on
October 22, 2010, as a final rule with the
following changes:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation to part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

§165.819 [Amended]

m2.In §165.819—

m a. Amend paragraph (a)(1)(i) by
inserting the words “mooring basin”
immediately before the word “waters”,
and

m b. Amend paragraph (a)(1)(ii) by
inserting the words “mooring basin”
immediately before the word “waters”.

Dated: November 22, 2010.
J.J. Plunkett,

Captain, U.S. Coast Guard, Captain of the
Port, Port Arthur.

[FR Doc. 2011-172 Filed 1-10-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0423]
RIN 1625-AA87

Security Zone: Fleet Industrial Supply
Center Pier, San Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
a security zone on the navigable waters
of San Diego Bay, San Diego, CA. The

existing zone is around the former Fleet
Industrial Supply Center Pier. The pier

is no longer owned by the U.S. Navy
and the existing security zone is no
longer necessary to provide for the
security of the U.S. Naval vessels, their
crews, and the public from sabotage or
other subversive acts, accidents,
criminal actions, or other causes of a
similar nature.

DATES: This rule is effective February
10, 2011.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0423 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0423 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Commander Mike Dolan,
Waterways Management, U.S. Coast
Guard Sector San Diego; telephone 619—
278-7261, e-mail
Michael.b.dolan@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA)

(5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM).
It is unnecessary to seek comments on
this rulemaking because the purpose of
this security zone—to provide for the
security of the U.S. Naval vessels, their
crews, and the public from sabotage or
other subversive acts, accidents,
criminal actions, or other causes of a
similar nature—no longer exists because
the Navy no longer owns this facility.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective 30 days after
publication in the Federal Register. The
pier is no longer owned by the U.S.
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Navy and the existing security zone is
no longer necessary.

Basis and Purpose

The Coast Guard is removing a
security zone on the navigable waters of
the San Diego Bay, San Diego, CA. The
existing security zone is around the
former Fleet Industrial Supply Center
Pier. The security zone encompasses all
navigable waters within 100 feet of the
former Fleet Industrial Supply Center
Pier. The pier is no longer owned by the
U.S. Navy and the security zone is no
longer needed to protect U.S. Naval
vessels, their crews, and the public from
sabotage or other subversive acts,
accidents, criminal actions or other
causes of a similar nature.

Discussion of Rule

The Coast Guard is removing a
security zone. The current limits of the
security zone include all navigable
waters within 100 feet of the former
Fleet Industrial Supply Center Pier
enclosed by lines connecting the
following points: 32°42°50” N,
117°10°25” W; 32°42°50” N, 117°10’38”
W; 32°42'54” N, 117°10°38” W;
32°42'54” N, 117°1025” W.

The security zone is no longer necessary
to protect U.S. Naval vessels, their
crews, and the public from sabotage or
other subversive acts, accidents,
criminal actions, or other causes of a
similar nature.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The entities most likely to be
affected are pleasure craft engaged in
recreational activities and sightseeing.
As such, the Coast Guard expects the
economic impact of this rule to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises

small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of the San Diego Bay. The
removal of this security zone will not
have a significant economic impact on
a substantial number of small entities
for the following reason. Removing the
security zone will allow the public to
access an area of the waterway that is
currently restricted.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
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require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g.), of the Instruction. This rule
involves the removal of a security zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

§165.1121
m 2. Remove and reserve § 165.1121.

Dated: December 29, 2010.
P.J. Hill,
Commander, U.S. Coast Guard, Acting
Captain of the Port San Diego.
[FR Doc. 2011-309 Filed 1-10-11; 8:45 am]
BILLING CODE 9110-04-P

[Removed and Reserved]

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1200
[NARA-10-0006]
RIN 3095-AB70

New Agency Logos

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Direct final rule.

SUMMARY: NARA is adding four new
official logos. One is the new agency-
wide official logo for use on agency
correspondence and other
communications and publicity media.
The other three logos are for new offices
within NARA—the Office of
Government Information Services
(OGIS), the Controlled Unclassified
Information Office (CUI), and the
National Declassification Center (NDC).

DATES: Effective January 11, 2011
without further action, unless adverse
comment is received by February 10,
2011. If adverse comment is received,
NARA will publish a timely withdrawal
of the rule in the Federal Register.

ADDRESSES: Adverse comments may be
submitted by the deadline. Please
include “RIN 3095-AB70,” “Attn:
Kimberly Keravuori,” and your name
and mailing address in your comments.
Comments may be submitted by any of
the following methods:

e Federal eRulemaking Portal: Go to:
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: Submit comments by facsimile
transmission to 301-837-0319.

¢ Mail: Send comments to
Regulations Comments Desk (NPOL),
Room 4100, National Archives and
Records Administration; Policy and
Planning Office; Attn: Kimberly
Keravuori; 8601 Adelphi Road; College
Park, MD 20740.

e Hand Delivery or Courier: Deliver
comments to 8601 Adelphi Road,
College Park, MD.

FOR FURTHER INFORMATION CONTACT:
Kimberly Keravuori at 301-837-3151.
SUPPLEMENTARY INFORMATION: For the
purposes of agency recognition and

branding, and in compliance with the
Office of Management and Budget’s
Memorandum 10-23, Guidance for
Agency Use of Third-Party Web sites
and Applications, and the agency’s
Open Government initiatives, the
Archivist has designated a NARA-wide
official agency logo. This logo is for use
on agency letterhead, all agency social
media sites, and other agency
communications or publicity media as a
consistent branding image for agency
recognition. The logo does not replace
NARA'’s official seals.

The second logo is for the Office of
Government Information Services
(OGIS). The OPEN Government Act of
2007 amended the Freedom of
Information Act, or FOIA (5 U.S.C. 552)
to create the OGIS within NARA. As
part of its statutory duties as
ombudsman of the Federal FOIA
program, OGIS has developed an office
logo for instant recognition of OGIS and
its programs and services across the
Federal government and amongst FOIA
requesters.

The third logo is for the Controlled
Unclassified Information (CUI) Office.
The Archivist of the United States’
Memorandum, dated May 21, 2008,
established the CUI Office within NARA
and its purpose is to develop and
implement policy standards for CUI,
guided by Presidential direction. The
CUI logo is a symbol of NARA’s policy
office for CUI and has been designed to
convey recognition of the
standardization of CUI policy across the
Federal government.

The fourth logo is for the National
Declassification Center (NDC). The NDC
was established in accordance with
Section 3.7 of Executive Order 13526,
by the Archivist of the United States on
December 30, 2009. Its mission is to
align people, processes, and
technologies to advance the
declassification and public release of
historically valuable permanent records
while maintaining national security.
The NDC logo is being adopted to
provide a recognizable, standard brand
for the NDC and its activities.

Permission is required for the
replication or use of these logos.

This rule is effective upon publication
for good cause as permitted by the
Administrative Procedure Act (5 U.S.C.
553(d)(3)). NARA believes that delaying
the effective date for 30 days is
unnecessary as this rule represents
minor technical amendments and there
are no changes to the public’s ability to
utilize its logos or of services to the
public. In addition, the public will
benefit immediately from recognition of
NARA'’s new official logo when it
appears on documents.
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This direct final rule is not a
significant regulatory action for the
purposes of Executive Order 12866 and
has not been reviewed by the Office of
Management and Budget (OMB). As
required by the Regulatory Flexibility
Act, it is hereby certified that this rule
will not have a significant impact on a
substantial number of small business
entities because this rules applies to the
agency by adding new agency logos.
This rule does not have any federalism
implications.

List of Subjects in 36 CFR Part 1200

Logos, archives and records.

m For the reasons stated in the preamble,
NARA amends Title 36 of the Code of
Federal Regulations as follows:

(b) The official agency logo is used:

(1) On agency letterhead and business
cards;

(2) On all NARA web and social
media sites (intranet and internet),
whether hosted internally, remotely, or
on a public forum (including sites on
which a NARA office or program logo
also appears);

(3) On exhibits;

(11) The Controlled Unclassified
Information Office (CUI); and

PART 1200—OFFICIAL SEALS

m 1. The authority citation for part 1200
continues to read as follows:

Authority: 18 U.S.C. 506, 701, 1017; 44
U.S.C. 2104(e), 2116(b), 2302.

Subpart B—How are NARA’s Official
Seals and Logos Designed and Used?

§1200.4 [Amended]

m 2. Amend § 1200.4 (a)(1) by removing
the punctuation and phrase “, e.g.,
stationery”.

m 3.In §1200.7:

m a. Redesignate paragraphs (a) through
(d) as paragraphs (d) through (g);

m b. Add new paragraphs (a) through (c);
m c. Revise newly redesignated
paragraph (d) introductory text;

Yo lan

(4) On publicity and other branding
materials, and on items associated with
a one-time or recurring NARA event or
activity;

(5) On agency communications and
presentations; and

(6) On other items as approved by the
Archivist or his designee.

(c) The official agency logo does not
replace NARA'’s official seals on other

QFFICE of GOVERNMENT
INFORMATION SERVICES

m d. In newly redesignated paragraph

(d)(7), remove “and”;

m e. In newly redesignated paragraph

(d)(8), remove the period and add a

semicolon in its place; and

m f. Add paragraphs (d)(10), (11), and

(12).

m g. In newly redesignated paragraph (e)

introductory text, italicize the paragraph

heading; and

m h. Revise newly redesignated

paragraphs (f) introductory text and (g).
The revisions and additions read as

follows:

§1200.7 What are NARA logos and how
are they used?

(a) Agency logo. NARA has one
official agency logo, which is illustrated
as follows:

agency official business, such as
certified records, the Federal Register,
and authenticated copies.

(d) Office and program logos. NARA’s
official office and program logos
include, but are not limited to, those

illustrated as follows:
* * * * *

(10) The Office of Government
Information Services (OGIS);
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(12) The National Declassification
Center (NDC).

(f) NARA uses its office, program, and
other official logos (usually in
conjunction with the agency logo) for
official business, which includes, but is
not limited to:

* * * * *

(g) Use of logos by others. NARA logos
may be used by the public and other
Federal agencies for events or activities
co-sponsored by NARA, but only with
the written approval of the Archivist or
his designee. See Subpart C for
procedures to request approval for use.

Subpart C—[Amended]

m 4. Revise the heading for § 1200.8 to
read as follows:

§1200.8 How do I request to use the
official seals and logos?

* * * * *

Dated: January 5, 2011.
David S. Ferriero,
Archivist of the United States.
[FR Doc. 2011-492 Filed 1-10~11; 8:45 am]
BILLING CODE 7515-01-P

NATIONAL
DECLASSIFICATION
CENTER

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2005-TX~-0031; FRL-9248—
9]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Revisions to Rules and Regulations for
Control of Air Pollution; Permitting of
Grandfathered and Electing Electric
Generating Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
partially approve and partially
disapprove revisions of the Texas State
Implementation Plan (SIP) submitted by
the Texas Commission on
Environmental Quality (TCEQ, or
Commission) on January 3, 2000, and
July 31, 2002, as supplemented on
August 5, 2009. These revisions are to
regulations of the TCEQ that relate to
application and permitting procedures
for grandfathered electric generating
facilities (EGFs). The revisions address
a mandate by the Texas Legislature
under Senate Bill 7 to achieve nitrogen
oxide (NOx), sulfur dioxide (SO,) and
particulate matter (PM) emission
reductions from grandfathered EGFs.
The emissions reductions will
contribute to achieving attainment and
help ensure attainment and continued
maintenance of the National Ambient
Air Quality Standards (NAAQS) for
ozone, sulfur dioxide, and particulate
matter in the State of Texas. As a result

CONTROLLED
UNCLASSIFIED
[NFORMATION

of these mandated emissions reductions,
in accordance with section 110(1) of the
Federal Clean Air Act, as amended (the
Act, or CAA), partial approval of these
revisions will not interfere with
attainment of the NAAQS, reasonable
further progress, or any other applicable
requirement of the Act. EPA has
determined that the revisions, but for a
severable provision, meet section 110,
part C, and part D of the Federal Clean
Air Act (the Act or CAA) and EPA’s
regulations. Therefore, EPA is taking
final action to approve the revisions but
for a severable portion that allows
collateral emissions increases of carbon
monoxide (CO) created by the
imposition of technology controls to be
permitted under the State’s Standard
Permit (SP) for Pollution Control
Projects (PCP). EPA is taking final action
to disapprove this severable portion
concerning the issuance of a PCP SP for
the CO collateral emissions increases.

DATES: This final rule is effective on
February 10, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R06-OAR—
2005-TX-0031. All documents in this
docket are listed at http://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, e.g., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
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electronically through http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 am and
4:30 pm weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal, which is part of
the EPA record, is also available for
public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Rick Barrett, Air Permits Section (6PD—
R), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
214—-665-7227; fax number 214—665—
7263; e-mail address:
barrett.richard@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,
and “us” refers to EPA.

Outline

I. What action is EPA taking?
II. Background
A. Texas Senate Bill 7
B. January 3, 2000 Submittal
C. July 31, 2002 Submittal
III. What are the grounds for these actions?
A. January 3, 2000 Submittal
B. July 31, 2002 Submittal
IV. Did we receive public comments on the
proposed rulemaking?
V. Final Action
VI. Statutory and Executive Order Reviews

I. What action is EPA taking?

We are partially approving and
partially disapproving the revision to
Title 30, Chapter 116, of the TAC
submitted by the State of Texas on
January 3, 2000. We are also fully
approving the revision to Title 30,
Chapter 116, of the TAC submitted by
the State of Texas on July 31, 2002. The
January 3, 2000 submittal concerns
Subchapter A: “Definitions,” section
116.18; and Subchapter I: “Electric
Generating Facility Permits,” sections
116.910-914, 116.916, 116.920-922,

” « ”»

our,

116.930, and 116.931. We are fully
approving all of this 2000 submittal but
for the severable reference in 30 TAC
116.911(a)(2) that, if approved, would
allow the use of a Texas PCP SP for the
permitting of the CO collateral
emissions increases. We are
disapproving this reference in submitted
30 TAC 116.911(a)(2) allowing the use
of a PCP SP for the collateral CO
emissions. The July 31, 2002 submittal
concerns Subchapter A: “Definitions,”
sections 116.10 and 116.18; and
Subchapter I: “Electric Generating
Facility Permits,” sections 116.910,
116.911, 116.913, 116.917, 116.918,
116.921, 116.926, 116.928, and 116.930.
The TCEQ adopted these revisions on
December 16, 1999, and May 22, 2002,
respectively.

Please note that in the July 31, 2002
submittal concerning Subchapter A:
“Definitions,” section 116.10 is
severable and was approved in a
separate rulemaking (See 75 FR 19468
April 14, 2010).

EPA is taking final action on the
submitted application and permitting
procedures for grandfathered EGFs, as
mandated by the Texas Legislature, to
achieve NOx, SO, and PM emission
reductions (Texas SB7 SIP) by December
31, 2010, as provided in the Consent
Decree entered on January 21, 2010 in
BCCA Appeal Group v. EPA, Case No.
3:08—cv—01491-N (N.D. Tex).

II. Background

A. Texas Senate Bill 7

Texas Senate Bill 7 (SB 7), formed
under the 76th Texas State Legislature,
1999,amended the Texas Utilities Code
(TUQ), Title 2, Public Utility Regulatory
Act, Subtitle B, Electric Utilities, and
created a new Texas Utilities Code
Chapter 39, “Restructuring of Electric
Utility Industry.” SB 7 requires the
TCEQ to establish a regulatory program
implementing the statute’s mandatory
emissions reductions for “grandfathered
facilities” under the Texas Utilities Code
section 39.264. A “grandfathered
facility” is one that existed at the time
the Legislature amended the Texas
Clean Air Act (TCAA) in 1971.

These facilities were not required to
comply with (i.e., grandfathered from)
the then new requirement to obtain
permits for construction or
modifications of facilities that emit air
contaminants. Texas began permitting
new and modified sources in 1971, and
sources built before Texas’ permitting
rules became effective were not required
to obtain permits for air emissions as
long as they were not modified as
defined under Texas’ New Source
Review SIP program.

Section 39.264 of the TUC now
requires EGFs that existed on January 1,
1999, to obtain a permit from the
Commission even though these sources
were not previously required to obtain
a permit under the TCAA, section
382.0518(g).

Section 39.264 of the TUC specifically
requires owners or operators of all
grandfathered EGFs to apply for a
permit to emit NOx and, for coal-fired
grandfathered EGFs, SO, and PM
through opacity limitations. These
applications were due on or before
September 1, 2000. A grandfathered
EGF that does not obtain a permit may
not operate after May 1, 2003, unless the
Commission finds good cause for an
extension. Section 39.264 of the TUC
requires that for the 12-month period
beginning May 1, 2003, and for each
12-month period following, annual
emissions of NOx from grandfathered
EGFs not exceed 50% of the NOx
emissions reported to the Commission
for 1997. Furthermore, it requires that
emissions of SO, from coal-fired
grandfathered EGFs not exceed 75% of
the SO, emissions reported to the
Commission in 1997. In addition, TUGC
section 39.264(e) requires electric
generating facility permits (EGFPs) for
coal-fired, grandfathered EGFs to
contain appropriate opacity limitations
provided by the commission’s rules in
30 Texas Administrative Code (TAC)
Ch.111.111, “Requirements for Specified
Sources.” As described in more detail
below, the emission limitations may be
satisfied by using control technology or
by participating in the banking and
trading of allowances under Texas’
Emission Banking and Trading of
Allowances (EBTA) program.

Overall, SB 7 mandates specific
pollution reduction in an area, while
allowing individual sources flexibility
in how they meet emissions reductions.
As participants in the program, EGFs
must obtain a permit allocating them a
certain level of emissions which they
cannot exceed. In each defined region,
the total level of emissions are
restricted, or capped, to a level
consistent with the SB 7 statutory goals.
The individual EGF, to meet its
allocated emissions level, can either
choose to install pollution controls, shut
down operations, or purchase
allowances from another source that
already reduced emission levels below
its permitted amount.

To achieve SB 7’s mandate, the TCEQ
revised 30 TAC Chapter 116, “Control of
Air Pollution by Permits for New
Construction or Modification,” by
establishing an allowance and
permitting program for regulating
grandfathered EGFs under Subchapter I.
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TCEQ concurrently adopted Chapter
101, Subchapter H, “Emissions Banking
and Trading,” that establishes a regional
cap and trade system to distribute
emission allowances for use by EGF's.
The new Division 2, Chapter 101,
Subchapter H, concerning EBTA, sets
out the allowance system to be used to
assist grandfathered and electing EGFs
in meeting the emission reduction
requirements of TUC, section 39.264.
Together, the two rules define categories
of EGFs that are eligible to use the
trading system. As discussed above, the
first category consists of grandfathered
facilities. The second category of EGFs
consist of currently permitted EGFs that
are not subject to the permitting
requirements mandated by SB 7, yet
elect to participate in the allowance
trading system. These are referred to as
“electing” EGFs and participation in the
permitting program will allow electing
EGFs to obtain allowances under the
EBTA.

Please note that EPA’s action on 30
TAC Chapter 101, Subchapter H,
Division 2, concerning Emissions
Banking and Trading of Allowances, is
being finalized in a separate notice and
is evaluated in a separate TSD. (RME
Docket R0O6-OAR-2005-TX-0012).

The background for today’s actions is
also discussed in more detail in our
October 19, 2010, proposal to partially
approve and partially disapprove
revisions to the Texas SIP (75 FR
64235-64240).

B. January 3, 2000 Submittal

Regarding the January 3, 2000
submittal, SB 7 requires that for the 12-
month period beginning May 1, 2003,
and for each 12-month period following,
annual emissions of NOx from all
grandfathered EGFs not exceed 50% of
the NOx emissions reported to the
Commission for 1997. Furthermore, the
legislation requires that emissions of
SO, from all coal-fired grandfathered
EGFs not exceed 75% of the SO,
emissions reported to the Commission
in 1997, and to contain appropriate
opacity limitations by way of permitting
the emissions of particulate matter.

C. July 31, 2002 Submittal

Regarding the July 31, 2002 submittal,
this submittal allows the owners or
operators of previously grandfathered
and electing EGFs who have already
applied for an electric generating facility
(EGF) permit required by SB 7 to also
obtain a permit for all air contaminants,
certain generators and auxiliary fossil
fuel fired combustion facilities.

III. What are the grounds for these
actions?

A. January 3, 2000 Submittal

These submitted provisions, with the
exception of 116.911(a)(2) discussed
below, meet the requirement in 40 CFR
51.160(a) that each plan include legally
enforceable procedures to determine
whether the construction or
modification of a facility, building,
structure, or installation, or combination
of these will result in (1) a violation of
applicable portions of the control
strategy; or (2) interference with
attainment or maintenance of a national
standard in the State in which the
proposed source (or modification) is
located or in a neighboring State. As
such, they are consistent with the Act
and its permitting requirements.

Regarding the submitted 30 TAC
116.911(a)(2), EPA approved Texas’s
general regulations for Standard Permits
in 30 TAC Subchapter F of 30 TAC
Chapter 116 on November 14, 2003 (68
FR 64548) as meeting the minor NSR
SIP requirements. The Texas Clean Air
Act provides that the TCEQ may issue
a standard permit for “new or existing
similar facilities” if it is enforceable and
compliance can be adequately
monitored. See section 382.05195 of the
TCAA. EPA approved the State’s
Standard Permit program as part of the
Texas Minor NSR SIP program on
November 14, 2003 (68 FR 64548).
However, when EPA approved the
Texas Standard Permits Program as part
of the Texas Minor NSR SIP, it
explicitly did not approve the Pollution
Control Project (PCP) Standard Permit
(30 TAC 116.617). This is the PCP SP
referenced in 30 TAC 116.911(a)(2) of
this SIP submittal which owners or
operators of grandfathered or electing
electric generating facilities used to
permit collateral emissions of CO
which, otherwise, would have triggered
PSD review. Following the State of New
York, et al. v. EPA, 413 F.3d 801 (D.C.
Cir. 2005) court decision (New York I),
Texas submitted a repeal of the
previously submitted PCP Standard
Permit and submitted the adoption of a
new PCP Standard Permit at 30 TAC
116.617—State Pollution Control Project
Standard Permit, on February 1, 2006.
One of the main reasons Texas adopted
a new PCP Standard Permit was to meet
the new Federal requirements to
explicitly limit this PCP Standard
Permit only to Minor NSR. In New York
I, the Court vacated the federal pollution
control project provisions for NNSR and
PSD. Although the new PCP Standard
Permit explicitly prohibits the use of it
for Major NSR purposes, TCEQ failed to
demonstrate how this particular

Standard Permit met the Texas Standard
Permits NSR SIP since it applies to
numerous types of pollution control
projects, which can be used at any
source that wants to use a PCP, and is
not an authorization for similar sources.
EPA disapproved the new PCP Standard
Permit submittal on September 15,
2010. 75 FR 56,424 (September 15,
2010). Thus, we are disapproving the
submitted 116.911 (a)(2) because it
refers to and relies on the PCP SP that
does not meet the applicable
requirements of the Act, and was
previously disapproved by EPA as a part
of the Texas SIP.

The rationale for today’s actions is
also discussed in more detail in our
October 19, 2010, proposal to partially
approve and partially disapprove
revisions to the Texas SIP (75 FR
64237-64239). See our Technical
Support Document, Attachment A, for
additional details.

B. July 31, 2002 Submittal

These provisions meet the
requirement in 40 CFR 51.160(a) that
each plan include legally enforceable
procedures to determine whether the
construction or modification of a
facility, building, structure, or
installation, or combination of these
will result in (1) a violation of
applicable portions of the control
strategy; or (2) interference with
attainment or maintenance of a national
standard in the state in which the
proposed source (or modification) is
located or in a neighboring state. As
such, they are consistent with the Act
and its permitting requirements.

The rationale for today’s actions is
also discussed in more detail in our
October 19, 2010, proposal to partially
approve and partially disapprove
revisions to the Texas SIP (75 FR
64239). See our Technical Support
Document, Attachment B, for additional
details.

IV. Did we receive public comments on
the proposed rulemaking?

In response to our October 19, 2010,
proposal, we received comments from
the following: Association of Electric
Companies of Texas (AECT); Baker
Botts, L.L.P., on behalf of Texas
Industrial Project (TIP); Jackson Walker
L.L.P., on behalf of the Gulf Coast
Lignite Coalition (GCLC); Luminant
Generation Company LLC (Luminant);
Texas Commission on Environmental
Quality (TCEQ); and Texas Mining and
Reclamation Association (TMRA).

We respond to these comments in our
evaluation and review under this final
action below.
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Comment 1: TMRA, Luminant, GCLC,
AECT, and TCEQ commented generally
that the submitted 30 TAC 116.911(a)(2)
was in compliance with all federal
regulations and policies at the time it
was adopted and submitted to EPA, and
the subsequent court decisions
including the EPA appeal decision, to
vacate the provision should not be
applied retroactively. Further, these
commenters assert that EPA action on
this provision should apply
prospectively only and not to any
permits issued prior to the court
decisions.

Response: EPA disagrees with this
comment. As discussed above, EPA
approved the State’s Standard Permit
program as part of the Texas Minor NSR
SIP program on November 14, 2003 (68
FR 64548). When EPA approved the
Texas Standard Permits Program as part
of the Texas Minor NSR SIP, it
explicitly DID NOT approve the
Pollution Control Project (PCP)
Standard Permit (30 TAC 116.617). This
is the PCP SP referenced in 30 TAC
116.911(a)(2) of this SIP submittal
which owners or operators of
grandfathered or electing electric
generating facilities used to permit
collateral emissions of CO which,
otherwise, would have triggered PSD
review. Following New York 1, Texas
submitted a repeal of the previously
submitted PCP Standard Permit and
submitted the adoption of a new PCP
Standard Permit at 30 TAC 116.617—
State Pollution Control Project Standard
Permit, on February 1, 2006. One of the
main reasons Texas adopted a new PCP
Standard Permit was to meet the new
Federal requirements to explicitly limit
this PCP Standard Permit only to Minor
NSR. In New York 1, the Court vacated
the federal pollution control project
provisions for NNSR and PSD. Although
the new PCP Standard Permit explicitly
prohibits the use of it for Major NSR
purposes, TCEQ has failed to
demonstrate how this particular
Standard Permit meets the Texas
Standard Permits NSR SIP since it
applies to numerous types of pollution
control projects, which can be used at
any source that wants to use a PCP, and
is not an authorization for similar
sources. EPA disapproved the new PCP
Standard Permit submittal on
September 15, 2010. 75 FR 56,424
(September 15, 2010).

We are disapproving the submitted
116.911(a)(2) because the reference in it
which allows obtaining a PCP SP for the
collateral emissions does not meet the
applicable requirements of the Act, as
discussed herein, and was disapproved
by EPA as a part of the Texas SIP. EPA
is required to review a SIP revision for

its compliance with the Act and EPA
regulations. See CAA section 110(k)(3);
see also BCCA Appeal Group v. EPA,
355 F 3d.817, 822 (5th Cir 2003);
Natural Resources Defense Council, Inc.
v. Browner, 57 F.3d 1122, 1123 (D.C. Cir
1995).

Comment 2: TMRA, TIP, Luminant,
GCLC, and AECT commented generally
that the Clean Air Act requires that EPA
“shall not approve a revision of a plan
if the revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress * * *.” EPA should therefore
approve 116.911(a)(2) because EPA
discusses in its proposed rule dated
October 19, 2010, that the CO increases
do not interfere with attainment or
maintenance of the NAAQS for CO, nor
cause or contribute to increase in PSD
increments, much less a violation of any
NAAQS.

Response: This comment
misunderstands the basis on which we
are disapproving 116.911(a)(2). We are
disapproving the submitted 30 TAC
116.911(a)(2) because it allows the
source to obtain a permit for its
collateral CO emissions that is not a part
of the Texas SIP. EPA previously
disapproved the permit allowed for the
collateral CO emissions because it did
not meet the applicable requirements of
the Act. EPA is required to review a SIP
revision for its compliance with the Act
and EPA regulations. See CAA section
110(k)(3); see also BCCA Appeal Group
v. EPA, 355 F 3d.817, 822 (5th Cir 2003);
Natural Resources Defense Council, Inc.
v. Browner, 57 F.3d 1122, 1123 (D.C. Cir
1995).

Comment 3: TIP, Luminant, and
GCLC commented generally that the
court decision of June 24, 2005, does not
apply to 116.911(a)(2). That court
decision dealt with an exclusion from
major NSR, whereas the PCP SP is a
minor NSR permitting process and
authorization tool and the SP cannot be
used to circumvent major NSR. One
commenter noted that “in light of” the
court decision, on February 1, 2006,
Texas submitted to EPA a revised
version of 30 TAC §116.617 (Standard
Permits for Pollution Control Projects)
to “limit the use of the state’s PCP SP
to Minor NSR”.

Response: EPA disagrees with this
comment. See response to comment 1.

Comment 4: TMRA, Luminant, and
AECT commented generally that they
disagree with EPA’s allegation that there
were two facilities where collateral
emissions of Carbon Monoxide (CO)
above the PSD significance level
occurred following the installation of
pollution control equipment. Further,
that they disagree with EPA’s proposal

to disapprove these already issued
permits.

Response: EPA disagrees with this
comment. EPA is not disapproving these
two already issued permits with this SIP
action. Our disapproval is strictly
limited to the provision 30 TAC
116.911(a)(2) of the January 3, 2000, SIP
submittal. Although it is not a basis for
EPA’s final action here, EPA stands by
its previous discussion of the facilities
where collateral emissions of CO above
PSD significance levels occurred
following the installation of pollution
control equipment.

Comment 5: TMRA, Luminant, and
AECT commented that EPA should
follow its established position that
Pollution Control Project permits are
acceptable under the Clean Air Act.

Response: It is not EPA’s position,
established or otherwise, that PCP
permits are acceptable under the Clean
Air Act for Major NSR. Furthermore, the
New York I opinion addressed the use
of PCPs and disapproved their use for
Major NSR requirements. In that
decision, the court vacated the
provisions of the Federal 2002 NSR
Reform rule that specifically related to
PCPs. The EPA must comply with the
court decision. EPA disapproved the
State’s submitted PCP SP for Minor
NSR. See response to comment 1.

Comment 6: TMRA and AECT
commented generally that the proposed
disapproval has a chilling effect on
much needed economic investment and
makes it even more difficult for
companies to create jobs and provide for
economic growth. Further, that the
Senate Bill 7 program has achieved
substantial emission reductions while
providing a fair and predictable
regulatory framework that is protective
of human health and the environment.

Response: Under the NAAQS
provisions of the CAA, air pollution
control at its source is the primary
responsibility of States and local
governments. EPA is respectful of the
Act and cognizant of the cooperative
federalism principle contained therein.
However, while the Act does give States
a fair degree of latitude in choosing the
mix of controls necessary to meet and
maintain the NAAQS, it also places
some limits on the choices States can
make. EPA’s role is to ensure that the
SIP submittal is consistent with the
CAA. Any SIP submittal must adhere to
applicable requirements of the federal
CAA, including the obligation to
provide for attainment and maintenance
of the NAAQS and to ensure that the
SIP may be adequately enforced. EPA’s
statutory responsibilities in reviewing a
SIP are to ensure it meets the
requirements of the Act. As explained in
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the proposal and above, as part of EPA’s
review, we determined that the
provision providing for the obtaining of
a non-SIP PCP SP is inconsistent with
the CAA. See CAA section 110(k)(3); see
also BCCA Appeal Group v. EPA, 355 F
3d.817, 822 (5th Cir 2003); Natural
Resources Defense Council, Inc. v.
Browner, 57 F.3d 1122, 1123 (D.C. Cir
1995).

Comment 7: Luminant commented
that EPA incorrectly concludes that its
prior disapproval of 30 TAC 116.617
necessitates disapproval of 30 TAC
116.911(a)(2). Rather, EPA must
independently justify its disapproval of
these provisions relating to the Texas
Senate Bill No. 7 (“SB7”) permitting
program. Further, that EPA’s
disapproval of 30 TAC 116.617 does not
justify or require disapproval of 30 TAC
116.911(a)(2). Also, the obligation thus
originates from the SB7 permit rules,
and EPA has an independent obligation
to justify its disapproval of the
substance of those requirements in this
rulemaking and not simply rely on a
prior one that did not involve the SB7
permit program.

Response: EPA disagrees with this
comment. 30 TAC 116.911(a)(2) allows
a SB7 source that has collateral
emissions of CO to obtain a TCEQ PCP
SP rather than obtaining a Texas NSR
SIP permit, for its CO collateral
emissions. The PCP SP is not a part of
the Texas NSR SIP. See the response to
comment 1. Moreover, EPA is required
to review a SIP revision for its
compliance with the Act and EPA
regulations. See CAA section 110(k)(3);
see also BCCA Appeal Group v. EPA,
355 F 3d.817, 822 (5th Cir 2003);
Natural Resources Defense Council, Inc.
v. Browner, 57 F.3d 1122, 1123 (D.C. Cir
1995).

Comment 8: Luminant commented
that it supports the remainder of
proposed approval of the January 3,
2000 and July 31, 2002 submittals. It
also supports the EPA’s November 16,
2010 direct final rule to approve the
EBTA program.

Response: EPA acknowledges this
comment.

Comment 9: The TCEQ commented
that it maintains its position that
§116.617 is an efficient and legally
supportable authorization for pollution
control projects in Texas.

Response: EPA disagrees with this
comment. We disapproved the PCP SP
on September 15, 2010. See 75 FR
56,424 (September 15, 2010).

IV. Final Action

EPA is partially approving and
partially disapproving revisions to the
Texas SIP that include 30 TAC Chapter

116, Subchapter A: “Definitions,”
section 116.18; and Subchapter I:
“Electric Generating Facility Permits,”
sections 116.910-914, 116.916,
116.920-922, 116.930, and 116.931,
which Texas submitted on January 3,
2000.

EPA is approving all of the January 3,
2000, SIP revision submittal as part of
the Texas NSR SIP but for 30 TAC
116.911(a)(2). EPA is disapproving the
submitted severable 30 TAC
116.911(a)(2) for collateral emissions
increases of CO that are allowed to be
permitted under the Texas PCP SP.

Further, EPA is approving revisions to
the Texas SIP that include 30 TAC
Chapter 116, Subchapter A:
“Definitions,” section 116.18; and
Subchapter I: “Electric Generating
Facility Permits,” sections 116.910,
116.911, 116.913, 116.917, 116.918,
116.921, 116.926, 116.928, and 116.930,
which Texas submitted on July 31,
2002. We are taking no action on
Chapter 116, Subchapter H: “Permits for
Grandfathered Facilities,” which Texas
submitted on July 31, 2002. The State
understands that EPA will take future
action on Subchapter H because it is
independent from Subchapters A and I,
and action is not necessary at this time.

The January 3, 2000 and July 31, 2002
submittals address the applicability and
permitting requirements for
grandfathered and electing electric
generating facilities. The revisions will
contribute to improvement in overall air
quality in Texas. There will be no
increase in ozone, SO,, and PM
concentration levels because of
approving the revisions. We have
evaluated the State’s submittal,
determined that it meets the applicable
requirements of the CAA and EPA air
quality regulations, and is consistent
with EPA policy.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This final action has been determined
not to be a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993).

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
SIP disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of itself create any new
information collection burdens but

simply disapproves certain State
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b).
Because this final action does not
impose an information collection
burden, the Paperwork Reduction Act
does not apply.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. This rule will not
have a significant impact on a
substantial number of small entities
because SIP approvals and disapprovals
under section 110 and part D of the
Clean Air Act do not create any new
requirements but simply approve or
disapprove requirements that the States
are already imposing.

Furthermore, as explained in this
action, the submissions do not meet the
requirements of the Act and EPA cannot
approve the submissions. The final
disapproval will not affect any existing
State requirements applicable to small
entities in the State of Texas. Federal
disapproval of a State submittal does
not affect its State enforceability. After
considering the economic impacts of
today’s rulemaking on small entities,
and because the Federal SIP disapproval
does not create any new requirements or
impact a substantial number of small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
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427 U.S. 246, 255-66 (1976); 42
7410(a)(2).

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 “for State, local, or tribal
governments or the private sector.” EPA
has determined that the disapproval
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action determines that pre-
existing requirements under State or
local law should not be approved as part
of the Federally approved SIP. It
imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have Federalism
implications.” “Policies that have
Federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have Federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Order 13132
does not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (59 FR 22951, November 9,
2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the State, and EPA
notes that it will not impose substantial

direct costs on tribal governments or
preempt tribal law. This final rule does
not have tribal implications, as specified
in Executive Order 13175. It will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
This action does not involve or impose
any requirements that affect Indian
Tribes. Thus, Executive Order 13175
does not apply to this action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This SIP
disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requirements for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through the Office
of Management and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

EPA believes that this action is not
subject to requirements of Section 12(d)
of NTTAA because application of those
requirements would be inconsistent
with the Clean Air Act. Today’s action
does not require the public to perform
activities conducive to the use of
voluntary consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
(February 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s role is to approve or disapprove
state choices, based on the criteria of the
Clean Air Act. Accordingly, this action
merely disapproves certain State
requirements for inclusion into the SIP
under section 110 and subchapter I, part
D of the Clean Air Act and will not in-
and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
E‘xecutive Order 12898.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).
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L. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 14, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Nonattainment, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
dioxide.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 29, 2010.
Samuel Coleman,
Acting Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7410 et seq.

Subpart SS—Texas

Texas SIP” is amended under Chapter
116—Control of Air Pollution by
Permits for New Construction or
Modification, as follows:

m a. Immediately following the entry for
Section 116.14, by adding a new entry
for Section 116.18, Electric Generating
Facility Permits Definitions; and

m b. Immediately following section
116.615, by adding a new centered
heading entitled “Subchapter I—Electric
Generating Facility Permits” followed by
new entries for Sections 116.910,
116.911, 116.912, 116.913, 116.914,
116.916, 116.917, 116.918, 116.920,
116.921, 116.922, 116.926, 116.928,
116.930, and 116.931.

The additions read as follows:

Environmental protection, Air m 2. The table in § 52.2270 (c) entitled §52.2270 Identification of plan.
pollution control, Carbon monoxide, “EPA Approved Regulations in the (c)* * *
State
State citation Title/subject gﬁg:ﬁi\ﬁ{ EPA approval date Explanation
date

Chapter 116 (Reg 6)—Control of Air Pollution by Permits for New Construction or Modification

* *

* *

Section 116.18

mits Definitions.

* *

* *

Section 116.910

Electric Generating Facility Per-

* Subchapter I-;—Definitions * * *
* 5/22/202)2 1/11/2011, [Inse:T FR page num- * *
ber where document begins].
Subc;\apter |—Electric G;nerating Facility P;rmits * *
........ * 5/22/20;)2 1/11/2011, [Inse*n FR page num- * *

Applicability

Section 116.911 ........

mit.

Section 116.912

Section 116.913

Section 116.914

Section 116.916 ........
in El Paso County.
Section 116.917 ........
mit
Grandfathered

Electric Generating Facility Per-
Electric Generating Facilities
General and Special Conditions

Emissions Monitoring and Re-
porting Requirements.

Permits for Grandfathered and
Electing Generating Facilities

Electric Generating Facility Per-
Application for
Coal-Fired

ber where document begins].

5/22/2002

1/11/2011, [Insert FR page num-

116.911(a)(2) is not in the SIP.

ber where document begins].

12/16/1999

1/11/2011, [Insert FR page num-

ber where document begins].

5/22/2002

1/11/2011, [Insert FR page num-

ber where document begins].

12/16/1999

12/16/1999

5/22/2002
Certain

Electric Generating Facilities
and Certain Facilities Located
at Electric Generating Facility

Sites.
Section 116.918

ditions  for

Additional General Special Con-
Grandfathered

5/22/2002

Coal-Fired Electric Generating
Facilities and Certain Facilities
Located at Electric Generating

Facility Sites.

Section 116.920 Applicability

Section 116.921

for Initial Issuance.

Notice and Comment Hearings

12/16/1999

1/11/2011, [Insert FR page num-
ber where document begins].
1/11/2011, [Insert FR page num-
ber where document begins].

1/11/2011, [Insert FR page num-
ber where document begins].

1/11/2011, [Insert FR page num-
ber where document begins].

1/11/2011, [Insert FR page num-

ber where document begins].

5/22/2002

1/11/2011, [Insert FR page num-

ber where document begins].
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date
Section 116.922 ........ Notice of Final Action ................. 12/16/1999 1/11/2011, [Insert FR page num-
ber where document begins].
Section 116.926 ........ Permit Fee ......cccooovrviiiiiiieen, 5/22/2002 1/11/2011, [Insert FR page num-
ber where document begins].
Section 116.928 ........ Delegation ........ccccccviiiiiiiins 5/22/2002 1/11/2011, [Insert FR page num-
ber where document begins].
Section 116.930 ........ Amendments and Alterations 5/22/2002 1/11/2011, [Insert FR page num-
Issued Under this Subchapter. ber where document begins].
Section 116.931 ........ Renewal .......ccccooiiiiiiiiiniceen, 12/16/1999 1/11/2011, [Insert FR page num-
ber where document begins].

m 3. Section 52.2273 is amended by
adding a new paragraph (f) to read as
follows:

§52.2273 Approval status.

* * * * *

(f) EPA is disapproving the Texas SIP
revision submittals under 30 TAC
Chapter 116—Control of Air Pollution
by Permits for New Construction or
Modification as follows:

(1) Subchapter [—Electric Generating
Facility Permits—Section 116.911(a)(2)
(Electric Generating Facility Permit),
adopted December 16, 1999, and
submitted January 3, 2000.

[FR Doc. 2011-222 Filed 1-10-11; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[EPA-R09-OAR-2010-0718; FRL-9250-1]

Determinations of Attainment by the
Applicable Attainment Date for the
Hayden, Nogales, Paul Spur/Douglas
PM;, Nonattainment Areas, Arizona

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is making final
determinations that the Hayden,
Nogales, and Paul Spur/Douglas
nonattainment areas in Arizona attained
the National Ambient Air Quality
Standard (NAAQS) for particulate
matter with an aerodynamic diameter of
less than or equal to a nominal ten
micrometers (PM,) by their applicable
attainment dates of December 31, 1994.
On the basis of these determinations,
EPA concludes that these three
“moderate” nonattainment areas are not
subject to reclassification by operation
of law to “serious.” EPA is not finalizing
determinations with respect to the air

quality in these areas subsequent to
their 1994 attainment dates.

DATES: Effective Date: This rule is
effective on February 10, 2011.
ADDRESSES: EPA has established docket
number EPA-R09—OAR-2010-0718 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Wienke Tax at telephone number: (415)
947-4192; e-mail address:
tax.wienke@epa.gov, or the above EPA,
Region IX address.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we”, “us” or “our” are used, we mean
EPA. Information is organized as
follows:

Table of Contents

I. Context for Today’s Actions

II. Summary of Proposed Actions

III. Public Comments and EPA Responses
IV. Final Action

V. Statutory and Executive Order Reviews

I. Context for Today’s Actions

On November 2, 2010 (75 FR 67220),
we published a direct final rule that
made certain determinations we are
making in this document. On November
2, 2010 (75 FR 67303), we also
published a corresponding proposed
rule in the event that we received
adverse comment leading us to
withdraw the direct final rule. In our
direct final rule, we indicated that we
would withdraw the direct final rule if

we received adverse comments, and
address public comments in a
subsequent final rule based on the
proposed rule. On November 3, 2010,
we received adverse comments, and
subsequently withdrew the direct final
rule (75 FR 72964, November 29, 2010).
Today, we take final action based on our
November 2, 2010 proposed rule and
our consideration of the public
comments received.

II. Summary of Proposed Actions

In our November 2, 2010 proposed
rule, we proposed to determine,
pursuant to section 188(b)(2) of the
Clean Air Act, that three Arizona
“moderate” PM;o nonattainment areas
(Hayden, Nogales, and Paul Spur/
Douglas) had attained the PM;o NAAQS
by the applicable attainment date
(December 31, 1994), and that, based on
these proposed determinations, we
concluded that none of these areas is
subject to reclassification to serious by
operation of law. We also proposed to
find that more recent data for 2007—
2009 show none of the areas is currently
attaining the standard. More detailed
information is contained in the
November 2 direct final rule, which is
summarized in the paragraphs that
follow.

First, our direct final rule described
the relevant NAAQS, 150 micrograms
per cubic meter (ug/m3), 24-hour
average, against which monitored
ambient concentrations of PM; in the
three subject areas (Hayden,! Nogales,?

1The Hayden planning area straddles Gila and
Pinal counties at the confluence of the Gila and San
Pedro rivers in east central Arizona. The
nonattainment area covers roughly 700 square miles
of mountainous terrain. Cities and towns within
this area include Kearney (population roughly
2,800), Hayden (population roughly 800), and
Winkelman (population roughly 400).

2The Nogales planning area covers approximately
70 square miles along the border with Mexico
within Santa Cruz County. The only significant
population center in this area is the city of Nogales
with a population of roughly 21,000. The
population of Nogales, Mexico, which lies just
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and Paul Spur/Douglas 3) are to be
compared in evaluating whether the
areas attained the standard. Next, we
described the designations and
classifications of these three areas, all of
which are classified as “moderate”
nonattainment with an applicable
attainment date of December 31, 1994
under CAA section 188(c). Also, we
discussed the status of the various air
quality plans submitted by the State of
Arizona to address moderate area PM;
requirements in the three subject areas
(Hayden, Nogales, Paul Spur/Douglas).

In our direct final rule, we also
described how EPA makes attainment
determinations. As explained therein,
the 24-hour PM, standard is attained
when the expected number of days per
calendar year with a 24-hour
concentration in excess of the standard
(referred to herein as an “exceedance”),
as determined in accordance with 40
CFR part 50, appendix K, is equal to or
less than one.# See 40 CFR 50.6 and 40
CFR part 50, appendix K. Generally,
EPA determines whether an area’s air
quality is meeting the PM;o NAAQS
based upon complete (minimum of 75
percent of scheduled PM,, samples
recorded in each quarter), quality-
assured data gathered at established
state and local air monitoring stations
(SLAMS) and national air monitoring
stations (NAMS) in the nonattainment
area and entered into the EPA Air
Quality System (AQS) database.
Attainment of the 24-hour PM,,
standard is determined by calculating
the expected number of exceedances of
the standard in a year. The 24-hour
PM, standard is attained when the
expected number of exceedances
averaged over a three-year period is less
than or equal to one at each monitoring
site within the nonattainment area.
Generally, three consecutive years of air
quality data are required to show
attainment of the 24-hour PM,o
standard. See 40 CFR part 50 and
appendix K.

across the border from Nogales, Arizona is roughly
160,000.

3 The Paul Spur/Douglas planning area covers
approximately 220 square miles along the border
with Mexico within Cochise County. Cities and
towns within this area include Douglas (population
roughly 20,000) and Pirtleville (population roughly
1,500). The population of Agua Prieta, Mexico,
which lies just across the border from Douglas is
roughly 70,000.

4 An exceedance is defined as a daily value that
is above the level of the 24-hour standard (150 pg/
m3) after rounding to the nearest 10 ug/ms3 (i.e.,
values ending in 5 or greater are to be rounded up).
Thus, a recorded value of 154 pg/m3 would not be
an exceedance since it would be rounded to 150 pg/
m?3 whereas a recorded value of 155 pg/m? would
be an exceedance since it would be rounded to 160
pg/m3. See 40 CFR part 50, appendix K, section 1.0.

Based on the available monitoring
data for the 1992—1994 period collected
in the three subject Arizona
nonattainment areas (Hayden, Nogales,®
and Paul Spur/Douglas) and the
application of the PM;o NAAQS
attainment criteria described above, we
proposed to determine that all three
areas attained the PM;o NAAQS by the
December 31, 1994 attainment date for
“moderate” areas, and thus, are not
subject to reclassification to “serious” by
operation of law under CAA section
188(b)(2). In addition, we proposed to
find that, although the three areas
attained the standard by the applicable
attainment date, none appears to be
currently attaining based on the most
recent available data, although Hayden
appears likely to attain in the near
future if current trends continue. We
indicated that we plan to address the
PM,o needs for Nogales and Paul Spur/
Douglas areas over the next few years.
In today’s action, EPA is not finalizing
any of the proposed determinations
with respect to recent data. Instead, we
plan to further assess recent data,
including data available for 2010 and
2011, in the context of future
rulemaking actions on the submitted,
but not yet approved, air quality plans
for these areas. Section 188(b)(2)
obligates EPA to make a determination
only as to whether these areas have
attained by their applicable 1994
attainment dates, and we are not
required by that section to make
determinations regarding subsequent
time periods. Other portions of the
Clean Air Act authorize EPA to address
current air quality issues as needed
through separate statutory authority and
mechanisms.

Please see our November 2, 2010
direct final rule for more information
about our proposal of the same date.

III. Public Comments and EPA
Responses

As noted previously, we published a
proposed rule (75 FR 67303) on

5Table 2 (“Summary of PM;o Monitoring Data,
Nogales Nonattainment Area, 1992-1994”), as

published in our November 2, 2010 direct final rule,

contains a publisher’s error that erroneously
combines certain columns and rows and thereby
causes a mismatch between concentrations and the
corresponding years in which they were monitored.
The correct values for the highest 24-hour PM,
concentrations (ug/m3) are 153 in 1992, 119 for
1993, and 116 for 1994 from the Nogales Post Office
monitor. Also, the maximum concentrations shown
for the other three monitors located in Nogales were
collected in 1994, not 1993. These errors do not
appear in the version of the direct final rule that
was signed by the EPA Region IX Regional
Administrator. In any event, these errors would not
have affected the outcome of our attainment
determinations since none of the values for any of
the years exceeded 154 ug/ms3.

November 2, 2010. We received
comments from WildEarth Guardians
(“WildEarth”), dated November 3, 2010,
challenging EPA’s interpretation of CAA
section 188(b)(2) that limits
reclassifications by operation of law to
the air quality conditions as of the
applicable attainment date.

Comment: WildEarth contends that
section 188(b)(2) of the Clean Air Act
does not state that the EPA is limited
only to considering air quality data up
until the attainment date when it makes
its finding, but rather requires any
moderate nonattainment area that fails
to attain “after the applicable attainment
date” to be reclassified to “serious”
regardless of whether EPA makes a
timely finding.

WildEarth finds further support for its
interpretation by noting that CAA
section 188(b)(2) uses both past-tense
and present-tense wording with regards
to the context of EPA’s assessment of an
area’s attainment status. Specifically,
the statute states that EPA’s finding
“shall determine whether the area
attained * * *” (emphasis added), but
then states “If the Administrator finds
that any Moderate Area is not in
attainment * * *” (emphasis added).
WildEarth contends that use of both the
past-tense and present-tense in this
context indicates that, although the
Clean Air Act intended EPA to assess an
area’s attainment status based on
whether it attained the NAAQS by the
attainment date, it also required that a
moderate nonattainment area be
reclassified to “serious” if it “is not in
attainment” at the time the EPA makes
its finding. If EPA’s assessment were to
be limited only to whether an area
“attained” in the past, WildEarth
contends that it would render
meaningless the Clean Air Act’s
substantive requirement that a moderate
area be bumped up to “serious” if it “is
not in attainment” when EPA makes its
finding. WildEarth contends that, as
such, EPA’s interpretation reads a
substantive provision out of the Clean
Air Act.

Response: First, we note that
WildEarth does not object to any aspect
of EPA’s proposed rulemaking other
than the interpretation as to the legal
consequences that they contend would
flow from finalizing determinations
that, although the three areas attained
by their applicable 1994 attainment
dates, sixteen years later they are not
currently in attainment. First, we note
that in today’s rulemaking EPA is not
finalizing any proposed determinations
with respect to the air quality in these
areas subsequent to the areas’ applicable
dates. Nor does section 188(b)(2) impose
such an obligation. Pursuant to section
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188(b)(2), EPA is finalizing here its
determinations that the areas attained
the standard “by that [applicable
attainment] date.” Section 188(b)(2) does
not impose upon EPA any obligation to
make a final determination of
attainment except with respect to an
area’s applicable attainment date.

Thus, it is not necessary for the
purposes of our final actions here,
which are limited to determinations of
attainment as of the areas’ applicable
attainment dates, to respond to
WildEarth’s assertions regarding the
legal consequences of determinations
regarding air quality in subsequent
decades. Nevertheless, we note our
disagreement with WildEarth’s
interpretation that CAA section
188(b)(2) would require reclassification
of any moderate PM;o nonattainment
area if EPA were to make a final
determination that the area was not
attaining after the applicable attainment
date, regardless of the air quality
conditions as of the applicable
attainment date itself.

EPA’s interpretation of section
188(b)(2) as requiring and authorizing
reclassification to serious based only on
air quality conditions as of the
applicable attainment date, and not
thereafter, is confirmed by a reading of
that section in its entirety:

Within 6 months following the applicable
attainment date for a PM-10 nonattainment
area, the Administrator shall determine
whether the area attained the standard by
that date. If the Administrator finds that any
Moderate Area is not in attainment after the
applicable attainment date—

(A) The area shall be reclassified by
operation of law as a Serious Area; and

(B) the Administrator shall publish a notice
in the Federal Register no later than 6
months following the attainment date,
identifying the area as having failed to attain
and identifying the reclassification described
under subparagraph (A).

While the second sentence of section
188(b)(2) contains the language quoted
by WildEarth (“any Moderate Area is not
in attainment after the applicable
attainment date”), it is clear that in the
context of the first sentence of the
provision, which is the sentence that
establishes the duty to make an
attainment determination, that the duty
is to “determine whether the area
attained the standard by that date
[referring to the phrase “applicable
attainment date” in the opening clause
of the first sentence].” Thus, EPA’s duty
is to determine whether the area
attained by its attainment date and the
language in the second sentence
regarding a finding after the attainment
date may reasonably be interpreted as
referring to the date the finding is made,

which would necessarily be after the
attainment date, not to the date used in
the determination as the benchmark for
determining attainment.

Further, the second sentence of CAA
section 188(b)(2), i.e., the one that
includes the language cited by
WildEarth (“any Moderate Area is not in
attainment after the applicable
attainment date”), includes two
subparagraphs, one of which provides
for reclassification of a moderate area to
serious by operation of law and another
that refers to publication of a notice in
the Federal Register six months after
the attainment date, identifying the area
“as having failed to attain” that clearly
relates back to the earlier, legally
relevant attainment date (in this case,
December 31, 1994). Thus, whether
EPA’s obligation under CAA section
188(b)(2) is viewed in its entirety, or
whether the second sentence of CAA
section 188(b)(2) is viewed in isolation,
it is clear that the question of whether
an area must be reclassified is
considered along with the question of
whether an area has achieved
attainment by the attainment date.® To
accept WildEarth’s interpretation would
be to ignore the reference to a specific
point in time (“no later than 6 months
following the attainment date”) for
publishing a notice in subparagraph (B)
of CAA section 188(b)(2) in identifying
the appropriate benchmark for
reclassifying moderate areas to serious
under subparagraph (A).”

6EPA’s sole obligation under CAA section
188(b)(2) is to determine whether the three Arizona
areas attained the PM;o standard by the applicable
attainment date, and while the statute requires EPA
to make this determination within six months of the
applicable attainment date, the applicable
attainment date (in this case, December 31, 1994)
remains the same no matter when EPA actually
makes the determination. EPA was not obligated in
the November 2, 2010 proposed rule, nor in this
final rule, to determine whether the areas are
attaining the standard at the present time. As stated
above, EPA is not here finalizing any
determinations as to the current air quality in the
area, but is merely noting what more recent
monitoring data suggest about the current air
quality area quality in these areas, sixteen years
after the 1994 attainment dates that are the subject
of the final rulemaking here. We included the
observations about current air quality in our
proposed rule because we believe that such
observations, and the related discussion of future
Agency actions, is of as much public interest, if not
more, as are the determinations of the air quality
conditions that occurred sixteen years ago.

7While EPA believes that the plain language of
section 188(b)(2) supports EPA’s interpretation that
reclassifications to “serious” are to be based only on
air quality conditions as of the applicable
attainment date, and not thereafter, EPA believes
that, to the extent section 188(b)(2) is ambiguous,
EPA'’s interpretation is reasonable in that it is
consistent with the statutory scheme for SIP
revisions upon findings of failure to attain under
subpart 1 and for mandatory reclassifications under
subparts 2 and 3 for ozone and carbon monoxide
areas. See CAA sections 179(c) and (d), 181(b)(2)

Commenter’s interpretation of section
188(b)(2) fails to harmonize the second
sentence of the section with the first
sentence and with the sentences that
follow. Indeed, it could more plausibly
be argued that the second sentence adds
a cumulative condition for
reclassification—that is, an area will be
reclassified if and only it fails to attain
by its attainment date and “if the
Administrator finds [the area] is not in
attainment after the applicable
attainment date.” Contrary to
commenter’s contention, EPA does not
believe that Congress intended for the
language regarding determining
attainment as of the attainment date not
to apply when an attainment
determination occurs more than six
months after the attainment date. The
second sentence of section 188(b)(2)
does not somehow override the
language of the first sentence and
require reclassification if an area slips
back into nonattainment after its
attainment date. EPA’s reading is
consistent with the language of section
188(b)(2) and with other provisions of
the Clean Air Act, as well as with its
structure and purpose. EPA believes
that other parts of the Act, notably
section 110(k)(5), provide the means to
address nonattainment that occurs after
an area’s attainment date. Contrary to
commenter’s contention, EPA’s reading
does not “nullif[y]” applicable text.
Rather, EPA is properly reading
188(b)(2) as requiring EPA to determine
whether an area has attained by its
attainment date, with reclassification as
a consequence for areas that fail to do
s0.
In the present case, the air quality
data from the years 1992—1994 are the
relevant data for determining whether
the three Arizona areas must be
reclassified to serious because their
applicable attainment date is December
31, 1994, and because we have

and 186(b)(2) and compare the language from these
sections to section 188(b)(2). While the language for
such SIP revisions under subpart 1 and for
reclassifications for ozone and carbon monoxide
areas under subparts 2 and 3 uses slightly different
language to link SIP revisions and reclassifications
solely to air quality “as of the attainment date” than
the language for reclassification of PM, areas under
subpart 4, we find no reason that Congress would
have established a different scheme for PM, areas
under subpart 4 than generally applicable under
subpart 1 or for ozone or carbon monoxide areas
under subparts 2 and 3. For further explanation of
EPA’s interpretation of reclassification under the
Clean Air Act, see the responses to comments in
EPA’s final Determination of Attainment of 1-hour
Ozone Standard as of November 15, 1993 for the
Birmingham, AL Marginal Ozone Nonattainment
Area (67 FR 67113, November 4, 2002). To the
extent relevant here, EPA reaffirms and
incorporates by reference the responses to
comments contained in our November 4, 2002 final
rule.
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determined that the areas did in fact
attain by the applicable attainment date,
they are not subject to reclassification to
serious by operation of law under CAA
section 188(b)(2).

This does not mean that the Clean Air
Act provides no means to address
NAAQS violations in areas that had
initially attained the standard by the
applicable attainment date but then
experience subsequent violations years
after the applicable attainment date. For
example, EPA could issue a “SIP call”
under CAA section 110(k)(5) if EPA
were to determine that the SIP is
“substantially inadequate” to attain the
PM;0 NAAQS in areas where violations
of the PM;o NAAQS occur after the
applicable attainment date. Such SIP
calls require the State to revise the SIP
as necessary to correct the inadequacies.
The SIP call, unlike reclassification, is
capable of addressing and correcting the
specific circumstances causing
nonattainment sixteen years after the
applicable attainment date. While EPA
has no current plans to issue SIP calls
for any of the three subject Arizona
moderate PM ;o nonattainment areas,
EPA is working with the State of
Arizona to update the state’s earlier-
submitted, but not yet EPA-approved air
quality plans. EPA intends to ensure
that the plans meet all applicable
requirements for moderate PMo
nonattainment areas through both
cooperative efforts with the State and
through subsequent EPA rulemaking
actions on the updated plans.

IV. Final Action

EPA has reviewed the comments that
have been submitted, and concluded
that none of them convince us to change
our action as proposed on November 2,
2010 with respect to determinations of
attainment as of the applicable
attainment date. Thus, under section
188(b)(2) of the Clean Air Act, and
based on sufficient, quality-assured
data, we take final action to determine
that the Hayden, Nogales, and Paul
Spur/Douglas PM;o nonattainment areas
attained the 24-hour PM;o NAAQS by
the applicable attainment date,
December 31, 1994. On the basis of this
determination, EPA concludes that
these three “moderate” nonattainment
areas are not subject to reclassification
to “serious” by operation of law.

V. Statutory and Executive Order
Reviews

This action merely make
determinations based on air quality data
and does not impose any additional
Federal requirements. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997); is
not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 14, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Particulate matter, Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 30, 2010.
Jared Blumenfeld,
Regional Administrator, EPA Region IX.
[FR Doc. 2011-221 Filed 1-10-11; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2010-0003]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
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respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Luis
Rodriguez, Chief, Engineering
Management Branch, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—4064, or (e-mail)
luis.rodriguezi@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain

management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Gonsideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
State City/town/county Source of flooding Location 4;5 g\?éhg'rr;&?%t
A Elevation in
meters
(MSL)
Modified
Unincorporated Areas of Poinsett County, Arkansas
Docket No.: FEMA-B-1083
Arkansas ..........ccoceeeeen. Unincorporated Areas Left Hand Chute of Little At the confluence with the St. Francis +212
of Poinsett County. River. River.
Approximately 0.45 mile downstream of +216
Leatherwood Lane.
Approximately 1.02 miles downstream of +220
State Highway 140.
Approximately 1,400 feet downstream of +223
State Highway 140.
Unincorporated Areas St. Francis River ............... Approximately 0.73 mile downstream of +211
of Poinsett County. U.S. Route 63.
At the confluence with Left Hand Chute +212
of Little River.
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Poinsett County
Maps are available for inspection at the Poinsett County Hall, Harrisburg, AR 72432.
Village of Jewett, lllinois
Docket No.: FEMA-B-1085
NOIS ..eeveieeeieee e Village of Jewett ........... Embarras River ................ Approximately 600 feet downstream of +517
River Road extended.
Approximately 1,150 feet upstream of +518
River Road extended.
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State City/town/county Source of flooding Location

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters
(MSL)
Modified

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Village of Jewett
Maps are available for inspection at the Village Hall, 2 North 12th Avenue, Jewett, IL 62436.

Unincorporated Areas of Muskogee County, Oklahoma
Docket No.: FEMA-B-1021

Oklahoma ........cccceeveeee Unincorporated Areas Arkansas River .................

of Muskogee County.

Approximately 1,371 feet downstream of
State Highway 104.

Approximately 1,625 feet upstream of
State Highway 104.

+553

+554

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Muskogee County
Maps are available for inspection at the Muskogee County Courthouse, 4517 Dennison Street, Muskogee, OK 74402.

Unincorporated Areas of Bandera County, Texas
Docket No.: FEMA-B-1066

Unincorporated Areas
of Bandera County.

Medina River (flooding ef-
fects from Bandera
River).

Just downstream of State Highway 16 .....

Just upstream of Harvey Ray Drive

+215

+1,213

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Bandera County
Maps are available for inspection at 502 11th Street, Bandera, TX 78003.

Unincorporated Areas of Dawson County, Texas
Docket No.: FEMA-B-1083

Unincorporated Areas
of Dawson County.

Sulphur Springs Draw Just upstream of County Road L

Just downstream of U.S. Route 180

+2,924

+2,950

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES

Unincorporated Areas of Dawson County
Maps are available for inspection at 400 South 1st Street, Lamesa, TX 79331.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
Flooding source(s) Location of referenced elevation igg\?éhglrgjj?\?jt Communities affected
A Elevation in
meters
(MSL)
Modified
Fulton County, lllinois, and Incorporated Areas
Docket No.: FEMA-B-1085
Copperas Creek .......ccoceeeeeruennen. Approximately 0.52 mile downstream of U.S. Route 24 ..... +454 | Unincorporated Areas of Ful-
ton County, Village of Ban-
ner.
Approximately 0.51 mile upstream of U.S. Route 24 ......... +454
lllinois River .......ccccevviiineennen. Approximately 0.88 mile downstream of County Highway +453 | Unincorporated Areas of Ful-
9 extended. ton County, Village of Ban-
ner, Village of Liverpool.
Approximately 1.09 miles upstream of Marsh Road ex- +454
tended.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

Village of Banner
Maps are available for inspection at the Village Hall, 396 South Fulton Street, Banner, IL 61520.
Village of Liverpool
Maps are available for inspection at the Village Hall, 116 South State Street, Liverpool, IL 61543.
Unincorporated Areas of Fulton County
Maps are available for inspection at the Fulton County Supervisor’s Office, 100 North Main Street, Lewiston, IL 61542.

Putnam County, lllinois, and Incorporated Areas
Docket No.: FEMA-B-1085

lllinois River ........ccccvevviinneennen. Approximately 0.83 mile downstream of the 1-180 bridge +462 | Unincorporated Areas of Put-
nam County, Village of
Hennepin.
Approximately 1.93 miles upstream of the IL-89 bridge .... +463

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES

Village of Hennepin

Maps are available for inspection at the Village Hall, 627 East High Street, Hennepin, IL 61327.
Unincorporated Areas of Putham County

Maps are available for inspection at the Putnam County Courthouse, 120 North 4th Street, Hennepin, IL 61327.

Todd County, Minnesota, and Incorporated Areas
Docket No.: FEMA-B-1064

Long Prairie River ..........cc.c....... Approximately 15,140 feet downstream of U.S. Route 71 +1,284 | City of Long Prairie, Unincor-
porated Areas of Todd
County.
Approximately 3,950 feet upstream of Riverside Drive +1,293
(County Highway 56).

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Long Prairie
Maps are available for inspection at 615 Lake Street South, Long Prairie, MN 56347.

Unincorporated Areas of Todd County
Maps are available for inspection at 215 1st Avenue South, Suite 201, Long Prairie, MN 56347.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
. . ’ #Depth in feet "
Flooding source(s) Location of referenced elevation above ground Communities affected
A Elevation in
meters
(MSL)
Modified
Colorado County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1083
Colorado River .........cccceevrennen. Approximately 0.6 mile downstream of County Road 122 +139 | City of Columbus, City of
Eagle Lake, Colorado
County Water Control Im-
provement District No. 2,
Unincorporated Areas of
Colorado County.
Just downstream of Burnham’s Ferry Crossing ..........cc...... +223
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Columbus
Maps are available for inspection at 605 Spring Street, Columbus, TX 78934.
City of Eagle Lake
Maps are available for inspection at 400 Spring Street, Columbus, TX 78934.
Colorado County Water Control Improvement District No. 2
Maps are available for inspection at 400 Spring Street, Columbus, TX 78934.
Unincorporated Areas of Colorado County
Maps are available for inspection at 400 Spring Street, Columbus, TX 78934.
Duval County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1083
San Diego Creek .......cccocevreeeene Just upstream of Ventura Street ..........ccocevvveiiiiiinciene +296 | City of San Diego, Unincor-
porated Areas of Duval
County.
Just upstream of Julian Street .........ccccocevirieiiniciice +304

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of San Diego
Maps are available for inspection at 404 South Meir Street, San Diego, TX 78384.
Unincorporated Areas of Duval County
Maps are available for inspection at 400 East Gravis Avenue, San Diego, TX 78384.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric

Dated: December 30, 2010. - .
Administration

Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2011-293 Filed 1-10-11; 8:45 am]
BILLING CODE 9110-12-P

50 CFR Part 679
[Docket No. 0910131363—-0087-02]
RIN 0648—-XA129

Fisheries of the Exclusive Economic
Zone Off Alaska; Inseason Adjustment
to the 2011 Bering Sea and Aleutian
Islands Atka Mackerel Total Allowable
Catch Amount

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment; request for comments.

SUMMARY: NMFS is adjusting the 2011
total allowable catch (TAC) amount for
the Bering Sea and Aleutian Island
management area (BSAI) Atka mackerel
fishery. This action is necessary because
NMEFS has determined this TAC is
incorrectly specified. This action will
ensure the BSAI Atka mackerel TAC is
the appropriate amount, based on the
best available scientific information for
Atka mackerel in the BSAI This action
is consistent with the goals and
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objectives of the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), January 11, 2011, until the
effective date of the final 2011 and 2012
harvest specifications for BSAI
groundfish, unless otherwise modified
or superseded through publication of a
notification in the Federal Register.

Comments must be received at the
following address no later than 4:30
p-m., A.lL.t., January 26, 2011.

ADDRESSES: Send comments to James W.
Balsiger, Administrator, Alaska Region,
NMFS, Attn: Ellen Sebastian. You may
submit comments, identified by RIN
0648-XA129, by any one of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Fax:(907) 586—7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record. No comments will be
posted to http://www.regulations.gov for
public viewing until after the comment
period has closed. Comment will
generally be posted without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in

TABLE 4—FINAL 2011 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES,

Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council (Council)
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2011 Atka mackerel TAC in the
BSAI was set at 20,900 metric tons (mt)
in the Eastern Aleutian District and the
Bering Sea subarea, 26,000 mt in the
Central Aleutian District, and 18,100 mt
in the Western Aleutian District by the
final 2010 and 2011 harvest
specification for groundfish in the BSAI
(75 FR 11778, March 12, 2010).

In December 2010, the Council
recommended a 2011 Atka mackerel
TACs of 40,300 metric tons (mt) in the
Eastern Aleutian District and the Bering
Sea subarea, 12,800 mt in the Central
Aleutian District, and 1,500 mt in the
Western Aleutian District. These
amounts are more in the Eastern
Aleutian District and Bering Sea
subarea, and less in the Central Aleutian
District and Western Aleutian District
than established by the final 2010 and
2011 harvest specification for
groundfish in the BSAI (75 FR 11778,
March 12, 2010). The TACs
recommended by the Council are based
on the Stock Assessment and Fishery
Evaluation report (SAFE), dated
November 2010, which NMFS has

determined is the best available
scientific information for this fishery.

Regulations at § 679.20(a)(8)(ii)(A)
apportion the Atka mackerel TAC
allocated to the BSAI Atka mackerel
trawl fisheries seasonally to distribute
catch over time because Atka mackerel
is a principal prey species for Steller sea
lions listed as endangered under the
Endangered Species Act. The first
seasonal apportionment can be
harvested quickly, and must reflect the
TAC based on the best available
scientific information to provide the
opportunity to harvest available TAC in
a manner consistent with the
established Steller sea lion protection
measures.

In accordance with §679.25(a)(1)(iii)
& (a)(2)(i)(B), the Administrator, Alaska
Region, NMFS (Regional Administrator),
has determined that, based on the
November 2010 SAFE report for this
fishery, the current BSAI Atka mackerel
TAC is incorrectly specified.
Consequently, the Regional
Administrator is adjusting the 2011
Atka mackerel TACs to 40,300 mt in the
Eastern Aleutian District and Bering Sea
subarea, 11,280 mt in the Central
Aleutian District, and 1,500 mt in the
Western Aleutian District.

Pursuant to §679.20(a)(8), Table 4 of
the final 2010 and 2011 harvest
specifications for groundfish in the
BSAI (75 FR 11778, March 12, 2010) is
revised for the 2011 Atka mackerel TAC
consistent with this adjustment. Table 4
includes the Steller sea lion protection
measures effective January 1, 2011 (75
FR 77535, December 13, 2010), to insure
that the BSAI groundfish fisheries off
Alaska are not likely to jeopardize the
continued existence of the western
distinct population segment of Steller
sea lions or adversely modify its
designated critical habitat.

CDQ RESERVE, INCIDENTAL CATCH

ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC

[Amounts are in metric tons]

2011 allocation by area

Sector ! Season234 Egﬂﬁ;ﬂ Central Western

DistricyBer- | Aleutian | Aleutian

ing Sea District District
TAC e 40,300 11,280 1,500
CDQ rEBSEIVE oottt 4,312 1,207 161
2,156 603 80
n/a 60 n/a
2,156 603 80
n/a 60 n/a
I A e 75 75 40
JIg® 180 0 0
BSAI trawl limited access 2,859 800 0
1,429 400 0
1,429 400 0
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TABLE 4—FINAL 2011 SEASONAL AND SPATIAL ALLOWANCES, GEAR SHARES, CDQ RESERVE, INCIDENTAL CATCH

ALLOWANCE, AND AMENDMENT 80 ALLOCATIONS OF THE BSAI ATKA MACKEREL TAC—Continued

[Amounts are in metric tons]

2011 allocation by area

Sector? Season234 Egﬂﬁ;ﬂ Central Western

District/Ber- A'.e“?'a[l, Aleutian

ing Sea District District
Amendment 80 SECLOrS ......ccccuevveeeeeeeiiiiiieee e TOal e 32,875 9,198 1,300
16,437 4,599 650
16,437 4,599 650
Alaska Groundfish Cooperative .........ccccocceeeenenn. TOAl e 19,181 5,389 755
9,591 2,695 377
n/a 269 n/a
9,591 2,695 377
n/a 269 n/a
Alaska Seafood Cooperative .........cccooeeieeneeennen. TOtal e e 13,694 3,809 545
A 6,847 1,904 272
Critical habitat s n/a 190 n/a
B s 6,847 1,904 272
Critical habitat5 ..........ccccoeiiei i, n/a 190 n/a

1Section 679.20(a)(8)(ii) allocates the Atka mackerel TACs, after subtraction of the CDQ reserves, jig gear allocation, and ICAs to the Amend-
ment 80 and BSAI trawl limited access sectors. The allocation of the ITAC for Atka mackerel to the Amendment 80 and BSAI trawl limited ac-
cess sectors is established in Table 33 to part 679 and §679.91. The CDQ reserve is 10.7 percent of the TAC for use by CDQ participants (see
§§679.20(b)(1)(ii)(C) and 679.31).

2 Sections 679.20(a)(8)(ii)(A) and 679.22(a) establish temporal and spatial limitations for the Atka mackerel fishery.

3The seasonal allowances of Atka mackerel are 50 percent in the A season and 50 percent in the B season.

4 Section 679.23(e)(3) authorizes directed fishing for Atka mackerel with trawl gear during the A season from January 20 to June 10 and the B
season from June 10 to November 1.

5 Section 679.20(a)(8)(ii)(C) requires the TAC in area 542 shall be no more than 47% of ABC, and Amendment 80 cooperatives and CDQ
groups are allowed limited to no more than 10% of an allocation may be harvested within waters 10 nm to 20 nm of Gramp Rock and Tag Is-
land, as described on Table 12 to this part.

6 Section 679.20(a)(8)(i) requires that up to 2 percent of the Eastern Aleutian District and the Bering Sea subarea TAC be allocated to jig gear
after subtraction of the CDQ reserve and ICA. The amount of this allocation is 0.5 percent. The jig gear allocation is not apportioned by season.

Classification require harvests other than the
appropriate allocations for Atka
mackerel, based on the best scientific
information available. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of December 25, 2010, and
additional time for prior public
comment would result in conservation
concerns for the ESA-listed Steller sea
lions.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of

prior notice and opportunity for public
comment.Under § 679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until January 26, 2011.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would

Dated: January 6, 2011.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries,National Marine Fisheries Service.

[FR Doc. 2011-393 Filed 1-10-11; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

1 CFR Part 304

Disclosure of Records or Information

AGENCY: Administrative Conference of
the United States.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Administrative
Conference of the United States (ACUS
or the Conference) is promulgating
updated rules identifying its procedures
for disclosure of records under the
Freedom of Information Act and its
procedures for protection of privacy and
access to individual records under the
Privacy Act of 1974.

DATES: Comments must be received by
February 10, 2011.

ADDRESSES: Submit comments to any
one of the following:

e E-rulemaking Portal: http://www.
regulations.gov.

¢ E-mail: smcgibbon@acus.gov.

e Mail: FOIA and Privacy Comments,
Administrative Conference of the
United States, Suite 706 South, 1120
20th Street, NW., Washington, DC
20036.

FOR FURTHER INFORMATION CONTACT:
Shawne C. McGibbon, General Counsel,
at 202—480-2088 or smcgibbon@acus.
gov.

SUPPLEMENTARY INFORMATION: ACUS was
established by the Administrative
Conference Act, 5 U.S.C. 591-96.
Following the loss of its funding in
1995, ACUS ceased operations. In 1996,
its prior regulations (including Part 304)
were eliminated. 61 FR 3539 (1996).
Congress has now reauthorized and
refunded ACUS, which has now
reinitiated operations. These regulations
provide the agency’s proposed
procedures for disclosure of records, as
required by the Freedom of Information
Act (FOIA), 5 U.S.C. 552, as amended,
and its procedures for protection of
privacy and access to individual
records, as required by the Privacy Act
of 1974, 5 U.S.C. 552a, as amended.

These regulations also reflect the
principles established by President
Obama’s Presidential Memoranda on
“Transparency and Open Government”
and “Freedom of Information Act”
issued on January 21, 2009 and Attorney
General Holder’s Memorandum on “The
Freedom of Information Act (FOIA)”
issued on March 19, 2009. Additionally,
the regulations reflect the Conference’s
commitment to providing the fullest
possible disclosure of records to the
public.

Required Reviews

a. Paperwork Reduction Act

ACUS has determined that the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., does not apply because
these regulations do not contain any
information collection requirements.

b. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires agencies to
perform regulatory flexibility analyses
when promulgating rules through notice
and comment procedures. ACUS has
determined that the proposed
regulations do not have a significant
economic impact on a substantial
number of small entities. Under the
FOIA, agencies may recover only the
direct costs of searching for, reviewing
and duplicating the records processed
for certain categories of requesters. The
Conference’s proposed fee structure is
in accordance with Department of
Justice guidelines and based upon OMB
fee schedules which calculate costs
based on the category of requester and
kind of employee duplicating the
records. Under the Privacy Act, agencies
may recover the cost of duplication
only. The agency will provide free
duplication and search time (up to a
certain amount) in certain cases. Where
anticipated fees exceed $50, an
opportunity is given to the requester to
refine the request in order to lower cost.
Thus, fees assessed by ACUS are
nominal and will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the RFA.

c¢. Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 25, subchapter II), the proposed
rule would not significantly or uniquely
affect small governments and would not

result in increased expenditures by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (as adjusted for
inflation).

d. Executive Order 12866

In issuing this regulation, ACUS has
adhered to the regulatory philosophy
and the applicable principles of
regulation as set forth in Section 1 of
Executive Order 12866, Regulatory
Planning and Review, 58 FR 51735. This
proposed rule has not been reviewed by
the Office of Management and Budget
under the Executive Order since it is not
a significant regulatory action within
the meaning of the Executive Order.

List of Subjects in 1 CFR Part 304

Administrative practice and
procedure, Freedom of information,
Privacy.

For the reasons set forth in the
preamble, under the authority at 5
U.S.C. 552, 552a, and 591-96, the
Administrative Conference of the
United States proposes to amend 1 CFR
chapter III to add part 304 as follows:

PART 304—DISCLOSURE OF
RECORDS OR INFORMATION

Subpart A—Procedures for Disclosure of
Records Under the Freedom of Information
Act

Sec.
304.1
304.2

General provisions.

Public reading room.

304.3 Requirements for making requests.

304.4 Responsibility for responding to
requests.

304.5 Timing of responses to requests.

304.6 Responses to requests.

304.7 Business information.

304.8 Appeals.

304.9 Fees.

304.10 Preservation of records.

304.11 Other rights and services.

Subpart B—Protection of Privacy and
Access to Individual Records Under the
Privacy Act of 1974

304.20 General provisions.

304.21 Requests for access to records.

304.22 Responsibility for responding to
requests for access to records.

304.23 Responses to requests for access to
records.

304.24 Appeals from denials of requests for
access to records.

304.25 Requests for amendment or
correction of records.

304.26 Requests for an accounting of record
disclosures.

304.27 Fees.
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304.28 Notice of court-ordered and
emergency disclosures.

304.29 Security of systems of records.

304.30 Contracts for the operation of record
systems.

304.31 Use and collection of social security
numbers and other information.

304.32 Employee standards of conduct.

304.33 Preservation of records.

304.34 Other rights and services.

Subpart A—Procedures for Disclosure
of Records Under the Freedom of
Information Act

Authority: 5 U.S.C. 552, 591-96.

§304.1 General provisions.

(a) This subpart contains the rules
that the Administrative Conference of
the United States (“ACUS” or “the
agency”) follows in processing requests
for disclosure of records under the
Freedom of Information Act (“FOIA” or
“the Act”), 5 U.S.C. 552, as amended,
and in meeting its responsibilities under
the Act. These rules should be read
together with the text of the FOIA itself,
which provides additional information
about access to records maintained by
the agency. They also may be read in
conjunction with the agency’s “Freedom
of Information Act Reference Guide,”
which provides basic information about
use of the Act in relation to the agency’s
records. Requests made by individuals
for access to records about themselves
under the Privacy Act of 1974, 5 U.S.C.
552a (2006 & Supp. II 2008), which are
processed under subpart B of this part,
are also processed under this subpart.
Information routinely provided to the
public as part of a regular agency
activity (for example, press releases or
recommendations adopted by the
agency pursuant to the Administrative
Conference Act, 5 U.S.C. 591 ef seq.)
may be provided to the public without
following this subpart.

(b) As a matter of policy, ACUS makes
discretionary disclosures of records or
information exempt from disclosure
under the FOIA whenever it is
determined that disclosure would not
foreseeably harm an interest protected
by a FOIA exemption, but this policy
does not create any right enforceable in
court.

(c) The agency has designated its
General Counsel as its Chief FOIA
Officer, who has agency-wide
responsibility for efficient and
appropriate compliance with the FOIA
and these implementing regulations.
The General Counsel has designated the
agency’s Deputy General Counsel as its
FOIA Public Liaison.

§304.2 Public reading room.

(a) ACUS maintains a public reading
room that affords access to the records
that the FOIA requires it to make
regularly available for public inspection
and copying even in the absence of a
FOIA request, including a current
subject-matter index of its reading room
records that will be updated quarterly
with respect to newly included records.

(b) ACUS also makes all reading room
records that have been created by the
agency regularly available to the public
electronically on its Web site (http://
WWW.acus.gov).

§304.3 Requirements for making requests.

(a) How made and addressed. You
may make a request for records by
sending a written request letter to the
agency either by mail addressed to FOIA
Public Liaison, Administrative
Conference of the United States, 1120
20th Street, NW., South Lobby, Suite
706, Washington, DC 20036, or by fax
delivery to (202) 386—7190. For the
quickest possible handling, you should
mark both your request letter and the
envelope “Freedom of Information Act
Request.” At such time as the agency
implements the capability of receiving
requests electronically, instructions for
electronic filing will be posted on its
Web site referenced above. (You may
find the agency’s “Freedom of
Information Act Reference Guide”—
which is available on its Web site and
in paper form—helpful in making your
request.) If you are making a request for
records about yourself, see § 304.21(d)
for additional requirements. If you are
making a request for records about
another individual, then either a written
authorization signed by that individual
permitting disclosure of those records to
you or proof that that individual is
deceased (for example, a copy of a death
certificate or an obituary notice) will
help the processing of your request.
Your request will be considered
received as of the date upon which it is
logged in as received by the agency’s
FOIA Public Liaison.

(b) Description of records sought. You
must describe the records that you seek
in enough detail to enable agency
personnel to locate them with a
reasonable amount of effort. Whenever
possible, your request should include
specific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter of
the record. If known, you should
include any file designations or similar
descriptions for the records that you
want. As a general rule, the more
specific you are about the records or
type of records that you want, the more
likely that the agency will be able to

locate those records in response to your
request. If the agency determines that
your request does not reasonably
describe records, then it will tell you
either what additional information is
needed or why your request is otherwise
insufficient. It also will give you an
opportunity to discuss your request by
telephone so that you may modify it to
meet the requirements of this section.
Additionally, if your request does not
reasonably describe the records you
seek, the agency’s response to it may be
delayed as an initial matter.

(c) Agreement to pay fees. When you
make a FOIA request, it will be
considered to be an agreement by you to
pay all applicable fees charged under
§304.9, up to $50.00, unless you
specifically request a waiver of fees. The
agency ordinarily will confirm this
agreement in an acknowledgment letter.
When making a request, you may
specify a willingness to pay a greater or
lesser amount. Your agreement will not
prejudice your ability to seek a waiver
or reduction of any applicable fee at a
later time.

§304.4 Responsibility for responding to
requests.

(a) In general. The agency will be
responsible for responding to a request
in all respects, except in the case of a
referral to another agency as is
described in paragraphs (b), (c), and (d)
of this section. In determining which
records are responsive to a request, the
agency ordinarily will include only
records in its possession and control as
of the date upon which it begins its
search for them. If any other date is
used, the agency will inform the
requester of that date.

(b) Consultations and referrals. When
the agency receives a request for a
record in its possession and control, it
will determine whether another agency
of the Federal Government is better able
to determine whether the record is
exempt from disclosure under the FOIA
and, if so, whether it should be
disclosed as a matter of administrative
discretion. If the agency determines that
it is best able to process the record in
response to the request, then it will do
so. If the agency determines that it is not
best able to process the record, then it
will either:

(1) Respond to the request regarding
that record, after consulting with the
agency that is best able to determine
whether to disclose it and with any
other agency that has a substantial
interest in it; or

(2) Refer the responsibility for
responding to the request regarding that
record to another agency that originated
the record (but only if that agency is
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subject to the FOIA). Ordinarily, the
agency that originated a record will be
presumed to be best able to determine
whether to disclose it.

(c) Notice of referral. When the agency
refers all or any part of the
responsibility for responding to a
request to another agency, it ordinarily
will notify the requester of the referral
and inform the requester of the name of
the agency to which the request has
been referred and of the part of the
request that has been referred.

(d) Timing of responses to
consultations and referrals. All
consultations and referrals will be
handled according to the date upon
which the FOIA request initially was
received by the first agency, and not any
later date.

(e) Agreements regarding
consultations and referrals. The agency
may make agreements with other
agencies designed to eliminate the need
for consultations or referrals regarding
particular types of records.

§304.5 Timing of responses to requests.

(a) In general. The agency ordinarily
will respond to requests according to
their order of receipt.

(b) Multi-track processing. The agency
may use two or more processing tracks
by distinguishing between simple and
more complex requests based on the
amount of work and/or time needed to
process the request, including according
to the number of pages involved. If it
does so, then it will advise requesters in
its slower track(s) of the limits of its
faster track(s) and may provide
requesters in its slower track(s) with an
opportunity to limit the scope of their
requests in order to qualify for faster
processing within the specified limits of
its faster track(s). The agency will
contact the requester either by
telephone or by letter, whichever is
more efficient, in each case.

(c) Unusual circumstances. (1) Where
the statutory time limits for processing
a request cannot be met because of
“unusual circumstances,” as defined in
the FOIA, and the agency determines to
extend the time limits on that basis, it
will as soon as practicable notify the
requester in writing of the unusual
circumstances and of the date by which
processing of the request can be
expected to be completed. Where the
extension is for more than ten business
days, it will provide the requester with
an opportunity either to modify the
request so that it may be processed
within the time limits or to arrange an
alternative time period processing the
request or a modified request.

(2) Where the agency reasonably
believes that multiple requests

submitted by a requester, or by a group
of requesters acting in concert,
constitute a single request that would
otherwise involve unusual
circumstances, and the requests involve
clearly related matters, they may be
aggregated. Multiple requests involving
unrelated matters will not be aggregated.

(d) Expedited processing. (1) Requests
and appeals will be taken out of order
and given expedited treatment
whenever it is determined that they
involve:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(ii) An urgency to inform the public
concerning actual or alleged federal
government activity, if made by a
person primarily engaged in
disseminating information; or

(iii) Other circumstances as
determined by the agency.

(2) A request for expedited processing
may be made at the time of the initial
request for records (i.e., as part of the
initial request) or at any later time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the category
in paragraph (d)(1)(ii) of this section, if
not a full-time member of the news
media, must establish that he or she is
a person whose main professional
activity or occupation is information
dissemination, though it need not be his
or her sole occupation. That requester
also must establish a particular urgency
to inform the public about the
government activity involved in the
request, beyond the public’s right to
know about government activity
generally. The formality of certification
may be waived by the agency as a matter
of administrative discretion.

(4) Within ten calendar days of its
receipt of a request for expedited
processing, the agency will decide
whether to grant it and will notify the
requester of the decision. If a request for
expedited treatment is granted, then the
request will be given priority and will
be processed as soon as practicable. If a
request for expedited processing is
denied, then any appeal of that decision
will be acted on expeditiously.

§304.6 Responses to requests.

(a) Acknowledgments of requests. On
receipt of a request, the agency
ordinarily will send an acknowledgment
letter to the requester that will confirm
the requester’s agreement to pay fees

under § 304.3(c) and will provide a
request tracking number for further
reference. Requesters may use this
tracking number to determine the status
of their request—including the date of
its receipt and the estimated date on
which action on it will be completed—
by calling the agency’s FOIA Public
Liaison at (202) 480—-2080. In some
cases, the agency may seek further
information or clarification from the
requester.

(b) Grants of requests. Ordinarily, the
agency will have twenty business days
from when a request is received to
determine whether to grant or deny the
request. Once the agency makes such a
determination, it will immediately
notify the requester in writing. The
agency will inform the requester in the
notice of any fee charged under § 304.9
and will disclose records to the
requester promptly upon payment of
any applicable fee. Records disclosed in
part will be marked or annotated to
show the amount of information
deleted, unless doing so would harm an
interest protected by an applicable
exemption. The location of the
information deleted also will be
indicated on the record, if technically
feasible.

(c) Adverse determinations of
requests. Whenever the agency makes
an adverse determination denying a
request in any respect, it will notify the
requester of that determination in
writing. Adverse determinations, or
denials of requests, consist of: A
determination to withhold any
requested record in whole or in part; a
determination that a requested record
does not exist or cannot be located; a
determination that a record is not
readily reproducible in the form or
format sought by the requester; a
determination that what has been
requested is not a record subject to the
FOIA; a determination on any disputed
fee matter, including a denial of a
request for a fee waiver; and a denial of
a request for expedited treatment. The
denial letter will include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason(s)
for the denial, including any FOIA
exemption applied by the agency in
denying the request;

(3) An estimate of the volume of
records or information withheld, in
number of pages or in some other
reasonable form of estimation. This
estimate does not need to be provided
if the volume is otherwise indicated
through deletions on records disclosed
in part, or if providing an estimate
would harm an interest protected by an
applicable exemption; and
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(4) An indication on the released
portion of a record of each exemption
applied, at the place at which it was
applied, if technically feasible.

(5) A statement that the denial may be
appealed under § 304.8(a) and a
description of the requirements of
§ 304.8(a).

§304.7 Business information.

(a) In general. Business information
obtained by the agency will be disclosed
under the FOIA only under this section
and in accordance with Executive Order
12,600, 3 CFR part 235 (1988).

(b) Definitions. For purposes of this
section:

(1) “Business information” means
commercial or financial information
obtained by the agency from a submitter
that may be protected from disclosure
under Exemption 4 of the FOIA.

(2) “Submitter” means any person or
entity from whom the agency obtains
business information, either directly or
indirectly. The term includes
corporations; state, local, and tribal
governments; and foreign governments.

(c) Designation of business
information. A submitter of business
information will use good-faith efforts to
designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, any and all
portion(s) of its submission that it
considers to be protected from
disclosure under Exemption 4. These
designations will expire ten years after
the date of the submission unless the
submitter requests, and provides
justification for, a longer designation
period.

(d) Notice to submitters. The agency
will provide a submitter with prompt
written notice of a FOIA request or
administrative appeal that seeks its
business information wherever required
under paragraph (e) of this section,
except as provided in paragraph (h) of
this section, in order to give the
submitter an opportunity to object to
disclosure of any specified portion of
that information under paragraph (f) of
this section. The notice will either
describe the business information
requested or include copies of the
requested records or record portions
containing the information. When
notification of a voluminous number of
submitters is required, notification may
be made by posting or publishing the
notice in a place reasonably likely to
accomplish it.

(e) Where notice is required. Notice
will be given to a submitter wherever:

(1) The information has been
designated in good faith by the
submitter as information considered

protected from disclosure under
Exemption 4; or

(2) The agency has reason to believe
that the information may be protected
from disclosure under Exemption 4.

(f) Opportunity to object to disclosure.
The agency will allow a submitter a
reasonable time to respond to the notice
described in paragraph (d) of this
section and will specify that time period
within the notice. If a submitter has any
objection to disclosure, it is required to
submit a detailed written statement. The
statement must specify all grounds for
withholding any portion of the
information under any exemption of the
FOIA and, in the case of Exemption 4,
it must show why the information is a
trade secret or commercial or financial
information that is privileged or
confidential. In the event that a
submitter fails to respond to the notice
within the time specified in it, the
submitter will be considered to have no
objection to disclosure of the
information. Information provided by
the submitter that is not received by the
agency until after its disclosure decision
has been made will not be considered
by the agency. Information provided by
a submitter under this paragraph may
itself be subject to disclosure under the
FOIA.

(g) Notice of intent to disclose. The
agency will consider a submitter’s
objections and specific grounds for
nondisclosure in deciding whether to
disclose business information.
Whenever the agency decides to
disclose business information over the
objection of a submitter, it will give the
submitter written notice, which will
include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure
objections was not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date, which
will be a reasonable time subsequent to
the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section will not apply
if:

(1) The agency determines that the
information should not be disclosed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in
accordance with the requirements of
Executive Order 12,600; or

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous—
except that, in such a case, the agency

will, within a reasonable time prior to
a specified disclosure date, give the
submitter written notice of any final
decision to disclose the information.

(i) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of business
information, the agency will promptly
notify the submitter.

(j) Corresponding notice to requesters.
Whenever the agency provides a
submitter with notice and an
opportunity to object to disclosure
under paragraph (d) of this section, it
will also notify the requester(s).
Whenever the agency notifies a
submitter of its intent to disclose
requested information under paragraph
(g) of this section, it will also notify the
requester(s). Whenever a submitter files
a lawsuit seeking to prevent the
disclosure of business information, the
agency will notify the requester(s).

§304.8 Appeals.

(a) Appeals of adverse
determinations. If you are dissatisfied
with the response to your request, you
may appeal an adverse determination
denying your request, in any respect, to
the Chairman of the agency. You must
make your appeal in writing and it must
be received by the agency within 60
days of the date of the agency’s response
denying your request. Your appeal letter
may include as much or as little related
information as you wish, as long as it
clearly identifies the particular
determination (including the assigned
request number, if known) that you are
appealing. For the quickest possible
handling, you should mark your appeal
letter and the envelope “Freedom of
Information Act Appeal.” The Chairman
or his or her designee will act on the
appeal, except that:

(1) An initial adverse determination
by the Chairman will be the final action
of the agency; and

(2) An appeal ordinarily will not be
acted on if the request becomes a matter
of FOIA litigation.

(b) Responses to appeals. The
decision on your appeal will be made in
writing. A decision affirming an adverse
determination in whole or in part will
contain a statement of the reason(s) for
the affirmance, including any FOIA
exemption(s) applied, and will inform
you of the FOIA provisions for court
review of the decision. (You also may be
aware of the mediation services that are
offered by the Office of Government
Information Services (“OGIS”) of the
National Archives and Records
Administration—see http://
www.archives.gov/ogis/—as a non-
exclusive alternative to FOIA litigation.)
If the adverse determination is reversed
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or modified on appeal, in whole or in
part, then you will be notified in a
written decision and your request will
be reprocessed in accordance with that
appeal decision.

(c) When appeal is required. As a
general rule, if you wish to seek review
by a court of any adverse determination,
you must first appeal it in a timely
fashion under this section.

§304.9 Fees.

(a) In general. The agency will charge
for processing requests under the FOIA
in accordance with paragraph (c) of this
section, except where fees are limited
under paragraph (d) of this section or
where a waiver or reduction of fees is
granted under paragraph (k) of this
section—and in some cases the agency
may seek further information or
clarification from the requester for this
purpose. The agency ordinarily will
collect all applicable fees before sending
copies of requested records to a
requester. Requesters must pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Definitions. For purposes of this
section:

(1) “Commercial use request” means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers his or her
commercial, trade, or profit interests,
including furthering those interests
through litigation. The agency will
determine, whenever reasonably
possible, the use to which a requester
will put the requested records. When it
appears that the requester will put the
records to a commercial use, either
because of the nature of the request
itself or because the agency has
reasonable cause to doubt a requester’s
stated use, the agency will provide the
requester a reasonable opportunity to
submit further clarification.

(2) “Direct costs” means those
expenses that an agency actually incurs
in searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records to respond to a FOIA
request. Direct costs include, for
example, the salary of the employee
performing the work (the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits) and the cost
of operating duplication machinery. Not
included in direct costs are overhead
expenses such as the costs of space and
heating or lighting of the facility in
which the records are kept.

(3) “Duplication” means the making of
a copy of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, microform, audiovisual
materials, or electronic records (for

example, magnetic tape or compact
disk), among others. The agency will
honor a requester’s specified preference
of form or format of disclosure if the
record is readily reproducible with
reasonable efforts in the requested form
or format.

(4) “Educational institution” means a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education, that operates a
program of scholarly research. To
qualify under this category, a requester
must show that the request is authorized
by and is made under the auspices of a
qualifying institution and that the
records are not sought for a commercial
use but are sought to further scholarly
research.

(5) “Noncommercial scientific
institution” means an institution that is
not operated on a “commercial” basis, as
that term is defined in paragraph (b)(1)
of this section, and that is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any
particular product or industry. To
qualify under this category, a requester
must show that the request is authorized
by and is made under the auspices of a
qualifying institution and that the
records are not sought for a commercial
use but are sought to further scientific
research.

(6) “Representative of the news
media,” or “news media requester,”
means any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. For this purpose, the
term “news” means information that is
about current events or that would be of
current interest to the public. Examples
of news-media entities are television or
radio stations broadcasting to the public
at large and publishers of periodicals
(but only if such entities qualify as
disseminators of “news”) who make
their products available for purchase by
or subscription by or free distribution to
the general public. These examples are
not all-inclusive. Moreover, as methods
of news delivery evolve (for example,
the adoption of the electronic
dissemination of newspapers through
telecommunications services), such
alternative media shall be considered to
be news-media entities. A freelance
journalist shall be regarded as working
for a news-media entity if the journalist
can demonstrate a solid basis for
expecting publication through that

entity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
agency may also consider the past
publication record of the requester in
making such a determination. To qualify
under this category, a requester must
not be seeking the requested records for
a commercial use. A request for records
supporting the news-dissemination
function of the requester will not be
considered to be for a commercial use.

(7) “Review” means the examination
of a record located in response to a
request in order to determine whether
any portion of it is exempt from
disclosure. It also includes processing
any record for disclosure—for example,
doing all that is necessary to redact it
and prepare it for disclosure. Review
costs are recoverable even if a record
ultimately is not disclosed. Review time
includes time spent considering any
formal objection to disclosure made by
a business submitter under § 304.7 but
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.

(8) “Search” means the process of
looking for and retrieving records or
information responsive to a request. It
includes page-by-page or line-by-line
identification of information within
records and also includes reasonable
efforts to locate and retrieve information
from records maintained in electronic
form or format. The agency will conduct
searches in the most efficient and least
expensive manner reasonably possible.
For example, it will not search on a line-
by-line basis where duplicating an
entire document would be quicker and
less expensive.

(c) Fees charged. In responding to
FOIA requests, the agency will charge
the following fees unless a waiver or
reduction of fees has been granted under
paragraph (k) of this section:

(1) Search. (i) Search fees will be
charged for all requests (other than
requests made by educational
institutions, noncommercial scientific
institutions, or representatives of the
news media) subject to the limitations of
paragraph (d) of this section. The agency
may charge for time spent searching
even if it does not locate any responsive
record or if it withholds the record(s)
located as entirely exempt from
disclosure.

(ii) For each quarter hour spent by
clerical personnel in searching for and
retrieving a requested record, the fee
will be $5.00. Where a search and
retrieval cannot be performed entirely
by clerical personnel (for example,
where the identification of records
within the scope of a request requires
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the use of professional personnel) the
fee will be $10.00 for each quarter hour
of search time spent by professional
personnel. Where the time of managerial
personnel is required, the fee will be
$15.00 for each quarter hour of time
spent by those personnel.

(iii) For computer searches of records,
requesters will be charged the direct
costs of conducting the search, although
certain requesters (as provided in
paragraph (d)(1) of this section) will be
charged no search fee and certain other
requesters (as provided in paragraph
(d)(3) of this section) will be entitled to
the cost equivalent of two hours of
manual search time without charge.
These direct costs will include the cost
of operating a central processing unit for
that portion of operating time that is
directly attributable to searching for
responsive records, as well as the costs
of operator/programmer salary
apportionable to the search.

(2) Duplication. Duplication fees will
be charged to all requesters, subject to
the limitations of paragraph (d) of this
section. For a paper photocopy of a
record (no more than one copy of which
need be supplied), the fee will be ten
cents per page. For copies produced by
computer, such as tapes, disks, or
printouts, the agency will charge the
direct costs, including operator time, of
producing the copy. For other forms of
duplication, the agency will charge the
direct costs of that duplication.

(3) Review. Review fees will be
charged to requesters who make a
commercial use request. Review fees
will be charged only for the initial
record review, when the agency
determines whether an exemption
applies to a particular record or record
portion at the initial request level. No
charge will be made for review at the
administrative appeal level regarding an
exemption already applied. However,
records or record portions withheld
under an exemption that is
subsequently determined not to apply
may be reviewed again to determine
whether any other exemption not
previously considered applies; the costs
of that review are chargeable where it is
made necessary by such a change of
circumstances. Review fees will be
charged at the same rates as those used
for a search under paragraph (c)(1)(ii) of
this section.

(d) Limitations on charging fees.

(1) No search fee will be charged for
requests by educational institutions,
noncommercial scientific institutions,
or representatives of the news media.

(2) No search fee or review fee will be
charged for a quarter-hour period unless
more than half of that period is required
for search or review.

(3) Except for requesters seeking
records for a commercial use, the agency
will provide without charge:

(i) The first 100 pages of duplication
(or the cost equivalent); and

(ii) The first two hours of search (or
the cost equivalent).

(4) Whenever a total fee calculated
under paragraph (c) of this section is
$14.00 or less for any request, no fee
will be charged.

(5) The provisions of paragraphs (d)(3)
and (4) of this section work together.
This means that for requesters other
than those seeking records for a
commercial use, no fee will be charged
unless the cost of search in excess of
two hours plus the cost of duplication
in excess of 100 pages totals more than
$14.00.

(6) In the case of any request on
which the agency does not comply with
any of the time limits of the FOIA and
for which no “unusual or exceptional
circumstances” exist, as those terms are
defined by the FOIA, the agency will
not charge any search fee or, for such
requests made by educational
institutions, noncommercial scientific
institutions, or representatives of the
news media, will not charge any
duplication fee.

(e) Notice of anticipated fees in excess
of $50.00. When the agency determines
or estimates that the fees to be charged
under this section will amount to more
than $50.00, it will notify the requester
of the actual or estimated amount of the
fees, unless the requester has indicated
a willingness to pay fees as high as
those anticipated. If only a portion of
the fee can be estimated readily, the
agency will advise the requester that the
estimated fee might be only a portion of
the total fee. In cases in which a
requester has been notified that actual
or estimated fees amount to more than
$50.00, the request will not be
considered received and further work
will not be done on it until the requester
agrees to pay the total anticipated fee.
Any such agreement should be
memorialized in writing. A notice under
this paragraph will offer the requester
an opportunity to discuss the matter
with agency personnel in order to
reformulate the request to meet the
requester’s needs at a lower cost.

(f) Charges for other services. Apart
from the other provisions of this section,
when the agency chooses as a matter of
administrative discretion to provide a
special service—such as certifying that
records are true copies or sending them
by other than ordinary mail—the direct
costs of providing the service ordinarily
will be charged.

(g) Charging interest. The agency may
charge interest on any unpaid bill

starting on the 31st day following the
date of the billing of the requester.
Interest charges will be assessed at the
rate provided in 31 U.S.C. 3717 and will
accrue from the date of the billing until
payment is received by the agency. The
agency will follow the provisions of the
Debt Collection Act of 1982, Public Law
97-365, 96 Stat. 1749, as amended, and
regulations pursuant thereto.

(h) Aggregating requests. Wherever
the agency reasonably believes that a
requester or a group of requesters acting
together is attempting to divide a
request into a series of requests for the
purpose of avoiding fees, it may
aggregate those requests and charge
accordingly. In so doing, it will presume
that multiple requests of this type made
within a 30-day period have been made
in order to avoid fees. Where requests
are separated by a longer period, the
agency will aggregate them only where
there exists a solid basis for determining
that aggregation is warranted under all
the circumstances involved. Multiple
requests involving unrelated matters
will not be aggregated.

(i) Advance payments. (1) For
requests other than those described in
paragraphs (i)(2) and (i)(3) of this
section, the agency will not require the
requester to make an advance
payment—in other words, a payment
made before work is begun or continued
on a request. Payment owed for work
already completed (i.e., a prepayment
before copies are sent to a requester) is
not an advance payment.

(2) Where the agency determines or
estimates that a total fee to be charged
under this section will be more than
$250.00, it may require the requester to
make an advance payment of an amount
up to the amount of the entire
anticipated fee before beginning to
process the request, except where it
receives a satisfactory assurance of full
payment from a requester that has a
history of prompt payment.

(3) Where a requester has previously
failed to pay a properly charged FOIA
fee to any agency within 30 days of the
date of billing, the agency may require
the requester to pay the full amount
due, plus any applicable interest, and to
make an advance payment of the full
amount of any anticipated fee, before it
begins to process a new request or
continues to process a pending request
from that requester.

(4) In cases in which the agency
requires advance payment or payment
due under paragraph (i)(2) or (i)(3) of
this section, the request will not be
considered received and further work
will not be done on it until the required
payment is received.
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(j) Other statutes specifically
providing for fees. The fee schedule of
this section does not apply to fees
charged under any statute that
specifically requires an agency to set
and collect fees for particular types of
records. In cases in which records
responsive to requests are maintained
for distribution by another agency under
such a statutorily based fee schedule
program, ACUS will inform the
requesters of the steps for obtaining
records from those sources so that they
may do so most economically.

(k) Requirements for waiver or
reduction of fees. (1) Records responsive
to a request will be furnished without
charge or at a charge reduced below that
established under paragraph (c) of this
section where the agency determines,
based on all available information, that
the requester has demonstrated that:

(i) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government, and

(i1) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(2) To determine whether the first fee
waiver requirement is met, the agency
will consider the following factors:

(i) The subject of the request: Whether
the subject of the requested records
concerns “the operations or activities of
the government.” The subject of the
requested records must concern
identifiable operations or activities of
the federal government, with a
connection that is direct and clear, not
remote or attenuated.

(ii) The informative value of the
information to be disclosed: Whether
the disclosure is “likely to contribute” to
an understanding of government
operations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be “likely to contribute™ to an
increased public understanding of those
operations or activities.

(iii) The contribution to an
understanding of the subject by the
public likely to result from disclosure:
Whether disclosure of the requested
information will contribute to “public
understanding.” The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the
requester. A requester’s expertise in the
subject area and ability and intention to
convey information effectively to the
public will be considered. It will be

presumed that a representative of the
news media satisfies this consideration.

(iv) The significance of the
contribution to public understanding:
Whether the disclosure is likely to
contribute “significantly” to public
understanding of government operations
or activities. The public’s understanding
of the subject in question, as compared
to the level of public understanding
existing prior to the disclosure, must be
enhanced by the disclosure to a
significant extent. The agency will not
make value judgments about whether
information that would contribute
significantly to public understanding of
the operations or activities of the
government is “important” enough to be
made public.

(3) To determine whether the second
fee waiver requirement is met, the
agency will consider the following
factors:

(i) The existence and magnitude of a
commercial interest: Whether the
requester has a commercial interest that
would be furthered by the requested
disclosure. The agency will consider
any commercial interest of the requester
(with reference to the definition of
“commercial use” in paragraph (b)(1) of
this section), or of any person on whose
behalf the requester may be acting, that
would be furthered by the requested
disclosure. Requesters will be given an
opportunity in the administrative
process to provide explanatory
information regarding this
consideration.

(ii) The primary interest in disclosure:
Whether any identified commercial
interest of the requester is sufficiently
large, in comparison with the public
interest in disclosure, that disclosure is
“primarily in the commercial interest of
the requester.” A fee waiver or reduction
is justified where the public interest
standard is satisfied and that public
interest is greater in magnitude than that
of any identified commercial interest in
disclosure. The agency ordinarily will
presume that where a news media
requester has satisfied the public
interest standard, the public interest
will be the interest primarily served by
disclosure to that requester. Disclosure
to data brokers or others who merely
compile and market government
information for direct economic return
will not be presumed primarily to serve
the public interest.

(4) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver will be
granted for those records.

(5) Requests for the waiver or
reduction of fees should address the
factors listed in paragraphs (k)(2) and
(k)(3) of this section insofar as they

apply to each request. The agency will
exercise its discretion to consider the
cost-effectiveness of its investment of
administrative resources in this
decisionmaking process in deciding to
grant waivers or reductions of fees.

§304.10 Preservation of records.

(a) The agency will preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until disposition or
destruction is authorized by title 44 of
the United States Code or the National
Archives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, appeal,
or lawsuit under the FOIA.

(b) In the event that the agency
contracts with another agency, entity, or
person to maintain records for the
agency for the purposes of records
management, it will promptly identify
such records in its “Freedom of
Information Reference Guide” and
specify the particular means by which
request for such records can be made.

§304.11 Other rights and services.

Nothing in this subpart shall be
construed to entitle any person, as of
right, to any service or to the disclosure
of any record to which such person is
not entitled under the FOIA.

Subpart B—Protection of Privacy and
Access to Individual Records Under
the Privacy Act of 1974

Authority: 5 U.S.C. 552a, 591-96.

§304.20 General provisions.

(a) Purpose and scope. This subpart
contains the rules that the
Administrative Conference of the
United States (“ACUS” or “the agency”)
follows under the Privacy Act of 1974
(“the Privacy Act”), 5 U.S.C. 552a, as
amended, regarding the protection of,
and individual access to, certain records
about individuals. These rules should
be read together with and are governed
by the Privacy Act itself, which
provides additional information about
records maintained on individuals. The
rules in this subpart apply to all records
in systems of records maintained by the
agency that are retrieved by an
individual’s name or personal identifier.
They describe the procedures by which
individuals may request access to
records about themselves, request
amendment or correction of those
records, and request an accounting of
disclosures of those records by the
agency. In addition, the agency
processes all Privacy Act requests for
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access to records under the Freedom of
Information Act (“FOIA”), 5 U.S.C. 552,
as amended, following the rules
contained in subpart A of this part.
Thus, all Privacy Act requests will be
subject to exemptions for access to
records only applicable under both
FOIA and the Privacy Act.

(b) Definitions. As used in this
subpart:

(1) “Request for access to a record”
means a request made under Privacy
Act, 5 U.S.C. 552a(d)(1).

(2) “Request for amendment or
correction of a record” means a request
made under Privacy Act, 5 U.S.C.
552a(d)(2).

(3) “Request for an accounting” means
a request made under Privacy Act, 5
U.S.C. 552a(c)(3).

(4) “Requester” means an individual
who makes a request for access, a
request for amendment or correction, or
a request for an accounting under the
Privacy Act.

§304.21 Requests for access to records.

(a) How made and addressed. You
may make a request for access to a
record about yourself by appearing in
person or by sending a written request
letter to the agency either by mail
addressed to 1120 20th Street, NW.,
South Lobby, Suite 706, Washington,
DC 20036, or by fax delivery to (202)
386-7190. For the quickest possible
handling, you should mark both your
request letter and the envelope “Privacy
Act Request.”

(b) Description of records sought. You
must describe the records that you want
in enough detail to enable agency
personnel to locate the system of
records containing them with a
reasonable amount of effort. Whenever
possible, your request should describe
the records sought, the time periods in
which you believe they were compiled,
and the name or identifying number of
each system of records in which you
believe they are kept. The agency
publishes a notice in the Federal
Register that describes its systems of
records.

(c) Agreement to pay fees. If you make
a Privacy Act request for access to
records, it will be considered an
agreement by you to pay all applicable
fees charged under § 304.27, up to
$50.00. Duplication fees in excess of
$50.00 are subject to the requirements of
§ 304.27 of this subpart and the
notification requirements in § 304.9 of
subpart A. The agency ordinarily will
confirm this agreement in an
acknowledgment letter. When making a
request, you may specify a willingness
to pay a greater or lesser amount.

(d) Verification of identity. When you
make a request for access to records
about yourself, you must verify your
identity. You must state your full name,
current address, and date and place of
birth. You must sign your request and
your signature must either be notarized
or submitted by you under 28 U.S.C.
1746, a law that permits statements to
be made under penalty of perjury as a
substitute for notarization. In order to
help the identification and location of
requested records, you may also,
entirely at your option, include the last
four digits of your social security
number.

§304.22 Responsibility for responding to
requests for access to records.

(a) In general. The agency will be
responsible for responding to a request
in all respects, except in the case of a
referral to another agency as is
described in paragraphs (b), (c), and (d)
of this section. In determining which
records are responsive to a request, the
agency ordinarily will include only
records in its possession and control as
of the date upon which it begins its
search for them. If any other date is
used, the agency will inform the
requester of that date.

(b) Consultations and referrals. When
the agency receives a request for access
to a record in its possession and control,
it will determine whether another
agency of the Federal Government, is
better able to determine whether the
record is exempt from access under the
Privacy Act. If the agency determines
that it is the agency best able to process
the record in response to the request,
then it will do so. If it determines that
it is not best able to process the record,
then it will either:

(1) Respond to the request regarding
that record, after consulting with the
agency that is best able to determine
whether the record is exempt from
access and with any other agency that
has a substantial interest in it; or

(2) Refer the responsibility for
responding to the request regarding that
record to the agency that is best able to
determine whether it is exempt from
access, or to another agency that
originated the record (but only if that
agency is subject to the Privacy Act).
Ordinarily, the agency that originated a
record will be presumed to be best able
to determine whether it is exempt from
access.

(c) Notice of referral. When the agency
refers all or any part of the
responsibility for responding to a
request to another agency, it ordinarily
will notify the requester of the referral
and inform the requester of the name of
the agency to which the request has

been referred and of the part of the
request that has been referred.

(d) Timing of responses to
consultations and referrals. All
consultations and referrals will be
handled according to the date upon
which the Privacy Act access request
was initially received by the first
agency, not any later date.

(e) Agreements regarding
consultations and referrals. The agency
may make agreements with other
agencies designed to eliminate the need
for consultations or referrals for
particular types of records.

§304.23 Responses to requests for access
to records.

(a) Acknowledgments of requests. On
receipt of a request, the agency
ordinarily will send an acknowledgment
letter to the requester that will confirm
the requester’s agreement to pay fees
under § 304.21(c) and provide an
assigned request number for further
reference. In some cases, the agency
may seek further information or
clarification from the requester.

(b) Grants of requests for access. Once
the agency makes a determination to
grant a request for access in whole or in
part, it will notify the requester in
writing. The agency will inform the
requester in the notice of any fee
charged under § 304.27 and will
disclose records to the requester
promptly on payment of any applicable
fee. If a request is made in person, the
agency may disclose records to the
requester directly, in a manner not
unreasonably disruptive of its
operations, on payment of any
applicable fee and with a written record
made of the grant of the request. If a
requester is accompanied by another
person, the requester will be required to
authorize in writing any discussion of
the records in the presence of the other
person.

(c) Adverse determinations of requests
for access. Upon making an adverse
determination denying a request for
access in any respect, the agency will
notify the requester of that
determination in writing. Adverse
determinations, or denials of requests
consist of: A determination to withhold
any requested record in whole or in
part; a determination that a requested
record does not exist or cannot be
located; a determination that what has
been requested is not a record subject to
the Privacy Act; a determination on any
disputed fee matter; and a denial of a
request for expedited treatment. The
notification letter will include:

(1) The name and title or position of
the person responsible for the denial;
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(2) A brief statement of the reason(s)
for the denial, including any Privacy
Act exemption(s) applied in denying the
request; and

(3) A statement that the denial may be
appealed under § 304.24(a) and a
description of the requirements of
§ 304.24(a).

§304.24 Appeals from denials of requests
for access to records.

(a) Appeals. If you are dissatisfied
with the response to your request, you
may appeal an adverse determination
denying your request, in any respect, to
the head of the agency. You must make
your appeal in writing and it must be
received by the agency within 60 days
of the date of the letter denying your
request. Your appeal letter may include
as much or as little related information
as you wish, as long as it clearly
identifies the particular determination
(including the assigned request number,
if known) that you are appealing. For
the quickest possible handling, you
should mark your appeal letter and the
envelope “Privacy Act Appeal.” The
Chairman of the agency or his or her
designee will act on the appeal, except
that:

(1) An initial adverse determination
by the Chairman of the agency will be
the final action of the agency; and

(2) An appeal ordinarily will not be
acted on if the request becomes a matter
of FOIA litigation.

(b) Responses to appeals. The
decision on your appeal will be made in
writing. A decision affirming an adverse
determination in whole or in part will
include a brief statement of the reason(s)
for the affirmance, including any
exemption applied, and will inform you
of thePrivacy Act provisions for court
review of the decision. If the adverse
determination is reversed or modified
on appeal in whole or in part, then you
will be notified in a written decision
and your request will be reprocessed in
accordance with that appeal decision.

(c) When appeal is required. As a
general rule, if you wish to seek review
by a court of any adverse determination
or denial of a request, you must first
appeal it under this section.

§304.25 Requests for amendment or
correction of records.

(a) How made and addressed. Unless
the record is not subject to amendment
or correction as stated in paragraph (f)
of this section, you may make a request
for amendment or correction of an
ACUS record about yourself by
following the same procedures as in
§ 304.21. Your request should identify
each particular record in question, state
the amendment or correction that you

want, and state why you believe that the
record is not accurate, relevant, timely,
or complete. You may submit any
documentation that you think would be
helpful. If you believe that the same
record is maintained in more than one
system of records, you should state that.

(b) Agency responses. Within ten
business days of receiving your request
for amendment or correction of records,
the agency will send you a written
acknowledgment of its receipt of your
request. The agency will promptly
notify you whether your request is
granted or denied. If the agency grants
your request in whole or in part, it will
describe the amendment or correction
made and will advise you of your right
to obtain a copy of the corrected or
amended record, in disclosable form. If
the agency denies your request in whole
or in part, it will send you a letter that
will state:

(1) The reason(s) for the denial; and

(2) The procedure for appeal of the
denial under paragraph (c) of this
section, including the name and
business address of the official who will
act on your appeal.

(c) Appeals. You may appeal a denial
of a request for amendment or
correction in the same manner as a
denial of a request for access to records
(see § 304.24(a)) and the same
procedures will be followed. The agency
will ordinarily act on the appeal within
30 business days of the appeal, except
that the Chairman of the agency may
extend the time for response for good
cause shown. If your appeal is denied,
you will be advised of your right to file
a Statement of Disagreement as
described in paragraph (d) of this
section and of your right under the
Privacy Act for court review of the
decision.

(d) Statements of Disagreement. If
your appeal under this section is denied
in whole or in part, you have the right
to file a Statement of Disagreement that
states your reason(s) for disagreeing
with the agency’s denial of your request
for amendment or correction.
Statements of Disagreement must be
concise, must clearly identify each part
of any record that is disputed, and
should be no longer than one typed page
for each fact disputed. The agency will
place your Statement of Disagreement in
the system of records in which the
disputed record is maintained and will
mark the disputed record to indicate
that a Statement of Disagreement has
been filed and exactly where in the
system of records it may be found.

(e) Notification of amendment/
correction or disagreement. Within 30
business days of the amendment or
correction of a record, the agency will

notify all persons, organizations, or
agencies to which it previously
disclosed the record, if an accounting of
that disclosure was made, that the
record has been amended or corrected.
If an individual has filed a Statement of
Disagreement, the agency will append a
copy of it to the disputed record
whenever the record is disclosed and
may also append a concise statement of
its reason(s) for denying the request to
amend or correct the record.

(f) Records not subject to amendment
or correction. The following records are
not subject to amendment or correction:

(1) Transcripts of testimony given
under oath or written statements made
under oath;

(2) Transcripts of grand jury
proceedings, judicial proceedings, or
quasi-judicial proceedings, which are
the official record of those proceedings;
and

(3) Any other record that originated
with the courts.

§304.26 Requests for an accounting of
record disclosures.

(a) How made and addressed. Except
where accountings of disclosures are not
required to be kept (as stated in
paragraph (b) of this section), you may
make a request for an accounting of any
disclosure that has been made by the
agency to another person, organization,
or agency of any record about you. This
accounting contains the date, nature,
and purpose of each disclosure, as well
as the name and address of the person,
organization, or agency to which the
disclosure was made. Your request for
an accounting should identify each
particular record in question and should
be made in writing to the agency,
following the procedures in Sec. 304.21.

(b) Where accountings are not
required. The agency is not required to
provide accountings to you where they
relate to:

(1) Disclosures for which accountings
are not required to be kept (i.e.,
disclosures that are made to officers and
employees of the agency and disclosures
required under the FOIA); or

(2) Disclosures made to law
enforcement agencies for authorized law
enforcement activities in response to
written requests from a duly authorized
representative of any such law
enforcement agency specifying portion
of the record desired and the law
enforcement activity for which the
record is sought.

(c) Appeals. You may appeal a denial
of a request for an accounting in the
same manner as a denial of a request for
access to records (see § 304.24(c)) and
the same procedures will be followed.
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§304.27 Fees.

The agency will charge fees for
duplication of records under the Privacy
Act in the same way in which it charges
duplication fees under § 304.9 of
subpart A. No search or review fee may
be charged for any record under the
Privacy Act.

§304.28 Notice of court-ordered and
emergency disclosures.

(a) Court-ordered disclosures. When a
record pertaining to an individual is
required to be disclosed by a court
order, the agency will make reasonable
efforts to provide notice of such order to
the individual. Notice will be given
within a reasonable time after the
agency’s receipt of the order, except that
in a case in which the order is not a
matter of public record, the notice will
be given only after the order becomes
public. This notice will be mailed to the
individual’s last known address and
will contain a copy of the order and a
description of the information
disclosed.

(b) Emergency disclosures. Upon
disclosing a record pertaining to an
individual made under compelling
circumstances affecting health or safety,
the agency will notify that individual of
the disclosure. This notice will be
mailed to the individual’s last known
address and will state the nature of the
information disclosed; the person,
organization, or agency to which it was
disclosed; the date of disclosure; and
the compelling circumstances justifying
the disclosure.

§304.29 Security of systems of records.

(a) Administrative and physical
controls. The agency will have
administrative and physical controls to
prevent unauthorized access to its
systems of records, to prevent
unauthorized disclosure of records, and
to prevent physical damage to or
destruction of records. The stringency of
these controls corresponds to the
sensitivity of the records that the
controls protect. At a minimum, these
controls are designed to ensure that:

(1) Records are protected from public
view;

(2) The area in which records are kept
is supervised during business hours in
order to prevent unauthorized persons
from having access to them;

(3) Records are inaccessible to
unauthorized persons outside of
business hours; and

(4) Records are not disclosed to
unauthorized persons or under
unauthorized circumstances in oral,
written or any other form.

(b) Restrictive procedures. The agency
will implement practices and

procedures that restrict access to records
to only those individuals within the
agency who must have access to those
records in order to perform their duties
and that prevent inadvertent disclosure
of records.

§304.30 Contracts for the operation of
record systems.

Any approved contract for the
operation of a record system will
contain appropriate requirements issued
by the General Services Administration
in order to ensure compliance with the
requirements of the Privacy Act for that
record system. The contracting officer of
the agency will be responsible for
ensuring that the contractor complies
with these contract requirements.

§304.31 Use and collection of social
security numbers and other information.

The agency will ensure that
employees authorized to collect
information are aware:

(a) That individuals may not be
denied any right, benefit, or privilege as
a result of refusing to provide their
social security numbers, unless the
collection is authorized either by a
statute or by a regulation issued prior to
1975;

(b) That individuals requested to
provide their social security numbers, or
any other information collected from
them, must be informed, before
providing such information, of:

(1) Whether providing social security
numbers (or such other information) is
mandatory or voluntary;

(2) Any statutory or regulatory
authority that authorizes the collection
of social security numbers (or such
other information);

(3) The principal purpose(s) for which
the information is intended to be used;

(4) The routine uses that may be made
of the information; and

(5) The effects, in any, on the
individual of not providing all or any
part of the requested information; and

(c) That, where the information
referred to above is requested on a form,
the requirements for informing such
individuals are set forth on the form
used to collect the information, or on a
separate form that can be retained by
such individuals.

§304.32 Employee standards of conduct.

The agency will inform its employees
of the provisions of the Privacy Act,
including the scope of its restriction
against disclosure of records maintained
in a system of records without the prior
written consent of the individual
involved, and the Act’s civil liability
and criminal penalty provisions. Unless
otherwise permitted by law, an
employee of the agency will:

(a) Collect from individuals and
maintain only the information that is
relevant and necessary to discharge the
agency’s responsibilities;

(b) Collect information about an
individual directly from that individual
to the greatest extent practicable when
the information may result in an adverse
determination about an individual’s
rights, benefits, or privileges under
Federal programs;

(c) Inform each individual from whom
information is collected of the
information set forth in § 304.31(b);

(d) Ensure that the agency maintains
no system of records without public
notice and also notify appropriate
agency officials of the existence or
development of any system of records
that is not the subject of a current or
planned public notice;

(e) Maintain all records that are used
by it in making any determination about
an individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to ensure
fairness to the individual in the
determination;

(f) Except as to disclosures made to an
agency or made under the FOIA, make
reasonable efforts, prior to
disseminating any record about an
individual, to ensure that the record is
accurate, relevant, timely, and complete;

(g) Maintain no record describing how
an individual exercises his or her First
Amendment rights unless such
maintenance is expressly authorized by
statute or by the individual about whom
the record is maintained or is pertinent
to and within the scope of an authorized
law enforcement activity;

(h) When required by the Privacy Act,
maintain an accounting in the specified
form of all disclosures of records by the
agency to persons, organizations, or
agencies;

(i) Maintain and use records with care
in order to prevent the unauthorized or
inadvertent disclosure of a record to
anyone; and

(j) Notify the appropriate agency
official of any record that contains
information that the Privacy Act does
not permit the agency to maintain.

§304.33 Preservation of records.

The agency will preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until disposition or
destruction is authorized by title 44 of
the United States Code or the National
Archives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, appeal,
or lawsuit under the Act.
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§304.34 Other rights and services.
Nothing in this subpart shall be

construed to entitle any person, as of

right, to any service or to the disclosure

of any record to which such person is

not entitled under the Privacy Act.
Dated: January 4, 2011.

Shawne C. McGibbon,

General Counsel.

[FR Doc. 2011146 Filed 1-10-11; 8:45 am]

BILLING CODE 6110-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-1118; Directorate
Identifier 2007-NM-318-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-600, —700, —700C,
—-800, —900, and —900ER Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
NPRM for an airworthiness directive
(AD) that applies to all Boeing Model
737-600, =700, —=700C, —800, and —900
series airplanes. The original NPRM
would have superseded an existing AD
that currently requires reviewing the
airplane maintenance records to
determine whether an engine has been
removed from the airplane since the
airplane was manufactured. For
airplanes on which an engine has been
removed, the existing AD also requires
an inspection of the aft engine mount to
determine if the center link assembly is
correctly installed, and follow-on
actions if necessary. The original NPRM
proposed to require the same actions for
airplanes on which the engine has not
been previously removed. The original
NPRM resulted from reports indicating
that operators found that the center link
assembly for the aft engine mount was
reversed on several airplanes that had
not had an engine removed since
delivery. This new action revises the
original NPRM by expanding the
applicability to include Model 737—
900ER airplanes. We are proposing this
supplemental NPRM to prevent
increased structural loads on the aft
engine mount, which could result in
failure of the aft engine mount and

consequent separation of the engine
from the airplane.

ADDRESSES: We must receive comments
on this supplemental NPRM by
February 25, 2011.

DATES: You may send comments by any
of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Alan Pohl, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6450; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments

to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-1118; Directorate Identifier
2007-NM-318—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) with a notice of proposed
rulemaking (NPRM) for an AD (the
“original NPRM”) to supersede AD
2003-03-01, Amendment 39—-13025 (68
FR 4367, January 29, 2003). The original
NPRM applied to all Model 737-600,
—700, —=700C, —800, and —900 series
airplanes. The original NPRM was
published in the Federal Register on
October 30, 2008 (73 FR 64568). The
original NPRM would have superseded
an existing AD that currently requires
reviewing the airplane maintenance
records to determine whether an engine
has been removed from the airplane
since the airplane was manufactured.
For airplanes on which an engine has
been removed, the existing AD also
requires an inspection of the aft engine
mount to determine if the center link
assembly is correctly installed, and
follow-on actions if necessary. The
original NPRM proposed to require the
same actions for airplanes on which the
engine has not been previously
removed.

Actions Since Original NPRM Was
Issued

Since we issued the original NPRM,
the manufacturer has informed us that
Model 737—900ER airplanes should be
included in the applicability of the
supplemental NPRM. Model 737-900ER
airplanes were not being produced in
May 2004 when Revision 3, dated May
20, 2004, of Boeing Alert Service
Bulletin 737-71A1462, was issued.
(Revision 3 was referred to as an
appropriate source of service
information for accomplishing the
proposed actions in the original NPRM.)
Following production it was determined
that the affected aft engine mount is
interchangeable with Model 737-900ER
airplanes; however, those airplanes
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were inspected in production to ensure
that the center link was properly
installed. Therefore, the requirements in
the existing AD do not apply to those
airplanes. However, since we are
including airplanes on which the
engines have been removed since
production, we have added Model 737—
900ER airplanes to the applicability
section of this supplemental NPRM.

Comments

We have considered the following
comments on the original NPRM.

Request for Exemption From AD
Requirements

American Airlines (AA) asks that all
operators that have performed the
actions specified in Boeing Alert Service
Bulletin 737-71A1462, Revision 3,
dated May 20, 2004, be exempt from
repeating maintenance actions in
accordance with the original NPRM for
a maintenance program that is already
in place and proven effective. AA states
that it has exceeded the requirements of
AD 2003-03-01 by inspecting both
engine aft mount center link assemblies,
regardless of the stipulation in the
existing AD, which limited the
inspection requirement to engines
removed since the airplane date of
manufacture. AA adds that the
inspections revealed that none of its
installed or spare engines had
incorrectly installed aft mount center
link assemblies. AA notes that it is
doing Part 2 of the Accomplishment
Instructions of the service bulletin at
every engine shop visit, and has
implemented maintenance task
documentation to verify the proper aft
mount center link configuration at every
engine change. AA concludes that it has
not accepted delivery of any additional
Model 737 airplanes since the release of
the existing AD and Boeing Alert
Service Bulletin 737-71A1462, Revision
3, dated May 20, 2004.

We acknowledge the commenter’s
request. Actions done in accordance
with Boeing Alert Service Bulletin 737-
71A1462, Revision 3, before the
effective date of this AD are acceptable
for compliance with the AD, as
indicated by the phrase “unless the
actions have already been done” in
paragraph (f) of this AD. We have made
no change to the supplemental NPRM in
this regard.

Request To Change Paragraph (d)

Boeing asks that paragraph (d) of the
original NPRM be changed to indicate
that the center link assembly for the aft
engine mount was reversed on one
airplane that had not had an engine

removed since delivery. Boeing is aware
of only one such report.

We do not agree with the commenter.
We have received another report
indicating that some airplanes were
found with the engine mounts installed
incorrectly on engines that had not been
removed since airplane delivery.
Therefore, we have not changed
paragraph (d) of the NPRM (paragraph
(e) of the supplemental NPRM).

Request To Change Paragraph (n)

Boeing asks that paragraph (n) of the
original NPRM be changed to clarify
parts not affected by the “Parts
Installation” paragraph by including the
permanent part marking on the center
link assembly, as specified in Part 2 of
the Work Instructions of Boeing Alert
Service Bulletin 737-71A1462, Revision
3, dated May 20, 2004. Boeing states
that this change would be equivalent to
an existing alternative method of
compliance (AMOC) for AD 2003—-03—
01, requiring the installation of marked
engine mounts, as specified in the
approved section of Boeing Alert
Service Bulletin 737-71A1462, Revision
3, dated May 20, 2004.

We agree with the commenter for the
reasons provided. We have changed
paragraph (n) of the supplemental
NPRM to include permanent part
marking on the center link assembly, as
specified in Part 2 of the Work
Instructions of Boeing Alert Service
Bulletin 737-71A1462, Revision 3,
dated May 20, 2004.

Request To Clarify Requirements in
Paragraph (n)

Japan Airlines (JAL) asks for
clarification whether the requirement in
paragraph (n) of the original NPRM
applies only to airplanes affected by
Boeing Alert Service Bulletin 737—
71A1462, Revision 3, dated May 20,
2004; or to all Model 737-600, =700,
—700C, —800, and —900 series airplanes.
JAL states that if the requirement in
paragraph (n) applies to all Model
737NG (next generation) airplanes then
a change should be made to paragraph
(n) of the supplemental NPRM for
clarification.

We acknowledge the commenter’s
concern and provide the following
clarification. As noted under “Actions
Since Original NPRM Was Issued,” we
have added Model 737—900ER airplanes
to the applicability section of this
supplemental NPRM; therefore, the
requirement in paragraph (n) of the
supplemental NPRM applies to all
Model 737NG airplanes. No change to
paragraph (n) of the supplemental
NPRM is necessary.

Request To Change Paragraphs (i) and
(0)

CFM International states that the
acronym CFMI is not accurate and
recommends using CFM International
(CFM) throughout the NPRM.

We agree that the correct acronym
should be used in the supplemental
NPRM and in future rulemaking.
However, CFMI is not referred to
anywhere in this supplemental NPRM;
therefore, no change is necessary.

CFM also asks that paragraphs (i) and
(o) of the original NPRM be changed to
include the Engine and Propeller
Directorate, Engine Certification Office
(ECO), as an approved source for
obtaining repair procedures. CFM states
that the engine mounting lugs and
adjacent engine turbine rear frame are
under the responsibility of CFM as part
of the engine type certificate. CFM notes
that it is in charge of approval of repairs
by delegation of both engine authorities,
which are the FAA and European
Aviation Safety Agency (EASA); CFM is
a joint certification. CFM adds that for
any part problems it contacts the ECO,
in Burlington, Massachusetts, and the
EASA Engine Certification Office, in
Cologne, Germany. In light of this, CFM
does not recommend the parts be
repaired under approval of a Boeing
Representative.

We partially agree with the
commenter for the reasons provided. We
agree that the appropriate office for
approval of certain repairs specified in
the original NPRM is the ECO.
Paragraph (i) of the original NPRM is a
restatement of the requirements in AD
2003-03-01. However, paragraph (i) of
the supplemental NPRM does refer to
paragraph (o) of the supplemental
NPRM for AMOC approval. We have
changed paragraph (o) of this
supplemental NPRM to allow for certain
AMOC approvals by the ECO.

Explanation of Additional Changes
Made to This Supplemental NPRM

We have changed this supplemental
NPRM to identify the legal name of the
manufacturer as published in the most
recent type certificate data sheet for the
affected airplane models.

We have added a new paragraph (d)
to this supplemental NPRM to provide
the Air Transport Association (ATA) of
America subject code 71: Powerplant.
This code is added to make this
supplemental NPRM parallel with other
new AD actions. We have reidentified
subsequent paragraphs accordingly.
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FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

Certain changes discussed above
expand the scope of the original NPRM,;
therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM.

Explanation of Change to Costs of
Compliance

Since issuance of the original NPRM,
we have increased the labor rate in the
Costs of Compliance from $80 per work
hour to $85 per work hour. The Costs
of Compliance information, below,
reflects this increase in the specified
hourly labor rate.

Costs of Compliance

There are about 1,846 airplanes of the
affected design in the worldwide fleet.

ESTIMATED COSTS

We estimate that 854 airplanes of U.S.
registry would be affected by this
proposed AD. There are no new
requirements in this proposed AD;
however, we have expanded the
applicability as noted under “Actions
Since Original NPRM Was Issued.” The
current costs for this proposed AD are
recalculated for the convenience of
affected operators, as follows:

. Cost per
Action Work hours Parts airplane Fleet cost
Maintenance records review (required by AD 2003—-03—01) ......ccccovrvenireenerieeneeneenens 1 $0 $85 $72,590
Inspection for correct installation of center link assembly (new proposed action) ......... 1 0 85 72,590

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM and placed it
in the AD docket. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-13025 (68 FR
4367, January 29, 2003) and adding the
following new AD:

The Boeing Company: Docket No. FAA—
2008-1118; Directorate Identifier 2007—
NM-318-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by February 25, 2011.
Affected ADs

(b) This AD supersedes AD 2003—03-01,
Amendment 39-13025.

Applicability

(c) This AD applies to all The Boeing
Company Model 737 —600, =700, —=700C,

—800, —900, and —900ER series airplanes,
certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 71: Powerplant.

Unsafe Condition

(e) This AD results from reports indicating
that operators found that the center link
assembly for the aft engine mount was
reversed on several airplanes that had not
had an engine removed since delivery. We
are issuing this AD to prevent increased
structural loads on the aft engine mount,
which could result in failure of the aft engine
mount and consequent separation of the
engine from the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of the Requirements of AD
2003-03-01

Review of Maintenance Records

(g) For Model 737-600, —700, —700G, —800,
and —900 series airplanes: Within 90 days
after February 13, 2003 (the effective date of
AD 2003-03-01), review the airplane
maintenance records to determine whether
either engine has been removed since the
airplane’s date of manufacture. If neither
engine has been removed since the airplane’s
date of manufacture, no further action is
required by this paragraph.

Inspection of Engines That Have Been
Removed to Determine if Center Link
Assembly is Installed Correctly

(h) For Model 737-600, —700, —=700C, —800,
and —900 series airplanes on which any
installed engine has been removed from the
airplane since the airplane’s date of
manufacture: Within 90 days after February
13, 2003, do a one-time general visual
inspection to determine if the center link
assembly of the aft engine mount is installed
correctly, in accordance with the
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Accomplishment Instructions of Boeing Alert
Service Bulletin 737-71A1462, Revision 1,
dated November 7, 2002; or Revision 3, dated
May 20, 2004. If the center link assembly is
installed correctly, no further action is
required by paragraph (h) or (i) of this AD for
that engine. As of the effective date of this
AD, use only Boeing Alert Service Bulletin
737—-71A1462, Revision 3.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hanger lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Follow-on and Corrective Actions

(i) For airplanes on which any center link
assembly is found installed incorrectly
during any inspection required by paragraph
(h), (k), or (1) of this AD: Before further flight,
do the actions specified in paragraphs (i)(1),
(1)(2), and (i)(3) of this AD, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-71A1462,
Revision 1, dated November 7, 2002; or
Revision 3, dated May 20, 2004; except that

it is not necessary to submit a report of
findings to the airplane manufacturer. As of
the effective date of this AD, use only Boeing
Alert Service Bulletin 737-71A1462,
Revision 3.

(1) Remove the center link assembly and
install it correctly.

(2) Perform a detailed inspection of the
engine mounting lugs and engine turbine rear
frame for cracking, yielding, buckling, or
wear damage.

(3) Perform a detailed inspection of the
hardware for the aft engine mount; including
the center link assembly, right link assembly,
aft mount hanger assembly, and link pins; for
cracking, yielding, buckling, or wear damage.

Note 2: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Repair

(j) If any cracking, yielding, buckling, or
wear damage is found during the inspections
required by paragraphs (i)(2) and (i)(3) of this
AD: Before further flight, replace the
discrepant part with a new or serviceable
part, or repair in accordance with a method
approved in accordance with the procedures
specified in paragraph (o) of this AD.

TABLE 1—PREVIOUS SERVICE BULLETINS

New Requirements of This AD

Inspection of Engines That Have Not Been
Removed To Determine if Center Link
Assembly Is Installed Correctly

(k) For airplanes identified in Boeing Alert
Service Bulletin 737-71A1462, Revision 3,
dated May 20, 2004, on which any installed
engine has not been removed from the
airplane since the airplane’s date of
manufacture: Within 90 days after the
effective date of this AD, do a detailed
inspection to determine if the center link
assembly of the aft engine mount is installed
correctly, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-71A1462, Revision 3,
dated May 20, 2004. If the center link is
installed correctly, no further action is
required by this paragraph for that engine.

Follow-on and Corrective Actions

(1) For airplanes on which any center link
assembly is found installed incorrectly
during the inspection required by paragraph
(k) of this AD: Before further flight, do the
follow-on and corrective actions required by
paragraph (i) of this AD.

Credit for Actions Done Using Previous
Service Information

(m) Inspections and corrective actions
done before the effective date of this AD in
accordance with a Boeing service bulletin
listed in Table 1 of this AD are acceptable for
compliance with the corresponding
requirements of this AD.

Boeing service bulletin Revision— Dated—
TOT=TTATABL ... e e Original .......ccccceeieenenne August 29, 2002.
TBT—=TTATABL ... e e s b e sn e s T November 7, 2002.
TBT=TTATAB2 ...ttt et s et e bt sa et et e e s ae e e bt e e et e ene e nareenane s 2 May 29, 2003.

Parts Installation

(n) As of the effective date of this AD, no
person may install an engine on any airplane
identified in paragraph (c) of this AD unless
the actions required by paragraph (n)(1) or
(n)(2) of this AD are accomplished.

(1) The inspection is accomplished in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-71A1462, Revision 3, dated May 20,
2004, and the center link assembly of the aft
engine mount is found to be installed
correctly.

(2) The hanger fitting and center link
assembly are marked and part marked in
accordance with Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-71A1462, Revision 3,
dated May 20, 2004.

Note 3: For hanger fittings and center link
assemblies marked and part marked in
production, as specified in Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-71A1462, Revision 3,
dated May 20, 2004, the actions specified in
paragraph (n)(2) of this AD do not apply.

Alternative Methods of Compliance
(AMOCs)

(0) The certification office specified in
paragraph (0)(1) or (0)(2) of this AD, as
applicable, has the authority to approve
AMOCG:s for paragraphs (i) and (j) of this AD,
if requested using the procedures found in 14
CFR 39.19.

(1) For the structure identified in
paragraph (i)(2) of this AD: The Manager,
Engine Certification Office (ECO), FAA. Send
information to ATTN: Antonio Cancelliere,
Aerospace Engineer, ANE-141, FAA, ECO,
12 New England Executive Park, Burlington,
MA 01803-5299; telephone 781-238-7751;
fax 781-238-7199.

(2) For the structure identified in
paragraph (i)(3) of this AD: The Manager,
Seattle Aircraft Certification Office (ACO),
FAA. Send information to ATTN: Alan Pohl,
Aerospace Engineer, Airframe Branch, ANM—
120S, FAA, Seattle ACO, 1601 Lind Avenue,
SW., Renton, Washington 98057-3356;
telephone (425) 917-6450; fax (425) 917—
6590. Information may be e-mailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(3) To request a different method of
compliance or a different compliance time

for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(4) An AMOC that provides an acceptable
level of safety may be used for any repair
required by paragraph (i)(3) of this AD if it
is approved by Boeing Commercial Airplanes
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO, to make those
findings. For a repair method to be approved,
the repair must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.
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Issued in Renton, Washington, on
December 17, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

Peter A. White,

Assistant Directorate Manager, Engine and
Propeller Directorate, Aircraft Certification
Service.

[FR Doc. 2011-367 Filed 1-10-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0703; Directorate
Identifier 2009-NM-093-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2C10 (Regional Jet
Series 700, 701 & 702) Airplanes,
Model CL-600-2D15 (Regional Jet
Series 705) Airplanes, and Model CL—
600-2D24 (Regional Jet Series 900)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
NPRM for the products listed above.
This action revises the earlier NPRM by
expanding the scope. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

There have been four reports of loose or
detached main landing gear torque link apex
pin locking plate and the locking plate
retainer bolt. This condition could result in
torque link apex pin disengagement, heavy
vibration during landing, damage to main
landing gear components and subsequent
main landing gear collapse.

* * * * *

The proposed AD would require
actions that are intended to address the

unsafe condition described in the MCAL

DATES: We must receive comments on
this proposed AD by February 25, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-40, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Quebec H4S 1Y9, Canada; telephone
514—855-5000; fax 514—855-7401;
e-mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Operations office between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Craig Yates, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7355; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0703; Directorate Identifier
2009-NM-093-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend 14 CFR part
39 with an earlier NPRM for the
specified products, which was
published in the Federal Register on
August 5, 2009 (74 FR 38993). That
earlier NPRM proposed to require
actions intended to address the unsafe
condition for the products listed above.

Since that earlier NPRM was issued,
we have determined that main landing
gear (MLG) shock strut assemblies
having part number (P/Ns) 49000-11
through 49000-22 inclusive and serial
numbers (S/Ns) 0001 through 0284
inclusive are rotable parts. Therefore,
the possibility exists that these parts
might be installed on additional
airplanes. For this reason, we find it
necessary to require an inspection to
determine if the subject MLG shock
strut assemblies are installed for all
Model CL-600-2C10 airplanes having
S/Ns 10003 and subsequent, and Model
CL-600-2D15 and Cl-600-2D24
airplanes having S/Ns 15001 and
subsequent. Therefore, for all affected
airplanes, we are revising this
supplemental NPRM to add an
inspection to determine the part and
serial numbers of the MLG shock strut
assemblies installed.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We have considered the following
comments received on the earlier
NPRM.

Request To Revise Paragraphs (f)(1) and
(0(2) of the Earlier NPRM

American Eagle Airlines (American
Eagle) requested that we revise
paragraphs (f)(1) and (f)(2) of the earlier
NPRM to cover Model CL-600-2C10
airplanes having serial numbers (S/Ns)
10003 and subsequent, equipped with
MLG shock strut assemblies having part
numbers (P/Ns) 49000-11 through
49000-22 inclusive and S/Ns 0001
through 0252 inclusive. The commenter
stated the following:

e If one of the affected MLG shock
strut assemblies were installed on an
airplane with a S/N of 10224 or greater,
paragraph (f)(1) of the earlier NPRM
would not require the assembly to be
inspected.

e If an MLG shock strut assembly that
is not in the affected range were
installed on an airplane with S/N 10003
through 10223 inclusive, paragraph
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(£)(1) of the earlier NPRM would require
the assembly to be inspected in
accordance with Part A of Bombardier
Service Bulletin 670BA—-32-019,
Revision A, dated September 18, 2008,
and, consequently, with Goodrich
Service Bulletin 49000-32-30, which is
not applicable to that assembly.

e If one of the affected MLG shock
strut assemblies were installed on an
airplane having a S/N of 10240 or
greater, paragraph (f)(2) of the earlier
NPRM would not require the assembly
to be reworked.

e If an MLG shock strut assembly not
in the affected range were installed on
an airplane with S/Ns 10003 through
10239 inclusive, paragraph (f)(2) of the
earlier NPRM would require the
assembly to be reworked in accordance
with Part B of Bombardier Service
Bulletin 670BA-32-019, Revision A,
dated September 18, 2008, and,
consequently, with Goodrich Service
Bulletin 49000-32-32, which is not
applicable to that assembly.

We agree to revise paragraphs (h) and
(i) of this supplemental NPRM
(specified as paragraphs (f)(1) and (f)(2)
of the earlier NPRM). Operators should
note that Model CL-600-2C10 airplanes
having S/N 10224 and subsequent had
Part A of Bombardier Service Bulletin
670BA-32-019, Revision A, dated
September 18, 2008, accomplished prior
to delivery; those airplanes are still
subject to Part B of Bombardier Service
Bulletin 670BA-32-019, Revision A,
dated September 18, 2008. Operators
should also note that Model CL-600—
2C10 airplanes having S/N 10240 and
subsequent had Part B of Bombardier
Service Bulletin 670BA—-32-019,
Revision A, dated September 18, 2008,
accomplished prior to delivery.
However, as explained previously, we
have determined that MLG shock strut
assemblies having P/Ns 49000-11
through 49000-22 inclusive and S/Ns
0001 through 0284 inclusive are rotable
parts. Therefore, the possibility exists
that these parts might be installed on
additional airplanes, as American Eagle
describes.

As stated previously, we revised this
supplemental NPRM to add an
inspection to identify MLG shock strut
assemblies having P/Ns 49000-11
through 49000-22 inclusive and S/Ns
0001 through 0284 inclusive. We also
revised paragraphs (h) and (i) of this
supplemental NPRM (specified as
paragraphs (f)(1) and (f)(2) of the earlier
NPRM) to apply to any MLG shock strut
assemblies having P/Ns 49000-11
through 49000-22 inclusive and S/Ns
0001 through 0284 inclusive identified
during the inspection, as specified in
paragraph (g) of this supplemental

NPRM. We have also added the costs for
accomplishing the newly added
inspection specified in paragraph (g) of
this supplemental NPRM to the Costs of
Compliance section of this
supplemental NPRM.

Request To Allow Installation of
Certain Reworked MLG Shock Strut
Assemblies

American Eagle requested that we
revise paragraph (f)(3) of the earlier
NPRM to allow the installation of MLG
shock strut assemblies that have been
reworked in accordance with Goodrich
Service Bulletin 49000-32-32. The
commenter stated that paragraph (f)(3)
of the earlier NPRM prohibits
installation of certain MLG shock strut
assemblies unless they have been
reworked in accordance with Part B of
the Accomplishment Instructions of
Bombardier Service Bulletin 670BA-32—
019, Revision A, dated September 18,
2008. The commenter pointed out that
Bombardier Service Bulletin 670BA-32—
019, Revision A, dated September 18,
2008, specifies reworking the subject
MLG shock strut assemblies that are
installed on the airplanes, not those that
are not installed on the airplane (e.g.,
spares or replacement assemblies),
which will be reworked using Goodrich
Service Bulletin 49000-32-32.

We do not agree that a change to this
supplemental NPRM is necessary in this
regard. Part B of the Accomplishment
Instructions of Bombardier Service
Bulletin 670BA-32-019, Revision A,
dated September 18, 2008, refers to
Goodrich Service Bulletin 49000-32-32
as an additional source of guidance for
reworking the MLG shock strut
assemblies. If an operator has reworked
an MLG shock strut assembly using the
procedures specified in Goodrich
Service Bulletin 49000-32-32, that
assembly meets the requirements of
paragraph (j) of this supplemental
NPRM (specified as paragraph (f)(3) of
the earlier NPRM). However, we have
revised paragraph (j) of this
supplemental NPRM to refer to
paragraph B. of Part B of the
Accomplishment Instructions of
Bombardier Service Bulletin 670BA—32—
019, Revision A, dated September 18,
2008. This change eliminates the
necessity of accomplishing the opening
and closing procedures specified in Part
B of the Accomplishment Instructions of
Bombardier Service Bulletin 670BA—32—
019, Revision A, dated September 18,
2008, for assemblies that are reworked
while not installed on the airplane.

Request To Provide Credit for Actions
Done Using Goodrich Service
Information

American Eagle requested that we
revise paragraphs (f)(2) and (f)(3) of the
earlier NPRM to allow operators to take
credit for accomplishing the required
actions in accordance with Goodrich
Service Bulletin 49000—-32—-30 or 49000—
32-32, as applicable.

We do not agree to provide credit for
operators that have done the required
actions in accordance with the
applicable Goodrich service
information. Bombardier Service
Bulletin 670BA-32-019, Revision A,
dated September 18, 2008, refers to
Goodrich Service Bulletin 49000-32-30
and 49000-32—-32 as additional sources
of guidance for the actions specified in
this supplemental NPRM. If an operator
has accomplished the actions specified
in Goodrich Service Bulletin 49000-32—
30 or 49000-32-32, the operator is
already in compliance with the
applicable requirements specified in
this supplemental NPRM. Therefore,
there is no need to revise this
supplemental NPRM in this regard.

Explanation of Additional Changes
Made to This Supplemental NPRM

We have revised this supplemental
NPRM to identify the legal name of the
manufacturer as published in the most
recent type certificate data sheet for the
affected airplane models.

We have added a new paragraph (f) to
this supplemental NPRM to make this
supplemental NPRM parallel with other
new AD actions. We have reidentified
subsequent paragraphs accordingly.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Certain changes described above
expand the scope of the earlier NPRM.
As aresult, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on this proposed AD.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Explanation of Change to Costs of
Compliance

Since issuance of the earlier NPRM,
we have increased the labor rate used in
the Costs of Compliance from $80 per
work-hour to $85 per work-hour. The
Costs of Compliance information,
below, reflects this increase in the
specified hourly labor rate.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 361 products of U.S.
registry. We also estimate that it would
take about 5 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$153,425, or $425 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2009—
0703; Directorate Identifier 2009-NM-—
093-AD.

Comments Due Date

(a) We must receive comments by February
25, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the Bombardier
airplanes identified in paragraphs (c)(1) and
(c)(2) of this AD, certificated in any category.

(1) Model CL-600-2C10 (Regional Jet
Series 700, 701 & 702) airplanes, serial
numbers (S/Ns) 10003 and subsequent.

(2) Model CL-600-2D15 (Regional Jet
Series 705) airplanes and Model CL-600—
2D24 (Regional Jet Series 900) airplanes, S/
Ns 15001 and subsequent.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There have been four reports of loose or
detached main landing gear torque link apex
pin locking plate and the locking plate
retainer bolt. This condition could result in
torque link apex pin disengagement, heavy
vibration during landing, damage to main
landing gear components and subsequent
main landing gear collapse.

Investigation has determined that incorrect
stack-up tolerances of the apex joint or
improper installation of the locking plate and
apex nut could result in torque link apex pin
disengagement. This directive mandates [a
one-time detailed] inspection of the torque
link apex joint [for correct installation and
damage, and corrective actions if necessary]
and replacement of the torque link apex nut.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection for Part Number (P/N) and Serial
Number (S/N)

(g) For all airplanes identified in
paragraphs (c)(1) and (c)(2) of this AD:
Within 900 flight hours after the effective
date of this AD, inspect the main landing
gear (MLG) shock strut assemblies to
determine whether an MLG shock strut
assembly having P/Ns 49000-11 through
49000-22 inclusive and a S/N 0001 through
0284 inclusive is installed. A review of
airplane maintenance records is acceptable in
lieu of this inspection if the part and serial
numbers of the MLG shock strut assembly
can be conclusively determined from that
review.

Inspection of the Torque Link Apex Joint

(h) For any MLG shock strut assembly
having P/Ns 49000-11 through 49000-22
inclusive and a S/N 0001 through 0284
inclusive found installed during the
inspection or records check required by
paragraph (g) of this AD: Within 900 flight
hours after the effective date of this AD,
perform a one-time detailed inspection and
all applicable corrective actions on the torque
link apex joint, in accordance with Part A of
the Accomplishment Instructions of
Bombardier Service Bulletin 670BA-32-019,
Revision A, dated September 18, 2008,
except as provided by paragraph (1) of this
AD. Do all applicable corrective actions
before further flight.

Replacement or Rework of the Apex Nut

(i) For any MLG shock strut assembly
identified during the inspection or records
check required by paragraph (g) of this AD:
Within 4,500 flight hours after the effective
date of this AD, replace or rework the apex
nut, in accordance with Part B of the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA-32-019, Revision A,
dated September 18, 2008.
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Parts Installation

(j) As of the effective date of this AD, no
person may install, on any airplane, a
replacement MLG shock strut assembly
identified in paragraph (j)(1) or (j)(2) of this
AD, unless it has been reworked in
accordance with paragraph B. of Part B of the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA-32-019, Revision A,
dated September 18, 2008.

(1) Part numbers 4900011 through 49000—
22 inclusive, and with a serial number in the
range of S/Ns 0001 through 0284 inclusive
(the serial number can start with “MA,”
“MAL,” or “MA-").

(2) Part numbers 490505 through 49050-
10 inclusive, and with a serial number in the
range of S/Ns 1001 through 1114 inclusive
(the serial number can start with “MA,”
“MAL,” OI‘ “MA_”).

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(k) Inspections, corrective actions,
replacements, and rework accomplished
before the effective date of this AD in
accordance with Bombardier Service Bulletin
670BA—-32—-019, dated March 16, 2006, are
considered acceptable for compliance with
the corresponding actions specified in this
AD.

(1) The inspections specified in paragraph
(h) of this AD are not required if the actions
specified in paragraph (i) of this AD have
already been accomplished; or if Bombardier
Repair Engineering Order 670-32—-11-0022,
dated October 22, 2005, or Goodrich Service
Concession Request SCR 0056—05, dated
October 22, 2005; has been incorporated.

FAA AD Differences

Note 1: The MCAI specifies to inspect only
airplanes having certain serial numbers that
are part of the MCAI applicability. Because
the affected part could be rotated onto any of
the airplanes listed in the applicability, this
AD requires that the inspection be done on
all airplanes. We have coordinated this with
the Transport Canada Civil Aviation (TCCA).

Other FAA AD Provisions

(m) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to Attn:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they

are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: A federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW, Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Special Flight Permits

(n) Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

Related Information

(o) Refer to MCAI Canadian Airworthiness
Directive CF—2009-20, dated May 1, 2009;
and Bombardier Service Bulletin 670BA-32—
019, Revision A, dated September 18, 2008;
for related information.

Issued in Renton, Washington, on
December 30, 2010.

Suzanne Masterson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2011-368 Filed 1-10-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Office of Labor-Management
Standards

29 CFR Part 452
RIN 1215-AB84; RIN 1245-AA04

Guidelines for the Use of Electronic
Voting Systems in Union Officer
Elections

AGENCY: Office of Labor-Management
Standards, United States Department of
Labor.

ACTION: Request for information from
the public.

SUMMARY: This notice is a request for
information from the public to assist the
Department of Labor (“Department”) in
issuing guidelines concerning the use of
electronic voting systems in union

officer elections. “Electronic voting
systems” is meant to include: Electronic
voting machines used for casting votes
at polling sites; electronic voting from
remote site personal computers via the
Internet; and electronic voting from
remote site telephones. “Electronic
voting systems” is not meant to include
electronic tabulation systems where
votes are cast non-electronically but
counted electronically (such as punch
card voting or optical scanning
systems).

Title IV of the Labor-Management
Reporting and Disclosure Act of 1959
(“LMRDA”) establishes democratic
standards for the conduct of union
officer elections. The LMRDA does not,
however, require a particular method or
system of voting. Labor organizations
are free to establish their own methods
or systems of voting for officer elections
as long as they are consistent with
lawful provisions in the union’s
constitution and bylaws and the
provisions of Title IV of the LMRDA.
Labor organizations and other interested
parties have sought guidance from the
Department regarding the LMRDA
compliance of electronic voting systems.
This request for information seeks
public comment to assist the
Department in the consideration and
issuance of such guidance.

DATES: Comments must be received on
or before March 14, 2011.

ADDRESSES: You may submit comments,
identified by RIN 1215—-AB84 and 1245-
AAO04. (The Regulatory Information
Number (RIN) identified for this
rulemaking changed with the
publication of the Spring 2010
Regulatory Agenda due to an
organizational restructuring. The old
RIN (1215—-AB84) was assigned to the
Employment Standards Administration,
which no longer exists; a new RIN
(1245—AA04) has been assigned to the
Office of Labor-Management Standards.)
The comments can be submitted only by
the following methods:

Internet: Federal eRulemaking Portal.
Electronic comments may be submitted
through http://www.regulations.gov. To
locate the proposed rule, use RIN 1245—
AAO04 or RIN 1215-AB84. Follow the
instructions for submitting comments.

Delivery: Comments should be sent to
Stephen J. Willertz, Director of the
Office of Enforcement and International
Union Audits, Office of Labor-
Management Standards, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N-5119,
Washington, DC 20210. Because of
security precautions, the Department
continues to experience delays in U.S.
mail delivery. Commenters should take
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this into consideration when preparing
to meet the deadline for submitting
comments.

Comments will be available for public
inspection at http://
www.regulations.gov, and during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Stephen J. Willertz, Director of the
Office of Enforcement and International
Union Audits, Office of Labor-
Management Standards, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N-5119,
Washington, DC 20210, olms-
public@dol.gov, (202) 693—-1182 (this is
not a toll-free number). Individuals with
hearing impairments may call 1-800—
877-8339 (TTY/TDD).

SUPPLEMENTARY INFORMATION: The
purpose of this request for information
is to seek public comment on the use of
electronic voting systems in union
officer elections. The comments from
interested parties, including unions,
union members, union officers,
technology experts, academics, election
service providers, public interest
groups, and the public will help the
Department issue guidelines in
describing minimum standards that
electronic voting systems must meet to
comply with the provisions of LMRDA
Title IV. In addition, the comments
should help determine what issues
should be addressed and what specific
standards should be included in the
guidelines. These guidelines and
standards are intended to assist the
Department in its obligation to ensure
compliance with LMRDA Title IV.

I. Background

A. Description of Electronic Voting
Systems

The following are general descriptions
of the three basic types of electronic
voting systems that OLMS has
encountered. They are not all-inclusive
definitions of all electronic voting
systems.

(1) Electronic voting machines used
for casting votes at polling sites.

This is a direct-recording electronic
(DRE) voting system in which voters
mark their votes directly into an
electronic device at a predetermined
location monitored by election officials.
The system records votes by means of a
ballot display provided with mechanical
or electro-optical components that can
be activated by the voter (typically by
buttons or a touchscreen). It is a
computer-based voting system, running
configured software, using computer
voting stations, terminals, or kiosks that
are set up in a securable location or

locations. Voters must come to a
predetermined location where they are
first authenticated as eligible voters, and
then vote at a computer terminal. Voting
data is stored by the electronic device
on a computer hard disk or a portable
diskette, CD-ROM or smartcard. The
system keeps an electronic record and
may also keep a paper record, which
may be verifiable by the voter, enabling
a post-election audit. The system may
also provide a means for transmitting
individual ballots or vote totals to a
central location (on either removable
portable devices, such as diskettes, or by
a computer network) in order to
consolidate and report results at the
central location. The system, as
described here, is not a Web-based
Internet voting system.

(2) Electronic voting from remote site
personal computers via the Internet.

This is a DRE voting system that is
Web-based in which voters do not have
to vote from a predetermined location.
Instead, they can register and vote from
any Internet-connected personal
computer (PC) or other mobile
electronic device anywhere in the
world. Voters connect to a central server
using a standard Internet browser. Both
registration and voting are
accomplished through the Web
interface. This system uses a voter
identification number (VIN) for each
voter to log into the system and vote.
Some such systems then separate the
VINs from the particular voted
electronic ballots so that one individual
or server controls access to the VINs and
a separate individual or server controls
access to the voted electronic ballots.

(3) Electronic voting from remote site
telephones.

This is a DRE voting system in which
voters register and vote from remote site
telephones. They do not have to vote at
any specific predetermined location.
Voters identify themselves with voter
identification numbers (VINs) and
record their votes directly into a
computer system using the key pads on
their telephones, by following a series of
recorded instructions. Voters call a
predetermined telephone number and
respond to verbal prompts given by the
system. Using the phone keypad, the
voter enters choices. The computer
system records those choices as votes.

B. Statutory, Regulatory and
Administrative Framework

Title IV of the LMRDA, 29 U.S.C.
481-484, and interpretive regulations
issued by the Department, 29 CFR part
452, establish standards for the conduct
of union officer elections, including
minimum standards for:

e Voter secrecy.

¢ Candidate observer rights and
election safeguards.
¢ Preservation of records.

Voter Secrecy

LMRDA Section 3(k), defines a secret
ballot as: “the expression by ballot,
voting machine, or otherwise, but in no
event by proxy, of a choice with respect
to any election or vote taken upon any
matter, which is cast in such a manner
that the person expressing such choice
cannot be identified with the choice
expressed.” 29 U.S.C. 402(k). Section
401(a) requires that “every national or
international labor organization * * *
shall elect its national officers * * * by
secret ballot among the members in
good standing or at a convention of
delegates chosen by secret ballot.” 29
U.S.C. 481(a). Section 401(b) requires
that “every local labor organization shall
elect its officers * * * by secret ballot.”
29 U.S.C. 481(b). Section 401(d) requires
that “officers of intermediate bodies
* * * shall be elected... by secret ballot
among the members in good standing or
by labor organization officers
representative of such members who
have been elected by secret ballot.” 29
U.S.C. 481(d).

The Department’s regulations at 29
CFR 452.97 state that a prime requisite
of elections regulated by title IV is that
they be held by secret ballot among the
members or in appropriate cases by
representatives who themselves have
been elected by secret ballot among the
members. A secret ballot under the Act
is “the expression by ballot, voting
machine, or otherwise, but in no event
by proxy, of a choice * * * cast in such
a manner that the person expressing
such choice cannot be identified with
the choice expressed.” Secrecy may be
assured by the use of voting machines,
or, if paper ballots are used, by
providing voting booths, partitions, or
other physical arrangements permitting
privacy for the voter while he is
marking his ballot. The ballot must not
contain any markings which upon
examination would enable one to
identify it with the voter. Balloting by
mail presents special problems in
assuring secrecy. Although no particular
method of assuring such secrecy is
prescribed, secrecy may be assured by
the use of a double envelope system for
return of the voted ballots with the
necessary voter identification appearing
only on the outer envelope.

In addition, should any voters be
challenged as they are casting their
ballots, there should be some means of
setting aside the challenged ballots until
a decision regarding their validity is
reached without compromising the
secrecy requirement. For example, each
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such ballot might be placed in an
envelope with the voter’s name on the
outside. Of course, it would be a
violation of the secrecy requirement to
open these envelopes and count the
ballots one at a time in such a way that
each vote could be identified with a
voter.

Candidate Observer Rights and Election
Safeguards

Section 401(c) of the LMRDA requires
that “adequate safeguards to insure a fair
election shall be provided, including the
right of any candidate to have an
observer at the polls and at the counting
of the ballots.” 29 U.S.C. 481(c).

The Department’s regulations at 29
CFR 452.107(a) state that under the
provisions of section 401(c), each
candidate must be permitted to have an
observer (1) at the polls and (2) at the
counting of the ballots. The right
encompasses every phase and level of
the counting and tallying process,
including the counting and tallying of
the ballots and the totaling, recording,
and reporting of the tally sheets. If there
is more than one polling place, the
candidate may have an observer at each
location. If ballots are being counted at
more than one location or at more than
one table at a single location, a
candidate is entitled to as many
observers as necessary to observe the
actual counting of the ballots. The
observer may note the names of those
voting so that the candidates may be
able to ascertain whether unauthorized
persons voted in the election. The
observers should be placed so that they
do not compromise, or give the
appearance of compromising, the
secrecy of the ballot. The observer is not
required to be a member of the labor
organization unless that union’s
constitution and bylaws require him to
be a member. There is no prohibition on
the use of alternate observers, when
necessary, or on the candidate serving
as his own observer. Observers do not
have the right to count the ballots.

And, the Department’s regulations at
29 CFR 452.107(c) state that in any
secret ballot election which is
conducted by mail, regardless of
whether the ballots are returned by
members to the labor organization
office, to a mail box, or to an
independent agency such as a firm of
certified public accountants, candidates
must be permitted to have an observer
present at the preparation and mailing
of the ballots, their receipt by the
counting agency and at the opening and
counting of the ballots.

Further, the Department’s regulations
at 29 CFR 452.110(a) state, in part, that
the Act contains a general mandate in

Section 401(c), that adequate safeguards
to insure a fair election be provided. A
labor organization’s wide range of
discretion regarding the conduct of
elections is thus circumscribed by a
general rule of fairness.

Preservation of Records

Section 401(e) of the LMRDA
provides that “[t]he election officials
designated in the constitution and
bylaws or the secretary, if no other
official is designated, shall preserve for
one year the ballots and all other
records pertaining to the election.” 29
U.S.C. 481(e).

The Department’s regulations at 29
CFR 452.106 state that in every secret
ballot election which is subject to the
Act, the ballots and all other records
pertaining to the election must be
preserved for one year. The
responsibility for preserving the records
is that of the election officials
designated in the constitution and
bylaws of the labor organization or, if
none is so designated, its secretary.
Since the Act specifies that ballots must
be retained, all ballots, marked or
unmarked, must be preserved.
Independent certification as to the
number and kind of ballots destroyed
may not be substituted for preservation.
In addition, ballots which have been
voided, for example, because they were
received late or because they were cast
for an ineligible candidate, must also be
preserved.

C. Court Cases

With passage of the LMRDA, Congress
sought to “protect the rights of rank-and-
file members to participate fully in the
operation of their union through
processes of democratic self-
government.” Wirtz v. Hotel, Motel and
Club Employees Union, Local 6, 391
U.S. 492 (1969). The Supreme Court and
other courts have recognized that with
respect to union officer elections
covered by the LMRDA, “Congress’
model of democratic elections was
political elections in this country.” Id. at
502.

This parallel between political
elections and union officer elections
extends to the interpretation of the
LMRDA'’s ballot secrecy provisions. See
Marshall v. Local Union 12447, United
Steelworkers of America, AFL-CIO, 591
F.2d 199, 205 (3d Cir. 1978) (“* * * the
facilities available for balloting [in
union elections] are * * * similar to
their use in political elections in this
country, i.e., in such a manner that
voters cannot be identified with their
choices.”). Several cases make clear that
the requirement of a secret ballot in
union officer elections is to be

interpreted strictly: If there is any
possibility that a voter can be connected
with his or her vote, the procedure does
not comply with the LMRDA. Id. at 203
(“The definition [of secret ballot] is
phrased in mandatory terms: The ballots
must be marked in such a manner that
the voter cannot be identified with his
choice.”); Brennan v. Local 3489, United
Steelworkers of America, AFL-CIO, 520
F.2d 516, 522 (7th Cir. 1975) (“The
statutory mandate is for a vote that
“cannot” be identified with the voter.”).

Courts have further clarified that the
secret ballot requirement not only
applies to the act of voting itself, but
“any post-voting procedure designed to
determine how individual union
members voted or would have voted.”
Reich v. District Lodge 720,
International Association of Machinists
and Aerospace Worker, 11 F.3d 1496,
1500 (9th Cir. 1993); see also Bachowski
v. Brennan, 413 F.Supp 147, 150 (W.D.
Pa. 1976). Finally, although “electronic
voting systems” are often designed and
administered by third parties, the
ultimate responsibility for upholding
the ballot secrecy requirement remains
with the union. See Local 3489, 520
F.2d at 522; Local Union 12447, 591
F.2d at 204 (3d Cir. 1978).

As of the publication of this RFI, there
are no published cases that apply these
well-established principles of ballot
secrecy to electronic voting systems.
The Department addressed the issue in
one court proceeding against the Allied
Pilots Association in 2007, but the
litigation was resolved without a
judicial determination. In that union
officer election, the union utilized an
Internet and telephone voting system
designed by a third-party company. To
log into the electronic voting system to
cast a vote, each member was required
to enter an employee identification
number (EIN), which was published on
the union website, along with a
randomly-generated personal
identification number (PIN) assigned
privately. This information was
transmitted to a “member database” on
a computer server maintained by the
third-party company. This “member
database” contained members’ names,
their EINs, and their PINs. If the EIN and
PIN entered by members matched those
on the “member database,” the system
permitted the members to cast their
votes, which were recorded in a
separate “vote database.” However, the
electronic voting system also generated
number identification markers that
linked the members with the votes they
cast, which could be accessed by certain
employees of the third-party company.
Additionally, several individuals from
the organization administering the
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election had access to members’ EINs
and PINs, which gave them the ability
to log onto the voting system to
determine how a member had voted.
Upon these facts, the court found that
the voting system violated the LMRDA
requirements for ballot secrecy, but
declined for other reasons to resolve the
case on the parties’ motions for
summary judgment. Chao v. Allied

Pilots Ass’n, 2007 WL 518586 (N.D. Tex.

Feb. 20, 2007) (depublished). As a
condition of the parties’ later settlement
agreement, the District Court issued a
Consent Decree and Order vacating its
February 20, 2007 order. Secretary of
Labor v. Allied Pilots Ass’n, Case 4:05—
CV-338-Y (N.D. Tex. Jun. 13, 2007).

D. Legislation

After the disputed U.S. Presidential
election in 2000, many states and
localities mandated the purchase and
use of electronic voting systems. The
Help America Vote Act (HAVA) was
signed into law in 2002. Public Law
107-252, 116 Stat. 1666 (42 U.S.C.
15301-15545). It was drafted, in part, in
reaction to the controversy surrounding
the 2000 Presidential election. HAVA
provided funds for qualifying states to
replace punched card voting systems or
lever voting systems with new systems,
including electronic systems, in
accordance with HAVA'’s voting system
standards. 42 U.S.C. 15302(a)(2). HAVA
standards require all electronic voting
systems to be auditable and produce a
permanent paper record with a manual
audit capacity available. 42 U.S.C.
15481(a)(2)(B). This mandatory paper

record is the official record for recounts.

Id.

Since 2002, a number of bills have
been introduced in Congress that would
require a voter verified paper audit trail
(VVPAT) or verified paper record (VPR)
in U.S. political elections. A VVPAT or
VPR is intended as an independent
verification system for voting machines
designed to allow voters to verify that
their vote was cast correctly, to detect
possible election fraud or malfunction,
to serve as an independent check on the
record produced and stored by the
electronic system, and to provide a
means to audit the stored electronic
results and allow for an accurate
recount. Voter verified paper legislation
introduced since 2002 include the
following: the Voter Confidence and
Increased Accessibility Act of 2005
(H.R. 550, 109th Cong.), 2007 (H.R. 811,
110th Cong.; S. 2295, 110th Cong.), and
2009 (H.R. 2894, 111th Cong.; S. 1431,
111th Cong.); the Voting Integrity and
Verification Act of 2005 (H.R. 704,
109th Cong.; S. 330, 109th Cong.), 2007
(S. 1869, 110th Cong.), and 2009 (S. 48,

111th Cong.); the Count Every Vote Act
of 2005 (H.R. 939, 110th Cong.; S. 450,
109th Cong.) and 2007 (H.R. 1381, 110th
Cong.; S. 804, 110th Cong.); and the
Ballot Integrity Act of 2007 (S. 1487,
110th Cong.). None of these bills were
passed in Congress. Although this
national standard for voting has not yet
been established, as of the publishing of
this RFI, 32 states require VVPATS.
VerifiedVoting.org, Voter-Verified Paper
Record Legislation, http://
www.verifiedvoting.org/
article.phprlist=type&type=13 (last
visited Sept. 20, 2010). OLMS is not
presently aware of an Internet voting
system that offers voter-verified paper
records or a manual audit.

E. Recent Developments

Electronic voting at polling stations
using computer terminals or similar
touch-screen machines which store and
tabulate votes, but which are not
Internet-based, are widely used in U.S.
political elections. These are not on-line
forms of voting, meaning the systems
are not connected to the Internet.

Internet voting has not been widely
adopted for political elections in this
country and, in one situation, a Federal
agency chose not to utilize Internet
voting due to security concerns. See
David Jefferson et al, A Security
Analysis of the Secure Electronic
Registration and Voting Experiment
(“SERVE”), available at http://
servesecurityreport.org/paper.pdf
(report advising against Department of
Defense use of Internet voting in 2004
political elections for military serving
overseas due to security concerns).?

Internet voting has been tested
overseas in public elections in
Switzerland, the United Kingdom, and
Estonia. Bryan Mercurio, Democracy in
Decline: Can Internet Voting Save the
Electoral Process?, 22 J. Marshall J. &

1In March 2007, the Federal Voting Assistance
Program (FVAP) and the Department of Defense’s
Business Transformation Agency released a Request
for Information to solicit from industry electronic
solutions for three absentee voting tasks: voter
registration, ballot request, and blank ballot
delivery. See Department of Defense: Expanding the
Use of Electronic Voting Technology for UOCAVA
Citizens As Required by Section 596 of the National
Defense Authorization Act for Fiscal Year 2007,
May 2007. http://servesecurityreport.org/
DoDMay2007.pdf. (The acronym UOCAVA stands
for Uniformed and Overseas Citizens Absentee
Voting Act.) See also Elections: Action Plans
Needed to Fully Address Challenges in Electronic
Absentee Voting Initiatives for Military and
Overseas Citizens, Government Accountability
Office, June 2007. GAO-07-774. http://
www.gao.gov/new.items/d07774.pdf. The FVAP
program introduced in 2009 is not Internet or
online voting. It is the electronic transmission and
online marking of the absentee ballot. The voter
would still print out the ballot and send it in like
any regular absentee ballot. http://www.fvap.gov/
global/news/nr19-2009.html.

Info. L. 409, 409-51 (2004). Internet
voting has also been tested in the U.S.
as a voting option in the 2000
Democratic primary in Arizona and the
Republican straw poll in Alaska in
2000. Id. Proponents of remote Internet
voting make several arguments in its
favor. R. Michael Alvarez & Thad E.
Hall, Point, Click, and Vote: The Future
of Internet Voting (2004) Voting would
be more convenient for Internet users,
allowing them to vote at home, at work,
or anywhere the Internet is available. Id.
Internet voting would be logistically
easier for some disabled voters and for
military personnel overseas. Id. Internet
voting might encourage greater voter
participation, particularly among
younger Americans typically well-
versed in using the Internet. Id. Internet
voting could also lower the cost of
voting. Id. However, there are still
concerns regarding on-line computer
security, viruses and attacks, voter
fraud, unequal computer and Internet
access (the “digital divide”), and
potential disintegration of civic life by
moving away from a community-based
electoral process where voting at the
polls is an observable act of citizenship.
Id.

In 2007, the National Mediation Board
(“NMB”) announced that it would
primarily conduct representation
elections offering participants both
Internet voting and telephone electronic
voting. 34 NMB No. 13, at 71 (Jan. 29,
2007) (Introduction of Internet Voting/
Mock Election); 34 NMB No. 41, 200,
206 (Sept. 14, 2007) (Internet Voting
Comment Period). The NMB adopted
Internet voting based on its conclusion
that “offering Internet voting in addition
to phone voting will further its mission
and enhance the Board’s ability to
conduct representation elections fairly
and effectively.” Id.

However, the Department’s
responsibility over union elections
differs from NMB’s in at least two ways.
First, unlike the LMRDA which requires
union officer elections to be conducted
by secret ballot, the Railway Labor Act
(RLA), which the NMB enforces, has no
such ballot secrecy requirement. In a
section titled, “Statutory Difference
Between LMRDA and RLA,” the NMB
discussed LMRDA section 401(a)’s
specific election standards, particularly
its requirement of a secret ballot. It then
drew a contrast with the RLA. “The
language of the RLA gives the Board
broad discretion in conducting
representation elections. Section 2,
Ninth provides that the Board “shall be
authorized to take a secret ballot of the
employees involved, or to utilize any
other appropriate method of
ascertaining the names of their duly
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designated and authorized
representatives,” and further that the
Board may “establish the rules to govern
the election.” 34 NMB No. 41, 200, 206
(Sept. 14, 2007) (Emphasis in original.)
Second, the NMB conducts
representation elections itself and
maintains direct control (along with its
contractor) of the electronic voting
system. In contrast, elections under the
LMRDA are independently conducted
by unions. The Department’s
involvement in an election is not
triggered until a post-election complaint
is filed, whereupon the Department
investigates and, if the claim is
substantiated, seeks a remedial election
either through a voluntary settlement or
by filing a complaint in district court.
Because the Department does not have
the degree of direct control over the
electronic voting system that NMB has,
and due to the heightened ballot secrecy
requirements under the LMRDA, there
are additional questions that must be
addressed to ensure that the Department
fulfills its legal obligations under the
LMRDA.

II. Information Sought

The Secretary seeks public comment
from interested parties to help the
Department issue guidelines concerning
the use of electronic voting systems in
union officer elections. “Electronic
voting systems” is meant to include: (1)
Electronic voting machines used for
casting votes at polling sites; (2)
electronic voting from remote site
personal computers via the Internet; and
(3) electronic voting from remote site
telephones. The comments should help
identify and describe what issues
concerning the use of electronic voting
systems in union officer elections
should be addressed and what specific
standards should be included in the
guidelines. These guidelines and
standards could further the
Department’s interest in ensuring
compliance with LMRDA Title IV.

In particular, the Secretary is seeking
written comments in response to the
questions enumerated below. We
request that all commenters identify
themselves and any organizations or
entities with which they are affiliated
and generally describe their
involvement or association with
electronic voting systems. In responding
to questions, please note and consider
the preceding background information
provided in Part I. Also, in your
responding comments, please provide as
much detail and specific examples as
possible. Thank you for your
cooperation and consideration.

1. Should the Department issue
guidelines concerning the use of

electronic voting systems in union
officer elections? What specific issues
concerning electronic voting systems
should be addressed? What specific
standards should be included in the
guidelines?

2. Describe the potential advantages
and disadvantages of electronic voting
systems in union officer elections. For
unions that have considered electronic
voting systems, what factors guided
your decision to either adopt or reject
electronic voting systems?

3. In elections other than union officer
elections (for example, contract
ratification votes, National Mediation
Board elections, National Labor
Relations Board elections, and national
and local political elections), what are
the voting system trends? Are there
trends toward: (1) Electronic voting
machines used for casting votes at
polling sites; (2) electronic voting from
remote site personal computers via the
Internet; and (3) electronic voting from
remote site telephones? How do these
systems protect ballot secrecy and have
these protections been effective?

4. Are voter verified ballots and paper
audit trails necessary safeguards for
union officer elections? If so, why? If
not, why not?

5. If an electronic voting system has
no voter verified paper ballots, how
could a voter confirm that his or her
vote was recorded accurately on the
electronic ballot and stored accurately
in the computer memory? Does the
electronic display shown to the voter of
the votes cast necessarily mean that the
votes are stored or tallied as displayed?

6. If an electronic voting system has
no voter verified paper ballots, can an
observable recount be conducted? If so,
how would this be accomplished?

7. If the electronic balloting system
includes a function that prints paper
versions of electronically stored ballots,
but individual paper ballots are not
voter-verified, does this function allow
for a meaningful recount? Would these
non-voter-verified paper ballots
produced by the electronic system be
independent of the electronic votes
stored in the electronic system?

8. Are there technologies or systems
that provide a check on the accuracy of
the electronic system that is
independent of the software in the
system? If so, what are those
technologies or systems?

9. How can observers participate
meaningfully in all phases of the
election process in an electronic voting
system environment? How can remote
site electronic voting systems ensure
that candidates have the right to observe
all aspects of the election? Are there
features of electronic voting systems

that establish or replicate processes for
candidates to have observers at the polls
and at the counting of the ballots? If so,
what are those features?

10. Most remote site electronic voting
systems use a voter identification
number (VIN) for each voter to log into
the system and vote. In these systems,
what safeguards exist to prevent the
connection of a voter’s identifying
information and his or her vote?

11. Some systems separate the VINs
from the particular voted electronic
ballots so that one individual or server
controls access to the VINs and a
separate individual or server controls
access to the voted electronic ballots. In
those systems, can the voter and the
vote be reconnected? How can voters
have confidence that there is no
connection of voter and vote and that
their votes remain secret?

12. Is there a software protocol that
can restrict the transfer of any
information that could potentially link a
voter to his or her vote? If there is such
a software protocol, can it be re-
programmed to permit the link? Can
such re-programming be detected
afterwards?

13. In a remote site electronic voting
system, if a determination is made that
a voter is ineligible after he/she has
already voted, can that vote be removed
from the system without reconnecting
the voter and vote? If not, can an
observer challenge a voter’s eligibility
after voting has begun or must all such
challenges be made prior to balloting?

14. How does a remote site electronic
voting system deal with a “spoiled”
ballot situation, i.e., when a member
marks and submits a ballot in error,
such as failing to vote for a particular
race? Can that ballot be identified and
voided and can that member be allowed
to vote again? How does the system
accomplish this without reconnecting
the voter and vote?

15. In a remote site telephone voting
system, can the system log and store the
caller/voter’s telephone number as well
as the caller/voter’s VIN and voting
data?

16. What safeguards exist to prevent
malicious or fraudulent software (e.g.,
software that would delete or change
vote totals) from being embedded in an
Internet voting system? If such code was
introduced or embedded, would it be
possible to detect? If so, how? How
would an allegation of software
tampering be resolved? If electronic
voting system software is proprietary,
would a third party, such as OLMS, be
allowed to inspect the software to
resolve an allegation of tampering? If so,
how? How would a third party, such as
OLMS, be allowed access to the
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proprietary software codes to resolve the
allegation of tampering?

17. If OLMS receives an election
complaint challenging the software code
in an electronic voting system, how can
OLMS ensure that the code examined by
OLMS in the investigation is the same
code that was in place and operational
during the challenged election?

18. In the electronic voting systems
with which you are familiar, are all
system activities of the union or third
party election administrators
permanently recorded or logged into the
system? What safeguards exist to
prevent accidental deletion from or
tampering with the log? How could a
third party, such as OLMS, investigate
alleged tampering with the log? Does
this log file, or other similar system file
or database, include each voter’s entry
into the system, along with that voter’s
IP address, VIN, and voting data in
sequential order?

19. What safeguards exist to prevent
vote manipulation by “insiders” such as
computer programmers, equipment
manufacturers, technicians, system
administrators, or election officials who
may have legitimate access to election
software and/or data? How could a third
party, such as OLMS, investigate
allegations of insider attacks?

20. How would the use of electronic
balloting affect the issue of voter
intimidation, if at all? For any voter
intimidation that might take place in the
context of an election using electronic
balloting, what safeguards have been or
could be used to address the issue?

21. What safeguards exist to prevent
denial of service attacks, “spoofing” (i.e.,
when one person masquerades as
another and gains illegitimate access),
automated vote buying, and viral attacks
on voter personal computers? How
could a third party, such as OLMS,
investigate allegations of such activity?

22. There are reported cases of
electronic voting system malfunctions
in civic elections where votes have
either not been recorded or have not
been recorded accurately. These cases
include: Volusia County, Florida (2000),
Broward County, Florida (2004),
Franklin County, Ohio (2004), Sarpy
County, Nebraska (2004), Carteret
County, North Carolina (2004), and
Sarasota County, Florida (2006). What
safeguards exist to detect such
malfunctions? How could a third party,
such as OLMS, investigate allegations
that such malfunctions occurred?

23. What safeguards exist to prevent
“phishing” in remote Internet voting
systems? “Phishing” is a scheme that
uses a web page set up to look just like
the union’s voting web page. Union
members are brought to the site by

email, links, or reminders to vote with
an embedded link. The union member
“votes” on the fake site. The person who
sets up the fake site then has the voter’s
VIN and other identifying information
which the person then uses to log onto
the real site and vote in place of the real
voter. How could a third party, such as
OLMS, investigate allegations of
phishing?

24. Are there any other potential
issues with the legality or practicality of
electronic voting systems that have not
been addressed in the preceding
questions? If so, please explain.

Signed in Washington, DC, this 5th day of
January 2011.

John Lund,

Director, Office of Labor-Management
Standards.

[FR Doc. 2011-311 Filed 1-10-11; 8:45 am]
BILLING CODE 4510-CP-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket No. USCG-2010-1094]

RIN 1625-AA08

Special Local Regulation for Marine
Event; Temporary Change of Dates for

Recurring Marine Event in the Fifth
Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the enforcement
periods of special local regulations for
recurring marine events in the Fifth
Coast Guard District. These regulations
apply to four recurring marine events
that conduct a rescue at sea
demonstration, an air show, a
swimming competition, and power boat
races. Special local regulations are
necessary to provide for the safety of life
on navigable waters during these events.
This action is intended to restrict vessel
traffic in a portion of the Severn River
at Annapolis, MD, the Chester River
near Chestertown, MD, and Prospect
Bay at Kent Island, MD during the
events.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 10, 2011.

The effective dates being proposed for
this rule are from April 1 to September
1, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—

2010-1094 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call Mr. Ronald L. Houck, Project
Manager, Coast Guard Sector Baltimore
Waterways Management Division, at
410-576—2674 or e-mail at Ronald.L.
Houck@uscg.mil. If you have questions
on viewing or submitting material to the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202-366-9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-1094),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
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the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-1094" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert USCG-2010-1094
and click “Search.” Click the “Open
Docket Folder” in the “Actions” column.
You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public

meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The activities that typically
comprise marine events include: Sailing
regattas, power boat races, swim races
and holiday parades. For a description
of the geographical area of each Coast
Guard Sector—Captain of the Port Zone,
please see 33 CFR 3.25.

This regulation proposes to
temporarily change the enforcement
period of special local regulations for
recurring marine events within the Fifth
Coast Guard District. This proposed
regulation applies to four marine events
previously published at 33 CFR 100.501,
Table to § 100.501.

The first event is the annual “Safety
at Sea Seminar,” sponsored by the U.S.
Naval Academy, on the waters of the
Severn River at Annapolis, MD. The
regulation at 33 CFR 100.501 is effective
annually for the Safety at Sea Seminar
marine event. The event consists of
demonstrations of at sea rescues
including surface and air platforms held
on and above the waters of the Severn
River in Annapolis, Maryland. Visual
distress signal devices will be used and
a helicopter with small boats will be
operating before a large fleet of spectator
crafts. Therefore, to ensure the safety of
participants and support vessels, 33
CFR 100.501 would be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, from 11 a.m. to 1:30
p-m. on April 2, 2011, vessels may not
enter the regulated area unless they
receive permission from the Coast
Guard Patrol Commander. Vessel traffic
may be allowed to transit the regulated
area only when the Patrol Commander
determines it is safe to do so.

The second event is the annual “Blue
Angels Air Show,” sponsored by the
U.S. Naval Academy, on the waters of
the Severn River at Annapolis, MD. The
regulation at 33 CFR 100.501 is effective
annually for the Blue Angels Air Show
marine event. The event consists of one
day for arrival and practice and another
day for the Air Show held above the
waters of the Severn River, at
Annapolis, Maryland. High performance
military aircraft will conduct maneuvers
before a large fleet of spectator crafts.
Therefore, to ensure the safety of
participants and support vessels, 33
CFR 100.501 would be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, from 10:30 a.m. to

4 p.m. on May 24, 2011 and from 1:30
p.m. to 4 p.m. on May 25, 2011, vessels
may not enter the regulated area unless
they receive permission from the Coast
Guard Patrol Commander. Vessel traffic
may be allowed to transit the regulated
area only when the Patrol Commander
determines it is safe to do so.

The third event is the annual
“Maryland Swim for Life,” sponsored by
the District of Columbia Aquatics Club,
on the waters of the Chester River near
Chestertown, MD. The regulation at 33
CFR 100.501 is effective annually for the
Maryland Swim for Life marine event.
The event is an open water swimming
competition held on the waters of the
Chester River, near Chestertown,
Maryland. Approximately 200
swimmers will start from Rolph’s Wharf
and swim up-river 2.5 miles then swim
down-river returning back to Rolph’s
Wharf. A large fleet of support vessels
accompany the swimmers. Therefore, to
ensure the safety of participants and
support vessels, 33 CFR 100.501 would
be enforced for the duration of the
event. Under provisions of 33 CFR
100.501, from 5:30 a.m. to 2:30 p.m. on
June 25, 2011, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander. Vessel traffic may be
allowed to transit the regulated area
only when the Patrol Commander
determines it is safe to do so.

The fourth event is the annual
“Thunder on the Narrows”, sponsored
by the Kent Narrows Racing Association
on the waters of Prospect Bay at Kent
Island, MD. The regulation at 33 CFR
100.501 is effective annually for the
Thunder on the Narrows marine event.
The event consists of two days of power
boat racing on the waters of Prospect
Bay, at Kent Island, Maryland. High
performance power boats will race on a
designated course before a large fleet of
spectator crafts. Therefore, to ensure the
safety of participants and support
vessels, 33 CFR 100.501 would be
enforced for the duration of the event.
Under provisions of 33 CFR 100.501,
from 9:30 a.m. to 6:30 p.m. on June 25,
2011 and from 9:30 a.m. to 6:30 p.m. on
June 26, 2011, vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander. Vessel traffic may be
allowed to transit the regulated area
only when the Patrol Commander
determines it is safe to do so.

Discussion of Proposed Rule

The Coast Guard proposes to
temporarily suspend the regulations at
33 CFR 100.501 by changing the date of
enforcement in the table to § 100.501.
The Coast Guard proposes to
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temporarily change the enforcement
periods of special local regulations for
recurring marine events within the Fifth
Coast Guard District. This NPRM
applies to the marine events below.

Severn River, Annapolis, MD

The Table to § 100.501, event No. 13
establishes the enforcement date for the
Safety at Sea Seminar. This regulation
proposes to temporarily change the
enforcement date from “March—4th or
last Saturday” to the first Saturday in
April, holding the annual marine event
on April 2, 2011. The U.S. Naval
Academy, which is the sponsor for this
event, intends to hold this event
annually; however, they have changed
the date of the event for 2011 so that it
is outside the scope of the existing
enforcement period. Due to the need for
vessel control while high performance
aircraft are conducting maneuvers above
the Severn River, vessel traffic would be
temporarily restricted to provide for the
safety of participants, spectators and
transiting vessels.

Severn River, Annapolis, MD

The Table to § 100.501, event No. 19
establishes the enforcement date for the
Blue Angels Air Show. This regulation
proposes to temporarily change the
enforcement date from “May—3rd
Tuesday and Wednesday” to the fourth
Tuesday and Wednesday in May,
holding the annual marine event on
May 24, 2011 and May 25, 2011. The
U.S. Naval Academy, which is the
sponsor for this event, intends to hold
this event as it usually does on the
Tuesday and Wednesday before
Memorial Day annually; however, the
existing enforcement period listed in the
permanent regulation does not
accurately reflect these dates. Due to the
need for vessel control while high
performance aircraft are conducting
maneuvers above the Severn River,
vessel traffic would be temporarily
restricted to provide for the safety of
participants, spectators and transiting
vessels.

Chester River, Chestertown, MD

The Table to § 100.501, event No. 21
establishes the enforcement date for the
Maryland Swim for Life. This regulation
proposes to temporarily change the
enforcement date from “June—3rd
Saturday or July—3rd Saturday” to the
fourth or last Saturday in June, holding
their 20th annual marine event on June
25, 2011. The District of Columbia
Aquatics Club, which is the sponsor for
this event, intends to hold this event
annually; however, they have changed
the date of the event for 2011 so that it
is outside the scope of the existing

enforcement period. Due to the need for
vessel control while swimmers are in
the water along the Chester River, vessel
traffic would be temporarily restricted
to provide for the safety of participants,
spectators and transiting vessels.

Prospect Bay, Kent Island, MD

The Table to § 100.501, event No. 23
establishes the enforcement date for the
Thunder on the Narrows. This
regulation proposes to temporarily
change the enforcement date from
“August—1st Saturday and Sunday” to
the fourth Saturday and Sunday in June,
holding the annual marine event on
June 25, 2011 and June 26, 2011. The
Kent Narrows Racing Association,
which is the sponsor for this event,
intends to hold this event annually;
however, they have changed the date of
the event for 2011 so that it is outside
the scope of the existing enforcement
period. Due to the need for vessel
control while high performance power
boats are racing on Prospect Bay, vessel
traffic would be temporarily restricted
to provide for the safety of participants,
spectators and transiting vessels.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

The proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this proposed rule prevents
traffic from transiting a portion of
certain waterways during specified
events, the effect of this regulation will
not be significant due to the limited
duration that the regulated area will be
in effect and the extensive advance
notifications that will be made to the
maritime community via marine
information broadcasts, local radio
stations and area newspapers, so
mariners can adjust their plans
accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in the area where the marine
events are being held. This regulation
will not have a significant impact on a
substantial number of small entities
because it will be enforced only during
marine events that have been permitted
by the Coast Guard Captain of the Port.
The Captain of the Port will ensure that
small entities are able to operate in the
areas where events are occurring when
it is safe to do so. In some cases, vessels
will be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the
individual listed under FOR FURTHER
INFORMATION CONTACT at the beginning of
this rule. The Coast Guard will not
retaliate against small entities that
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question or complain about this
proposed rule or any policy or action of
the Goast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to

safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland

Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions, under paragraph 34(h), which
do not individually or cumulatively
have a significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR Part 100 that apply to organized
marine events on the navigable waters
of the United States that may have
potential for negative impact on the
safety or other interest of waterway
users and shore side activities in the
event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing. Under
figure 2—1, paragraph (34)(h), of the
Instruction, an “Environmental Analysis
Check List” and a “Categorical Exclusion
Determination” are not required for this
rule. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

2.1In §100.501, suspend entries No.
13, No. 19, No. 21 and No. 23 in the
Table to §100.501.

3. In the Table to § 100.501, add
entries 65, 66, 67, and 68 to read as
follows:

§100.501-T05-1094 Special Local
Regulations; Recurring Marine Event in the
Fifth Coast Guard District.

* * * * *
Table To §100.501.-All coordinates

listed in the Table to § 100.501 reference
Datum NAD 1983.



1568 Federal Register/Vol. 76, No. 7/Tuesday, January 11, 2011/Proposed Rules
COAST GUARD SECTOR BALTIMORE—COTP ZONE
Number Date Event Sponsor Location
65 e April 2, 2011 Safety at Sea U.S. Naval All waters of the Severn River from shoreline to shoreline, bounded to the north-
Seminar. Academy. west by a line drawn from the south shoreline at latitude 39°00°38.9” N., lon-
gitude 076°31705.2” W. thence to the north shoreline at latitude 39°00°54.7” N.,
longitude 076°30°44.8” W., this line is approximately 1300 yards northwest of the
U.S. 50 fixed highway bridge. The regulated area is bounded to the southeast by
a line drawn from the Naval Academy Light at latitude 38°58°39.5” N., longitude
076°28’49” W. thence southeast to a point 700 yards east of Chinks Point, MD,
at latitude 38°58’1.9” N., longitude 076°281.7” W. thence northeast to
Greenbury Point at latitude 38°58'29” N., longitude 076°27'16” W.
66 ........... May 24 and Blue Angels U.S. Naval All waters of the Severn River from shoreline to shoreline, bounded to the north-
25, 2011. Air Show. Academy. west by a line drawn from the south shoreline at latitude 39°00°38.9” N., lon-
gitude 076°31'05.2” W. thence to the north shoreline at latitude 39°00°54.7” N.,
longitude 076°30°44.8” W., this line is approximately 1300 yards northwest of the
U.S. 50 fixed highway bridge. The regulated area is bounded to the southeast by
a line drawn from the Naval Academy Light at latitude 38°58°39.5” N., longitude
076°28’49” W. thence southeast to a point 700 yards east of Chinks Point, MD,
at latitude 38°58'1.9” N., longitude 076°28'1.7” W. thence northeast to
Greenbury Point at latitude 38°58'29” N., longitude 076°27°16” W.
67 e June 25, Maryland District of Co- The waters of the Chester River from shoreline to shoreline, bounded on the south
2011. Swim for lumbia by a line drawn at latitude 39°10°16” N., near the Chester River Channel Buoy
Life. Aquatics 35 (LLN—26795) and bounded on the north at latitude 39°12°30” N by the Mary-
Club. land S.R. 213 Highway Bridge.
68 ... June 25 and  Thunder on Kent Narrows  All waters of Prospect Bay enclosed by the following points: Latitude 38°57'52.0”
26, 2011. the Nar- Racing As- N., longitude 076°14’48.0” W., to latitude 38°58'02.0” N., longitude 076°15’05.0”
rows. sociation. W., to latitude 38°57’38.0” N., longitude 076°1529.0” W., to latitude 38°57'28.0”
N., longitude 076°15'23.0” W., to latitude 38°57°52.0” N., longitude 076°14'48.0”
W.
* * * * *

Dated: December 16, 2010.
Mark P. O’Malley,

Captain, U.S. Coast Guard, Captain of the
Port Baltimore, MD.

[FR Doc. 2011-169 Filed 1-10-11; 8:45 am)]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[Docket No. USCG-2010-0110]
RIN 1625-AA08; AAO1

Special Local Regulations and Safety
Zones; Recurring Events in Northern
New England

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend special local regulations and to
establish permanent safety zones in the
Coast Guard Northern New England
Captain of the Port Zone for annual

recurring marine events. When these
special local regulations or safety zones
are activated, and thus subject to
enforcement, this rule would restrict
vessels from portions of water areas
during annual events listed in TABLES
1 and 2 that pose a hazard to public
safety. The revised special local
regulations and safety zones are
proposed to reduce administrative
overhead, expedite public notification
of events, and to ensure the protection
of the maritime public and event
participants from the hazards associated
with firework displays, boat races, and
other marine events.

DATES: Comments and related material
must be received by the Coast Guard on
or before February 10, 2011. Requests
for public meetings must be received by
the Coast Guard on or before February
1, 2011.

ADDRESSES: You may submit comments
identified by docket number USCG—
2010-0110 using any one of the
following methods:

(1) Federal e-Rulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M=-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand Delivery: Same as mail
address above, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Lieutenant Junior
Grade Terence Leahy, Waterways
Management Division at Coast Guard
Sector Northern New England,
telephone 207-767-0398, e-mail
Terence.O.Leahy@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
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SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0110),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG—-2010-0110" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the

“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0110” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one on or before February 1, 2011,
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact Lieutenant
Junior Grade Terence Leahy at the
telephone number or e-mail address
indicated under the FOR FURTHER
INFORMATION CONTACT section of this
notice.

Basis and Purpose

Marine events are annually held on a
recurring basis on the navigable waters
within the Coast Guard Northern New
England Captain of the Port Zone. These
events include sailing regattas,
powerboat races, rowboat races,
parades, swim events, and fireworks
displays. In the past, the Coast Guard
has established special local regulations
and regulated navigation areas for these
events on a case by case basis to ensure
the protection of the maritime public
and event participants from the hazards
associated with these marine events.
Issuing individual regulations annually
has proved to be administratively
cumbersome.

This proposed rule will significantly
relieve administrative overhead and

consistently apprise the public in a
timely manner through permanent
publication in Title 33 of the Code of
Federal Regulations. The TABLES in
this proposed regulation list each
recurring marine event requiring a
regulated area as administered by the
Coast Guard.

By establishing permanent regulations
for these events, the Coast Guard will
eliminate the need to establish
temporary rules for events that occur on
an annual basis. This provides
opportunity for the public to comment
while limiting the unnecessary burden
of continually establishing temporary
rules every year. Some of the events
discussed below are duplicated in 33
CFR 100.114, a citation that no longer
meets the Coast Guard’s intended
purposes. While 33 CFR part 100 is
designed for Regattas and Marine
Parades, 33 CFR part 165 is for
Regulated Navigation Areas and Limited
Access Areas. The Coast Guard has
identified a number of events in 33 CFR
part 100 which would be more
appropriately located in 33 CFR part
165. This rulemaking will amend local
regulations for events already contained
in 33 CFR part 100 both to update event
information as well as to move firework
displays to part 165, a citation that
better meets the Coast Guard’s intended
purpose of ensuring safety during these
events.

In addition, the Coast Guard has
promulgated safety zones or special
local regulations for all of these 52 areas
in the past, and has not received public
comments or concerns regarding the
impact to waterway traffic from these
annually recurring events.

Discussion of Proposed Rule

The Coast Guard proposes to remove
sections 33 CFR 100.107, 100.108,
100.109, 100.110, 100.111, 100.118, to
revise 33 CFR 100.114, and to add 33
CFR 100.120, and 33 CFR 165.171. The
proposed changes will effectively
remove six outdated special local
regulations and establish 52 new
permanent regulated areas. The
proposed rule will apply to each
recurring marine event listed in the
attached TABLES in the Coast Guard
Northern New England Captain of the
Port Zone. The TABLES provide the
event name, sponsor, and type, as well
as approximate dates and locations of
the events. Additionally, the specific
times, dates, regulated areas, and
enforcement period for each event will
be provided in a Notice of Enforcement
published in the Federal Register and
through Local Notice to Mariners and
Broadcast Notice to Mariners prior to
each event. The particular size of the
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safety zones established for each event
will be reevaluated on an annual basis
in accordance with Navigational and
Vessel Inspection Circular (NVIC) 07—
02, Marine Safety at Firework Displays,
the National Fire Protection Association
Standard 1123, Code for Fireworks
Displays (100-foot distance per inch of
diameter of the fireworks mortars), and
other pertinent regulations and
publications.

This proposed regulation would
prevent vessels from transiting areas
specifically designated as special local
regulations or safety zones during the
periods of enforcement to ensure the
protection of the maritime public and
event participants from the hazards
associated with listed marine events.
Only event sponsors, designated
participants, and official patrol vessels
will be allowed to enter safety zones
and special local regulation areas.
Spectators and other vessels not
registered as event participants may not
enter the regulated areas without the
permission of the Captain of the Port or
his assigned representatives.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. Although this regulation
may have some impact on the public,
the potential impact will be minimized
for the following reasons: vessels will
only be restricted from safety zones and
special local regulation areas for a short
duration of time unless otherwise noted;
vessels may transit in all portions of the
affected waterway except for those areas
covered by the proposed zones; the
Coast Guard has promulgated safety
zones or special local regulations in
accordance with 33 CFR parts 100 and
165 for all event areas in the past and
has not received notice of any negative
impact caused by any of the safety zones
or special local regulations; and
notifications will also be made to the
local maritime community by the Local

Notice to Mariners and Broadcast Notice
to Mariners well in advance of the
events. The effect of this proposed
action simply establishes the
approximate dates on which the existing
regulations would be enforced and
consolidates them within one
regulation. No new or additional
restrictions will be imposed on vessel
traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: owners or
operators of vessels intending to transit,
fish, or anchor in the areas where
marine events are being held. For the
reasons outlined in the Regulatory
Planning and Review section above, this
rule would not have a significant impact
on a substantial number of small
entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT. The Coast Guard will not
retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
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between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action appears to be one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment.

A preliminary environmental analysis
checklist supporting this determination
is available in the docket where
indicated under ADDRESSES. This
proposed rule involves safety zones and
special local regulations concerning

water activities including boat regattas,
parades and races, swimming events,
and fireworks displays. This rule
appears to be categorically excluded,
under paragraphs (34)(g) and 34(h) of
the Instruction.

We seek any comments or information
that may lead to the discovery of a
significant environmental impact from
this proposed rule.

List of Subjects
33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR parts 100 and 165 as
follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

1. The authority citation for part 100
reads as follows:

Authority: 33 U.S.C. 1233.

§§100.107, 100.108, 100.109, 100.110,
100.111, and 100.118 [Removed]

2. Remove §§100.107, 100.108,
100.109, 100.110, 100.111, and 100.118.

§100.114 [Amended]

3.In §100.114, amend the table in
paragraph (a) by removing the entries
for6.1,7.3,7.8,7.12,7.13, 7.14, 7.15,
7.41, 8.8, and 9.2,

4. Add a new §100.120 to read as
follows:

§100.120 Special Local Regulations;
Marine Events Held in the Coast Guard
Sector Northern New England Captain of
the Port Zone.

The following regulations apply to the
marine events listed in TABLE to
§ 100.120. These regulations will be
enforced for the duration of each event,
on or about the dates indicated. Annual
notice of the exact dates and times of
the effective period of the regulations
with respect to each event, the
geographical description of each
regulated area, and details concerning
the nature of the event and the number
of participants and type(s) of vessels
involved will be published in a Notice
of Enforcement in the Federal Register
and in Local Notices to Mariners.
Mariners should consult the Federal
Register or their Local Notice to
Mariners to remain apprised of schedule
or event changes. First Coast Guard

District Local Notice to Mariners can be
found at: http://www.navcen.uscg.gov/.
The Sector Northern New England
Marine Events schedule can also be
viewed electronically at http://
www.homeport.uscg.mil.

Note to introductory paragraph of
§100.20: Although listed in the Code of
Federal Regulations, sponsors of events listed
in TABLE to § 100.120 are still required to
submit marine event applications in
accordance with 33 CFR 100.15.

(a) The Coast Guard may patrol each
event area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on Channel 16 VHF-
FM (156.8 MHz) by the call sign
“PATCOM.” Official patrol vessels may
consist of any Coast Guard, Coast Guard
Auxiliary, state, or local law
enforcement vessels assigned or
approved by the Captain of the Port,
Sector Northern New England.

(b) Vessels may not transit the
regulated areas without the Patrol
Commander approval. Vessels permitted
to transit must operate at a no wake
speed, in a manner which will not
endanger participants or other crafts in
the event.

(c) Spectators or other vessels shall
not anchor, block, loiter, or impede the
transit of event participants or official
patrol vessels in the regulated areas
during the effective dates and times, or
dates and times as modified through the
Local Notice to Mariners, unless
authorized by an official patrol vessel.

(d) The Patrol Commander may
control the movement of all vessels in
the regulated area. When hailed or
signaled by an official patrol vessel, a
vessel shall come to an immediate stop
and comply with the lawful directions
issued. Failure to comply with a lawful
direction may result in expulsion from
the area, citation for failure to comply,
or both.

(e) The Patrol Commander may delay
or terminate any marine event in this
subpart at any time it is deemed
necessary to ensure the safety of life or
property.

(f) For all power boat races listed,
vessels operating within the regulated
area must be at anchor within a
designated spectator area or moored to
a waterfront facility in a way that will
not interfere with the progress of the
event.

(g) For all regattas and boat parades
listed, spectator vessels operating
within the regulated area shall maintain
a separation of at least 50 yards from the
participants.

(h) For all rowing and paddling boat
races listed, vessels not associated with
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the event shall maintain a separation of
at least 50 yards from the participants.

TABLE TO § 100.120

5.0

MAY

5.1 Tall Ships Visiting Portsmouth

Event Type: Regatta and Boat Parade.

e Sponsor: Portsmouth Maritime Commission, Inc.
e Date: A four day event from Friday through Monday during the last weekend in May, as

specified in the USCG District 1 Local Notice to Mariners.

e Time: 9:00 am to 8:00 pm each day.
e Location: The regulated area includes all waters of Portsmouth Harbor, New Hampshire in

the vicinity of Castle Island within the following points (NAD 83):43°03'11” N, 070°42'26”
W;43°03'18” N, 070°41'51” W;43°04’42” N, 070°42'11” W;43°04’28” N, 070°44'12”
W;43°05’36” N, 070°45'56” W;43°05'29” N, 070°46'09” W;43°04'19” N, 070°44'16”
W;43°0422” N, 070°42'33” W.

6.0

JUNE

6.1 Bar Harbor Blessing of the Fleet

6.2 Charlie Begin Memorial Lobster Boat

Races.

6.3 Rockland Harbor Lobster Boat Races

6.4 Windjammer Days Parade of Ships

Event Type: Regatta and Boat Parade.

e Sponsor: Town of Bar Harbor, Maine.
e Date: A one day event on Sunday during the first weekend of June, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 12:00 pm to 1:30 pm.
e Location: The regulated area includes all waters of Bar Harbor, Maine within the following

points (NAD 83):44°23'32” N, 068°12'19” W;44°23'30” N, 068°12°00” W;44°23'37” N,
068°1200” W;44°23'35” N, 068°12"19” W.
Event Type: Power Boat Race.

e Sponsor: Boothbay Harbor Lobster Boat Race Committee.
e Date: A one day event on Saturday during the third weekend of June, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 10:00 am to 3:00 pm.

Location: The regulated area includes all waters of Boothbay Harbor, Maine in the vicinity of
John’s Island within the following points (NAD 83):43°50°04” N, 069°38'37” W;43°50'54” N,
069°38'06” W;43°50°49” N, 069°37’50” W;43°50’00” N, 069°38'20” W.

Event Type: Power Boat Race.

e Sponsor: Rockland Harbor Lobster Boat Race Committee.
e Date: A one day event on Sunday during the third weekend of June, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 9:00 am to 5:00 pm.
e Location: The regulated area includes all waters of Rockland Harbor, Maine in the vicinity of

the Rockland Breakwater Light within the following points (NAD 83):44°05'59” N, 069°04'53”
W;44°06'43” N, 069°05'25” W;44°06"50” N, 069°05’05” W;44°06’05” N, 069°04'34” W.
Event Type: Tall Ship Parade.

e Sponsor: Boothbay Region Chamber of Commerce.
e Date: A one day event on Wednesday during the last week of June, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 12:00 pm to 5:00 pm.

Location: The regulated area includes all waters of Boothbay Harbor, Maine in the vicinity of
Tumbler’s Island within the following points (NAD 83):43°51’02” N, 069°37’33” W;43°50°47”
N, 069°37'31” W;43°5023” N, 069°37'57” W;43°50'01” N, 069°37'45” W;43°50'01” N,
069°38’31” W;43°50'25” N, 069°38'25” W;43°50'49” N, 069°37°45” W.

7.0

JULY

7.1 Moosabec Lobster Boat Races

7.2 The Great Race

7.3 Searsport Lobster Boat Races

Event Type: Power Boat Race.

e Sponsor: Moosabec Boat Race Committee.
e Date: A one day event held on July 4th, as specified in the USCG District 1 Local Notice to

Mariners.

e Time: 10:00 am to 12:30 pm.
e Location: The regulated area includes all waters of Jonesport, Maine within the following

points (NAD 83):44°3121” N, 067°36'44” W;44°31'36” N, 067°36'47” W;44°31'44” N,
067°3536” W;44°3129” N, 067°35'33” W.
Event Type: Rowing and Paddling Boat Race.

e Sponsor: Franklin County Chamber of Commerce.
e Date: A one day event on Sunday during the first week of July, as specified in the USCG

District 1 Local Notice to Mariners.

e Time: 10:00 am to 12:30 pm.
e Location: The regulated area includes all waters of Lake Champlain in the vicinity of Saint

Albans Bay within the following points (NAD 83):44°47°18” N, 073°1027” W;44°47'10” N,
073°08'51” W.
Event Type: Power Boat Race.

e Sponsor: Searsport Lobster Boat Race Committee.
e Date: A one day event on Saturday during the second week of July, as specified in the

USCG District 1 Local Notice to Mariners.



Federal Register/Vol.

76, No. 7/Tuesday, January 11, 2011/Proposed Rules 1573

TABLE TO § 100.120—Continued

7.4 Stonington Lobster Boat Races .................

7.5 Mayor's Cup Regatta ........ccccoeveevereereninnns

7.6 The Challenge Race .........cccccooeiiiieiinnnnne

7.7 Friendship Lobster Boat Races .................

7.8 Arthur Martin Memorial Regatta .................

7.9 Harpswell Lobster Boat Races ..................

Time: 9:00 am to 4:00 pm.

Location: The regulated area includes all waters of Searsport Harbor, Maine within the fol-
lowing points (NAD 83):44°26'50” N, 068°5520” W;44°27°04” N, 068°55'26” W;44°27'12” N,
068°54'35” W;44°26'59” N, 068°54'29” W.

Event Type: Power Boat Race.

Sponsor: Stonington Lobster Boat Race Committee.

Date: A one day event on Saturday during the second week of July, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 8:00 am to 3:30 pm.

Location: The regulated area includes all waters of Stonington, Maine within the following
points (NAD 83):44°08'55” N, 068°40'12” W;44°09'00” N, 068°40°15” W;44°09'11” N,
068°39'42” W;44°09°07” N, 068°39'39” W.

Event Type: Sailboat Parade.

Sponsor: Plattsburgh Sunrise Rotary.

Date: A one day event on Saturday during the second week of July, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 10:00 am to 4:00 pm.

Location: The regulated area includes all waters of Cumberland Bay on Lake Champlain in
the vicinity of Plattsburgh, New York within the following points (NAD 83):44°39'26” N,
073°26'25” W;44°41'27” N, 073°23'12” W.

Event Type: Rowing and Paddling Boat Race.

Sponsor: Lake Champlain Maritime Museum.

Date: A one day event on Saturday during the third week of July, as specified in the USCG
District 1 Local Notice to Mariners.

Time: 11:00 am to 3:00 pm.

Location: The regulated area includes all waters of Lake Champlain in the vicinity of Button
Bay State Park within the following points (NAD 83):44°12'25” N, 073°22’32” W;44°12'00”
N, 073°21'42” W;44°12’19” N, 073°21'25” W;44°1316” N, 073°21'36” W.

Event Type: Power Boat Race.

Sponsor: Friendship Lobster Boat Race Committee.

Date: A one day event on Saturday during the last week of July, as specified in the USCG
District 1 Local Notice to Mariners.

Time: 9:30 am to 3:00 pm.

Location: The regulated area includes all waters of Friendship Harbor, Maine within the fol-
lowing points (NAD 83):43°57'51” N, 069°20°46” W;43°58"14” N, 069°19'53” W;43°58'19” N,
069°20°01” W;43°58’00” N, 069°20°46” W.

Event Type: Rowing and Paddling Boat Race.

Sponsor: | Row.

Date: A one day event on Saturday during the last week of July, as specified in the USCG
District 1 Local Notice to Mariners.

Time: 9:00 am to 1:00 pm.

Location: The regulated area includes all waters of the Piscataqua River, in the vicinity of
Kittery Point, Maine within the following points (NAD 83):43°03'51” N, 070°41'55”
W;43°04’35” N, 070°42'18” W;43°04'42” N, 070°43'15” W;43°05'14” N, 070°4312”
W;43°05’14” N, 070°43'06” W;43°04’44” N, 070°43'11” W;43°04'35” N, 070°42'13”
W;43°03'53” N, 070°41740” W.

Event Type: Power Boat Race.

Sponsor: Harpswell Lobster Boat Race Committee.

Date: A one day event on Sunday during the last week of July, as specified in the USCG
District 1 Local Notice to Mariners.

Time: 10:00 am to 3:00 pm.

Location: The regulated area includes all waters of Potts Harbor, Maine within the following
points (NAD 83):43°46’50” N, 070°01’37” W;43°46'50” N, 070°01'18” W;43°46'28” N,
070°01"36” W;43°46"28” N, 070°01'19” W.

8.0

AUGUST

8.1 Eggemoggin Reach Regatta ..........c...........

8.2 Southport Rowgatta Rowing and Paddling
Boat Race.

Event Type: Wooden Boat Parade.

Sponsor: Rockport Marine, Inc. and Brookline Boat Yard.

Date: A one day event on Saturday during the first week of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 11:00 am to 7:00 pm.

Location: The regulated area includes all waters of Eggemoggin Reach and Jericho Bay in
the vicinity of Naskeag Harbor, Maine within the following points (NAD 83):44°15’16” N,
068°36'26” W;44°12'41” N, 068°29'26” W;44°07°38” N, 068°31’30” W;44°12'54” N,
068°33'46” W.

Event Type: Rowing and Paddling Boat Race.

Sponsor: Boothbay Region YMCA.

Date: A one day event on Saturday during the second week of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 8:00 am to 3:00 pm.
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8.3 Winter Harbor Lobster Boat Races ............

8.4 Lake Champlain Dragon Boat Festival ......

8.5 Merritt Brackett Lobster Boat Races ........

8.6 Multiple Sclerosis Regatta ............ccccceeneeee.

8.7 Multiple Sclerosis Harborfest Tugboat
Race.

Location: The regulated area includes all waters of Sheepscot Bay and Boothbay, on the
shore side of Southport Island, Maine within the following points (NAD 83):43°50'26” N,
069°39'10” W;43°49'10” N, 069°38'35” W;43°46'53” N, 069°39'06” W;43°46'50” N,
069°39'32” W;43°49'07” N, 069°4143” W;43°50°19” N, 069°41'14” W;43°51"11” N,
069°40°06” W.

Event Type: Power Boat Race.

e Sponsor: Winter Harbor Chamber of Commerce.
e Date: A one day event on Saturday during the second week of August, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 9:00 am to 3:00 pm.

Location: The regulated area includes all waters of Winter Harbor, Maine within the following
points (NAD 83):44°22'06” N, 068°05'13” W;44°23'06” N, 068°05'08” W;44°23'04” N,
068°04'37” W;44°22°05” N, 068°04'44” W.

Event Type: Rowing and Paddling Boat Race.

e Sponsor: Dragonheart Vermont.
e Date: A one day event on Sunday during the second week of August, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 7:00 am to 5:00 pm.

Location: The regulated area includes all waters of Burlington Bay within the following points
(NAD 83):44°28'51” N, 073°13'28” W;44°28’40” N, 073°13'40” W;44°28'37” N, 073°13'29”
W;44°28°40” N, 073°13'17” W.
Event Type: Power Boat Race.

e Sponsor: Town of Bristol, Maine.
e Date: A one day event on Sunday during the second week of August, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 10:00 am to 3:00 pm.

Location: The regulated area includes all waters of Pemaquid Harbor, Maine within the fol-
lowing points (NAD 83):43°52"16” N, 069°32'10” W;43°52'41” N, 069°31'43” W;43°52’35” N,
069°3129” W;43°52°09” N, 069°31'56” W.

Event Type: Regatta and Sailboat Race.

e Sponsor: Maine Chapter, Multiple Sclerosis Society.
e Date: A one day event on Saturday during the third week of August, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 10:00 am to 4:00 pm.
e Location: The regulated area for the start of the race includes all waters of Casco Bay,

Maine in the vicinity of Peaks Island within the following points (NAD 83):43°4024” N,
070°14’20” W;43°40'36” N, 070°13'56” W;43°39'58” N, 070°13'21” W;43°39'46” N,
070°13'51” W.

Event Type: Power Boat Race.

e Sponsor: Maine Chapter, National Multiple Sclerosis Society.
e Date: A one day event on Sunday during the third week of August, as specified in the

USCG District 1 Local Notice to Mariners.

e Time: 10:00 am to 3:00 pm.
e Location: The regulated area includes all waters of Portland Harbor, Maine in the vicinity of

Maine State Pier within the following points (NAD 83):43°40°25” N, 070°14'21” W;43°40'36”
N, 070°13’56” W;43°39'58” N, 070°13'21” W;43°39°47” N, 070°13'51” W.

9.0

SEPTEMBER

9.1 Eastport Pirates Festival Lobster Boat
Races.

Event Type: Power Boat Race.

e Sponsor: Eastport Pirates Festival.
e Date: A one day event on Sunday during the second weekend of September, as specified in

the USCG District 1 Local Notice to Mariners.

e Time: 11:00 am to 6:00 pm.

Location: The regulated area includes all waters in the vicinity of Eastport Harbor, Maine
within the following points (NAD 83):44°54’14” N, 066°58'52” W;44°54’14” N, 068°58'56”
W;44°5424” N, 066°58'52” W;44°54'24” N, 066°58'56” W.

PART 165—REGULATED NAVIGATION §165.171 Safety Zones for Fireworks description of each regulated area, and
AREAS AND LIMITED ACCESS AREAS Displays held in Coast Guard Sector details concerning the nature of the
Northern New England Captain of the Port event and the number of participants

5. The authority citation for part 165
reads as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

Zone.

and type(s) of vessels involved will be
The Coast Guard is establishing safety published in a Notice of Enforcement in

zones for the fireworks displays listed in the Federal Register and in Local
TABLE to § 165.171. These regulations Notices to Mariners. Mariners should
will be enforced for the duration of each  consult the Federal Register and their
event, on or about the dates indicated in Local Notice to Mariners to remain
TABLE to § 165.171. Annual notice of apprised of minor schedule or event

the exact dates and times of the effective changes. First Coast Guard District Local

6. Add anew §165.171 to read as period of the regulations with respect to  Notice to Mariners can be found at:
follows: each firework displays, the geographical http://www.navcen.uscg.gov/. The
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Sector Northern New England Marine
Events schedule can also be viewed
electronically at: http://
www.homeport.uscg.mil.

Note to introductory paragraph of
§165.171: Although listed in the Code of
Federal Regulations, sponsors of events listed
in TABLE to § 165.171 shall submit an
application each year in accordance with 33
CFR 100.15.

(a) The Coast Guard may patrol each
event area under the direction of a
designated Coast Guard Patrol
Commander. The Patrol Commander
may be contacted on Channel 16 VHF-
FM (156.8 MHz) by the call sign
“PATCOM.” The “official patrol vessels”
may consist of any Coast Guard, Coast
Guard Auxiliary, state, or local law
enforcement vessels assigned or
approved by the Captain of the Port,
Sector Northern New England.

(b) Vessels may not transit the
regulated areas without Patrol
Commander approval. Vessels permitted
to transit must operate at a no wake
speed, in a manner which will not
endanger participants or other crafts in
the event.

(c) Spectators or other vessels shall
not anchor, block, loiter, or impede the
movement of event participants or
official patrol vessels in the regulated
areas during the effective dates and
times, or dates and times as modified
through the Local Notice to Mariners,
unless authorized by an official patrol
vessel.

(d) The Patrol Commander may
control the movement of all vessels in
the regulated area. When hailed or
signaled by an official patrol vessel, a
vessel shall come to an immediate stop
and comply with the lawful directions

TABLE TO § 165.171

issued. Failure to comply with a lawful
direction may result in expulsion from
the area, citation for failure to comply,

or both.

(e) The Patrol Commander may delay
or terminate any event in this subpart at
any time to assure safety. Such action
may be justified as a result of weather,
traffic density, spectator operation or
participant behavior.

(f) For all swim events listed, vessels
not associated with the event shall
maintain a separation zone of 200 feet
from participating swimmers.

(g) For all fireworks displays listed
below, the regulated area is that area of
navigable waters within a 350 yard
radius of the launch platform or launch
site for each fireworks display, unless
modified in USCG District 1 Local
Notice to Mariners at: http://
WWW.Nnaveen.uscg.govy/.

6.0

JUNE

6.1  Windjammer Days Fireworks

e Event Type: Fireworks Display.

USCG District 1
InmDistrict&region=1.
e Time: 8:00 pm to 10:30 pm.

Local Notice

tion: 43°50’38” N, 069°37’57” W (NAD 83).

e Sponsor: Boothbay Harbor Region Chamber of Commerce.
e Date: One night event on Wednesday during the last week of June, as specified in the
to Mariners at:www.navcen.uscg.gov/?pageName=

e Location: In the vicinity of McFarland Island, Boothbay Harbor, Maine in approximate posi-

7.0

JULY

7.1 Burlington Independence Day Fireworks ...

7.2 Camden 3rd of July Fireworks ...................

Camden 3rd of July Fireworks

7.3 Bangor 4th of July Fireworks

7.4 Bar Harbor 4th of July Fireworks

7.5 Boothbay Harbor 4th of July Fireworks

7.6 Colchester 4th of July Fireworks

Event Type: Firework Display.
Sponsor: City of Burlington, Vermont.

Time: 9:00 pm to 11:00 pm.

Event Type: Fireworks Display.

Time: 8:00 pm to 10:00 pm.

44°12'32” N, 069°02'58” W (NAD 83).
Event Type: Fireworks Display.
Sponsor: Bangor 4th of July Fireworks.

Time: 8:00 pm to 10:30 pm.

44°47'27” N, 068°46'31” W (NAD 83).
Event Type: Fireworks Display.

Time: 8:00 pm to 10:30 pm.

44°23'31” N, 068°12'15” W (NAD 83).
Event Type: Fireworks Display.
Sponsor: Town of Boothbay Harbor.

Time: 8:00 pm to 10:30 pm.

tion: 43°50’38” N, 069°37’57” W (NAD 83).
Event Type: Fireworks Display.

e Time: 8:00 pm to 10:00 pm.

Sponsor: Bar Harbor Chamber of Commerce.
Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Date: July 3rd, as specified in the USCG District 1 Local Notice to Mariners.

Location: From a barge in the vicinity of Burlington Harbor, Burlington, Vermont in approxi-
mate position: 44°28’31” N, 073°13’31” W (NAD 83).

Sponsor: Camden, Rockport, Lincolnville Chamber of Commerce.
Date: July 3rd, as specified in the USCG District 1 Local Notice to Mariners.

Location: In the vicinity of Hampton Beach, New Hampshire in approximate position:

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Location: In the vicinity of the Bangor Waterfront, Bangor, Maine in approximate position:

Location: In the vicinity of Bar Harbor Town Pier, Bar Harbor, Maine in approximate position:

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Location: In the vicinity of McFarland Island, Boothbay Harbor, Maine in approximate posi-

e Sponsor: Town of Colchester, Recreation Department.
e Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.


http://www.navcen.uscg.gov/?pageName=lnmDistrict&region=1
http://www.navcen.uscg.gov/?pageName=lnmDistrict&region=1
http://www.homeport.uscg.mil
http://www.homeport.uscg.mil
http://www.navcen.uscg.gov/
http://www.navcen.uscg.gov/
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7.7 Eastport 4th of July Fireworks

7.8 Hampton Beach 4th of July Fireworks

7.9 Jonesport 4th of July Fireworks

7.10 Main Street Heritage Days 4th of
Fireworks.

Portland Harbor 4th of July Fireworks

7.12 St. Albans Day Fireworks .................

St. Albans Day Fireworks

7.13 Stonington 4th of July Fireworks

7.14 Urban/EPIC Triathlon

7.15 Tri for a Cure Swim Clinics

7.16 Richmond Days Fireworks

7.17 Colchester Triathlon

July

Location: In the vicinity of Bayside Beach and Mallets Bay in Colchester, Vermont at approx-
imate position: 44°32°44” N, 073°13’10” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: Eastport 4th of July Committee.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 9:00 pm to 9:30 pm.

Location: From the Waterfront Public Pier in Eastport, Maine at approximate position:
44°54'25” N, 066°58’55” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: Hampton Beach Village District.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 8:30 pm to 11:00 pm.

Location: In the vicinity of Hampton Beach, New Hampshire in approximate position:
42°54’40” N, 070°48'31” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: Jonesport 4th of July Committee.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 9:30 pm to 10:00 pm.

Location: In the vicinity of Beals Island, Jonesport, Maine in approximate position: 44°3118”
N, 067°36'43” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: Main Street Inc.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 8:00 pm to 10:30 pm.

Location: In the vicinity of Reed and Reed Boat Yard, Woolwich, Maine in approximate posi-
tion: 43°54’56” N, 069°48’16” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: Department of Parks and Recreation, Portland, Maine.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 8:30 pm to 10:30 pm.

Location: In the vicinity of East End Beach, Portland, Maine in approximate position:
43°40'16” N, 070°14’44” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: St. Albans Area Chamber of Commerce.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 9:00 pm to 10:00 pm.

Location: From the St. Albans Bay dock in St. Albans Bay, Vermont in the approximate posi-
tion: 44°4825” N, 073°08'23” W (NAD 83).

Event Type: Fireworks Display.

Sponsor: Deer Isle—Stonington Chamber of Commerce.

Date: July 4th, as specified in the USCG District 1 Local Notice to Mariners.

Time: 8:00 pm to 10:30 pm.

Location: In the vicinity of Two Bush Island, Stonington, Maine in approximate position:
44°08'57” N, 068°39'54” W (NAD 83).

Event Type: Swim Event.

Sponsor: Tri-Maine Productions.

Date: A one day event on Saturday during the second week of July, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 7:00 am to 11:00 am.

Location: The regulated area includes all waters of Portland Harbor in the vicinity of East
End Beach in Portland, Maine within the following points (NAD 83): 43°40°00” N, 070°1420”
W; 43°40°00” N, 070°14°00” W; 43°40'15” N, 070°14'29” W; 43°40'17” N, 070°13'22” W.
Event Type: Swim Event.

Sponsor: Maine Cancer Foundation.

Date: A two day event held on third Sunday and Thursday in July, as specified in the USCG
District 1 Local Notice to Mariners.

Time: 12:30 pm to 7:30 pm.

Location: The regulated area includes all waters of Portland Harbor, Maine in the vicinity of
Spring Point Light within the following points (NAD 83): 43°39°01” N, 070°13'32” W,
43°39'07” N, 070°13'29” W; 43°39'06” N, 070°13'41” W; 43°39'01” N, 070°13'36” W.

Event Type: Fireworks Display.

Sponsor: Town of Richmond, Maine.

Date: A one day event on Saturday during the fourth weekend of July, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 8:00 pm to 10:00 pm.

Location: From a barge in the vicinity of the inner harbor, Tenants Harbor, Maine in approxi-
mate position: 44°08°42” N, 068°27°06” W (NAD 83).

Event Type: Swim Event.

Sponsor: Colchester Parks and Recreation Department.

Date: A one day event on Wednesday during the last week of July, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 7:00 am to 11:00 am.
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7.18 Peaks to Portland Swim

Location: The regulated area includes all waters of Malletts Bay on Lake Champlain,
Vermont within the following points (NAD 83): 44°32°18” N, 073°12'35” W; 44°32'28” N,
073°12'56” W; 44°32'57” N, 073°12’38” W.

Event Type: Swim Event.

Sponsor: Cumberland County YMCA.

Date: A one day event on Saturday during the last week of July, as specified in the USCG
District 1 Local Notice to Mariners.

Time: 5:00 am to 1:00 pm.

Location: The regulated area includes all waters of Portland Harbor between Peaks Island
and East End Beach in Portland, Maine within the following points (NAD 83): 43°39'20” N,
070°1158” W; 43°39'45” N, 070°13'19” W; 43°40'11” N, 070°14'13” W; 43°40'08” N,
070°14'29” W; 43°40°00” N, 070°1423” W; 43°39'34” N, 070°13'31” W; 43°39'13” N,
070°11'59” W.

8.0

AUGUST

8.1

8.2

8.3

8.4

8.5

8.6

8.7

Sprucewold Cabbage Island Swim

Westerlund’s Landing Party Fireworks

Y-Tri Triathlon

Greater Burlington YMCA Lake Swim

Tri for a Cure Triathlon

Tri for a Cure Swim Clinics

Rockland Breakwater Swim

Event Type: Swim Event.

Sponsor: Sprucewold Association.

Date: A one day event on Saturday during the first week of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 1:00 pm to 6:00 pm.

Location: The regulated area includes all waters of Linekin Bay between Cabbage Island
and Sprucewold Beach in Boothbay Harbor, Maine within the following points (NAD 83):
43°50'37” N, 069°36'23” W; 43°50'37” N, 069°36'59” W; 43°50°16” N, 069°36'46” W;
43°50'22” N, 069°36'21” W.

Event Type: Fireworks Display.

Sponsor: Portside Marina.

Date: A one day event on Saturday during the first weekend of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 8:00 pm to 10:30 pm.

Location: In the vicinity of Westerlund’s Landing in South Gardiner, Maine in approximate
position:44°10"19” N, 069°45'24” W (NAD 83).

Event Type: Swim Event.

Sponsor: Plattsburgh YMCA.

Date: A one day event on Saturday during the first week of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 9:00 am to 10:00 am.

Location: The regulated area includes all waters of Treadwell Bay on Lake Champlain in the
vicinity of Point Au Roche State Park, Plattsburgh, New York within the following points
(NAD 83): 44°46'30” N, 073°23'26” W; 44°46'17” N, 073°23'26” W; 44°46’'17” N,
073°23'46” W; 44°4629” N, 073°23'46” W.

Event Type: Swim Event.

Sponsor: Greater Burlington YMCA.

Date: A one day event on Saturday during the second week of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 8:00 am to 6:00 pm.

Location: The regulated area includes all waters in Lake Champlain in the vicinity of North
Hero Island within the following points (NAD 83): 44°46’55” N, 073°22'14” W; 44°47°08” N,
073°19°05” W; 44°46'48” N, 073°17'13” W; 44°46’10” N, 073°16’39” W; 44°41’08” N,
073°20'58” W; 44°41’36” N, 073°23'01” W.

Event Type: Swim Event.

Sponsor: Maine Cancer Foundation.

Date: A one day event on the second Sunday in August, as specified in the USCG District 1
Local Notice to Mariners.

Time: 12:30 pm to 4:30 pm.

Location: The regulated area includes all waters of Portland Harbor, Maine in the vicinity of
Spring Point Light within the following points (NAD 83): 43°39'01” N, 070°13'32” W,
43°39'07” N, 070°13'29” W; 43°39'06” N, 070°13'41” W; 43°39'01” N, 070°13'36” W.

Event Type: Swim Event.

Sponsor: Maine Cancer Foundation.

Date: A two day event held on the first and second Saturday in August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 8:30 am to 11:30 am.

Location: The regulated area includes all waters of Portland Harbor, Maine in the vicinity of
Spring Point Light within the following points (NAD 83): 43°39°01” N, 070°13'32” W;
43°39'07” N, 070°13'29” W; 43°39'06” N, 070°13'41” W; 43°39'01” N, 070°13'36” W.

Event Type: Swim Event.

Sponsor: Pen-Bay Masters.

Date: A one day event on Saturday during the fourth week of August, as specified in the
USCG District 1 Local Notice to Mariners.

Time: 7:30 am to 1:30 pm.



1578 Federal Register/Vol. 76, No. 7/Tuesday, January 11, 2011/Proposed Rules

TABLE TO § 165.171—Continued
e Location: The regulated area includes all waters of Rockland Harbor, Maine in the vicinity of
Jameson Point within the following points (NAD 83): 44°06°16” N, 069°04'39” W; 44°06"13”
N, 069°04'36” W; 44°06'12” N, 069°04'43” W; 44°06'17” N, 069°04’44” W; 44°06"18” N,
069°04'40” W.
9.0 SEPTEMBER
9.1  Windjammer Weekend Fireworks .............. e Event Type: Fireworks Display.

9.2 The Lobsterman Triathlon

9.3 Burlington Triathlon

9.4 Eliot Festival Day Fireworks

e Sponsor: Town of Camden, Maine.

USCG District 1 Local Notice to Mariners.
e Time: 8:00 pm to 9:30 pm.

e Event Type: Swim Event.
e Sponsor: Tri-Maine Productions.

e Time: 8:00 am to 11:00 am.

e Event Type: Swim Event.
e Sponsor: Race Vermont.

e Time: 7:00 am to 10:00 am.

073°14’14” W; 44°29'17” N 073°14'34” W.
e Event Type: Fireworks Display.
e Sponsor: Eliot Festival Day Committee.

e Time: 8:00 pm to 10:30 pm.

43°08’56” N, 070°49'52” W (NAD 83).

e Date: A one day event on Friday during the first weekend of September, as specified in the

e Location: From a barge in the vicinity of Northeast Point, Camden Harbor, Maine in approxi-
mate position: 44°12’10” N, 069°03’11” W (NAD 83).

e Date: A one day swim event on Saturday during the second weekend of September, as
specified in the USCG District 1 Local Notice to Mariners.
e Location: The regulated area includes all waters in the vicinity of Winslow Park in South

Freeport, Maine within the following points (NAD 83): 43°47°59” N, 070°06'56” W; 43°47'44”
N, 070°06'56” W; 43°47’44” N, 070°07°27” W; 43°47'57” N, 070°07°27” W.

e Date: A one day swim event on Sunday during the second weekend of September, as spec-
ified in the USCG District 1 Local Notice to Mariners.

e Location: The regulated area includes all waters in the vicinity of North Beach, Burlington,
Vermont within the following points (NAD 83): 44°29'31” N 073°14'22” W; 44°29'12” N

e Date: A one day event on Saturday during the fourth weekend of September, as specified in
the USCG District 1 Local Notice to Mariners.

e Location: In the vicinity of Eliot Town Boat Launch, Eliot, Maine in approximate position:

Dated: December 21, 2010.
J.B. McPherson,

Captain, U.S. Coast Guard, Captain of the
Port Sector Northern New England.

[FR Doc. 2011-173 Filed 1-10-11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-OAR-2010-0846; FRL-9250-5]

Approval and Promulgation of
Implementation Plans; New Mexico;
Federal Implementation Plan for
Interstate Transport of Pollution
Affecting Visibility and Best Available
Retrofit Technology Determination

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of public hearing.

SUMMARY: On January 5, 2011, EPA
published a proposal in the Federal
Register to disapprove a portion of a
State Implementation Plan (SIP)
revision submitted by the State of New
Mexico and promulgate a Federal

Implementation Plan (FIP) to prevent
emissions from New Mexico sources
from interfering with other states’
measures to protect visibility, and to
address the requirement for best
available retrofit technology (BART) for
nitrogen oxide (NOx) emissions. EPA
has scheduled an open house and
public hearing for the proposal to be
held in Farmington, New Mexico on
February 17, 2011. More information is
provided in SUPPLEMENTARY
INFORMATION.

DATES: The open house and public
hearing will be held February 17, 2011,
in Farmington, New Mexico.

ADDRESSES: The open house and public
hearing will be held at San Juan College,
4601 College Boulevard, Computer
Science Building, Room 7103,
Farmington, New Mexico 87402, (505)
326-3311. The open house will begin at
3 p.m. and end at 5 p.m. local time. The
public hearing will begin at 6 p.m.

FOR FURTHER INFORMATION CONTACT: Joe
Kordzi, Air Planning Section (6PD-L),
Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665—7186, fax number (214) 665—

7263; e-mail address kordzi.joe@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we”, “us”, or “our” is used, we mean the
EPA. On January 5, 2011 (76 FR 491),
we published a proposal in the Federal
Register to (1) disapprove a portion of
a SIP revision submitted by the State of
New Mexico and (2) promulgate a FIP
to prevent emissions from New Mexico
sources from interfering with other
states’ measures to protect visibility,
and address the requirement for BART
for NOx emissions. Our proposal can be
accessed through the regulations.gov
Web site (Docket No. EPA-R06—-OAR—
2010-0846). We have scheduled an
open house and public hearing for our
proposal to be held on February 17,
2011, at San Juan College, 4601 College
Boulevard, Computer Science Building,
Room 7103, Farmington, New Mexico
87402, (505) 326—-3311. The open house
will begin at 3 p.m. and end at 5 p.m.
local time. The public hearing will
begin at 6 p.m.

The public hearing will provide
interested parties the opportunity to
present views or arguments concerning
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our proposal. Interested parties may also
submit written comments, as discussed
in the proposal. Written statements and
supporting information submitted
during the comment period will be
considered with the same weight as any
oral comments and supporting
information presented at the public
hearing. We will not respond to
comments during the public hearing.
When we publish our final action, we
will provide written responses to all
oral and written comments received on
our proposal. To provide opportunities
for questions and discussion, we will
hold an open house prior to the public
hearing. During the open house, EPA
staff will be available to informally
answer questions on our proposed
action. Any comments made to EPA
staff during the open house must still be
provided formally in writing or orally
during the public hearing in order to be
considered in the record.

Oral testimony may be limited to 5
minutes for each commenter to address
the proposal. We will not be providing
equipment for commenters to show
overhead slides or make computerized
slide presentations. Any person may
provide written or oral comments and
data pertaining to our proposal at the
Public Hearing. Verbatim transcripts, in
English, of the hearing and written
statements will be included in the
rulemaking docket.

Dated: January 4, 2011.
Carl E. Edlund,
Multimedia Planning and Permitting Division
Director, Region 6.
[FR Doc. 2011-374 Filed 1-10-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2010-1072, FRL—9250-2]

Approval and Promulgation of
Implementation Plans; State of Idaho;
Regional Haze State Implementation
Plan and Interstate Transport Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of Idaho
on October 25, 2010, as meeting the
requirements of Clean Air Act (CAA)
section 110(a)(2)(D)(i)(II) as it applies to
visibility for the 1997 8-hour ozone and
1997 particulate matter (PM2.5)
National Ambient Air Quality Standards
(NAAQS). EPA is also proposing to

approve a portion of the revision as
meeting certain requirements of the
regional haze program, including the
requirements for best available retrofit
technology (BART).

DATES: Written comments must be
received at the address below on or
before February 10, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10—
OAR-2010-1072 by one of the following
methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: R10-Public_ Comments@
epa.gov.

o Mail: Steve Body, EPA Region 10,
Suite 900, Office of Air, Waste and
Toxics, 1200 Sixth Avenue, Seattle, WA
98101.

e Hand Delivery: EPA Region 10,
1200 Sixth Avenue, Suite 900, Seattle,
WA 98101.

Attention: Steve Body, Office of Air,
Waste and Toxics, AWT—107. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2010—
1072. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of

special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available (e.g., CBI or other
information whose disclosure is
restricted by statute). Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy form. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at
the Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle,
WA 98101. EPA requests that if at all
possible, you contact the individual
listed below to view a hard copy of the
docket.

FOR FURTHER INFORMATION CONTACT:
Steve Body at telephone number (206)
553—0782, body.steve@epa.gov, or the
above EPA, Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean the
EPA. Information is organized as
follows:

Table of Contents

I. Background for EPA’s Proposed Action
A. Definition of Regional Haze
B. Regional Haze Rules and Regulations
C. Roles of Agencies in Addressing
Regional Haze
D. Interstate Transport for Visibility
II. Requirements for the Regional Haze SIP
A. The CAA and the Regional Haze Rule
B. Determination of Baseline, Natural, and
Current Visibility Conditions
C. Consultation with States and Federal
Land Managers
D. Best Available Retrofit Technology
III. EPA’s Analysis of the Idaho Regional
Haze SIP
A. Affected Class I Areas
B. Baseline and Natural Conditions
C. Idaho Emissions Inventories
D. Sources of Visibility Impairment in
Idaho Class I Areas
E. Best Available Retrofit Technology
F. TASCO BART Analysis
G. Monsanto/P4 BART Analysis
H. Improvement in Visibility from BART at
TASCO, Nampa and Monsanto/P4
IV. EPA’s Analysis of Whether Regional Haze
SIP Submittal Meets Interstate Transport
Requirements
V. What action is EPA proposing?
VI. Scope of Action
VII. Statutory and Executive Order Reviews

I. Background for EPA’s Proposed
Action

In the CAA Amendments of 1977,
Congress established a program to
protect and improve visibility in the
national parks and wilderness areas. See
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CAA section 169(A). Congress amended
the visibility provisions in the CAA in
1990 to focus attention on the problem
of regional haze. See CAA section
169(B). EPA promulgated regulations in
1999 to implement sections 169A and
169B of the Act. These regulations
require states to develop and implement
plans to ensure reasonable progress
toward improving visibility in
mandatory Class I Federal areas* (Class
I areas). 64 FR 35714 (July 1, 1999); see
also 70 FR 39104 (July 6, 2005) and 71
FR 60612 (October 13, 2006).

In this action, EPA is proposing to
approve certain provisions of Idaho’s
Regional Haze SIP submission
addressing the requirements for best
available retrofit technology (BART), the
calculation of baseline and natural
visibility conditions, and the statewide
inventory of visibility-impairing
pollutants. EPA is also proposing to
approve the provisions of Idaho’s SIP
submittal addressing BART as meeting
Idaho’s obligations under section
110(a)(2)(D)([)() of the Act for visibility.
EPA is not taking action today on those
provisions of the Regional Haze SIP
submittal related to reasonable progress
goals and the long term strategy.

A. Definition of Regional Haze

Regional haze is impairment of visual
range or colorization caused by
emission of air pollution produced by
numerous sources and activities, located
across a broad regional area. The
sources include but are not limited to,
major and minor stationary sources,
mobile sources, and area sources
including non-anthropogenic sources.
Visibility impairment is primarily
caused by fine particulate matter
(PM2.5) or secondary aerosol formed in
the atmosphere from precursor gasses
(e.g., sulfur dioxide, nitrogen oxides,
and in some cases, ammonia and
volatile organic compounds).
Atmospheric fine particulate reduces

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6,000
acres, wilderness areas and national memorial parks
exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value. 44 FR
69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a “mandatory
Class I Federal area.”

clarity, color, and visual range of visual
scenes. Visibility reducing fine
particulate is primarily composed of
sulfate, nitrate, organic carbon
compounds, elemental carbon, and soil
dust, and impairs visibility by scattering
and absorbing light. Fine particulate can
also cause serious health effects and
mortality in humans, and contributes to
environmental effects such as acid
deposition and eutrophication.2

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national parks and wilderness areas.
Average visual range in many Class I
areas in the Western United States is
100-150 kilometers, or about one-half to
two-thirds the visual range that would
exist without manmade air pollution.3
Visibility impairment also varies day-to-
day and by season depending on
variation in meteorology and emission
rates.

B. Regional Haze Rules and Regulations

In section 169A of the 1977 CAA
Amendments, Congress created a
program for protecting visibility in the
nation’s national parks and wilderness
areas. This section of the CAA
establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in Class I areas which
impairment results from manmade air
pollution.” CAA section 169A(a)(1). On
December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment”. 45 FR 80084. These
regulations represented the first phase
in addressing visibility impairment.
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling and
scientific knowledge about the
relationships between pollutants and
visibility impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35713) (the RHR). The RHR
revised the existing visibility
regulations to integrate into the
regulation provisions addressing
regional haze impairment and
established a comprehensive visibility

2 See 64 FR at 35715.
31d.

protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section III of this rulemaking. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia and the Virgin Islands.* 40
CFR 51.308(b) requires states to submit
the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments and various
Federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, states need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze impairment can originate
from across state lines, EPA has
encouraged the States and Tribes to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
created nationally to address regional
haze and related issues. One of the main
objectives of the RPOs is to develop and
analyze data and conduct pollutant
transport modeling to assist the States or
Tribes in developing their regional haze
plans.

The Western Regional Air Partnership
(WRAP), one of the five RPOs
nationally, is a voluntary partnership of
State, Tribal, Federal, and local air
agencies dealing with air quality in the
West. WRAP member States include:
Alaska, Arizona, California, Colorado,
Idaho, Montana, New Mexico, North
Dakota, Oregon, South Dakota, Utah,
Washington, and Wyoming. WRAP
Tribal members include Campo Band of
Kumeyaay Indians, Confederated Salish
and Kootenai Tribes, Cortina Indian
Rancheria, Hopi Tribe, Hualapai Nation

4 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).
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of the Grand Canyon, Native Village of
Shungnak, Nez Perce Tribe, Northern
Cheyenne Tribe, Pueblo of Acoma,
Pueblo of San Felipe, and Shoshone-
Bannock Tribes of Fort Hall.

D. Interstate Transport for Visibility

On July 18, 1997, EPA promulgated
new NAAQS for 8-hour ozone and for
PM2.5. 62 FR 38652. Section 110(a)(1)
of the CAA requires states to submit a
plan to address certain requirements for
a new or revised NAAQS within three
years after promulgation of such
standards, or within such shorter time
as EPA may prescribe. Section 110(a)(2)
of the CAA lists the elements that such
new plan submissions must address, as
applicable, including section
110(a)(2)(D)(i), which pertains to the
interstate transport of certain emissions.

On April 25, 2005, EPA published a
“Finding of Failure to Submit SIPs for
Interstate Transport for the 8-hour
Ozone and PM2.5 NAAQS.” 70 FR
21147. This included a finding that
Idaho and other states had failed to
submit SIPs to address interstate
transport of emissions affecting
visibility and started a 2-year clock for
the promulgation of a Federal
Implementation Plan (FIP) by EPA,
unless the state made a submission to
meet the requirements of section
110(a)(2)(D)(i) and EPA approves such
submission. Id.

On August 15, 2006, EPA issued
guidance on this topic entitled
“Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM2.5 National Ambient Air Quality
Standards” (2006 Guidance). We
developed the 2006 Guidance to make
recommendations to states for making
submissions to meet the requirements of
section 110(a)(2)(D)(i) for the 1997 8-
hour ozone standards and the 1997
PM2.5 standards.

As identified in the 2006 Guidance,
the “good neighbor” provisions in
section 110(a)(2)(D)(i) of the CAA
require each state to have a SIP that
prohibits emissions that adversely affect
other states in ways contemplated in the
statute. Section 110(a)(2)(D)(i) contains
four distinct requirements related to the
impacts of interstate transport. The SIP
must prevent sources in the state from
emitting pollutants in amounts which
will: (1) Contribute significantly to
nonattainment of the NAAQS in other
states; (2) interfere with maintenance of
the NAAQS in other states; (3) interfere
with provisions to prevent significant
deterioration of air quality in other
states; or (4) interfere with efforts to
protect visibility in other states.

With respect to establishing that
emissions from sources in the state
would not interfere with measures in
other states to protect visibility, the
2006 Guidance recommended that states
make a submission indicating that it
was premature, at that time, to
determine whether there would be any
interference with measures in the
applicable SIP for another state
designed to “protect visibility” until the
submission and approval of regional
haze SIPs. Regional haze SIPs were
required to be submitted by December
17, 2007. See 74 FR 2392. At this later
point in time, however, EPA believes it
is now necessary to evaluate such
110(a)(2)(D)(i) submissions from a state
to ensure that the existing SIP, or the
SIP as modified by the submission,
contains adequate provisions to prevent
interference with the visibility programs
of other states, such as for consistency
with the assumptions for controls relied
upon by other states in establishing
reasonable progress goals to address
regional haze.

The regional haze program, as
reflected in the RHR, recognizes the
importance of addressing the long-range
transport of pollutants for visibility and
encourages states to work together to
develop plans to address haze. The
regulations explicitly require each state
to address its “share” of the emission
reductions needed to meet the
reasonable progress goals for
neighboring Class I areas. States
working together through a regional
planning process, are required to
address an agreed upon share of their
contribution to visibility impairment in
the Class I areas of their neighbors. 40
CFR 51.308(d)(3)(ii). Given these
requirements, we anticipate that
regional haze SIPs will contain
measures that will achieve these
emissions reductions, and that these
measures will meet the requirements of
section 110(a)(2)(D)(@).

As aresult of the regional planning
efforts in the West, all states in the
WRAP region contributed information
to a Technical Support System (TSS)
which provides an analysis of the
causes of haze, and the levels of
contribution from all sources within
each state to the visibility degradation of
each Class I area. The WRAP States
consulted in the development of
reasonable progress goals, using the
products of this technical consultation
process to co-develop their reasonable
progress goals for the Western Class I
areas. The modeling done by the WRAP
relied on assumptions regarding
emissions over the relevant planning
period and embedded in these
assumptions were anticipated emissions

reductions in each of the States in the
WRAP, including reductions from
BART and other measures to be adopted
as part of the State’s long term strategy
for addressing regional haze. The
reasonable progress goals in the draft
and final regional haze SIPs that have
now been prepared by States in the
West accordingly are based, in part, on
the emissions reductions from nearby
States that were agreed on through the
WRAP process.

Idaho submitted a Regional Haze SIP
on October 25, 2010, to address the
requirements of the RHR and the good
neighbor provisions of section
110(a)(2)(D)(i) regarding visibility for
the 1997 8-hour ozone NAAQS and the
1997 PM2.5 NAAQS. EPA has reviewed
the submittal and concluded at this time
to propose to take action on only certain
elements of Idaho’s Regional Haze SIP.
EPA is required at this time, to propose
to take action either to approve Idaho’s
SIP submittal, or otherwise to take
action to meet the requirements of
section 110(a)(2)(D)(i)(II) regarding
visibility.5 EPA is proposing to find that
certain elements of Idaho’s Regional
Haze SIP submittal meet these
requirements. In particular, as explained
in section IV of this action, EPA is
proposing to find that the BART
measures in Idaho’s Regional Haze SIP
submittal, which EPA is proposing to
approve in this action, will also mean
that the Idaho SIP meets the
requirements of section
110(a)(2)(D)(1)(I) regarding visibility for
the 1997 8-hour ozone and 1997 PM2.5
NAAQS.

II. Requirements for Regional Haze
SIPs

A. The CAA and the Regional Haze Rule

Regional haze SIPs must assure
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas.
Section 169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

5 Wildearth Guardians v. Jackson, Case No. 4:09—
CV-02453-CW (N.D. Calif.)
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B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview
(dv) as the principal metric for
measuring visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility is
determined by measuring the visual
range (or deciview), which is the
greatest distance, in kilometers or miles,
at which a dark object can be viewed
against the sky. The deciview is a useful
measure for tracking progress in
improving visibility, because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.6

The deciview is used in expressing
reasonable progress goals (which are
interim visibility goals towards meeting
the national visibility goal), defining
baseline, current, and natural
conditions, and tracking changes in
visibility. The regional haze SIPs must
contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by manmade air
pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., manmade sources of air
pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submittal and
periodically review progress every five
years midway through each 10-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20% least impaired
(“best”) and 20% most impaired
(“worst”) visibility days over a specified
time period at each of their Class I areas.
In addition, states must also develop an
estimate of natural visibility conditions
for the purpose of comparing progress
toward the national goal. Natural
visibility is determined by estimating
the natural concentrations of pollutants
that cause visibility impairment and
then calculating total light extinction

6 The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999).

based on those estimates. EPA has
provided guidance to states regarding
how to calculate baseline, natural and
current visibility conditions in
documents titled, EPA’s Guidance for
Estimating Natural Visibility Conditions
Under the Regional Haze Rule,
September 2003, (EPA-454/B-03-005
located at http://www.epa.gov/ttncaaa1/
t1/memoranda/rh_envcurhr _gd.pdf),
(hereinafter referred to as “EPA’s
2003Natural Visibility Guidance”), and
Guidance for Tracking Progress Under
the Regional Haze Rule (EPA—454/B—
03—-004 September 2003 located at
http://www.epa.gov/ttncaaa1/t1/
memoranda/rh_tpurhr gd.pdf),
(hereinafter referred to as “EPA’s 2003
Tracking Progress Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions” were the
starting points for assessing “current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20% least
impaired days and 20% most impaired
days for each calendar year from 2000
to 2004. Using monitoring data for 2000
through 2004, states are required to
calculate the average degree of visibility
impairment for each Class I area, based
on the average of annual values over the
five-year period. The comparison of
initial baseline visibility conditions to
natural visibility conditions indicates
the amount of improvement necessary
to attain natural visibility, while the
future comparison of baseline
conditions to the then current
conditions will indicate the amount of
progress made. In general, the 2000—
2004 baseline time period is considered
the time from which improvement in
visibility is measured.

C. Consultation With States and Federal
Land Managers

The RHR requires that states consult
with Federal Land Managers (FLMs)
before adopting and submitting their
SIPs. 40 CFR 51.308(i). States must
provide FLMs an opportunity for
consultation, in person and at least 60
days prior to holding any public hearing
on the SIP. This consultation must
include the opportunity for the FLMs to
discuss their assessment of visibility
impairment in any Class I area and to
offer recommendations on the
development of the reasonable progress
goals and on the development and
implementation of strategies to address
visibility impairment. Further, a state
must include in its SIP a description of
how it addressed any comments
provided by the FLMs. Finally, a SIP
must provide procedures for continuing
consultation between the state and

FLMs regarding the state’s visibility
protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

D. Best Available Retrofit Technology

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, section
169A(b)(2)(A) of the CAA requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources 7 built between 1962
and 1977 procure, install, and operate
the “Best Available Retrofit Technology”
as determined by the state. States are
directed to conduct BART
determinations for such sources that
may be anticipated to cause or
contribute to any visibility impairment
in a Class I area. Rather than requiring
source-specific BART controls, states
also have the flexibility to adopt an
emissions trading program or other
alternative program as long as the
alternative provides greater reasonable
progress towards improving visibility
than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
appendix Y to 40 CFR Part 51
(hereinafter referred to as the “BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
applicability determination for a fossil
fuel-fired electric generating plant with
a total generating capacity in excess of
750 megawatts, a state must use the
approach set forth in the BART
Guidelines. A state is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO,, NOx, and PM. EPA
has indicated that states should use
their best judgment in determining

7 The set of “major stationary sources” potentially
subject to BART is listed in CAA section 169A(g)(7).
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