“‘iﬁo 12-3-10 Friday
T R . r Vol. 75 No. 232 Dec. 3, 2010

Pages 75363-75618

ISUET

0

Mederal Re 0



II Federal Register/Vol. 75, No.

232/ Friday, December 3, 2010

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register, www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 75 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, December 7, 2010

9 am.-12:30 p.m.

WHERE: Office of the Federal Register

Conference Room, Suite 700

800 North Capitol Street, NW.

‘Washington, DC 20002

RESERVATIONS: (202) 741-6008



http://www.federalregister.gov
http://www.gpoaccess.gov/nara
http://www.gpoaccess.gov/nara
mailto:gpoaccess@gpo.gov
http://bookstore.gpo.gov

11

Contents

Federal Register
Vol. 75, No. 232

Friday, December 3, 2010

Agency for Healthcare Research and Quality
NOTICES
Children’s Health Insurance Program Reauthorization Act:
Priority Setting for Pediatric Quality Measures Program,
75469-75471
Patient Safety Organizations:
Voluntary Delisting, 75471-75473

Agency for International Development

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 75451

Agriculture Department
See Forest Service

Blind or Severely Disabled, Committee for Purchase From
People Who Are

See Committee for Purchase From People Who Are Blind or
Severely Disabled

Census Bureau
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
2012 Economic Census General Classification Report,
75452-75453

Centers for Disease Control and Prevention
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 75473-75474
Meetings:
National Conversation on Public Health and Chemical
Exposures Leadership Council, 75474-75475

Centers for Medicare & Medicaid Services

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 75475

Coast Guard

NOTICES

Maritime Security Directive 104—6 (Rev 4); Guidelines for
U.S. Vessels Operating in High Risk Waters, 75486—
75487

Commerce Department

See Census Bureau

See Industry and Security Bureau

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement List; Additions and Deletions, 7546175462

Commodity Futures Trading Commission
PROPOSED RULES
Protection of Collateral of Counterparties to Uncleared
Swaps:
Treatment of Securities in a Portfolio Margining Account
in a Commodity Broker Bankruptcy, 75432-75439

Community Development Financial Institutions Fund
RULES
Capital Magnet Fund, 75376-75389

Comptroller of the Currency

RULES

Confidentiality of Suspicious Activity Reports, 75576—
75583

Standards Governing the Release of a Suspicious Activity
Report, 75574-75576

Consumer Product Safety Commission
NOTICES
Meetings; Sunshine Act, 75462

Defense Acquisition Regulations System
PROPOSED RULES
Defense Federal Acquisition Regulation Supplement:
Business Systems-Definition and Administration, 75550—
75572
Government Property, 75444—-75448

Defense Department
See Defense Acquisition Regulations System

Drug Enforcement Administration
NOTICES
Importers of Controlled Substances; Applications:
Chattem Chemicals, Inc., Chattanooga, TN, 75495—75496
Clinical Supplies Management, Inc., Fargo, ND, 75494—
75495
Fisher Clinical Services, Inc., Allentown, PA, 75495
Meridian Medical Technologies, St. Louis, MO, 75496
Mylan Technologies, Inc., Saint Albans, VT, 75494
Tocris Cookson, Inc., Ellisville, MO, 75496—-75497
Importers of Controlled Substances; Registrations:
Lipomed, Inc., Cambridge, MA, 75497
Manufacturers of Controlled Substances; Applications:
Agilent Technologies, Lake Forest, CA, 75498
Chattem Chemicals, Inc., Chattanooga, TN, 7549775498
Siegfried (USA), Inc., Pennsville, NJ, 75497
Manufacturers of Controlled Substances; Registrations:
Boehringer Ingelheim Chemicals, Inc., Petersburg, VA,
75498

Education Department

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 75462—75463

Energy Department
RULES
Conduct of Employees and Former Employees; Exemption
from Post-Employment:
Restrictions for Communications Furnishing Scientific or
Technological Information, 75373-75376



v Federal Register/Vol. 75, No. 232/ Friday, December 3, 2010/ Contents

Environmental Protection Agency
RULES
Pesticide Tolerances:
Metrafenone, 75389-75393
NOTICES
Clean Air Act Operating Permit Program:
Petition to Object to Title V Permit for Luke Paper Co.,
Luke, MD, 75463

Executive Office of the President
See Presidential Documents

Federal Communications Commission
RULES
National Broadband Plan For Our Future:
Schools and Libraries Universal Service Support
Mechanism, 75393-75416
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 75463—-75468

Federal Deposit Insurance Corporation

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 75468

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 75468

Federal Highway Administration

NOTICES

Surface Transportation Project Delivery Pilot Program:
Caltrans Audit Report, 75532-75539

Federal Maritime Commission
NOTICES
Meetings; Sunshine Act, 75469

Federal Motor Carrier Safety Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Training Certification for Drivers of Longer Combination
Vehicles, 75539-75540
Petitions for Determination; Identification of Interstate
Motor Vehicles:
The Port Authority of New York and New Jersey Drayage
Truck Registry Sticker Display Requirements, 75540—
75542
Qualification of Drivers; Exemption Renewals; Vision,
75542

Federal Railroad Administration
PROPOSED RULES
Federal Railroad Safety Laws or Federal Railroad
Administration Safety Regulations or Orders:
Revisions to Schedules of Civil Penalties for Violations;
Extension of Comment Period, 75448-75449
NOTICES
Petitions for Waivers of Compliance:
Albany Port Railroad Corp., 75542—75543

Federal Reserve System
NOTICES
Changes in Bank Control:
Acquisitions of Shares of Bank or Bank Holding
Company, 75469

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 75469

Fish and Wildlife Service

NOTICES

Endangered and Threatened Species Permit Applications,
75489-75490

Endangered Species; Marine Mammals; Issuance of Permits,
75490-75491

Permit Applications; Endangered Species, 75491-75492

Food and Drug Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Index of Legally Marketed Unapproved New Animal
Drugs for Minor Species, 75475-75477, 75481-75482
Study of Clinical Efficacy Information in Professional
Labeling and Direct-to-Consumer Print
Advertisements for Prescription Drugs, 75477-75481
Draft Guidance for Industry on Residual Solvents in Animal
Drug Products; Questions and Answers; Availability,
75482-75483
Guidance for Industry: Recommendations for Blood
Establishments; Availability:
Training of Back-Up Personnel, Assessment of Blood
Donor Suitability, and Reporting Certain Changes to
an Approved Application, 75483-75484

Forest Service
NOTICES
Applications:
Kern and Tulare Counties Resource Advisory Committee,
75451
Meetings:
Dixie Resource Advisory Committee, 75452

Health and Human Services Department

See Agency for Healthcare Research and Quality

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Food and Drug Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

Homeland Security Department
See Coast Guard

Housing and Urban Development Department

NOTICES

Federal Property Suitable as Facilities to Assist the
Homeless, 75487-75489

Performance Review Board, 75489

Industry and Security Bureau
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Five-Year Records Retention Requirement for Export
Transactions and Boycott Actions, 75453-75454
Technical Data Letter of Explanation, 75453

Interior Department

See Fish and Wildlife Service
See Land Management Bureau
See National Park Service



Federal Register/Vol. 75, No. 232/ Friday, December 3, 2010/ Contents AV

Internal Revenue Service

PROPOSED RULES

Specified Tax Return Preparers Required to File Individual
Income Tax Returns Using Magnetic Media, 75439—
75444

International Trade Administration
NOTICES
Extensions of Time Limits for Final Results of Antidumping
Duty Administrative Reviews:
Laminated Woven Sacks from People’s Republic of
China, 75454
Polyethylene Retail Carrier Bags from Thailand, 75454—
75455
Final Results of Full Sunset Review of Countervailing Duty
Orders:
Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel
Products from Brazil, 75455-75457

Justice Department
See Drug Enforcement Administration

Labor Department
See Mine Safety and Health Administration
See Occupational Safety and Health Administration

Land Management Bureau
NOTICES
Environmental Impact Statements; Availability, etc.:
One Nevada Transmission Line (ON Line Project)
Nevada, 75492
Realty Action:
Recreation and Public Purposes Act Classification, San
Juan County, UT, 75492-75493

Maritime Administration
NOTICES
Administrative Waivers of Coastwise Trade Laws:
Vessel Family Time, 75545
Vessel Seagrass, 75543
Vessel Sitara, 75543—75544
Vessel Work N Girl, 75544

Mine Safety and Health Administration

NOTICES

Petitions for Modification of Existing Mandatory Safety
Standards, 75498-75499

National Institute of Standards and Technology
NOTICES
Meetings:
Advisory Committee on Earthquake Hazards Reduction,
75457-75458

National Institutes of Health
NOTICES
Meetings:
Center for Scientific Review, 75484

National Oceanic and Atmospheric Administration
RULES
Atlantic Highly Migratory Species:

Inseason Action to Close the Commercial Non-Sandbar
Large Coastal Shark Fishery in the Atlantic Region,
75416

Magnuson—Stevens Act Provisions:

Fisheries off West Coast States; Pacific Coast Groundfish
Fishery; Inseason Adjustments to Fishery
Management Measures, 75417-75431

PROPOSED RULES
Magnuson—Stevens Act Provisions; Fisheries Off West Coast
States:
Pacific Coast Groundfish Fishery; Comment Period
Extension, 75449-75450
NOTICES
Applications:
Marine Mammals; File No. 15488, 75458
Atlantic Highly Migratory Species:
Exempted Fishing, Scientific Research, Display, and
Chartering Permits; Letters of Acknowledgment,
75458-75461

National Park Service
NOTICES
National Register of Historic Places:
Pending Nominations and Related Actions, 75493-75494

National Science Foundation
NOTICES
Meetings:
Proposal Review, 75501
Permit Applications Received under the Antarctic
Conservation Act of 1978, 75501-75502

Nuclear Regulatory Commission

NOTICES

Appointments to Performance Review Board for Senior
Executive Service, 75502

Occupational Safety and Health Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Material Hoists, Personnel Hoists, and Elevators
Standard, 75500-75501

Personnel Management Office
RULES
Absence and Leave; Sick Leave, 75363—75373

Presidential Documents
PROCLAMATIONS
Special Observances:
Critical Infrastructure Protection Month (Proc. 8607),
75611-75614
Helsinki Human Rights Day (Proc. 8608), 75615—75616
World AIDS Day (Proc. 8609), 75617—75618

Securities and Exchange Commission
NOTICES
Orders Extending and Modifying Temporary Exemptions
under 1934 Securities Exchange Act:
ICE Trust U.S. LLG; Central Clearing of Credit Default
Swaps, 7550275518
Orders Extending Temporary Conditional Exemptions
under 1934 Securities Exchange Act:
Chicago Mercantile Exchange Inc.; Central Clearing of
Credit Default Swaps, 75522-75524
Eurex Clearing AG; Central Clearing of Credit Default
Swaps, 75518-75520
ICE Clear Europe, Ltd.; Central Clearing of Credit Default
Swaps, 75520-75522
Self-Regulatory Organizations; Proposed Rule Changes:
BATS Exchange, Inc., 75526—75527
Financial Industry Regulatory Authority, Inc., 75529—
75530
New York Stock Exchange LLC, 7553075532



VI Federal Register/Vol. 75, No. 232/ Friday, December 3, 2010/ Contents

NYSE Amex LLC, 75524—-75526
NYSE Arca, Inc., 75527-75529

State Department
NOTICES
Meetings:
Shipping Coordinating Committee, 75532

Substance Abuse and Mental Health Services
Administration

NOTICES

Current List of Laboratories that Meet Minimum Standards
to Engage in Urine Drug Testing for Federal Agencies,
75485-75486

Surface Transportation Board
NOTICES
Acquisition and Operation Exemptions:
New York New Jersey Rail, LLC, Hudson County, NJ,
75545
Corporate Family Merger Exemptions:
CSX Transportation, Inc.; Atlanta, Knoxville and
Northern Railway Co., et al., 75545-75546

Thrift Supervision Office

RULES

Confidentiality of Suspicious Activity Reports, 75586—
75593

Standards Governing the Release of a Suspicious Activity
Report, 75583-75586

NOTICES

Approval of Conversion Application:
SI Financial Group, Inc., Willimantic, CT, 75548

Transportation Department

See Federal Highway Administration

See Federal Motor Carrier Safety Administration
See Federal Railroad Administration

See Maritime Administration

See Surface Transportation Board

Treasury Department
See Community Development Financial Institutions Fund

See Comptroller of the Currency

See Internal Revenue Service

See Thrift Supervision Office

RULES

Confidentiality of Suspicious Activity Reports, 75593—
75607

Final Interpretative Guidance:

Sharing Suspicious Activity Reports by Depository
Institutions and Securities Broker-Dealers, etc.,
75607-75610

NOTICES
Privacy Act; Systems of Records, 75546—75548

Separate Parts In This Issue

Part Il
Defense Department, Defense Acquisition Regulations
System, 75550-75572

Part lll

Treasury Department, Comptroller of the Currency, 75574—
75583

Treasury Department, Thrift Supervision Office, 75583—
75593

Treasury Department, 75593-75610

Part IV
Presidential Documents, 75611-75618

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 75, No. 232/ Friday, December 3, 2010/ Contents

VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR 1 75417
Proclamations: Proposed Rules:

31 CFR
103 (2 documents) ......... 75593,
75607

40 CFR
75389

75393

49 CFR
Proposed Rules:




75363

Rules and Regulations

Federal Register
Vol. 75, No. 232

Friday, December 3, 2010

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206—-AL91

Absence and Leave; Sick Leave

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing final regulations
on the use of sick leave and advanced
sick leave for serious communicable
diseases, including pandemic influenza
when appropriate. We are also
permitting employees to substitute up to
26 weeks of accrued or accumulated
sick leave for unpaid Family and
Medical Leave Act (FMLA) leave to care
for a seriously injured or ill covered
servicemember, as authorized under the
National Defense Authorization Act for
Fiscal Year 2008, including up to 30
days of advanced sick leave for this
purpose. Finally, we are reorganizing
the existing sick leave regulations to
enhance reader understanding and
administration of the program.

DATES: Effective Date: These regulations
are effective on January 3, 2011.

FOR FURTHER INFORMATION CONTACT:
Doris Rippey by telephone at (202) 606—
2858; by fax at (202) 606—-0824; or by e-
mail at pay-performance-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management (OPM)
is issuing final regulations to address:
(1) The use of sick leave for exposure to
a communicable disease, (2) the
purposes for and limitations on the use
of advanced sick leave, and (3) the
substitution of up to 26 weeks of sick
leave for unpaid Family and Medical
Leave Act (FMLA) leave to care for a
seriously injured or ill covered
servicemember. These changes are

incorporated into 5 CFR part 630,
subpart D.

Please note that these final regulations
are in response to only a portion of
OPM'’s proposed regulations (74 FR
43064) issued on August 26, 2009, to
implement section 585(b) of the
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2008 (Pub.
L. 110-181, January 28, 2008) that
amended the FMLA provisions in 5
U.S.C. 6381-6383 to provide that a
Federal employee who is the spouse,
son, daughter, parent, or next of kin of
a covered servicemember with a serious
injury or illness is entitled to up to a
total of 26 administrative workweeks of
unpaid FMLA leave during a single 12-
month period to care for the covered
servicemember. Comments received on
the portion of the proposed rules at 5
CFR part 630, subpart L, will be
addressed in a separate publication. The
proposed regulations in their entirety
are available at http://
edocket.access.gpo.gov/2009/E9-
20610.htm.

Subsequent to the publication of our
proposed regulations issued on August
26, 2009, the NDAA for FY 2010 (Pub.
L. 111-84, October 28, 2009) made
additional amendments to the FMLA
provisions in 5 U.S.C. 6381-6383. These
amendments: (1) Provide a new
entitlement to qualifying exigency leave
for Federal employees covered by
OPM’s FMLA regulations under title II
of the FMLA parallel to the entitlement
provided to employees covered by the
Department of Labor’s (DOL’s) FMLA
regulations under title I of the FMLA,
and (2) expand the coverage for the 26-
week entitlement for family members to
care for a covered servicemember
undergoing medical treatment,
recuperation, or therapy, for a serious
injury or illness by amending the
definitions of “covered servicemember”
and “serious injury or illness.”
Incorporating these changes into OPM’s
FMLA regulations requires consultation
with the Department of Defense and the
Department of Veterans Affairs. Since 5
U.S.C. 6387 requires OPM to prescribe
regulations consistent, to the extent
appropriate, with the regulations
prescribed by the Secretary of Labor to
carry out title I of the FMLA, it will not
be possible for OPM to issue regulations
implementing the NDAA for FY 2008
and 2010 changes until DOL issues its
final FMLA regulations implementing

the NDAA for FY 2010 FMLA
amendments. Therefore, we have
decided to separate the FMLA portion
(subpart L) from the sick leave portion
(subpart D) of the proposed regulations.
This will allow OPM to expedite the
final sick leave regulations, providing
agencies and employees with additional
flexibilities in planning for serious
communicable diseases, including
pandemic influenza when appropriate,
by permitting the use of sick leave and
advanced sick leave if the employee or
his or her family member is exposed to
a serious communicable disease that
would jeopardize the health of others.

The 60-day comment period ended on
October 26, 2009. A total of 12
comments were received addressing the
changes to the sick leave regulations
under 5 CFR part 630, subpart D, from
five agencies, three labor organizations,
two professional organizations, and two
individuals. The overall comments were
overwhelmingly positive and support
the changes recommended to our sick
leave regulations. The following
responds to the comments received on
our proposed regulation.

Use of Sick Leave for Exposure to a
Communicable Disease

In our guidance “Human Resources
Flexibilities Available to Assist Federal
Employees During Emergencies” (CPM
2009-09, May 5, 2009), OPM reminded
agencies of the policies and procedures
developed in planning for a pandemic
influenza and provided references to a
substantial amount of information and
advice on human resources (HR) rules
and flexibilities available on OPM’s
Web site. See http://www.chcoc.gov/
Transmittals/TransmittalDetails.
aspx?TransmittallD=2248. During a
pandemic influenza or other emergency
situation, Federal agencies will be
expected to achieve two equally
important goals: (1) Protect the Federal
workforce, and (2) ensure the continuity
of operations. OPM’s Web site contains
significant guidance, developed in
consultation with the Centers for
Disease Control and Prevention (CDC),
on keeping the Federal workforce
healthy during a pandemic influenza by
employing social distancing
interventions (as warranted by the
severity of the pandemic) such as
telework, alternative work schedules,
evacuation, and various leave
flexibilities. In particular, supervisors
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should encourage telework and
alternative work schedules to help
prevent the spread of flu in their
workplace during a severe pandemic.
This will allow employees to continue
to work or function while limiting
contact with others, help maintain
continuity of operations, and help
employees manage their health and
their family’s needs. Before approving a
particular leave option, federal
supervisors should review applicable
policies set forth in collective
bargaining agreements and agency-
specific human resource guidance. See
http://www.opm.gov/pandemic/. These
final regulations provide another tool
for agencies to use for social distancing
purposes that will help protect the
Federal workforce. The current sick
leave regulations allow an employee to
use sick leave if health authorities or a
health care provider determine that the
employee’s presence on the job would
jeopardize the health of others because
of exposure to a communicable disease.
The final regulations allow an employee
to use sick leave to care for a family
member who has been similarly
exposed.

Two labor organizations, two
professional organizations, and one
individual were very supportive of the
proposed change made to this portion of
the regulations to allow an employee to
use sick leave to care for a family
member who has been exposed to a
communicable disease when it has been
determined by the health authorities
having jurisdiction or by a health care
provider that the family member’s
presence in the community would
jeopardize the health of others because
of the family member’s exposure to a
communicable disease. The two
professional organizations strongly
approved of the positive steps taken that
make Federal sick leave as flexible as
possible to deal with the threat of
infectious disease. They also supported
advancing sick leave to employees and
allowing employees to use sick leave to
care for family members who have been
exposed to a communicable disease. A
labor organization noted that these
changes will help Federal employees
protect themselves, their family
members, and their co-workers from
contracting and spreading a serious
communicable disease.

Definition of Communicable Disease

The use of sick leave due to exposure
to a communicable disease would be
limited to circumstances where
exposure alone would jeopardize the
health of others and would only arise in
cases of serious communicable diseases,
such as communicable diseases where

Federal isolation and quarantine are
authorized. Isolation means the
separation of persons who have a
specific infectious illness from those
who are healthy and the restriction of
their movement to stop the spread of
that illness. Quarantine means the
separation and restriction of movement
of persons who, while not yet ill, have
been exposed to an infectious agent and
therefore may become infectious. As
mentioned in the supplementary
information accompanying the proposed
regulations, the current consolidated list
of communicable diseases for which
Federal isolation and quarantine are
authorized includes (as determined by
the Secretary of Health and Human
Services and published in Executive
order): Cholera, diphtheria, infectious
tuberculosis, plague, smallpox, yellow
fever, viral hemorrhagic fevers, Severe
Acute Respiratory Syndrome (SARS),
and influenza that causes or has the
potential to cause a pandemic. (See
Executive Order 13295, as amended by
Executive Order 13375, consistent with
42 U.S.C. 264(b).) This provides an
illustrative, but not exhaustive, list of
the types of serious communicable
diseases where exposure alone would
jeopardize the health of others, thereby
allowing the use of sick leave for
exposure to a communicable disease.

While the list of serious
communicable diseases was not
included in the text of the proposed
regulations, OPM requested comments
on whether additional changes to the
regulatory text would help clarify the
limited cases in which the situation
would meet the threshold of
communicable disease. We received
responses from three agencies and two
professional organizations. Generally,
agencies requested that the list of
communicable diseases provided in the
supplementary information
accompanying the proposed regulations
be included in the regulations
themselves. In contrast however, one
labor organization and one professional
organization did not believe additional
regulatory language was necessary since
the narrowness of the term
communicable disease is evident from
the determination that must be made by
the health authorities or a health care
provider that the employee or family
member could jeopardize the health of
others because of his or her exposure to
a communicable disease. They believe
we should maintain flexibility for new
and emerging infectious diseases which
may not yet be on the current list for
which Federal isolation and quarantine
are authorized. The labor organization
stated that the proposed language would

preserve the necessary flexibility to
adapt rapidly if new communicable
diseases emerge.

While we understand the agencies’
request for more information in the
regulatory text, the CDC list of
communicable diseases where Federal
isolation and quarantine are authorized
may be updated as vaccinations are
developed or when influenza mutates
into new strains that have the potential
to cause a pandemic. The
Administrative Procedures Act
establishes rules for the regulatory
process, which would mean that, if the
list were included in the regulations,
OPM would not be able to update the
list of communicable diseases in a
timeframe that is useful to our
customers. For the reasons listed above,
OPM is not adding this list to its
regulations. As a result, when reviewing
a request for sick leave for exposure to
a communicable disease, we strongly
encourage agencies to refer to CDC’s
Web site for the current list of
communicable diseases for which
Federal isolation and quarantine are
authorized.

Determinations of Communicable
Disease—Pandemic Influenza

Determinations of communicable
disease are made by the CDC. While
influenza that causes or has the
potential to cause a pandemic may be
on the list of serious communicable
diseases for which Federal isolation and
quarantine are authorized, influenza
will not automatically meet the criteria
of a communicable disease for sick leave
purposes. Influenza that has the
potential to cause a pandemic is very
broad and can encompass many
variations of the flu. However, to
highlight the limited circumstances in
which this new sick leave provision
would apply, pandemic influenza
would not meet the threshold of a
serious communicable disease until the
CDC has declared that exposure alone is
enough to jeopardize the health of
others. During a potential pandemic
influenza, the CDC will assess the risk
factors of the influenza, provide
guidance to health authorities and
health care providers on pandemic
status, and recommend appropriate
guidelines to prevent the spread of the
influenza. OPM will work with the CDC
to provide agencies and employees with
ongoing information regarding the
impact of the pandemic influenza on the
health of the Federal workforce and the
appropriate use of HR flexibilities to
keep employees safe. While agencies
have the discretion to administer their
sick leave programs, they should await
specific guidance from the appropriate
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officials (e.g., CDC, OPM) to determine
whether the use of sick leave is
appropriate for exposure to a
communicable disease. The use of sick
leave for exposure to a communicable
disease should be used only in very
limited circumstances, and agencies
should not grant sick leave for this
purpose until they receive guidance
from the appropriate officials.

For example, for the 2009-2010 H1N1
influenza season, the CDC has provided
ongoing guidance designed to prevent
the spread of the influenza in the
workplace. Because there was no
determination that exposure alone
would jeopardize the health of others,
the CDC advised that an employee could
continue to go to work if a member of
the employee’s household had
contracted 2009-2010 HIN1 influenza.
OPM also issued workplace guidance
entitled “Pandemic Influenza 2009:
Additional Guidance” (CPM 2009-14,
July 31, 2009) and collaborated with the
CDC in issuing “Preparing for the Flu—
A Communication Toolkit for the
Federal Workforce.” See documents at
http://www.chcoc.gov/Transmittals/
TransmittalDetails.aspx?
TransmittallD=2452 and http://
www.flu.gov/professional/federal/
workplace/federal toolkit.pdf,
respectively. Following CDC guidance
that exposure to 2009—2010 H1N1
influenza would not jeopardize the
health of others, agencies should not
have granted any employee exposed to
H1N1 influenza sick leave for exposure
to communicable disease. Should an
influenza become more serious and
require quarantine of exposed
individuals, the CDC would issue
guidance on the procedures to be
followed. Based on that information,
OPM would issue appropriate guidance
to keep Federal employees safe while
maintaining continuity of operations.

Determinations of Communicable
Disease—Non-Pandemic

For examples of non-pandemic
diseases that automatically meet the
criteria of a serious communicable
disease for sick leave purposes, agencies
should refer to the CDC list of
communicable diseases for which
Federal isolation and quarantine are
authorized. Excluding influenza that
causes or has the potential to cause
pandemic, for the reasons cited
previously, the CDC has already
determined that an individual’s
exposure to any of the other listed
diseases would jeopardize the health of
others. A health authority or health care
provider can then advise that an
employee or his or her family member
has been exposed to a communicable

disease that would jeopardize the health
of others. If the disease is not on the
CDC list of communicable diseases for
which Federal isolation and quarantine
are authorized, and a health authority or
health care provider has concerns that
an employee’s or employee’s family
member has been exposed to a
communicable disease that could
jeopardize the health of others at the
workplace or in the community, the
health authority or health care provider
should contact CDC for evaluation of the
risk factors and further
recommendations.

Health Authority or Health Care
Provider

One agency asked OPM to emphasize
that a relevant health authority or health
care provider must make a
determination that the family member’s
presence in the community could put
others’ health at risk. We believe the
proposed regulations at 5 CFR
630.401(a)(3)(iii) stating that sick leave
is authorized when an employee
“provides care for a family member
* * * (iii) who would, as determined by
the health authorities having
jurisdiction or by a health care provider,
jeopardize the health of others by that
family member’s presence in the
community because of exposure to a
communicable disease” already
addressed this issue. Therefore, we are
making no changes in the final
regulations.

Another agency asked for a definition
of “health authorities.” We do not
believe adding a definition of health
authorities to the regulations would be
helpful. Communicable diseases can
cover widespread geographic areas, but
may also be localized in scattered
outbreaks. The health authorities having
jurisdiction may be different, depending
on the area affected by the
communicable disease. Guidance on a
widespread communicable disease
would be issued by the CDC. Scattered
outbreaks of a communicable disease
would be handled by Federal, State or
local health authorities.

Requirement for Medical
Documentation

One agency and one professional
organization questioned the type of
medical certification required to support
a request for sick leave due to exposure
to communicable disease, if any.
Another agency asked if exposure to a
communicable disease is to be treated as
a serious health condition for purposes
of medical documentation requirements.
Another agency asked whether “one’s
personal physician stating the person is
contagious” is all that is required to

grant sick leave to care for a family
member who has been exposed to a
communicable disease.

In a memorandum to Chief Human
Capital Officers on January 29, 2010,
(CPM-2010-02) at http://
www.chcoc.gov/Transmittals/
TransmittalDetails.aspx?
Transmittalld=2831, OPM noted that if
influenza becomes widespread in a
given geographic area, the demands on
medical providers and facilities would
be great, and employees may have
difficulty obtaining timely
documentation to support their requests
for use of sick leave. If that occurs,
agencies should consider rela