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Presidential Documents

Title 3—

The President

Proclamation 8586 of October 15, 2010

National Character Counts Week, 2010

By the President of the United States of America

A Proclamation

America’s strength, even in the most challenging of times, is found in
the spirit and character of our people. During National Character Counts
Week, we reflect upon the values of equality, fairness, and compassion
that lie at the heart of our country. These qualities resonate in the countless
humanitarian acts and deep social consciousness of our citizens. From lend-
ing a hand to those in need to caring for the sick, selfless service is a
fundamental American ideal, and one we must instill in our children and
grandchildren.

The strength and character of our country have always come from our
ability to recognize ourselves in one another. Concern for the well-being
of our fellow Americans has shaped our Nation’s development and will
continue to cast our future. As parents and educators, community leaders
and mentors, we share the responsibility for instilling in our children this
fundamental principle. By demonstrating shared values such as respect,
curiosity, integrity, courage, honesty, and patriotism, we help our youth
develop the strength of character that is the mark of our great Nation.
In turn, our young people will serve as models of mutual regard and civility,
and share in the responsibility to maintain our schools and neighborhoods
as safe, supportive, and inclusive environments.

Across America, countless individuals reflect our highest ideals by offering
their time and energy to help make our communities safer, more nurturing
places to live. Their service results from a decision to become engaged,
and it often becomes a lifelong commitment. During National Character
Counts Week, let us take this opportunity to celebrate the generosity of
America’s character, and to fortify and inspire it in our next generation
of leaders.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim October 17 through
October 23, 2010, as National Character Counts Week. I call upon all public
officials, educators, parents, students, and Americans to observe this week
with appropriate ceremonies, activities, and programs.
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IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day
of October, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fifth.

[FR Doc. 2010-26554
Filed 10-19-10; 8:45 am]
Billing code 3195-W1-P
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Proclamation 8587 of October 15, 2010

National Forest Products Week, 2010

By the President of the United States of America

A Proclamation

Since the first communities and settlements in our Nation, forests and their
products have played a vital role in our growth and economic development.
Forests have also enhanced the splendor of our surroundings, served as
wildlife habitats, provided places for recreational activities, and offered se-
rene settings for contemplation. As we mark the 50th anniversary of National
Forest Products Week, we recognize the enduring value of forests as sustain-
able, renewable, and bountiful resources, and we recommit to our steward-
ship and efforts to further their conservation.

Our Nation’s forests provide us with clean water and air, wood, wildlife,
recreation, and beauty. Forest products can be seen in myriad places in
our daily lives, from the houses we live in to the paper we write on.
National Forest Products Week draws attention to these invaluable resources,
and to the importance of ensuring our forests remain flourishing ecosystems
that will provide indispensable benefits for current and future generations.
Every forested acre represents an opportunity to reduce the effects of climate
change; to protect habitats and communities; to explore nature; to provide
clean air and water; and to produce raw materials like timber, fiber, and
biomass.

Earlier this year, I launched the America’s Great Outdoors Initiative to
develop a 21st-century conservation agenda that will reconnect Americans
with the outdoors and protect our Nation’s vast and varied natural heritage.
Senior officials from my Administration have been traveling across America
to learn about innovative ways that private landowners; State, local, and
tribal governments; conservationists; and other concerned citizens are coming
together to preserve our natural resources. They have also heard about
the many benefits our forests and their products provide the Nation.

In this time of economic recovery, we must not forget the jobs created
and supported by forest management and restoration, as well as the signifi-
cant contributions made by the Americans who work in these sectors. They
not only help bring forest products to market, but also spur innovative
ways to move our country forward. Forests provide renewable and recyclable
commodities, and scientific exploration can find new frontiers of growth
in their application. Through new technologies, we have made progress
in nanotechnology, enhanced biofuels and biochemicals; expanded our
knowledge of medicinal plants; and examined more sustainable green build-
ing practices. Through careful conservation of our forests, we can ensure
future generations will be able to both enjoy these national treasures and
expand upon the many uses we have for their products today.

To recognize the importance of products from our forests, the Congress,
by Public Law 86-753 (36 U.S.C. 123), as amended, has designated the
week beginning on the third Sunday in October of each year as National
Forest Products Week, and has authorized and requested the President to
issue a proclamation in observance of this week.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 17 through October 23, 2010, as
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[FR Doc. 2010-26578
Filed 10-19-10; 8:45 am]
Billing code 3195-W1-P

National Forest Products Week. I call on all Americans to celebrate the
varied uses and products of our forested lands, as well as the people who
carry on the tradition of careful stewardship of these precious natural re-
sources for generations to come.

IN WITNESS WHEREOQOF, I have hereunto set my hand this fifteenth day
of October, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fifth.
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Proclamation 8588 of October 15, 2010

White Cane Safety Day, 2010

By the President of the United States of America
A Proclamation

The white cane, in addition to being a practical mobility tool, serves as
a symbol of dignity, freedom, and independence for individuals who are
blind or visually impaired. On White Cane Safety Day, our Nation celebrates
the immeasurable contributions the Americans who use canes have made
as valued members of our diverse country. We also examine our progress
and recommit to full integration, equality, education, and opportunity for
Americans with visual impairments.

Today, students with disabilities are reaching achievements considered unat-
tainable just a few decades ago. Many gains have been realized throughout
our educational system, but we must accomplish more so that America’s
technological advances and assistive tools are available for the benefit of
all students. My Administration is committed to ensuring that electronic
readers and other electronic equipment used by schools, including postsec-
ondary institutions, are accessible to individuals who are blind or visually
impaired. We are also providing guidance and technical assistance to help
colleges and universities fully comply with the legal requirements to use
emerging technology that is accessible to all students in the classroom.
Blindness and visual impairments are not impediments to obtaining knowl-
edge, and we must highlight the availability of existing tools to facilitate
communication and work to improve access to them. Additionally, the Braille
code opens doors of literacy and learning to countless individuals with
visual impairments across our country and around the world, and we must
work with advocates and leaders throughout our society to promote and
improve Braille literacy among our students.

Americans with disabilities are Americans first and foremost, entitled to
both full participation in our society and full opportunity in our economy.
My Administration is working to increase information access so Americans
who are blind or visually impaired can fully participate in our increasingly
interconnected world. To expand career options for people with disabilities
in the Federal Government, I signed an Executive Order directing executive
departments and agencies to design strategies to increase recruitment and
hiring of these valued public servants. I was also pleased to sign the Twenty-
First Century Communications and Video Accessibility Act into law earlier
this month to ensure that the jobs of the future are accessible to all. This
legislation will make it easier for people who are deaf, blind, or live with
a visual impairment to use the technology our 21st-century economy depends
on, from navigating digital menus on a television to sending emails on
a smart phone.

As we observe the 20th anniversary of the Americans with Disabilities
Act this year, my Administration reaffirms our national commitment to
creating access to employment, education, and social, political, and economic
opportunities for Americans with disabilities. Together with individuals who
are blind or visually impaired, service providers, educators, and employers,
we will uphold our country as an inclusive, welcoming place for blind
or visually impaired people to work, learn, play, and live.
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[FR Doc. 2010-26646
Filed 10-19-10; 8:45 am]
Billing code 3195-W1-P

By joint resolution approved on October 6, 1964 (Public Law 88-628, as
amended), the Congress designated October 15 of each year as White Cane
Safety Day to recognize the contributions of Americans who are blind or
have low vision.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 15, 2010, as White Cane Safety
Day. I call upon all public officials, business and community leaders, edu-
cators, librarians, and Americans to observe this day with appropriate cere-
monies, activities, and programs.

IN WITNESS WHEREOQOF, I have hereunto set my hand this fifteenth day
of October, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fifth.
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DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2008—-BT-TP-0020]
RIN 1904-AB89

Energy Conservation Program for
Consumer Products: Test Procedures
for Residential Furnaces and Boilers
(Standby Mode and Off Mode)

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) is amending its test
procedures for residential furnaces and
boilers to include provisions for
measuring standby mode and off mode
energy consumption, as required by the
Energy Independence and Security Act
of 2007 (EISA 2007). These test
procedure amendments are primarily
based on and incorporate by reference
provisions of the International
Electrotechnical Commission (IEC)
Standard 62301, “Household electrical
appliances—Measurement of standby
power.” This final rule adds new
calculations to determine the annual
energy consumption associated with
standby mode and off mode measured
power, and it modifies the existing
energy consumption equations to
integrate standby mode and off mode
energy consumption into the calculation
of overall annual energy consumption of
these products. This final rule also
adopts a number of definitions for key
terms.

DATES: This rule is effective November
19, 2010. The incorporation by reference
of certain publications listed in the rule
is approved by the Director of the
Federal Register on November 19, 2010.
ADDRESSES: You may review copies of
all materials related to this rulemaking
at the U.S. Department of Energy,

Resource Room of the Building
Technologies Program, 950 L’Enfant
Plaza, SW., Suite 600, Washington, DC
(202) 586-2945, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. Please call Ms. Brenda
Edwards at the above telephone number
for additional information regarding
visiting the Resource Room.
FOR FURTHER INFORMATION CONTACT: Mr.
Mohammed Khan, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—7892. E-mail:
Mohammed.Khan@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GGC-71, 1000 Independence Avenue,

SW., Washington, DC 20585. Telephone:

(202) 586—9507. E-mail:
Eric.Stas@hq.doe.gov.

SUPPLEMENTARY INFORMATION: This final
rule incorporates by reference the
following standard into part 430.

o International Electrotechnical
Commission (IEC) Standard 62301 (“IEC
62301”), Household electrical
appliances—Measurement of standby
power (first edition, June 2005).

Copies of IEC Standard 62301 can be
purchased from the American National
Standards Institute, 11 West 42nd
Street, New York, New York 10036,
(212) 642—4936, or http://
webstore.iec.ch.

You can also view copies of this
standards at the U.S. Department of
Energy, Resource Room of the Building
Technologies Program, 950 L’Enfant
Plaza, SW., 6th Floor, Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.
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I. Background and Authority

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA or the Act) sets forth a
variety of provisions designed to
improve energy efficiency. Part A1 of
Title III (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles,” including
residential furnaces and boilers (all of
which are referenced below as “covered
products”).2 (42 U.S.C. 6291(1)—(2) and
6292 (a)(5))

Under the Act, this program consists
essentially of three parts: (1) Testing;
(2) labeling; and (3) establishing Federal
energy conservation standards. The
testing requirements consist of test
procedures that manufacturers of
covered products must use as the basis
for certifying to DOE that their products
comply with applicable energy
conservation standards adopted under
EPCA and for representing the
efficiency of those products. Similarly,
DOE must use these test procedures to
determine whether the products comply
with standards adopted under EPCA.
Under 42 U.S.C. 6293, EPCA sets forth
criteria and procedures for DOE’s
adoption and amendment of such test
procedures. EPCA provides that “[alny
test procedures prescribed or amended

1This part was originally titled Part B. It was
redesignated Part A in the United States Code for
editorial reasons.

2 All references to EPCA refer to the statute as
amended through the Energy Independence and
Security Act of 2007, Public Law 110-140.
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under this section shall be reasonably
designed to produce test results which
measure energy efficiency, energy use,
* * * or estimated annual operating
cost of a covered product during a
representative average use cycle or
period of use, as determined by the
Secretary [of Energy], and shall not be
unduly burdensome to conduct.” (42
U.S.C. 6293(b)(3)) In addition, if DOE
determines that a test procedure
amendment is warranted, it must
publish proposed test procedures and
offer the public an opportunity to
present oral and written comments on
them, with a comment period no less
than 60 or more than 270 days. (42
U.S.C. 6293(b)(2)) Finally, in any
rulemaking to amend a test procedure,
DOE must determine “to what extent, if
any, the proposed test procedure would
alter the measured energy efficiency

* * * of any covered product as
determined under the existing test
procedure.” (42 U.S.C. 6293(e)(1)) If
DOE determines that the amended test
procedure would alter the measured
efficiency of a covered product, DOE
must amend the applicable energy
conservation standard accordingly. (42
U.S.C. 6293(e)(2))

On December 19, 2007, the Energy
Independence and Security Act of 2007
(EISA 2007), Public Law 110-140, was
enacted. The EISA 2007 amendments to
EPCA, in relevant part, require DOE to
amend the test procedures for all
covered products to include measures of
standby mode and off mode energy
consumption. Specifically, section 310
of EISA 2007 provides definitions of
“active mode,” “standby mode,” and “off
mode” (42 U.S.C. 6295(gg)(1)(A));
however, the statute permits DOE to
amend these definitions in the context
of a given product (42 U.S.C.
6295(gg)(1)(B)). The legislation requires
integration of such energy consumption
“into the overall energy efficiency,
energy consumption, or other energy
descriptor for each covered product,
unless the Secretary determines that—

(i) The current test procedures for a
covered product already fully account
and incorporate the standby and off
mode energy consumption of the
covered product; or

(ii) Such an integrated test procedure
is technically infeasible for a particular
covered product, in which case the
Secretary shall prescribe a separate
standby mode and off mode energy use
test procedure for the covered product,
if technically feasible.” (42 U.S.C.
6295(gg)(2)(A))

Under the statutory provisions
introduced by EISA 2007, any such
amendment must consider the most
current versions of International

Electrotechnical Commission (IEC)
Standard 62301, Household electrical
appliances—Measurement of standby
power, (First Edition 2005-06) and IEC
Standard 62087, Methods of
measurement for the power
consumption of audio, video, and
related equipment (Second Edition,
2008-09).3 Id. For residential furnaces
and boilers, the statute directed DOE to
prescribe any such amendment to the
test procedures by September 30, 2009.
(42 U.S.C. 6295(gg)(2)(B)(iv))

DOE’s current test procedure for
residential furnaces and boilers is found
at 10 CFR part 430, subpart B, appendix
N, Uniform Test Method for Measuring
the Energy Consumption of Furnaces
and Boilers. DOE established its test
procedures for furnaces and boilers in a
final rule published in the Federal
Register on May 12, 1997. 62 FR 26140.
This procedure establishes a means for
determining annual energy efficiency
and annual energy consumption of gas-
fired, oil-fired, and electric furnaces and
boilers. It is important to note that gas-
fired and oil-fired furnaces and boilers
consume both fossil fuel and electricity.
Electric furnaces and boilers only
consume electricity. In this test
procedure, fossil-fuel energy
consumption is accounted for
comprehensively over a full-year cycle,
thereby satisfying EISA 2007
requirements for fossil-fuel standby
mode and off mode energy
consumption. However, electrical
energy consumption in standby mode
and off mode is not accounted for in the
current test procedure.

Proposed amendments to include
electrical energy consumption in
standby mode and off mode were
published in the Federal Register in the
July 27, 2009, notice of proposed
rulemaking (NOPR). 74 FR 36959. DOE’s
proposal was presented and explained
at a public meeting on August 18, 2009
at DOE headquarters in Washington, DC.
DOE invited written comments, data,
and information on the NOPR and
accepted such material through October
13, 2009.

Subsequent to the NOPR, DOE issued
a Supplemental Notice of Proposed
Rulemaking (SNOPR) for the purpose of
adding an integrated metric that
incorporates standby mode and off
mode energy consumption into the
statutorily-identified efficiency
descriptor, Annual Fuel Utilization
Efficiency (AFUE). The SNOPR was
published in the Federal Register on
April 5, 2010. 75 FR 17075. An
extension of the comment period was

3]EC standards are available for purchase at:
http://www.iec.ch.

published in the Federal Register on
April 14, 2010. 75 FR 19296. The
comment period closed on April 27,
2010.

II. Summary of the Final Rule

In this final rule, DOE is amending
the current test procedure for furnaces
and boilers in order to implement recent
amendments to EPCA pertaining to
measurement of standby mode and off
mode energy consumption. As an initial
matter, DOE has concluded that the
existing test procedures already fully
account for and incorporate the standby
mode and off mode fossil-fuel energy
consumption of gas-fired and oil-fired
furnaces and boilers. Accordingly, for
the fossil-fuel aspect of these units, no
further action is required. (42 U.S.C.
6295(gg)(2)(A)(i)) However, to address
electrical standby mode and off mode
energy use, today’s amendments
incorporate by reference into the DOE
test procedures, the International
Electrotechnical Commission’s (IEC)
Standard 62301, Household electrical
appliances—Measurement of standby
power (First Edition 2005-06), as well as
language to clarify application of this
standard for measuring standby mode
and off mode power consumption for
furnaces and boilers.*

In addition, the amendments add new
calculations to determine annual energy
consumption associated with electrical
standby mode and off mode measured
power. The amendments modify
existing energy consumption equations
to integrate electrical standby mode and
off mode energy consumption into the
calculation of overall annual energy
consumption of these products. Finally,
the final rule also adopts definitions for
a number of key terms.

Since the time of the NOPR and
public hearing, DOE proposed that one
additional test procedure change is
needed to carry out the purposes of
EISA 2007. Specifically, it was thought
necessary to add an integrated metric
that incorporates standby mode and off
mode energy consumption into the
statutorily-identified efficiency
descriptor, AFUE. For the reasons
discussed below, after considering
public comments, DOE has determined
that the proposed test procedure change

4EISA 2007 directs DOE to also consider IEC
Standard 62087 when amending its test procedures
to include standby mode and off mode energy
consumption. See 42 U.S.C. 6295(gg)(2)(A).
However, IEC Standard 62087 addresses the
methods of measuring the power consumption of
audio, video, and related equipment. However, IEC
Standard 62087 does not include measurement of
the power consumption of appliances such as
furnaces and boilers. Therefore, DOE has
determined that IEC Standard 62087 is not
applicable to this rulemaking.
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for an integrated metric is not
technically feasible.

Today’s amendments are essentially
as proposed in the July 27, 2009 NOPR.
74 FR 36959. DOE has provided further
clarification in this final rule on how to
implement the IEC Standard 62301
standard, as a result of public
comments. These comments and
clarifications are discussed fully below.

As provided by EPCA, amendments to
the test procedure to measure standby
mode and off mode energy consumption
shall not be used to determine
compliance with previously established
standards. (42 U.S.C. 6295(gg)(2)(C))
Furthermore, EPCA requires DOE to
determine whether a proposed test
procedure amendment would alter the
measured efficiency of a product, and
require adjustment of the existing
standards. (42 U.S.C. 6293(e)) However,
the inclusion of standby mode and off
mode test methods in this final rule will
not affect a manufacturer’s ability to
demonstrate compliance with the
current energy conservation standards
for residential furnaces and boilers. The
new test procedure provisions clearly
state that the standby mode and off
mode test need not be performed to
determine compliance with the current
energy conservation standards for
furnaces and boilers, because the
standards do not comprehensively
account for all standby mode and off
mode energy consumption.

Today’s final rule, which include
provisions for measuring standby mode
and off mode, will become effective in
terms of adoption into the Code of
Federal Regulations (CFR), 30 days after
the date of publication in the Federal
Register. Manufacturers will be required
to use this test procedure’s standby
mode provisions to demonstrate
compliance with any future energy
conservation standards for residential
furnaces and boilers as of the
compliance date of a final rule
establishing amended energy
conservation standards for furnaces and
boilers that fully address standby mode
and off mode energy consumption. The
introductory note to 10 CFR part 430,
subpart B, appendix N reads as follows:
“The procedures and calculations that
refer to standby mode and off mode
energy consumption, (i.e., sections 8.6
and 10.9 of this appendix N) need not
be performed to determine compliance
with energy conservation standards for
furnaces and boilers at this time.
However, any representation related to
standby mode and off mode energy
consumption of these products made
after April 18, 2011 must be based upon
results generated under this test
procedure, consistent with the

requirements of 42 U.S.C. 6293(c)(2).
After July 1, 2010, any adopted energy
conservation standard shall address
standby mode and off mode energy
consumption, and upon the compliance
date for such standards, compliance
with the applicable provisions of this
test procedure will also be required.”
The quoted language will be removed in
the rulemaking to amend the energy
conservation standards for residential
furnaces and boilers which must also
address standby mode and off mode
energy consumption. A statement has
also been added to the introductory note
to clarify that any representations
pertaining to standby mode and off
mode energy consumption that are
made after a date 180 days after
publication of the test procedure final
rule in the Federal Register must be
based upon testing under the relevant
provisions of this test procedure.
Although this is a statutory requirement
under 42 U.S.C. 6293(c), DOE has
concluded that it would be useful to
explicitly state this requirement in
DOE’s regulations.

III. Discussion

In the July 27, 2009 NOPR and at the
subsequent August 18, 2009 public
meeting, DOE sought input from
interested parties on the proposed
amendments to the DOE test procedure
for furnaces and boilers to address
standby mode and off mode energy use.
Three written comments were received
from the Air-Conditioning, Heating and
Refrigeration Institute (AHRI), the
People’s Republic of China (China), and
Energy Kinetics, Inc. Two comments
were generally supportive of the
proposed amendments but asked for
clarification and specific modifications
on how to implement the IEC Standard
62301 in light of some possible conflicts
with the existing test procedure’s
specifications. (AHRI, No. 08 at pp.
1-2; China, No. 09 at p. 3.) A third
comment asked for consideration of a
completely new test procedure for
boilers (Energy Kinetics, No. 3 at pp.
1-3). This third comment is not directly
related to the purpose of these
amendments that are the basis for this
test procedure rulemaking to address
measurement of standby mode and off
mode energy consumption, but it is
discussed separately below.

In general, DOE has retained the
approach to measurement of standby
mode and off mode presented in the
July 2009 NOPR with certain
modifications based upon public
comment input, so for further details,
please consult that document. 74 FR
36959 (July 27, 2009). DOE notes that
numerous comments were received on

the supplemental proposal of an
integrated AFUE (AFUE), the
overwhelming majority of which
opposed adoption of the proposed
integrated metric. These comments and
the overall discussion of the regulating
metric for this product are discussed
below. However, to summarize here,
based upon a careful examination of
these public comments, DOE has
concluded that an integrated metric
(AFUE)) is not technically feasible,
because the standby mode and off mode
energy usage, when measured, is
essentially lost in practical terms due to
the fact that manufacturers’ ratings of
AFUE are presented to the nearest
whole number. Consequently, DOE has
decided to withdraw its AFUE;
proposal.

A. Possible Conflicts Between IEC
Standard 62301 and Existing Test
Procedures

The AHRI comments recommended
that the existing test procedure’s
provisions 5 should be used whenever
there is a possible conflict with IEC
Standard 62301. Specifically, AHRI
suggested that because the additional
proposed measurements will be taken in
the course of the overall conduct of the
existing test procedure, ambient
temperature, test voltage and frequency,
and instrument accuracy should be the
same as is currently specified in the
furnace and boiler test procedure.
(AHRI, No. 3 at p. 1) The comment from
China pointed out the same possible
conflicts but only asked for clarification.
(China, No. 09 at p. 3)

DOE has further analyzed the various
provisions of both the existing test
procedure and IEC Standard 62301 and
has concluded that some of the
provisions of IEC Standard 62301 could
represent either a conflict or
unnecessary burden. Accordingly, DOE
believes some additional clarification is
necessary in this final rule. The
following discussion outlines,
parameter by parameter, where the
existing procedures are to apply and
where the IEC procedures are to apply.

On the matter of ambient temperature,
DOE agrees with AHRI that the existing
test procedure specification should be
used. Ambient temperature is an
important measurement within the
existing test procedure and has bearing

5 The existing provisions are found at Title 10
part 430, subpart B, appendix N, which
incorporates by reference sections of the American
National Standards Institute (ANSI)/American
Society of Heating, Refrigerating and Air-
Conditioning Engineers (ASHRAE) Standard 103—
1993, “Method of Testing for Annual Fuel
Utilization Efficiency of Residential Central
Furnaces and Boilers.”
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on the overall efficiency determination
of the appliance. Considerable effort is
required to maintain a reasonably
uniform ambient temperature in the
testing facility during actual testing of
furnaces and boilers. This is because
there is considerable heat being
produced by the operation of the
appliance during testing. The existing
provisions require a determination of
average ambient temperature by taking
multiple measurements at various
locations around the appliance; the air
for combustion and draft relief must not
differ by more that 5 °F from the average
ambient temperature, and the average
ambient temperature must remain in a
specified range during all tests (section
8.5, Room Ambient Temperature, of the
ASHRAE 103—1993). In contrast, IEC
Standard 62301 only specifies an
ambient temperature requirement of (23
+/— 5) °C (section 4.2, Test room, of IEC
Standard 62301). DOE believes this
limited specification in IEC Standard
62301 is indicative that ambient
temperature is not likely to have a
significant effect on the measurement of
standby mode and off mode wattage,
provided that a reasonable range of
temperature is maintained. Since an
ambient temperature within a
reasonable range is all that is required
under IEC Standard 62301, and given
that an increased testing burden may
result from adoption of the slightly
different IEC Standard 62301 ambient
temperature provision, DOE has
concluded that the existing, more
detailed specification of ambient
temperature is appropriate for the
standby mode and off mode wattage
measurements. In this final rule, DOE is
explicitly clarifying the ambient
temperature requirement in its
regulations at 10 CFR part 430, subpart
B, appendix N, sections 8.6.1 and 8.6.2.

On the matter of voltage and
frequency, section 4.3, Power supply, of
IEC Standard 62301 states that “where
the IEC standard is referenced by an
external standard or regulation that
specifies a test voltage and frequency,
the test voltage and frequency so
defined shall be used for all tests.” The
DOE test procedures for residential
furnaces and boilers would be
considered such an external standard,
except that the DOE test procedure only
specifies voltage and not frequency.
Accordingly, it is not clear that this
deference to the existing test procedures
should automatically apply.

IEC Standard 62301 specifies the test
voltage and frequency of the country for
which the measurement is being
determined (e.g., 115V, 60Hz for North
America). IEC Standard 62301 specifies
that the tested voltage and frequency

should be within 1 percent of these
values. As noted above, in the existing
test procedure, there is no specification
of frequency, but throughout the United
States, 60 Hz is the frequency of the
distributed electrical power. Therefore,
there is no possible conflict regarding
frequency, so DOE has determined that
the 60Hz specification should apply.
The voltage specification in the existing
test procedure is expressed as “within
1% of nameplate voltage.” Typically,
nameplate voltage would be either 115V
or 120V. Therefore, the difference in
testing voltage possible is either non-
existent or very small, especially
considering the same specified
tolerance. In view of this small possible
difference in the voltage specification
and the general deference given to
external standards, DOE has clarified in
this final rule that the existing test
procedure’s specification for voltage
shall apply to the standby mode and off
mode measurements. In this final rule,
DOE is explicitly clarifying the
frequency and voltage requirements in
its regulations at 10 CFR part 430,
subpart B, appendix N, sections 8.6.1
and 8.6.2.

On the issue of measurement
accuracy, DOE continues to believe, as
stated in the NOPR, that the relevant
IEC Standard 62301 provisions are
reasonable and appropriate for the low
wattage levels expected for furnaces and
boilers in standby mode and off mode
and should not pose a significant
burden to the furnace and boiler
industry or the associated testing
industry. 74 FR 36959, 36966 (July 27,
2009). It is noted that these
measurement accuracy provisions
discussed here only apply to the new
measurement requirements for standby
mode and off mode added by this final
rule. This final rule does not affect the
existing test procedures’ accuracy
provision which applies for the active
mode measurements. AHRI in its
comment recommended that the
existing test procedure provisions on
measurement accuracy should be used
for all electrical measurements
including the newly proposed
measurements. The accuracy provision
in the existing test procedure states “the
error shall be no greater than 1%”
(section 6.10, Energy Flow Rate, of
ASHRAE Standard 103—1993). In
contrast, IEC Standard 62301’s accuracy
provision states “measurements * * *
shall be made with an uncertainty of
less than or equal to 2% at the 95%
confidence level” (section 4.5, Power
measurement accuracy, of IEC Standard
62301). In addition, section 5 of IEC
Standard 62301 outlines measurement

procedures that clarify how stability is
to be addressed in the testing (section 5,
Measurements, of IEC Standard 62301).
AHRI stated that the “95% confidence”
provision implies repeated
measurements and is not consistent
with any other measurements taken in
the course of conducting testing under
the residential furnace and boiler test
procedure. (AHRI, No. 3 at p. 1). In
follow-up comments, AHRI provided
detailed recommendations that maintain
the instrument accuracy specification of
the existing test procedure (i.e., no
greater than 1-percent error). Also
included in the AHRI detailed
recommendations is an added stability
measurement procedure that involves
multiple measurements similar to what
is outlined in section 5 of the IEC
Standard 62301 procedures (AHRI, No.
11 at pp. 3—4). AHRI did not provide
any data as to the potential for increased
cost, time, or other burden that might
result from adopting the IEC accuracy
provisions in total.

In response, DOE believes the IEC
accuracy provisions, including the “95%
confidence” format, are consistent with
how instrument and measurement
accuracy are specified in the present
day, whereas the existing test procedure
provision format is consistent with how
instrument and measurement accuracy
were specified at the time the test
procedures were first developed. In
addition, in this case, DOE does not
believe the IEC provision is more
stringent or burdensome than the
existing provision. Taken together, DOE
does not view the AHRI comments as
providing a reason to depart from the
IEC measurement accuracy provision.
DOE had decided to retain its proposed
approach to measurement accuracy,
because the IEC accuracy provision is
consistent with how present day
instrument and measurement
procedures are specified, should not
represent a significant increase in
testing burden, and will provide the
additional benefit of measurement
consistency across DOE product types.
This latter point is of interest to DOE in
the context of energy conservation
standards where the analysis and
consideration of regulating standby
mode and off mode energy consumption
would be served by a consistent
measurement basis across product
types.

In summary, DOE has revisited the
IEC Standard 62301 provisions in order
to address the comments received and
has, for the reasons stated above,
decided to require existing test
procedure specifications to govern
ambient temperature and voltage during
the standby mode and off mode tests.
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However, also for reasons stated above,
DOE is requiring use of IEC Standard
62301 as the governing standard for
standby mode and off mode instrument
and measurement accuracy.

B. Alternate Test Procedure for Boilers

The comments from Energy Kinetics
presented what it believes to be a
myriad of shortcomings of the existing
DOE test procedures as applied to
boilers. The dominant point made in the
comment is to suggest that an input/
output method of test, in lieu of the
current test procedure’s flue loss
method of test, would be more
appropriate for boilers.® However, the
commenter did not recommend any
specific alternate test method. (Energy
Kinetics, No. 3 pp. 1-3, specifically
points 1.0, 2.0, 4.0, and 6.0) Although
generally outside the scope of the
present rulemaking to address standby
mode and off mode energy use, DOE is
aware of the developments and possible
advantages of input/output methods and
is appreciative of the efforts made by the
commenter in presenting these issues
from their perspective. Conceptually,
DOE sees merit in a number of points
made in the comments. Specifically,
DOE believes any time a more complete
or more comprehensive analysis is
suggested, its potential for use in a test
procedure should be given serious
consideration. However, it is DOE’s
view at this time that the input/output
methodology has not progressed to the
point that it can be considered for
addition or substitution directly into
DOE regulations. Specifically, DOE is
not aware of an agreed upon
representative average use simulation or
model, utilizing input/output method of
test, which might meet the statutory
requirements for a DOE test procedure.
The statute requires that “any test
procedure prescribed or amended * * *
shall be reasonably designed to produce
test results which measure energy
efficiency * * * of a covered product
during a representative average use
cycle or period of use * * * and shall
not be unduly burdensome to conduct.”
(42 U.S.C. 6293(b)(3) (emphasis added))
The commenter has not offered such a

6 Flue loss method of test involves measurement
of the actual energy loss occurring in the exiting
flue passage. Annual efficiency is determined as
100 percent minus the on-period and off-period flue
losses and other appropriate losses (e.g., jacket
losses for outdoor units and air infiltration losses
for indoor units). Input/output method of test
involves direct measurement of the useful output of
the unit. For hot water boilers this output would be
the heat content of the circulating water. Under the
input/output method of test, annual efficiency
would be inferred by some combination of
laboratory simulation or mathematical modeling
utilizing these heat measurements.

procedure for consideration.
Nonetheless, DOE acknowledges that
this is an important issue, and,
accordingly, DOE will monitor the
efforts of ASHRAE and others in
developing improved testing methods.

C. Additional Issues Raised by Energy
Kinetics

Within the overall suggestion to
consider a different test procedure for
boilers, the Energy Kinetics comments
raised issues regarding the existing DOE
boiler test procedure that are not
necessarily related to the test
methodology issue discussed above.
Although these issues may have some
relevance to the test methodology issue,
they are independent enough to merit
separate discussion.

First, Energy Kinetics suggested in its
comments that the treatment of jacket
losses in the existing test procedure is
inappropriate for boilers. (Energy
Kinetics, No. 03 pp. 1-3, specifically
points 4.4, 4.5, 5.0, and 5.1). Key to this
interpretation is the commenter’s belief
that the heat energy from the boiler
jacket should not be credited as useful
heat to the home. This belief would be
true for boilers installed outdoors but
not true for boiler installed indoors. For
uniformity purposes, the existing test
procedure minimizes the number of
ratings to just two; indoor ratings for
boilers that are not weatherized and
outdoor ratings for boilers that are
weatherized. (10 CFR part 430, subpart
B, appendix N, section 10.1) Indoor
ratings (i.e., non-weatherized) assume
all jacket heat is useful heat, and
outdoor ratings (i.e., weatherized)
assume all jacket heat is an energy loss.
These existing provisions provide a
uniform basis of comparison for indoor
installed boilers that is reasonably
representative without requiring a
separate test to determine and added
calculations to deduct (or partially
deduct) jacket loss. Also, these existing
provisions provide a uniform basis of
comparison for outdoor installed boilers
where a full jacket loss deduction is
appropriate. It is interesting to note, a
full deduction of jacket loss for indoor
boilers, although inappropriate, would
easily be accommodated in an input/
output test methodology since, in that
methodology, only the heat content of
the circulating water is credited as
useful heat. In effect, this limit on only
crediting circulating water heat results
in a full deduction of any jacket loss.
This fact supports the commenter’s
preference for a full jacket loss
deduction for all boilers.

In consideration of all of the above,
DOE believes the points Energy Kinetics
raised are outside of the scope of this

rulemaking and does not see the need to
delay this final rule for the purposes of
reconsidering the existing provisions on
jacket loss. DOE believes that a better
path would be to consider this issue as
part of a more comprehensive future
rulemaking to consider updates to the
residential furnaces and boilers test
procedure.

The Energy Kinetics comment also
identified two areas where it believes
the test procedures should be expanded:
(1) Use of advanced controls, and (2) the
combination of water heating and space
conditioning functions. (Energy
Kinetics, No. 03 pp. 1-3, specifically
points 2.0, 4.6, and 5.2) These are issues
of which DOE is aware and which are
currently under study within the test
procedure support community. As with
the jacket loss issue, DOE believes this
issue is out of scope and does not see
the need to delay this final rule for the
purposes of addressing these
complicated issues at this time. Again,
DOE believes that a better path would
be to consider these issues as part of a
more comprehensive future rulemaking
to consider updates to the residential
furnace and boilers test procedure.

Finally, Energy Kinetics stated that a
separate metric should be developed to
provide information on the relative
difference in energy efficiency across
different distribution systems (e.g.
ducted distribution systems vs.
hydronic systems). (Energy Kinetics, No.
03 p. 2, specifically points 7.0, 7.1, and
7.2.) In response, DOE notes that the test
procedure’s focus is the testing and
differentiation of energy performance of
the manufactured product. Annual
energy consumption estimates reflect a
uniform application of representative
values that result in an energy or
monetary value of a given manufactured
product’s performance, all for the
purposes of comparison. One could
argue that the test procedure’s annual
energy consumption estimates are
inaccurate because of this lack of
distribution efficiency consideration.
However, one could also argue that the
test procedure provides for a means to
uniformly test and compare all boilers
regardless of effects of actual
distribution systems. In any event, the
issue is outside of the scope of this
rulemaking and will not be considered
further or resolved here. Once again,
DOE believes that a better path would
be to consider this issue as part of a
more comprehensive future rulemaking
to consider updates to the residential
furnaces and boilers test procedure.
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D. Need for an Integrated Annual Fuel
Utilization Efficiency (AFUE;)

Subsequent to publication of the July
2009 NOPR and the related public
hearing, DOE proposed one additional
test procedure change that it tentatively
determined is needed to carry out the
purposes of EISA 2007. Specifically,
DOE proposed to add an integrated
metric that incorporates standby mode
and off mode energy consumption into
the statutorily-identified efficiency
descriptor, AFUE. Key to DOE’s
tentative determination is the
specification of AFUE as the required
energy efficiency descriptor for furnaces
in the statute. (42 U.S.C. 6291(22)). EISA
2007 requires, if technically feasible,
integration of standby mode and off
mode energy consumption into the
overall energy efficiency, energy
consumption, or other energy
descriptor. (42 U.S.C. 6295(gg)(2)(A))
The July 2009 NOPR proposed
accomplishing this integration by
incorporating standby mode and off
mode energy consumption into the
energy consumption equations and
other energy descriptors. It was thought
at the time of the proposal that this
extent of integration was sufficient to
satisfy the requirements of EISA 2007.
However, because of the specific
identification of AFUE as the efficiency
descriptor for furnaces in the statute,
DOE interpreted EISA 2007 as requiring,
if technically feasible, an integrated
AFUE that reflects standby mode and off
mode energy consumption for both
fossil fuel and electricity. DOE reasoned
that this approach would also allow for
a smooth transition to the EISA 2007
requirement that all energy conservation
standards adopted after July 1, 2010
must account for standby mode and off
mode energy consumption. (42 U.S.C.
6295(gg)(3)(A))

As noted above, this matter was the
subject of an SNOPR published in the
Federal Register on April 5, 2010. 75 FR
17075.

Numerous comments opposed both
the need for AFUE; and the possibility
of regulating by AFUE,. In sum, these
comments suggested that DOE has
misinterpreted the statute in terms of
requiring the integration of standby
mode and off mode energy consumption
into the AFUE metric and further that
regulating by AFUE; would be counter
to the intent of EISA 2007, so the
separate standard form of regulation, as
contemplated by EISA 2007, should be
pursued instead. Commenters
overwhelmingly opposed DOE’s
proposed integrated AFUE; metric, as
presented in the SNOPR.

On the first point, Lennox, AHRI, and
American Council for an Energy-
Efficient Economy (ACEEE) all asserted
that in their reading of the EISA 2007
statute, the requirement to integrate
standby mode and off mode energy
consumption into the AFUE metric is
not mandated. (Lennox, No. 20 at p. 3;
AHRI, No. 08 at p. 2; ACEEE, No. 18 at
p. 3) These commenters believe DOE is
given latitude in the statute to integrate
if it chooses and that there is no
mandate that DOE must integrate the
standby and off mode consumption into
the AFUE descriptor. Other commenters
pointed out the mathematical
inconsistencies associated with adding
consumption values within an
efficiency descriptor. (Carrier No. 17 at
p- 3; AHRI, No. 16 at p. 2) In support
of this inconsistency argument, ACEEE
stated that the proposed approach for
AFUE, is counter to DOE’s own position
taken in its test procedure final rule for
fluorescent lamp ballasts. 74 FR 54445
(Oct. 22, 2009). In the technical support
document (TSD) for that rulemaking,
DOE stated, “Because BEF [ballast
efficiency factor] is a measure of
efficiency and standby mode power is a
measure of energy consumption, DOE
does not believe it is feasible to
incorporate a measure of standby mode
energy use into the BEF metric.”
(ACEEE, No. 18 at p. 2) In contrast,
comments from the American Gas
Association (AGA) and the American
Public Gas Association (APGA) were
supportive of the integrating concept.
However, while these entities support
the proposal for AFUE;, they argued that
the included conversion factor
transposing the point-of-use electrical
energy into an expression of Btu
provides only a partial picture of the
total energy use of these products. AGA
and APGA stated that it would be more
appropriate to convert measured site
energy to source energy to capture
transmission losses. Accordingly, AGA
and APGA recommended that the
proposed integrated metric should be
adjusted for a full-fuel-cycle measure of
energy consumption and encouraged
further integration of electricity
consumption utilizing the full fuel cycle
into the regulatory process. (AGA, No.
19, at pp. 1-3; APGA, No. 23 at pp.

1-2)

Further objection to AFUE; was
expressed in the comments if in fact
DOE uses AFUE; as the basis of
regulation. Specifically, it was argued
that because of the relatively small
magnitude of the standby mode and off
mode loss, the results for AFUE; are not
materially different enough from the
existing test procedure’s AFUE to allow

for effective differentiation and
regulation, and, therefore, integration is
not feasible. (ACEEE, No. 18 at p. 4)
Earthjustice asserted that the rounding
allowed in the test procedure and the
associated sampling provisions would
“swallow” the effect of standby mode
and off mode. (Earthjustice, No. 21 at
pp. 3—4) Trane further argued that the
integrated AFUE would have the
perverse effect of making larger-capacity
furnaces inappropriately appear to be
slightly more efficient than smaller
furnaces. This is because the magnitude
of standby mode and off mode energy
consumption could be the same across
a given manufacturer’s models of
different capacities. The result, in that
case, is a smaller adjustment in terms of
efficiency percentage for larger furnaces,
even though the potential energy
savings by reducing standby mode and
off mode energy consumption is the
same. (Trane, No. 14 at p. 3)

Key to the opposition to AFUE] as the
regulating metric is the distinction made
in the statute as to “technically feasible”
with regard to test procedure
integration, and “feasible” with regard to
a single new or amended standard. (42
U.S.C. 6295(gg)(2)(A) and (3))
Specifically, objecting comments
maintain that the AFUE, provides an
ineffective basis for regulation, and,
therefore, it makes it infeasible to
carryout the intent of EISA 2007. These
commenters reasoned that a separate
metric such as that provided in the
original NOPR, specifically Eso or the
measured wattage, would be a feasible
basis of regulation.

In consideration of the above, DOE
reexamined the applicable provisions of
EPCA regarding standby mode and off
mode energy consumption. Specifically,
EPCA requires that the test procedures
for all covered products be amended to
include standby mode and off mode
energy consumption by integrating such
energy consumption into the overall
energy efficiency, energy consumption,
or other energy descriptor for each
covered product, unless the Secretary
determines that: (1) The current test
procedures for a covered product
already fully account for and
incorporate the standby mode and off
mode energy consumption of the
covered product; or (2) such an
integrated test procedure is technically
infeasible for a particular covered
product, in which case, the Secretary
shall prescribe a separate standby mode
and off mode energy use test procedure
for that covered product, if technically
feasible. (42 U.S.C. 6295(gg)(2)(A))

To examine the commenters’ claim
that an integrated AFUE metric (AFUE,)
is infeasible, DOE further investigated
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the magnitude of the standby mode and
off mode electrical use for residential
furnaces. DOE conducted testing of
various commercially-available
residential furnaces that span a range of
efficiencies, input capacities, and
manufacturers, and found that the
standby mode and off mode electrical
rate of consumption ranges from 2 to 10
watts, depending on the residential
furnace’s features. A typical residential
furnace uses approximately 7 watts of
electrical standby mode and off mode
power. Some common components
contributing to the electrical standby
mode and off mode energy consumption
include the interruptible igniter, the
control board for the furnace, and any
additional controls used in the furnace
blower-motor assembly. When the hours
that the furnace spends in standby mode
and off mode are considered, standby
mode and off mode power consumption
of 7 watts results in a total of
approximately 55 kilowatt hours of
electrical use annually per furnace. The
total annual fossil fuel energy use for a
typical furnace with an input capacity
of 80,000 Btu/h is at least 400 times
greater than the electrical standby mode
and off mode energy consumption,
depending on the operating conditions
of the furnace. Thus, when the electrical
consumption in standby mode and off
mode is added to the fossil fuel energy
consumption in all modes of operation
in the AFUE; equation, as proposed in
the SNOPR, the standby mode and off
mode electrical consumption would
have an insignificant impact on the
value of AFUE,. Using the
approximations described above, the
standby mode and off mode electrical
consumption would be 1/400th or 0.25
percent of the fossil fuel energy
consumption. Currently, the Federal
energy conservation standards and
manufacturers’ ratings of AFUE are
presented to the nearest whole number.
Consequently, given rounding
conventions, standby mode and off
mode would be likely to effect a change
in the standard level for furnaces and
boilers in only rare cases, if an
integrated AFUE metric were adopted.

After considering the comments on
the SNOPR, DOE has determined that it
is technically infeasible to integrate the
standby mode and off mode energy use
with active mode energy use for
furnaces because the standby mode and
off mode energy usage, when measured,
is essentially lost in practical terms due
to the fact that manufacturers’ ratings of
AFUE are presented to the nearest
whole number.

In light of the comments and DOE’s
re-examination explained above, DOE is
abandoning its supplemental proposal

to integrate the standby mode and off
mode electrical energy consumption
into the AFUE descriptor for residential
furnaces. Instead, DOE is adopting
amendments to the residential furnaces
and boilers test procedure to separately
measure the electrical power
consumption of those products in
standby mode and off mode (i.e., Psg
and Porr) as specified in its original
NOPR. 74 FR 36959, 3697071 (July 27,
2009). In addition, DOE is adopting the
calculations as specified in its original
NOPR, which allow the electrical power
consumption to be translated into an
annualized energy consumption value
based on the hours the furnace spends
operating in standby mode and off mode
(i.e., Eso). Id. This approach would
allow for the measurement of standby
mode and off mode electrical
consumption of different furnace and
boiler products. Although the
magnitude of energy savings may be
small for a given unit, it could be
substantial when aggregated across the
full range of covered products over the
30-year analysis period. DOE plans to
further address the standby mode and
off mode electrical consumption of
residential furnaces through the use of
one of these separate energy descriptors
in the current standards rulemaking. For
additional information, see http://
www1.eere.energy.gov/buildings/
appliance standards/residential/
furnaces_boilers.html.

E. Other Comments Received on the
Supplemental Notice of Proposed
Rulemaking

Comments were received in response
to the SNOPR that were not related to
the subject of the SNOPR but rather
were related to aspects of the original
NOPR. Although these comments are
outside of the narrowed focus of the
SNOPR, DOE did not want to
unnecessarily limit the opportunity for
public comment and is addressing these
comments here. These additional
comments objected to the integration
and accounting of standby mode and off
mode energy consumption as presented
in the July 2009 NOPR. Specifically,
Carrier, Rheem, and AHRI argued that
the annual accounting of electricity
energy consumption, as expressed in the
test procedure’s descriptor Eag, should
not include the addition of standby
mode and off mode energy
consumption, because Eag without such
addition is currently being used by the
industry, and to change this value now
would unnecessarily burden
manufacturers. (Carrier, No. 17 at p. 3:
Rheem, No. 15 at pp. 8-9: AHRI, No. 16
at pp. 4-5) The Eag descriptor is the
annual electrical energy consumption of

furnaces and boilers. This annual
consumption descriptor has always
been a part of the test procedures for
furnaces and boilers, and it is used to
obtain a representative annual operating
cost for furnaces and boilers. For fossil-
fueled furnaces and boilers, the annual
operating cost is the sum of the annual
electrical operating cost plus the annual
fossil fuel cost. The July 2009 NOPR
proposed to modify this descriptor by
adding the additional electrical
consumption represented by the newly-
added standby mode and off mode
energy consumption. No comments
were received objecting to this addition
to Eag at the time of the original NOPR.
However, in response to the SNOPR,
these commenters now report that Exg
without the addition of standby mode
and off mode energy consumption is
being used currently to identify
electrically efficient furnaces and also to
identify efficient furnace fans for the
purposes of tax credits. Adding standby
mode and off mode energy consumption
to the Eag term is problematic because
it would change the meaning of the
existing rebate and tax credit criterion
based on Eg. In response, DOE does not
see the need to withdraw the proposed
modification of Exg for the convenience
of current programs using the
unmodified Eag descriptor. Rather, DOE
believes that the modified descriptor is
both consistent with the directives in
EISA 2007 and also provides a more
complete basis for product comparison.
Accordingly, DOE is adopting the
proposed modification to Exg as part of
this final rule.

A second objection was received
regarding the proposed Eso descriptor.
Eso is the annual sum of standby mode
and off mode electrical energy
consumption. Trane and Rheem
objected to the accounting or hourly
assignments proposed for the Eso
descriptor, because such accounting is
inaccurate in their view. In the
proposed amendments, electric standby
mode is defined as the off period during
the heating season, and off mode is
defined as the entire non-heating
season. These definitions allow for the
use of the hourly assignments already in
the test procedures. Taken together,
these proposed assignments would
provide a full year’s accounting of the
energy consumption. Trane argued that
there is some overstatement of Eso
because some of the off period for one
of the electrical components (i.e.,
circulating fan) is actually in active
mode because of the possible active
cooling load hours utilizing this same
fan. Rheem argued the opposite point,
because in Rheem’s view, the proposed
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Eso assignments understate the actual
standby mode energy consumption;
Rheem reasoned that some electronic
losses are constant, and an annual
consumption approximation of the
wattage times a full year of 8760 hours
would be more appropriate. As one can
see, there is no perfect resolution to this
accounting problem. Accordingly, DOE
finds the proposed accounting in the
NOPR to be reasonably accurate and
appropriate for the integration necessary
to implement the relevant provisions of
EISA 2007. Accordingly, DOE has
decided to retain the accounting
methodology associated with Eso for
this final rule.

1V. Effect of Test Procedure Revisions
on Compliance With Standards

In amending a test procedure, section
323(e) of EPCA directs DOE to
determine to what extent, if any, the test
procedure would alter the measured
energy efficiency of the covered
product. If the amended test procedure
alters the measured efficiency, the
Secretary must amend the applicable
energy conservation standard to the
extent the amended test procedure
changes the energy efficiency of
products that minimally comply with
the existing standard. (42 U.S.C.
6293(e)) The current energy
conservation standard for furnaces and
boilers is based on a metric, AFUE,
which is not effected by the inclusion of
electrical standby mode and off mode
energy consumption. As explained
below, this final rule has no effect on
the current energy conservation
standard.

As provided by EPCA, amendments to
the test procedures to include standby
mode and off mode energy consumption
shall not be used to determine
compliance with previously established
standards. (42 U.S.C. 6295(gg)(2)(C))
The inclusion of a standby mode and off
mode test method in this final rule will
not affect a manufacturer’s ability to
demonstrate compliance with the
existing energy conservation standards
for residential furnaces and boilers. The
standby mode and off mode tests need
not be performed to determine
compliance with the current energy
conservation standards for furnaces and
boilers because the current standards do
not comprehensively account for
electrical standby mode and off mode
energy consumption.

Today’s final rule, which includes
provisions for measuring standby mode
and off mode energy consumption, will
become effective, in terms of adoption
into the Code of Federal Regulations
(CFR), 30 days after the date of
publication in the Federal Register.

Manufacturers will be required to use
this test procedure’s standby mode and
off mode provisions to demonstrate
compliance with any future energy
conservation standards for residential
furnaces and boilers that address
standby mode and off mode energy
consumption. The introductory
sentence to 10 CFR part 430, subpart B,
appendix N, reads as follows: “The
procedures and calculations that refer to
standby mode and off mode energy
consumption (i.e., sections 8.6 and 10.9
of this appendix N) need not be
performed to determine compliance
with energy conservation standards for
furnaces and boilers at this time.” The
above statement will be removed as part
of a future rulemaking to amend the
energy conservation standards for
residential furnaces and boilers to
account for standby mode and off mode
energy consumption, and compliance
with the applicable test procedure
provisions will be required on the
compliance date of those amended
energy conservation standards. A
statement has also been added to the
introductory note to appendix N to
clarify that any representations
pertaining to standby mode and off
mode energy consumption of these
products that are made on or after a date
180 days after the date of publication of
this test procedure final rule in the
Federal Register must be based upon
results generated under this test
procedure, consistent with the
requirements of 42 U.S.C. 6293(c)(2).
Although this is a statutory requirement
under 42 U.S.C. 6293(c), DOE has
concluded that it would be useful to
explicitly state this requirement in
DOE’s regulations.

V. Compliance With Other EPCA
Requirements

EPCA requires that new or amended
test procedures shall be reasonably
designed to produce test results which
measure energy efficiency, energy use,
or estimated annual operating cost of a
covered product during a representative
average use cycle or period of use and
shall not be unduly burdensome to
conduct. (42 U.S.C. 6293(b)(3)) For the
reasons that follow, DOE has
determined that the incorporation of IEC
Standard 62301, along with the
modifications and additional
calculations described above, satisfy
this requirement.

As noted above, the test procedure
incorporates by reference provisions
from IEC Standard 62301 for the
measurement of standby mode and off
mode energy consumption. IEC
Standard 62301 is widely accepted and
used internationally to measure electric

power in standby mode and off mode.
Based on its analysis of IEC Standard
62301, DOE has determined that the test
methods and equipment that the
amendments require for measuring
standby mode and off mode power do
not differ substantially from the test
methods and equipment in the current
DOE test procedure for furnaces and
boilers. Therefore, testing of furnaces
and boilers pursuant to today’s final
rule will not require any significant
investment in test facilities or new
equipment. For these reasons, DOE does
not believe that the standby mode and
off mode test procedure provisions will
add significant costs.

VI. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
“Regulatory Planning and Review.” 58
FR 51735 (Oct. 4, 1993). Accordingly,
this regulatory action was not subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996) requires
preparation of an initial regulatory
flexibility analysis for any rule that, by
law, must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities. A
regulatory flexibility analysis examines
the impact of the rule on small entities
and considers alternative ways of
reducing negative effects. Also, as
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site at http://
www.gc.doe.gov.

Today’s final rule adopts test
procedure provisions to measure
standby mode and off mode energy
consumption of residential furnaces and
boilers, generally through the
incorporation by reference of IEC
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Standard 62301 and the modifications
and additional calculations described in
detail in the July 2009 NOPR. DOE
reviewed today’s final rule under the
provisions of the Regulatory Flexibility
Act and the policies and procedures
published on February 19, 2003. For the
reasons explained in the July 2009
NOPR, DOE certified that the proposed
rule would not have a significant impact
on a substantial number of small
entities. 74 FR 36959, 36967 (July 27,
2009).

As noted above, the test procedure
incorporates by reference provisions
from IEC Standard 62301 for the
measurement of standby mode and off
mode energy consumption. IEC
Standard 62301 is widely accepted and
used internationally to measure electric
power in standby mode and off mode.
Based on its analysis of IEC Standard
62301, DOE determined that the test
methods and equipment that the
amendments require for measuring
standby mode and off mode power do
not differ substantially from the test
methods and equipment in the current
DOE test procedure for furnaces and
boilers. Therefore, testing of furnaces
and boilers pursuant to today’s final
rule will not require any significant
investment in test facilities or new
equipment. For these reasons, DOE does
not believe that the standby mode and
off mode test procedure provisions will
add significant costs.

The Small Business Administration
(SBA) considers an entity to be a small
business if, together with its affiliates, it
employs fewer than a threshold number
of workers specified in 13 CFR part 121,
which relies on size standards and
codes established by the North
American Industry Classification
System (NAICS). The threshold number
for NAICS classification 333415, which
applies to Air-Conditioning and Warm
Air Heating Equipment and Commercial
and Industrial Refrigeration Equipment
Manufacturing (including residential
furnaces and boilers), is 750
employees.” DOE reviewed the Air-
Conditioning, Heating, and Refrigeration
Institute’s Directory of Certified Product
Performance for Residential Furnaces
and Boilers (2009),8 the ENERGY STAR
Product Databases for Gas and Oil
Furnaces (May 15, 2009),9 the California

7U.S. Small Business Administration, Table of
Small Business Size Standards, August 22, 2008,
available at: http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.

8 The Air-Conditioning, Heating and Refrigeration
Institute, Directory of Certified Product
Performance, June 2009, available at: http://
www.ahridirectory.org/ahridirectory/pages/
home.aspx.

9The U.S. Environmental Protection Agency and
the U.S. Department of Commerce, ENERGY STAR

Energy Commission’s Appliance
Database for Residential Furnaces and
Boilers,10 and the Consortium for
Energy Efficiency’s Qualifying Furnace
and Boiler List (April 2, 2009).1* From
this review, DOE found that there are
approximately 25 small businesses
within the furnace and boiler industry.
Even though there are a significant
number of small businesses within the
furnace and boiler industry, DOE has
concluded that the test procedure
amendments contained in this final rule
would not represent a substantial
burden to any manufacturer, including
small manufacturers, as explained
above.

Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE’s certification and
supporting statement of factual basis
was provided to the Chief Counsel for
Advocacy of the SBA for review under
5 U.S.C. 605(b). DOE did not receive any
comments regarding a significant
economic impact on any small entities.
Thus, DOE reaffirms and certifies that
this rule will have no significant
economic impact on a substantial
number of small entities.

C. Review Under the Paperwork
Reduction Act of 1995

Today’s final rule imposes no new
information or recordkeeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

DOE is establishing a final rule to
amend the test procedure for residential
furnaces and boilers to address
measurement of the standby mode and
off mode energy consumption of these
products. DOE has determined that this
final rule falls into a class of actions that
are categorically excluded from review
under the National Environmental
Policy Act of 1969 (Pub. L. 91-190,
codified at 42 U.S.C. 4321 et seq.), and
DOE’s implementing regulations at 10
CFR part 1021. Specifically, this final
rule, which adopts an industry standard
for measurement of standby mode and
off mode energy consumption, amends
an existing rule without changing its

Furnaces—Product Databases for Gas and Oil
Furnaces, May 15, 2009: http://www.energystar.gov/
index.cfm?c=furnaces.pr _furnaces.

10 The California Energy Commission, Appliance
Database for Residential Furnaces and Boilers,
2009: http://www.appliances.energy.ca.gov/
QuickSearch.aspx.

11 Consortium of Energy Efficiency, Qualifying
Furnace and Boiler List, April 2, 2009: http://
www.ceedirectory.org/ceedirectory/pages/cee/
ceeDirectorylnfo.aspx.

environmental effect, and, therefore, is
covered by Categorical Exclusion A5
found in 10 CFR part 1021, subpart D,
appendix A. Today’s final rule would
not affect the amount, quality, or
distribution of energy usage, and,
therefore, would not result in any
environmental impacts.12 Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. 64 FR 43255 (August 10,
1999). The Executive Order requires
agencies to examine the constitutional
and statutory authority supporting any
action that would limit the
policymaking discretion of the States,
and to carefully assess the necessity for
such actions. The Executive Order also
requires agencies to have an accountable
process to ensure meaningful and timely
input by State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
that it will follow in developing such
regulations. 65 FR 13735. DOE has
examined this final rule and determined
that it would not have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. EPCA governs and
prescribes Federal preemption of State
regulations as to energy conservation for
the products that are the subject of
today’s proposed rule. States can
petition DOE for exemption from such
preemption to the extent, and based on
criteria, set forth in EPCA. (42 U.S.C.
6297(d)) Therefore, Executive Order
13132 requires no further action.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write

12 Categorical Exclusion A5 provides:
“Rulemaking interpreting or amending an existing
rule or regulation that does not change the
environmental effect of the rule or regulation being
amended.”
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http://www.ceedirectory.org/ceedirectory/pages/cee/ceeDirectoryInfo.aspx
http://www.ceedirectory.org/ceedirectory/pages/cee/ceeDirectoryInfo.aspx
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http://www.ahridirectory.org/ahridirectory/pages/home.aspx
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http://www.energystar.gov/index.cfm?c=furnaces.pr_furnaces
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regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Regarding the
review required by section 3(a), section
3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
sections 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4, codified at 2 U.S.C. 1501 et seq.)
requires each Federal agency to assess
the effects of Federal regulatory actions
on State, local, and Tribal governments
and the private sector. For regulatory
actions likely to result in a rule that may
cause expenditures by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year (adjusted annually
for inflation), section 202 of UMRA
requires a Federal agency to publish a
written statement that estimates the
resulting costs, benefits, and other
effects on the national economy. (2
U.S.C. 1532(a) and (b)) Section 204 of
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed “significant intergovernmental
mandate.” UMRA also requires an
agency plan for giving notice and
opportunity for timely input to small
governments that may be potentially
affected before establishing any
requirement that might significantly or
uniquely affect them. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under

UMRA. 62 FR 12820. (This policy is
also available at http://www.gc.doe.gov.)
Today’s final rule, which modifies the
current test procedures for residential
furnaces and boilers, contains neither an
intergovernmental mandate, nor a
mandate that may result in the
expenditure by State, local, and Tribal
governments, or by the private sector, of
$100 million or more in any year.
Accordingly, no further assessment or
analysis is required under the Unfunded
Mandates Reform Act of 1995.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s final rule to amend DOE test
procedures would not have any impact
on the autonomy or integrity of the
family as an institution. Accordingly,
DOE has concluded that it is not
necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 15, 1988),
DOE has determined that this final rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the United States
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(Pub. L. 106-554, codified at 44 U.S.C.
3516 note) provides for agencies to
review most disseminations of
information to the public under
information quality guidelines
established by each agency pursuant to
general guidelines issued by OMB.
OMB’s guidelines were published at 67
FR 8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s final rule under the OMB and
DOE guidelines and has concluded that
it is consistent with applicable policies
in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to

prepare and submit to OMB a Statement
of Energy Effects for any proposed
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s final rule
is not a significant regulatory action
under Executive Order 12866 or any
successor order; would not have a
significant adverse effect on the supply,
distribution, or use of energy; and has
not been designated by the
Administrator of OIRA as a significant
energy action. Therefore, DOE has
determined that this rule is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects for this rulemaking.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91; 42 U.S.C. 7101 et seq.), DOE must
comply with all laws applicable to the
former Federal Energy Administration,
including section 32 of the Federal
Energy Administration Act of 1974
(Pub. L. 93—-275), as amended by the
Federal Energy Administration
Authorization Act of 1977 (Pub. L. 95—
70). (15 U.S.C. 788) Section 32 provides
that where a proposed rule authorizes or
requires use of commercial standards,
the notice of proposed rulemaking must
inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Attorney General and
the Federal Trade Commission (FTC)
concerning the impact of commercial or
industry standards on competition.

Certain of the amendments and
revisions in this final rule incorporate
testing methods contained in the
following commercial standard, the
International Electrotechnical
Commission (IEC) Standard 62301,
“Household electrical appliances—
Measurement of standby power” (First
Edition 2005-06). As stated in the July
2009 NOPR, DOE has evaluated this
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standard and is unable to conclude
whether it fully complies with the
requirements of section 32(b) of the
Federal Energy Administration Act (i.e.,
that it was developed in a manner that
fully provides for public participation,
comment, and review). 74 FR 36959,
36968 (July 27, 2009). DOE has
consulted with the Attorney General
and the Chairman of the FTC
concerning the impact on competition
of requiring manufacturers to use the
test methods contained in this standard,
and neither recommended against
incorporation of this standard.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 801(2).

VII. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC, on August 20,
2010.
Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

m For the reasons stated in the preamble,
DOE is amending part 430 of chapter II
of title 10 of the Code of Federal
Regulations, to read as set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 2. Section 430.3 is amended by adding
new paragraph (1)(1), and adding and
reserving paragraph (1)(2), to read as
follows:

§430.3 Materials incorporated by
reference.
* * * * *

(1) * * %

(1) International Electrotechnical
Commission (IEC) Standard 62301 (“IEC
62301”), Household electrical
appliances—Measurement of standby

power (first edition, June 2005), IBR
approved for Appendix N to Subpart B.
(2) [Reserved].

* * * * *

m 3. Appendix N to subpart B of part
430 is amended as follows:
m a. Adding a note after the heading.
m b. In section 2.0 Definitions, by
redesignating sections 2.1, 2.2, 2.3, and
2.4 as sections 2.2, 2.3, 2.9, and 2.5
respectively; and adding new sections
2.1,2.4,2.6,2.7,and 2.8.
m c. In section 8.0 Test procedure, by
adding new sections 8.6, 8.6.1, and
8.6.2.
m d. In section 9.0 Nomenclature, by
adding three new text items at the end
of the section.
m e. In section 10.0 Calculation of
derived results from test measurements,
by:
lyi. Revising sections 10.2.3,10.2.3.1,
10.2.3.2,10.3, 10.5.2, 10.5.3; and
m ii. Adding new section 10.9.

The additions and revisions read as
follows:

Appendix N to Subpart B of Part 430—
Uniform Test Method for Measuring the
Energy Consumption of Furnaces and
Boilers

Note: The procedures and calculations that
refer to standby mode and off mode energy
consumption (i.e., sections 8.6 and 10.9 of
this appendix N) need not be performed to
determine compliance with energy
conservation standards for furnaces and
boilers at this time. However, any
representation related to standby mode and
off mode energy consumption of these
products made after April 18, 2011 must be
based upon results generated under this test
procedure, consistent with the requirements
of 42 U.S.C. 6293(c)(2). After July 1, 2010,
any adopted energy conservation standard
shall address standby mode and off mode
energy consumption, and upon the
compliance date for such standards,
compliance with the applicable provisions of
this test procedure will be required.

* * * * *

2.0 Definitions

2.1 Active mode means the
condition during the heating season in
which the furnace or boiler is connected
to the power source, and either the
burner, electric resistance elements, or
any electrical auxiliaries such as
blowers or pumps, are activated.

* * * * *

2.4 IEC 62301 means the test
standard published by the International
Electrotechnical Commission (IEC),
titled “Household electrical
appliances—Measurement of standby
power,” Publication 62301 (First Edition
2005-06). (incorporated by reference,
see §430.3)

* * * * *

2.6 Off mode means the condition
during the non-heating season in which
the furnace or boiler is connected to the
power source, and neither the burner,
electric resistance elements, nor any
electrical auxiliaries such as blowers or
pumps, are activated.

2.7 Seasonal off switch means the
switch on the furnace or boiler that,
when activated, results in a measurable
change in energy consumption between
the standby and off modes.

2.8 Standby mode means the
condition during the heating season in
which the furnace or boiler is connected
to the power source, and neither the
burner, electric resistance elements, nor
any electrical auxiliaries such as

blowers or pumps, are activated.
* * * * *

8.0 Test Procedure

* * * * *

8.6 Measurement of electrical
standby and off mode power.

8.6.1 Standby power measurement.
With all electrical auxiliaries of the
furnace or boiler not activated, measure
the standby power (Psg) in accordance
with the procedures in IEC 62301
(incorporated by reference, see § 430.3),
except that section 8.5 Room Ambient
Temperature of ASHRAE 103—1993
(incorporated by reference, see § 430.3)
and the voltage provision of section
8.2.1.4 Electrical Supply of ASHRAE
103—1993 shall apply in lieu of the
corresponding provisions of IEC 62301
at section 4.2 Test room and the voltage
specification of section 4.3 Power
supply. Frequency shall be 60Hz.
Clarifying further, IEC 62301 section 4.5
Power measurement accuracy and
section 5 Measurements shall apply in
lieu of section 6.10 Energy Flow Rate of
ASHRAE 103—1993. Measure the
wattage so that all possible standby
mode wattage for the entire appliance is
recorded, not just the standby mode
wattage of a single auxiliary.

8.6.2 Off mode power measurement.
If the unit is equipped with a seasonal
off switch or there is an expected
difference between off mode power and
standby mode power, measure off mode
power (Pogr) in accordance with the
standby power procedures in IEC 62301
(incorporated by reference, see §430.3),
except that section 8.5 Room Ambient
Temperature of ASHRAE 103—1993
(incorporated by reference, see §430.3)
and the voltage provision of section
8.2.1.4 Electrical Supply of ASHRAE
103—1993 shall apply in lieu of the
corresponding provisions of IEC 62301
at section 4.2 Test room and the voltage
specification of section 4.3 Power
supply. Frequency shall be 60Hz.
Clarifying further, IEC 62301 section 4.5
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Power measurement accuracy and
section 5 Measurements shall apply for
this measurement in lieu of section 6.10
Energy Flow Rate of ASHRAE 103—
1993. Measure the wattage so that all
possible off mode wattage for the entire
appliance is recorded, not just the off
mode wattage of a single auxiliary. If
there is no expected difference in off
mode power and standby mode power,
let Porr = Psg, in which case no separate
measurement of off mode power is
necessary.

9.0 Nomenclature

* * * * *

Eso = Average annual electric standby mode
and off mode energy consumption, in
kilowatt-hours

Porr = Furnace or boiler off mode power, in
watts

Psg = Furnace or boiler standby mode power,
in watts

10.0 Calculation of Derived Results
From Test Measurements

* * * * *

10.2.3 Average annual auxiliary
electrical energy consumption for gas or
oil-fueled furnaces or boilers. For
furnaces and boilers equipped with
single-stage controls, the average annual
auxiliary electrical consumption (Eag) is
expressed in kilowatt-hours and defined
as:

EAE = BOHss(y pPE + YIGPEIG + yBE)
+ Eso

Where:

BOHss = as defined in 10.2.1 of this appendix
PE = as defined in 10.2.1 of this appendix

yp = as defined in 10.2.1 of this appendix

Vi = as defined in 10.2.1 of this appendix
PEg = as defined in 10.2.1 of this appendix

y = as defined in 10.2.1 of this appendix

BE = as defined in 10.2.1 of this appendix
Eso = as defined in 10.9 of this appendix.

10.2.3.1 For furnaces or boilers
equipped with two-stage controls, Esg is
defined as:
EAE = BOHR (yPPER + YIGPEIG + yBER)
+ BOHH (yPPEH + YIGPEIG +y BEH)
+ Eso

Where:

BOHxk = as defined in 10.2.1.2 of this
appendix

yp = as defined in 10.2.1 of this appendix

PER = as defined in 9.1.2.2 and measured at
the reduced fuel input rate of ANSI/
ASHRAE Standard 103—1993,
(incorporated by reference, see §430.3)

Vi = as defined in 10.2.1 of this appendix

PEg = as defined in 10.2.1 of this appendix

y = as defined in 10.2.1 of this appendix

BER = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by
reference, see §430.3) measured at the
reduced fuel input rate

BOHy = as defined in 10.2.1.3 of this
appendix

PEq = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by

reference, see §430.3) measured at the
maximum fuel input rate

BEg = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by
reference, see §430.3) measured at the
maximum fuel input rate

Eso = as defined in 10.9 of this appendix.

10.2.3.2 For furnaces or boilers

equipped with step-modulating

controls, Exr is defined as:

EAE = BOHR (yP PER + ylc;PE[G + yBER)
+ BOHM (yPPEH + YIGPEIG +y BEH]
+ Eso

Where:

BOHg = as defined in 10.2.1.2 of this
appendix

yp = as defined in 10.2.1 of this appendix

PER = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by
reference, see §430.3), measured at the
reduced fuel input rate

vic = as defined in 10.2.1 of this appendix

PEiG = as defined in 10.2.1 of this appendix

y = as defined in 10.2.1. of this appendix

BER = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by
reference, see §430.3) measured at the
reduced fuel input rate

BOHw = as defined in 10.2.1.4 of this
appendix

PEy = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by
reference, see §430.3) measured at the
maximum fuel input rate

BEg = as defined in 9.1.2.2 of ANSI/ASHRAE
Standard 103—1993, (incorporated by
reference, see § 430.3) measured at the
maximum fuel input rate

Eso = as defined in 10.9 of this appendix.

10.3 Average annual electric energy
consumption for electric furnaces or
boilers.

Eg = 100(2,080)(0.77)DHR/(3.412 AFUE)
+ Eso

Where:

100 = to express a percent as a decimal

2,080 = as specified in 10.2.1 of this
appendix

0.77 = as specified in 10.2.1 of this appendix

DHR = as defined in 10.2.1 of this appendix

3.412 = conversion to express energy in terms
of watt-hours instead of Btu

AFUE = as defined in 11.1 of ANSI/ASHRAE
Standard 103—1993 (incorporated by
reference, see §430.3), in percent, and
calculated on the basis of: ICS
installation, for non-weatherized warm
air furnaces; indoor installation, for non-
weatherized boilers; or outdoor
installation, for furnaces and boilers that
are weatherized.

Eso = as defined in 10.9 of this appendix.

* * * * *

10.5.2 Average annual auxiliary
electrical energy consumption for gas or
oil-fueled furnaces and boilers located
in a different geographic region of the
United States and in buildings with
different design heating requirements.
For gas or oil-fueled furnaces and
boilers, the average annual auxiliary
electrical energy consumption for a

specific geographic region and a specific
typical design heating requirement
(EaEr) is expressed in kilowatt-hours
and defined as:

Eaer = (Eae—Eso) (HLH/2080) + Esor

Where:

EaE = as defined in 10.2.3 of this appendix

Eso = as defined in 10.9 of this appendix

HLH = as defined in 10.5.1 of this appendix

2,080 = as specified in 10.2.1 of this
appendix

Esor = as specified in 10.5.3 of this appendix.

10.5.3 Average annual electric
energy consumption for electric
furnaces and boilers located in a
different geographic region of the
United States and in buildings with
different design heating requirements.
For electric furnaces and boilers, the
average annual electric energy
consumption for a specific geographic
region and a specific typical design
heating requirement (Egg) is expressed
in kilowatt-hours and defined as:

Egr = 100(0.77) DHR HLH/(3.412 AFUE)
+ Esor
Where:

100 = as specified in 10.3 of this appendix
0.77 = as specified in 10.2.1 of this appendix
DHR = as defined in 10.2.1 of this appendix
HLH = as defined in 10.5.1 of this appendix
3.412 = as specified in 10.3 of this appendix
AFUE = as defined in 10.3 of this appendix
Esor = Eso as defined in 10.9 of this
appendix, except that in the equation for
Eso, the term BOH is multiplied by the
expression (HLH/2080) to get the
appropriate regional accounting of
standby mode and off mode loss.
* * * * *

10.9 Average annual electrical
standby mode and off mode energy
consumption. Calculate the annual
electrical standby mode and off mode
energy consumption (Eso) in kilowatt-
hours, defined as:

Eso = ((Psg * (4160 —BOH)) + (Porr *
4600)) * K

Where:

Psg = furnace or boiler standby mode power,
in watts, as measured in Section 8.6
4,160 = average heating season hours per year

Porr = furnace or boiler off mode power, in
watts, as measured in Section 8.6

4,600 = average non-heating season hours per
year

K =0.001 kWh/Wh, conversion factor for
watt-hours to kilowatt-hours

BOH = total burner operating hours as
calculated in section 10.2 for gas or oil-
fueled furnaces or boilers. Where for gas
or oil-fueled furnaces and boilers
equipped with single-stage controls,
BOH = BOHss; for gas or oil-fueled
furnaces and boilers equipped with two-
stage controls, BOH = (BOHgr + BOHgn);
and for gas or oil-fueled furnaces and
boilers equipped with step-modulating
controls, BOH = (BOHgr + BOHy). For



Federal Register/Vol. 75, No. 202/ Wednesday, October 20, 2010/Rules and Regulations

64633

electric furnaces and boilers, BOH =
100(2080)(0.77)DHR/(Ei, 3.412)(AFUE))

Where:

100 = to express a percent as a decimal

2,080 = as specified in 10.2.1 of this
appendix

0.77 = as specified in 10.2.1 of this appendix

DHR = as defined in 10.2.1 of this appendix

3.412 = conversion to express energy in terms
of KBtu instead of kilowatt-hours

AFUE = as defined in 11.1 of ANSI/ASHRAE
Standard 103—1993 (incorporated by
reference, see §430.3) in percent

E in = Steady-state electric rated power, in
kilowatts, from section 9.3 of ANSI/
ASHRAE Standard 103—1993
(incorporated by reference, see §430.3).

[FR Doc. 2010-26369 Filed 10-19-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1036; Directorate
Identifier 2009-NM—-247-AD; Amendment
39-16480; AD 2010-22-01]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 767-200, —300, and
—300F Series Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. That AD
currently requires repetitive inspections
for fatigue cracking and corrosion of the
upper link fuse pin of the nacelle struts,
and related investigative and corrective
actions if necessary. The existing AD
also provides terminating action for the
repetitive inspections. This AD revises
certain criteria for the terminating
action. This AD was prompted by two
reports of cracked upper link fuse pins.
We are issuing this AD to prevent
fatigue cracking or corrosion of the
upper link fuse pin, which could result
in failure of the fuse pin and consequent
reduced structural integrity of the
nacelle strut and possible separation of
the strut and engine from the airplane
during flight.

DATES: This AD is effective November 4,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of November 4, 2010.

The Director of the Federal Register
approved the incorporation by reference

of a certain other publication listed in
this AD as of November 5, 2009 (74 FR
50692, October 1, 2009).

We must receive comments on this
AD by December 6, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1;
fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6577; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

On September 18, 2009, we issued AD
2009-20-09, Amendment 39-16032 (74
FR 50692, October 1, 2009), for certain
Model 767-200, —300, and —300F series

airplanes. That AD requires repetitive
inspections for fatigue cracking and
corrosion of the upper link fuse pin of
the nacelle struts, and related
investigative and corrective actions if
necessary. That AD also provides
terminating action for the repetitive
inspections. That AD resulted from two
reports of cracked upper link fuse pins.
We issued that AD to prevent fatigue
cracking or corrosion of the upper link
fuse pin, which could result in failure
of the fuse pin and consequent reduced
structural integrity of the nacelle strut
and possible separation of the strut and
engine from the airplane during flight.

Actions Since Existing AD Was Issued

We have learned that paragraph (h) of
AD 2009-20-09 incorrectly identifies
the pin replacement as acceptable for
compliance with the optional strut
modification specified in paragraph (g)
of that AD. Rather, replacing the pin
terminates only the repetitive
inspections of the pins as required by
paragraph (g) of this AD; replacing the
pin does not terminate the requirement
for the strut modification. We have
removed credit for replacement of the
fuse pins with new fuse pins from
paragraph (h) of the existing AD
(specified as paragraph (i) in this AD)
because it is not a terminating action.
We have added new paragraph (j) in this
AD to specify that replacement of the
fuse pins terminates the repetitive
inspection requirements of paragraph (g)
of this AD, and the strut modification is
still required.

We have also revised paragraph (b) of
this AD to clarify that certain
requirements of this AD terminate
certain requirements of AD 2000-19-09,
Amendment 39-11910 (65 FR 58641,
October 2, 2000), and AD 2004-16-12,
Amendment 39-13768 (69 FR 51002,
August 17, 2004).

Explanation of Additional Paragraph in
the AD

We have added a new paragraph (d)
to this AD to provide the Air Transport
Association (ATA) of America subject
code 54: Nacelles/Pylons. This code is
added to make this AD parallel with
other new AD actions. We have
reidentified subsequent paragraphs
accordingly.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs.
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AD Requirements

This AD requires repetitive
inspections for fatigue cracking and
corrosion of the upper link fuse pin of
the nacelle struts, and related
investigative and corrective actions if
necessary. This AD also provides
terminating action for the repetitive
inspections.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because this AD shortens the time
for the repetitive intervals. Therefore,

we find that notice and opportunity for
prior public comment are impracticable
and that good cause exists for making
this amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2010-1036; Directorate Identifier 2009—
NM-247-AD;” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,

ESTIMATED COSTS

economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD affects 354
airplanes of U.S. registry. This new AD
adds no new costs to affected operators.
The current costs for this AD are
repeated for the convenience of affected
operators, as follows:

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Inspection of fuse pins (re-
quirement of AD 2009—-20—
09).

4 work-hours x $85 per hour $0
= $340 per inspection cycle.

$340 per inspection cycle

$120,360 per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m The FAA amends § 39.13 by removing
airworthiness directive (AD) 2009-20—
09, Amendment 39-16032 (74 FR
50692, October 1, 2009), and adding the
following new AD:

2010-22-01 The Boeing Company:
Amendment 39-16480; Docket No.
FAA-2010-1036; Directorate Identifier
2009-NM-247-AD.

Effective Date
(a) This AD is effective November 4, 2010.

Affected ADs

(b) This AD supersedes AD 2009-20-09,
Amendment 39-16032. Certain requirements
of this AD terminate certain requirements of
AD 2000-19-09, Amendment 39-11910, and
AD 2004-16-12, Amendment 39-13768.
Applicability

(c) This AD applies to The Boeing
Company Model 767-200, —300, and —300F
series airplanes, certificated in any category,
as identified in Boeing Alert Service Bulletin

767-54A0074, Revision 1, dated April 24,
2008.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 54: Nacelles/Pylons.

Unsafe Condition

(e) This AD was prompted by two reports
of cracked upper link fuse pins. We are
issuing this AD to prevent fatigue cracking or
corrosion of the upper link fuse pin, which
could result in failure of the fuse pin and
consequent reduced structural integrity of the
nacelle strut and possible separation of the
strut and engine from the airplane during
flight.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.
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Restatement of Requirements of AD 2009-
20-09, With Revised Credit Provisions in
Paragraph (I) of This AD

Initial and Repetitive Inspections/
Investigative and Corrective Actions

(g) Inspect the upper link fuse pin of the
nacelle struts for fatigue cracking and

corrosion at the applicable time specified in
Table 1 of this AD. Do the applicable
inspection by doing all the applicable actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April 24,
2008; and do all applicable related
investigative and corrective actions before

TABLE 1—COMPLIANCE TIMES

further flight. Repeat the applicable
inspection at intervals not to exceed 3,000
flight cycles or 24 months, whichever is first,
until the requirements of paragraph (h) of
this AD have been done.

At the later of:
Engine type
Initial inspection threshold Grace period
JTOD i 14,000 total flight cycles ........ccccocvreenneen. Within 3,000 flight cycles or 18 months after November 5, 2009 (the effective
date of AD 2009-20-09), whichever is first.
CF6-80A .......... 24,000 total flight cycles ........c.ccoceeeenneen. Within 3,000 flight cycles or 18 months after November 5, 2009, whichever is first.
PW4000 ............. 8,000 total flight cycles Within 3,000 flight cycles or 18 months after November 5, 2009, whichever is first.
CF6-80C2 ......... 10,000 total flight cycles .........cccocvreennee. Within 3,000 flight cycles or 18 months after November 5, 2009, whichever is first.
RB211 ..o 24,000 total flight cycles ...........ccccoereenene Within 3,000 flight cycles or 18 months after November 5, 2009, whichever is first.

Note 1: The upper link inspections can be
done with the pylon and/or engine in any
position.

Note 2: In paragraph 3.B, Steps 4.b.(1)(a)
and 4.b.(2)(b)(2){a} of the Accomplishment
Instructions of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April 24,
2008, the procedures specify to apply two
layers of Boeing Material Specification (BMS)
10-11 primer to the inside surface of the fuse
pin if no crack indication is found. However,
two layers of primer are only necessary to
touch up bare areas on the fuse pin if no
crack indication is found.

Terminating Action in AD 2000-19-09,
Amendment 39-11910, and AD 2004-16-12,
Amendment 39-13768

(h) Accomplishment of the modification
specified in paragraph (h)(1) or (h)(2) of this
AD, as applicable, terminates the inspections
required by paragraph (g) of this AD.

(1) For Model 767 series airplanes powered
by Rolls-Royce RB211 series engines, as
identified in AD 2000-19-09: Modification of
the nacelle strut and wing structure, as
required by paragraphs (a) and (b) of AD
2000-19-09.

(2) For Model 767-200, =300, and —300F
series airplanes powered by Pratt & Whitney
and General Electric engines, as identified in
AD 2004-16-12: Modification of the nacelle
strut and wing structure, as required by
paragraphs (a), (b), (d), and (e) of AD 2004—
16-12.

Credit for Inspection Done Using Previous
Service Information

(i) Inspection of the fuse pins before
November 5, 2009, in accordance with
Boeing Service Bulletin 767-54—-0074, dated
March 27, 1997, is acceptable for compliance
with the inspections required by paragraph
(g) of this AD, except that operator’s
equivalent procedures are not allowed.

New Requirements of This AD

Optional Terminating Action for Inspections

(j) Replacement of the fuse pins with new
fuse pins (not serviceable fuse pins), in
accordance with Boeing Service Bulletin
767-54—0074, dated March 27, 1997; or

Boeing Alert Service Bulletin 767-54A0074,
Revision 1, dated April 24, 2008; terminates
the repetitive inspections of the fuse pins
required by paragraph (g) of this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be e-mailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.
AMOCG:s that specified using new pins (not
serviceable pins) approved previously in
accordance with AD 2009-20-09,
Amendment 39-16032, are approved as
AMOCG:s for the corresponding provisions of
paragraph (h) of this AD.

Related Information

(1) For more information about this AD,
contact Berhane Alazar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office (ACO), 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 917-6577; fax (425)
917-6590.

Material Incorporated by Reference

(m) You must use Boeing Alert Service
Bulletin 767-54A0074, Revision 1, dated
April 24, 2008, to do the actions required by
this AD, unless the AD specifies otherwise.
If you accomplish the optional terminating
actions specified in this AD, you must use
Boeing Alert Service Bulletin 767-54A0074,
Revision 1, dated April 24, 2008; or Boeing
Service Bulletin 767-54—0074, dated March
27,1997; to perform those actions, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Service Bulletin 767-54—-0074, dated
March 27, 1997, under 5 U.S.C. 552(a) and
1 CFR part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Boeing Alert Service Bulletin
767-54A0074, Revision 1, dated April 24,
2008, on November 5, 2009 (74 FR 50692,
October 1, 2009).

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.
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Issued in Renton, Washington, on October
6, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-26224 Filed 10-19-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1037; Directorate
Identifier 2010-NM-202-AD; Amendment
39-16481; AD 2010-22-02]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Seven cases of on-ground hydraulic
accumulator screw cap/end cap failure have
been experienced on CL-600-2B19
aeroplanes, resulting in the loss of the
associated hydraulic system and high-energy
impact damage to adjacent systems and
structure. * * *

* * * * *

A detailed analysis of the calculated line
of trajectory of a failed screw cap/end cap for
each of the accumulators has been
conducted, resulting in the identification of
several areas where systems and/or structural
components could potentially be damaged.
Although all of the failures to date have
occurred on the ground, an in-flight failure
affecting such components could potentially
have an adverse effect on the controllability
of the aeroplane.

* * * * *

This AD requires actions that are

intended to address the unsafe
condition described in the MCAL

DATES: This AD becomes effective
November 4, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of November 4, 2010.

We must receive comments on this
AD by December 6, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Christopher Alfano, Aerospace
Engineer, Airframe and Mechanical
Systems Branch, ANE-171, FAA, New
York Aircraft Certification Office (ACO),
1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone
(516) 228-7340; fax (516) 794—5531.
SUPPLEMENTARY INFORMATION:

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2010-24,
dated August 3, 2010 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

BOMBARDIER SERVICE BULLETINS

Seven cases of on-ground hydraulic
accumulator screw cap/end cap failure have
been experienced on CL-600-2B19
aeroplanes, resulting in the loss of the
associated hydraulic system and high-energy
impact damage to adjacent systems and
structure. The lowest number of flight cycles
accumulated at the time of failure, to date,
has been 6,991 flight cycles.

The part numbers (P/N) of the
accumulators currently installed on CL-600—
2B19 aeroplanes are 601R75138—1 (08—
60163—001 or 08—60163-002) [Hydraulic
System No. 1, Hydraulic System No. 2,
Inboard Brake and Outboard Brake
accumulators] and 601R75138-3 (08—60164—
001 or 08-60164—002) [Hydraulic System No.
3 accumulator].

A detailed analysis of the calculated line
of trajectory of a failed screw cap/end cap for
each of the accumulators has been
conducted, resulting in the identification of
several areas where systems and/or structural
components could potentially be damaged.
Although all of the failures to date have
occurred on the ground, an in-flight failure
affecting such components could potentially
have an adverse effect on the controllability
of the aeroplane.

This directive gives instructions to amend
the Airplane Flight Manual (AFM), remove
two accumulators (Hydraulic System No. 2
and No. 3) from the aeroplane and conduct
repetitive ultrasonic inspections [for cracks]
of the Hydraulic System No. 1, Inboard Brake
and Outboard Brake accumulators that are
not identified by the letter “T” after the serial
number (S/N) on the identification plate for
cracks until they are replaced by new
accumulators P/N 601R75139-1 (11093—4).

Required actions also include
deactivating the hydraulic system No. 3
accumulator. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Bombardier has issued Canadair
Regional Jet Temporary Revision (TR)
RJ/186-1, dated August 24, 2010, to the
Limitations section, Normal Procedures
section, and Abnormal Procedures
section of the Canadair Regional Jet
Airplane Flight Manual (AFM), CSP A—
012. Canadair Regional Jet TR RJ/186-1,
dated August 24, 2010, advises the
flightcrew that for certain airplanes the
hydraulic 3B pump is selected “on”
instead of “auto” for all phases of flight.

Bombardier has issued the service
information in the following table:

Document Revision Date
Bombardier Alert Service Bulletin A601R-29-029, including Appendix A, dated October 18, | B .....cccooiiiiiiiiinens May 11, 2010.
2007.
Bombardier Alert Service Bulletin ABOTR—29—031 .......ccciiiiiiieeie e A e March 26, 2009.
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BOMBARDIER SERVICE BULLETINS—Continued
Document Revision Date
Bombardier Alert Service Bulletin A601R-32—-103, including Appendix A, Revision A, dated Oc- | D ......cccocoeiiiiniiicienns May 11, 2010.
tober 18, 2007.
Bombardier Service Bulletin B0TR—29—032 .........cccoiiiiiiiiiiee e e e e e enare e A e, January 26, 2010.

Bombardier Service Bulletin 601R-29-033, including Appendix A, dated May 5, 2009

Bombardier Service Bulletin 601R-29—-035

Bombardier Service Bulletin 601R-32—-106, including Appendix A

Bombardier Service Bulletin 601R-32—107

May 11, 2010.
May 11, 2010.
May 11, 2010.
June 17, 2010.

The actions described in this service
information as outlined in the
“Discussion” section above, are intended
to correct the unsafe condition
identified in the MCAL

FAA'’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Explanation of Affected Accumulators

The actions specified in the MCAI
apply only to Tactair accumulators.
Certain actions in this AD apply to all
accumulators. This is a result of the
unsafe condition, which is due to the
location of the accumulators and
potential damage resulting from the
release of the accumulator screw cap/
end cap. This is the reason for the
deactivation of the hydraulic system No.
3 accumulator and removal of the
hydraulic system No. 2 accumulator.

Interim Action

This AD does not require the removal
of the hydraulic system No. 3
accumulator, or replacement of the
hydraulic system No. 1, inboard brake,
and outboard brake accumulators, in
Part IV and Part VII of the Canadian
Airworthiness Directive CF—2010-24,
dated August 3, 2010. The planned
compliance time for the removal of the
hydraulic system No. 3 accumulator, or
replacement of the hydraulic system No.
1, inboard brake, and outboard brake
accumulators, in Part IV and Part VII of
the Canadian Airworthiness Directive
CF-2010-24, dated August 3, 2010,
would allow enough time to provide
notice and opportunity for prior public
comment on the merits of those actions.
Therefore, we are considering further
rulemaking to address this issue.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because seven cases of on-ground
hydraulic accumulator screw cap/end
cap failure have been experienced on
Model CL-600-2B19 airplanes,
resulting in the loss of the associated
hydraulic system and high-energy
impact damage to adjacent systems and
structure. The lowest number of flight
cycles accumulated at the time of
failure, to date, has been 6,991 flight
cycles.

A detailed analysis of the calculated
line of trajectory of a failed screw cap/
end cap for each of the accumulators
has been conducted, resulting in the
identification of several areas where
systems and/or structural components
could potentially be damaged, fuel lines
and wires included. Although all of the
failures to date have occurred on the
ground, an in-flight failure affecting
such components could consequently
reduce the controllability of the
airplane. Therefore, we determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists

for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-1037;
Directorate Identifier 2010-NM—-202—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.


http://www.regulations.gov
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Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-22-02 Bombardier, Inc.: Amendment
39-16481. Docket No. FAA-2010-1037;
Directorate Identifier 2010-NM-202-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 4, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes, certificated
in any category, serial numbers 7003
and subsequent.
Subject

(d) Air Transport Association (ATA)
of America Code 29 and 32: Hydraulic
Power and Landing Gear, respectively.

Reason

(e) The mandatory continued
airworthiness information (MCAI)
states:

Seven cases of on-ground hydraulic
accumulator screw cap/end cap failure
have been experienced on CL-600-2B19
aeroplanes, resulting in the loss of the
associated hydraulic system and high-
energy impact damage to adjacent
systems and structure. * * *

* * * * *

A detailed analysis of the calculated
line of trajectory of a failed screw cap/
end cap for each of the accumulators
has been conducted, resulting in the
identification of several areas where
systems and/or structural components
could potentially be damaged. Although
all of the failures to date have occurred
on the ground, an in-flight failure
affecting such components could
potentially have an adverse effect on the

controllability of the aeroplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed
within the compliance times specified,
unless the actions have already been
done.

Airplane Flight Manual (AFM) Revision

(g) Within 30 days after the effective
date of this AD, revise the Limitations
section, Normal Procedures section, and
Abnormal Procedures section of the
AFM by incorporating Canadair
Regional Jet Temporary Revision (TR)
RJ/186-1, dated August 24, 2010, into
the applicable section of Canadair
Regional Jet AFM, CSP A-012.
Thereafter, except as provided by
paragraph(s) of this AD, no alternative
actions specified in Canadair Regional
Jet TR RJ/186-1, dated August 24, 2010,
may be approved.

Note 1: The actions required by paragraph
(g) of this AD may be done by inserting a
copy of Canadair Regional Jet TR RJ/186-1,
dated August 24, 2010, into the applicable
section of the Canadair Regional Jet AFM,
CSP A-012. When the TR has been included
in the general revisions of the AFM, the
general revisions may be inserted into the
AFM, and the TR removed, provided that the
relevant information in the general revision
is identical to that in Canadair Regional Jet
TR R]/186-1, dated August 24, 2010.

Deactivation of the Hydraulic System
No. 3 Accumulator

(h) Within 250 flight cycles after the
effective date of this AD, deactivate the
hydraulic system No. 3 accumulator, in
accordance with Part A of the
Accomplishment Instructions of

Bombardier Alert Service Bulletin
A601R-29-031, Revision A, dated
March 26, 2009. Doing the removal of
the hydraulic system No. 3 accumulator
in paragraph (j) of this AD is an
alternate method of compliance with the
requirements of this paragraph. The
actions in this paragraph apply to all
accumulators in hydraulic system No. 3.

Removal of the Hydraulic System No. 2
Accumulator

(i) Within 500 flight cycles after the
effective date of this AD, remove the
hydraulic system No. 2 accumulator, in
accordance with the Accomplishment
Instructions of Bombardier Service
Bulletin 601R—29-032, Revision A,
dated January 26, 2010. The actions in
this paragraph apply to all accumulators
in hydraulic system No. 2.

Optional Removal of the Hydraulic
System No. 3 Accumulator

(j) Removal of the hydraulic system
No. 3 accumulator, in accordance with
Part B of the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A601R—29-031, Revision A,
dated March 26, 2009, is an alternate
method of compliance with the
requirements of paragraph (h) of this
AD.

Initial and Repetitive Ultrasonic
Inspection of Hydraulic System No. 1,
Inboard Brake, and Outboard Brake
Accumulators

(k) For hydraulic system No. 1,
inboard brake, and outboard brake
accumulators having P/N 601R75138-1
(08—-60163—-001 or 08—60163—002): At
the applicable compliance times
specified in paragraph (1) of this AD, do
the inspections required by paragraphs
(k)(1) and (k)(2) of this AD. Repeat the
inspections for each accumulator having
P/N 601R75138—1 (08—-60163—001 or
08—60163—002) thereafter at intervals
not to exceed 500 flight cycles until the
replacement specified in this paragraph
is done or the replacement specified in
paragraph (m) of this AD is done. If any
crack is found, before further flight,
replace the accumulator with a new
accumulator having part number (P/N)
601R75138—1 (08—60163—001 or 08—
60163-002) and having the letter “T”
after the serial number on the
identification plate, in accordance with
the Accomplishment Instructions of the
applicable service bulletin identified in
Table 1 or Table 2 of this AD.

(1) Do an ultrasonic inspection for
cracks on each accumulator, in
accordance with Part B of the
Accomplishment Instructions of the
applicable service bulletin identified in
Table 1 of this AD.
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TABLE 1—BOMBARDIER SERVICE INFORMATION FOR ACCUMULATOR INSPECTION
Accumulator Document Revision Date
Hydraulic System No. 1 ........... Bombardier Alert Service Bulletin A601R—29-029, including | B ......cccocoiiiiiiiiiiiens May 11, 2010.
Appendix A, dated October 18, 2007.
Inboard and Outboard Brake ... | Bombardier Alert Service Bulletin A601R-32-103, including | D ......ccccceviiniinincnnen. May 11, 2010.
Appendix A, Revision A, dated October 18, 2007.
(2) Do an ultrasonic inspection for of the applicable service bulletin
cracks on the screw cap, in accordance  identified in Table 2 of this AD.
with the Accomplishment Instructions
TABLE 2—BOMBARDIER SERVICE INFORMATION FOR SCREW CAP INSPECTION
Accumulator Document Revision Date
Hydraulic System No. 1 ........... Bombardier Service Bulletin 601R—29-033, including Appen- | A ......ccoiieiieenienieenns May 11, 2010.
dix A, dated May 5, 2009.
Inboard and Outboard Brake ... | Bombardier Service Bulletin 601R-32-106, including Appen- | A ......ccooiviiiiiineenn. May 11, 2010.
dix A.

(1) For hydraulic system No. 1,
inboard brake, and outboard brake
accumulators having P/N 601R75138-1
(08-60163—001 or 08—60163—-002): Do
the inspections specified in paragraph
(k) of this AD at the applicable time in
paragraph (1)(1), (1)(2), and (1)(3) of this
AD.

(1) For any accumulator not having
the letter “T” after the serial number on
the identification plate and with more
than 4,500 flight cycles on the
accumulator as of the effective date of
this AD: Inspect within 500 flight cycles
after the effective date of this AD.

(2) For any accumulator not having
the letter “T” after the serial number on
the identification plate and with 4,500

flight cycles or less on the accumulator
as of the effective date of this AD:
Inspect prior to the accumulation of
5,000 flight cycles on the accumulator.

(3) If it is not possible to determine
the flight cycles accumulated for any
accumulator not having the letter “T”
after the serial number on the
identification plate: Inspect within 500
flight cycles after the effective date of
this AD.

Note 2: For any accumulator having P/N
601R75138-1 (08—-60163—001 or 08—60163—
002) and the letter “T” after the serial number
on the identification plate, or if the
accumulator P/N is not listed in paragraph
(k) of this AD, the inspection specified in
paragraph (k) of this AD is not required.

Optional Replacement of the Hydraulic
System No. 1, Inboard Brake, and
Outboard Brake Accumulators

(m) Replacing any hydraulic system
No. 1, inboard brake, or outboard brake
accumulator having P/N 601R75138-1
(08-60163-001 or 08—60163—002), with
a new accumulator having P/N
601R75139-1 (11093—4), in accordance
with the Accomplishment Instructions
of the applicable service bulletin
identified in Table 3 of this AD, is a
terminating action for the inspections in
paragraph (k) of this AD for that
accumulator.

TABLE 3—BOMBARDIER SERVICE INFORMATION FOR ACCUMULATOR REPLACEMENT

Accumulator

Document

Revision Date

Hydraulic System No. 1
Inboard and Outboard Brake ...

Bombardier Service Bulletin 601R-29-035
Bombardier Service Bulletin 601R-32-107

May 11, 2010.
June 17, 2010.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(n) Deactivating the hydraulic system
No. 3 accumulator before the effective
date of this AD in accordance with Part
A of the Accomplishment Instructions
of Bombardier Alert Service Bulletin
A601R-29-031, dated December 23,
2008, is acceptable for compliance with
the requirements of paragraph (h) of this
AD.

(o) Removing the hydraulic system
No. 2 accumulator in accordance with

the Accomplishment Instructions of
Bombardier Service Bulletin 601R-29—
032, dated November 12, 2009, before
the effective date of this AD is
acceptable for compliance with the
requirements of paragraph (i) of this AD.

(p) Removing the hydraulic system
No. 3 accumulator in accordance with
Part B of the Accomplishment
Instructions of Bombardier Service
Bulletin A601R-29-031, dated
December 23, 2008, before the effective
date of this AD is acceptable for

compliance with the requirements of
paragraph (j) of this AD.

(q) An ultrasonic inspection for cracks
done before the effective date of this AD
in accordance with Part B of the
Accomplishment Instructions of the
applicable service bulletin identified in
Table 4 of this AD, or the
Accomplishment Instructions of the
applicable service bulletin identified in
Table 5 of this AD, is acceptable for
compliance with the corresponding
ultrasonic inspection required by
paragraph (k) of this AD.
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TABLE 4—BOMBARDIER CREDIT SERVICE INFORMATION FOR ACCUMULATOR INSPECTION

Document Revision Date
Bombardier Alert Service Bulletin ABOTR—29—029 .........oooiiiiiiiiiiiiee e Original .......ccocveviees October 18, 2007.
Bombardier Alert Service Bulletin A601R—29-029 A November 12, 2009.
Bombardier Alert Service Bulletin A601R-32—-103 Original November 21, 2006.
Bombardier Alert Service Bulletin A601R-32—-103 A March 7, 2007.
Bombardier Alert Service Bulletin A601R—32-103 B .. October 18, 2007.

Bombardier Alert Service Bulletin A601R-32—-103 C February 26, 2009.
TABLE 5—BOMBARDIER CREDIT SERVICE INFORMATION FOR SCREW CAP INSPECTION
Document Revision Date
Bombardier Service Bulletin B0TR—29—033 .........cooiiiiiiiiiiiee e e e e re e e e e Original .......ccocveviiens May 5, 2009.
Bombardier Service Bulletin B0TR—32—106 ..........ccoctiiiiiiiieiie ettt s Original .......ccocveveees May 5, 2009.

(r) Replacing any hydraulic system
No. 1, inboard brake, or outboard brake
accumulator before the effective date of
this AD in accordance with the
Accomplishment Instructions of
Bombardier Service Bulletin 601R—32—
107, dated May 11, 2010, is acceptable
for compliance with the corresponding
requirements of paragraph (m) of this
AD.

FAA AD Differences

Note 3: This AD differs from the
MCAI and/or service information as
follows:

(1) This AD does not require the
removal of the hydraulic system No. 3
accumulator, or replacement of the
hydraulic system No. 1, inboard brake,
and outboard brake accumulators, in
Part IV and Part VII of the Canadian
Airworthiness Directive CF—2010-24,
dated August 3, 2010.

(2) The actions specified in Canadian
Airworthiness Directive CF—2010-24,
dated August 3, 2010, apply only to
Tactair accumulators. The actions
required by paragraphs (h) and (i) of this
AD apply to all accumulators in the

positions specified in paragraphs (h)
and (i) of this AD.

Other FAA AD Provisions

(s) The following provisions also
apply to this AD:

(1) Alternative Methods of
Compliance (AMOCs): The Manager,
New York Aircraft Certification Office
(ACO), ANE-170, FAA, has the
authority to approve AMOG:s for this
AD, if requested using the procedures
found in 14 CFR 39.19. Send
information to ATTN: Program Manager,
Continuing Operational Safety, FAA,
New York ACO, 1600 Stewart Avenue,
Suite 410, Westbury, New York, 11590;
telephone 516—228-7300; fax 516—794—
5531. Before using any approved AMOC
on any airplane to which the AMOC
applies, notify your principal
maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal
inspector, your local Flight Standards
District Office. The AMOC approval
letter must specifically reference this
AD.

(2) Airworthy Product: For any
requirement in this AD to obtain
corrective actions from a manufacturer
or other source, use these actions if they
are FAA-approved. Corrective actions
are considered FAA-approved if they
are approved by the State of Design
Authority (or their delegated agent). You
are required to assure the product is
airworthy before it is returned to
service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under
the provisions of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.),
the Office of Management and Budget
(OMB) has approved the information
collection requirements and has
assigned OMB Control Number 2120-
0056.

Related Information

(t) Refer to MCAI Canadian
Airworthiness Directive CF—2010-24,
dated August 3, 2010; Canadair Regional
Jet Temporary Revision R]/186-1, dated
August 24, 2010; and the service
bulletins listed in Table 6 of this AD; for
related information.

TABLE 6—BOMBARDIER SERVICE INFORMATION

Document Revision Date

Bombardier Alert Service Bulletin A601R—29-029 May 11, 2010.
Bombardier Alert Service Bulletin A601R-29-031 March 26, 2009.
Bombardier Alert Service Bulletin A601R-32—-103 May 11, 2010.
Bombardier Service Bulletin 601R-29-032 ............ January 26, 2010.
Bombardier Service Bulletin 601R-29—-033 ...... May 11, 2010.
Bombardier Service Bulletin 601R-29-035 ...... May 11, 2010.
Bombardier Service Bulletin 601R-32—106 ...... May 11, 2010.
Bombardier Service Bulletin B0TR=32—107 .........ccociiieiiiieeiteeeeee e esee e eiree e seee e sae e e nae e e ereeaenanes June 17, 2010.

CSP A-012, and the service information
identified in Table 7 of this AD to do the
actions required by this AD, unless the
AD specifies otherwise. If you
accomplish the optional terminating

Material Incorporated by Reference

(u) You must use Canadair Regional
Jet Temporary Revision RJ/186-1, dated
August 24, 2010, to the Canadair
Regional Jet Airplane Flight Manual,

actions specified in this AD, you must
use the service information identified in
Table 8 of this AD to perform those
actions, unless the AD specifies
otherwise.
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TABLE 7—MATERIAL INCORPORATED BY REFERENCE FOR ACTIONS REQUIRED IN THIS AD
Document Revision Date

Bombardier Alert Service Bulletin A601R-29-029, including Appendix A, dated October 18, | B ......cccccoeiiiiniiicienns May 11, 2010.

2007 .*.
Bombardier Alert Service Bulletin ABOTR—29—031 ........uiiiiiiiiiieieee e A e, March 26, 2009.
Bombardier Alert Service Bulletin A601R-32—103, including Appendix A, Revision A, dated Oc- | D ......cccoeoevieiniieieenes May 11, 2010.

tober 18, 2007.*
Bombardier Service Bulletin B0TR—29—032 ........c.coiiiiiiiiiieiie et s January 26, 2010.
Bombardier Service Bulletin 601R-29-033, including Appendix A, dated May 5, 2009 .* May 11, 2010.
Bombardier Service Bulletin 601R-32-106, including Appendix A .* May 11, 2010.

(*In Appendix A to these documents, the document number is shown only on page A1 of these appendices.)

TABLE 8—MATERIAL INCORPORATED BY REFERENCE FOR THE OPTIONAL ACTIONS IN THIS AD

Document

Revision Date

Bombardier Alert Service Bulletin A601R-29-031

Bombardier Service Bulletin 601R-29-035
Bombardier Service Bulletin 601R-32—-107

March 26, 2009.
May 11, 2010.
June 17, 2010.

(1) The Director of the Federal
Register approved the incorporation by
reference of this service information
under 5 U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified
in this AD, contact Bombardier, Inc.,
400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—-855-7401;
e-mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.

(3) You may review copies of the
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

(4) You may also review copies of the
service information that is incorporated
by reference at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call 202-741—
6030, or go to: http://www.archives.gov/
federal register/code_of federal
regulations/ibr locations.html.

Issued in Renton, Washington, on October
7, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-26225 Filed 10-19-10; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200, 232, 240, and 249

[Release Nos. 33-9151; 34-63109; IC—
29462; File No. S7-10-09]

RIN 3235-AK27

Facilitating Shareholder Director
Nominations

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; notice of stay of
effective and compliance dates.

SUMMARY: By order dated October 4,
2010 (Release No. 33-9149, 34—63031),
the Securities and Exchange
Commission (“Commission”) stayed
from November 15, 2010 until the
resolution of the petition for review in
Business Roundtable, et al. v. SEC, No.
10-1305 (D.C. Cir., filed Sept. 29, 2010)
(“Business Roundtable™), the effective
and compliance dates of amendments to
the federal proxy and related rules that
the Commission adopted to facilitate the
effective exercise of shareholders’
traditional state law rights to nominate
and elect directors to company boards of
directors. We are publishing this release
in the Federal Register to provide
additional notice regarding the change
in effective and compliance dates of the
amendments.

DATES: Effective Date: The effective and
compliance dates of the final rules
published on September 16, 2010 (75 FR
56668) amending 17 CFR parts 200, 232,
240 and 249, which were to become
effective on November 15, 2010, are
delayed until further notice. The
Commission will publish a document in
the Federal Register announcing the
effective and compliance dates of the

final rules following the resolution of
the petition for review in Business
Roundtable. This document does not
affect any rules in the above-referenced
parts currently in effect.
SUPPLEMENTARY INFORMATION: On
September 16, 2010, the Commission
published final rules?® in the Federal
Register (75 FR 56668) with the
effective date of November 15, 2010,
and a compliance date of November 15,
2010, except that companies that qualify
as “smaller reporting companies” (as
defined in 17 CFR 240.12b-2) as of the
effective date of the final rules will not
be subject to Rule 14a—11 until three
years after the effective date. The
Commission entered an order on
October 4, 2010, staying the effective
and compliance dates of the final rules
until the resolution of the petition for
review in Business Roundtable.

FOR FURTHER INFORMATION CONTACT:
Lillian Brown, Tamara Brightwell, or
Ted Yu, Division of Corporation
Finance, at (202) 551-3200, U.S.
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549.

As discussed in the preamble above,
pursuant to the October 4, 2010 order,
which was issued under the authority in
Section 25(c)(2) of the Securities
Exchange Act of 1934, as amended, and
Section 705 of the Administrative
Procedure Act, the effective and
compliance dates for the final rules
published on September 16, 2010 (75 FR
56668) amending Title 17, Chapter II of
the Code of Federal Regulations, are
delayed until further notice.

1The final rules include Exchange Act Rule 14a—
11 and associated amendments, such as Schedule
14N, Exchange Act Rule 14a-18, and amendments
to Exchange Act Rule 14a-2, as well as amendments
to Exchange Act Rule 14a-8.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Dated: October 14, 2010.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2010-26348 Filed 10-19-10; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 230
[Release No. 33-9152; File No. S7-14-08]
RIN 3235-AK16

Indexed Annuities

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; withdrawal; request
for comment on Paperwork Reduction
Act burden estimate.

SUMMARY: We are withdrawing rule
151A under the Securities Act of 1933,
which defines the terms “annuity
contract” and “optional annuity
contract” under the Act. On July 12,
2010, the United States Court of
Appeals for the District of Columbia
Circuit issued an order vacating the
rule.

DATES: 17 CFR 230.151A (Rule 151A),
published at 74 FR 3175 (January 16,
2009) and effective on January 12, 2011,
is withdrawn as of October 20, 2010.

FOR FURTHER INFORMATION CONTACT:
Michael L. Kosoff, Senior Counsel,
Office of Insurance Products, Division of
Investment Management, at (202) 551—
6795, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-8629.

SUPPLEMENTARY INFORMATION: On
January 8, 2009, the Commission issued
a release adopting rule 151A under the
Securities Act of 1933.1 Rule 151A
defines the terms “annuity contract” and
“optional annuity contract” under the
Securities Act. The rule was intended to
clarify the status under the Federal
securities laws of indexed annuities,
under which payments to the purchaser
are dependent on the performance of a
securities index. On July 12, 2010, the
United States Court of Appeals for the
District of Columbia Circuit issued an
order vacating rule 151A in American
Equity Investment Life Insurance
Company, et al. v. Securities and
Exchange Commission, No. 09—1021
(D.C. Cir.). Accordingly, the
Commission hereby withdraws rule
151A, which was published at 74 FR
3175 (Jan. 16, 2009).

115 U.S.C. 77a et seq.; Securities Act Release No.
8996 (Jan. 8, 2009) [74 FR 3138 (Jan. 16, 2009)].

Paperwork Reduction Act

Notice is hereby given that, pursuant
to the Paperwork Reduction Act of
1995,2 the Commission is soliciting
comment on changes to a collection of
information necessitated by the Court
order vacating rule 151A. The
Commission is submitting this existing
collection of information to the Office of
Management and Budget for change and
approval.

The burdens associated with rule
151A are currently approved under the
“collection of information” requirements
for Form S—1 under the Securities Act
of 1933 (“Form S—1” (OMB Control No.
3235-0065)). This form sets forth the
disclosure requirements for registration
statements that are prepared by eligible
issuers. The Commission previously
estimated that there would be an annual
increase of 400 responses on Form S-1.
In connection with this increase in
expected responses, the Commission
increased the estimated burden for Form
S—1 by 60,000 hours of internal staff
time and $72 million of external
professional costs.

Since the Commission’s adoption of
rule 151A, the Commission has adopted
changes to the information required by
Form S—1, which have further increased
the total hours and cost burden
associated with the 400 additional
responses that we estimated would
result from the adoption of rule 151A by
approximately 1,600 hours and
$1,920,000.3

As aresult of the Court order, the
Commission no longer expects that
there will be an annual increase of 400
responses on Form S—1, and believes
that the estimate of the corresponding

244 U.S.C. 3501 et seq.

3These changes in the burden estimates are the
result of the adoption of rules enhancing
information provided in connection with proxy
solicitations and in other reports filed with the
Commission. Securities Act Release No. 9089 (Dec.
16, 2009) [74 FR 68334 (Dec. 23, 2009)]. That
rulemaking assigned an incremental burden
increase of 16 hours per response on Form S—1. We
estimated that 25% of that burden would be carried
by the company internally and that 75% of the
burden would by carried by outside professionals
retained by the company at an average cost of $400
per hour. Accordingly, we estimated an incremental
internal burden increase of 4 (25% of 16) hours and
an incremental external cost increase of $4800 (75%
of 16 = 12 and 12 x $400 = $4800) for each
response, including the 400 additional responses
that we had expected as a result of rule 151A. Thus,
the rulemaking assigned an additional burden for
the 400 responses of 1600 (400 x 4) hours and
$1,920,000 (400 x $4800). In addition, another
rulemaking following the adoption of rule 151A
also resulted in a change in the burden estimate for
Form S—1. Securities Release No. 33—-8995 (Dec. 31,
2008) [74 FR 2158 (Jan. 14, 2009)]. However, that
rulemaking modified reporting requirements for oil
and gas companies and did not affect the estimated
burden for the additional 400 filers under rule
151A.

burdens for Form S-1 should be
decreased by the amount of the burden
associated with those 400 responses.
Accordingly, the Commission estimates
that the Court order will have the effect
of decreasing the estimated burden for
Form S-1 by 61,600 hours of internal
staff time (60,000 plus 1,600) and
$73,920,000 for external professional
costs ($72,000,000 plus $1,920,000).

The information collection
requirements related to Form S—1 are
mandatory. There is no mandatory
retention period for the information
disclosed, and the information disclosed
is made publicly available on the
EDGAR filing system. An agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.

We request comment on the accuracy
of the Commission’s estimate of the
change in the burden for Form S-1.
Persons wishing to submit comments on
the collection of information
requirements should direct them to the
Office of Management and Budget,
Attention Desk Officer for the Securities
and Exchange Commission, Office of
Information and Regulatory Affairs,
Washington, DC 20503 and should send
a copy to Elizabeth M. Murphy,
Secretary, Securities and Exchange
Commission, 100 F Street, NE.,
Washington, DC 20549-1090, with
reference to File No. S7-14-08.
Requests for materials submitted to
OMB by the Commission with regard to
this collection of information should be
in writing, refer to File No. S7-14-08,
and be submitted to the Securities and
Exchange Commission, Office of
Investor Education and Advocacy, 100 F
Street, NE., Washington, DC 20549—
0213. OMB is required to make a
decision concerning the collection of
information between 30 and 60 days
after publication of this release.
Consequently, a comment to OMB is
best assured of having its full effect if
OMB receives it within 30 days after
publication.

Procedural and Other Matters

Section 553 of the Administrative
Procedure Act provides that when an
agency for good cause finds that notice
and public comment procedures are
impracticable, unnecessary, or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public
comment.* The Commission has
determined that there is good cause for
making today’s withdrawal of rule 151A
final without prior proposal and

45 U.S.C. 553(b)(B).
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opportunity for comment. Because of
the Court order vacating rule 151A, the
Commission’s action to withdraw the
rule is ministerial in nature.
Accordingly, the Commission for good
cause finds that a notice and comment
period is unnecessary.®

The Administrative Procedure Act
also generally requires that an agency
publish an adopted rule in the Federal
Register 30 days before it becomes
effective.6 This requirement, however,
does not apply if the agency finds good
cause for making this action to
withdraw rule 151A effective sooner.
For the reason discussed above, the
Commission finds that there is good
cause to make withdrawal of the rule
effective immediately.

The Commission considers the costs
and benefits of its rules and regulations.
As discussed above, rule 151A was
vacated by the Court and the action the
Commission takes today merely
implements the Court’s decision. Our
action to withdraw the rule is
ministerial and therefore will have no
separate economic effect.

Conclusion

Therefore, for the reasons set out in
the preamble, 17 CFR 230.151A (rule
151A), published at 74 FR 3175 (January
16, 2009) and effective on January 12,
2011, is withdrawn.

By the Commission.

Dated: October 14, 2010.

Elizabeth M. Murphy,

Secretary.

[FR Doc. 2010-26347 Filed 10-19—10; 8:45 am]
BILLING CODE 8011-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-63094; File No. S7-28-10]
RIN 3235-AK73

Reporting of Security-Based Swap
Transaction Data

AGENCY: Securities and Exchange
Commission.

5 This finding also satisfies the requirements of 5
U.S.C. 808(2) (if a Federal agency finds that notice
and public comment are “impracticable,
unnecessary or contrary to the public interest,” a
rule “shall take effect at such time as the Federal
agency promulgating the rule determines”),
allowing the withdrawal to become effective
notwithstanding the requirement of 5 U.S.C. 801.
No analysis is required under the Regulatory
Flexibility Act. See 5 U.S.C. 601(2) (for purposes of
Regulatory Flexibility Act analysis, the term “rule”
means any rule for which the agency publishes a
general notice of proposed rulemaking).

6 See 5 U.S.C. 553(d).

ACTION: Interim final temporary rule;
request for comments.

SUMMARY: Section 766 of Title VII of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (“Dodd-Frank
Act”) requires the Securities and
Exchange Commission (“Commission”)
to adopt an interim final rule for the
reporting of security-based swaps
entered into before July 21, 2010, the
terms of which had not expired as of
that date (“pre-enactment security-based
swap transactions”), within 90 days of
the enactment of the Dodd-Frank Act.
Pursuant to this requirement, the
Commission today is adopting an
interim final temporary rule that
requires specified counterparties to pre-
enactment security-based swap
transactions to report certain
information relating to pre-enactment
security-based swaps to a registered
security-based swap data repository or
to the Commission by the compliance
date established in the security-based
swap reporting rules required under
Sections 3C(e) and 13A(a) of the
Securities Exchange Act of 1934
(“Exchange Act”),? or within 60 days
after a registered security-based swap
data repository commences operations
to receive and maintain data concerning
such security-based swaps, whichever
occurs first and report information
relating to pre-enactment security-based
swaps to the Commission upon request.
The Commission also is issuing an
Interpretive Note to the rule that states
that counterparties that may be required
to report to the Commission will need
to preserve information pertaining to the
terms of these pre-enactment security-
based swaps.

DATES: Effective Date: § 240.13Aa—2T is
effective October 20, 2010 and will
remain in effect until January 12, 2012.
If the Commission publishes permanent
recordkeeping and reporting rules for
security-based transactions before
January 12, 2012, that rule will
terminate the effectiveness of
§240.13Aa—2T.

Comment Date: Comments on the
interim final temporary rule should be
received on or before December 20,
2010.

ADDRESSES: Comments may be
submitted by any of the following
methods:

Electronic Comments

e Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/final.shtml); or

1 All references to the Exchange Act contained in
this release refer to the Securities Exchange Act of
1934, as amended by the Dodd-Frank Act.

e Send an e-mail to rule-
comments@sec.gov. Please include File
Number S7-28-10 on the subject line;
or

¢ Use the Federal eRulemaking Portal
(http://www.regulations.gov). Follow the
instructions for submitting comments.

Paper Comments

e Send paper comments in triplicate
to Elizabeth Murphy, Secretary,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-1090.

All submissions should refer to File
Number S7-28-10. This file number
should be included on the subject line
if e-mail is used. To help us process and
review your comments more efficiently,
please use only one method. The
Commission will post all comments on
the Commission’s Internet Web site
(http://www.sec.gov/rules/interim-final-
temp.shtml). Comments are also
available for Web site viewing and
printing in the Commission’s Public
Reference Room, 100 F Street, NE.,
Washington, DC 20549 on official
business days between the hours of 10
a.m. and 3 p.m. All comments received
will be posted without change; the
Commission does not edit personal
identifying information from
submissions. You should submit only
information that you wish to make
available publicly.

FOR FURTHER INFORMATION CONTACT:
David Michehl, Senior Special Counsel,
at (202) 551-5627, Sarah Albertson,
Special Counsel, at (202) 551-5647,
Natasha Cowen, Special Counsel, at
(202) 551-5652, Yvonne Fraticelli,
Special Counsel, at (202) 551-5654,
Geoffrey Pemble, Special Counsel, at
(202) 5515628, Brian Trackman,
Special Gounsel, at (202) 551-5616, Mia
Zur, Special Counsel, at (202) 551-5638,
Kathleen Gray, Attorney, at (202) 551—
5305, Division of Trading and Markets,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549-7010.

SUPPLEMENTARY INFORMATION: The
Commission is adopting Rule 13Aa—2T
under the Exchange Act as an interim
final temporary rule. We are soliciting
comments on all aspects of this interim
final temporary rule. We will carefully
consider the comments that we receive
and will address them, if applicable, in
connection with the permanent
reporting rules the Commission is
required to adopt under the Dodd-Frank
Act.


http://www.sec.gov/rules/interim-final-temp.shtml
http://www.sec.gov/rules/interim-final-temp.shtml
http://www.sec.gov/rules/final.shtml
http://www.sec.gov/rules/final.shtml
http://www.regulations.gov
mailto:rule-comments@sec.gov
mailto:rule-comments@sec.gov
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I. Introduction

On July 21, 2010, the President signed
into law the Dodd-Frank Act.2 An
important element of the Dodd-Frank
Act is Title VII, the Wall Street
Transparency and Accountability Act of
2010, which directly addresses
regulation of over-the-counter
derivatives (“OTC derivatives”). Title VII
of the Dodd-Frank Act establishes a
regulatory framework for OTC
derivatives, and makes a number of
statutory revisions to the Commodity
Exchange Act and the Exchange Act
(“Title VII Amendments”). The Title VII
Amendments broadly categorize
covered products as either swaps,
regulated primarily by the Commodity
Futures Trading Commission (“CFTC”),
security-based swaps, regulated
primarily by the Commission, or mixed
swaps, jointly regulated by the
Commission and the CFTC.

Pursuant to Section 761 of the Dodd-
Frank Act, new Section 3(a)(68) of the
Exchange Act defines a security-based
swap to include a swap, as defined in
Section 1a of the Commodity Exchange
Act,? that is based on a narrow-based

2The Dodd-Frank Wall Street Reform and
Consumer Protection Act (Pub. L. 11-203, H.R.
4173).

37 U.S.C. 1a. Section 721(b) of the Dodd-Frank
Act amends Section 1(a) of the Commodity
Exchange Act to add paragraph (47) defining swap,
subject to enumerated exceptions, as any
agreement, contract, or transaction: (i) That is a put,
call, cap, floor, collar, or similar option of any kind
that is for the purchase or sale, or based on the
value, of 1 or more interest or other rates,
currencies, commodities, securities, instruments of
indebtedness, indices, quantitative measures, or
other financial or economic interests or property of
any kind; (ii) that provides for any purchase, sale,
payment, or delivery (other than a dividend on an
equity security) that is dependent on the
occurrence, nonoccurrence, or the extent of the
occurrence of an event or contingency associated
with a potential financial, economic, or commercial
consequence; (iii) that provides on an executory
basis for the exchange, on a fixed or contingent
basis, of 1 or more payments based on the value or
level of 1 or more interest or other rates, currencies,
commodities, securities, instruments of
indebtedness, indices, quantitative measures, or
other financial or economic interests or property of
any kind, or any interest therein or based on the
value thereof, and that transfers, as between the
parties to the transaction, in whole or in part, the
financial risk associated with a future change in any
such value or level without also conveying a
current or future direct or indirect ownership
interest in an asset (including any enterprise or
investment pool) or liability that incorporates the
financial risk so transferred, including any
agreement, contract, or transaction commonly
known as (I) an interest rate swap; (II) a rate floor;
(ITI) a rate cap; (IV) a rate collar; (V) a cross-currency
rate swap; (VI) a basis swap; (VII) a currency swap;
(VIII) a foreign exchange swap; (IX) a total return
swap; (X) an equity index swap; (XI) an equity
swap; (XII) a debt index swap; (XIII) a debt swap;
(XIV) a credit spread; (XV) a credit default swap;
(XVI) a credit swap; (XVII) a weather swap; (XVIII)
an energy swap; (XIX) a metal swap; (XX) an
agricultural swap; (XXI) an emissions swap; and

security index, or a single security or
loan, or any interest therein or on the
value thereof, or the occurrence or non-
occurrence of an event relating to an
issuer of a security or the issuers of
securities in a narrow-based index,
provided that such event directly affects
the financial statements, financial
condition, or financial obligations of the
issuer.? Section 761 of the Dodd-Frank
Act also adds new definitions in Section
3(a) of the Exchange Act5 for entities
involved in the security-based swaps
markets, including, among others,
security-based swap dealer,® major
security-based swap participant,”

(XXII) a commodity swap; (iv) that is an agreement,
contract, or transaction that is, or in the future
becomes commonly known to the trade as a swap;
(v) including any security-based swap agreement
which meets the definition of ‘swap agreement’ as
defined in section 206A of the Gramm-Leach-Bliley
Act (15 U.S.C. 78c note) of which a material term
is based on the price, yield, value, or volatility of
any security or any group or index of securities, or
any interest therein; or (vi) that is any combination
or permutation of, or option on, any agreement,
contract, or transaction described in any of clauses
(i) through (v).

4 See 15 U.S.C. 78c(a)(68).

515 U.S.C. 78c(a).

6 Security-based swap dealer is defined in Section
3(a)(71)(A) of the Exchange Act, 15 U.S.C.
78c(a)(71)(A), to mean any person who: (i) Holds
themself out as a dealer in security-based swaps; (ii)
makes a market in security-based swaps; (iii)
regularly enters into security-based swaps with
counterparties as an ordinary course of business for
its own account; or (iv) engages in any activity
causing it to be commonly known in the trade as
a dealer or market maker in security-based swaps.
The term security-based swap dealer does not
include a person that enters into security-based
swaps for such person’s own account, either
individually or in a fiduciary capacity, but not as
a part of regular business. 15 U.S.C. 78c(a)(71)(C).
In addition, the Commission shall exempt from
designation as a security-based swap dealer an
entity that engages in a de minimis quantity of
security-based swap dealing in connection with
transactions with or on behalf of its customers. 15
U.S.C. 78c(a)(71)(D).

7 Major security-based swap participant is defined
in Section 3(a)(67)(A) of the Exchange Act, 15
U.S.C. 78c(a)(67)(A), as any person: (i) Who is not
a security-based swap dealer; and (ii)(I) who
maintains a substantial position in security-based
swaps for any of the major security-based swap
categories, as such categories are determined by the
Commission, excluding both positions held for
hedging or mitigating commercial risk and positions
maintained by any employee benefit plan (or any
contract held by such a plan) as defined in
paragraphs (3) and (32) of section 3 of the Employee
Retirement Income Security Act of 1974 (29 U.S.C.
1002) for the primary purpose of hedging or
mitigating any risk directly associated with the
operation of the plan; (II) whose outstanding
security-based swaps create substantial
counterparty exposure that could have serious
adverse effects on the financial stability of the
United States banking system or financial markets;
or (IIT) that is a financial entity that (aa) is highly
leveraged relative to the amount of capital such
entity holds and that is not subject to capital
requirements established by an appropriate Federal
banking regulator; and (bb) maintains a substantial
position in outstanding security-based swaps in any
major security-based swap category, as such
categories are determined by the Commission. For

security-based swap data repository,?
and security-based swap execution
facility.® The Commission has issued an
advance notice of proposed rulemaking
seeking comment on the definitions of
key terms relating to the regulation of
swaps and security-based swaps.10

The Dodd-Frank Act requires, among
other things, that security-based swaps
be reported to a registered security-
based swap data repository or the
Commission.!? In particular, the Dodd-
Frank Act added Section 13A(a)(2)(A) of
the Exchange Act, which requires that
pre-enactment security-based swaps be
reported to a registered security-based
swap data repository or the Commission
by a date that is not later than: (i) 30
days after issuance of the interim final
rule; or (ii) such other period as the
Commission determines to be
appropriate.12 Section 13A(a)(2)(B) of
the Exchange Act 13 requires the
Commission to promulgate an interim
final rule providing for the reporting of
these pre-enactment security-based
swaps within 90 days of the enactment
of the Dodd-Frank Act.1* Consistent

purposes of subparagraph (A), the Commission
shall define, by rule or regulation, the term
‘substantial position’ at the threshold that the
Commission determines to be prudent for the
effective monitoring, management, and oversight of
entities that are systemically important or can
significantly impact the financial system of the
United States. 15 U.S.C. 78c¢(a)(67)(B).

8 Security-based swap data repository is defined
in Section 3(a)(75) of the Exchange Act, 15 U.S.C.
78c(a)(75), as any person that collects and
maintains information or records with respect to
transactions or positions in, or the terms and
conditions of, security-based swaps entered into by
third parties for the purpose of providing a
centralized recordkeeping facility for security-based
swaps.

9 Security-based swap execution facility is
defined in Section 3(a)(77) of the Exchange Act, 15
U.S.C. 78c(a)(77), as a trading system or platform in
which multiple participants have the ability to
execute or trade security-based swaps by accepting
bids and offers made by multiple participants in the
facility or system, through any means of interstate
commerce, including any trading facility, that (A)
facilitates the execution of security-based swaps
between persons; and (B) is not a national securities
exchange.

The new definitions in Section 3(a) parallel
amendments to Section 1(a) of the Commodity
Exchange Act pursuant to Section 721 of the Title
VII Amendments.

10 See Securities Exchange Act Release No. 62717
(August 13, 2010), 75 FR 51429 (August 20, 2010).

1115 U.S.C. 78m—1(a)(2)(A).

12 See id.

1315 U.S.C. 78m~—1(a)(2)(B).

14The Commission notes that Section 3C of the
Exchange Act, added by Section 763(a) of the Dodd-
Frank Act, also requires the Commission to adopt
rules that provide for the reporting of data for
security-based swaps entered into before the date of
enactment of the Dodd-Frank Act to a registered
security-based data repository or to the Commission
no later than 180 days after the effective date of the
Dodd-Frank Act (thus, by January 12, 2012). See 15
U.S.C. 78c—3(e). Section 3C is not effective until 360
days after enactment of the Dodd-Frank Act. The
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with its responsibilities under Section
13A(a)(2) of the Exchange Act, the
Commission is today adopting Rule
13Aa—2T, an interim final temporary
rule governing reporting of pre-
enactment security-based swaps.

II. Interim Final Temporary Exchange
Act Rule 13Aa-2T

The Commission is adopting Rule
13Aa—2T under the Exchange Act to
specify the reporting requirements
applicable to pre-enactment security-
based swaps. Rule 13Aa—2T requires
specified counterparties to a pre-
enactment security-based swap
transaction to: (1) Report certain
information relating to pre-enactment
security-based swaps to a registered
security-based swap data repository or
to the Commission by the compliance
date established in the security-based
swap reporting rules required by
Sections 3C(e) and 13A(a)(1) of the
Exchange Act, or within 60 days after a
registered security-based swap data
repository commences operations to
receive and maintain data concerning
such security-based swaps, whichever
occurs first; and (2) report information
relating to pre-enactment security-based
swaps to the Commission upon request
during an interim period. In addition,
the Commission is issuing an
Interpretive Note to Rule 13Aa2-T that
reflects what information the
Commission believes reporting parties
should retain in order to meet the
reporting obligation contained in the
rule. Specifically, the Commission
believes that counterparties will need to
preserve information pertaining to the
terms of such pre-enactment security-
based swaps, to the extent and in such
form as it currently exists.

We have included several requests for
comment in this release. We will
carefully consider the comments that we
receive and will address them, if
applicable, in connection with the
permanent reporting rules, which will
be published for notice and comment.

As explained above, the Dodd-Frank
Act revises Section 3(a) of the Exchange
Act to define key terms related to the
new regulatory framework for security-
based swaps.15 Rule 13Aa—2T(a)
incorporates the definitions of “major
security-based swap participant,”
“security-based swap,” “security-based
swap dealer,” and “security-based swap
data repository” from the Dodd-Frank
Act. The statutory language reserves to
the Commission authority to further

Commission believes that its action today is
consistent with both Section 13A and Section 3C
of the Exchange Act.

15 See supra Section 1.

define these terms,'® which the
Commission expects to do as rules are
developed relating to the regulation of
security-based swaps and in response to
input from market participants. In
addition, the Commission notes that
rules governing the registration of
security-based swap data repositories
will be the subject of another
Commission rulemaking. As a result,
there currently are no registered
security-based swap data repositories
able to accept security-based swap data
as required under the Dodd-Frank Act.

A. Reporting Obligations

Rule 13Aa—2T(b)(1) requires that a
counterparty to a pre-enactment
security-based swap transaction shall
report, with respect to a pre-enactment
security-based swap transaction, to a
registered security-based swap data
repository or to the Commission: (1) A
copy of the transaction confirmation, in
electronic form, if available, or in
written form, if there is no electronic
copy; and (2) the time, if available, the
transaction was executed.'” Rule 13Aa—
2T(b)(1) also establishes the compliance
deadline for reporting pre-enactment
security-based swap transactions.
Pursuant to Rule 13Aa-2T(b)(1), a
reporting party shall report the pre-
enactment security-based swap
transaction by the compliance date
established in the reporting rules
required under Sections 3C(e) and
13A(a)(1) of the Exchange Act 8 or
within 60 days after a registered
security-based swap data repository
commences operations to receive and
maintain data concerning such security-
based swaps, whichever occurs first.19
The Commission believes it is
appropriate to delay the reporting of
such transaction information until the
time detailed above because, until the
registration rule is adopted and
implemented, there will not be a
registered security-based swap data
repository able to accept security-based
swap data as required under the Dodd-
Frank Act. Rule 13Aa—2T(a)(4) defines a

16 The Title VIl Amendments enable the
Commission to further define certain terms jointly
with the CFTC, in consultation with the Board of
Governors of the Federal Reserve System. See
Section 712(d) of the Dodd-Frank Act.

17 See Rule 13Aa—2T(b)(1). See infra Section II.B
for a discussion of which counterparty has the
reporting obligation.

18 The Commission notes that Section 3C(e) of the
Exchange Act requires that security-based swaps
entered into before the date of enactment shall be
reported no later than 180 days after the effective
date of the section, i.e., January 12, 2012.

19 See Rule 13Aa—2T(b)(1). The Commission notes
that rulemaking regarding registered security-based
swap repositories must be completed within 360
days after the date of enactment of the Dodd-Frank
Act.

pre-enactment security-based swap
transaction as a security-based swap
that was entered into prior to, and that
had not expired as of, July 21, 2010.2°

In addition, pursuant to Rule 13Aa—
2T(b)(2), a counterparty to a pre-
enactment security-based swap
transaction is required to report to the
Commission upon request any
information relating to these pre-
enactment security-based swap
transactions during the time that the
interim final temporary rule is in
effect.21 The information that the
Commission would request to be
reported may vary depending upon the
needs of the Commission, and may
include actual trade data as well as
summary trade data. Such summary
data may include a description of the
types of a security-based swap dealer’s
counterparties or types of reference
entities, or the total number of pre-
enactment security-based swap
transactions entered into by the dealer
and some measure of the frequency and
duration of those contracts.22

The Commission anticipates that Rule
13Aa—2T(b) will facilitate the
Commission’s ability to understand and
evaluate the current market for security-
based swaps, and may inform the
Commission’s analysis of the other
required rulemakings under the Dodd-
Frank Act. In addition, information
requested by the Commission may be
used to facilitate other activities of the
Commission, such as examinations.

B. Reporting Party

Section 13A(a)(3) to the Exchange
Act 23 specifies the party obligated to
report a security-based swap—either a
security-based swap dealer, a major
security-based swap participant, or a
counterparty to the swap. These
provisions apply for purposes of
reporting pursuant to the interim final
temporary rule.2¢ Specifically, Section
13A(a)(3) of the Exchange Act provides
that with respect to a security-based
swap in which only one counterparty is
a security-based swap dealer or major
security-based swap participant, the
security-based swap dealer or major
security-based swap participant shall
report the security-based swap; with
respect to a security-based swap in
which one counterparty is a security-
based swap dealer and the other
counterparty is a major security-based
swap participant, the security-based

20 See Rule 13Aa—2T(a)(4).

21 See infra Section II.B for a discussion of which
counterparty has the reporting obligation.

22 See infra Section IL.D for a discussion of the
treatment of post-enactment security-based swaps.

2315 U.S.C. 78m—1(a)(3).

24 See id.
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swap dealer shall report the security-
based swap; and with respect to any
other security-based swap, the
counterparties to the security-based
swap shall select a counterparty to
report the security-based swap.25

Rule 13Aa—2T(c) incorporates these
provisions. Specifically, Rule 13Aa—
2T(c) provides that where only one
counterparty to a security-based swap
transaction is a security-based swap
dealer or a major security-based swap
participant, the security-based swap
dealer or major security-based swap
participant shall report the transaction;
where one counterparty to a security-
based swap transaction is a security-
based swap dealer and the other
counterparty is a major security-based
swap participant, the security-based
swap dealer shall report the transaction;
and where neither counterparty to a
security-based swap transaction is
security-based swap dealer or a major
security-based swap participant, the
counterparties to the transaction shall
select the counterparty who will report
the transaction.26

C. Interpretive Note on Record Retention

Pre-enactment security-based swaps
that must be reported pursuant to
Section 13A(a)(2) of the Exchange Act 27
and new interim final temporary Rule
13Aa—2T thereunder have already
occurred prior to enactment of the
Dodd-Frank Act.28 Thus, to support the
reporting requirements in Rule 13Aa—
2T(b), a Note to paragraphs (b)(1) and
(2) of Rule 13Aa—2T requires each
counterparty to a pre-enactment
security-based swap transaction that
may be required to report such
transaction to retain information and
documents relating to the terms of the
transaction.29 Specifically, the Note
requires a counterparty to a pre-
enactment security-based swap
transaction that may be required to
report such transaction to retain in its
existing format all information and
documents, if available, to the extent
and in such form as they currently exist,
relating to the terms of the security-
based swap transaction, including but
not limited to: Any information
necessary to identify and value the
transaction; the date and time of
execution of the transaction; all
information from which the price of the

25 See id.

26 See Rule 13Aa—2T(c).

2715 U.S.C. 78m—1(a)(2).

28 Pre-enactment security-based swaps are those
security-based swaps that were entered into before
July 21, 2010, the terms of which had not expired
as of that date. See Section 13A(a)(2)(A).

29 See Note to paragraphs (b)(1) and (2) of Rule
13Aa-2T.

transaction was derived; whether the
transaction was accepted for clearing by
any clearing agency or derivatives
clearing organization, and, if so, the
identity of such clearing agency or
derivatives clearing organization; any
modification(s) to the terms of the
transaction; and the final confirmation
of the transaction. The Commission
believes that it is necessary for a
counterparty that may be required to
report such transaction to retain all
information relating to the terms of pre-
enactment security-based swaps in
order for that counterparty to be able to
comply with the reporting requirements
of Rule 13Aa—2T. The specific
information identified in the Note, as
outlined above, is designed to
encompass material information about
pre-enactment security-based swap
transactions that may be the subject of
a request by the Commission to report
pursuant to Rule 13Aa—2T(b)(2), as well
as the information required to be
reported pursuant to Rule 13Aa—
2T(b)(1). The Commission believes that
the information identified above will
provide the Commission with access to
relevant information to help the
Commission perform its oversight
functions under the Federal securities
laws.

The time of execution of a security-
based swap transaction is the point at
which the parties become irrevocably
bound under applicable law.30 For
example, in the context of security-
based swaps, an oral agreement over the
phone will create an enforceable
contract, and the time of execution will
be when the parties to the telephone call
agree to the material terms.31 The
Commission also understands that the
“price” of a security-based swap may be
expressed differently for different asset
classes.

The Commission envisions that
documentation retained pursuant to the
need to preserve all information from
which the price of the transaction was
derived should reflect all information
necessary to determine the price
including, among other things, the
quoting convention (for example, the
economic spread, which is variously
referred to as the traded spread, quote

30 The Commission understands that time of
execution is not a data element that is consistently
captured with respect to security-based swap
transactions.

31 0n the effective date of the Dodd-Frank Act,
security-based swaps will be securities and the
execution of the transaction will be the sale for
Federal securities law purposes. For an explanation
of when a sale occurs under the Securities Act of
1933 see Securities Act Release No. 8591 and
Securities Exchange Act Release No. 52056 (July 19,
2005), 70 FR 44722 (August 3, 2005), notes 391 and
394.

spread or composite spread, expressed
as a number of basis points per annum,
for CDS transactions,32 or the LIBOR-
based Floating Rate Payment, expressed
as a floating rate plus a fixed number of
basis points multiplied by the notional
amount, for equity or loan total return
swaps).

The interpretation to retain
information does not require any
counterparty to a pre-enactment
security-based swap transaction that
may be required to report such
transaction to create new records with
respect to transactions that occurred in
the past. By allowing such records to be
retained in their existing format, the
interpretation is designed to assure that
important information relating to the
terms of pre-enactment security-based
swap transactions is preserved without
unnecessary burden on the
counterparties. Likewise, to the extent
that any information required to be
retained pursuant to the Note and
reported pursuant to Rule 13Aa—
2T(b)(1) or (b)(2) is not information that
the counterparty already has prior to the
effective date of this proposal, such as
the time of execution, the Commission
understands that such information
could not be retained pursuant to the
Note or reported pursuant to Rule
13Aa-2T(b)(1) or (b)(2).

D. Post-Enactment Security-Based
Swaps

As noted above, Rule 13Aa—-2T
applies solely to security-based swap
transactions entered into before July 21,
2010, the terms of which had not
expired as of that date, and thus does
not cover security-based swap
transactions entered into on or after July
21, 2010. The Dodd-Frank Act, however,
also requires the Commission to adopt
reporting rules covering such post-
enactment security-based swaps.

32Dealers quote prices for entering into credit
default swaps as a fixed number of basis points per
annum they require to be paid (if they are quoting
to sell protection) or that they are willing to pay (if
they are quoting to buy protection). This number is
variously referred to as the “running spread,”
“quoted spread” or “traded spread.” It will be higher
to sell protection than to buy protection, allowing
the dealer to earn a profit on offsetting transactions
for the same reference entity—e.g., 510 basis points
bid, 530 basis points asked.

On execution, the running spread is converted,
using a standard, publicly available, industry-
accepted formula, into an upfront payment plus a
standardized coupon—generally 100 basis points
for investment grade reference entities, and 500
basis points for high yield reference entities. This
conversion does not affect the market value or
economics of the transaction, and is done simply
to make CDS more fungible, which makes them
easier to clear, among other benefits. Because of this
conversion, the running spread itself does not
appear in the terms of the contract, but is replaced
by its economic equivalent.
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Specifically, Section 3C(e)(2) of the
Exchange Act requires the reporting of
security-based swaps entered into on or
after such date of enactment to a
registered security-based swap data
repository or the Commission no later
than the later of: (A) 90 days after such
effective date; or (B) such other time
after entering into the security-based
swap as the Commission may prescribe
by rule or regulation.33 In addition,
Section 13A(a)(1) of the Exchange Act
requires that each security-based swap
that is not accepted for clearing by any
clearing agency or derivatives clearing
organization shall be reported to: (A) A
security-based swap data repository
described in Section 13(n) of the
Exchange Act; or (B) in the case in
which there is no security-based swap
data repository that would accept the
security-based swap, to the Commission
within such time period as the
Commission may by rule or regulation
prescribe.3¢ The Commission is directed
to adopt rules under Sections 3C(e) and
13A(a) within 360 days of the enactment
of the Dodd-Frank Act.3° Parties to
security-based swaps could be required
under those rules, if adopted, to report
information relating to such
transactions. In that regard,
counterparties could be expected to
have access to similar information in
order to report post-enactment security-
based swaps.

E. Effective Date

Rule 13Aa—2T will be effective as of
October 20, 2010 and will remain in
effect until the operative date of the
permanent recordkeeping and reporting
rules for security-based swap
transactions to be adopted by the
Commission or January 12, 2012,
whichever occurs first.36 The
Commission believes it is appropriate to
make the rule effective upon publication
in the Federal Register since the rule
applies to information parties to pre-
enactment security-based swaps would
already have in their possession. In
addition, this would provide the
Commission the ability to request
information on such pre-enactment
security-based swaps immediately.
Further, the Commission believes the
proposed sunset date is appropriate
because it will allow the rule to remain

33 See 15 U.S.C. 78c—3(e)(2). Section 3(C)(e)(1)
also states that security-based swaps entered into
before the date of the enactment of this section shall
be reported to a registered security-based swap data
repository or the Commission no later than 180
days after the effective date of that section.

34 See 15 U.S.C. 78m—1(a)(1).

35 See Sections 763(a) and 766(a) of the Dodd-
Frank Act.

36 See Rule 13Aa—2T(d).

in effect until a permanent rule relating
to the reporting of pre-enactment
security-based swaps has become
effective and operative, or until the date
by which Section 3C of the Exchange
Act requires security-based swaps
entered into before the date of
enactment of the Dodd-Frank Act to be
reported to a registered security-based
data repository or the Commission.3?

II1. Request for Comment

We are requesting comments from all
members of the public. We will
carefully consider the comments that we
receive. We seek comment generally on
all aspects of the interim final
temporary rule. In addition, we seek
comment on the following:

1. Should the Commission clarify or
modify any of the definitions included
in Rule 13Aa—2T? If so, which
definitions and what specific
modifications are appropriate or
necessary?

2. The Commission seeks public
comment on what specific information
is necessary to derive the “price” of a
security-based swap transaction. In
other words, what specific information
is needed for a third party to value the
transaction? How do these data
elements vary depending on the type or
class of security-based swap? Do current
quoting conventions across classes and
types of securities-based swaps provide
sufficient information from which to
derive transaction prices?

3. Is there an industry standard format
for information and records regarding
security-based swaps? Are there
different standard formats depending on
the type or class of security-based swap?
Please answer with specificity.

4. Rule 13Aa—2T(c) details which
counterparty to a security-based swap
transaction has the reporting obligation.
In cases where counterparties must
select which counterparty will report
the transaction, is additional
Commission guidance necessary or
desirable? Is there a mechanism to
allocate the reporting obligation that the
Commission should implement in such
cases?

5. The Note to paragraphs (b)(1) and
(2) of Rule 13Aa—2T provides that
counterparties shall retain, in their
existing format, all information and
documents relating to the terms of a pre-
enactment security-based swap
transaction, including but not limited to
certain specified data elements. What
documents and data typically are kept
by security-based swap market
participants to memorialize their
transactions? What documents and data

37 See 15 U.S.C. 78c—3(e).

typically are kept to memorialize post-
trade events such as novations,
assignments, terminations and other
events? In what format? How long are
such records currently maintained by
market participants? How often do
market participants record the time of
execution of a security-based swap?

6. The Commission requests comment
on its interpretation of the types of
documents and data needed to be
retained in order to satisfy reporting
required by the Note to paragraphs (b)(1)
and (2) of Rule 13Aa—2T. What
additional information, if any, should be
retained and what burdens or costs
would the retention of such information
entail? What information and
documents, if any, are not needed to be
retained while still providing for an
understanding of the material terms of
a security-based swap?

7. What are the technological or
administrative burdens of maintaining
the information specified in the Note to
paragraphs (b)(1) and (2) of Rule 13Aa—
2T?

8. The Commission requests comment
on the information that is required to be
reported pursuant to Rule 13Aa—
2T(b)(1). What additional information, if
any, should be reported?

9. Rule 13Aa-2T is a temporary rule
and is set to expire no later than January
12, 2012. Should we remove the
expiration provision of the rule and
make the rule permanent? Should we
extend the expiration date of the rule?

If so, for how long? Should we allow the
rule to expire?

Title VII of the Dodd-Frank Act
requires that the Commission consult
and coordinate to the extent possible
with the CFTC for the purposes of
assuring regulatory consistency and
comparability, to the extent possible,38
and states that in adopting rules, the
CFTC and Commission shall treat
functionally or economically similar
products or entities in a similar
manner.39

The CFTC has adopted rules related to
the reporting of swaps entered into
before July 21, 2010, the terms of which
had not expired as of that date (“pre-
enactment swaps”) as required under
Section 729 of the Dodd-Frank Act.
Understanding that the Commission and
the CFTC regulate different products
and markets, and as such, appropriately
may be proposing alternative regulatory
requirements, we request comments on
the impact of any differences between
the Commission and CFTC approaches
to the regulation of pre-enactment
security-based swaps and pre-enactment

38 Section 712(a)(2) of the Dodd-Frank Act.
39 Section 712(a)(7) of the Dodd-Frank Act.



64648 Federal Register/Vol. 75,

No. 202/ Wednesday, October 20, 2010/Rules and Regulations

swaps. Specifically, do the regulatory
approaches under the Commission’s
proposed rulemaking pursuant to
Section 766 of the Dodd-Frank Act and
the CFTC’s proposed rulemaking
pursuant to Section 729 of the Dodd-
Frank Act result in duplicative or
inconsistent efforts on the part of market
participants subject to both regulatory
regimes or result in gaps between those
regimes? If so, in what ways do
commenters believe that such
duplication, inconsistencies, or gaps
should be minimized? Do commenters
believe the approaches proposed by the
Commission and the CFTC to regulate
pre-enactment security-based swaps and
pre-enactment swaps are comparable? If
not, why? Do commenters believe there
are approaches that would make the
regulation of pre-enactment security-
based swaps and pre-enactment swaps
more comparable? If so,what? Do
commenters believe that it would be
appropriate for us to adopt an approach
proposed by the CFTC that differs from
our proposal? If so, which one? We
request commenters to provide data, to
the extent possible, supporting any such
suggested approaches.

IV. Other Matters

The Administrative Procedure Act
generally requires an agency to publish
notice of a proposed rulemaking in the
Federal Register.4? This requirement
does not apply, however, if the agency
“for good cause finds * * * that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest.” 41 Further, the Administrative
Procedure Act also generally requires
that an agency publish an adopted rule
in the Federal Register 30 days before
it becomes effective.42 This
requirement, however, does not apply if
the agency finds good cause for making
the rule effective sooner.43 The
Commission, for good cause, finds that
notice and solicitation of comment
before the effective date of Rule 13Aa—
2T is impracticable, unnecessary, or
contrary to the public interest.44 Section
766 of the Dodd-Frank Act amended the
Exchange Act to add a new Section 13A.
Section 13A(a)(2)(B) requires the
Commission to adopt, within 90 days of
enactment of the Dodd-Frank Act, an

40 See 5 U.S.C. 553(b).

41]d.

42 See 5 U.S.C. 553(d).

431d.

44 This finding also satisfies the requirements of
5 U.S.C. 808(2), allowing the rules to become
effective notwithstanding the requirement of 5
U.S.C. 801 (if a Federal agency finds that notice and
public comment are “impractical, unnecessary or
contrary to the public interest,” a rule “shall take
effect at such time as the Federal agency
promulgating the rule determines.”).

interim final rule providing for the
reporting of each security-based swap
entered into before the date of
enactment of the Dodd-Frank Act the
terms of which were not expired as of
that date.#5 The Commission is adopting
Rule 13Aa-2T to fulfill this
requirement.

V. Paperwork Reduction Act

Certain provisions of Rule 13Aa—-2T
contain “collection of information
requirements” within the meaning of the
Paperwork Reduction Act of 1995
(“PRA”).46 The Commission has
submitted the information to the Office
of Management and Budget (“OMB”) for
review in accordance with 44 U.S.C.
3507 and 5 CFR 1320.11. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid control
number. The title of this collection is
“Rule 13Aa—2T—Reporting of Pre-
Enactment Security-Based Swap
Transactions.” We are applying for a
new OMB Control Number for this
collection in accordance with 44 U.S.C.
3507(j) and 5 CFR 1320.13.

1. Summary of Collection of Information

As required under Section 13A of the
Exchange Act, as provided by Section
766 of the Dodd-Frank Act, the
Commission is adopting new Rule
13Aa—2T governing the reporting
requirements applicable to security-
based swap transactions entered into
before July 21, 2010, the terms of which
have not expired as of that date, i.e., pre-
enactment security-based swap
transactions. Rule 13Aa-2T, by its
terms, mandates three separate data
collections for entities covered by the
rule. The Commission believes that new
Rule 13Aa—2T will impact more than 10
entities and thus meets the definition of
a collection of information under the
PRA.

First, pursuant to Rule 13Aa—2T(b)(1),
pre-enactment security-based swap
transactions must be reported to a
registered security-based swap data
repository or the Commission by the
compliance date established in the
reporting rules required under Sections
3C(e) and 13A(a)(1) of the Exchange Act,
or within 60 days after a registered
security-based swap data repository
commences operations to receive and
maintain data concerning such security-
based swaps, whichever occurs first.4”
The rule specifies that the transaction
report shall include a copy of the

4515 U.S.C. 78m—1(a)(2)(B).
4644 U.S.C. 3501 et seq.
47 See Rule 13Aa—2T(b)(1).

transaction confirmation, in electronic
form, if available, or in written form, if
there is no electronic copy, and the
time, if available, the transaction was
executed.48

Second, Rule 13Aa—2T(b)(2) requires
reporting to the Commission upon
request of any information relating to
pre-enactment security-based swap-
transactions.*9 Finally, the Note to
paragraphs (b)(1) and (2) of Rule 13Aa—
2T requires each counterparty to a pre-
enactment security-based swap
transaction that may be required to
report such transaction to retain, in its
existing format, all information and
documents, if available, to the extent
and in such form as they currently exist,
relating to the terms of pre-enactment
security-based swap transactions.5¢ The
rule specifies that such information
shall include, without limitation: Any
information needed to identify and
value the transaction; the time, if
available, of execution of the
transaction; all information from which
the price of the transaction was derived;
whether the transaction was accepted
for clearing by any clearing agency or
derivatives clearing organization, and, if
so, the identity of such clearing agency
or derivatives clearing organization; any
modification(s) to the terms of the
transaction; and the final confirmation
of the transaction.5?

2. Proposed Use of Information

The rule makes information available
to the Commission that can provide
insight into the size and operation of the
OTC derivatives market.52 The
information will provide a starting
benchmark against which to assess the
development of the security-based swap
market over time. The information
collected pursuant to Rule 13Aa—2T also
will provide the Commission
information to assist with its analysis of
the permanent reporting and other rules
required by the Dodd-Frank Act.
Information related to pre-enactment
security-based swap transactions may
also be used by the Commission to
assess activities and risks in the
security-based swap markets or
securities markets more generally.
Requiring such information be reported

48]d.

49 See Rule 13Aa-2T(b)(2).

50 See Note to paragraphs (b)(1) and (2) of Rule
13Aa-2T.

51]d.

52For example, the information collected could
provide the Commission with insight as to the size
(in notional value), number of transactions, and
number and type of participants of the security-
based swap market.
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also should facilitate general market
oversight.

3. Respondents

Rule 13Aa—2T requires reporting of all
security-based swaps entered into prior
to July 21, 2010, the terms of which
have not expired as of that date. The
rule thus will cover security-based swap
dealers, major security-based swap
participants, each defined in Section
3(a) of the Exchange Act, and other
counterparties when there is no
security-based swap dealer or major
security-based swap participant
involved in the pre-enactment security-
based swap transaction.53

The Commission does not know the
exact number of security-based swap
market participants. Based on the
information currently available to the
Commission, there are roughly 1,000
entities regularly engaged in the CDS
marketplace, consisting primarily of
banks, hedge funds, and asset managers.
The Commission believes that most of
these same entities would likely also
participate in other security-based swap
markets and that few, if any, other
entities engage in security-based swaps
that are not CDSs. Accordingly, the
Commission preliminarily believes that
it is reasonable to use the figure of 1,000
potential respondents covered by Rule
13Aa—2T for purposes of estimating
collection of information burdens under
the PRA.

The Commission seeks comment on
what entities may be subject to Rule
13Aa—2T, whether specific classes of
entities may be impacted, how many
entities may be impacted, and whether
any such entity or class of entities may
be impacted differently than others
under the rule. The Commission seeks
comment on the accuracy of its
estimates as to the number of
participants in the security-based swap
market that will be required to report
information pursuant to Rule 13Aa—2T.

4. Total Initial and Annual Reporting
and Recordkeeping Burdens

As described above, pursuant to Rule
13Aa—-2T(b)(1), pre-enactment security-
based swap transactions must be
reported to a registered security-based
swap data repository or the Commission
by the compliance date established in
the reporting rules required under
Sections 3C(e) and 13A(a)(1) of the
Exchange Act, or within 60 days after a
registered security-based swap data
repository commences operations to
receive and maintain data concerning
such security-based swaps, whichever
occurs first. Additionally, Rule 13Aa—

53 See 15 U.S.C. 78c¢(a)(68) and (71).

2T(b)(2) requires reporting to the
Commission upon request of any
information relating to pre-enactment
security-based swap-transactions.
Finally, the Note to paragraphs (b)(1)
and (2) of Rule 13Aa—2T requires each
counterparty to a pre-enactment
security-based swap transaction that
may be required to report such
transaction to retain, in its existing
format, all information and documents,
if available, to the extent and in such
form as they currently exist, relating to
the terms of pre-enactment security-
based swap transactions.

Although a new obligation, the
Commission does not believe that Rule
13Aa-2T will require covered entities to
materially change their current practices
or operations with respect to
recordkeeping for pre-enactment
security-based swap transactions. The
Commission believes that any
counterparty to a pre-enactment
security-based swap transaction that
may be required to report such
transaction, as part of its regular
business operations, would already
maintain records of any such
transactions, and that such records
likely include the minimum information
set out in the Note to paragraphs (b)(1)
and (2) of Rule 13Aa—2T. Nonetheless,
our interpretation that counterparties
must retain information relating to the
terms of pre-enactment security-based
swaps in order to be able to satisfy their
reporting obligation is a new burden.
Entities subject to the rule may have to
implement new document retention and
reporting policies.54

Based on publicly available
information and consultation with
industry sources, the Commission
estimates there were approximately 2
million CDS contracts outstanding on
the date of enactment.5® The
Commission believes that CDS
transactions represent the majority of
security-based swap transactions. The
Commission preliminarily estimates
that CDS transactions represent
approximately 85 percent of all security-
based swap transactions open on the
date of enactment of the Dodd-Frank
Act.56 Accordingly, the total number of

54 The Commission expects to issue permanent
rules regarding the retention and reporting of
information about the terms of security-based swaps
within the next year in compliance with the Dodd-
Frank Act. Any PRA burden contained in those
rules will be taken into account in those
rulemakings.

55 See, e.g., http://www.dtcc.com/products/
derivserv/data_table_i.php (data as of July 23,
2010).

56 The Commission’s estimate is based on internal
analysis of available security-based swap market
data. The Commission is seeking comment about
the overall size of the security-based swap market,

security-based swap transactions subject
to Rule 13Aa—2T would be
approximately 2,400,000.

The Commission preliminarily
estimates that the requirement to retain
information and documents pursuant to
the Note to paragraphs (b)(1) and (2) of
Rule 13Aa—2T would impose a burden
on each respondent of approximately 38
burden hours for an aggregate burden of
approximately 38,000 hours, which
includes an estimate of the number of
potential burden hours required to
amend internal procedures, reprogram
systems, and implement compliance
processes to ensure that pre-enactment
security-based swap transaction data is
preserved.5”

Rule 13Aa—2T(b)(1) requires reporting
entities to report pre-enactment
security-based swap transactions to a
registered security-based swap data
repository or the Commission by the
compliance date established in the
reporting rules required under Sections
3C(e) and 13A(a)(1) of the Exchange Act,
or within 60 days after a registered
security-based swap data repository
commences operations to receive and
maintain data concerning such security-
based swaps, whichever occurs first.
Reporting entities may have initial costs
to establish connectivity with and report
the pre-enactment security-based swaps
to a registered security-based swap data
repository or the Commission. The
Commission preliminarily estimates
that the cost to establish connectivity to
a security-based swap data repository to
facilitate the reporting required by Rule
13Aa—2T(b)(1) would impose a burden
on each respondent of approximately
$25,000, for an aggregate burden of
approximately $25,000,000.58 In

and as discussed in this release, believes that Rule
13Aa—2T will, among other things, provide insight
about the number of pre-enactment security-based
swaps and the overall size of the security-based
swap market.

57 This figure is based on discussions with
various market participants. It is based on the
following: [((Sr. Programmer at 2 hours) + (Sr.
Systems Analyst at 4 hours) + (Compliance Manager
at 5 hours) + (Compliance Clerk at 20 hours) +
(Director of Compliance at 2 hours) + (Compliance
Attorney at 5 hours)) x (1,000 reporting entities)] =
38,000 burden hours, which is 38 hours per
reporting entity. As noted, the Commission
preliminarily believes that, given the current nature
of the records to be retained, information on
security-based swap transactions is currently being
retained by market participants in the ordinary
course of business, and as a practical matter should
not result in any significant new burdens. Because
the Commission expects to adopt permanent
reporting rules within one year, the Commission
does not believe that Rule 13Aa—2T will generate
any ongoing burdens beyond the first 12 months.
Accordingly, our estimates do not distinguish
initial and ongoing burdens.

58 This estimate is based on discussions of
Commission staff with various market participants,

Continued
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addition, the Commission preliminarily
estimates that complying with Rule
13Aa—2T(b)(1) would impose a burden
on each respondent of approximately
480 hours, for an aggregate burden of
approximately 480,000 burden hours.59
Rule 13Aa—2T(b)(2) requires reporting
entities to report to the Commission
upon request any information relating to
pre-enactment security-based swap
transactions. Because the Note to
paragraphs (b)(1) and (2) of Rule 13Aa—
2T(d) requires reporting entities to
retain their documents and information
relating to the terms of pre-enactment
security-based swap transactions, the
Commission preliminarily believes that
responding to a Commission request for
such information should not impose a
significant additional burden on
reporting entities. A reporting entity
would need to review the request and
gather responsive transaction data and
documents. Assuming the Commission
requested one report from each
reporting entity,5° the Commission
preliminarily estimates that responding
to Commission requests for information
and documents pursuant to Rule 13Aa—
2T(b)(2) would impose a burden on each
respondent of approximately 34 hours,
for an aggregate burden of
approximately 34,000 burden hours.61

as well as the Commission’s experience regarding
connectivity between securities market participants,
including alternative trading systems and self-
regulatory organizations for data reporting
purposes. The Commission derived the total
estimated expense from the following: ($25,000
relating to hardware- and software-related
expenses) x (1,000 reporting entities) = $25,000,000.
It is the Commission’s understanding that many
reporting entities already have established linkages
to entities that may register as security-based swap
data repositories, which may impact the out-of-
pocket costs associated with Rule 13Aa—2T(b)(1).

59 This figure is based on discussions of
Commission staff with various market participants,
as well as the Commissions experience regarding
connectivity between securities market participants,
including alternative trading systems and self-
regulatory organizations for data reporting
purposes. The Commission derived the total
estimated one-time burden from the following:
[(2,400,000 estimated total pre-enactment
securities-based swap transactions) x (75 percent
automated, electronic reporting) x (0.1 hours/
transaction)] + [2,400,000 estimated total pre-
enactment securities-based swap transactions) x (25
percent manual, electronic reporting) x
(Compliance Clerk 0.5 hours/transaction)] =
480,000 burden hours, which is 480 burden hours
per respondent. Because the Commission expects to
adopt permanent reporting rules within one year,
the Commission does not believe that Rule 13Aa—
2T will generate any ongoing burdens beyond the
first 12 months. Accordingly, our estimates do not
distinguish initial and ongoing burdens.

60 The Commission preliminarily believes it
would not request reports from every reporting
entity. However, for purposes of estimating the
burden, the Commission is assuming it would
request one report from each reporting entity.

61 This figure is based on discussions with
various market participants. It is based on the
following: [(Compliance Manager at 5 hours) +

The Commission seeks comment on
the recordkeeping and reporting
collection of information burdens
associated with Rule 13Aa—2T. In
particular, what burdens, if any, will
respondents incur with respect to
system design, programming, expanding
systems capacity, and establishing
compliance programs to comply with
Rule 13Aa—2T? Will there be different or
additional burdens associated with the
collection of information under Rule
13Aa—2T that a covered entity does not
currently undertake in the ordinary
course of business that we have not
identified?

5. Retention Period of Recordkeeping
Requirements

A covered entity will be required by
Rule 13Aa—2T to retain records and
information only until such information
has been reported to a registered
security-based swap data repository or
the Commission.62 Rule 13Aa—2T(b)(1)
provides that the reporting shall occur
by the compliance date established in
the reporting rules required under
Sections 3C(e) and 13A(a)(1) of the
Exchange Act, or within 60 days after a
registered security-based swap data
repository commences operations to
receive and maintain data concerning
such security-based swaps, whichever
occurs first.

6. Collection of Information Is
Mandatory

Any collection of information
pursuant to Rule 13Aa—2T will be a
mandatory collection of information to
permit the Commission to collect
accurate information about security-
based swap transactions entered into
prior to, and not expired as of, the date
of enactment of the Dodd-Frank Act.

7. Responses to Collection of
Information May Not Be Confidential

Other than information for which a
reporting entity requests confidential
treatment and that may be withheld
from the public in accordance with the
provisions of 5 U.S.C. 522 (The Freedom
of Information Act (“FOIA”)), the
collection of information pursuant to
Rule 13Aa—2T will not be kept
confidential and will be publicly
available. Among other things, FOIA

(Compliance Attorney at 5 hours) + (Programmer
Analyst at 1 hour) + (Compliance Clerk at 15 hours)
+ (Director of Compliance at 3 hours) + (Sr.
Database Administrator at 5 hours)] x (1,000
reporting entities) = 34,000 burden hours, which is
34 hours per reporting entity.

62 The Commission notes that a respondent may
well be subject to additional record retention
burdens for pre-enactment security-based swaps
pursuant to rules to be adopted by the Commission
pursuant to Section 3C(e) of the Exchange Act.

recognizes the confidentiality of
commercial information under two
exemptions. First, FOIA Exemption 4
provides an exemption for “trade secrets
and commercial or financial information
obtained from a person and privileged
or confidential.” 63 Second, FOIA
Exemption 8 provides an exemption for
matters that are “contained in or related
to examination, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions.” 64 The Commission will
carefully consider any requests for
confidential treatment under either of
these exemptions or under other
exemptions contained in 5 U.S.C. 522.

8. Request for Comment

Pursuant to 44 U.S.C. 3505(c)(2)(B),
the Commission solicits comment to:

1. Evaluate whether the proposed
collection of information is necessary
for the performance of the functions of
the agency, including whether the
information shall have practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of collection
of information on those who are to
respond, including through the use of
automated collection techniques or
other forms of information technology.

VI. Cost-Benefit Analysis

Earlier this year, Congress passed the
Dodd-Frank Act. The far-reaching
legislation was a response to the recent
financial crisis. Among other things, it
is designed to strengthen oversight,
improve consumer protections, and
reduce systemic risks throughout the
financial system.®s Title VII of the
Dodd-Frank Act specifically addresses
the OTC derivatives markets, including
the market for security-based swaps.
The swap markets have been described
as being opaque.®¢ Transaction-level

63 See 5 U.S.C. 552(b)(4).

64 See 5 U.S.C. 552(b)(8).

65 See H.R. Rep. No. 111-517, at 865 (2010). See,
e.g., 156 Cong. Rec. S5878 (July 15, 2010) and 156
Cong. Rec. S5882 (July 15, 2010).

66 With respect to CDS, for example, the
Government Accountability Office found that
“comprehensive and consistent data on the overall
market have not been readily available,” that
“authoritative information about the actual size of
the CDS market is generally not available,” and that
regulators currently are unable “to monitor
activities across the market.” Government
Accountability Office, “Systemic Risk: Regulatory
Oversight and Recent Initiatives to Address Risk
Posed by Credit Default Swaps,” GAO-09-397T
(March 2009), at 2, 5, 27. See Robert E. Litan, “The
Derivatives Dealers’ Club and Derivatives Market
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data is not publicly available. A major
source of information is the semi-annual
survey conducted by the Bank of
International Settlements (“BIS”) on the
volume of swaps transaction by major
categories of swaps.67 One of the
purposes of the Dodd-Frank Act is to
improve the transparency of the OTC
derivatives market.68

Title VII requires the Commission to
undertake a large number of
rulemakings to implement the
regulatory framework for security-based
swaps that is set forth in the Dodd-
Frank Act, including the reporting of
security-based swap transactions. The
interim final temporary rule being
issued today is the first step in that
process and is designed to provide for
reporting of pre-enactment security-
based swaps in the framework set up by
the Dodd-Frank Act. The rule will
provide the Commission the ability to
obtain data on pre-enactment security-
based swaps. Rule 13Aa—2T also will
provide for the preservation of data on
pre-enactment security-based swaps
until the Commission issues permanent
recordkeeping and reporting rules for all
security-based swaps. By making
records available to the Commission,
Rule 13Aa—2T will enable the
Commission to begin its review of the
size and scope of the security-based
swap marketplace. Today’s action is
designed to ultimately lead to a more
robust, transparent environment for the
market for security-based swaps.

The Commission is sensitive to the
costs and benefits associated with Rule
13Aa—2T. The Commission requests
comment on the costs and benefits
associated with the rule, and its cost-
benefit analysis, including identification
and assessments of any costs and
benefits not discussed in this analysis.
The Commission also seeks comments
on the accuracy of any of the benefits
identified and also welcomes comments
on the accuracy of any of the cost
estimates. Finally, the Commission
encourages commenters to identify,
discuss, analyze, and supply relevant

Reform,” Brookings Institution (April 7, 2010) at
15-20. See also Michael Mackenzie, June 25, 2010,
Era of an opaque swaps market ends, Fin. Times,
June 25, 2010.

67 The BIS semi-annual report on the swap
markets summarizes developments in the OTC
derivatives markets during the relevant period. The
report breaks down trading volumes and other
statistics for various classes of derivatives,
including credit default swaps, interest rate and
foreign exchange derivatives, and equity and
commodity derivatives. The report covers
derivatives trading within the G10 countries. The
most recent report, available at http://www.bis.org/
statistics/derstats.htm, covers the period through
the last quarter of 2009.

68 See, e.g., 156 Cong. Rec. S5879 (July 15, 2010)
and 156 Cong. Rec. H5252 (June 30, 2010).

data, information, or statistics regarding
any such costs or benefits.

A. Benefits

Rule 13Aa—2T, which is being
adopted as required by the Dodd-Frank
Act, will provide a means for the
Commission to gain a better
understanding of the security-based
swap markets, including the size and
scope of that market, by making
available transaction data on pre-
enactment security-based swaps. In
addition, having such data available
should help Commission staff to analyze
the security-based swap market as a
whole and identify risks. In this way,
Rule 13Aa—2T will support the
Commission’s supervisory function over
the security-based swap markets as
required by Congress in the Dodd-Frank
Act. Further, the rule should make
available information to the
Commission that could inform its
decision-making with respect to the
rules that it is required to implement
under the Dodd-Frank Act. Rule 13Aa—
2T also could facilitate the reports the
Commission is required to provide to
Congress on security-based swaps and
the security-based swaps marketplace.59

Further, Rule 13Aa—2T will require
market participants to inventory their
positions in swaps to determine what
information needs to be retained and
reported. Potentially, this may
encourage management review of
internal procedures and controls by
those market participants.

The Commission’s rules on reporting
pre-enactment security-based swap
transaction data also may have benefits
to the OTC derivatives market. For
example, the introduction of the Trade
Reporting and Compliance Engine
(TRACE) system helped substantially
increase the transparency of, and
decrease transaction costs in, the bond
market.”? This interim final temporary
rule represents a first step toward a
more transparent market for security-
based swaps. Market participants also
will be able to begin planning how
security-based swap data can be
maintained, consolidated, and reported
in anticipation of permanent rules to be
issued by the Commission pursuant to
the requirements set forth in the Dodd-
Frank Act. The initial experience in the
context of Rule 13Aa—2T may help
market participants and the Commission

69 See Section 719 of the Dodd-Frank Act.

70 Michael, Goldstein, Edith Hotchkiss and Erik
Sirri, Transparency and Liquidity: A Controlled
Experiment on Corporate Bonds, Review of
Financial Standards (2007); Amy Edwards,
Lawrence Harris and Michael Piwowar, Corporate
Bond Market Transaction Costs and Transparency,
J. of Fin. (2007).

assess alternatives for permanent
security-based swap transaction
reporting requirements.

B. Costs

The Note to paragraphs (b)(1) and (2)
of Rule 13Aa—2T requires the retention
of records relating to security-based
swap transactions entered into before
July 21, 2010, the terms of which had
not expired as of that date. Although
there are recordkeeping costs associated
with the retention of existing pre-
enactment security-based swap
transaction information, the
Commission preliminarily does not
believe that they will be significant. The
information that is required to be
reported pursuant to Rule 13Aa—
2T(b)(1)(i)—a copy of the transaction
confirmation—should be information
that respondents already keep in their
normal course of business. In addition,
that information can be reported in the
form in which it is kept, either
electronic or written form. Further,
respondents must report the time of
execution pursuant to Rule 13Aa—
2T(b)(1)(ii) only to the extent that the
information is available.

The Commission preliminarily
estimates that the interim final
temporary rule could affect more than
1,000 market participants and cover
approximately 2.4 million security-
based swap transactions, although
identification of the exact number of
respondents and covered transactions is
impossible to determine at this time.71
As stated above, however, the
Commission preliminarily believes that
information about open security-based
swap transactions should already be
maintained by covered entities as part of
their day-to-day operations. Further, the
rule does not require market
participants to modify the data that they
have for retention purposes. Rule 13Aa—
2T requires only that parties retain
records of the terms of the transactions
in the form and to the extent that they
already exist; parties are not required
retroactively to supplement or otherwise
alter transaction information.

The Commission recognizes that the
permanent reporting rules that it is
required to adopt under Section 3C(e) of
the Exchange Act also will apply to pre-
enactment security-based swaps.
Therefore, in adopting Rule 13Aa—2T,
the Commission sought to limit the
burden on potential respondents by not
imposing substantial and potentially
conflicting affirmative reporting
requirements that would require
respondents to make system and other
changes that may be different from the

71 See supra Section V.
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changes they will need to make
pursuant to the permanent reporting
rules.?2

The Commission preliminarily
estimates that amending internal
procedures, reprogramming systems,
and implementing compliance
processes to ensure that pre-enactment
security-based swap transaction data is
preserved pursuant to the Note to
paragraphs (b)(1) and (2) of Rule 13Aa—
2T could result in a cost to each
respondent of approximately $6,236 and
an aggregate cost of approximately
$6,236,000.73 The Commission
preliminarily does not believe that there
will be additional costs attributable to
the record retention requirements of
Rule 13Aa—2T beyond the initial cost of
ensuring that such records are
maintained.

The Commission preliminarily
estimates that the requirement to report
the transaction confirmation and time, if
available, of execution pursuant to Rule
13Aa—2T(b)(1) could result in a cost to
each reporting entity of approximately
$43,900 and an aggregate cost of
approximately $43,900,000.74 This cost

72 The Commission believes that it is practical to
require this reporting after rules for registration of
security-based data repositories are in place, to
allow the choice of reporting to an entity that has
experience receiving this type of information. The
Commission will have access to the data it
determines is most useful for understanding and
analyzing the market for security-based swaps as it
develops final reporting and other rules required
under the Dodd-Frank Act by being able to require
information to be reported upon request to the
Commission under Rule 13Aa—2T(b)(2).

73 This figure is based on discussions with
various market participants. The Commission
derived the total estimated initial annualized
expense from the following: ((Sr. Programmer (2
hours) at $292 per hour + (Sr. Systems Analyst (4
hours) at $244 per hour) + (Compliance Manager (5
hours) at $258 per hour) + (Compliance Clerk (20
hours) at $63 per hour) + (Director of Compliance
(2 hours) at $388 per hour) + (Compliance Attorney
(5 hours) at $270 per hour)) x (1000 reporting
entities) = $6,236,000, which is $6,236 per reporting
entity. Hourly figures cited in this release are from
SIFMA’s Management & Professional Earnings in
the Securities Industry 2008 and SIFMA’s Office
Salaries in the Securities Industry 2008, modified
by Commission staff to account for an 1800-hour
work-year and multiplied by 5.35 or 2.93, as
appropriate, to account for bonuses, firm size,
employee benefits, and overhead. Because the
Commission expects to adopt permanent reporting
rules within one year, the Commission does not
believe that Rule 13Aa—2T will generate any
ongoing costs beyond the first 12 months.
Accordingly, our estimates do not distinguish
initial and ongoing costs.

74 This figure is based on discussions of
Commission staff with various market participants,
as well as the Commission’s experience regarding
connectivity between securities market participants,
including alternative trading systems and self-
regulatory organizations for data reporting
purposes. The Commission derived the total
estimated one-time burdens from the following:
[($25,000/reporting entity to establish connectivity)
% (1000 reporting entities)] + [2,400,000 estimated
total pre-enactment securities-based swap

figure includes two main components.
These are, first, an estimate of the cost
to establish connectivity to a security-
based swap data repository; and second,
an estimate of the cost to complete the
reporting process.

As stated above, the Commission
estimates that it may make one request
from each reporting entity pursuant to
Rule 13Aa-2T(b)(2). The Commission
preliminarily estimates that responding
to Commission requests for information
and documents could result in a cost to
each reporting entity of approximately
$6,352 and an aggregate cost of
approximately $6,352,000.75

C. Request for Comment

The Commission requests comment
on the costs and benefits of Rule 13Aa—
2T discussed above, as well as any costs
and benefits not already described that
could result. The Commission also
requests data to quantify any potential
costs or benefits.

¢ How can the Commission
accurately estimate the costs and
benefits?

e What are the costs currently borne
by entities covered by this rule with
respect to the retention of records on
security-based swap transactions?

¢ How many entities will be affected
by the rule? How many transactions will
be subject to the rule?

e Are there additional costs involved
in complying with the rule that have not
been identified? What are the types, and
amounts, of the costs?

e Are there additional benefits from
the rule that have not been identified?

transactions) x (25 percent manual, electronic
reporting) x (Compliance Clerk (0.5 hours/
transaction) at $63 per hour)] = $43,900,000, which
is $43,900 per reporting entity. This estimate is
intended to include the costs of system
development that will facilitate reporting the
majority (estimated 75 percent) of security-based
swap transactions. Because the Commission expects
to adopt permanent reporting rules within one year,
the Commission does not believe that Rule 13Aa—
2T will generate any ongoing costs beyond the first
12 months. Accordingly, our estimates do not
distinguish initial and ongoing costs.

75 This figure is based on the following:
[((Compliance Manager (5 hours) at $258 per hour)
+ (Compliance Attorney (5 hours) at $271 per hour)
+ (Programmer Analyst (1 hour) at $193) +
(Compliance Clerk (15 hours) at $63 per hour) +
(Director of Compliance (3 hours) at $388 per hour)
+ (Sr. Database Administrator (5 hours) at $281 per
hour)) x (1 Commission request per reporting entity)
x (1000 reporting entities)] = $6,352,000, which is
$6,352 per reporting entity. Hourly figures are from
SIFMA’s Management & Professional Earnings in
the Securities Industry 2008 and SIFMA’s Office
Salaries in the Securities Industry 2008, modified
by Commission staff to account for an 1800-hour
work-year and multiplied by 5.35 or 2.93, as
appropriate, to account for bonuses, firm size,
employee benefits, and overhead.

VII. Consideration of Burden on
Competition and Promotion of
Efficiency, Competition and Capital
Formation

Section 3(f) of the Exchange Act 76
requires the Commission, whenever it
engages in rulemaking and is required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider whether the action
would promote efficiency, competition,
and capital formation. In addition,
Section 23(a)(2) of the Exchange Act77
requires the Commission, when making
rules under the Exchange Act, to
consider the impact of such rules on
competition. Section 23(a)(2) also
prohibits the Commission from adopting
any rule that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

As discussed above, Rule 13Aa—-2T
will require counterparties to a pre-
enactment security-based swap
transaction to report: (1) To a registered
security-based swap data repository or
the Commission by the compliance date
established in the reporting rules
required under Sections 3C(e) and
13A(a)(1) of the Exchange Act, or within
60 days after a registered security-based
swap data repository commences
operations to receive and maintain data
concerning such security-based swaps,
whichever occurs first, a copy of the
transaction confirmation, in electronic
form, if available, or in written form, if
there is no electronic copy, and the
time, if available, the transaction was
executed; and (2) to the Commission
upon request any information relating to
the security-based swap transactions.”8
In addition, pursuant to the Note to
paragraphs (b)(1) and (2) of Rule
13Aa—-2T, any counterparty to a pre-
enactment security-based swap
transaction shall retain, in its existing
format, all information and documents,
if available, to the extent and in such
form as they currently exist, relating to
the terms of a pre-enactment security-
based swap transaction.”®

Although the Commission is required
to promulgate rules governing the

7615 U.S.C. 78c(f).

7715 U.S.C. 78w(a)(2).

78 See supra Section II.B for a discussion of which
counterparty has the reporting obligation.

79 This information will include, but is not
limited to: Any information needed to identify and
value the transaction; the date and time of
execution of the transaction; all information from
which the price of the transaction was derived;
whether the transaction was accepted for clearing
by any clearing agency or derivatives clearing
organization and, if so, the identity of such clearing
agency or derivatives clearing organization; any
modification(s) to the terms of the transaction; and
the final confirmation of the transaction.
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reporting of pre-enactment security-
based swap transactions, the
Commission believes that by requiring
the reporting of information about pre-
enactment security-based swap
transactions, this rule is an important
first step in providing increased
transparency to the market for security-
based swaps, both to the participants or
potential participants in the market and
to regulators charged with overseeing a
segment of the market that was
previously not regulated. This increased
transparency ultimately should provide
the opportunity for increased
competition among market participants
and thus contribute to a more efficient
market. This added visibility also
should aid the Commission in carrying
out its regulatory responsibilities by
providing information that can be used
to better understand and analyze the
market. Further, a well-regulated
security-based swap market may
increase the confidence of market
participants in the soundness of the
market, potentially drawing additional
participants into the market, increasing
efficiency. The Commission also notes
that all similarly situated respondents
will be subject to the same requirements
under the rule, and thus no participant
should be at an unfair competitive
advantage compared to others.

The Commission requests comment
on all aspects of this analysis and, in
particular, on whether Rule 13Aa—-2T
will place a burden on competition, as
well as the effect of the proposal on
efficiency, competition, and capital
formation. Commenters are requested to
provide empirical data and other factual
support for their views, if possible.

VIII. Regulatory Flexibility
Certification

The Commission hereby certifies that
pursuant to 5 U.S.C. 605(b) that the
interim final temporary rules contained
in this release will not have a significant
economic impact on a substantial
number of small entities. The interim
final temporary rules apply only to
counterparties that may engage in
security-based swap transactions. Prior
to the effective date of the Dodd-Frank
Act, only an eligible contract participant
(as defined in Section 1(a)(12) of the
Commodity Exchange Act) may enter
into security-based swap transactions.
For this reason, the interim final
temporary rule should not have a
significant economic impact on a
substantial number of small entities.

IX. Statutory Basis and Text of
Amendments

The Commission is adopting Rule
13Aa—2T pursuant to Section13A of the
Exchange Act, as amended.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.
m In accordance with the foregoing, the
Securities and Exchange Commission is
amending Title 17, chapter II of the
Code of Federal Regulations as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 1. The authority citation for Part 240
is amended by adding authorities for
§240.13Aa—2T to read as follows:

Authority: 15 U.S.C. 77¢, 77d, 77g, 77j,
77s8,77z2-2,772-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 781, 78j,
78j—1, 78k, 78k—-1, 781, 78m, 78n, 780, 78p,
78q, 78s, 78u->5, 78w, 78x, 781l, 78mm, 80a—
20, 80a—23, 80a—29, 80a—37, 80b—3, 80b—4,
80b—11, and 7201 et seq.; and 18 U.S.C. 1350,
unless otherwise noted.

* * * * *

Section 240.13Aa-2T is also issued
under sec. 943, Public Law 111-203,
124 Stat. 1376.

* * * * *

m 2. Section 240.13Aa—2T is added to
read as follows:

§240.13Aa-2T Interim rule for reporting
pre-enactment security-based swap
transactions.

(a) Definitions. For purposes of this
rule, the following definitions shall
apply:

(1) Clearing agency shall have the
same meaning as set forth in Section
3(a)(23) of the Exchange Act;

(2) Exchange Act shall mean the
Securities Exchange Act of 1934, as
amended;

(3) Major security-based swap
participant shall have the meaning
provided in Section 3(a)(67) of the
Exchange Act and any rules or
regulations thereunder;

(4) Pre-enactment security-based
swap transaction shall mean a security-
based swap that was entered into prior
to, and that had not expired as of, July
21, 2010;

(5) Security-based swap shall have the
meaning provided in Section 3(a)(68) of
the Exchange Act and any rules or
regulations thereunder;

(6) Security-based swap dealer shall
have the meaning provided in Section
3(a)(71) of the Exchange Act and any
rules or regulations thereunder; and

(7) Security-based swap data
repository shall have the meaning

provided in Section 3(a)(75) of the
Exchange Act and any rules or
regulations thereunder.

(b) Reporting of pre-enactment
security-based swap transactions. A
counterparty to a pre-enactment
security-based swap transaction as
provided in paragraph (c) of this section
shall:

(1) Report to a registered security-
based swap data repository or the
Commission by the compliance date
established in the reporting rules
required under Sections 3C(e) and 13
A(a)(1) of the Exchange Act, or within
60 days after a registered security-based
swap data repository commences
operations to receive and maintain data
concerning such security-based swap,
whichever occurs first, the following
information with respect to the pre-
enactment security-based swap
transaction:

(i) A copy of the transaction
confirmation, in electronic form, if
available, or in written form, if there is
no electronic copy; and

(ii) The time, if available, the
transaction was executed; and

(2) Report to the Commission, in a
form and manner as prescribed by the
Commission, upon request any
information relating to the security-
based swap transaction.

Note to paragraphs (b)(1) and (2): In
order to comply with the above
reporting requirements, each
counterparty to a pre-enactment
security-based swap transaction that
may be required to report such
transaction shall retain, in its existing
format, all information and documents,
if available, to the extent and in such
form as they currently exist, relating to
the terms of a pre-enactment security-
based swap transaction, including but
not limited to: any information
necessary to identify and value the
transaction; the date and time of
execution of the transaction; all
information from which the price of the
transaction was derived; whether the
transaction was accepted for clearing by
any clearing agency or derivatives
clearing organization and, if so, the
identity of such clearing agency or
derivatives clearing organization; any
modification(s) to the terms of the
transaction; and the final confirmation
of the transaction.

(c) Reporting party. The
counterparties to a pre-enactment
security-based swap transaction shall
report the information required under
paragraph (b) of this section as follows:

(1) Where only one counterparty to a
pre-enactment security-based swap
transaction is a security-based swap
dealer or a major security-based swap
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participant, the security-based swap
dealer or major security-based swap
participant shall report the transaction;

(2) Where one counterparty to a pre-
enactment security-based swap
transaction is a security-based swap
dealer and the other counterparty is a
major security-based swap participant,
the security-based swap dealer shall
report the transaction; and

(3) Where neither counterparty to a
pre-enactment security-based swap
transaction is security-based swap
dealer or a major security-based swap
participant, the counterparties to the
transaction shall select the counterparty
who will report the transaction.

(d) Effective Date. This section shall
be effective beginning October 20, 2010
until January 12, 2012. If the
Commission publishes permanent
recordkeeping and reporting rules for
security-based transactions before
January 12, 2012, that rule will
terminate the effectiveness of this
section.

Dated: October 13, 2010.
By the Commission.
Elizabeth M. Murphy,
Secretary.
[FR Doc. 2010-26217 Filed 10-19-10; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 10-32]
RIN 1515-AD70

Extension of Import Restrictions
Imposed on Certain Categories of
Archaeological Material From the Pre-
Hispanic Cultures of the Republic of
Nicaragua

AGENCY: Customs and Border Protection,
Department of Homeland Security;
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends
Customs and Border Protection (CBP)
regulations to reflect the extension of
import restrictions on certain categories
of archaeological material from the Pre-
Hispanic cultures of the Republic of
Nicaragua. The restrictions, which were
originally imposed by Treasury Decision
(T.D.) 00-75 and extended by CBP
Decision (Dec.) 05-33, are due to expire
on October 20, 2010. The Assistant

Secretary for Educational and Cultural
Affairs, United States Department of
State, has determined that factors
continue to warrant the imposition of
import restrictions. Accordingly, these
import restrictions will remain in effect
for an additional 5 years, and the CBP
regulations are being amended to reflect
this extension until October 20, 2015.
These restrictions are being extended
pursuant to determinations of the
United States Department of State made
under the terms of the Convention on
Cultural Property Implementation Act
that implemented the United Nations
Educational, Scientific and Cultural
Organization (UNESCO) Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of
Ownership of Cultural Property. T.D.
00-75 contains the Designated List of
archaeological material representing
Pre-Hispanic cultures of Nicaragua to
which the restrictions apply.

DATES: Effective Date: October 20, 2010.

FOR FURTHER INFORMATION CONTACT: For
legal aspects, Charles Steuart, Chief,
Intellectual Property Rights and
Restricted Merchandise Branch,
Regulations and Rulings, Office of
International Trade, (202) 325—0020. For
operational aspects, Michael Craig,
Chief, Interagency Requirements
Branch, Trade Policy and Programs,
Office of International Trade, (202) 863—
6558.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to the provisions of the 1970
United Nations Educational, Scientific
and Cultural Organization (UNESCO)
Convention, implemented by the
Convention on Cultural Property
Implementation Act (Pub. L. 97—446, 19
U.S.C. 2601 et seq.), the United States
entered into a bilateral agreement with
the Republic of Nicaragua concerning
the imposition of import restrictions on
certain categories of archaeological
material from the Pre-Hispanic cultures
of the Republic of Nicaragua on June 16,
1999, and following completion by the
Government of Nicaragua of all internal
legal requirements, the agreement
entered into force on October 20, 2000.
On October 26, 2000, the former U.S.
Customs Service (now U.S. Customs and
Border Protection (CBP)), published
T.D. 00-75 in the Federal Register (65
FR 64140), which amended 19 CFR
12.104g(a) to reflect the imposition of
these restrictions and included a list
designating the types of articles covered
by the restrictions.

Import restrictions listed in 19 CFR
12.104g(a) are “effective for no more
than five years beginning on the date on

which the agreement enters into force
with respect to the United States. This
period can be extended for additional
periods not to exceed five years if it is
determined that the factors which
justified the initial agreement still
pertain and no cause for suspension of
the agreement exists” (19 CFR
12.104g(a)). On October 20, 2005, CBP
published CBP Dec. 05-33 in the
Federal Register (70 FR 61031) which
amended 19 CFR 12.104g(a) to reflect
the extension for an additional period of
5 years.

On February 23, 2010, the Department
of State received a request by the
Government of the Republic of
Nicaragua to extend the Agreement, and
after the Department of State proposed
to extend the Agreement and reviewed
the findings and recommendations of
the Cultural Property Advisory
Committee, the Assistant Secretary for
Educational and Cultural Affairs, United
States Department of State, determined
that the cultural heritage of Nicaragua
continues to be in jeopardy from pillage
of Pre-Hispanic archaeological resources
and made the necessary determinations
to extend the import restrictions for an
additional five years. Diplomatic notes
have been exchanged on October 15,
2010, reflecting the extension of those
restrictions for an additional five year
period. Accordingly, CBP is amending
19 CFR 12.104g(a) to reflect this
extension of the import restrictions.

The Designated List of Pre-Hispanic
Archaeological Material from Nicaragua
covered by these import restrictions is
set forth in T.D. 00-75. The Designated
List and accompanying image database
may also be found at the following
Internet Web site address: http://
exchanges.state.gov/heritage/culprop/
nifact.html.

The restrictions on the importation of
these archaeological materials from the
Republic of Nicaragua are to continue in
effect until October 20, 2015.
Importation of such material continues
to be restricted unless the conditions set
forth in 19 U.S.C. 2606 and 19 CFR
12.104c are met.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
In addition, CBP has determined that
such notice or public procedure would
be impracticable and contrary to the
public interest because the action being
taken is essential to avoid interruption
of the application of the existing import
restrictions (5 U.S.C. 553(b)(B)). For the
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same reasons, a delayed effective date is
not required under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

Because this rule involves a foreign
affairs function of the United States, it
is not subject to Executive Order 12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

m For the reasons set forth above, part 12
of title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

§12.104g [Amended]

m 2.In § 12.104g, paragraph (a), the table
is amended in the entry for Nicaragua
by removing the reference to “CBP Dec.
05—33” and adding in its place “CBP
Dec. 10—32".

Alan Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: October 15, 2010.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2010-26383 Filed 10-19-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR

Office of the Secretary

30 CFR Chapter lll and 43 CFR Parts
4 and 10

RIN 1094-AA53

Interior Board of Land Appeals and
Other Appeals Procedures

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: The Office of the Secretary is
amending several existing procedural
regulations governing appeals to the
Interior Board of Land Appeals (IBLA);
adopting new regulations governing
consolidation, extensions of time,
intervention, and motions in IBLA
appeals; removing regulations relating
to the former Interior Board of Surface
Mining and Reclamation Appeals and
Interior Board of Contract Appeals,
which no longer exist; and correcting
the address of the Office of Hearings and
Appeals.

DATES: This rule is effective November
19, 2010.

FOR FURTHER INFORMATION CONTACT:
Robert S. More, Director, Office of
Hearings and Appeals, U.S. Department
of the Interior, Phone 703-235-3810.
Persons who use a telecommunications
device for the deaf may call the Federal
Information Relay Service at 800-877—
8339.

SUPPLEMENTARY INFORMATION:

I. Background

The Office of the Secretary published
a proposed rule on March 8, 2007, to
update regulations of the Office of
Hearings and Appeals (OHA) governing
appeals to IBLA under 43 CFR part 4,
subparts E and L. 72 FR 10454—10466.
Subpart E contains regulations
governing public land hearings and
appeals, while subpart L contains
regulations governing surface coal
mining hearings and appeals. We
proposed to amend the existing
regulations governing service of
documents, reconsideration, statements
of reasons for appeal, answers, and
requests for hearings; and we proposed
to add regulations governing motions for
consolidation, extensions of time, and
intervention, and for serving and
responding to other motions.

We received comments on the
proposed rule from the State of Alaska
Department of Law; Carl J.D. Bauman,
Esq.; Biodiversity Conservation
Alliance; Chevron North America
Exploration and Production Company;
Earthjustice; Kentucky Resources

Council; Mary A. Nordale, Esq.; Oil &
Gas Accountability Project; J. P. Tangen,
Esq.; Western Resource Advocates; and
Wyoming Outdoor Council. We are
grateful for the suggestions from these
commenters and have made a number of
changes in the proposed rule in
response to the comments, as explained
in the section-by-section analysis below.

This final rule makes changes to a
number of other provisions that were
not included in the proposed rule.
These changes, also explained in the
section-by-section analysis, are minor
technical and conforming amendments
that do not require notice and comment
under the Administrative Procedure
Act.

II. Section-by-Section Analysis

A. 30 CFR Chapter III—Board of Surface
Mining and Reclamation Appeals

This chapter in Title 30 consists of a
single part, 301, entitled “Procedures
under the Surface Mining Control and
Reclamation Act of 1977.” Part 301, in
turn, consists of a single section, 301.1,
entitled “Cross reference,” which refers
readers to 43 CFR part 4, subpart L, for
procedures relating to appeals to the
Interior Board of Surface Mining and
Reclamation Appeals (IBSMA). IBSMA
was abolished by Secretarial Order
dated April 26, 1983, and its functions
were transferred to IBLA. 48 FR 22370
(May 18, 1983). However, 30 CFR
Chapter III was never updated to reflect
this change.

The fact that the outdated provisions
of 30 CFR Chapter III have been
overlooked for the last 27 years suggests
that few if any readers were even aware
of the cross-reference in § 301.1. During
the same period, parties have had no
apparent difficulty filing surface mining
appeals with IBLA under 43 CFR part 4,
subpart L. Since 30 CFR Chapter III
appears unnecessary as well as
outdated, this rule removes it from the
CFR.

B. 43 CFR Part 4, Subpart A—General;
Office of Hearings and Appeals

This rule revises 43 CFR 4.1, entitled
“Scope of authority; applicable
regulations,” to reflect changes to OHA’s
organization and delegations since the
last revision in 1996. In March 2005, the
Hearings Division referred to in § 4.1(a)
was divided into three separate
components: The Departmental Cases
Hearings Division, the Probate Hearings
Division, and the White Earth
Reservation Land Settlements Act
(WELSA) Hearings Division. This
change was effected by a revision to
OHA'’s organization chapter in the
Departmental Manual, 112 DM 13
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(2005). No change to the regulations was
made at that time.

Effective January 6, 2007, Congress
abolished the Interior Board of Contract
Appeals (IBCA) referred to in § 4.1(b)(1)
and transferred its functions to a new
Civilian Board of Contract Appeals
(CBCA) within the General Services
Administration. Public Law 109-163,
sec. 847, 119 Stat. 3391 (2006); see 71
FR 65825 (Nov. 9, 2006).

For the last several years, OHA’s
delegation chapter in the Departmental
Manual has contained limits on OHA’s
authority. For example, OHA may not
overrule or modify a final legal
interpretation (M—Opinion) of the
Solicitor, or review the merits of a
biological opinion issued by the Fish
and Wildlife Service. 212 DM 13 (2009).
However, the introductory text to §4.1
is silent with respect to any limitations
on OHA'’s authority.

This rule therefore updates the
description of the Hearings Divisions in
§4.1(a) and deletes the description of
the IBCA in §4.1(b)(1); the remaining
paragraphs of § 4.1(b) are renumbered.
The rule revises 43 CFR 4.1 to clarify
that OHA’s authority to hear, consider,
and decide matters “as fully and finally
as might the Secretary” is subject to any
limitations imposed by the Secretary.
And the rule updates redesignated
§4.1(b)(1)(ii) to include a reference to
Indian probate judges, whose
decisions—like those of administrative
law judges—are appealable to the
Interior Board of Indian Appeals.

C. 43 CFR Part 4, Subpart B—General
Rules Relating to Procedure and
Practice

The final rule makes minor formatting
changes to §4.21(b). And it revises
§4.22(a) to clarify that a document
received after regular business hours at
the office where it must be filed is
considered filed on the next business
day.

D. 43 CFR Part 4, Subpart C—Special
Rules of Practice Before the Interior
Board of Contract Appeals

Subpart C, consisting of §§4.100
through 4.128, sets forth procedures for
appeals to IBCA. With the abolition of
IBCA and transfer of its functions to
CBCA, those procedures are no longer
needed. CBCA has published its own
procedures at 48 CFR part 6101. This
rule therefore removes the regulations in
subpart C from 43 CFR part 4.

E. 43 CFR Part 4, Subpart E—Special
Rules Applicable to Public Land
Hearings and Appeals

This rule finalizes the changes to
subpart E set forth in the March 8, 2007,

proposed rule, with a number of
revisions reflecting the comments we
received. The preamble to the proposed
rule at 72 FR 10454-10460 should be
consulted for additional explanation of
the changes as proposed.

Section 4.400 Definitions.

We proposed to add definitions for
“BLM,” “last address of record,” and
“party” and to revise definitions for
“Board,” “Bureau,” and “office” or
“officer.” No comments were received
on the proposed definitions, and they
are generally adopted as proposed. The
one exception is the definition of
“Bureau,” which has been revised.

The existing regulations define
“Bureau” to mean simply the Bureau of
Land Management (BLM). In the
proposed rule, we proposed to revise
the definition of “Bureau” to include the
Minerals Management Service (MMS),
“because IBLA reviews some decisions
of the Minerals Management Service
under subpart E, e.g., decisions
concerning offshore minerals
management and royalty management.
See 30 CFR Sections 290.2, 290.8,
290.108.” 72 FR 10454. It was
subsequently pointed out that IBLA also
reviews royalty management decisions
of the Bureau of Indian Affairs (BIA)
under 30 CFR 290.108, and that BIA
should also be included in the
definition of “Bureau.” More recent
developments affected our proposal to
add MMS to the definition.

Effective June 18, 2010, Secretarial
Order 3302 renamed MMS the Bureau of
Ocean Energy Management, Regulation
and Enforcement (BOEMRE). Under
paragraph 4(b) of that Order, all
references to MMS in the Department’s
regulations, e.g., 30 CFR part 290, are
being changed to BOEMRE. Under
Secretarial Order 3299 (May 19, 2010),
BOEMRE is being reorganized into three
separate organizations over the next
year. The first phase of the
reorganization took effect October 1,
2010, when the Minerals Revenue
Management function moved from
BOEMRE and became the Office of
Natural Resources Revenue (ONRR)
within the Office of the Assistant
Secretary—Policy, Management and
Budget (PMB), reporting to the Deputy
Assistant Secretary—Natural Resources
Revenue. Both the Director of ONRR
and the Deputy Assistant Secretary—
Natural Resources Revenue may render
decisions appealable to IBLA.

At some point in 2011, two other
organizations will be created from the
remaining BOEMRE functions, the
Bureau of Ocean Energy Management
(BOEM) and the Bureau of Safety and
Environmental Enforcement (BSEE). We

expect that some decisions from these
two bureaus will also be appealable to
IBLA.

In light of these developments, the
final rule uses an expanded term,
“Bureau or Office” in place of “Bureau,”
and it defines the new term to mean
BIA, BLM, BOEMRE, ONRR, the Deputy
Assistant Secretary—Natural Resources
Revenue, or any successor organization.
The phrase “or any successor
organization” will cover BOEM and
BSEE when they come into existence.

Section 4.401 Documents

Section 4.401 governs the filing and
service of documents in an appeal.
Filing refers to submitting the original of
a document to the appropriate
decisionmaking authority (as specified
in the regulations), while service refers
to delivering a copy of the document to
every other person who is participating
in the appeal. A document is filed when
it is duly received in the office of the
appropriate decisionmaking authority
(see 43 CFR 4.22(a)). A document is
served when delivery is made or
attempted as specified in this rule.

We proposed to revise §4.401(c) to
allow service of a document, other than
a notice of appeal that initiates a
proceeding, by first-class mail to a
person’s last address of record or by
delivery service to a person’s last
address of record if it is not a post office
box. Under the existing regulation,
service is limited to personal delivery or
registered or certified mail. “Last
address of record” was defined in
proposed §4.400 as the address
provided in a person’s most recent filing
in an appeal or, if there has not been
any filing, the person’s address as
provided in the Bureau or Office
decision under appeal.

Commenters supported liberalizing
the service requirements, but some
thought the proposed rule did not go far
enough. Their suggestions included (a)
allowing service by electronic mail or
facsimile; (b) specifying that service on
a party represented by counsel should
be made on the representative; (c)
requiring service at a party’s current
address, if known to be different from
the last address of record; (d) not
requiring service of documents on all
parties named in the decision under
appeal; and (e) increasing the number of
days after which delivery is presumed
to occur.

In response to the comments, the final
rule provides that service of any
document other than a notice of appeal
can be made by personal delivery, mail,
delivery service, or electronic means.
Mail includes Express Mail, Priority
Mail, or First-Class Mail (including
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Registered Mail, Certified Mail, or First-
Class Mail without such additional
services). Delivery service includes
package or envelope delivery by
companies such as DHL, FedEx, and
United Parcel Service. Electronic means
includes electronic mail or facsimile.

Electronic means can be used if the
party to be served has previously
consented to that means in writing.
Service by such means is effective when
the document is transmitted, unless the
serving party learns that the document
did not reach the party to be served. In
the latter case, the attempted service by
electronic means is not effective, and
the document must be served by another
method. These provisions are modeled
on the 2007 revisions to Rule 5 of the
Federal Rules of Civil Procedure.

Under the final rule, a party must
serve a notice of appeal and statement
of reasons on all other persons
(individuals and entities) named in the
decision under appeal, so that those
persons can decide whether they want
to participate in the appeal. But
subsequent documents have to be
served only on the parties to the appeal,
including the initiating and responding
parties and any persons granted
intervenor status. Thus, persons named
in the decision under appeal who wish
to participate in the appeal must file a
notice of appeal under §4.411, an
answer under §4.414, or a motion to
intervene under § 4.406. Persons named
in the decision under appeal who do not
participate in the appeal do not have to
be served with documents other than
the notice of appeal and statement of
reasons.

The final rule provides that service on
a party known to be represented by
counsel or other designated
representative must be made on the
representative. Service must be made at
the last address of record of the party (if
unrepresented) or the representative,
unless the party or representative has
notified the serving party of a
subsequent change of address. This
provision is intended to avoid disputes
over whether the serving party sent a
document to the most recent address
known to the serving party. A party
should be able to rely on a person’s
address of record in the Bureau or Office
or a subsequent change of address
notice. However, if a document sent to
that address comes back undelivered or
unclaimed, the serving party must make
other reasonable efforts to complete
service. For example, if a document sent
by certified mail is returned unclaimed,
the serving party should at least re-send
the document by regular mail. See Jones
v. Flowers, 547 U.S. 220, 234—-35 (2006).

Also in response to comments, the
rule provides that service by mail or a
delivery service—in the absence of
evidence to the contrary—will be
deemed to take place 5 business days
(typically 7 calendar days) after the
document was sent, rather than 3 days
as stated in the proposed rule. A
sentence has been added stating that a
document is considered sent when it is
given to the U.S. Postal Service (or
deposited in one of its mailboxes),
properly addressed and with proper
postage affixed, or when it is given to a
delivery service (or deposited in one of
its receptacles), properly addressed and
with the delivery cost prepaid.

Corresponding revisions have been
made to proposed § 4.422(c).

The final rule also adds a new
§4.401(d) specifying the format of
documents filed in a case. Sections
4.412 and 4.414 in the proposed rule
had included general formatting
guidance for briefs filed with IBLA
(“double-spaced, using standard margins
and font size”); but we decided to
include more specific guidance in
§4.401, where it would be applicable to
all cases filed under subpart E. The
language adopted is based on 43 CFR
45.11(a), 45.12(d).

Section 4.403 Finality of Decision;
Reconsideration

The proposed rule revised the
language in § 4.403 to clarify the
standard for a motion for
reconsideration, to specify that parties
can file a response to such a motion,
and to list circumstances that may
warrant IBLA’s granting a motion in its
discretion. No comments were received
on the proposed changes, and they are
adopted as proposed.

Section 4.404 Consolidation

We proposed to add a regulation
providing that the Board may
consolidate appeals on its own initiative
or on motion of a party, if the facts or
legal issues involved are the same or
similar. The rule would codify existing
practice. One comment was received
supporting the proposed regulation, and
it is adopted as proposed.

Section 4.405 Requests for Extension
of Time

We proposed to add a regulation
governing motions requesting an
extension of time to file a document
with the Board. As proposed, the rule
would require a party to file such a
motion no later than the day before the
document is due and to show good
cause for the extension. It would allow
any other party to file an objection
within 2 business days after service of

the motion. And it would provide that,
if the Board does not act on a motion
before the document is due, the
document must be filed no later than 15
days after the original due date, unless
the Board subsequently shortens or
lengthens the time by order. We
received several comments on this
proposal.

One commenter suggested that the
party requesting an extension be
required to indicate in the motion
whether the other parties (or their
counsel) oppose the motion; and the
commenter expressed concern that a 2-
day period for objecting to an extension
is too short. The final rule adopts the
commenter’s suggestion with respect to
requiring the moving party to ascertain
whether other parties oppose the
motion, and eliminates the 2-day period
for objecting to an extension. Under
§4.401(c)(6), service is normally
deemed to take place 5 business days
after the document was sent. Five
business days is the equivalent of 7
calendar days (or 8, if the period
includes a holiday). Thus, under the
rule as proposed, the Board would have
to wait to rule on the motion for at least
7 calendar days after a motion for
extension of time is filed for service to
occur, plus an additional 2 days to
allow for a response from the other
parties (or more, if the commenter’s
suggestion of a longer response period
were adopted). Meanwhile, the party
seeking the extension does not know
how long it will have to file its
document. Most motions for extension
of time are unopposed, and the Board is
fully capable of deciding such motions
without a written response from another
party.

Another commenter suggested that, if
the Board denies a motion for extension
of time, the moving party should have
an automatic 15-day extension, to run
from receipt of the Board’s order
denying the motion. This suggestion
was not adopted, since it would grant an
extension of time in cases where the
Board has already determined that good
cause has not been shown. The same
commenter suggested that an exception
to the filing deadline for a motion for
extension of time be provided for
compelling circumstances; the
commenter pointed out that such an
exception was stated in the preamble to
the proposed rule, but not in the
regulation. This suggestion has been
adopted.

A third commenter stated that the
regulations should provide that
extensions of reasonable duration will
be freely granted. The commenter found
it “ironic that the OHA can be proposing
curtailed opportunities to present
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pleadings when the IBLA takes three
years to produce a decision on appeal.”
We disagree that setting a “good cause”
standard for extensions of time, as we
have in §4.405(d), will curtail
opportunities for the parties to present
their pleadings. Neither the proposed
nor final rule reduces the time allowed
for the parties to file their pleadings,
and extensions of time will continue to
be available upon a proper showing. It
is also worth noting that the average age
of IBLA’s pending cases has been falling
steadily over the last few years, from 20
months at the start of F'Y 2004 to less
than 5 months currently. In fact, one of
the principal reasons for this
rulemaking is to further improve the
efficiency of IBLA’s adjudicatory
process.

A final commenter suggested that
“good cause” be defined in the
regulations to include “difficulty in
obtaining the administrative record or
the need to fully review a lengthy record
or an appeal involving complicated
legal or factual issues.” We believe it
would be impossible to adequately
capture the wide array of personal,
professional, substantive, and
procedural reasons that could constitute
“good cause” under appropriate
circumstances, although the proposed
rule preamble did note that conducting
settlement negotiations in good faith
would justify a reasonable extension of
time.

For reasons explained below in
connection with § 4.414, the final rule
adds a paragraph (f) to this section,
allowing for an automatic extension, not
to exceed 30 days, of the deadline for
filing an answer.

Section 4.406 Intervention; Amicus
Curiae

We proposed to add a regulation
governing intervention in appeals before
IBLA and appearance as an amicus
curiae. Under the proposed rule, if the
person seeking to intervene would be
adversely affected if the decision under
appeal were reversed, vacated, set aside,
or modified by the Board, a motion to
intervene would be due within 30 days
after the person knew or should have
known that the decision had been
appealed. However, if the person
seeking to intervene would have an
independent right to appeal the decision
under §4.410, a motion to intervene
would be due within 30 days after the
person was served with the decision or,
if not served, knew or should have
known of the decision. The preamble
cited Independent Petroleum
Association of Mountain States, 136
IBLA 279, 281 (1996), for the
proposition that the Board will deny a

motion to intervene where granting it
would circumvent the requirement in
§4.411(a) that an appeal be filed within
30 days after service of a decision.

One commenter objected to the
proposal because, for a party having a
right to appeal, the time for filing a
motion to intervene could expire before
the party even learns that another party
has filed an appeal. According to the
commenter, a party having a right to
appeal may choose not to do so in the
first instance, but may want to intervene
if another party files an appeal,
especially if the parties’ interests are not
aligned. The commenter recommended
that, in all cases, the deadline for filing
a motion to intervene should be 30 days
after the person knew or should have
known that the decision has been
appealed to the Board.

The final rule adopts the commenter’s
recommended approach. It further
requires the party seeking to intervene
to set forth the basis for the proposed
intervention in the motion, including (1)
whether the person had a right to appeal
the decision under § 4.410 or would be
adversely affected if the decision under
appeal were reversed, vacated, set aside,
or modified by the Board, and (2) how
and when the person learned of the
appeal. The Board could then take that
information into account in deciding
whether to grant the motion.

The final rule adds a paragraph (e)
specifying that a person granted full or
limited intervenor status is a party to
the appeal, while an amicus curiae is
not. Thus, other parties are required to
serve documents on an intervenor under
§4.401, though not on an amicus curiae.
However, an amicus curiae is required
to serve its brief on the parties to the
appeal.

Section 4.407 Motions

We proposed to add a regulation
governing motions filed with the Board,
requiring that the motion provide a
concise statement of the reasons
supporting the motion, giving any other
party 15 days to respond, and stating
that the Board would rule on any
motion as expeditiously as possible. The
15-day response deadline would apply
unless another regulation or the Board
by order provides otherwise.

Two commenters objected to the
proposal. One argued that there is no
need for a regulation on motions and
that the Board should maintain its
current practice. However, as explained
in the proposed rule, the absence of a
regulation leads to uncertainty among
practitioners, e.g., as to the length of
time they have to respond to a motion.
The rule will help standardize practice

and facilitate prompt rulings on
motions.

The other commenter objected to the
15-day response period as being
insufficient in most cases and likely to
result in motions for extension of time.
The commenter recommended that 30
days be allowed for responding to a
motion.

The Board’s experience is that most
motions are routine in nature and are
often unopposed or generate only a brief
response. For those motions, a short
response period facilitates disposition.
Other motions are more substantive and
justify a longer response period. Fifteen
days is already a week longer than the
8 days allowed for responses to
substantive motions in Rule 27 of the
Federal Rules of Appellate Procedure.
The final rule therefore retains the
response deadline of 15 days after
service of the motion. If additional time
is needed for a particularly substantive
motion, the responding party can
request an extension of time under
§4.405.

Section 4.410 Who May Appeal

As explained above, the proposed rule
included a revised definition of
“Bureau” in § 4.400 as including MMS
along with BLM. But it did not include
any proposed changes to §4.410, which
mentions appeals only from decisions of
BLM or an administrative law judge.
The final rule revises §4.410 to
substitute the more inclusive term
“Bureau or Office” for “BLM” in
paragraphs (a) and (c). As explained
above, the definition of “Bureau or
Office” in § 4.400 has been further
revised in the final rule to include BIA,
BLM, BOEMRE, ONRR, the Deputy
Assistant Secretary—Natural Resources
Revenue, and any successor
organization.

Section 4.411 Appeal; How Taken,
Mandatory Time Limit

We proposed to add a provision to
§4.411(a) specifying that transmitting a
notice of appeal by facsimile to the
office of the officer who made the
decision would not constitute filing.
This proposal was intended to avoid the
problem observed in cases in which an
appellant attempted to transmit a notice
of appeal by facsimile, but the relevant
office did not receive it on time or at all.
See Underwood Livestock, Inc., 165
IBLA 128, 130-31 (2005); National
Wildlife Federation, 162 IBLA 263, 264—
66 (2004).

Two commenters objected to the
proposal and argued that timely
electronic transmission of a notice of
appeal should be accepted. One of the
commenters suggested that the
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regulations include an express
statement that the risk of delay or
nondelivery of the notice of appeal is on
the sender. BLM supported the
proposed rule, expressing a concern that
the volume of paper involved could
overwhelm the facilities in some offices.
They noted that one appellant had
recently filed 17 appeals totaling about
1,200 pages.

Based on the Board’s recent
experience, it appears that some BLM
offices already accept electronic filing of
notices of appeal, while others may not.
Rather than adopt a uniform rule for
BLM, we have decided to delete
proposed § 4.411(a)(4) for now, leaving
it up to BLM whether to accept notices
of appeal by facsimile or e-mail. We
plan to revisit the issue of electronic
filing in a future rulemaking.

We also proposed to add a provision
to § 4.411(b) specifying that a person
representing more than one appellant
must state that he or she is authorized
to do so. See, e.g., The Friends and
Residents of Log Creek, 150 IBLA 44, 48
(1999) (“Proper application of the
Department’s rules of practice requires
an affirmative showing that a
representative of a named appellant is
qualified and authorized to represent
any other purported appellant or
appellants, if single representation for
multiple parties is intended”).

One commenter objected that this
requirement is unnecessary and would
“create a trap for the unwary.” The
commenter pointed out that 43 CFR
1.5(a) already provides that the
signature of a party’s representative on
a document constitutes a certificate that
he or she is authorized and qualified to
represent the party. The commenter
argued that it would be “far simpler and
more efficient” for the Board to issue an
order to show cause, requiring a person
to verify his or her authority to
represent a party, in cases where the
Board has a question about such
authority.

We disagree with the commenter in
part. If inclusion of a single statement in
a notice of appeal avoids a potential
issue about a representative’s authority,
that action would be “far simpler and
more efficient” than the Board’s
issuance of an order to show cause,
followed by responses from the
parties—a process that would take at
least a few weeks. Nevertheless, we
share the commenter’s concern about
the new requirement creating a “trap for
the unwary.” Moreover, it may well be
that, in many cases where this issue
arises, a mere statement by the
representative that other appellants
have authorized him or her to represent
them will not be sufficient to resolve the

issue. If so, the Board will still have to
use an order to show cause to satisfy
itself that the requirements of 43 CFR
part 1 have been met. On balance,
therefore, we have decided to omit the
proposed requirement from the final
rule.

The final rule amends §4.411 to add
an introductory phrase, “[e]lxcept as
otherwise provided by law,” to
paragraph (a)(2), since a statute or
regulation may provide a longer or
shorter period for filing an appeal than
the normal 30 days. For example, under
30 U.S.C. 1724(d)(4)(B)(ii)(V), an order
to perform a restructured accounting for
oil and gas royalties must “provide the
lessee or its designee 60 days within
which to file an administrative appeal of
the order to perform a restructured
accounting.”

The final rule also adds a new
§4.411(d), specifying what the office of
the officer who made the decision must
do after receiving a notice of appeal.
The office must forward to the Board the
notice of appeal and any accompanying
documents, as well as the complete
administrative record.

Section 4.412 Statement of Reasons;
Statement of Standing; Reply Briefs

We proposed to revise §4.412(a) to
require a single statement of reasons to
be filed within 30 days after the notice
of appeal is filed, rather than allowing
two or more statements of reasons as in
the current regulations. No comments
were received on this change, and it is
adopted. We have modified the
language of paragraph (a) slightly, to say
that the statement of reasons must be
filed “no later than 30 days after the
notice of appeal was filed,” rather than
“within 30 days after the notice of
appeal was filed.” An appellant does not
have to wait until “after the notice of
appeal was filed” to file a statement of
reasons; the two documents can be filed
at the same time.

We also proposed to limit the
statement of reasons to 30 pages
(excluding exhibits, declarations, or
other attachments), unless the appellant
obtains leave of the Board to file a
longer statement by showing good
cause. And we proposed that an
appellant would also have to show good
cause for leave to file any additional
pleading, e.g., a reply to an answer.

One commenter objected to the page
limitation in the proposed rule, saying
that it was arbitrary and inadequately
justified in the proposed rule. Thirty
pages is the limit for a principal brief
under Rule 32(a)(7) of the Federal Rules
of Appellate Procedure; and in the
Board’s experience, it should be
sufficient in all but the most

complicated cases. This proposed
change is adopted as proposed.

The same commenter and several
others objected to the requirement that
an appellant obtain leave of the Board
to file a reply brief. The current
regulations make no provision for a
reply brief, and most appellants who
wish to file a reply seek leave of the
Board to do so. Thus the proposed rule
is consistent with the prevailing
practice. However, it is also true that the
Board routinely grants leave to file a
reply when requested, and appellants
file replies in fewer than 10 percent of
the cases. Thus, allowing a limited time
for appellants to file a reply brief
appears unlikely to delay proceedings
unduly.

In light of the Board’s experience and
the comments received, the final rule
expressly allows an appellant who feels
the need to do so to file a reply brief
within 15 days after service of an
answer under § 4.414. This is
comparable to the 14 days allowed for
a reply brief in Rule 31 of the Federal
Rules of Appellate Procedure. The reply
brief is limited to the issues raised in
the answer and to 20 pages, unless the
appellant obtains leave of the Board to
file a longer brief by showing good
cause. No further briefing by any party
is permitted, unless requested by the
Board.

Section 4.413 Service of Notice of
Appeal

The proposed rule included updated
addresses for the Office of the Solicitor
on which a copy of a notice of appeal
and statement of reasons must be
served. The Office of the Solicitor has
informed us a handful of other changes,
and the final rule revises the
information in § 4.413(c)(1), (d)(5), and
(d)(9) to reflect those changes. No public
comments were received on the
proposed changes, and they are adopted
as proposed, with minor editorial
changes.

Section 4.414 Answers

We proposed to require each party
that wishes to participate in an appeal,
including the Bureau, to file a single
answer (or motion, if appropriate, e.g.,
a motion to dismiss) within 60 days of
service of the statement of reasons for
appeal. This is twice the length of time
generally provided for filing an answer
under the existing regulations and
would equal the total length of time that
an appellant has to file a statement of
reasons from the date of service of the
decision being appealed (30 days under
§4.411(a) plus 30 days under
§4.412(a)). No comments were received
on the proposed change. On further
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consideration, however, we have
decided to leave the period for filing an
answer in §4.414(a) at 30 days, but to
revise § 4.405 to provide for an
automatic extension of time upon
request, not to exceed 30 days.

In many cases currently, no party files
an answer, which means that the case is
ripe for adjudication 30 days after
service of the notice of appeal or
statement of reasons. Enlarging the
period for filing an answer to 60 days
in all cases would mean that the Board
would have to wait an additional 30
days in every case to see whether a
party filed an answer.

Under the final rule, if a person wants
to file an answer but needs additional
time to do so, the person can get up to
the full 60 days contemplated in the
proposed rule simply by filing a request
for an extension of time before the end
of the initial 30-day deadline. But if no
one files an answer or a request for an
extension of time within the initial 30-
day period, the Board can proceed to
consider the appeal, without having to
wait an additional 30 days.

For the reasons discussed above in
connection with § 4.411, the final rule
omits the proposed requirement that, if
a person is representing more than one
party, the answer must state that the
person is authorized to do so.

Section 4.415 Motion for a Hearing on
an Appeal Involving Questions of Fact

We proposed several changes to
existing § 4.415: (1) Deleting the
requirement that a request for a hearing
on issues of material fact be filed within
30 days after an answer is due; (2)
requiring a party that requests a hearing
to specify in its motion what the issues
of material fact are, what evidence must
be presented, what witnesses need to be
examined, and what documentary
evidence needs to be explained, if any;
(3) including the standards used by the
Board in deciding whether to refer a
case for a hearing; (4) giving the Board
the authority to refer a matter for a
hearing by an administrative law judge
(ALJ]), who would issue (a) proposed
findings of fact on specified issues, (b)
a recommended decision, or (c) a
decision that will be final in the absence
of an appeal; and (5) authorizing the
Board to suspend the effectiveness of
the decision under review pending a
final decision on the appeal if it finds
good cause to do so.

One commenter objected to the
proposed requirement that a party
requesting a hearing specify what
evidence must be presented, what
witnesses need to be examined, and
what documentary evidence needs to be
explained, if any. The commenter

argued that discovery may be necessary
before a party can make these
determinations, and discovery may not
be available until the case is referred to
an ALJ for a hearing. The commenter
recommended that the rule require a
party to identify only the issues of
material fact on which a hearing is
necessary or, at the least, clarify that a
party will not be limited to its
specifications of evidence, witnesses,
and documents in the request for a
hearing.

We have decided to retain the
requirement that the party specify, not
only the issues of material fact to be
heard, but also the evidence, witnesses,
and documents to be presented or cross-
examined. This information is needed
for the Board to evaluate the hearing
request and determine, for example,
whether evidence could be presented in
documentary form, rather than by oral
testimony, thereby saving the parties
and the ALJ the time and expense of a
hearing. However, language has been
added to §4.415(e) clarifying that,
unless the Board orders otherwise, the
ALJ may consider other relevant issues
and evidence identified after referral of
the case for a hearing.

The same commenter also
recommended that the proposed rule be
amended to include procedures for
discovery in cases handled by the
Departmental Cases Hearings Division.
While this recommendation is outside
the scope of the current rulemaking,
which focuses on procedures for IBLA,
we agree that discovery procedures for
cases before the Departmental Cases
Hearings Division should be
established. We will propose such
procedures in a separate rulemaking.

No other comments were received on
the proposed changes to § 4.415, and
they are adopted as proposed.

Section 4.421

We proposed to remove from this
section a handful of terms that are also
defined in §4.400, to alphabetize the
remaining definitions, and to revise
them to reflect revisions to the
definitions in § 4.400. No comments
were received on the proposed changes,
and they are adopted as proposed.

In addition, in response to a comment
from BLM, we have substituted a
definition of “manager” for the
definition of “district manager” in the
current regulation. BLM pointed out
that subpart E never actually uses
“district manager,” except to define it in
this section as the supervising BLM
officer of the grazing district. By
contrast, subpart E uses “manager” in
several regulations. Since BLM manages
grazing both within grazing districts and

Definitions

on the public lands outside grazing
districts, the final regulation defines the
term “manager” more broadly as “the
BLM official with direct supervision
over the public lands that are pertinent
to the decision or contest.”

Section 4.422 Documents

The proposed rule included changes
to the service requirements in §4.422(c)
corresponding to those proposed for
§4.401(c). The final rule adopts the
same changes to § 4.422(c) as are
adopted for §4.401(c), discussed above.
In addition, language has been included
in §4.422(c)(4) and (6) to reflect service
of a complaint in a contest proceeding
by publication, as provided in § 4.450—
5.

Section 4.433 Authority of the
Administrative Law Judge

Consistent with one of the proposed
changes to § 4.415 mentioned above, we
proposed to revise § 4.433 to provide
authority to an ALJ to issue either a
recommended decision or a decision
that would be final for the Department
absent an appeal to the Board, in
addition to proposed findings of fact on
the issues presented at the hearing. No
comments were received on the
proposed change, and it is adopted as
proposed.

Section 4.434 Conduct of Hearing

We proposed to revise this regulation
to substitute “administrative law judge”
for “examiner” and to substitute
“Bureau,” as defined in § 4.400, for
“Bureau of Land Management.” No
comments were received on the
proposed changes, and they are adopted
as proposed, except that the expanded
term “Bureau or Office” is used in the
final rule.

Section 4.437

This regulation refers to the parties’
stipulating to a summary of the
evidence, a procedure that has not been
used for many years and is unnecessary,
since all hearings are transcribed. The
final rule removes this reference in
§4.437.

Copies of Transcript

Section 4.438 Summary of Evidence

We proposed to remove this
regulation as unnecessary, for the
reasons explained above in connection
with §4.437. No comments were
received on the proposed change, and it
is adopted as proposed. Existing § 4.439
is redesignated §4.438.

Section 4.438 Action by
Administrative Law Judge

Consistent with the proposed changes
to §§4.415 and 4.433 mentioned above,
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we proposed to revise this regulation to
authorize an ALJ to issue (a) proposed
findings of fact on the issues presented
at the hearing, (b) a recommended
decision that includes findings of fact
and conclusions of law, or (c) a decision
that would be final for the Department
absent an appeal to the Board. No
comments were received on this
proposed change, and it is adopted as
proposed.

Section 4.452-8 Findings and
Conclusions; Decision by Administrative
Law Judge

Paragraphs (a) and (b) of this section
provide that, following a hearing in a
contest proceeding, the parties may
submit proposed findings of fact and
conclusions of law, and the ALJ will
consider them and issue his or her
decision, including findings,
conclusions, and the reasons for them.
Paragraph (c) provides that “[t]he Board
may require, in any designated case,
that the [ALJ] make only a
recommended decision and that the
decision and the record be submitted to
the Board for consideration.”

As far as we are aware, the authority
in paragraph (c) has never been used,
and we are unaware of any reason to
depart from the consistent current
practice of having the ALJ render an
initial decision that is then reviewable
by the Board on appeal. The final rule,
therefore, deletes paragraph (c).

Section 4.476 Conduct of Hearing;
Reporter’s Fees; Transcripts

Like §4.437 discussed above,
§4.476(d) refers to the parties’
stipulating to a summary of the
evidence, a procedure that has not been
used for many years and is unnecessary,
since all hearings are transcribed. The
final rule removes this reference in
§4.476.

Section 4.477 Findings and
Conclusions; Decision by Administrative
Law Judge

Paragraph (a) of this section provides
that, following a hearing in a grazing
proceeding and the time allowed for the
parties to submit proposed findings of
fact and conclusions of law, the ALJ will
consider them and issue his or her
decision, including findings,
conclusions, and the reasons for them.
Paragraph (b) provides that the Board
“may require, in any designated case,
that the [ALJ] make only a
recommended decision and that such
decision and the record be submitted to
the Board for consideration.” We are not
aware of the Board’s ever having used
the authority in paragraph (b), and we

have deleted paragraph (b) from the
final rule.

Section 4.478 Appeals to the Board of
Land Appeals; Judicial Review

As noted in the proposed rule, in
2003, OHA amended its regulations to
authorize an ALJ to issue an order
granting or denying a petition for stay of
a BLM grazing decision. 43 CFR
4.474(c), 68 FR 68765, 68771 (Dec. 10,
2003). The amendments also provided
for an appeal to IBLA from such an
order in § 4.478(a), but did not specify
a time or place for filing the appeal. We
proposed to amend § 4.478(a) to provide
that an appeal may be filed with the ALJ
in accordance with §4.411(a). No
comments were received on the
proposed change, and it is adopted as
proposed.

F. 43 CFR Part 4, Subpart L—Special
Rules Applicable to Surface Coal Mining
Hearings and Appeals

Section 4.1108 Form of Documents

The final rule adds a new § 4.1108(g)
providing that documents filed under
subpart L. must conform to the
document formatting requirements of
§4.401(d). This provision takes the
place of the more general formatting
guidance (“double-spaced, using
standard margins and font size”)
included in proposed §s 4.1392(a)(2),
(e)(2).

Section 4.1109 Service

The Solicitor’s Office has informed us
that, in 2009, the Knoxville Field
Solicitor’s Office moved to a new
location. We have revised
§4.1109(a)(2)(ii) to update the office
address.

Section 4.1117 Reconsideration

We proposed to add §4.1117 to treat
motions for reconsideration under
subpart L in a manner consistent with
those under subpart E. See § 4.403,
discussed above. No comments were
received on the proposed addition, and
it is adopted as proposed.

Section 4.1270 Petition for
Discretionary Review of a Proposed Civil
Penalty

We proposed to correct the reference
in §4.1270(f) from § 4.1277 (which does
not exist) to §4.1275. No comments
were received on the proposed change,
and it is adopted as proposed.

Section 4.1276 Reconsideration

We proposed to remove this
regulation because of the addition of
§4.1117, discussed above. No comments
were received on the proposed change,
and it is adopted as proposed.

Section 4.1286 Motion for a Hearing

We proposed to revise § 4.1286 to
treat requests for a hearing under
subpart L in a manner consistent with
those under subpart E. See § 4.415,
discussed above. No comments were
received on the proposed changes, and
they are adopted as proposed.

Section 4.1287 Action by
Administrative Law Judge

The final rule adds a new §4.1287 to
require action by the ALJ, following
referral of a case for a hearing under
subpart L, in a manner consistent with
that under subpart E. See redesignated
§4.438, discussed above.

Section 4.1392 Contents of Request;
Amendment of Requests; Responses

Section 4.1392 governs the filing of
requests for review, and responses to
such requests, in cases involving a
determination by the Office of Surface
Mining Reclamation and Enforcement
that a person does or does not have
valid existing rights under 30 CFR
761.16. One commenter requested that
the final regulations clarify a requester’s
right to file a supplemental brief, which
could serve to narrow the issues in
contention. Consistent with the change
to §4.412 concerning reply briefs,
discussed above, the final rule adds a
§4.1392(e), giving a requester who
wishes to file a reply a limited
opportunity to do so. The final rule also
revises §4.1392(d) to clarify the
requirements for filing a response.

G. 43 CFR Part 10—Native American
Graves Protection and Repatriation
Regulations

In January 2002, OHA moved its
headquarters offices to a new building
and revised these regulations to update
its address. 67 FR 4367, 4368 (Jan. 30,
2002). In April 2003, however, the
National Park Service revised 43 CFR
10.12 and inadvertently republished
OHA'’s former address. 68 FR 16354,
16363—64 (Apr. 3, 2003). This final rule
therefore revises § 10.12(j) and (k) to
substitute OHA’s current address.

II1. Review Under Procedural Statutes
and Executive Orders

A. Decision To Issue Final Rule
Without Prior Notice and Comment on
Some Provisions. While prior notice and
opportunity for comment were provided
for most of the provisions of this final
rule, the Office of the Secretary has
included additional provisions that
were not part of the March 8, 2007,
proposed rule. These provisions are 30
CFR Chapter III and 43 CFR part 4,
subpart C, which are removed; 43 CFR
4.1, 4.21, 4.22, 4.410, 4.437, 4.452-8,
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4.476, 4.477, 4.1108, 4.1392, and 10.12,
which are revised; and 43 CFR 4.401(d),
4.411(d), and 4.1287, which are added.
As is clear from the section-by-section
analysis above, the changes to these
regulations are minor technical
amendments or changes needed to
conform to other statutory or regulatory
actions.

The Department has determined that
the public notice and comment
requirements of the Administrative
Procedure Act, 5 U.S.C. 553(b), do not
apply to these additional provisions
because the changes being made relate
solely to matters of agency organization,
procedure, and practice. They therefore
satisfy the exemption from notice and
comment rulemaking in 5 U.S.C.
553(b)(A).

B. Regulatory Planning and Review
(E.O. 12866). In accordance with the
criteria in Executive Order 12866, we
have determined that this document is
not a significant regulatory action. The
Office of Management and Budget has
not reviewed this rule under Executive
Order 12866.

1. This rule will not have an annual
economic effect of $100 million or more
or adversely affect in a material way an
economic sector, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities. A
cost-benefit and economic analysis is
not required. These regulations will
have virtually no effect on the economy
because they only revise existing
procedural regulations governing
appeals and add new regulations
governing consolidation of appeals,
requests for extensions of time, motions,
and intervention.

2. This rule will not create
inconsistencies with or interfere with
other agencies’ actions because only the
Department of the Interior provides
regulations that govern procedures for
appeals of decisions concerning the use
and disposition of public lands and
their resources and concerning surface
coal mining.

3. This rule will not materially alter
the budgetary effects of entitlements,
grants, user fees, loan programs, or the
rights and obligations of their recipients.
These regulations deal only with
procedures governing appeals, not with
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients.

4. This rule does not raise novel legal
or policy issues. The regulations would
merely revise existing procedures and
add regulations governing consolidation
of appeals, requests for extensions of
time, motions, and intervention, which

are all familiar administrative
procedures.

C. Regulatory Flexibility Act. The
Department of the Interior certifies that
this rule will not have a significant
economic effect on a substantial number
of small entities as defined in the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Over the past 5 years, IBLA has
received between 285 and 335 appeals
per year, and appeals this year are
running at an even lower rate. Not all
appellants are small entities; but even if
they were, 285-335 is not a substantial
number, for purposes of the Act.
Moreover, the minor procedural changes
in this rule will not have a significant
economic effect on those appellants
who are small entities. A Small Entity
Compliance Guide is not required.

D. Small Business Regulatory
Enforcement Fairness Act. This rule is
not a major rule under 5 U.S.C. 804(2),
the Small Business Regulatory
Enforcement Fairness Act:

1. It will not have an annual effect on
the economy of $100 million or more.
The rule only revises procedural
regulations governing appeals and adds
regulations governing consolidation of
appeals, requests for extensions of time,
motions, and intervention. The rule
should have no effect on the economy.

2. It will not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. Revising OHA’s
procedural regulations governing
appeals and adding regulations
governing consolidation of appeals,
requests for extensions of time, motions,
and intervention will not affect costs or
prices for citizens, individual
industries, government agencies, or
geographic regions.

3. It will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
Revising OHA’s procedural regulations
governing appeals and adding
regulations governing consolidation of
appeals, requests for extensions of time,
motions, and intervention should have
no effects, adverse or beneficial, on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

E. Unfunded Mandates Reform Act. In
accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we find that:

1. This rule will not have a significant
or unique effect on small governments
or significantly affect State, local, or
tribal governments or the private sector.

Revising OHA'’s procedural regulations
governing appeals and adding
regulations governing consolidation of
appeals, requests for extensions of time,
motions, and intervention will neither
uniquely nor significantly affect these
governments.

2. This rule will not produce an
unfunded Federal mandate of $100
million or more on State, local, or tribal
governments in the aggregate or the
private sector in any year, i.e., it is not
a “significant regulatory action” under
the Unfunded Mandates Reform Act. A
statement containing the information
required by the Unfunded Mandates
Reform Act, 2 U.S.C. 1532, is not
required.

F. Takings (E.O. 12630). In
accordance with Executive Order 12630,
we find that the rule will not have
significant takings implications. A
takings implication assessment is not
required. Revising OHA’s procedural
regulations governing appeals and
adding regulations governing
consolidation of appeals, requests for
extensions of time, motions, and
intervention should have no effect on
property rights.

G. Federalism (E.O. 13132). In
accordance with Executive Order 13132,
we find that the rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. There is no foreseeable
effect on states from revising OHA’s
procedural regulations governing
appeals and adding regulations
governing consolidation of appeals,
requests for extensions of time, motions,
and intervention. A federalism summary
impact statement is not required.

H. Civil Justice Reform (E.O. 12988).
In accordance with Executive Order
12988, the Department has determined
that this rule will not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. Because these regulations
will improve OHA'’s procedural
regulations governing appeals and add
regulations governing consolidation of
appeals, requests for extensions of time,
motions, and intervention, they will not
burden either administrative or judicial
tribunals.

I. Consultation with Indian Tribes
(E.O. 13175). Under the criteria in
Executive Order 13175, we have
evaluated this rule and determined that
it has no potential effects on federally
recognized Indian tribes. These
regulations would not have substantial
direct effects on one or more Indian
tribes, on the relationship between the
Federal government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
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government and Indian tribes. They
would only revise OHA’s procedural
regulations governing appeals and add
regulations governing consolidation of
appeals, requests for extensions of time,
motions, and intervention.

J. Paperwork Reduction Act. This rule
is exempt from the requirements of the
Paperwork Reduction Act, since it
applies to the conduct of agency
administrative proceedings involving
specific individuals and entities. 44
U.S.C. 3518(c); 5 CFR 1320.4(a)(2). An
OMB form 83-1 is not required.

K. National Environmental Policy Act.
The Department has determined that
this rule is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (NEPA), 42 U.S.C. 4321 et seq.,
Council on Environmental Quality
(CEQ) regulations, 40 CFR 1508.4, and
the Department of the Interior’s
regulations at 43 CFR 46.210(i). CEQ
regulations, at 40 CFR 1508.4, define a
“categorical exclusion” as a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. The
regulations further direct each
department to adopt NEPA procedures,
including categorical exclusions. 40
CFR 1507.3.

The Department has determined that
this rule is categorically excluded from
further environmental analysis under
NEPA in accordance with 43 CFR
46.210(i), which categorically excludes
“[plolicies, directives, regulations and
guidelines: that are of an administrative,
financial, legal, technical, or procedural
nature * * *” In addition, the
Department has determined that none of
the extraordinary circumstances listed
in 43 CFR 46.215 applies to this rule.

The rule is an administrative and
procedural rule that revises OHA’s
procedural regulations governing
appeals and adds regulations governing
consolidation of appeals, requests for
extensions of time, motions, and
intervention. Therefore, given the
categorical exclusion, neither an
environmental assessment nor an
environmental impact statement under
NEPA is required.

L. Information Quality Act. In
developing this rule, we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Information Quality Act, Pub. Law 106—
554.

M. Effects on the Energy Supply (E.O.
13211). This rule is not a significant
energy action under the definition in
Executive Order 13211. A Statement of
Energy Effects is not required. Revising
OHA'’s procedural regulations governing
appeals and adding regulations

governing consolidation of appeals,
requests for extensions of time, motions,
and intervention are not likely to have

a significant adverse effect on the
supply, distribution, or use of energy.

List of Subjects
30 CFR Part 301

Administrative practice and
procedure, Mines, Surface mining.

43 CFR Part 4

Administrative practice and
procedure, Mines, Public lands, Surface
mining.

43 CFR Part 10

Administrative practice and
procedure, Hawaiian Natives, Historic
preservation, Indians—Claims,
Museums, Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, the Office of the Secretary
amends 30 CFR Chapter IIl and 43 CFR
parts 4 and 10 as set forth below:

Title 30—Mineral Resources

Chapter IIl—[REMOVED]

m Under the authority of 30 U.S.C. 1211,
30 CFR Chapter III, consisting of part
301, is removed.

Title 43—Public Lands: Interior

43 CFR Subtitle A—Office of the
Secretary of the Interior

PART 4—DEPARTMENT HEARINGS
AND APPEALS PROCEDURES

m 2. The authority citation for part 4
continues to read as follows:

Authority: 5 U.S.C. 301; 43 U.S.C. 1201.

Subpart A—General; Office of
Hearings and Appeals

m 3.In § 4.1, revise the introductory text
and paragraph (a), remove paragraph
(b)(1), redesignate paragraphs (b)(2)
through (b)(4) as paragraphs (b)(1)
through (b)(3), and revise the first
sentence of newly redesignated
paragraph (b)(1)(ii) to read as follows:

§4.1 Scope of authority; applicable
regulations.

The Office of Hearings and Appeals,
headed by a Director, is an authorized
representative of the Secretary for the
purpose of hearing, considering, and
deciding matters within the jurisdiction
of the Department involving hearings,
appeals, and other review functions of
the Secretary. The Office may hear,
consider, and decide those matters as
fully and finally as might the Secretary,
subject to any limitations on its
authority imposed by the Secretary.

Principal components of the Office
include:

(a) One or more Hearings Divisions
consisting of administrative law judges
who are authorized to conduct hearings
in cases required by law to be
conducted under 5 U.S.C. 554, and
other deciding officials who are
authorized to conduct hearings in cases
arising under statutes and regulations of
the Department; and

(b) * ok %

(1) * % %

(ii) Decisions and orders of
administrative law judges and Indian
probate judges in Indian probate
matters, other than those involving
estates of the Five Civilized Tribes of

Indians. * * *
* * * * *
§4.21 [Amended]

m 4.In §4.21, amend paragraph (b)(3) by
adding the word “and” after the
semicolon at the end of the paragraph
and amend paragraph (b)(4) by
removing the semicolon at the end of
the paragraph and adding a period in its
place.

Subpart B—General Rules Relating to
Practice and Procedure

m 5. Revise § 4.22(a) to read as follows:

§4.22 Documents.

(a) Filing of documents. A document
is filed in the office where the filing is
required only when the document is
received in that office during its regular
business hours and by a person
authorized to receive it. A document
received after the office’s regular
business hours is considered filed on

the next business day.
* * * * *

Subpart C—[Removed and Reserved]

m 6. Subpart C, consisting of §§ 4.100
through 4.128 and AppendixI, is
removed and reserved.

Subpart E—Special Rules Applicable
to Public Land Hearings and Appeals

m 7. Revise the authority citation for part
4, subpart E, to read as follows:

Authority: Sections 4.470 to 4.480 are also
issued under authority of 43 U.S.C. 315a.

m 8. Revise §4.400 to read as follows:

§4.400 Definitions.

As used in this subpart:

Administrative law judge means an
administrative law judge in the Office of
Hearings and Appeals, appointed under
5 U.S.C. 3105.

BIA means the Bureau of Indian
Affairs.
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BLM means the Bureau of Land
Management.

Board means the Interior Board of
Land Appeals in the Office of Hearings
and Appeals. The address of the Board
is 801 N. Quincy Street, Suite 300,
Arlington, Virginia 22203. The
telephone number is 703-235-3750, and
the facsimile number is 703—235-8349.

BOEMRE means the Bureau of Ocean
Energy Management, Regulation and
Enforcement.

Bureau or Office means BIA, BLM,
BOEMRE, ONRR, the Deputy Assistant
Secretary—Natural Resources Revenue,
OT any successor organization, as
appropriate.

Last address of record means the
address in a person’s most recent filing
in an appeal or, if there has not been
any filing, the person’s address as

provided in the Bureau decision under
appeal.

ONRR means the Office of Natural
Resources Revenue.

Office or officer includes
“administrative law judge” or “Board”
where the context so requires.

Party includes a party’s
representative(s) where the context so
requires.

Secretary means the Secretary of the
Interior or an authorized representative.

m 9. In §4.401, revise paragraph (c) and
add paragraph (d) to read as follows:

§4.401 Documents.

* * * * *

(c) Service of documents. (1) A party
that files any document under this
subpart must serve a copy of it
concurrently as follows:

(i) On the appropriate official of the
Office of the Solicitor under §4.413(c)
and (d);

(ii) For a notice of appeal and
statement of reasons, on each person
named in the decision under appeal;
and

(iii) For all other documents, on each
party to the appeal (including
intervenors).

(2) Service on a person or party
known to be represented by counsel or
other designated representative must be
made on the representative.

(3) Service must be made at the last
address of record of the person or party
(if unrepresented) or the representative,
unless the person, party, or
representative has notified the serving
party of a subsequent change of address.

(4) Service may be made as shown in
the following table:

* ok *

If the document is

Service may be made by

* Kk ok

(i) A notice of appeal

(ii) Not a notice of appeal

(A) Personal delivery;

(B) Registered or certified mail, return receipt requested;

(C) Delivery service, delivery receipt requested, if the last address of record is not a post office box; or

(D) Electronic means, such as electronic mail or facsimile, if the person to be served has previously
consented to that means in writing.

(A) Personal delivery;

(B) Mail;

(C) Delivery service, if the last address of record is not a post office box; or

(D) Electronic means, such as electronic mail or facsimile, if the person to be served has previously

consented to that means in writing.

(5) At the conclusion of any document
that a party must serve under the
regulations in this subpart, the party
must sign a written statement that:

(i) Certifies that service has been or
will be made in accordance with the
applicable rules; and

(ii) Specifies the date and manner of
service.

(6) Service that complies with
paragraphs (c)(2) through (4) of this
section is complete as shown in the
following table:

* Kk ok

If service is made by

Service is complete when the document is

* Kk

(i) Personal delivery
(i) Mail or delivery service ..
(iii) Electronic means

Delivered to the party.
Delivered to the party.
Transmitted to the party, unless the serving party learns that it did not reach the party to be served.

(7) In the absence of evidence to the
contrary, delivery under paragraph
(c)(6)(ii) of this section is deemed to
take place 5 business days after the
document was sent. A document is
considered sent when it is given to the
U.S. Postal Service (or deposited in one
of its mailboxes), properly addressed
and with proper postage affixed, or
when it is given to a delivery service (or
deposited in one of its receptacles),
properly addressed and with the
delivery cost prepaid.

(d) Document format. (1) The format
requirements in paragraph (d)(2) of this
section apply to any pleading, motion,
brief, or other document filed in a case
under this subpart, other than an exhibit

or attachment or the administrative
record.

(i) An exhibit or attachment must be
872 by 11 inches in size or, if larger,
folded to 8'2 by 11 inches and attached
to the document.

(ii) Any document that does not
comply with the requirements in this
paragraph (d) may be rejected.

(2) A document filed in a case must:

(i) Be 872 by 11 inches in size;

(ii) Be printed on just one side of the
page;

(iii) Be clearly typewritten, printed, or
otherwise reproduced by a process that
yields legible and permanent copies;

(iv) Use 11 point font size or larger;

(v) Be double-spaced except for the
case caption, argument headings, long

quotations, and footnotes, which may be
single-spaced;

(vi) Have margins of at least 1 inch;

(vii) Be numbered sequentially,
starting on the second page; and

(vii) Be stapled in the upper left-hand
corner, if stapled, or bound on the left
side, if bound.

m 10. Revise § 4.403 to read as follows:

§4.403 Finality of decision;
reconsideration.

(a) The Board’s decision is final
agency action and is effective on the
date it is issued, unless the decision
itself provides otherwise.

(b) The Board may reconsider its
decision in extraordinary
circumstances.
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(1) A party that wishes to request
reconsideration of a Board decision
must file a motion for reconsideration
with the Board within 60 days after the
date of the decision.

(2) The motion may include a request
that the Board stay the effectiveness of
its decision.

(3) Any other party to the original
appeal may file a response to a motion
for reconsideration with the Board
within 21 days after service of the
motion, unless the Board orders
otherwise.

(4) A motion for reconsideration will
not stay the effectiveness or affect the
finality of the Board’s decision unless so
ordered by the Board for good cause.

(5) A party does not need to file a
motion for reconsideration in order to
exhaust its administrative remedies.

(c) A motion for reconsideration must:

(1) Specifically describe the
extraordinary circumstances that
warrant reconsideration; and

(2) Include all arguments and
supporting documents.

(d) Extraordinary circumstances that
may warrant granting reconsideration
include, but are not limited to:

(1) Error in the Board’s interpretation
of material facts;

(2) Recent judicial development;

(3) Change in Departmental policy; or

(4) Evidence that was not before the
Board at the time the Board’s decision
was issued and that demonstrates error
in the decision.

(e) If the motion cites extraordinary
circumstances under paragraph (d)(4) of
this section, it must explain why the
evidence was not provided to the Board
during the course of the original appeal.

(f) The Board will not grant a motion
for reconsideration that:

(1) Merely repeats arguments made in
the original appeal, except in cases of
demonstrable error; or

(2) Seeks relief from the legally
binding consequences of a statute or
regulation.

m 11. Add §§4.404 through 4.407 to
read as follows:

§4.404 Consolidation.

If the facts or legal issues in two or
more appeals pending before the Board
are the same or similar, the Board may
consolidate the appeals, either on
motion by a party or at the initiative of
the Board.

§4.405 Extensions of time.

(a) If a document other than a notice
of appeal is required to be filed or
served within a definite time, a party
may seek additional time by filing with
the Board a motion requesting an
extension of time.

(b) A motion requesting an extension
must be filed no later than the day
before the date the document is due,
absent compelling circumstances. The
motion may be filed and served by
facsimile. Section 4.401(a) does not
apply to a motion requesting an
extension of time.

(c) Except as provided in paragraph (f)
of this section, before filing a motion
requesting an extension of time, the
moving party must make reasonable
efforts to contact each other party to
determine whether the party opposes
the motion. The moving party must state
in its motion:

(1) Whether any party it reached
opposes the motion; and

(2) What steps it took to contact any
party it was unable to reach.

(d) Except as provided in paragraph
(f) of this section, the party must
support its motion requesting an
extension of time by showing there is
good cause to grant it.

(e) A Board order granting or denying
a motion requesting an extension will
state when the document must be filed.
Except as provided in paragraph (f) of
this section, if the Board does not act on
a motion before the document is due,
the document must be filed no later
than 15 days after the original due date,
unless the Board orders otherwise.

(f) A party seeking additional time to
file an answer may have one automatic
extension, not to exceed 30 days, of the
deadline in § 4.414(a) by filing a motion
for such extension under paragraphs (a)
and (b) of this section.

§4.406 Intervention; amicus curiae.

(a) A person who wishes to intervene
in an appeal must file a motion to
intervene within 30 days after the
person knew or should have known that
the decision had been appealed to the
Board.

(b) A motion to intervene must set
forth the basis for the proposed
intervention, including:

(1) Whether the person had a right to
appeal the decision under §4.410 or
would be adversely affected if the Board
reversed, vacated, set aside, or modified
the decision; and

(2) How and when the person learned
of the appeal.

(c) The Board may:

(1) Grant the motion to intervene;

(2) Deny the motion to intervene for
good cause, e.g., where granting it
would disadvantage the rights of the
existing parties or unduly delay
adjudication of the appeal; or

(3) Grant the motion to intervene but
limit the person’s participation in the
appeal.

(d) A person may file a motion at any
time to file a brief as an amicus curiae.

(1) The motion must state the person’s
interest in the appeal and how its brief
will be relevant to the issues involved.

(2) The Board may grant or deny the
motion in its discretion. The Board may
also allow a person to file a brief as
amicus curiae if it denies the person’s
motion to intervene.

(e) A person granted full or limited
intervenor status is a party to the
appeal, while an amicus curiae is not.
A person granted amicus curiae status
must serve its brief on the parties to the
appeal.

§4.407 Motions.

(a) Any motion filed with the Board
must provide a concise statement of the
reasons supporting the motion.

(b) When a person or party files a
motion, other than a motion for an
extension of time under § 4.405, any
party has 15 days after service of the
motion to file a written response, unless
a provision of this subpart or the Board
by order provides otherwise.

(c) The Board will rule on any motion
as expeditiously as possible.

(d) The requirements of §4.401(d)
apply to a motion.

m 12.In § 4.410, revise paragraphs (a)
introductory text and (c) introductory
text to read as follows:

§4.410 Who may appeal.

(a) Any party to a case who is
adversely affected by a decision of the
Bureau or Office or an administrative
law judge has the right to appeal to the

Board, except:
* * * * *

(c) Where the Bureau or Office
provided an opportunity for
participation in its decisionmaking
process, a party to the case, as set forth
in paragraph (a) of this section, may
raise on appeal only those issues:

* * * * *

m 13.In § 4.411, revise paragraphs (a)
and (b) and add paragraph (d) to read as
follows:

§4.411 Appeal; how taken, mandatory
time limit.

(a) A person who wishes to appeal to
the Board must file a notice that the
person wishes to appeal.

(1) The notice of appeal must be filed
in the office of the officer who made the
decision (not the Board).

(2) Except as otherwise provided by
law:

(i) A person served with the decision
being appealed must transmit the notice
of appeal in time for it to be received in
the appropriate office no later than 30
days after the date of service of the
decision; and
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m 14.1In §4.412, revise the section
heading and paragraph (a) and add
paragraphs (d) and (e) to read as follows:

(ii) If a decision is published in the
Federal Register, a person not served
with the decision must transmit the
notice of appeal in time for it to be

received in the appropriate office no §4.412 Statement of reasons; statement of

standing; reply briefs.

pages, excluding exhibits, declarations,
or other attachments.

(e) The requirements of § 4.401(d)
apply to a statement of reasons and a
reply brief.

later than 30 days after the date of
publication.

(b) The notice of appeal must give the
serial number or other identification of
the case. The notice of appeal may
include a statement of reasons for the
appeal, and a statement of standing if
required by § 4.412(b).
* *

* * *

(d) After receiving a timely notice of
appeal, the office of the officer who
made the decision must promptly
forward to the Board:

(1) The notice of appeal;

(2) Any statement of reasons,
statement of standing, and other
documents included with the notice of
appeal; and

(3) The complete administrative
record compiled during the officer’s
consideration of the matter leading to
the decision being appealed.

(a) An appellant must file a statement
of reasons for appeal with the Board no
later than 30 days after the notice of
appeal was filed. Unless the Board
orders otherwise upon motion for good
cause shown, the text of a statement of
reasons may not exceed 30 pages,
excluding exhibits, declarations, or
other attachments.

* * * * *

m 15. Revise §§4.413 through 4.415 to
read as follows:

§4.413 Service of notice of appeal.

(a) The appellant must serve a copy of
the notice of appeal on each person
named in the decision from which the
appeal is taken and on the Office of the
Solicitor as identified in paragraphs (c)
and (d) of this section. Service must be
accomplished and certified as
prescribed in §4.401(c).

(b) Failure to serve a notice of appeal
will subject the appeal to summary
dismissal as provided in § 4.402.

(d) The filing of a reply brief is
discouraged. However, an appellant
who wishes to file a reply brief may do
so within 15 days after service of an
answer under §4.414.

(1) The reply brief is limited to the
issues raised in the answer.

(2) Unless the Board orders otherwise
upon motion for good cause shown, the
text of a reply brief may not exceed 20

(c) The appellant must serve a copy of
the notice of appeal on the Office of the
Solicitor as shown in the following
table.

If the appeal is taken from a decision of * * *

* ok ok

Then the appellant must serve the notice on

(1) ONRR, the Deputy Assistant Secretary—
Natural Resources Revenue, or BIA con-
cerning royalties.

(2) BOEMRE

(3) The Director, BLM

(4) A BLM State Office (including all District,
Field, and Area Offices within that State Of-
fice’s jurisdiction).

(5) An Administrative Law Judge

Regional Solicitor, Rocky Mountain Region, U.S. Department of the Interior, 755 Parfet Street,
Suite 151, Lakewood, CO 80215.

Associate Solicitor, Division of Mineral Resources, U.S. Department of the Interior, Wash-
ington, DC 20240.

(i) If the decision concerns use and disposition of public lands, including land selections under
the Alaska Native Claims Settlement Act, as amended: Associate Solicitor, Division of Land
and Water Resources, U.S. Department of the Interior, Washington, DC 20240; or

(i) If the decision concerns use and disposition of mineral resources: Associate Solicitor, Divi-
sion of Mineral Resources, U.S. Department of the Interior, Washington, DC 20240.

The appropriate office identified in paragraph (d) of this section.

The persons identified in paragraph (e) of this section.

(d) This paragraph applies to any
appeal taken from a decision of a BLM
State Office, including all District, Field,

Solicitor in accordance with the
following table, unless the decision
identifies a different official:

and Area Offices within that State
Office’s jurisdiction. The appellant must
serve documents on the Office of the

BLM state office

Mailing address

(1) Alaska

(2) Arizona

(8) California
(4) Colorado

(5) Eastern States

Regional Solicitor, Alaska Region, U.S. Department of the Interior, 4230 University Drive, Suite
300, Anchorage, AK 99508—4626.

Field Solicitor, U.S. Department of the Interior, U.S. Courthouse, Suite 404, 401 W. Wash-
ington St. SPC 44, Phoenix, AZ 85003.

Regional Solicitor, Pacific Southwest Region, U.S. Department of the Interior, 2800 Cottage
Way, Room E-1712, Sacramento, CA 95825—-1890.

Regional Solicitor, Rocky Mountain Region, U.S. Department of the Interior, 755 Parfet Street,
Suite 151, Lakewood, CO 80215.

(i) For decisions involving Connecticut, Delaware, lllinois, Indiana, lowa, Maine, Maryland,
Massachusetts, Michigan, Minnesota, New Hampshire, New Jersey, New York, Ohio, Penn-
sylvania, Rhode Island, Vermont, Virginia, West Virginia, or Wisconsin: Regional Solicitor,
Northeast Region, U.S. Department of the Interior, One Gateway Center, Suite 612, Newton,
MA 02458.

(i) For decisions involving Alabama, Arkansas, Florida, Georgia, Kentucky, Louisiana, Mis-
sissippi, Missouri, North Carolina, South Carolina, or Tennessee: Regional Solicitor, South-
east Region, U.S. Department of the Interior, 75 Spring Street, SW., Suite 304, Atlanta,
Georgia 30303.

Field Solicitor, U.S. Department of the Interior, University Plaza, 960 Broadway Avenue, Suite

400, Boise, ID 83706.



Federal Register/Vol. 75, No. 202/ Wednesday, October 20, 2010/Rules and Regulations

64667

BLM state office

Mailing address

(7) Montana (covers the states of Montana,
North Dakota, and South Dakota).

(8) Nevada

(9) New Mexico (covers the states of New Mex-
ico, Kansas, Oklahoma, and Texas).

(10) Oregon (covers the states of Oregon and
Washington).

(T1) Utah e

(12) Wyoming (covers the states of Wyoming
and Nebraska).

lings, MT 59107-1394.

Room 3005, Billings, MT 59101.

NW., Suite 1800, Albuquerque, NM 87102.

way, Suite 600, Portland, OR 97205.

Suite 151, Lakewood, CO 80215.

(i) Deliveries by U.S. Mail: Field Solicitor, U.S. Department of the Interior, P.O. Box 31394, Bil-

(i) All other deliveries: Field Solicitor, U.S. Department of the Interior, 316 North 26th Street,

Regional Solicitor, Pacific Southwest Region, U.S. Department of the Interior, 2800 Cottage
Way, Room E-1712, Sacramento, CA 95825-1890.

Regional Solicitor, Southwest Region, U.S. Department of the Interior, 505 Marquette Ave.,

Regional Solicitor, Pacific Northwest Region, U.S. Department of the Interior, 805 SW. Broad-

Regional Solicitor, Intermountain Region, U.S. Department of the Interior, 6201 Federal Build-

ing, 125 South State Street, Salt Lake City, UT 84138-1180.
Regional Solicitor, Rocky Mountain Region, U.S. Department of the Interior, 755 Parfet Street,

(e) This paragraph applies to any
appeal taken from a decision of an
administrative law judge.

(1) Except as provided in paragraph
(e)(2) of this section, the appellant must
serve either:

(i) The attorney from the Office of the
Solicitor who represented the Bureau or
Office at the hearing; or

(ii) If there was no hearing, the
attorney who was served with a copy of
the decision by the administrative law
judge.

(2) If the decision involved a mining
claim on national forest land, the
appellant must serve either:

(i) The attorney from the Office of
General Counsel, U.S. Department of
Agriculture, who represented the U.S.
Forest Service at the hearing; or

(ii) If there was no hearing, the
attorney who was served with a copy of
the decision by the administrative law
judge.

(f) Parties must serve the Office of the
Solicitor as required by this section
until a particular attorney of the Office
of the Solicitor files and serves a Notice
of Appearance or Substitution of
Counsel. Thereafter, parties must serve
the Office of the Solicitor as indicated
by the Notice of Appearance or
Substitution of Counsel.

(g) The appellant must certify service
as provided in §4.401(c)(5).

§4.414 Answers.

(a) Any person served with a notice of
appeal who wishes to participate in the
appeal must file an answer or
appropriate motion with the Board
within 30 days after service of the
statement of reasons for appeal. The
answer must respond to the statement of
reasons for appeal.

(b) Unless the Board orders otherwise
upon motion for good cause shown:

(1) The text of the answer or motion
may not exceed 30 pages, excluding
exhibits, declarations, or other
attachments; and

(2) The party may not file any further
pleading.

(c) Failure to file an answer or motion
will not result in a default. If an answer
or motion is filed or served after the
time required, the Board may disregard
it in deciding the appeal, unless the
delay in filing is waived as provided in
§4.401(a).

(d) The requirements of §4.401(d)
apply to an answer or motion.

§4.415 Motion for a hearing on an appeal
involving questions of fact.

(a) Any party may file a motion that
the Board refer a case to an
administrative law judge for a hearing.
The motion must state:

(1) What specific issues of material
fact require a hearing;

(2) What evidence concerning these
issues must be presented by oral
testimony, or be subject to cross-
examination;

(3) What witnesses need to be
examined; and

(4) What documentary evidence
requires explanation, if any.

(b) In response to a motion under
paragraph (a) of this section or on its
own initiative, the Board may order a
hearing if there are:

(1) Any issues of material fact which,
if proved, would alter the disposition of
the appeal; or

(2) Significant factual or legal issues
remaining to be decided, and the record
without a hearing would be insufficient
for resolving them.

(c) If the Board orders a hearing, it
must:

(1) Specify the issues of fact upon
which the hearing is to be held; and

(2) Request the administrative law
judge to issue:

(i) Proposed findings of fact on the
issues presented at the hearing;

(ii) A recommended decision that
includes findings of fact and
conclusions of law; or

(iii) A decision that will be final for
the Department unless a notice of

appeal is filed in accordance with
§4.411.

(d) If the Board orders a hearing, it
may do one or more of the following:

(1) Suspend the effectiveness of the
decision under review pending a final
Departmental decision on the appeal if
it finds good cause to do so;

(2) Authorize the administrative law
judge to specify additional issues; or

(3) Authorize the parties to agree to
additional issues that are material, with
the approval of the administrative law
judge.

(e) The hearing will be conducted
under §§4.430 to 4.438 and the general
rules in subpart B of this part. Unless
the Board orders otherwise, the
administrative law judge may consider
other relevant issues and evidence
identified after referral of the case for a
hearing.

W 16. Revise §4.421 to read as follows:

§4.421 Definitions.

In addition to the definitions in
§4.400, as used in this subpart:

Director means the Director of BLM or
a BLM Deputy Director or Assistant
Director.

Manager means the BLM official with
direct jurisdiction over the public lands
that are pertinent to the decision or
contest.

Person named in the decision means
any of the following persons identified
in a final BLM grazing decision: An
affected applicant, permittee, lessee, or
agent or lienholder of record, or an
interested public as defined in §4100.0—
5 of this title.

State Director means the supervising
BLM officer for the State in which a
particular range lies, or an authorized
representative.

m 17.1In §4.422, revise paragraphs (c)
and (d) to read as follows:

§4.422 Documents.

* * * * *
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(c) Service of documents. (1) A party
that files any document under this
subpart must serve a copy of it
concurrently as follows:

(i) On the appropriate official of the
Office of the Solicitor under §4.413(c)
and (d);

(ii) For a notice of appeal and
statement of reasons, on each person

named in the decision under appeal;
and

(iii) For all other documents, on each
party to the appeal.

(2) Service on a party known to be
represented by counsel or other
designated representative must be made
on the representative.

(3) Service must be made at the last
address of record of the party (if
unrepresented) or the representative,
unless the party or representative has
notified the serving party of a
subsequent change of address.

(4) Service may be made as shown in
the following table:

* ok *

If the document is

* x

Service may be made by

(i) An appeal under §4.470

(if) A complaint under § 4.450—4 or 4.451-2

(iii) Neither an appeal nor a complaint

(A) Personal delivery;

box; or

B) Publication as specified in § 4.450-5.
A) Personal delivery;

(
(
(
(B) Mail;
(
(

sented to that means in writing.

(B) Registered or certified mail, return receipt requested;
(C) Delivery service, delivery receipt requested, if the last address of record is not a post office

(D) Electronic means, such as electronic mail or facsimile, if the person to be served has pre-
viously consented to that means of service in writing.
A) Any of the methods specified in paragraph (c)(4)(i) of this paragraph; or

C) Delivery service, if the last address of record is not a post office box; or
D) Electronic means, such as electronic mail or facsimile, if the person to be served has con-

(5) At the conclusion of any document
that a party must serve under the
regulations in this subpart, the party
must sign a written statement that:

(i) Certifies that service has been or
will be made in accordance with the
applicable rules; and

(ii) Specifies the date and manner of
service.

(6) Service that complies with
paragraphs (c)(2) through (4) of this
section is complete as shown in the
following table:

If service is made by * * *

Service is complete when * * *

(i) Personal delivery
(i) Mail or delivery service
(iii) Electronic means

(iv) Publication

The document is delivered to the party.
The document is delivered to the party.

the party to be served.

The document is transmitted to the party, unless the serving party learns that it did not reach

The final notice is published under § 4.450-5(b)(3).

(7) In the absence of evidence to the
contrary, delivery under paragraph
(c)(6)(ii) of this section is deemed to
take place 5 business days after the
document was sent.

(d) The manager or administrative law
judge, as the case may be, may extend
the time for filing or serving any
document in a contest, other than a
notice of appeal under § 4.452-9.

§§4.430 through 4.432 [Amended]

m 18.In §§4.430 through 4.432 and
4.436, remove the reference “Bureau”
and add in its place the reference
“Bureau or Office” wherever it appears.

m 19. Revise §§4.433 and 4.434 to read
as follows:

§4.433 Authority of the administrative law
judge.

(a) The administrative law judge has
general authority to conduct the hearing
in an orderly and judicial manner,
including authority to:

(1) Administer oaths;

(2) Call and question witnesses;

(3) Subpoena witnesses as specified in

paragraph (b) of this section;

(4) Issue findings and decisions as
specified in paragraph (c) of this
section; and

(5) Take any other actions that the
Board may prescribe in referring the
case for hearing.

(b) The administrative law judge has
authority to subpoena witnesses and to
take and cause depositions to be taken
for the purpose of taking testimony but
not for discovery. This authority must
be exercised in accordance with the Act
of January 31, 1903 (32 Stat. 790; 43
U.S.C. 102 through 106).

(c) The administrative law judge has
authority to issue any of the following,
as specified by the Board under
§4.415(c)(2):

(1) Proposed findings of fact on the
issues presented at the hearing;

(2) A recommended decision that
includes findings of fact and
conclusions of law; or

(3) A decision that will be final for the
Department unless a notice of appeal is
filed in accordance with § 4.411 within
30 days of receipt of the decision.

(d) The issuance of subpoenas, the
attendance of witnesses, and the taking
of depositions are governed by §§4.423
and 4.26.

§4.434 Conduct of hearing.

(a) The administrative law judge may
seek to obtain stipulations as to material
facts.

(b) Unless the administrative law
judge directs otherwise:

(1) The appellant will first present its
evidence on the facts at issue; and

(2) The other parties and the Bureau
or Office will then present their
evidence on such issues.

§4.436 [Amended]

m 20.In §4.436, remove the reference
“Bureau” and add in its place the
reference “Bureau or Office” wherever it
appears.

m 21. Revise §4.437 to read as follows:

§4.437 Copies of transcript.

Each party must pay for any copies of
the transcript that the party requests.
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The Bureau or Office will file the
original transcript with the case record.

§4.438 [Removed]
m 22. Remove §4.438.

§4.439 [Redesignated as §4.438]

m 23. Redesignate § 4.439 as §4.438 and
revise it to read as follows:

§4.438 Action by administrative law judge.

(a) Upon completion of the hearing
and the incorporation of the transcript
in the record, the administrative law
judge will issue and serve on the
parties, as specified by the Board under
§4.415(c)(2):

(1) Proposed findings of fact on the
issues presented at the hearing;

(2) A recommended decision that
includes findings of fact and
conclusions of law and that advises the
parties of their right to file exceptions
under paragraph (c) of this section; or

(3) A decision that will be final for the
Department unless a notice of appeal is
filed in accordance with §4.411.

(b) The administrative law judge will
promptly send to the Board the record

(1) The proposed findings;

(2) The recommended decision; or

(3) The final decision if a timely
notice of appeal is filed.

(c) The parties will have 30 days from
service of proposed findings or a
recommended decision to file
exceptions with the Board.

m 24.In §4.452-8, revise the section
heading and remove paragraph (c).
The revision reads as follows:

§4.452-8 Findings and conclusions;
decision by administrative law judge.

* * * * *

m 25. Revise §4.476(d) to read as
follows:

§4.476 Conduct of hearings; reporter’s
fees; transcript.
* * * * *

(d) The reporter’s fees will be borne
by the Government. Each party must
pay for any copies of the transcript that
the party requests. The Government will
file the original transcript with the case
record.

W 26. Revise §4.477 to read as follows:

§4.477 Findings and conclusions;
decision by administrative law judge.

As promptly as possible after the time
allowed for presenting proposed
findings and conclusions, the
administrative law judge will make
findings of fact and conclusions of law,
unless waiver has been stipulated, and
will render a decision upon all issues of

material fact and law presented on the
record. In doing so, he or she may adopt
the findings of fact and conclusions of
law proposed by one or more of the
parties if they are correct. The reasons
for the findings, conclusions, and
decision made will be stated, and along
with the findings, conclusions, and
decision, will become a part of the
record in any further appeal. A copy of
the decision must be sent by certified
mail to all the parties.

m 27. Revise §4.478(a) toread as
follows:

§4.478 Appeals to the Board of Land
Appeals; judicial review.

(a) Any person who has a right of
appeal under § 4.410 or other applicable
regulation may appeal to the Board from
an order of an administrative law judge
granting or denying a petition for a stay

in accordance with §4.411.
* * * * *

m 28. The authority citation for part 4,
subpart L, continues to read as follows:
Authority: 30 U.S.C. 1256, 1260, 1261,

1264, 1268, 1271, 1272, 1275, 1293; 5 U.S.C.
301.

m 29. Add §4.1108(g) to read as follows:

§4.1108 Form of documents.

* * * * *

(g) Documents filed under this
subpart must conform to the
requirements of § 4.401(d).

m 30. Revise §4.1109(a)(2)(i) to read as
follows:

§4.1109 Service.

(a] * % %

(2) * % %

(i) For mining operations in Alabama,
Arkansas, Georgia, Illinois, Indiana,
Iowa, Kansas, Kentucky, Louisiana,
Mississippi, Missouri, North Carolina,
Oklahoma, Tennessee, Texas, and
Virginia: Field Solicitor, U.S.
Department of the Interior, 800 S. Gay
Street, Suite 800, Knoxville, Tennessee
37929; Telephone: (865) 545—4294;
FAX: (865) 545—4314.

* * * * *
m 31. Add §4.1117 toread as follows:

§4.1117 Reconsideration.

A party may file a motion for
reconsideration of any decision of the
Board under this subpart within 60 days
after the date of the decision. The
provisions of § 4.403 apply to a motion
filed under this paragraph.

m 32. Revise §4.1270(f) to read as
follows:

§4.1270 Petition for discretionary review
of a proposed civil penalty.
* * * * *

(f) If the petition is granted, the rules
in §§4.1273 through 4.1275 are
applicable, and the Board must use the
point system and conversion table
contained in 30 CFR part 723 or 845 in
recalculating assessments. However, the
Board has the same authority to waive
the civil penalty formula as that granted
to administrative law judges in
§4.1157(b)(1). If the petition is denied,
the decision of the administrative law
judge is final for the Department, subject
to §4.5.

§4.1276 [Removed]
m 33. Remove §4.1276.

m 34. Revise §4.1286 to read as follows:

§4.1286 Motion for a hearing on an appeal
involving issues of fact.

(a) Any party may file a motion that
the Board refer a case to an
administrative law judge for a hearing.
The motion must state:

(1) What specific issues of material
fact require a hearing;

(2) What evidence concerning these
issues must be presented by oral
testimony, or be subject to cross-
examination;

(3) What witnesses need to be
examined; and

(4) What documentary evidence
requires explanation, if any.

(b) In response to a motion under
paragraph (a) of this section or on its
own initiative, the Board may order a
hearing if there are:

(1) Any issues of material fact which,
if proved, would alter the disposition of
the appeal; or

(2) Significant factual or legal issues
remaining to be decided and the record
without a hearing would be insufficient
for resolving them.

(c) If the Board orders a hearing, it
must:

(1) Specify the issues of fact upon
which the hearing is to be held; and

(2) Request the administrative law
judge to issue:

(i) Proposed findings of fact on the
issues presented at the hearing;

(ii) A recommended decision that
includes findings of fact and
conclusions of law; or

(iii) A decision that will be final for
the Department unless a notice of
appeal is filed in accordance with
§4.411.

(d) If the Board orders a hearing, it
may do one or more of the following:

(1) Suspend the effectiveness of the
decision under review pending a final
Departmental decision on the appeal if
it finds good cause to do so;
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(2) Authorize the administrative law
judge to specify additional issues; or

(3) Authorize the parties to agree to
additional issues that are material, with
the approval of the administrative law
judge.

(e) The hearing will be conducted
under §§4.1100, 4.1102 through 4.1115,
4.1121 through 4.1127, and 4.1130
through 4.1141. Unless the Board orders
otherwise, the administrative law judge
may consider other relevant issues and
evidence identified after referral of the
case for a hearing.

m 35. Add §4.1287 to read as follows:

§4.1287 Action by administrative law
judge.

(a) Upon completion of the hearing
and the incorporation of the transcript
in the record, the administrative law
judge will issue and serve on the
parties, as specified by the Board under
§4.415(c)(2):

(1) Proposed findings of fact on the
issues presented at the hearing;

(2) A recommended decision that
includes findings of fact and
conclusions of law and that advises the
parties of their right to file exceptions
under paragraph (c) of this section; or

(3) A decision that will be final for the
Department unless a notice of appeal is
filed in accordance with §4.411.

(b) The administrative law judge will
promptly send to the Board the record
and:

(1) The proposed findings;

(2) The recommended decision; or
(3) The final decision if a timely
notice of appeal is filed.

(c) The parties will have 30 days from
service of the recommended decision to
file exceptions with the Board.

m 36.In §4.1392, revise paragraphs (a)
and (d) and add paragraph (e) to read as
follows:

§4.1392 Contents of request; amendment
of requests; responses.

(a) The request for review:

(1) Must include:

(i) A clear statement of the reasons for
appeal;

(ii) A request for specific relief;

(iii) A copy of the decision appealed
from; and

(iv) Any other relevant information;
and

(2) May not exceed 30 pages,
excluding exhibits, declarations, and
other attachments, unless the Board
orders otherwise upon motion for good
cause shown.
* * * * *

(d) An interested party may file an

answer, motion, or statement as
described in paragraph (b) of this

section in response to an amended
request for review as follows:

(1) If the request for review is
amended as a matter of right, the
answer, motion, or statement must be
filed within the longer of the following
periods:

(i) The time remaining for response to
the original request for review; or

(ii) Ten days after receipt of the
amended request for review; and

(2) If the Board grants a motion to
amend a request for review, the answer,
motion, or statement must be filed
within the time set by the Board in its
order granting the motion.

(e) The filing of a reply is
discouraged. However, a person who
filed a request for review may file a
reply that:

(1) Is limited to the issues raised in an
answer or motion;

(2) Does not exceed 20 pages,
excluding exhibits, declarations, and
other attachments, unless the Board
orders otherwise upon motion for good
cause shown; and

(3) Is filed within:

(i) Fifteen days after service of the
answer or motion under paragraph (b) or
(d)(1) of this section; or

(ii) The time set by the Board in its
order under paragraph (d)(2) of this
section.

PART 10—NATIVE AMERICAN
GRAVES PROTECTION AND
REPATRIATION REGULATIONS

m 37. The authority citation for part 10
is revised to read as follows:

Authority: 16 U.S.C. 470dd; 25 U.S.C. 9,
3001 et seq.

Subpart C—Human Remains, Funerary
Objects, Sacred Objects, or Objects of
Cultural Patrimony in Museums and
Federal Collections

§10.12 [Amended]

m 38.In§10.12:

m a. In paragraph (j) introductory text,
remove the address “4015 Wilson
Boulevard, Arlington, VA 22203-1923”
and add in its place the address “801
North Quincy Street, Arlington, VA
22203”; and

m b. In paragraphs (k)(1) and (3), remove
the address “4015 Wilson Boulevard,
Arlington, VA 22203-1954” and add in
its place the address “801 North Quincy
Street, Arlington, VA 22203”.

Dated: October 4, 2010.
Rhea S. Suh,

Assistant Secretary—Policy, Management
and Budget.

[FR Doc. 2010-26200 Filed 10-19-10; 8:45 am]
BILLING CODE 4310-79-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket No. USCG-2010-0927]

RIN 1625-AA00

Safety Zones; Temporary Change of
Date for Recurring Fireworks Display
Within the Fifth Coast Guard District,
Wrightsville Beach, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the enforcement
period of safety zone regulations for a
recurring fireworks display within the
Fifth Coast Guard District. These
regulations apply to only one recurring
fireworks display event that takes place
at Wrightsville Beach, NC. Safety zone
regulations are necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in a
portion of Motts Channel and Banks
Channel near Wrightsville Beach, NC,
during the event.

DATES: In § 165.506, Table to § 165.506,
entry (d)14 is effective from 5:30 p.m. to
8:30 p.m. on November 27, 2010. In

§ 165.506, Table to § 165.506, entry
(d)10 is suspended effective from
November 20, 2010 through November
27, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0927 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0927 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Chief Warrant Officer
Joseph Edge, Prevention Department,
Coast Guard Sector North Carolina,
Atlantic Beach, NC; telephone 252-247—
4525, e-mail Joseph.M.Edge@uscg.mil. If
you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION:
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Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
publishing an NPRM is impracticable
and contrary to public interest since
immediate action is needed to minimize
potential danger to the public during the
event. The Coast Guard did not receive
notification of the change in the date of
the event in sufficient time to issue an
NPRM and hold a comment period for
this rulemaking. The potential dangers
posed by fallout from pyrotechnic
fireworks displays to vessel traffic
transiting the waterway makes this
safety zone necessary to provide for the
safety of spectator craft and other
vessels transiting the event area. For the
safety concerns noted, it is in the public
interest to have these regulations in
effect during the event. The Coast Guard
will issue broadcast notice to mariners
to advise vessel operators of
navigational restrictions. On scene Coast
Guard and local law enforcement
vessels will also provide actual notice to
mariners.

Under 5 U.S.C. 553(d)(3), and for the
same reasons, the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date would be
contrary to the public interest, since
immediate action is needed to ensure
the safety of the event participants,
spectator craft and other vessels
transiting the event area.

Background and Purpose

Fireworks display events are
frequently held on or adjacent to
navigable waters within the boundary of
the Fifth Coast Guard District. For a
description of the geographical area of
each Coast Guard Sector—Captain of the
Port Zone, please see 33 CFR 3.25.

This regulation temporarily changes
the enforcement period of the safety
zone for one recurring marine event,
described at (d)(10) of the Table to 33
CFR 165.506, that is normally scheduled
to occur each year on the fourth Monday
in November.

On November 27, 2010, the North
Carolina Holiday Flotilla at Wrightsville
Beach, NC will sponsor the “2010 NC
Holiday Flotilla boat parade and
fireworks”. The event will take place
near Wrightsville Beach, NC on the
waters of Motts Channel and Banks
Channel. The regulation at 33 CFR
165.506 is enforced annually for this
event. The event will consist of
approximately 40 sailboats and
powerboats participating in a parade in
the vicinity of Wrightsville Beach, North
Carolina and conclude with a fireworks
display. Also, a fleet of spectator vessels
is expected to gather near the event site
to view the parade and fireworks. To
provide for the safety of participants,
spectators, and transiting vessels, the
Coast Guard will temporarily restrict
vessel traffic in the event area from 5:30
p-m. to 8:30 p.m. on November 27, 2010.
The regulation at 33 CFR 165.506 will
be enforced for the duration of the
event. Vessels may not enter the
regulated area unless they receive
permission from the Coast Guard Patrol
Commander.

Discussion of Rule

The Coast Guard is temporarily
suspending the regulations at 33 CFR
165.506 by changing the date of
enforcement in the table to § 165.506.
The Coast Guard is temporarily
changing the enforcement period of the
safety zone for this recurring event
within the Fifth Coast Guard District.
This regulation applies to only one
marine event listed at (d)10 in the Table
to § 165.506.

The Table to § 165.506, event (d)10
establishes the enforcement date for the
“North Carolina Holiday Flotilla”. This
regulation temporarily changes the
enforcement date from the fourth
Monday in November to Saturday,
November 27, 2010. The temporary
safety zone will be enforced from 5:30
p-m. to 8:30 p.m. on November 27, 2010,
and will restrict general navigation in
the regulated area during the event. The
North Carolina Holiday Flotilla, which
is the sponsor for this event, holds this
event annually; however, they have
changed the date of the event for 2010
so that it is outside the scope of the
existing enforcement period. Except for
participants and vessels authorized by
the Coast Guard Patrol Commander, no
person or vessel will be allowed to enter
or remain in the regulated area. These
regulations are needed to control vessel
traffic during the event to enhance the
safety of participants, spectators and
transiting vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this rule prevents
traffic from transiting a portion of Motts
Channel and Banks Channel during the
specified event, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made
to the maritime community via marine
information broadcasts, local radio
stations and area newspapers so
mariners can adjust their plans
accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 165.506,
Table to § 165.506. In some cases vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
so.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
Motts Channel or Banks Channel where
this event is being held. This regulation
will not have a significant impact on a
substantial number of small entities
because it will be enforced only during
the event that will be patrolled by the
Coast Guard patrol commander. The
Captain of the Port will ensure that
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small entities are able to operate in the
areas where events are occurring when
it is safe to do so. In some cases, vessels
will be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.

Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of

Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
establishes a safety zone. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

§165.506 [Amended]

m 2. From November 20, 2010 through
November 27, 2010 in § 165.506, Table
to § 165.506, suspend entry (d)10.

m 3. From 5:30 p.m. to 8:30 p.m. on
November 27, 2010, in § 165.506, Table
to § 165.506, add entry (d)14 to read as
follows:
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Number Date Event Sponsor Location
(d) Coast Guard Sector North Carolina—COTP Zone
14 ... November 27, 2010 ............ 2010 North Carolina Holi- NC Holiday Flotilla at Wrightsville All waters of Motts Channel within

day Flotilla boat parade

Beach, NC.

and fireworks.

a 300 yard radius of the fire-
works barge in approximate po-
sition latitude 34°12'29” N, lon-
gitude 077°4827” W, approxi-
mately 560 yards south of Sea
Path Marina, Wrightsville Beach,
NC.

Dated: September 28, 2010.
Anthony Popiel,

Captain, U.S. Coast Guard, Captain of the
Port North Carolina.

[FR Doc. 2010-26378 Filed 10-19-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2010-0824]

Safety Zone, Brandon Road Lock and,
Dam to Lake Michigan Including Des
Plaines River, Chicago Sanitary and
Ship Canal, Chicago River, and
Calumet-Saganashkee Channel,
Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a segment of the Safety Zone, Brandon
Road Lock and Dam to Lake Michigan
including Des Plaines River, Chicago
Ship and Sanitary Canal, Chicago River,
Calumet-Saganashkee Channel on all
waters of the Chicago Sanitary and Ship
Canal from Mile Marker 296.1 to Mile
Marker 296.7 from 6 a.m. on October 4,
2010 through 6 p.m. on October 11,
2010 and from 6 a.m. on November 3,
2010 through 6 p.m. on November 5,
2010. This action is necessary to protect
the waterways, waterway users and
vessels from hazards associated with the
U.S. Army Corps of Engineers’
installation of parasitic structures which
will help control the spread of aquatic
nuisance species that might devastate
the waters in the Chicago Sanitary and
Ship Canal.

During the enforcement period, entry
into, transiting, mooring, laying-up or
anchoring within the enforced area of
this safety zone by any person or vessel
is prohibited unless authorized by the
Captain of the Port, Sector Lake

Michigan, or his or her designated
representative.

DATES: The regulations in 33 CFR
165.T09-0166 will be enforced daily
from 6 a.m. to 6 p.m. on October 4, 2010
to October 11, 2010 and daily from 6
a.m. to 6 p.m. on November 3, 2010 to
November 5, 2010. This rule is effective
with actual notice for purposes of
enforcement at 6 a.m. on October 4,
2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail CDR Tim Cummins, Deputy
Prevention Division, Ninth Coast Guard
District, telephone 216-902-6045,
e-mail address
Timothy.M.Cummins@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce Safety Zone,
Brandon Road Lock and Dam to Lake
Michigan including Des Plaines River,
Chicago Sanitary and Ship Canal,
Chicago River, Calumet-Saganashkee
Channel, Chicago, IL listed in 33 CFR
165.T09-0166(a)(2), on all waters of the
Chicago Sanitary and Ship Canal from
Mile Marker 296.1 to Mile Marker 296.7
daily from 6 a.m. to 6 p.m. on October
4, 2010 to October 11, 2010 and daily
from 6 a.m. to 6 p.m. on November 3,
2010 to November 5, 2010.

This enforcement action is necessary
because the Captain of the Port, Sector
Lake Michigan has determined that the
U.S. Army Corps of Engineers’
installation operation poses risks to life
and property. Specifically, there will be
congested waterways and construction
operations requiring the use of divers
taking place in the vicinity of the U.S.
Army Corps of Engineers’ electric
dispersal barrier. The combination of
vessel traffic, divers, and electric
current in the water makes the control
of vessels through the impacted portion
of the Chicago Sanitary and Ship Canal
necessary to prevent injury and property
loss.

In accordance with the general
regulations in § 165.23 of this part, entry
into, transiting, mooring, laying up, or

anchoring within the enforced area of
this safety zone by any person or vessel
is prohibited unless authorized by the
Captain of the Port, Sector Lake
Michigan, or his or her designated
representative.

This notice is issued under authority
of 33 CFR 165.T09-0166 and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Captain of the
Port, Sector Lake Michigan, will also
provide notice through other means,
which may include but are not limited
to Broadcast Notice to Mariners, Local
Notice to Mariners, local news media,
distribution in leaflet form, and on-
scene oral notice. Additionally, the
Captain of the Port, Sector Lake
Michigan, may notify representatives
from the maritime industry through
telephonic and e-mail notifications.

Dated: September 24, 2010.
L. Barndt,

Captain, U.S. Coast Guard, Captain of the
Port, Sector Lake Michigan.

[FR Doc. 2010-26379 Filed 10-19-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0124; FRL-9211-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Limiting Emissions of
Volatile Organic Compounds From
Consumer Products

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware. The
revision amends existing Section 2.0—
Consumer Products to Delaware’s
Regulation 1141 (formerly SIP
Regulation No. 41)—Limiting Emissions
of Volatile Organic Compounds from
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Consumer and Commercial Products.
This action is being taken under the
Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on November 19, 2010.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2010-0124. All
documents in the docket are listed in
the http://www.regulations.gov Web
site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19901.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814—2036, or by
e-mail at becoat.gregory@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On June 18, 2010 (75 FR 34671), EPA
published a notice of proposed
rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of the Delaware SIP revision that
amends Regulation 1141/SIP Regulation
No. 41— Limiting Emissions of Volatile
Organic Compounds from Consumer
and Commercial Products. The SIP
revision amends existing Section 2.0—
Consumer Products by adding the sale,
distribution, and manufacturing of 23
new categories of consumer products
and product types to the list of products
already regulated by this rule. These
categories include personal hygiene and
grooming, home cleaning, and cleaning
of electrical and electronic equipment.
EPA received no comments on the NPR
to approve Delaware’s SIP revision. The
formal SIP revision was submitted by
the State of Delaware on June 22, 2009.

II. Summary of SIP Revision

Regulation 1141 (formerly SIP
Regulation No. 41), Section 2.0
establishes applicability to any person
who sells, supplies, offers for sale, uses
or applies, or manufactures for sale
consumer products in the State of

Delaware. The rule does not apply to a
retailer who sells, supplies, or offers for
sale in the State of Delaware a particular
consumer product that does not comply
with the Volatile Organic Compounds
(VOC) standards, provided that retailer
demonstrates that the manufacturer or
distributor of that product mislead that
retailer into believing that the product
did comply with the VOC standards.
The rule sets compliance dates for
specific VOC content limits in percent
VOCs by weight for consumer products
and lists exemptions from the VOC
content limits. The rule also contains
requirements for the following
consumer products: (1) Products
requiring dilution, (2) ozone depleting
compounds, (3) aerosols adhesives, (4)
antiperspirants or deodorants, (5)
charcoal lighter materials, and (6) floor
wax strippers. Regulation 1141 provides
alternative control plans (ACP) by
allowing responsible parties the option
to voluntarily enter into separate ACP
agreements for the consumer products
mentioned above. In addition, the rule
contains the following: (1) Criteria for
innovative products exemptions and
requirements for waiver requests, (2)
administrative requirements for labeling
and reporting, and (3) test methods for
demonstrating compliance. Further
details of Delaware’s regulation
revisions can be found in a Technical
Support Document prepared for the
June 18, 2010 proposed rulemaking
action.

III. Final Action

EPA is approving the Delaware SIP
revision that amends existing Section
2.0—Consumer Products to Delaware’s
Regulation 1141 (formerly SIP
Regulation No. 41)—Limiting Emissions
of Volatile Organic Compounds from
Consumer and Commercial Products.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under

Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act,
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
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is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by December 20, 2010. Filing a
petition for reconsideration by the
Administrator of this final rule
pertaining to Delaware’s amendment to
Section 2.0—Consumer Products of
Delaware’s Regulation No. 1141
(formerly SIP Regulation No. 41), does
not affect the finality of this action for
the purposes of judicial review nor does

it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 17, 2010.
W.C. Early,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart I—Delaware

m 2.In § 52.420, the table in paragraph
(c) is amended by revising Regulation
1141, Section 2.0 to read as follows:

§52.420 Identification of plan.
* * * * *
(C) * % %

EPA-APPROVED REGULATIONS IN THE DELAWARE SIP

State regulation

State effec-

(7 DNREC 1100) Title/subject tive date EPA approval date Additional explanation
1141 Limiting Emissions of Volatile Organic Compounds from Consumer and Commercial Products
Section 2.0 ........ Specific Emission Control Require- 4/11/09 10/20/10 [Insert page number Adds the sale, distribution, and
ments. where the document begins]. manufacturing of 23 categories
of consumer products and prod-
uct types.
* * * * *

[FR Doc. 2010-25314 Filed 10-19-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R06-OAR-2008—-0932; FRL-9214-9]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Texas; Beaumont/Port
Arthur Ozone Nonattainment Area:
Redesignation to Attainment for the
1997 8-Hour Ozone Standard and
Determination of Attainment for the
1-Hour Ozone Standard; Clarification
of EPA’s Approval of the El Paso
Section 110(a)(1) Maintenance Plan for
the 1997 8-Hour Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve a request from the State of
Texas to redesignate the Beaumont/Port
Arthur (BPA) Texas ozone
nonattainment area to attainment of the
1997 8-hour ozone National Ambient

Air Quality Standard (NAAQS). EPA is
making a final determination that the
BPA nonattainment area has attained
the 1997 8-hour ozone NAAQS, based
on complete, quality-assured, and
certified ambient air quality monitoring
data for 2006—2008. Preliminary data
available for 2009 and 2010 show that
the area continues to attain the 1997 8-
hour ozone NAAQS.

In finalizing its approval of the
redesignation request, EPA also
approves, as a revision to the BPA State
Implementation Plan (SIP), a 1997
8-hour ozone maintenance plan that
includes a 2021 Motor Vehicle
Emissions Budget (MVEB). EPA is also
approving the BPA area’s 2002 base year
emissions inventory as part of the BPA
SIP. EPA also is approving as part of the
BPA SIP, the Texas Clean-Fuel Vehicle
(CFV) Program Equivalency
Demonstration. EPA finds that with
final approval of these revisions, the
area has a fully approved SIP that meets
all of the 1997 8-hour ozone
requirements and 1-hour ozone anti-
backsliding requirements under section
110 and Part D of the Federal Clean Air
Act (CAA or Act) that are applicable for
purposes of redesignation. EPA is also
approving a determination that the BPA
area is meeting the 1-hour ozone

standard based upon three years of
complete, quality-assured, and certified
ambient air quality monitoring data for
2006-2008. Preliminary data available
for 2009 and 2010 show that the area
continues to attain the standard.

Additionally, EPA is taking final
action to approve the post-1996 Rate of
Progress (ROP) plan’s contingency
measures, the substitute control
measures for the failure-to-attain
contingency measures, and the removal
from the Texas SIP of a 1-hour ozone
failure-to-attain contingency measure, a
volatile organic compound (VOC) SIP
rule for marine vessel loading, as
meeting the requirements of section
110(1) and part D of the Act.

EPA also is providing clarification of
an earlier separate EPA rulemaking
action approving the Section 110(a)(1)
Maintenance Plan for the 1997 8-hour
ozone standard for the El Paso 1997 8-
hour attainment area.

DATES: Effective Date: This rule will be
effective November 19, 2010.
ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R06—OAR~
2008-0932. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
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not publicly available, i.e., Confidential
Business Information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Planning Section, Air Planning
Branch, Multimedia Planning and
Permitting Division, U.S. Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Suite 1200, Dallas, Texas
75202-2733. EPA requests that if at all
possible, you contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday, 8:30 to 4:30, excluding
Federal holidays.

FOR FURTHER INFORMATION CONTACT: Ms.
Ellen Belk, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665—2164; fax number 214—-665—
7263; e-mail address
belk.ellen@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What is the background for this rule?

II. What comments did we receive on the
proposed rule?

III. What actions is EPA taking?

IV. Statutory and Executive Order Reviews

I. What is the background for this rule?

The background for today’s actions is
discussed in detail in EPA’s May 17,
2010, proposal to approve Texas’
redesignation request (75 FR 27514). In
that proposed action, we noted that,
under EPA regulations at 40 CFR part
50, the 1997 8-hour ozone standard is
attained when the three-year average of
the annual fourth-highest daily
maximum 8-hour average ozone
concentrations is less than or equal to
0.08 parts per million (ppm) (see 69 FR
23858, April 30, 2004, for more
information). Under the CAA, EPA may
redesignate a nonattainment area to
attainment if sufficient complete,
quality-assured data are available to
determine that the area has attained the
standard and if it meets the other CAA
redesignation requirements in section
107(d)(3)(E).

The TCEQ, on December 16, 2008,
submitted a complete request to
redesignate the BPA area to attainment
for the 1997 8-hour ozone standard. The
redesignation request included three
years of complete, quality-assured data

for the period of 2005 through 2007,
indicating the 8-hour NAAQS for ozone,
as promulgated in 1997, had been
attained for the BPA area. Complete,
quality-assured monitoring data for
2006-2008 also show that the area
continues to attain the 1997 8-hour
ozone standard. Preliminary data
available for the 2009 and 2010 ozone
seasons indicate that the area continues
to be in attainment.

The request also included a
maintenance plan with associated
MVEBs, the 2002 base year emission
inventory, and the sole outstanding 1-
hour ozone anti-backsliding
requirement for the BPA area, the Texas
CFV Program Equivalency
Demonstration. The submitted MVEB
for nitrogen oxides (NOx) and VOC for
the BPA area is defined in the table
below:

BEAUMONT/PORT ARTHUR NOx AND
VOC MVEB

[Summer season tons per day]

Pollutant 2021
NOX e *7.24
VOC e 4.77

*Includes an allocation of 1 tpd from the
available NOx safety margin.

The submittal met the adequacy
criteria in 40 CFR 93.118(e)(4), and on
April 1, 2010 (75 FR 16456), EPA
published a Federal Register notice
deeming the 2021 MVEB for Beaumont/
Port Arthur, Texas adequate for
transportation conformity purposes.

Apart from the redesignation request,
the TCEQ also submitted and EPA
proposed to approve the 1-hour ozone
Post-1996 ROP Plan’s contingency
measures, backfill failure-to-attain
contingency measures, and removal
from the Texas SIP under section 110(1)
of a VOC marine vessel loading
contingency measure.

The May 17, 2010 proposed rule and
Technical Support Document provide a
detailed discussion of how Texas met
the redesignation requirements and
other CAA requirements.

I1. What comments did we receive on
the proposed rule?

EPA provided a 30-day review and
comment period, which closed on June
16, 2010. EPA received 25 comment
letters in response to the proposed
rulemaking, each of which expressed
support for approving the request from
the State of Texas to redesignate the
BPA ozone nonattainment area to
attainment for the 1997 8-hour ozone
standard. The comment letters are
available for review in the docket for

this rulemaking. EPA received letters
expressing support for the BPA
redesignation approval from the
following: Texas Commission on
Environmental Quality, Austin;
Executive Director, Southeast Texas
Regional Planning Commission
(SETRPC), Beaumont; Director,
Transportation and Environmental
Resources, SETRPC, Beaumont; Mayor,
City of Beaumont; President, Greater
Beaumont Chamber of Commerce;
Executive Port Director, Port of
Beaumont; Mayor, City of Bridge City;
Mayor, City of Port Neches; Mayor, City
of West Orange; Director of Public
Works, City of West Orange; Mayor, City
of Lumberton; Mayor, City of
Nederland; County Judge, Orange
County; Jefferson County
Commissioners Court; County Judge,
Hardin County; Texas State
Representative, District 21, Texas House
of Representatives; President, Caliber
Solutions, Beaumont; Entergy Texas
Inc., Beaumont; Goodyear Tire & Rubber
Company, Beaumont; Oiltaking
Beaumont Partners, L.P.; Chairman,
Southeast Texas Plant Managers Forum,
Nederland; Plant Manager, Solvay
Solexis, Inc., Orange; Huntsman
Petrochemical LLC, Port Neches;
Sabine-Neches Navigation District,
Nederland; and the Greater El Paso
Chamber of Commerce. EPA also
received additional comments
submitted by the Greater El Paso
Chamber of Commerce. We received no
adverse comments on the proposed rule.

Comment: The Greater El Paso
Chamber of Commerce requested that
EPA take immediate action to make a
determination that the El Paso County
one-hour nonattainment area has
attained the revoked one-hour ozone
National Ambient Air Quality Standard
(NAAQS).

Response: This rulemaking finalizes
EPA’s approval of Texas’s request to
redesignate the BPA area to attainment
for the 1997 8-hour ozone standard and
for a determination that the BPA area
attained the 1-hour ozone standard. The
commenter’s request for a rulemaking
determining attainment of the 1-hour
standard for El Paso is outside the scope
of our proposed action. EPA notes that
we have previously approved the
section 110(a)(1) maintenance plan for
the El Paso 1997 8-hour ozone
attainment area 74 FR 2387 (January 15,
2009).

Comment: The Greater El Paso
Chamber of Commerce requested that
EPA take immediate action to find that
the Prevention of Significant
Deterioration (PSD) program
requirements are immediately effective
in El Paso County.
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Response: As noted in the previous
response to comment, EPA’s rulemaking
is not focused on the El Paso 1997
8-hour maintenance area, but on the
redesignation of the BPA area for the
1997 8-hour ozone standard and a
determination of attainment for that area
for the 1-hour ozone standard. There is
one respect, however, in which EPA
wishes to respond in order to harmonize
and assure consistency of treatment for
areas with approved 1997 8-hour
maintenance plans, whether they are
initially designated attainment (like E1
Paso) or redesignated to attainment (like
BPA) for that standard. EPA thus wishes
to clarify a statement it previously made
in approving the El Paso section
110(a)(1) maintenance plan for the 1997
8-hour standard 74 FR 2387 (January 15,
2009). In that notice, EPA stated that a
separate analysis under section 110(l)
would be required to transition from a
nonattainment New Source Review
(NSR) permitting program to a PSD
permitting program. Since that time,
EPA has had further opportunity to
consider the applicable statutory and
regulatory provisions and the decision
in South Coast Air Quality Management
Dist. v. EPA, 472 F.3d 882 (DC Cir.
2006). As a result, we no longer believe
that the Clean Air Act requires a
separate 110(1) analysis to replace 1-
hour nonattainment NSR with PSD once
an area has been redesignated to
attainment for the 1997 8-hour standard,
or has an approved 110(a)(1)
maintenance plan for that standard. In
sum, we believe that the approach to the
nonattainment NSR/PSD transition that
we are adopting here with respect to
BPA should also be extended to El Paso.
Thus, as long as the Texas NSR SIP is
clear that the PSD SIP requirements
apply to an area such as El Paso, then
that is all that is required by EPA.

III. What action is EPA taking?

EPA is taking final action to approve
several related actions under the Act for
the BPA ozone nonattainment area,
consisting of Hardin, Jefferson, and
Orange counties. Consistent with the
Act, EPA is taking final action to
determine that the BPA area has
attained the 1997 8-hour ozone NAAQS
and to approve a request from the State
of Texas to redesignate the BPA area to
attainment of the 1997 8-hour ozone
standard. This determination is based
on complete, quality-assured, and
certified ambient air quality monitoring
data for the 2006—2008 ozone seasons
that show that the 1997 8-hour ozone
NAAQS has been attained in the area.

Preliminary data available for 2009 and
2010 indicate that the area continues to
attain the 1997 8-hour ozone NAAQS.
EPA is also finalizing a determination
that the BPA area is meeting the 1-hour
ozone standard. This determination is
based on complete, quality-assured, and
certified ambient air quality monitoring
data for the 2006—-2008 ozone seasons,
as well as preliminary data available for
2009 and 2010 that indicate the area
continues to attain the 1-hour ozone
NAAQS.

EPA is taking final action to approve
the 2002 base year emissions inventory
as meeting the 1997 8-hour ozone
requirement for the BPA 8-hour ozone
nonattainment area. We are approving
the State’s CFV program equivalency
demonstration as meeting the sole
outstanding antibacksliding 1-hour
ozone requirement for the BPA serious
1-hour ozone nonattainment area. We
are finding that the BPA area, based
upon this final approval of this
emissions inventory and the CFV
program equivalency determination,
meets all the applicable CAA
requirements under section 110 and Part
D for purposes of redesignation for the
1997 8-hour ozone NAAQS including
all the applicable antibacksliding CAA
requirements for a serious 1-hour ozone
nonattainment area. Further, EPA is
taking final action to approve into the
SIP, as meeting section 175A and
107(d)(3)(E)(iv) of the Act, Texas’
maintenance plan for the BPA area for
the 1997 8-hour ozone NAAQS. The
maintenance plan shows maintenance
of the standard through 2021.
Additionally, EPA is approving the 2021
MVEB for NOx and VOCs shown in the
table in section I above, which was
submitted by Texas for the BPA area in
conjunction with its redesignation
request and maintenance plan.

Consequently, EPA is taking final
action to approve the State’s request to
redesignate the area from nonattainment
to attainment for the 1997 8-hour ozone
NAAQS. After evaluating Texas’
redesignation request, EPA has
determined that with this final approval
of the above-identified SIP elements and
the maintenance plan, the area meets
the redesignation criteria set forth in
section 107(d)(3)(E) and section 175A of
the Act. The final approval of this
redesignation request changes the
official designation in 40 CFR part 81
for the BPA area from nonattainment to
attainment for the 1997 8-hour ozone
standard. EPA also notes that with this
final redesignation to attainment for the
1997 8-hour ozone NAAQS and this

final determination of attainment for the
1-hour ozone NAAQS, the 1-hour anti-
backsliding obligations to submit
planning SIPs to meet the attainment
demonstration and reasonably available
control measures (RACM) requirements,
and the ROP and contingency measures
requirements, cease to apply. Finalizing
the 1-hour ozone attainment
determination suspends for the BPA
area the foregoing obligations, and they
cease to apply upon EPA’s final action
redesignating the BPA area to
attainment for the 1997 8-hour ozone
standard. In addition, after final
redesignation to attainment for the
1997-8-hour ozone standard, EPA does
not require the continued application of
1-hour anti-backsliding nonattainment
NSR, if Texas interprets its SIP as
applying PSD to BPA in these
circumstances.

EPA also is taking final action to
approve the Post-1996 ROP Plan’s
contingency measures and backfill
failure-to-attain contingency measures,
and the removal from the Texas SIP
under section 110(1) of a VOC marine
vessel loading contingency measure.

Additionally, EPA is clarifying
statements made and the approach it
took with respect to the 1-hour ozone
nonattainment NSR/PSD transition in
its approval of the El Paso 110(a)(1)
maintenance plan.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act,
redesignation of an area to attainment
and the accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by State law. A redesignation
to attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the Clean Air
Act for areas that have been
redesignated to attainment. Moreover,
the Administrator is required to approve
a SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, these actions merely do
not impose additional requirements
beyond those imposed by State law and
the Clean Air Act. For that reason, these
actions:
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e Are not “significant regulatory
actions” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Are not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is

not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act,

5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 20,
2010. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Intergovernmental relations,
Ozone, Nitrogen dioxides, Reporting
and recordkeeping requirements,
Volatile organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control.

Dated: September 30, 2010.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.

m 40 CFR parts 52 and 81 are amended
as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2. Section 52.2270 is amended as
follows:

m a. The table in paragraph (c) entitled,
“EPA Approved Regulations in the
Texas SIP” is amended under Chapter
115 (Reg 5), Subchapter C, Division 1,
by revising the entry for Section
115.219.
m b. The second table in paragraph (e)
entitled, “EPA-Approved Non-
Regulatory Provisions and Quasi
Regulatory Measures in the Texas SIP”
is amended by adding eight new entries
at the end.

The revision and additions read as
follows:

§52.2270 Identification of plan.

* * * * *

(C) * x %

EPA APPROVED REGULATIONS IN THE TEXAS SIP

State approval/

State citation Title/subject submittal date EPA approval date Explanation
Chapter 115 (Regt 5)—Control of Air Pollution from Volatile Organic Compounds
Subchapter C—Volatile Organic Compound Transfer Operations
Division 1: Loading and Unloading of Volatile Organic Compounds

Section 115.219 ....cccoiiieiieeeciees

Counties and Compliance

11/15/2006

10/20/2010 [Insert citation of publi-

cation in Federal Register].
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EPA APPROVED REGULATIONS IN THE TEXAS SIP—Continued
State citation Title/subject ifgﬁ]ﬁ&ﬁrg;fg/ EPA approval date Explanation
(e)* * *
* * * * *
EPA APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP
Name of SIP provision Applicable geographic or non- State submittal/ef- EPA approval date Comments

attainment area fective date

* *

Redesignation Request for the
1997 8-hour Ozone NAAQS
(Hardin, Jefferson, and Orange
Counties).

Determination of Attainment for the
1-hour Ozone NAAQS (Hardin,
Jefferson, and Orange Counties).

2002 Base Year Emissions Inven-
tory.

(1997 8-hour Ozone NAAQS)

Texas Clean-Fuel Vehicle Program
Equivalency Demonstration (1-
hour Ozone NAAQS).

Substitute Control Measures for the
SIP-Approved Failure-to-attain
Contingency Measures (1-hour
Ozone NAAQS).

Post 1996 Rate of Progress Plan
Contingency Measures (1-hour
Ozone NAAQS).

Maintenance Plan (1997 8-hour
Ozone NAAQS, CAA Section

175A).
2021 Motor Vehicle Emissions
Budget (1997 8-hour Ozone
NAAQS).

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

Beaumont/Port Arthur, TX

* * *

12/10/2008

12/10/2008

12/10/2008

12/10/2008

12/10/2008

11/16/2004

12/10/2008

12/10/2008

* *

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

10/20/2010 [Insert citation of publi-
cation in Federal Register].

m 3. Section 52.2275 is amended by
adding paragraph (h) to read as follows:

§52.2275 Control strategy and
regulations: Ozone.
* * * * *

(h) Determination of attainment for
the 1-hour ozone standard and
redesignation for the 1997 8-hour ozone
standard. Effective November 19, 2010,
EPA has determined that the Beaumont/
Port Arthur ozone nonattainment area
has attained the 1-hour ozone National
Ambient Air Quality Standard (NAAQS)
and has redesignated the area to
attainment for the 1997 8-hour ozone

standard. With this final redesignation
to attainment for the 1997 8-hour ozone
NAAQS and this final determination of
attainment for the 1-hour ozone
NAAQS, the 1-hour anti-backsliding
obligations to submit planning SIPs to
meet the attainment demonstration and
reasonably available control measures
(RACM) requirements, and the ROP and
contingency measures requirements,
cease to apply.

PART 81—[AMENDED]

m 4. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 5.In § 81.344, the table entitled,
“Texas-Ozone (8-Hour Standard)” is
amended by: revising the entries for
Beaumont/Port Arthur TX; Revising
footnote 3; and adding a new footnote
4 at the end of the table.

The revisions and addition read as
follows:

§81.344 Texas.

* * * * *



64680 Federal Register/Vol. 75, No. 202/ Wednesday, October 20, 2010/Rules and Regulations

TEXAS-OZONE (8-HOUR STANDARD)

Designation2 Category/
Designated area Classification
Date* Type Date 1 Type
Beaumont/Port Arthur TX:
Hardin COUNLY ....ooouiiiieiie e (3) Attainment (3)
Jefferson County ... (3) Attainment (3)
Orange COUNTY ...ooiuiieiiiiieeiee ettt (3) Attainment (3)

3 Effective November 19, 2010.
4 Effective October 31, 2008.

* * * * *
[FR Doc. 2010-26261 Filed 10-19-10; 8:45 am]
BILLING CODE 6560-50—-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 983

[Doc. No. AMS—FV-10-0077; FV10-983-3
CR]

Pistachios Grown in California,
Arizona, and New Mexico; Continuance
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Referendum order.

SUMMARY: This document directs that a
referendum be conducted among
eligible California, Arizona, and New
Mexico pistachio producers to
determine whether they favor
continuance of the marketing order
regulating the handling of pistachios
grown in California, Arizona, and New
Mexico.

DATES: The referendum will be
conducted from November 1 through
November 20, 2010. To vote in this
referendum, producers must have
produced pistachios in California,
Arizona, or New Mexico during the
period September 1, 2009, through
August 31, 2010.

ADDRESSES: Copies of the marketing
order may be obtained from the
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, U.S. Department of Agriculture,
2202 Monterey Street, Suite 102B,
Fresno, California, 93721-3129, or the
Office of the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237.
FOR FURTHER INFORMATION CONTACT:
Andrea Ricci, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:

Andrea.Ricci@ams.usda.gov or
Kurt. Kimmel@ams.usda.gov,
respectively.

SUPPLEMENTARY INFORMATION: Pursuant
to Marketing Order No. 983 (7 CFR part
983), hereinafter referred to as the
“order,” and the applicable provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the “Act,”
it is hereby directed that a referendum
be conducted to ascertain whether
continuance of the order is favored by
producers. The referendum shall be
conducted from November 1 through
November 20, 2010, among eligible
California, Arizona, and New Mexico
pistachio producers. Only producers
that were engaged in the production of
pistachios in California, Arizona, or
New Mexico during the period of
September 1, 2009, through August 31,
2010, may participate in the
continuance referendum.

USDA has determined that
continuance referenda are an effective
means for determining whether
producers favor the continuation of
marketing order programs. USDA would
consider termination of the order if less
than two-thirds of the producers voting
in the referendum or producers of less
than two-thirds of the volume of
California, Arizona, and New Mexico
pistachios represented in the
referendum favor continuance of their
program. In evaluating the merits of
continuance versus termination, USDA
will consider the results of the
continuance referendum and other
relevant information regarding
operation of the order. USDA will
evaluate the order’s relative benefits and
disadvantages to producers, handlers,
and consumers to determine whether
continuing the order would tend to
effectuate the declared policy of the Act.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the ballot materials used in
the referendum herein ordered have
been approved by the Office of
Management and Budget (OMB), under
OMB No. 0581-0215, Pistachios Grown
in California, Arizona and New Mexico.
It has been estimated that it will take an
average of 20 minutes for each of the
approximately 840 producers of
California, Arizona, and New Mexico
pistachios to cast a ballot. Participation
is voluntary. Ballots postmarked after

November 20, 2010, will not be
included in the vote tabulation.

Andrea Ricci and Kurt J. Kimmel of
the California Marketing Field Office,
Fruit and Vegetable Programs, AMS,
USDA, are hereby designated as the
referendum agents of the Secretary of
Agriculture to conduct this referendum.
The procedure applicable to the
referendum shall be the “Procedure for
the Conduct of Referenda in Connection
With Marketing Orders for Fruits,
Vegetables, and Nuts Pursuant to the
Agricultural Marketing Agreement Act
of 1937, as Amended” (7 CFR 900.400—
900.407).

Ballots will be mailed to all producers
of record and may also be obtained from
the referendum agents or from their
appointees.

List of Subjects in 7 CFR Part 983

Marketing agreements and orders,
Pistachios, Reporting and recordkeeping
requirements.

Authority: 7 U.S.C. 601-674.
Dated: October 14, 2010.
David R. Shipman,
Acting Administrator.
[FR Doc. 2010-26333 Filed 10-19-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0998; Directorate
Identifier 2010-NE-29-AD]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company (GE) CF6-45 Series
and CF6-50 Series Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for GE
CF6-45 and CF6-50 series turbofan
engines. This proposed AD would
require performing a fluorescent
penetrant inspection (FPI) of the stage 3
low-pressure turbine (LPT) rotor at
every shop visit at which the LPT
module is separated from the engine.
This proposed AD results from seven
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reports of uncontained failures of LPT
stage 3 disks and eight reports of
cracked LPT stage 3 disks found during
shop visit inspections. We are proposing
this AD to prevent LPT rotor separation,
which could result in an uncontained
engine failure and damage to the
airplane.

DATES: We must receive any comments
on this proposed AD by December 20,
2010.

ADDRESSES: Use one of the following
addresses to comment on this proposed
AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493—-2251.

FOR FURTHER INFORMATION CONTACT:
Christopher J. Richards, Aerospace
Engineer, Engine Certification Office,
FAA, Engine & Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803; e-mail:
christopher.j.richards@faa.gov; phone:
(781) 238-7133; fax: (781) 238—7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send us any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2010-0998; Directorate Identifier 2010-
NE-29-AD” in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).

You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

Discussion

Since July 2008, we have received
seven reports of uncontained failures of
LPT stage 3 rotor disks and eight reports
of cracked LPT rotor stage 3 disks found
during shop visit inspections. Our
investigation revealed that certain part
number LPT stage 3 rotor disks might
fail due to circumferential cracking of
the forward cone body (forward spacer
arm) of the LPT stage 3 disk when
exposed to core engine (N2) vibrations.
On June 4, 2010, we issued AD 2010—
12-10 that requires a separate set of
corrective actions. Those actions, along
with this proposed AD, reduce the
likelihood of further uncontained
engine failures. This condition, if not
corrected, could result in critical life-
limited rotating engine part failure,
which could result in an uncontained
engine failure and damage to the
airplane.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other products of this same
type design. We are proposing this AD,
which would require performing a
fluorescent penetrant inspection at
every shop visit when the LPT module
is separated from the engine.

Interim Action

These actions are interim actions and
we may take further rulemaking actions
in the future.

Costs of Compliance

We estimate that this proposed AD
would affect 387 engines installed on
airplanes of U.S. registry. We also
estimate that it would take about 7
work-hours per engine to perform the

proposed actions, and that the average
labor rate is $85 per work-hour. No parts
would be required. Based on these
figures, we estimate the total cost of the
proposed AD to U.S. operators to be
$230,265.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. You may get a copy
of this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Under the authority delegated to me
by the Administrator, the Federal
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Aviation Administration proposes to
amend 14 CFR part 39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness

directive:

General Electric Company: Docket No. FAA-
2010—-0998; Directorate Identifier 2010—

NE-29-AD.

Comments Due Date

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by

December 20, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to General Electric
Company (GE) CF6-45A, CF6—-45A2, CF6—
50A, CF6-50C, CF6—-50CA, CF6-50C1, CF6—
50C2, CF6-50C2B, CF6-50C2D, CF6-50C2-F,
CF6-50C2-R, CF6-50E, CF6-50E1, and CF6—
50E2 series turbofan engines, with a low-
pressure turbine (LPT) rotor stage 3 disk that
has a part number (P/N) listed in Table 1 of
this AD installed:

TABLE 1—LPT ROTOR STAGE 3 Disk P/Ns

1473M90P01
1479M75P01
1479M75P05
1479M75P09
9061M23P06
9061M23P10
9061M23P16

1473M90P02 1473M90P03
1479M75P02 1479M75P03
1479M75P06 1479M75P07
1479M75P 11 1479M75P13
9061M23P07 9061M23P08
9061M23P12 9061M23P14
9224M75P01

1473M90P04
1479M75P04
1479M75P08
1479M75P14
9061M23P09
9061M23P15

These engines are installed on, but not
limited to, Boeing 747—200B series, —200C
series, and —200F series, 747—300 series
airplanes; McDonnell Douglas DC-10-15,
-30, and —30F, MD-10-30, KC-10A, and
KDC-10 airplanes; and Airbus A300 series
airplanes.

Unsafe Condition

(d) This AD results from seven reports of
uncontained failures of LPT stage 3 disks and
eight reports of cracked LPT stage 3 disks
found during shop visit inspections. We are
issuing this AD to prevent LPT rotor
separation, which could result in an
uncontained engine failure and damage to
the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed at
each shop visit after the effective date of this
AD, at which the LPT module is separated
from the engine.

Cleaning the LPT Stage 3 Disk

(f) Clean the LPT stage 3 disk, using a wet-
abrasive blast to eliminate residual or
background fluorescence. You can find
guidance on cleaning the disk in the cleaning
procedure of CF6—50 Engine Manual, GEK
50481 72-57-02.

Inspecting the LPT Stage 3 Disk

(g) Perform a fluorescent penetrant
inspection (FPI) of the inner diameter of the
forward cone body (forward spacer arm) of
the LPT stage 3 disk. You can find guidance
on performing the FPI in the CF6-50 Engine
Manual, GEK 50481 72-57-02.

(h) If a crack or a band of fluorescence is
present, remove the disk from service.

Alternative Methods of Compliance

(i) The Manager, Engine Certification
Office, has the authority to approve
alternative methods of compliance for this
AD if requested using the procedures found
in 14 CFR 39.19.

Related Information

(j) Contact Christopher J. Richards,
Aerospace Engineer, Engine Certification
Office, FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA 01803; e-mail:
christopher.j.richards@faa.gov; phone: (781)
238-7133; fax: (781) 238—7199, for more
information about this AD.

Issued in Burlington, Massachusetts, on
October 8, 2010.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-26312 Filed 10-19-10; 8:45 am)]
BILLING CODE 4910-13-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4062 and 4063
RIN 1212-AB20

Liability for Termination of Single-
Employer Plans; Treatment of
Substantial Cessation of Operations

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: PBGC is extending to
November 12, 2010, the comment
period on its proposed rule to provide
guidance on the applicability and
enforcement of ERISA section 4062(e),
which provides for reporting of and
liability for certain substantial
cessations of operations by employers
that maintain single-employer plans.
DATES: Comments must be submitted on
or before November 12, 2010.

ADDRESSES: Comments, identified by
Regulation Identifier Number (RIN)
1212-AB20, may be submitted by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the Web
site instructions for submitting
comments.

e E-mail: reg.comments@pbgc.gov.

e Fax:202-326—4224.

e Mail or hand delivery: Legislative
and Regulatory Department, Pension
Benefit Guaranty Corporation, 1200 K
Street, NW., Washington, DC 20005—
4026.

All submissions must include the
Regulation Identifier Number for this
rulemaking (RIN 1212—-AB20).
Comments received, including personal
information provided, will be posted to
http://www.pbgc.gov. Copies of
comments may also be obtained by
writing to Disclosure Division, Office of
the General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005—4026, or
calling 202-326—4040 during normal
business hours. (TTY and TDD users
may call the Federal relay service toll-
free at 1-800-877-8339 and ask to be
connected to 202—326—4040.)

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, or Deborah
C. Murphy, Attorney, Regulatory and
Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005—4026; 202—
326—4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: On August
10, 2010 (at 75 FR 48283), Pension
Benefit Guaranty Corporation (PBGC)
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published a proposed rule that would
provide guidance on the applicability
and enforcement of ERISA section
4062(e), which provides for reporting of
and liability for certain substantial
cessations of operations by employers
that maintain single-employer plans.
PBGC is extending the comment period
until November 12, 2010, in order to
give the public additional time to
review and comment on the proposed
rule.

Issued in Washington, DG, this 15th day of
October 2010.
Vincent K. Snowbarger,

Deputy Director for Operations, Pension
Benefit Guaranty Corporation.

[FR Doc. 2010-26371 Filed 10-19-10; 8:45 am]
BILLING CODE 7709-01-P

OFFICE OF MANAGEMENT AND
BUDGET

Office of Federal Procurement Policy

48 CFR Part 9903

Cost Accounting Standards:
Elimination of the Exemption From
Cost Accounting Standards for
Contracts Executed and Performed
Entirely Outside the United States, Its
Territories, and Possessions

AGENCY: Office of Management and
Budget (OMB), Office of Federal
Procurement Policy, Cost Accounting
Standards Board.

ACTION: Notice of proposed rule.

SUMMARY: The Office of Federal
Procurement Policy (OFPP), Cost
Accounting Standards (CAS) Board
(Board), invites public comments
concerning a Notice of Proposed Rule
(NPR) to eliminate an exemption from
the Cost Accounting Standards for
contracts executed and performed
entirely outside the United States, its
territories, and possessions.

DATES: Comments must be in writing
and must be received by December 20,
2010.

ADDRESSES: All comments to this NPR
must be in writing. Electronic comments
may be submitted in any one of three
ways:

1. Federal eRulemaking Portal:
Comments may be directly sent via
http://www.regulations.gov—a Federal
E-Government Web site that allows the
public to find, review, and submit
comments on documents that agencies
have published in the Federal Register
and that are open for comment. Simply
type “(b)(14) Overseas Exemption NPR”
(without quotation marks) in the

Comment or Submission search box,
click Go, and follow the instructions for
submitting comments;

2. E-mail: Comments may be included
in an e-mail message sent to
casb2@omb.eop.gov. The comments
may be submitted in the text of the
e-mail message or as an attachment;

3. Facsimile: Comments may also be
submitted via facsimile to (202) 395—
5105; or

4. Mail: If you choose to submit your
responses via regular mail, please mail
them to: Office of Federal Procurement
Policy, 725 17th Street, NW., Room
9013, Washington, DC 20503, ATTN:
Raymond J.M. Wong. Due to delays
caused by the screening and processing
of mail, respondents are strongly
encouraged to submit responses
electronically.

Be sure to include your name, title,
organization, postal address, telephone
number, and e-mail address in the text
of your public comment and reference
“(b)(14) Overseas Exemption NPR” in
the subject line irrespective of how you
submit your comments. Comments
received by the date specified above
will be included as part of the official
record. Comments delayed due to use of
regular mail may not be considered.

Please note that all public comments
received will be available in their
entirety at http://www.whitehouse.gov/
omb/casb_index public comments/ and
http://www.regulations.gov after the
close of the comment period. Do not
include any information whose
disclosure you would object to.

FOR FURTHER INFORMATION CONTACT:
Raymond J.M. Wong, Director, Cost

Accounting Standards Board (telephone:

202-395-6805; e-mail:
Raymond_wong@omb.eop.gov).

SUPPLEMENTARY INFORMATION

A. Regulatory Process

Rules, Regulations and Standards
issued by the Cost Accounting
Standards Board (Board) are codified at
48 CFR Chapter 99. The Office of
Federal Procurement Policy (OFPP) Act,
at 41 U.S.C. 422(g), requires that the
Board, prior to the establishment of any
new or revised Cost Accounting
Standard (CAS or Standard), complete a
prescribed rulemaking process. The
process generally consists of the
following four steps:

1. Consult with interested persons
concerning the advantages,
disadvantages and improvements
anticipated in the pricing and
administration of Government contracts
as a result of the adoption of a proposed
Standard.

2. Promulgate an Advance Notice of
Proposed Rulemaking (ANPRM).

3. Promulgate a Notice of Proposed
Rulemaking (NPRM).

4. Promulgate a Final Rule.

The Board notes that the (b)(14)
overseas exemption from CAS at 48 CFR
9903.201-1(b)(14) is not subject to the
four-step process required by 41 U.S.C.
422(g)(1) because it is not a Cost
Accounting Standard. The Board elects
to follow those requirements in the
OFPP Act, at 41 U.S.C. 422(g)(1), to
consult with interested persons
concerning the advantages,
disadvantages, and improvements
anticipated in the pricing and
administration of Government contracts
as a result of the adoption of any new
or revised rule, prior to its
promulgation.

B. Background and Summary

The Office of Federal Procurement
Policy (OFPP), Cost Accounting
Standards Board (Board), is today
releasing a Notice of Proposed Rule
(NPR) on a proposal to eliminate the
exemption from the Cost Accounting
Standards (CAS) for contracts executed
and performed entirely outside the
United States, its territories, and
possessions as codified at 48 CFR
9903.201-1(b)(14), the “(b)(14) overseas
exemption.” The purpose of this NPR is
to obtain input on whether the (b)(14)
overseas exemption at 48 CFR
9903.201-1(b)(14) should be retained,
eliminated, or revised.

Statutory Requirement

Section 823(a) of the Duncan Hunter
National Defense Authorization Act for
Fiscal Year 2009 (NDAA FY 2009)
requires the Board to: “(1) Review the
inapplicability of the cost accounting
standards, in accordance with existing
exemptions, to any contract and
subcontract that is executed and
performed outside the United States
when such a contract or subcontract is
performed by a contractor that, but for
the fact that the contract or subcontract
is being executed and performed
entirely outside the United Sates, would
be required to comply with such
standards; and (2) determine whether
the application of the standards to such
a contract and subcontract (or any
category of such contracts and
subcontracts) would benefit the
Government.” A report must be
provided to the appropriate committees
of Congress containing: (1) Any revision
to the cost accounting standards
proposed as a result of the review
required by section 823(a) and a copy of
any proposed rulemaking implementing
the revision; or (2) if no revision and
rulemaking are proposed, a detailed
justification for such decision.
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History of the (b)(14) Overseas
Exemption at 48 CFR 9903.201-1(b)(14)

The subject of this NPR is the (b)(14)
overseas exemption at 48 CFR
9903.201-1(b)(14) which exempts from
CAS “contracts and subcontracts to be
executed and performed entirely outside
the United States, its territories, and
possessions.” This exemption was first
promulgated in 1973. The Armed
Services Procurement Regulation
(ASPR), a predecessor regulation to the
Federal Acquisition Regulation (FAR),
provided that the CAS clause in ASPR
7—104.83 shall not be inserted in
“contracts which are executed and
performed in their entirety outside the
United States, its territories and
possessions [(the (b)(14) overseas
exemption)].” See ASPR 3-1204, as
amended by Defense Procurement
Circular No. 115 (dated September 24,
1973). The basis for the (b)(14) overseas
exemption is connected to the scope of
the law that originally created the
Board.

The original Board was established by
Section 2168 of the Defense Production
Act (DPA). Section 2163, Territorial
application of Act, of the DPA provided
that sections 2061 through 2171 (which
included the authority for the Board)
“shall be applicable to the United States,
its Territories and possessions, and the
District of Columbia.” The (b)(14)
overseas exemption reflects this same
limitation of applicability on contracts
executed and performed overseas. In
1980, the Board ceased to exist under
the DPA. Congress reestablished the
Board in 1988 under section 22 of the
OFPP Act, 41 U.S.C. 422. Unlike the
DPA, the OFPP Act is not limited in
applicability to the United States.
Additional historical background is
provided at 70 FR 53977 (September 13,
2005).

In 1991, the re-established Board
reviewed the rules and regulations
applicable to the administration of CAS.
FAR 30.201-1(14), the exemption from
CAS for contracts and subcontracts
executed and performed entirely outside
the United States, its territories and
possessions, was part of that review.
The Board retained the exemption and
incorporated it into its current re-
codified rules and regulations at 48 CFR
9903.201-1(b)(14), the “(b)(14) overseas
exemption,” on April 17, 1992 (57 FR
14148.) No specific explanation was
provided for retaining the exemption.

On September 13, 2005, the Board
published a Staff Discussion Paper
(SDP) discussing the (b)(14) overseas
exemption and sought comments on its
continued appropriateness (70 FR
53977). The three public comments

received in response to the SDP offered
arguments for retaining the exemption;
none of the comments supported any
revision to, or an elimination of, the
(b)(14) overseas exemption. After
reviewing and discussing the public
comments, the Board decided to retain
the exemption. (73 FR 8259, February
13, 2008.) While the Board did not agree
with all of the views expressed, it did
agree with the conclusion not to delete
or revise the (b)(14) overseas exemption.

Conclusions

After considering the comments from
the public and Government agencies
(discussed in section C. Public
Comments to the Notice of Request for
Information), the Board has proposed to
eliminate the (b)(14) overseas exemption
at 48 CFR 9903.201—1(b)(14) for the
following reasons:

(1) The statutory basis that was used
to justify the (b)(14) overseas exemption
when it was first promulgated no longer
exists. The (b)(14) overseas exemption
was initially established because the
Defense Production Act (DPA), the
statute that originally created the Board,
was limited in applicability to the
United States, its territories and
possessions, and the District of
Columbia. Unlike the DPA, the current
statute from which the Board derives its
authority, the OFPP Act, does not
restrict the applicability of CAS to the
United States.

(2) There is no accounting basis for
the (b)(14) overseas exemption. The
place of contract execution and
performance—the trigger for the (b)(14)
overseas exemption—is not germane to
the fundamental principles and
methods used to account for the costs of
contract performance. The exemption
does not help to achieve consistency
and uniformity in the cost accounting
practices used by Government
contractors in the measurement,
assignment and allocation of costs to
Government contracts, the primary
objective of the CAS.

(3) Based on the data submitted in
response to its request for information,
the Board projects the volume of
affected contractors and subcontractors
to be relatively small. Some respondents
expressed concern that elimination of
the (b)(14) overseas exemption could
negatively affect contracting, such as
through deceased competition,
increased prices, difficulty of
enforcement overseas, and potential
retaliation by foreign governments, but
did not offer evidence to support these
assertions. The Board has concluded
that these concerns are too speculative
to address. Additionally, the Board has
concluded that some of the same

principles, that would be applicable due
to the imposition of CAS because of the
elimination of the (b)(14) overseas
exemption, are already applicable under
the cost principles found in Part 31 of
the Federal Acquisition Regulation.

C. Public Comments to the Notice of
Request for Information

On April 23, 2009, as required by
section 823(b) of the NDAA FY 2009,
the Board published a Notice of Request
for Information (74 FR 18491). It
solicited public comments and
information with respect to the Board’s
review of whether the (b)(14) overseas
exemption at 48 CFR 9903.201-1(b)(14)
should be retained, eliminated, or
revised. The Notice posed a series of
questions, the purpose of which was to
elicit information and comments for the
Board’s consideration. The Board also
solicited comments directly from three
Federal Government organizations with
a significant volume of contracts
performed outside the United States—
the Department of Defense (DOD), the
Department of State (DOS), and the
United States Agency for International
Development (USAID). The Board
received seven public comments as well
as comments from these three
Government organizations. The
comments, which were considered by
the Board in its deliberations, provide a
variety of views. The full text of the
public comments to the Notice of
Request for Information is available at:
http://www.whitehouse.gov/omb/
casb_index public comments/ and
http://www.regulations.gov. They are
summarized and addressed in this
section, grouped by the questions posed
by the Board in its Notice of Request for
Information, and by common themes
when the comments were not
responsive to the questions posed.

1. What is your experience with the
[(b)(14])] overseas exemption?

a. As a procuring entity (e.g.,
procurement office, higher tier
contractor) awarding contracts/
subcontracts; or

b. As the contractor/subcontractor
claiming the applicability of the [(b)(14)]
overseas exemption?

Comments: Some of the responses
from Federal agencies reflected their
experiences with the (b)(14) overseas
exemption. DOS indicated that there are
few major contracts both executed and
performed overseas that are subject to
CAS. USAID had only two recent
actions involving the (b)(14) overseas
exemption. DOD reported very little
activity with the (b)(14) overseas
exemption at the prime contractor level,
and that much of the activity is at the
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subcontractor level where the data is not
readily available. See the Board’s
responses to question 2 for additional
details.

Individual contractors did not
respond to the Notice of Request for
Information, and comments from other
respondents, including trade and
industry associations, did not address
this question directly. A public interest
group respondent took issue with the
narrow set of questions posed by the
Board as it felt the questions were posed
to contractors and contracting officers
that were unlikely to support increased
CAS coverage. It noted that the
questions appeared to be aimed solely at
contractors and contracting offices of
the Federal government. A consulting
firm noted that, for foreign companies
and foreign owned subsidiaries of U.S.
companies, the (b)(14) overseas
exemption appears to be useful; the firm
stated that the (b)(14) overseas
exemption made it easier to obtain bids
from companies willing to bid on US
Government subcontracts, but
acknowledged that, in absence of the
applicability of CAS, the cost
measurement and allocation rules under
FAR Part 31 would apply.

Responses: The Board notes that this
question was directed to procuring
entities (i.e., Government, contractor
and subcontractor) and affected
contractors and subcontractors because
the Board was seeking information on
how the (b)(14) overseas exemption
directly and specifically impacted the
affected entities. While some questions
were addressed to entities directly
affected by the (b)(14) overseas
exemption, the public was not
precluded from providing comments on
the substance of those questions. Other
questions were not so narrowly targeted.
The Board takes note of the
Government’s experiences with the
(b)(14) overseas exemption. The Board
agrees that, in the absence of the
applicability of CAS, FAR Part 31,
including its cost measurement,
assignment, and allocation rules, would
still apply. The Board sees no benefit to
a CAS exemption when FAR Part 31
applies. The Board does not agree that
the CAS (b)(14) overseas exemption
relieves the “burden” on foreign
companies from complying with the
CAS rules on the measurement,
assignment, and allocation of cost to
Federal contracts, since the cost
measurement, assignment, and
allocations rules in FAR Part 31 would
generally apply in the absence of CAS.

2. How often (number of actions, dollar
amounts, by fiscal year) has the [(b)(14)]
overseas exemption been claimed?

Comments: DOS did not provide the
number of actions or dollars of
obligations subject to the (b)(14)
overseas exemption, but stated that
eliminating the exemption would have
minimal impact on State, as DOS had
few major contracts that are both
executed and performed overseas that
are subject to CAS. USAID indicated
only two recent actions: $23.5 million
and $1.4 billion for 2006 and 2007,
respectively. (The $1.4 billion is 34% of
FY 2007 obligations for USAID.) DOD
reported very little activity with the
(b)(14) overseas exemption at the prime
contractor level. The Navy reported that
no (b)(14) overseas exemptions have
been granted. The Air Force (AF)
reported seventeen (b)(14) overseas
exemptions with prime contractors in
the past three years representing only a
small percentage of its obligations. The
AF expects the number of (b)(14)
overseas exemptions to increase in the
future because of its contingency
contracting efforts, but cannot predict
the amount as a percentage of total
obligations, which may remain very
small. DOD reported that the Army
appeared to have the largest number and
dollar volume of contracts claiming the
(b)(14) overseas exemption, but did not
compile any data. DOD’s preliminary
finding is that most of the activity with
the (b)(14) overseas exemptions is at the
subcontractor level where data is not
readily available. DOD reported that its
contract administrator, the Defense
Contract Management Agency (DCMA),
is not staffed currently to administer
CAS overseas. DOD stated that the
Military Services were compiling data
and would forward the data on specific
experiences and the number of
exemptions granted based on the (b)(14)
overseas exemption. During the
preparation of the NPR, the Board staff
contacted DOD on the status of the
additional information. DOD responded
that it had no additional information to
provide and could not develop the
information to support the use of the
(b)(14) overseas exemption.

Responses: Based on the comments
with usage data received from the three
Federal Government agencies with the
highest volume of contracts in foreign
countries, it appears that the (b)(14)
overseas exemption has been rarely
used at the prime contractor level. No
respondents provided usage data at the
subcontractor level. Consequently,
eliminating the (b)(14) overseas
exemption based on available data
would not appear to be detrimental to

the performance of Government
contracts.

3. If the [(b)(14)] overseas exemption is
eliminated, what problems will that
cause you?

a. As a procuring entity (e.g.,
procurement office, higher tier
contractor) awarding contracts/
subcontracts?

Comments: Responses were mixed.
Both DOS and USAID indicated that the
elimination of the (b)(14) overseas
exemption would have minimal to no
impact on their operations. By contrast,
DOD anticipates that some host
governments may object to the
imposition of CAS on the accounting
practices of foreign concerns as an
infringement of their sovereignty. There
is also concern that some foreign
entities may elect not to perform work
for the U.S. Government, causing a
reduction in the number of entities
willing to perform work overseas for an
unknown period of time. DOD
anticipates an increase in the requests
for CAS waivers from entities that are
now using the (b)(14) overseas
exemption, which could slow the
contract award process. There may also
be an increase in proposed prices from
entities previously exempted by the
(b)(14) overseas exemption for the costs
associated with changing accounting
systems, and to account for the
additional risks due to the potential cost
impacts for CAS non-compliances. The
Defense Contract Audit Agency (DCAA)
believes that the elimination of the
(b)(14) overseas exemption will have
little or no impact on U.S. firms. It
believes that those firms most affected
by the elimination of the (b)(14)
overseas exemption will be foreign
concerns that are subcontractors to U.S.
prime contractors. DCAA commented
that the cost of administering CAS
requirements to certain foreign
subcontractors that are currently CAS
exempt under the (b)(14) overseas
exemption might outweigh the benefit
to be derived from making CAS
applicable to them.

Two industry association respondents
echoed the comments made by DOD.
One industry group respondent noted
that the Government benefits from sales
to foreign governments, many of which
require some form of foreign company
participation. “Currently, foreign
companies are covered by the [(b)(14)
overseas] exemption in CAS for
contracts executed and performed
entirely outside the U.S. Were the
[(b)(14) overseas] exemption eliminated,
the opportunities provided through
these industrial participation programs
would be significantly reduced, which
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would reduce beneficial foreign military
sales.” The situation would be the same,
even if industrial participation programs
were not involved, where the U.S.
Government and local foreign
government share common foreign
vendors. The respondent noted that
“[gliven the global economy, the effects
of international reciprocity should be
considered in avoiding unintended
consequences. If the U.S. applies CAS to
foreign contractors, other countries may
extend their rules to U.S. contractors,
effectively eliminating U.S. contractors
from competing globally for foreign
military sales.” Another industry group
respondent predicts reduced
competition by foreign concerns if CAS
is extended to foreign contractors; the
imposition of CAS would discourage
foreign participation as contractors and
subcontractors, especially where the
industrial base is commercial. This
industry group respondent believes that
USAID would be adversely impacted by
the elimination of the (b)(14) overseas
exemption. Local foreign vendors may
elect to cease doing business with the
U.S. Government rather than incur the
costs of complying with CAS. This
industry group respondent notes the
increased administrative burden and
costs of compliance for both the
Government and the contracting
community resulting in longer
procurement lead times. The lack of
local foreign vendors would be
especially critical in remote locations
and war zones. Generally, a foreign
trade association respondent, which
represents several British trade groups,
made similar comments.

Responses: The three Federal
government organizations with the
largest dollar volume of contracts
performed outside the U.S. did not
provide data demonstrating that
eliminating the (b)(14) overseas
exemption would be detrimental to their
contracting. The Board does not agree
with comments about the acquisition of
commercial items from foreign
companies, as acquisitions of
commercial items are generally exempt
under 48 CFR 9903.201-1(b)(6). The
Board notes that while one respondent
believes that USAID would be adversely
affected by the elimination of the (b)(14)
overseas exemption, USAID itself does
not believe the elimination of the
exemption would be problematic.

Many of the comments and concerns
appear to reflect the mistaken
impression that the elimination of the
(b)(14) overseas exemption would
impose full CAS upon foreign concerns.
That may not be true in light of the
availability of another CAS exemption,
at 48 CFR 9903.201-1(b)(4), which has

two distinct parts: The (b)(4) foreign
government exemption and the (b)(4)
foreign concern exemption. The (b)(4)
foreign government exemption provides
for a complete exemption to CAS for
“contracts and subcontracts with foreign
governments or their agents or
instrumentalities,” while the (b)(4)
foreign concern exemption provides an
exemption to CAS, other than CAS 401
and 402, for any “any contract or
subcontract awarded to a foreign
concern.” Even if no other CAS
exemptions were applicable, many of
the contracts with foreign concerns
would continue to be subject to the cost
principles in FAR Part 31 with its
measurement, assignment, and
allocation rules, as the FAR does not
have an exemption or deviation for
foreign concerns.

b. As the contractor/subcontractor
claiming the applicability of the [(b)(14)]
overseas exemption?

Comments: Three industry group
respondents, including a foreign trade
association respondent, expressed
concerns that the ability to utilize
foreign subcontractors would be
curtailed. They stated that many foreign
concerns will not be able to comply
with CAS because of a lack of resources,
the lack of knowledgeable personnel, as
well as the costs of implementation.
Another respondent stated that U.S.
firms would be at a competitive
disadvantage with foreign firms
exempted from all CAS, other than CAS
401 and 402, if the foreign concern
qualifies for the (b)(4) foreign concern
exemption at 48 CFR 9903.201-1(b)(4).

Responses: See the Board’s responses
in question 3.a. The Board does not
believe that U.S. concerns will
necessarily be at a competitive
disadvantage with foreign concerns
exempted from all CAS, other than CAS
401 and 402, especially since most, if
not all, of the contracts and subcontracts
would continue to be subject to the cost
principles in FAR Part 31, including its
cost measurement, assignment, and
allocation rules. The principles of
consistency articulated by CAS 401 and
402 are incorporated into FAR Part 31.

The Board acknowledges that the
(b)(4) foreign concern exemption, unlike
the (b)(14) overseas exemption, is not an
exemption from all of the Standards in
CAS. Concerns which qualify for the
(b)(4) foreign concern exemption are
subject to CAS 401 and 402. Thus, they
may be required to file a CAS disclosure
statement. As the (b)(14) overseas
exemption exempts all of CAS, there is
not a requirement to file a CAS
disclosure statement for entities covered
by the exemption. There will be costs
associated with filing and administering

disclosure statements for foreign
concerns claiming the (b)(4) foreign
concern exemption for the various
affected parties, including the
Government, contractor and
subcontractor, as applicable. The costs
for the contractor or subcontractor filing
the disclosure statement should be
minimal as the disclosure statement
merely documents and reports the
existing established cost accounting
practices and procedures of the filing
entity.

4. How does the [(b)14)] overseas
exemption help, or not help, to
implement the Board’s mandate “to
achieve uniformity and consistency in
the cost accounting standards governing
measurement, assignment, and
allocation of costs to contracts with the
United States?”

Comments: DCAA voiced a comment
echoed by several Government
respondents. “The primary objective of
the Cost Accounting Standards is to
achieve increased consistency and
uniformity in the cost accounting
practices used by Government
contractors. Exempting contracts from
the CAS solely based on the fact that
they are executed and performed
outside the United States does not
achieve that primary objective.” USAID
is concerned that the (b)(14) overseas
exemption provides a mechanism for
contractors to circumvent the
consistency principle of accounting. It
opined that “whether the contract is
CAS covered or not the contractors’
established practices should result in an
equitable assignment, measurement, and
allocation of costs on all cost objectives
regardless of the place of performance.
* * * that contracts, regardless of the
place of performance, receive its
equitable share of direct and indirect
costs.” The DOD Inspector General
(DODIG) noted that “[c]ontractors * * *
may use the [(b)(14)] overseas
exemption to hide potential fraudulent
activities.”

DOD observed that “[t|he more firms
covered by the CASB rules, the more
uniform and consistent the costs
applied to US Government contracts
will be.” At the same time, DOD noted
that all CAS exemptions are based on a
cost benefits analysis of the costs of
implementation versus the benefits of
the consistent cost treatment. “As a
class, there may be a good case to
continue to exempt foreign firms
performing overseas due to the
administrative costs to both the U.S.
Government and the contractor
[/subcontractor] to enforce the rules,
problems with host governments, and
contractors[/subcontractors] who may
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choose not to bid on U.S. Government
work.”

In a contrary viewpoint, one non-
government respondent stated that
“lalpplying full CAS to overseas
contracts would not necessarily enhance
measurement, assignment or allocation
of costs to federal government contracts.
This is because only U.S. firms would
be subject to full CAS. Being less
competitive may mean that foreign
organization would get the work and
would only have to comply with CAS
401 and 402. Applying CAS 401 and
402 may enhance the consistency in the
assignment and allocation of costs to
contracts. * * * CAS is alsonota
substitute for sound financial
accounting practices and internal
controls. Consistency will be better
served by all companies adopting the
financial reporting standards.” A foreign
trade association respondent offered
that the FAR requires compliance with
comparable standards. “(Iln many
instances the organization will be
covered by International Accounting
Standards, which in recent years has
seen a significant increase in scale and
coverage.”

Finally, one industry group
respondent offered that with some
contracts (those that are transitory, e.g.,
DOD contingency operations, or
cooperative, e.g., coproduction) the
expressed objectives of CAS are
irrelevant “because CAS cannot be
reasonable expected to yield the
intended benefits.”

Responses: The Board agrees that the
(b)(14) overseas exemption does not
help to implement consistency and
uniformity in the cost accounting
standards governing the measurement,
assignment, and allocation of costs to
contracts with the United States. The
Board agrees that applying CAS 401 and
402 to foreign entities may enhance
consistency and will enhance
transparency with the filing of the
required disclosure statements.

The Board does not agree that
complying only with CAS 401 and 402
necessarily gives foreign based entities a
competitive advantage over U.S. based
entities which must comply with full
CAS, as discussed in the Board’s
responses to questions 3.a. and 3.b..

5. What are the arguments for, and
against, the requirement in the [(b)(14)]
overseas exemption to require execution
of the contract overseas?

Comments: One industry group
resondent noted that the distinguishing
feature of the (b)(14) overseas exemption
is the phrase “executed and performed
exclusively outside the United States.

* * * [W]hen the U.S. Government

extends itself beyond its sovereign
borders and executes contracts to be
performed outside the U.S., prospective
foreign concern contractors should not
be expected to adopt U.S. Government
cost accounting rules where future
utility and benefit cannot be reasonable
foreseen beyond the immediate
contract.”

DOD expressed the general consensus
of the respondents that in an
environment of global operations,
electronic commerce, and contractor
mobility, the place of execution of the
contract has little to do with contract
operation. A public interest group
respondent noted “that the term
‘executed’ no longer has much meaning
in the context of electronic commerce
and other modern forms of
communication. Gone are the days
when a contract was physically
executed by parties and the location of
the parties at the time of ‘execution’ was
easily defined. Today, contracts are
executed by parties who are often
remote from one another and even in
different countries or continents at the
time of ‘execution.”” A foreign trade
association respondent agreed with
those sentiments stating that the
“[e]xecution of the contract overseas
does not seem to be material to the
contractual obligations and the
application of the exemption. The
nature of a contract does not change
merely because it is executed overseas.”
USAID observed that “in some
instances, the contractors’ expend funds
to transport [their] representatives
outside of the United States to execute
(sign) the contracts in order to adhere to
this requirement.” DCAA opined “that
from the pure accounting perspective,
the place of contract execution and
performance should not have any
bearing on the fundamental principles
and methods used to account for costs
of contract performance.”

A public interest group respondent
questioned “why should a contract that
is executed and performed entirely
overseas involving the U.S. Government
and a U.S. company or subsidiary
thereof enjoy an exemption from CAS
coverage?” However, a consulting firm
respondent noted that “[t]he execution
of the contracts for a U.S. firms for work
overseas is often done in the U.S. and
therefore it is not eligible for the
[(b)(14)] overseas exemption. The [place
of] execution of the contract should not
be sufficient enough to prevent the
[(b)(14)] overseas exemption from being
claimed. This places many U.S. firms at
a disadvantage in competing with
foreign firms for U.S. government
projects.”

DOD observed that a better indicator
of the need for the (b)(14) overseas
exemption is the location of the
company headquarters and/or the
location of the normal accounting
operations.

Responses: The Board agrees with the
sentiments expressed by the majority of
respondents, that the requirement for
execution overseas has no bearing in the
context of contract cost accounting, and
consequently, believes that the (b)(14)
overseas exemption should be
eliminated. In a global economy with
electronic commerce, the adherence to
the place of execution of a contract has
little relevance to the underlying
contractual obligations. The Board
agrees that it makes little sense for an
entity subject to U.S. jurisdiction to be
exempted from CAS merely because its
contract is executed overseas.
Fundamentally, the requirement has
very little to do with contract
performance.

6. What are the arguments for, and
against, the requirement in the [(b)(14)]
overseas exemption to require
performance of the contract overseas?

Comments: A foreign trade
association respondent observed that
there is no argument to support the
requirement for performance overseas in
the (b)(14) overseas exemption. DCAA
would agree with that sentiment from
the pure accounting perspective. “[TThe
place of contract execution and
performance should not have any
bearing on the fundamental principles
and methods used to account for costs
of contract performance.”

To the contrary, a consulting firm
respondent observed that the
“exemption for work overseas makes
logical sense to promote competition
and to allow U.S. companies to compete
for such work.” The respondent argued
that U.S. entities working overseas must
comply with the laws and regulations of
the country of contract performance. To
comply with CAS also would increase
the costs of contract performance
overseas for U.S. entities and limit
competition.

USAID opined that the (b)(14)
overseas exemption “should continue to
require that contracts and subcontracts
be performed entirely overseas.” A
foreign trade association respondent
further opined that “[t]he current
wording of ‘performed entirely outside’
is problematic and too restrictive,” and
should be changed to “substantially
performed outside.” USAID agreed with
the assessment that the wording is
problematic. However, it viewed the
problem not as restrictive, but as lacking
in clarity, stating that “[t]he language in
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this exemption should clearly state that
‘performance’ includes both direct and
indirect costs up to and including
General and Administrative expenses
when incurred within the United States,
its territories, and its possessions * * *
[because] the Executive Management
that oversees the performance or the
company is located in the U.S. along
with support functions and backstop
positions.” DOD agreed with USAID’s
assessment. DCAA offered “that the
current [(b)(14)] overseas exemption at
48 CFR 9903.201-1(b)(14) would not
exempt the vast majority of U.S. firms
from the CAS due to the fact that some
costs would be incurred within the
United States, thereby failing to meet
the [(b)(14) overseas] exemption
criterion.”

DOD went further, stating that the
performance overseas is not as
important as other factors such as the
ownership and control of the company,
and whether the contractor’s accounting
activities already encompassed CAS
covered work performed elsewhere.

Responses: The Board agrees that the
place of performance has no bearing on
the fundamental principles and
methods used to account for the costs of
contract performance. The adherence to
the principles and standards of financial
and managerial accounting applied
consistently is the foundation for
financial reporting and managerial
decisions.

The Board believes that there is
competition overseas. The Board does
not believe that the imposition of full
CAS, or the exemption from it, is
necessarily a major factor in a U.S.
based entity’s decision to do business
overseas with the U.S. Government. It is
only one factor among many in the
decision to do business outside of the
U.S. Smaller entities are already
exempted from CAS under 48 CFR
9903-201-1(b)(3). Full CAS is only
initially imposed either upon the award
of a CAS-covered contract of at least $50
million, or upon the award of a CAS-
covered contract if a contractor has
received $50 million or more in net
CAS-covered contracts during its
preceding cost accounting period.
Modified CAS may be imposed on a
covered contract of less than $50
million awarded to a contractor that
received less than $50 million in net
CAS-covered awards in the immediately
preceding cost accounting period.

7. Other Comments
The following additional comments

were offered in response to the Notice
of Request for Information:

a. Fraud, Waste and Abuse

Comment: One industry group
respondent observed that “CAS
compliance does not prevent wasteful
practices, bribery, or fraudulent
activities.” Other respondents agreed
with those sentiments.

Response: The Board agrees that CAS
compliance, by itself, does not prevent
wasteful practices or fraudulent
activities. However, CAS provides a
framework for the measurement,
assignment, and allocation of costs to
government contracts in a
systematically structured and consistent
manner, which promotes uniformity
and consistency in estimating,
accumulating, and reporting costs in
connection with the pricing and
administration of Government contracts.

b. Prime Contractors’ Responsibility
Related to CAS 401 and 402 for Foreign
Subcontractors

Comment: DCAA commented that the
prime contractor will need to give
greater attention to foreign concerns that
are performing as subcontractors to U.S.
contractors and will no longer be
covered by the (b)(14) overseas
exemption. DCAA observed that if the
(b)(14) overseas exemption is
eliminated, the foreign subcontractors
would be subject to the (b)(4) foreign
concern exemption and must comply
with CAS 401 and 402. DCAA noted
“that these foreign subcontractors’
accounting practices are not always
adequately defined and that the prime
contractor’s oversight responsibility for
ensuring its foreign subcontractors’ CAS
compliance is not clearly understood
and properly executed.” DCAA
recommended that the prime contractor
be required to evaluate the CAS
compliance of its subcontractor, and to
submit the CAS evaluation report on the
subcontractor to its Contracting Officer
(CO). DCAA also recommended that the
Government be provided the right to
examine the subcontractor’s records for
CAS compliance when the prime
contractor does not submit the CAS
evaluation report on a subcontractor’s
compliance with CAS to the CO. To
mitigate these concerns, DCAA
recommends that the Board strengthen
the CAS contract clause to “* * *
clearly require the prime contractor to
enforce CAS compliance by its foreign
subcontractor.”

Response: The Board does not see a
need to amend the CAS contract clauses
because the Board believes it is already
clear that the prime contractor is
responsible for assessing the CAS
compliance of its subcontractors.
However, the Board is inviting

comments on the issue. (See F. Public
Comments to the Notice of Proposed
Rulemaking, herein.)

The FAR contract provisions and the
CAS clauses already state that the prime
contractor and higher tier subcontractor
are responsible for their subcontractors.
The CAS clauses at 48 CFR 9903.201—

4 require the CAS-covered contractor
and higher tier subcontractor (who shall
be required to do so by the contractor)
to insert the appropriate CAS clauses
into all their negotiated subcontracts
unless they are exempted. 48 CFR
9903.202—-8(a) states the contractor or
higher tier subcontractor is responsible
for administering the CAS requirements
in their subcontracts. These
requirements are applicable whether the
contracts and subcontracts are
performed in the U.S. or overseas.

c. [(b)(14) Overseas Exemption
Inconsistent With the Application of
FAR Part 31

Comment: A public interest group
respondent argues that there must be
some type of accounting system in
foreign entities to ensure that billings
under cost based contracts are
reasonable, allowable and allocable. “If
the argument is that CAS cannot be used
for this purpose because foreign
contractors and subcontractors will not
have adequate systems in place, then
how is it that these firms are eligible to
receive cost-type contracts? * * *
[Clontractors cannot have it both ways
by claiming that a CAS exemption
should apply to contracts and
subcontracts executed and performed
entirely outside the U.S. while still
being permitted to accept cost-type
contracts and applying the FAR Part 31
cost principles to these contracts. * * *
[Claiming the (b)(14) overseas
exemption] while asserting that all costs
submitted in billings to the government
are reasonable, allowable, and allocable
is an exercise in false logic.”

Response: The Board agrees with the
public interest group respondent’s
comments and has proposed to
eliminate the (b)(14) overseas
exemption.

D. Paperwork Reduction Act

The Paperwork Reduction Act, Public
Law 96-511, does not apply to this
proposed rule because this rule imposes
no additional paperwork burden on
offerors, affected contractors and
subcontractors, or members of the
public which requires the approval of
OMB under 44 U.S.C. 3501, et seq. The
records required by this proposed rule
are those normally maintained by
contractors and subcontractors who
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claim reimbursement of costs under
government contracts.

E. Executive Order 12866 and the
Regulatory Flexibility Act

Because the affected contractors and
subcontractors are those who are
already subject to CAS but for the
(b)(14) overseas exemption, and those
who are subject to only CAS 401 and
402 under the (b)(4) foreign concern
exemption, the economic impact of this
proposed rule on contractors and
subcontractors is expected to be minor.
As aresult, the Board has determined
that this proposed rule will not result in
the promulgation of an “economically
significant rule” under the provisions of
Executive Order 12866, and that a
regulatory impact analysis will not be
required. Furthermore, this proposed
rule does not have a significant effect on
a substantial number of small entities
because small businesses are exempt
from the application of the Cost
Accounting Standards. Therefore, this
proposed rule does not require a
regulatory flexibility analysis under the
Regulatory Flexibility Act of 1980.

F. Public Comments to the Notice of
Proposed Rulemaking

Interested persons are invited to
provide input to this notice of a

proposed rule to eliminate the (b)(14)
overseas exemption from CAS at 48 CFR
9903.201-1(b)(14). Respondents are
encouraged to identify, comment and
provide information on any issues that
they believe are important to the
subject. This might include comment on
whether there is a need to strengthen
the CAS clauses to address the prime
contractor’s oversight responsibility for
ensuring its subcontractors are
compliant with CAS where it is
applicable. All comments must be in
writing, and submitted via facsimile, by
e-mail, or by any other means as
instructed in the ADDRESSES section.

To comply with the Congressional
mandate in Section 823 of the NDAA FY
2009, the Board must consider the
applicability of CAS to contracts and
subcontracts which would be subject to
CAS but for the (b)(14) overseas
exemption. As always, the public is
invited to submit comments on other
issues regarding CAS exemptions that
respondents believe the Board should
consider. Those comments that are
unrelated to the (b)(14) overseas
exemption and its directly related issues
will be separately considered by the
Board. The staff continues to be
especially appreciative of comments
and suggestions that bring forth the

concerns of all parties for consideration
in the rulemaking process.

List of Subjects in 48 CFR 9903

Government procurement, Cost
Accounting Standards.
Daniel I. Gordon,
Chair, Cost Accounting Standards Board.
For the reasons set forth in this
preamble, Chapter 99 of Title 48 of the

Code of Federal Regulations is proposed
to be amended as set forth below:

PART 9903—CONTRACT COVERAGE
1. The authority citation for Part 9903

continues to read as follows:

Authority: Public Law 100-679, 102 Stat.
4056, 41 U.S.C. 422.

2. In section 9903.201-1, remove and
reserve paragraph (b)(14) to read as
follows:

9903.201-1 CAS applicability.

(b) * *x %
(14) [Reserved]

[FR Doc. 2010-26228 Filed 10-19-10; 8:45 am]
BILLING CODE 3110-01-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Land Between
The Lakes (LBL) Communication
Effectiveness Study

AGENCY: Forest Service, USDA.

ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the new information
collection, Land Between The Lakes
(LBL) Communication Effectiveness
Study.

DATES: Comments must be received in
writing on or before December 20, 2010
to be assured of consideration.
Comments received after that date will
be considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Greg
Barnes, USDA Forest Service, Land
Between The Lakes, 100 Van Morgan
Drive, Golden Pond, KY 42211.
Comments also may be submitted via e-
mail to: gmbarnes@fs.fed.us.

The public may inspect comments
received at Land Between The Lakes
Administrative Office, 100 Van Morgan
Drive, Golden Pond, KY 42211 during
normal business hours. Visitors are
encouraged to call ahead to 270-924—
2000 to facilitate entry to the building.

FOR FURTHER INFORMATION CONTACT: Greg
Barnes, Land Between The Lakes, 270—
924-2089. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Title: Land Between The Lakes (LBL)
Communication Effectiveness Study.

OMB Number: 0596—NEW.

Type of Request: NEW.

Abstract: Land Between The Lakes
(hereafter referred to as LBL) is a public-
use facility operated by the USDA
Forest Service. Current and potential
users of LBL receive information about
the facility through sources such as co-
op advertising and tourism promotions,
as well as LBL’s own Web site. The
Forest Service is proposing a study
designed to assess the impact of
communication avenues such as
promotions and other information
sources on current and potential visitors
to the LBL. The study will be conducted
and led by LBL’s own Social Science
and Market Research Specialists.

The goals of the collection are to
determine if LBL’s communication
efforts are in line with its mission and
to assess how LBL is affecting the
regional tourism industry. To
accomplish these goals, LBL will utilize
a voluntary survey provided to
individuals who have previously
requested information from LBL.
Participants will have the option of
completing the survey either in paper
form to be mailed or completing an
online version of the survey. The
surveys received from the collection
will assist in measuring the
effectiveness of LBL’s communication
effort; in developing a positioning
strategy for LBL in the recreation
market; and to measure the public’s
opinions of LBL’s promotional
materials.

Estimate of Annual Burden: 10
minutes.

Type of Respondents: Individuals.

Estimated Annual Number of
Respondents: 500.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 83.3 hours.

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the Agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
Agency'’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of

automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: October 12, 2010.
James M. Pena,
Associate Deputy Chief.
[FR Doc. 2010-26341 Filed 10-19-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

North Central Idaho Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The North Central Idaho RAC
will meet in Potlatch, Idaho. The
committee is meeting as authorized
under the Secure Rural Schools and
Community Self-Determination Act
(Pub. L. 110-343) and in compliance
with the Federal Advisory Committee
Act. The purpose of the meeting is to
discuss potential projects for the new
fiscal year.

DATES: The meeting will be held
November 4, 2010, at 10 a.m. (PST).

ADDRESSES: The meeting will be held at
the Potlatch Public Library, 1010
Onaway Road, Potlatch, Idaho. Written
comments should be sent to Laura
Smith at 104 Airport Road in
Grangeville, Idaho 83530. Comments
may also be sent via e-mail to
lasmith@fs.fed.us or via facsimile to
Laura at 208—983-4099.

FOR FURTHER INFORMATION CONTACT:
Laura Smith, Designated Forest Official
at 208-983-5143.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. A public
forum will begin on November 4th at
3:15 p.m. (PST). The following business
will be conducted: Comments and
questions from the public to the
committee. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
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with the Committee staff before or after
the meeting.

Dated: October 13, 2010.
Rick Brazell,
Forest Supervisor.
[FR Doc. 2010-26366 Filed 10-19-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Daniel Boone National Forest
Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Daniel Boone National
Forest Resource Advisory Committee
will meet in London, Kentucky. The
committee is meeting as authorized
under the Secure Rural Schools and
Community Self-Determination Act
(Pub. L. 110-343) and in compliance
with the Federal Advisory Committee
Act. The purpose is to hold the first
meeting of the newly formed committee.

DATES: The meeting will be held on
November 9, 2010 beginning at 6 p.m.,
EST.

ADDRESSES: The meeting will be held at
the Cumberland Valley Area
Development District, 342 Old Whitley
Road, London, KY 40744 in a meeting
room on the basement floor. Written
comments should be sent to Kimberly
Morgan, Daniel Boone National Forest,
1700 Bypass Road, Winchester, KY
40391. Comments may also be sent via
email to kmorgan@fs.fed.us or via
facsimile to 859-744-1568. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect received comments at Daniel
Boone National Forest, 1700 Bypass
Road, Winchester, KY 40391. Visitors
are encouraged to call ahead at 859—
745-3100 to arrange an appointment.
FOR FURTHER INFORMATION CONTACT:
Kimberly Morgan, RAC coordinator,
USDA, Daniel Boone National Forest,
1700 Bypass Road, Winchester, KY
40391; (859) 745—-3100; E-mail
kmorgan@fs.fed.us. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Introductions of all committee
members, replacement members and

Forest Service personnel. (2) Selection
of a chairperson by the committee
members. (3) Receive materials
explaining the process for considering
and recommending Title II projects. (4)
Review of submitted project proposals
for recommendation; and (5) Public
Comment. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting.

Dated: October 13, 2010.
William R. Lorenz,
Deputy Forest Supervisor.
[FR Doc. 201026385 Filed 10-19-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: National
Telecommunications and Information
Administration (NTIA).

Title: State Broadband Data and
Development (SDBB) Grant Program
Progress Report.

OMB Control Number: 0660-0034.

Form Number(s): None.

Type of Request: Regular submission
(extension of a currently approved
information collection).

Number of Respondents: 56.

Average Hours per Response: 4 hours.

Burden Hours: 896.

Needs and Uses: The American
Recovery and Reinvestment Act of 2009
(Recovery Act), requires the Assistant
Secretary of Commerce for Information
and Communications (Assistant
Secretary) to develop and maintain a
comprehensive, interactive, and
searchable nationwide inventory map of
existing broadband service capability
and availability in the U.S. that depicts
the geographic extent to which
broadband service capability is
deployed and available from a
commercial or public provider
throughout each state. The statute
further provides that the Assistant
Secretary will make the national
broadband map accessible by the public
on a National Telecommunications and
Information Administration (NTIA) Web
site no later than February 17, 2011.

NTIA developed a competitive, merit-
based matching grant program funding

projects that collect comprehensive and
accurate State-level broadband mapping
data, develop State-level broadband
maps, aid in the development and
maintenance of a national broadband
map, and fund statewide initiatives
directed at broadband planning.

NTIA requires quarterly performance
reports in order to gauge the progress of
grant awardees in meeting their project
goals.

Affected Public: Business or other for-
profit organizations.

Frequency: Quarterly.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: Nicholas Fraser,
(202) 395-5887.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Nicholas Fraser, OMB Desk
Officer, FAX number (202) 395-7285, or
via the Internet at
Nicholas A. Fraser@omb.eop.gov.

Dated: October 15, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-26402 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office
Green Technology Pilot Program

ACTION: Proposed collection; comment
request.

SUMMARY: The United States Patent and
Trademark Office (USPTO), as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on the revision of a currently
approved collection, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before December 20,
2010.

ADDRESSES: You may submit comments
by any of the following methods:
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e E-mail:
InformationCollection@uspto.gov.
Include “0651-0062 Green Technology
Pilot Program comment” in the subject
line of the message.

e Fax:571-273-0112, marked to the
attention of Susan K. Fawcett.

e Mail: Susan K. Fawcett, Records
Officer, Office of the Chief Information
Officer, United States Patent and
Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450.

e Federal Rulemaking Portal: http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Raul Tamayo,
Legal Advisor, Office of Patent Legal
Administration, United States Patent
and Trademark Office, P.O. Box 1450,
Alexandria, VA 22313-1450; by
telephone at 571-272-7728; or by e-mail
to Raul. Tamayo@uspto.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

The United States Patent and
Trademark Office (USPTO)
implemented a pilot program on
December 8, 2009, that permits patent
applications pertaining to green

technologies, including greenhouse gas
reduction, to be advanced out of turn for
examination and reviewed earlier
(accorded special status). The program
is designed to promote the development
of green technologies. Participation was
previously limited to applications filed
before December 8, 2009. The USPTO is
expanding the eligibility for the pilot
program to include applications filed on
or after December 8, 2009. The program
is also being extended until December
31, 2011. These changes will permit
more applications to qualify for the
program, thereby allowing more
inventions related to green technologies
to be advanced out of turn for
examination and reviewed earlier.
Applicants may participate in the green
technology pilot program without
meeting the current requirements of the
accelerated examination program. The
accelerated examination program is
covered under OMB Control Number
0651-0031.

This pilot will support national and
international green technology
initiatives.

II. Method of Collection

Electronically using the USPTO
online filing system EFS—Web.

III. Data

OMB Number: 0651-0062.
Form Number(s): PTO/SB/420.

Type of Review: Revision of a
currently approved collection.

Affected Public: Individuals or
households; businesses or other for-
profits; and not-for-profit institutions.

Estimated Number of Respondents:
2,225 responses per year.

Estimated Time Per Response: The
USPTO estimates that it will take the
public between 1 hour and 10 hours to
gather the necessary information,
prepare the appropriate form or other
documents, and submit the information
to the USPTO.

Estimated Total Annual Respondent
Burden Hours: 3,850 hours per year.

Estimated Total Annual Respondent
Cost Burden: $1,251,250 per year. The
USPTO expects that the information in
this collection will be prepared by
attorneys. Using the professional rate of
$325 per hour for attorneys in private
firms, the USPTO estimates that the
respondent cost burden for this
collection will be approximately
$1,251,250 per year.

Estimated Estimated
. . annual
ltem Estimated time for response annual

responses burden

P hours
Request for Green Technology Pilot Program (PTO/SB/420) .........cccccenueee. T hOUP oo 2,000 2,000
Protests by the public against pending applications under 37 CFR 1.291 .... | 10 hours .... 65 650
Third-party submissions in published applications under 37 CFR 1.99 ......... 7.5 hours 160 1,200
LI = L OSSPSR 2,225 3,850

Estimated Total Annual Non-hour
Respondent Cost Burden: $36,410 per
year. There are no capital start-up or
maintenance costs associated with this
information collection. However, this
collection does have record keeping
costs and filing fees for the second or
subsequent protest filed by the same
real party in interest and for a third-
party submission under 37 CFR 1.99.

When submitting the information in
this collection to the USPTO
electronically through EFS-Web, the
applicant is strongly urged to retain a
copy of the file submitted to the USPTO
as evidence of authenticity in addition
to keeping the acknowledgment receipt
as clear evidence of the date the file was
received by the USPTO. The USPTO
estimates that it will take 2 minutes
(0.03 hours) to print and retain a copy
of the EFS—Web submissions and that
approximately 2,225 submissions per
year will be submitted electronically, for
a total of approximately 67 hours per

year for printing this receipt. Using the
paraprofessional rate of $100 per hour,
the USPTO estimates that the record
keeping cost associated with this
collection will be approximately $6,700
per year.

There is no fee for filing protests
under 37 CFR 1.291 unless the filed
protest is the second or subsequent
protest by the same real party in
interest, in which case the 37 CFR
1.17(i) fee of $130 must be included (the
USPTO estimates 7 of the 65 protests
filed per year will trigger this fee).
Third-party submissions under 37 CFR
1.99 must include the 37 CFR 1.17(p)
fee of $180. The USPTO estimates that
the total fees associated with this
collection will be approximately
$29,710 per year.

The total non-hour respondent cost
burden for this collection in the form of
record keeping costs ($6,700) and filing
fees ($29,710) is approximately $36,410
per year.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents; e.g., the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.
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Dated: October 14, 2010.
Susan K. Fawcett,

Records Officer, USPTO, Office of the Chief
Information Officer.

[FR Doc. 2010-26376 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-16-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 59—2010]

Proposed Foreign-Trade Zone—
Greenup and Boyd Counties,
Kentucky; Application and Public
Hearing

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Greenup Boyd Riverport
Authority to establish a general-purpose
foreign-trade zone in Greenup and Boyd
Counties, Kentucky, adjacent to the
Charleston CBP port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on October 15, 2010. The applicant is
authorized to make the proposal under
the Kentucky Revised Statutes section
65.530.

The proposed zone would consist of
one site covering 64 acres in Greenup
County, Kentucky: Proposed Site 1 (64
acres)—Greenup Boyd Riverport Site
located at 215 Pier One Drive, Wurtland.
The site is owned by the Greenup Boyd
Riverport Authority, Greenup and Boyd
County Fiscal Courts, and Great Lakes
Minerals, LLC.

The application indicates a need for
zone services in the Greenup and Boyd
Counties, Kentucky, area. Several firms
have indicated an interest in using zone
procedures for warehousing/distribution
activities for a variety of products.
Specific manufacturing approvals are
not being sought at this time. Such
requests would be made to the Board on
a case-by-case basis.

In accordance with the Board’s
regulations, Elizabeth Whiteman of the
FTZ Staff is designated examiner to
evaluate and analyze the facts and
information presented in the application
and case record and to report findings
and recommendations to the Board.

As part of the investigation, the
Commerce examiner will hold a public
hearing on November 5, 2010 at 9 a.m.,
at the Fiscal Court Room, beside the
Greenup County Courthouse on Main
Street, Greenup, Kentucky.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the

Board’s Executive Secretary at the
address below. The closing period for
their receipt is December 20, 2010.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period to January 3,
2011.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz.

For further information, contact
Elizabeth Whiteman at
Elizabeth.Whiteman@trade.gov or (202)
482-0473.

Dated: October 15, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-26420 Filed 10-19-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1715]

Approval for Expanded Manufacturing
Authority; Foreign-Trade Subzone 33E;
DNP IMS America Corporation
(Thermal Transfer Ribbon Printer Roll
Manufacturing); Mount Pleasant, PA

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a-81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Regional Industrial
Development Corporation of
Southwestern Pennsylvania, grantee of
FTZ 33, has requested an expansion of
the scope of manufacturing authority on
behalf of DNP IMS America Corporation
(DNP), within Subzone 33E in Mount
Pleasant, Pennsylvania, (FTZ Docket 9—
2010, filed 2/4/2010);

Whereas, notice inviting public
comment has been given in the Federal
Register (75 FR 6635-6636, 2/10/2010)
and the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to expand the scope
of manufacturing authority under zone
procedures to include activity related to
thermal transfer ribbon printer roll
manufacturing within Subzone 33E, as
described in the application and
Federal Register notice, is approved,
subject to the FTZ Act and the Board’s
regulations, including Section 400.28.

Signed at Washington, DG, this 7th day of
October 2010.

Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2010-26416 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-905]

Second Antidumping Duty
Administrative Review of Certain
Polyester Staple Fiber From the
People’s Republic of China: Extension
of Time Limit for the Final Results

Agency: Import Administration,
International Trade Administration,
Department of Commerce.

Dates: Effective Date: October 20,
2010.

For Further Information Contact:
Steven Hampton or Jerry Huang, AD/
CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—0116 or (202) 482—
4047, respectively.

Background

On July 14, 2010, the Department of
Commerce (“Department”) published in
the Federal Register the Preliminary
Results of the second administrative
review of certain polyester staple fiber
(“PSF”) from the People’s Republic of
China (“PRC”), covering the period June
1, 2008-May 31, 2009. Certain Polyester
Staple Fiber From the People’s Republic
of China: Notice of Preliminary Results
and Preliminary Rescission, in Part, of
the Antidumping Duty Administrative
Review, 75 FR 40777 (July 14, 2010)
(“Preliminary Results”).

Extension of Time Limit for the
Preliminary Results
Section 751(a)(3)(A) of the Tariff Act

of 1930, as amended (“the Act”),
requires the Department to issue the
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final results of an administrative review
within 120 days after the date on which
the Preliminary Results have been
published. If it is not practicable to
complete the review within the time
period, section 751(a)(3)(A) of the Act
allows the Department to extend this
deadline to a maximum of 180 days.
The current deadline for the completion
of the final results of this review is
November 11, 2010.

The Department has determined that
completion of the final results of this
review by the current deadline is not
practicable. The Department requires
more time to analyze a significant
amount of information pertaining to the
respondents’ corporate structure and
ownership, sales practices and
manufacturing methods, as well as the
labor wage rate surrogate value.
Therefore, given the number and
complexity of issues in this case, and in
accordance with section 751(a)(3)(A) of
the Act, we are extending the time
period for issuing the final results of
review until December 20, 2010.

This notice is published pursuant to
sections 751(1)(3)(A) and 777(i)(1) of the
Act and 19 CFR 351.213(h)(2).

Dated: October 13, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-26457 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-908]

First Administrative Review of Sodium
Hexametaphosphate From the
People’s Republic of China: Final
Results of the Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 15, 2010, the
Department of Commerce
(“Department”) published the
Preliminary Results of the first
administrative review of the
antidumping duty order on sodium
hexametaphosphate (“sodium hex”)
from the People’s Republic of China
(“PRC”).1 We gave interested parties an
opportunity to comment on the

1 See First Administrative Review of Sodium
Hexametaphosphate from the People’s Republic of
China: Notice of Preliminary Results of the
Antidumping Duty Administrative Review, 75 FR
19613 (April 15, 2010) (“Preliminary Results”).

Preliminary Results. Based upon our
analysis of the comments and
information received, we made changes
to the margin calculation for the final
results. We find that the sole
participating respondent in this review,
Hubei Xingfa Chemical Group Co., Ltd.
(“Xingfa”), sold subject merchandise at
less than normal value (“NV”) during the
period of review (“POR”), September 14,
2007-February 28, 2009.

DATES: Effective Date: October 20, 2010.
FOR FURTHER INFORMATION CONTACT: Paul
Walker, AD/CVD Operations, Office 9,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482-0413.
SUPPLEMENTARY INFORMATION:

Background

As noted above, on April 15, 2010, the
Department published the Preliminary
Results of this administrative review.
On August 10, 2010, the Department
published a notice extending the time
period for issuing the final results by 53
days to October 5, 2010.2 On October 5,
2010, the Department extended the time
period for issuing the final results by an
additional 7 days to October 12, 2010.3
On July 26, 2010, the Department placed
wage rate data on the record for
comment following the recent decision
in Dorbest Limited et al. v. United
States, 2009—-1257, —1266, issued by the
United States Court of Appeals for the
Federal Circuit (“CAFC”) on May 14,
2010.4 Between May 21, 2010 and
August 13, 2010, we received case and
rebuttal briefs from the Petitioners 5 and
Xingfa.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties are addressed
in the “First Administrative Review of
Sodium Hexametaphosphate from the
People’s Republic of China: Issues and
Decision Memorandum for the Final
Results,” which is dated concurrently
with this notice (“I&D Memo”). A list of
the issues which parties raised, and to
which we respond in the I&D Memo, is

2 See First Antidumping Duty Administrative
Review of Sodium Hexametaphosphate from the
People’s Republic of China: Extension of Time Limit
for the Final Results, 75 FR 48309 (August 10,
2010).

3 See First Antidumping Duty Administrative
Review of Sodium Hexametaphosphate from the
People’s Republic of China: Extension of Time Limit
for the Final Results, dated October 5, 2010.

4 See the “Changes Since the Preliminary Results”
section below for a detailed explanation of the
Department’s revised wage rate for these final
results.

5]ICL Performance Products and Innophos, Inc.
(collectively, the “Petitioners”).

attached to this notice as an Appendix.
The I&D Memo is a public document
and is on file in the Central Records
Unit (“CRU”), Main Commerce Building,
Room 7046, and is accessible on the
Department’s Web site at
http://www.trade.gov/ia. The paper
copy and electronic version of the
memorandum are identical in content.

Changes Since the Preliminary Results

Based on a review of the record, as
well as comments received from parties
regarding our Preliminary Results, we
have made revisions to Xingfa’s margin
calculation for the final results. We have
revised classifications for certain
expenses in the surrogate financial
ratios used in the Preliminary Results.
Specifically, we have excluded packing
costs and freight and forwarding costs
because it is the Department’s practice
to exclude certain expenses in order to
avoid double-counting costs where the
requisite data are available to do s0.6
Moreover, consistent with the
Department’s practice, we have
included purchased goods in the
denominator of the SG&A and profit
ratio calculations.”

Pursuant to a recent decision by the
CAFG,8 we have calculated a revised
hourly wage rate to use in valuing
Xingfa’s reported labor. The revised
wage rate is calculated by averaging
earnings and/or wages in countries that
are economically comparable to the PRC
and that are significant producers of
comparable merchandise.? Additionally,
we have revised the surrogate value for
sodium pyrophosphate.10

Scope of the Order

The merchandise subject to this
review is sodium hexametaphosphate.
Sodium hexametaphosphate is a water-
soluble polyphosphate glass that

6 See, e.g., Helical Spring Lock Washers From the
People’s Republic of China: Final Results of
Antidumping Duty Administrative Review, 73 FR
4175 (January 24, 2008) (where the Department
clearly articulated its practice to avoid double-
counting costs in calculating dumping margins); see
also 1&D Memo at Comment 4.

7 See Amended Final Results of the First
Antidumping Duty Administrative Review: Folding
Metal Tables and Chairs From the People’s
Republic of China, 70 FR 3187 (January 21, 2005);
see also 1&D Memo at Comment 4.

8 Dorbest v. United States, 604 F. 3d 1363 (Fed.
Cir. 2010).

9 See 1&D Memo at Comment 3E; see also Final
SV Memo for the details of the calculation and
supporting data.

10 See 1&D Memo at Comment 3A; see also
Memorandum to the File, through Scot T. Fullerton,
Program Manager, Office IX, from Paul Walker, Case
Analyst, Office IX, “First Administrative Review of
Sodium Hexametaphosphate from the People’s
Republic of China: Surrogate Factor Valuations for
the Final Results” (“Final SV Memo”), dated
concurrently with this notice.
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consists of a distribution of
polyphosphate chain lengths. It is a
collection of sodium polyphosphate
polymers built on repeating NaPOj3
units. Sodium hexametaphosphate has a
P»0Os content from 60 to 71 percent.
Alternate names for sodium
hexametaphosphate include the
following: Calgon; Calgon S; Glassy
Sodium Phosphate; Sodium
Polyphosphate, Glassy; Metaphosphoric
Acid; Sodium Salt; Sodium Acid
Metaphosphate; Graham’s Salt; Sodium
Hex; Polyphosphoric Acid, Sodium Salt;
Glass H; Hexaphos; Sodaphos; Vitrafos;
and BAC-N-FOS. Sodium
hexametaphosphate is typically sold as
a white powder or granule (crushed)
and may also be sold in the form of
sheets (glass) or as a liquid solution. It
is imported under heading
2835.39.5000, HTSUS. It may also be
imported as a blend or mixture under
heading 3824.90.3900, HTSUS. The
American Chemical Society, Chemical
Abstract Service (“CAS”) has assigned
the name “Polyphosphoric Acid,
Sodium Salt” to sodium
hexametaphosphate. The CAS registry
number is 68915-31-1. However,
sodium hexametaphosphate is
commonly identified by CAS No.
10124-56-8 in the market. For purposes
of the review, the narrative description
is dispositive, not the tariff heading,
CAS registry number or CAS name.

The product covered by this review
includes sodium hexametaphosphate in
all grades, whether food grade or
technical grade. The product covered by
this review includes sodium
hexametaphosphate without regard to
chain length i.e., whether regular or
long chain. The product covered by this
review includes sodium
hexametaphosphate without regard to
physical form, whether glass, sheet,
crushed, granule, powder, fines, or other
form, and whether or not in solution.

However, the product covered by this
review does not include sodium
hexametaphosphate when imported in a
blend with other materials in which the
sodium hexametaphosphate accounts
for less than 50 percent by volume of
the finished product.

Final Results of Review

The weighted-average dumping
margin for the POR is as follows:

Weighted
average
Manufacturer/exporter margin
(percent)
Hubei Xingfa ... 82.62

Assessment

Upon issuance of the final results, the
Department will determine, and U.S.
Customs and Border Protection (“CBP”)
shall assess, antidumping duties on all
appropriate entries. The Department
intends to issue assessment instructions
to CBP 15 days after the date of
publication of the final results of
review. Pursuant to 19 CFR
351.212(b)(1), we will calculate
importer-specific (or customer) ad
valorem duty assessment rates based on
the ratio of the total amount of the
dumping margins calculated for the
examined sales to the total entered
value of those same sales. In accordance
with 19 CFR 351.106(c)(2), we will
instruct CBP to liquidate, without regard
to antidumping duties, all entries of
subject merchandise during the POR for
which the importer-specific assessment
rate is zero or de minimis.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of these final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For the
exporters listed above, the cash deposit
rate will be the rate established in these
final results of review (except, if the rate
is zero or de minimis, i.e., less than 0.5
percent, a zero cash deposit rate will be
required for that company); (2) for
previously investigated or reviewed PRC
and non-PRC exporters not listed above
that have separate rates, the cash
deposit rate will continue to be the
exporter-specific rate published for the
most recent period; (3) for all PRC
exporters of subject merchandise which
have not been found to be entitled to a
separate rate, the cash deposit rate will
be the PRC-wide rate of 188.05 percent;
and (4) for all non-PRC exporters of
subject merchandise which have not
received their own rate, the cash deposit
rate will be the rate applicable to the
PRC exporters that supplied that non-
PRC exporter. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Reimbursement of Duties

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant

entries during this POR. Failure to
comply with this requirement could
result in the Department’s presumption
that reimbursement of antidumping
duties has occurred and the subsequent
assessment of doubled antidumping
duties.

Administrative Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APQO”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

We are issuing and publishing this
administrative review and notice in
accordance with sections 751(a)(1) and
777(i) of the Act.

Dated: October 12, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

Appendix I—Issues & Decision
Memorandum

Comment 1: Inputs to Inputs—Electricity
Comment 2: Date of Sale
Comment 3: Surrogate Values

A. Sodium Pyrophosphate

B. Coal

C. Coke

D. Phosphate Slag

E. Labor
Comment 4: Surrogate Financial Ratios
Comment 5: Placement of By-products in the

Normal Value Calculation

[FR Doc. 2010-26458 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-502]

Circular Welded Carbon Steel Pipes
and Tubes From Thailand: Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 13, 2010, the
Department of Commerce (the
Department) published the preliminary
results of administrative review of the
antidumping duty order on circular
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welded carbon steel pipes and tubes
(pipes and tubes) from Thailand. The
review was requested by Allied Tube
and Conduit Corporation (Allied Tube),
by Wheatland Tube Company
(Wheatland) (collectively, domestic
interested parties or petitioners), and by
Saha Thai Steel Pipe (Public) Company
Ltd. (Saha Thai) (respondent). This
review covers one producer/exporter of
the subject merchandise, Saha Thai. The
period of review (POR) is March 1, 2008
through February 28, 2009. Based on the
results of verification and our analysis
of the comments received, we have
made changes to the preliminary results,
which are discussed in the “Changes
Since the Preliminary Results” section
below. For the final dumping margins,
see the “Final Results of Review” section
below.

DATES: Effective Date: October 20, 2010.
FOR FURTHER INFORMATION CONTACT:
Myrna Lobo or Jacqueline Arrowsmith,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-2371 or (202) 482—
5255, respectively.

SUPPLEMENTARY INFORMATION:

Background

On April 13, 2010, the Department
published in the Federal Register the
preliminary results of administrative
review of the antidumping duty order
on pipes and tubes from Thailand. See
Circular Welded Carbon Steel Pipes and
Tubes from Thailand: Preliminary
Results and Rescission, in Part, of
Antidumping Duty Administrative
Review, 75 FR 18788 (April 13, 2010)
(Preliminary Results).

In the Preliminary Results, the
Department stated that its decision to
apply the quarterly cost methodology
and to perform quarterly price-to-price
comparisons raised a novel issue with
respect to the level of trade (LOT)
analysis of the pattern of price
differences and any possible LOT
adjustment warranted by that analysis.
The Department, therefore, invited
parties to comment on whether the
application of the quarterly cost
methodology necessarily requires an
evaluation on a quarterly basis of the
pattern of price differences and how any
such differences should be analyzed.
Parties were also invited to comment on
whether, if a pattern of price differences
is found to exist, any LOT adjustment
should be done on a yearly basis or on
a quarterly basis. On April 23, 2010, the
Department received comments from
Saha Thai.

On May 4, 2010 we revised the due
dates for comments on the Preliminary
Results, due to the anticipated timing of
verification, and informed parties of the
same. The Department conducted a
verification of Saha Thai’s questionnaire
responses in Bangkok, Thailand, from
July 12, 2010 through July 23, 2010. See
“Verification” section below.

On August 20, 2010 we informed
parties of the deadlines to comment on
the Preliminary Results and verification
reports and requested Saha Thai to
submit revised sales databases in view
of the minor corrections presented at
verification. On August 23, 2010 Saha
Thai submitted its revised sales
databases. On August 27, 2010 we
received a timely case brief from Saha
Thai, and on September 1, 2010, we
received a timely rebuttal brief from
Allied Tube on behalf of domestic
interested parties. The Department did
not receive a request for a hearing.

On May 21, 2010, the Department
extended the deadline for issuing the
final results until no later than October
12, 2010. See Circular Welded Carbon
Steel Pipes and Tubes from Thailand:
Extension of Time Limit for Final
Results of Antidumping Duty
Administrative Review, 75 FR 28557
(May 21, 2010). On October 12, 2010,
the Department tolled the deadline for
the final results by one day, to October
13, 2010, due to the occurrence of a fire
and the closure of the main Commerce
building on Friday, October 8, 2010.

Period of Review

The period of review (POR) is March
1, 2008 through February 28, 2009.

Scope of the Order

The products covered by this
antidumping order are certain welded
carbon steel pipes and tubes from
Thailand. The subject merchandise has
an outside diameter of 0.375 inches or
more, but not exceeding 16 inches.
These products, which are commonly
referred to in the industry as “standard
pipe” or “structural tubing” are
hereinafter designated as “pipes and
tubes.” The merchandise is classifiable
under the Harmonized Tariff Schedule
of the United States (HTSUS) item
numbers 7306.30.1000, 7306.30.5025,
7306.30.5032, 7306.30.5040,
7306.30.5055, 7306.30.5085 and
7306.30.5090. Although the HTSUS
subheadings are provided for the
convenience and purposes of CBP, our
written description of the scope is
dispositive.

Verification

As provided in section 782(i) of the
Tariff Act of 1930, as amended (“the

Act”), from July 12 through July 23,
2010, the Department verified the cost
and sales information submitted by
Saha Thai in its questionnaire responses
provided during the course of this
review. We used standard verification
procedures including examination of
relevant accounting and production
records, and original source documents
provided by the respondent. See
Memorandum from Heidi Schriefer,
Senior Accountant, to The File,
“Verification of the Cost Response of
Saha Thai Steel Pipe (Public) Company,
Limited, in the Antidumping Duty
Administrative Review of Circular
Welded Carbon Steel Pipes and Tubes
from Thailand,” dated August 17, 2010
(“Cost Verification Report”); see also
Memorandum from Jacqueline
Arrowsmith and Myrna Lobo,
International Trade Compliance
Analysts, to The File, “Verification of
the Sales Response of Saha Thai Steel
Pipe (Public) Co., Ltd. in the
Antidumping Review of Circular
Welded Carbon Steel Pipes and Tubes
from Thailand,” dated August 18, 2010
(“Sales Verification Report”). The public
versions of both verification reports are
on file in the Central Records Unit
(CRU), Room 7046 of the main
Commerce Building.

Analysis of Comments Received

The issues raised in the case and
rebuttal briefs by parties to this
administrative review are addressed in
the Memorandum from Susan H.
Kuhbach, Acting Deputy Assistant
Secretary for Antidumping and
Countervailing Duty Operations, to
Ronald K. Lorentzen, Assistant
Secretary for Import Administration,
“Issues and Decision Memorandum for
the Final Results of the Administrative
Review of the Antidumping Duty Order
on Circular Welded Carbon Steel Pipes
and Tubes from Thailand” (Decision
Memorandum), dated concurrently with
this notice and which is hereby adopted
by this notice. A list of the issues
addressed in the Decision Memorandum
is appended to this notice. The Decision
Memorandum is on file in the CRU, and
can be accessed directly on the Web at
http://ia.ita.doc.gov/frn. The paper copy
and electronic version of the Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on the results of verification
and our analysis of comments received,
we have made adjustments to our
margin calculations. At the preliminary
results, we made an adjustment under
section 773(f)(2) of the Act, the
“transactions disregarded rule,” to Saha
Thai’s purchases of coils from an
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affiliated party. We have now
determined that record evidence shows
that these transactions were made at
arm’s length prices, and thus we are not
making any adjustment under section
773(f)(2) of the Act for the final results.
In addition, we have revised the general
and administrative and financial
expense rates by no longer adjusting the
cost of goods sold denominator to reflect
an adjustment for the transactions
disregarded rule. Further, we have
revised the financial expense rate
calculation from the preliminary results
to exclude interest income generated
from long-term assets. We have revised
the calculation of the total cost of
manufacturing from the preliminary
results to exclude the “other materials”
(“OTHMAT”) field. We have determined
that this field serves only as a subtotal
of other material costs; therefore, the
inclusion of both the individual other
material cost fields and the “OTHMAT”
field double counts these costs. We have
also revised the calculation of the cost
of production to exclude the “DUTY”
field because these costs were already
included in the direct materials costs
field. We have also made adjustments to
hot-rolled coil costs, conversion costs,
and other material costs based on our
verification findings.

In addition, based on the results of
verification and the minor corrections
reported by Saha Thai at verification,
there are changes to the sales databases
including changes to U.S. sales ship
dates and certain U.S. and home market
movement and selling expenses, and the
correction of one reseller’s home market
prices. These adjustments are discussed
in detail in the Decision Memorandum;
and/or Memorandum to File from
Myrna Lobo, “Analysis of Saha Thai
Steel Pipe (Public) Company, Ltd., for
the Final Results of the Antidumping
Duty Administrative Review of Circular
Welded Carbon Steel Pipes and Tubes
from Thailand for the period 03/01/2008
through 02/28/2009,” dated
concurrently with this notice (“Final
Results Analysis Memorandum”); and/
or Memorandum to Neal M. Halper,
Director, Office of Accounting, from
Heidi K. Schriefer, Senior Accountant,
“Cost of Production and Constructed
Value Calculation Adjustments for the
Final Results—Saha Thai Steel Pipe
(Public) Company, Ltd.,” also dated
concurrently with this notice, all of
which are on file in the CRU.

Level of Trade (LOT)

In the Preliminary Results we
determined that Saha Thai had two
distinct levels of trade (LOT 1 and LOT
2) in the home market, and a single LOT
in the U.S. market which matched LOT

1 in the home market. For U.S. sales for
which there is not a match in the home
market at LOT 1, that are matched with
LOT 2 sales, we must consider whether
an LOT adjustment is warranted when
the difference in LOT is demonstrated to
affect price comparability, based on a
pattern of consistent price differences.
However, our decision to apply the
quarterly cost methodology raised a
novel issue with respect to the LOT
analysis of pattern of price differences
and any possible LOT adjustment based
on that analysis. We therefore invited
parties to comment on this issue and we
received comments from Saha Thai
recommending that the Department
calculate a POR-wide LOT adjustment
even when a quarterly methodology had
been used to calculate costs and make
price to price comparisons. However,
after incorporating all the changes to the
cost and sales information necessitated
by verification, we find that all of Saha
Thai’s U.S. market sales are matched to
sales in the home market at the same
level of trade. Therefore, there is no
basis for conducting a level of trade
analysis and an LOT adjustment is
unwarranted.

Final Results of Review

As a result of our review, we
determine that the following weighted-
average margin exists for the period of
March 1, 2008 through February 28,
2009:

Manufacturer/
exporter

Weighted-average
margin (percent)

Saha Thai Steel
Pipe (Public)

Company, Ltd .... 2.13

Assessment Rates

The Department shall determine, and
U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries. Pursuant to
19 CFR 351.212(b)(1) of the
Department’s regulations, the
Department calculates an assessment
rate for each importer of the subject
merchandise. The Department intends
to issue appropriate assessment
instructions directly to CBP 15 days
after the date of publication of these
final results of review.

The Department clarified its
“automatic assessment” regulation on
May 6, 2003 (68 FR 23954). This
clarification will apply to entries of
subject merchandise during the period
of review produced by the company
included in these final results of review
for which the reviewed company did
not know their merchandise was
destined for the United States. In such

instances, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate from the investigation if
there is no rate for the intermediate
company involved in the transaction.
For a full discussion of this clarification,
see Antidumping and Countervailing
Duty Proceedings: Assessment of
Antidumping Duties, 68 FR 23954 (May
6, 2003).

Cash Deposit Requirements

The following deposit requirements
will be effective upon publication of the
final results of this administrative
review for all shipments of subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date of these final
results, as provided by section
751(a)(2)(C) of the Act: (1) For the
company covered by this review, the
cash deposit rate will be the rate listed
above; (2) for merchandise exported by
producers or exporters not covered in
this review but covered in a previous
segment of this proceeding, the cash
deposit rate will continue to be the
company-specific rate published in the
most recent final results in which that
producer or exporter participated; (3) if
the exporter is not a firm covered in this
review or in any previous segment of
this proceeding, but the producer is, the
cash deposit rate will be that established
for the producer of the merchandise in
these final results of review or in the
most recent final results in which that
producer participated; and, (4) if neither
the exporter nor the producer is a firm
covered in this review or in any
previous segment of this proceeding, the
cash deposit rate will be 15.67 percent,
the all-others rate established in the less
than fair value investigation. See
Circular Welded Carbon Steel Pipes and
Tubes from Thailand: Final
Determination of Sales at Less Than
Fair Value, 51 FR 3384 (January 27,
1986).

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
of the Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred, and in the subsequent
assessment of double antidumping
duties.
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Notification Regarding Administrative
Protective Orders

This notice is the only reminder to
parties subject to the administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under the APO in accordance
with 19 CFR 351.305(a)(3) of the
Department’s regulations. Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
final results and this notice in
accordance with sections 751(a)(1) and
777(1)(1) of the Act.

Dated: October 13, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

Appendix I—Issues in Decision
Memorandum Circular Welded Carbon
Steel Pipes and Tubes From Thailand
Final Results of Antidumping Duty
Administrative Review for the Period of
Review: 3/1/2008—2/28/2009

Comment 1: Analysis of Transactions With
an Affiliated Supplier

Comment 2: Treatment of Unpaid Exempted
Duties

Comment 3: Use of Single Average Coil Costs

Comment 4: Use of Lower of Cost or Market
(LCM) Write-Down for Raw Materials

Comment 5: Treatment of LCM Write-Downs
When Using the Alternative Cost
Methodology

Comment 6: Annualizing Costs Over the
Entire Cost Reporting Period

Comment 7: Total Cost Reconciliation

Comment 8: Treatment of Paid Import Duties
on Raw Materials

Comment 9: Treatment of Other Material
Costs

Comment 10: Level of Trade Adjustment

Comment 11: Use of the Zeroing
Methodology

[FR Doc. 2010-26424 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1714]

Grant of Authority for Subzone Status;
VF Corporation (Apparel, Footwear and
Luggage Distribution), Martinsville, VA

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment
* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs and Border
Protection ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, the New River Economic
Development Alliance, Inc., grantee of
Foreign-Trade Zone 238, has made
application to the Board for authority to
establish a special-purpose subzone at
the warehouse/distribution facilities of
VF Corporation, located in Martinsville,
Virginia (FTZ Docket 54-2009, filed 12/
02/2009);

Whereas, notice inviting public
comment has been given in the Federal
Register (74 FR 66621-66622, 12/16/
2009) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
grants authority for subzone status for
activity related to apparel, footwear and
luggage warehousing and distribution at
the facilities of VF Corporation, located
in Martinsville, Virginia (Subzone
238A), as described in the application
and Federal Register notice, subject to
the FTZ Act and the Board’s regulations,
including Section 400.28.

Signed at Washington, DC this 7th day of
October 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2010-26418 Filed 10-19-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Commerce Spectrum Management
Advisory Committee Meeting

AGENCY: National Telecommunications
and Information Administration, U.S.
Department of Commerce.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
public meeting of the Commerce
Spectrum Management Advisory
Committee (Committee). The Committee
provides advice to the Assistant
Secretary of Commerce for
Communications and Information on
spectrum management policy matters.

DATES: The meeting will be held on
November 8, 2010, from 10 a.m. to 1
p.m., Eastern Standard Time.

ADDRESSES: The meeting will be held at
the U.S. Department of Commerce, 1401
Constitution Avenue, NW., Room 4830,
Washington, DC. Public comments may
be mailed to Commerce Spectrum
Management Advisory Committee,
National Telecommunications and
Information Administration, 1401
Constitution Avenue, NW., Room 4725,
Washington, DC 20230, or e-mailed to
spectrumadvisory@ntia.doc.gov.

FOR FURTHER INFORMATION CONTACT: Joe
Gattuso, Designated Federal Officer, at
(202) 482-0977 or
jgattuso@ntia.doc.gov; and/or visit
NTIA’s Web site at http://
www.ntia.doc.gov/advisory/spectrum.

SUPPLEMENTARY INFORMATION:

Background: The Committee provides
advice to the Assistant Secretary of
Commerce for Communications and
Information on needed reforms to
domestic spectrum policies and
management in order to: License radio
frequencies in a way that maximizes
their public benefits; keep wireless
networks open to innovation; and make
wireless services available to all
Americans (see charter, at http://www.
ntia.doc.gov/advisory/spectrum/csmac_
charter.html). This Committee is subject
to the Federal Advisory Committee Act
(FACA), 5 U.S.C. App. 2, and is
consistent with the National
Telecommunications and Information
Administration Act, 47 U.S.C. 904(b).
The Committee functions solely as an
advisory body in compliance with the
FACA. For more information about the
Committee visit: hitp://www.ntia.doc.
gov/advisory/spectrum.

Matters to be Considered: The
Committee will hear presentations on
issues and will receive status reports


http://www.ntia.doc.gov/advisory/spectrum/csmac_charter.html
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and draft recommendations from one or
more of its subcommittees. NTIA will
post a detailed agenda on its Web site,
http://www.ntia.doc.gov, prior to the
meeting. There also will be an
opportunity for public comment at the
meeting.

Time and Date: The meeting will be
held on November 8, 2010, from 10 a.m.
to 1 p.m., Eastern Standard Time. The
times and the agenda topics are subject
to change. The meeting may be webcast
or made available via audio link. Please
refer to NTIA’s Web site, http://www.
ntia.doc.gov, for the most up-to-date
meeting agenda and access information.

Place: The meeting will be held at the
U.S. Department of Commerce, National
Telecommunications and Information
Administration, 1401 Constitution
Avenue, NW., Room 4830, Washington,
DC. The meeting will be open to the
public and press on a first-come, first-
served basis. Space is limited. The
public meeting is physically accessible
to people with disabilities. Individuals
requiring accommodations, such as sign
language interpretation or other
ancillary aids, are asked to notify Mr.
Gattuso, at (202) 482—0977 or
jgattuso@ntia.doc.gov, at least five (5)
business days before the meeting.

Status: Interested parties are invited
to attend and to submit written
comments to the Committee at any time
before or after the meeting. Parties
wishing to submit written comments for
consideration by the Committee in
advance of this meeting should send
them to NTIA’s Washington, DC office
at the above-listed address and such
comments must be received by close of
business on November 3, 2010, to
provide sufficient time for review.
Comments received after November 3,
2010, will be distributed to the
Committee, but may not be reviewed
prior to the meeting. It would be helpful
if paper submissions also include a
compact disc (CD) in HTML, ASCII,
Word or WordPerfect format (please
specify version). CDs should be labeled
with the name and organizational
affiliation of the filer, and the name of
the word processing program used to
create the document. Alternatively,
comments may be submitted
electronically to
spectrumadvisory@ntia.doc.gov.
Comments provided via electronic mail
also may be submitted in one or more
of the formats specified above.

Records: NTIA maintains records of
all Committee proceedings. Committee
records are available for public
inspection at NTIA’s Washington, DC
office at the address above. Documents
including the Committee’s charter,
membership list, agendas, minutes, and

any reports are available on NTIA’s

Committee Web page at http://www.

ntia.doc.gov/advisory/spectrum.
Dated: October 15, 2010.

Kathy D. Smith,

Chief Counsel, National Telecommunications
and Information Administration.

[FR Doc. 2010-26382 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-60-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Transportation and Related Equipment
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Transportation and Related
Equipment Technical Advisory
Committee will meet on November 4,
2010, 9:30 a.m., in the Herbert C.
Hoover Building, Room 6087B, 14th
Street between Constitution &
Pennsylvania Avenues, NW.,
Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration
with respect to technical questions that
affect the level of export controls
applicable to transportation and related
equipment or technology.

Public Session

1. Welcome and Introductions.
2. Review Status of Working Groups.
3. Proposals from the Public.

Closed Session

4. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 §§10(a)(1) and 10(a)(3).

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov no later than
October 26, 2010.

A limited number of seats will be
available during the public session of
the meeting. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. The public
may submit written statements at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the Committee
suggests that presenters forward the
public presentation materials prior to
the meeting to Ms. Springer via email.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on October 15,

2010, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 §§(10)(d)),
that the portion of the meeting dealing
with matters the disclosure of portion of
the meeting dealing with matters the
disclosure of which would be likely to
frustrate significantly implementation of
an agency action as described in 5
U.S.C. 552b(c)(9)(B) shall be exempt
from the provisions relating to public
meetings found in 5 U.S.C. app. 2
§§10(a)(1) and 10(a)(3). The remaining
portions of the meeting will be open to
the public.

For more information, call Yvette
Springer at (202) 482-2813.

Dated: October 15, 2010.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 201026408 Filed 10-19-10; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-351-829]

Certain Hot-Rolled Flat-Rolled Carbon-
Quality Steel Products From Brazil:
Preliminary Results of Countervailing
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
countervailing duty (CVD) order on
certain hot-rolled flat-rolled carbon-
quality steel products (HRS) from Brazil
for the period January 1, 2008 through
December 31, 2008. For information on
the net subsidy for the company
reviewed, see the “Preliminary Results
of Administrative Review” section of
this notice. Interested parties are invited
to comment on the preliminary results
of this administrative review. See the
“Disclosure and Public Comment”
section of this notice, below.

DATES: Effective Date: October 20, 2010.

FOR FURTHER INFORMATION CONTACT:
Myrna Lobo, Justin Neuman or Milton
Koch, AD/CVD Operations, Office 6,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-2371,
(202) 482-0486 and (202) 482—-2584,
respectively.

SUPPLEMENTARY INFORMATION:
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Background

On September 17, 2004, the
Department published in the Federal
Register the CVD order on HRS from
Brazil. See Agreement Suspending the
Countervailing Duty Investigation on
Hot-Rolled Flat-Rolled Carbon-Quality
Steel From Brazil; Termination of
Suspension Agreement and Notice of
Countervailing Duty Order, 69 FR 56040
(September 17, 2004) (HRS Order). The
order was issued five years after the
completion of the countervailing duty
investigation, and after the termination
of the agreement that suspended the
investigation. See Suspension of
Countervailing Duty Investigation:
Certain Hot-Rolled Flat-Rolled Carbon-
Quality Steel Products from Brazil, 64
FR 38797 (July 19, 1999); see also Final
Affirmative Countervailing Duty
Determination: Certain Hot-Rolled Flat-
Rolled Carbon-Quality Steel Products
from Brazil, 64 FR 38742 (July 19, 1999)
(HRS Final Determination).

On September 1, 2009, the
Department published in the Federal
Register a notice of opportunity to
request an administrative review of this
order. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
to Request Administrative Review, 74
FR 45179 (September 1, 2009). On
September 30, 2009, the Department
received a timely request from Usinas
Siderurgicas de Minas Gerais
(USIMINAS) and its subsidiary,
Companhia Siderurgica Paulista
(COSIPA), to conduct an administrative
review of the countervailing duty order
applicable to its exports to the United
States for the period of January 1
through December 31, 2008. USIMINAS
and COSIPA (collectively, USIMINAS/
COSIPA) are related companies that
produce and export subject
merchandise. On October 26, 2009, the
Department initiated an administrative
review of the CVD order on HRS from
Brazil covering USIMINAS/COSIPA for
the period January 1, 2008 through
December 1, 2008. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 74 FR 54956
(October 26, 2009).

The Department issued questionnaires
to the Government of Brazil (GOB) and
USIMINAS/COSIPA on December 10,
2009. USIMINAS/COSIPA submitted
their joint questionnaire response on
February 1, 2010. On February 4, 2010,
the GOB submitted its questionnaire
response. Subsequently, at the
Department’s request, USIMINAS/
COSIPA submitted a revised copy of
their original questionnaire response

removing unrelated materials
inadvertently included in the original
response.

On February 3, 2010, United States
Steel Corporation (petitioner) submitted
a timely request for the Department to
conduct on-site verifications of the
questionnaire responses submitted by
USIMINAS/COSIPA and the GOB. On
March 5, 2010, in response to a request
from the petitioner, the Department
extended the deadline for the
submission of new factual information
to April 1, 2010. On April 1, 2010,
petitioner submitted factual information
for consideration in this administrative
review. On June 7, 2010, the Department
extended the time limit for the
preliminary results of the countervailing
duty administrative review until
October 7, 2010. See Certain Hot-Rolled
Flat-Rolled Carbon-Quality Steel
Products from Brazil: Extension of Time
Limit for Preliminary Results of
Countervailing Duty Administrative
Review, 75 FR 32160 (June 7, 2010).
Included in this extension was the
Department’s decision to toll all
deadlines related to this proceeding by
seven days due to the closure of the
Federal Government from February 5
through February 12, 2010. See
Memorandum to the Record from
Ronald K. Lorentzen, Deputy Assistant
Secretary for Import Administration,
regarding “Tolling of Administrative
Deadlines As a Result of the
Government Closure During the Recent
Snowstorm” (February 12, 2010).

The Department issued supplemental
questionnaires to the GOB and
USIMINAS/COSIPA on June 25, 2010.
On July 26 and 27, respectively, the
GOB and USIMINAS/COSIPA submitted
their supplemental responses. The
Department issued supplemental
questionnaires to the GOB and
USIMINAS/COSIPA on September 14,
2010. On September 24 and 27,
respectively, the GOB and USIMINAS/
COSIPA submitted their supplemental
responses. On September 28,
USIMINAS/COSIPA submitted
additional supplemental information
requested by the Department.

Scope of the Order

For purposes of this review, the
products covered are certain hot-rolled
flat-rolled carbon-quality steel products
of a rectangular shape, of a width of 0.5
inch or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers)
regardless of thickness, and in straight
lengths, of a thickness less than 4.75

mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm and of a thickness
of not less than 4 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of these investigations.

Specifically included in this scope are
vacuum degassed, fully stabilized
(commonly referred to as interstitial-free
(“IF”)) steels, high strength low alloy
(“HSLA”) steels, and the substrate for
motor lamination steels. IF steels are
recognized as low carbon steels with
micro-alloying levels of elements such
as titanium and/or niobium added to
stabilize carbon and nitrogen elements.
HSLA steels are recognized as steels
with micro-alloying levels of elements
such as chromium, copper, niobium,
titanium, vanadium, and molybdenum.
The substrate for motor lamination
steels contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this investigation, regardless of
HTSUS definitions, are products in
which: (1) Iron predominates, by
weight, over each of the other contained
elements; (2) the carbon content is 2
percent or less, by weight; and (3) none
of the elements listed below exceeds the
quantity, by weight, respectively
indicated: 1.80 percent of manganese, or
1.50 percent of silicon, or 1.00 percent
of copper, or 0.50 percent of aluminum,
or 1.25 percent of chromium, or 0.30
percent of cobalt, or 0.40 percent of
lead, or 1.25 percent of nickel, or 0.30
percent of tungsten, or 0.012 percent of
boron, or 0.10 percent of molybdenum,
or 0.10 percent of niobium, or 0.41
percent of titanium, or 0.15 percent of
vanadium, or 0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this order
unless otherwise excluded. The
following products, by way of example,
are outside and/or specifically excluded
from the scope of this order:

¢ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including e.g., ASTM specifications
A543, A387, A514, A517, and A506).

e SAE/AISI grades of series 2300 and
higher.

¢ Ball bearing steels, as defined in the
HTSUS.

e Tool steels, as defined in the
HTSUS.

¢ Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 1.50 percent.
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e ASTM specifications A710 and
A736.

e USS Abrasion-resistant steels (USS
AR 400, USS AR 500).

¢ Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

[In percent]
Mn P S : Ni
c (max) (max) (max) Si Cr Cu (max)
0.10-0.14 0.90 0.025 0.005 0.30-0.50 0.30-0.50 0.20-0.40 0.20

Width = 44.80 inches maximum,;
Thickness = 0.063—-0.198 inches;
Yield

Strength = 50,000 ksi minimum; Tensile
Strength = 70,000-88,000 psi.

e Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

[In percent]
P S : Cu Ni
c Mn (max) (max) Si Cr (max) (max) Mo
0.10-0.16 0.70-0.90 0.025 0.006 0.30-0.50 0.30-0.50 0.25 0.20 0.21

Width = 44.80 inches maximum;

Thickness = 0.350 inches maximum;

Yield Strength = 80,000 ksi minimum;
Tensile Strength = 105,000 psi Aim.

mechanical specifications:

¢ Hot-rolled steel coil which meets
the following chemical, physical and

[In percent]
P S : Ni V (wt.) Cb
c Mn (max) (max) Si Cr Cu (max) (max) (max)
0.10-0.14 1.30-1.80 0.025 0.005 0.30-0.50 0.50-0.70 0.20-0.40 0.20 0.10 0.08

Width = 44.80 inches maximum;

Thickness = 0.350 inches maximum;

Yield Strength = 80,000 ksi minimum;
Tensile Strength = 105,000 psi Aim.

¢ Hot-rolled steel coil which meets
the following chemical, physical and
mechanical specifications:

[In percent]
C Mn P Si Cr Cu Ni Nb Ca Al
(max) (max) (max) (max) (max) (max) (max) (max) (min)
0.15 1.40 0.025 0.010 0.50 1.00 0.50 0.20 0.005 Treated 0.01-0.07

Width = 39.37 inches; Thickness =
0.181 inches maximum; Yield
Strength = 70,000 psi minimum for
thicknesses < 0.148 inches and 65,000
psi minimum for thicknesses > 0.148
inches; Tensile Strength = 80,000 psi
minimum.

e Hot-rolled dual phase steel, phase-
hardened, primarily with a ferritic-
martensitic microstructure, contains 0.9
percent up to and including 1.5 percent
silicon by weight, further characterized
by either (i) tensile strength between
540 N/mm2 and 640 N/mm2 and an
elongation percentage > 26 percent for
thicknesses of 2 mm and above, or (ii)

a tensile strength between 590 N/mm2
and 690 N/mm2 and an elongation
percentage > 25 percent for thicknesses
of 2 mm and above.

e Hot-rolled bearing quality steel,
SAE grade 1050, in coils, with an
inclusion rating of 1.0 maximum per

ASTME 45, Method A, with excellent
surface quality and chemistry
restrictions as follows: 0.012 percent
maximum phosphorus, 0.015 percent
maximum sulfur, and 0.20 percent
maximum residuals including 0.15
percent maximum chromium.

e Grade ASTM A570-50 hot-rolled
steel sheet in coils or cut lengths, width
of 74 inches (nominal, within ASTM
tolerances), thickness of 11 gauge (0.119
inch nominal), mill edge and skin
passed, with a minimum copper content
0f 0.20%.

The merchandise subject to this order
is classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
at subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,

7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7211.14.00.90, 7211.19.15.00,
7211.19.20.00, 7211.19.30.00,
7211.19.45.00, 7211.19.60.00,
7211.19.75.30, 7211.19.75.60,
7211.19.75.90, 7212.40.10.00,
7212.40.50.00, 7212.50.00.00. Certain
hot-rolled flat-rolled carbon-quality
steel covered by this order, including:
vacuum degassed, fully stabilized; high
strength low alloy; and the substrate for
motor lamination steel may also enter
under the following tariff numbers:
7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
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7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Although the HTSUS
subheadings are provided for
convenience and Customs purposes, the
written description of the merchandise
covered by this order is dispositive.

Period of Review

The period for which we are
measuring subsidies, i.e., the period of
review (POR), is January 1, 2008
through December 31, 2008.

Subsidies Valuation Information

Cross-Ownership

The Department’s regulations state
that cross-ownership exists between two
or more corporations where one
corporation can use or direct the
individual assets of the other
corporation(s) in essentially the same
ways it can use its own assets. See 19
CFR 351.525(b)(6)(vi). The regulation
specifies that this standard will
normally be met where there is a
majority voting ownership interest
between two corporations or through
common ownership of two (or more)
corporations. Id. The preamble to the
Department’s regulations further
clarifies the Department’s cross-
ownership standard. See Countervailing
Duties; Final Rule, 63 FR 65347, 65401
(November 25, 1998) (CVD Preamble).
According to the CVD Preamble,
relationships captured by the cross-
ownership definition include those
where the interests of two corporations
have merged to such a degree that one
corporation can use or direct the
individual assets (including subsidy
benefits) of the other corporation in
essentially the same way it can use its
own assets (including subsidy benefits).
Id. The cross-ownership standard does
not require one corporation to own 100
percent of the other corporation. In
certain circumstances, a large minority
voting interest (for example, 40 percent)
or a “golden share” may also result in
cross-ownership. Id. at 65401.

As such, the Department’s regulations
make it clear that we must examine the
facts presented in each case in order to
determine whether cross-ownership
exists. If we find that cross-ownership
exists and if one or more of the
relationships identified in 19 CFR
351.525(b)(6) exists, we treat all cross-
owned companies, to which at least one
of those relationships applies, as one
company, and calculate a single rate for
any countervailable subsidies that we
identify and measure, in accordance
with 19 CFR 351.525(b)(6).

Further, in accordance with 19 CFR
351.525(b)(6)(iv), if the Department
determines that the suppliers of inputs
primarily dedicated to the production of
the downstream product are cross-
owned with the producers/exporters
under investigation, then the
Department will treat subsidies
provided to the input producers as
subsidies attributable to the production
of the downstream product.

In the original HRS investigation in
1999, the Department determined that
USIMINAS and COSIPA should be
treated as a single company because of
USIMINAS’ 49.79 percent ownership
stake in COSIPA and the fact that both
companies produced subject
merchandise. See HRS Final
Determination at 38744. This finding on
the relationship between USIMINAS
and COSIPA was reaffirmed in the
Department’s countervailing duty
investigation in 2002 of certain cold-
rolled carbon steel flat products (CRS)
from Brazil, in which both USIMINAS
and COSIPA were respondents. See
Final Affirmative Countervailing Duty
Determination: Certain Cold-Rolled
Carbon Steel Flat Products From Brazil,
67 FR 62128 (October 3, 2002) (CRS
Final Determination) and the
accompanying Issues and Decision
Memorandum (CRS I&D Memorandum)
at 4-5. Since the CRS investigation,
COSIPA has become a wholly-owned
subsidiary of USIMINAS, and remained
so throughout the current POR. COSIPA
produced the same steel products as its
parent company; USIMINAS produced
audited consolidated financial
statements for 2008 that included
COSIPA’s financial information; and
COSIPA’s own audited financial
statement for 2008 indicates that the
majority of its Board of Directors also
hold positions on USIMINAS’ Executive
Board. Based on this information, the
Department has determined that
USIMINAS and COSIPA were cross-
owned during the POR in accordance
with 19 CFR 351.525(b)(6)(vi). Further,
since they both produce and export
subject merchandise, we are treating
them as a single entity, USIMINAS/
COSIPA.

USIMINAS/COSIPA reported
affiliations during the POR with three
warehousing/processing/distributing
companies involved in the production
and sale of HRS, Fasal, S.A. (Fasal),
Dufer, S.A. (Dufer), and Rio Negro
Comercio e Industrial (Rio Negro), and
two of its suppliers of iron ore
consumed in the production of HRS,
Mineracédo J. Mendes Ltda. (J. Mendes)
and Companhia do Vale do Rio Doce
(Vale). To the extent that the subsidies
we are investigating are conferred on

these companies, we must examine
whether cross-ownership exists among
and across producers, the inventory/
processing/distributor companies, and
the iron ore producers/suppliers.

USIMINAS/COSIPA submitted
information indicating that at the
beginning of 2008, COSIPA owned 51
percent of Dufer. In October 2008,
COSIPA purchased the remaining shares
of Dufer, making the company a wholly-
owned subsidiary of COSIPA.
USIMINAS/COSIPA also reported in its
July 27, 2010 supplemental
questionnaire response that “some
members of Usiminas’ (Cospa’s) {sic}
top management also sat on Dufer’s
board of directors.” USIMINAS/COSIPA
indicates that it was the sole supplier of
all the steel products that Dufer sells or
further processes. Based on this
information, we preliminarily determine
that Dufer and USIMINAS/COSIPA
were cross-owned during the POR in
accordance with 19 CFR
351.525(b)(6)(vi).

During the POR, USIMINAS owned
65.69 percent of Rio Negro’s shares.
Respondents also indicate in their July
27, 2010 response that “(s)Jome members
of Usiminas’ top management also sit on
Rio Negro’s board of directors.”
USIMINAS/COSIPA indicates that it
was the sole supplier of all steel that Rio
Negro sells or processes. Based on this
information, we preliminarily determine
that Rio Negro and USIMINAS/COSIPA
were cross-owned during the POR in
accordance with 19 CFR
351.525(b)(6)(vi).

On February 1, 2008, USIMINAS/
COSIPA acquired all the shares of J.
Mendes and its wholly-owned
s