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DEPARTMENT OF LABOR

Office of Workers’ Compensation
Programs

20 CFR Chapter Vi

RIN 1290-AA24

Technical Amendment

AGENCY: Office of Workers’
Compensation Programs, Labor.
ACTION: Final rule.

SUMMARY: The Department of Labor is
revising its regulations to reflect the
Secretary’s delegation of authority to
administer the Longshore and Harbor
Workers Compensation Act and its
extensions (LHWCA) and the Black
Lung Benefits Act (BLBA) to the
Director, Office of Workers’
Compensation Programs (OWCP). This
authority previously resided with the
Employment Standards Administration
(ESA), which has now been dissolved.
DATES: Effective October 15, 2010.

FOR FURTHER INFORMATION CONTACT:
Shelby Hallmark, Director, Office of
Workers’ Compensation Programs, U.S.
Department of Labor, Room S-3524, 200
Constitution Avenue, NW., Washington,
DC 20210. Telephone: (202) 693—0031
(this is not a toll-free number). TTY/
TDD callers may dial toll free 1-800—
877-8339 for further information.
SUPPLEMENTARY INFORMATION:

I. Background of This Rulemaking

Prior to November 8, 2009, the
Secretary had delegated her statutory
authority to administer the LHWCA and
the BLBA to the Assistant Secretary for
the Employment Standards
Administration. Secretary’s Order 13—
71, 36 FR 8755 [May 12, 1971). The
Assistant Secretary, in turn, delegated
authority to administer both programs to
OWCP, one of ESA’s sub-agencies.

On November 8, 2009, the Secretary
dissolved ESA into its constituent

components. See Secretary’s Order 10—
2009, 74 FR 58834 (Nov. 13, 2009). The
Secretary then delegated her authority
to administer the LHWCA and the BLBA
directly to the Director, OWCP. Id. The
changes made by this rule simply reflect
this administrative reorganization and
do not change any substantive rule
governing administration of these
statutes.

II. Summary of the Rule

A. Revision of 20 CFR Chapter VI
Heading

This rule revises the heading of 20
CFR chapter VI, which contains
regulations governing the
administration of the LHWCA and the
BLBA. (A full list of citations for the
statutes addressed by 20 CFR chapter VI
is set forth at 20 CFR 701.101.) The rule
replaces the title “Employment
Standards Administration, Department
of Labor” with “Office of Workers’
Compensation Programs, Department of
Labor.” The heading change reflects the
abolition of ESA and the Secretary’s
current delegation of administrative
authority over the LHWCA and the
BLBA to OWCP.

B. Section 701.201 Office of Workers’
Compensation Programs

This rule has been revised to remove
references and cross-references to the
now-dissolved ESA and to clarify the
Secretary’s delegation of authority for
the administration of the LHWCA and
the BLBA to OWCP.

III. Statutory Authority

Section 39(a) of the LHWCA (33
U.S.C. 939(a)) and sections 411(b) and
426(a) of the BLBA (30 U.S.C. 921(b)
and 936(a)); 5 U.S.C. 301 (Departmental
Regulations); 29 U.S.C. 551 et seq.
(Establishment of Department;
Secretary; Seal); and Reorganization
Plan No. 6 1950 (5 U.S.C. App. 1 Reorg.
Plan 6 1950) authorize the Secretary of
Labor to prescribe rules and regulations
necessary for the administration and
enforcement of the LHWCA and the
BLBA.

IV. Rulemaking Analyses

Administrative Procedure Act

Section 553 of the Administrative
Procedure Act (APA) exempts “rules of
agency organization, procedure, or
practice” from proposed rulemaking
(i.e., notice-and-comment rulemaking).

5 U.S.C. 553(b)(3)(A). Rules are also
exempt when an agency finds “good
cause” that notice and comment
rulemaking procedures would be
“impracticable, unnecessary, or contrary
to the public interest.” 5 U.S.C.
553(b)(3)(B). An agency may similarly
make the rule effective upon publication
when it determines that delaying the
effective date of the rule, as normally
required by 5 U.S.C. 553, is unnecessary
and good cause exists to make the rule
effective immediately. 5 U.S.C.
553(d)(3).

Here, the Department has determined
that this rulemaking meets the notice-
and-comment exemption requirements
in 5 U.S.C. 553(b)(3)(A) and (b)(3)(B).
The Department’s revisions to the 20
CFR chapter VI heading and § 701.201
pertain solely to the delegation of
administrative authority within the
Department, and do not alter any
substantive standard. The Department
does not believe public comment is
necessary for these minor revisions. For
these reasons, the Department also finds
that good cause exists under 5 U.S.C.
553(d)(3) to make the revisions effective
immediately upon publication in the
Federal Register.

Regulatory Flexibility Act

Because the Department has
concluded that this action is not subject
to the Administrative Procedure Act’s
proposed rulemaking requirements, it is
not subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Unfunded Mandates Reform Act

This action does not significantly or
uniquely affect small governments or
impose a significant intergovernmental
mandate (2 U.S.C. 1531 et seq.).

Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.).

Executive Order 12866

This action is not a “significant
regulatory action” and is therefore not
subject to review by the Office of
Management and Budget under
Executive Order 12866 (58 FR 51735
(Oct. 4, 1993)).
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Executive Order 13132 (Federalism)

The Department has reviewed this
proposed rule in accordance with
Executive Order 13132 regarding
federalism, and has determined that it
does not have “federalism implications.”
The rule will not “have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

List of Subjects in 20 CFR Part 701

Longshore and harbor workers,
Organization and functions (government
agencies), Workers’ compensation.

m Based on the authority and reasons set
forth in the preamble, 20 CFR chapter VI
is amended to read as follows:

CHAPTER VI—OFFICE OF WORKERS’
COMPENSATION PROGRAMS,
DEPARTMENT OF LABOR

m 1. Revise the chapter heading of 20
CFR chapter VI to read as shown above.

PART 701—GENERAL;
ADMINISTERING AGENCY;
DEFINITIONS AND USE OF TERMS

m 2. The authority citation for part 701
is revised to read as follows:

Authority: 5 U.S.C. 301 and 8171 et seq.;
33 U.S.C. 939; 36 D.C. Code 501 et seq.; 42
U.S.C. 1651 et seq.; 43 U.S.C. 1331;
Reorganization Plan No. 6 of 1950, 15 FR
3174, 3 CFR, 1949-1953 Comp., p. 1004, 64
Stat. 1263; Secretary’s Order 10-2009, 74 FR
58834 (Nov. 13, 2009).

m 3. Revise § 701.201 to read as follows:

§701.201 Office of Workers’
Compensation Programs.

The Office of Workers’ Compensation
Programs is responsible for
administering the LHWCA and its
extensions.

Signed at Washington, DG, this 5th day of
October 2010.
Seth D. Harris,
Deputy Secretary.
[FR Doc. 2010-25521 Filed 10-14—-10; 8:45 am]
BILLING CODE 4510-23-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9502]
RIN 1545-BF90

Exclusions From Gross Income of
Foreign Corporations; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to final regulations (TD
9502) that were published in the
Federal Register on Friday, September
17, 2010 (75 FR 56858) under section
883(a) and (c) of the Internal Revenue
Code, concerning the exclusion from
gross income of income derived by
certain foreign corporations from the
international operation of ships or
aircraft.

DATES: This correction is effective on
October 15, 2010, and is applicable on
September 17, 2010.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Bray, (202) 622—3880 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9502) that
are the subject of this document are
under section 883 of the Internal
Revenue Code.

Need for Correction

As published, the final regulations
(TD 9502) contain errors that may prove
to be misleading and are in need of
clarification.

List of Subjects in 26 CFR Part 1
Income taxes, Reporting and

recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.883-2 is amended by

revising paragraph (f)(4)(ii)(C) to read as
follows:

§1.883-2 Treatment of publicly-traded
corporations.
* * * * *

(f) I
(4) * x %
(ii) * *x %

(C) The number of days during the
taxable year of the foreign corporation
that such qualified shareholders owned,
directly or indirectly, their shares in the

closely held block of stock.

* * * * *

m Par. 3. Section 1.883-5 is amended by
revising the heading of paragraph (d) to
read as follows:

§1.883-5 Effective/applicability dates.

* * * * *

(d) Effective/applicability dates.

* %

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).
[FR Doc. 2010-25950 Filed 10-14-10; 8:45 am]
BILLING CODE 4830-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends
Pension Benefit Guaranty Corporation’s
regulation on Benefits Payable in
Terminated Single-Employer Plans to
prescribe interest assumptions under
the regulation for valuation dates in
November 2010. Interest assumptions
are also published on PBGC’s Web site
(http://www.pbgc.gov).

DATES: Effective November 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulation on Benefits Payable in
Terminated Single-Employer Plans (29
CFR part 4022) prescribes actuarial
assumptions—including interest
assumptions—for paying plan benefits
under terminating single-employer
plans covered by title IV of the
Employee Retirement Income Security
Act of 1974.
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PBGC uses the interest assumptions in
Appendix B to part 4022 to determine
whether a benefit is payable as a lump
sum and to determine the amount to
pay. Appendix C to part 4022 contains
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC’s historical
methodology. Currently, the rates in
Appendices B and C of the benefit
payment regulation are the same.

The interest assumptions are intended
to reflect current conditions in the
financial and annuity markets.
Assumptions under the benefit
payments regulation are updated
monthly. This final rule updates the
benefit payments interest assumptions
for November 2010.1

The November 2010 interest
assumptions under the benefit payments
regulation will be 1.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay

status. In comparison with the interest
assumptions in effect for October 2010,
these interest assumptions are
unchanged.

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the payment of
benefits under plans with valuation
dates during November 2010, PBGC
finds that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this

amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
205, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates For PBGC Payments

* * * * *

For plans with a valuation

Immediate

Deferred annuities

Rate set date annuity rate (percent)
On or after Before (percent) i 2 s nt 2
205 s 11-1-10 12-1-10 1.75 4.00 4.00 4.00 7 8
m 3. In appendix C to part 4022, Rate Set  Appendix C to Part 4022—Lump Sum
205, as set forth below, is added to the Interest Rates For Private-Sector
table. Payments
* * * * *
For plans with a valuation . Deferred annuities
Immediate
Rate set date annuity rate (percent)
On or after Before (percent) il P2 P n! n?
205 e 11-1-10 12-1-10 1.75 4.00 4.00 4.00 7 8

1 Appendix B to PBGC’s regulation on Allocation
of Assets in Single-Employer Plans (29 CFR part
4044) prescribes interest assumptions for valuing

benefits under terminating covered single-employer
plans for purposes of allocation of assets under

ERISA section 4044. Those assumptions are
updated quarterly.
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Issued in Washington, DC, on this 12th day
of October 2010.

Vincent K. Snowbarger,

Deputy Director for Operations, Pension
Benefit Guaranty Corporation.

[FR Doc. 2010-26081 Filed 10-14-10; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1506—-AA93

Financial Crimes Enforcement
Network; Amendment to the Bank
Secrecy Act Regulations; Defining
Mutual Funds as Financial Institutions;
Extension of Compliance Date

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”), Treasury.

ACTION: Final rule; extension of
compliance date.

SUMMARY: FinCEN is issuing this final
rule extending the compliance date for
those provisions in 31 CFR 103.33 that
apply to mutual funds. On April 14,
2010, FinCEN issued a final rule that
included mutual funds within the
general definition of “financial
institution” in regulations implementing
the Bank Secrecy Act (“BSA”). The final
rule subjects mutual funds to 31 CFR
103.33, which requires the creation,
retention, and transmittal of records or
information for transmittals of funds.
FinCEN is extending, from January 10,
2011 to April 10, 2011, the date on
which mutual funds must begin to
comply with 31 CFR 103.33.

DATES: This final rule is effective on
October 15, 2010. The compliance date
for 31 CFR 103.33 is extended from
January 10, 2011 to April 10, 2011.

FOR FURTHER INFORMATION CONTACT: The
FinCEN regulatory helpline at (800)
949-2732.

SUPPLEMENTARY INFORMATION:

I. Background

On April 14, 2010, FinCEN published
a final rule* to include mutual funds
within the general definition of
“financial institution” in regulations
implementing the BSA (the “Final
Rule”).2 The Final Rule subjects mutual
funds to rules under the BSA on the
filing of Currency Transaction Reports
(“CTRs”) and on the creation, retention,

1 Amendments to the Bank Secrecy Act
Regulations; Defining Mutual Funds as Financial
Institutions, 75 FR 19241 (April 14, 2010).

2 See 31 CFR 103.11(n)(10) (general definition of
“financial institution”). The BSA is codified in part
at 31 U.S.C. 5311 et seq. Rules implementing the
BSA are codified at 31 CFR part 103.

and transmittal of records or
information for transmittals of funds.
Additionally, the Final Rule amends the
definition of mutual fund in the rule
requiring mutual funds to establish anti-
money laundering (“AML”) programs.
The amendment harmonizes the
definition of mutual fund in the AML
program rule with the definitions found
in the other BSA rules to which mutual
funds are subject. Finally, the Final Rule
amends the rule that delegates authority
to examine institutions for compliance
with the BSA. The amendment makes it
clear that FinCEN has not delegated to
the Internal Revenue Service the
authority to examine mutual funds for
compliance with the BSA, but rather to
the U.S. Securities and Exchange
Commission as the Federal functional
regulator of mutual funds.

Section 103.33—The Recordkeeping
and Travel Rule and Related
Recordkeeping Requirements

The Final Rule subjects mutual funds
to requirements relating to the creation
and retention of records for transmittals
of funds, and the requirement to
transmit information on these
transactions to other financial
institutions in the payment chain
(“Recordkeeping and Travel Rule”).3
The Recordkeeping and Travel Rule
applies to transmittals of funds in
amounts that equal or exceed $3,000,*
and requires the transmittor’s financial
institution to obtain and retain name,
address, and other information on the
transmittor and the transaction.>
Furthermore, the Recordkeeping and
Travel Rule requires the recipient’s
financial institution—and in certain
instances, the transmittor’s financial
institution—to obtain or retain
identifying information on the
recipient.® The Recordkeeping and
Travel Rule requires that certain
information obtained or retained by the
transmittor’s financial institution

3 See 31 CFR 103.33(f) and (g). Financial
institutions must retain records for a period of five
years. 31 CFR103.38(d).

4Rules under the BSA define a “transmittal of
funds” and the persons or institutions involved in
a “transmittal of funds.” See 31 CFR 103.11(d), (e),
(@, @), (s), (v), (w), (ce), (dd), (i), (Kk), (1), and
(mm). A “transmittal of funds” includes funds
transfers processed by banks, as well as similar
payments where one or more of the financial
institutions processing the payment is not a bank.
If the mutual fund is processing a payment sent by
or to its customer, then the mutual fund would be
either the “transmittor’s financial institution” or the
“recipient’s financial institution.”

5 See 31 CFR 103.33(f)(1)(i) and (f)(2).

6 See 31 CFR 103.33(f)(3) (information that the
recipient’s financial institution must obtain or
retain).

“travel” with the transmittal order
through the payment chain.”

Mutual funds are subject to record
retention requirements under the
Investment Company Act of 1940, and
mutual fund transfer agents are subject
to recordkeeping requirements under
the Securities Exchange Act of 1934.8 In
light of these existing regulatory
obligations, FinCEN stated in the notice
of proposed rulemaking that the
requirements of 31 CFR 103.33 and 31
CFR 103.38 would have a de minimus
impact on mutual funds and their
transfer agents.? Furthermore, rules
under the BSA on the establishment of
customer identification programs by
mutual funds and on the reporting by
mutual funds of suspicious transactions
impose requirements to create and
retain records.10

FinCEN also requested comment on
the anticipated impact of subjecting
mutual funds to the requirements of the
Recordkeeping and Travel Rule. All
three commenters noted that subjecting
mutual funds to the requirements of the
Recordkeeping and Travel Rule will
require mutual funds to implement
changes to their transaction processing
and recordkeeping systems. All
commenters requested additional time
to comply with the Recordkeeping and
Travel Rule. Commenters stated that
such an extension would provide
mutual funds with an opportunity to
implement changes to their transaction
reporting and recordkeeping systems.
Generally, commenters suggested an
extension of between 18 to 24 months.
FinCEN determined that extending the
compliance date with respect to the
requirements of the Recordkeeping and
Travel Rule to 270 days after the rule

7 See 31 CFR 103.33(g) (information that must
“travel” with the transmittal order); 31 CFR
103.11(kk) (defining “transmittal order”).
Additionally, the Final Rule includes mutual funds
within an existing exception designed to exclude
from the Recordkeeping and Travel Rule’s coverage
funds transfers or transmittal of funds in which
certain categories of financial institution are the
transmittor, originator, recipient, or beneficiary. See
31 CFR 103.33(e)(6)(i) and 31 CFR 103.33(£)(6)(1).
Further, the Final Rule subjects mutual funds to
requirements on the creation and retention of
records for extensions of credit and cross-border
transfers of currency, monetary instruments,
checks, investment securities, and credit. See 31
CFR 103.33(a)—(c). Financial institutions must
retain these records for a period of five years. 31
CFR 103.38(d).

8 See, e.g., 15 U.S.C. 80a—30 (mutual funds); 15
U.S.C. 78q(a)(3) (transfer agents).

9 Amendment to Bank Secrecy Act Regulations;
Defining Mutual Funds as Financial Institutions, 74
FR 26996, 26998 (June 5, 2009).

10 See 31 CFR 103.131 (mutual funds must obtain
and record identifying information for persons
opening new accounts, and verify the identity of
persons opening new accounts); 31 CFR 103.15(c)
(mutual funds must maintain records of
documentation that supports the filing of a SAR).
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was published in the Federal Register
(January 10, 2011) was appropriate.

On July 13, 2010, the Investment
Company Institute (“ICI”) 11 submitted a
letter stating that it will be difficult for
its members to comply with the
Recordkeeping and Travel Rule by
January 10, 2011. Due to unique
industry end-of-year systems issues,2 as
well as systems changes necessitated by
other new regulatory requirements,3
the ICI has requested a three month
extension of the date by which mutual
funds are required to comply with the
requirements of the Recordkeeping and
Travel Rule.

II. Extension of Compliance Date for the
Recordkeeping and Travel Rule

FinCEN believes that it is appropriate
to extend the date by which mutual
funds must comply with the
Recordkeeping and Travel Rule.
Therefore, mutual funds now will have
until April 10, 2011 to comply with 31
CFR 103.33. We do not anticipate
granting a further extension beyond
April 10, 2011 and expect that mutual
funds thereafter will have adequate
processes in place to comply with the
Recordkeeping and Travel Rule.

11 The ICI is an association of U.S. investment
companies, including mutual funds, closed-end
funds, exchange-traded funds (ETFs), and unit
investment trusts (UITs). Members of ICI manage
total assets of $11.42 trillion and serve 90 million
shareholders.

12 According to the ICI, most mutual funds and
transfer agents refrain from implementing material
modifications or enhancements to their transaction
processing and recordkeeping systems for varying
periods beginning in early December (generally
referred to as a “freeze”) to ensure that the systems
are capable of handling the large number of end-
of-year fund and shareholder transactions, as well
as the preparation of year-end account statements
and tax reporting information. Because the January
10, 2011 compliance date falls within the period
when mutual fund transaction processing and
recordkeeping systems are frozen, mutual funds
will need to come into compliance with the
Recordkeeping and Travel Rule by the middle of
November 2010—before the systems are frozen. A
three-month extension of the compliance date
would allow mutual funds sufficient time to come
into compliance with the Recordkeeping and Travel
Rule without disrupting the year-end operations
and reporting functions.

13 According to the ICI, mutual fund transfer
agents are currently redesigning their systems in
order to comply with new cost basis reporting
requirements, which entail significant operational
and technological changes to allow funds to
capture, report, and transfer required tax
information, such as when shareholders transfer
their accounts (see Basis Reporting by Securities
Brokers and Basis Determination for Stock, 74 FR
67010 (Dec. 17, 2009)). In addition, mutual funds
and their transfer agents are updating their systems
to comply with a new requirement that money
market mutual funds and their transfer agents be
able to process purchases and redemptions
electronically at a price other than $1.00 per share
(see Money Market Fund Reform, SEC Release No.
1C-29132 (Jan. 27, 2010)).

III. Proposed Location in Chapter X

As discussed in a previous Federal
Register Notice, 73 FR 66414, Nov. 7,
2008, FinCEN is separately proposing to
remove Part 103 of Chapter I of Title 31,
Code of Federal Regulations, and add
Parts 1000 to 1099 (Chapter X). If the
notice of proposed rulemaking for
Chapter X is finalized, the changes in
the present rule would be reorganized
according to the proposed Chapter X.
The planned reorganization will have
no substantive effect on the regulatory
changes herein. The regulatory changes
of this specific rulemaking would be
renumbered according to the proposed
Chapter X as follows: § 103.33 would be
moved to §1010.410.

IV. Notice and Comment Under the
Administrative Procedure Act

FinCEN for good cause finds that, for
the reasons cited above, including the
brief length of the extension we are
granting, notice and solicitation of
comment regarding the extension of the
compliance date are impracticable,
unnecessary and contrary to the public
interest. In this regard, FinCEN notes
that mutual funds need to be informed
as soon as possible of the extension and
its length in order to plan and adjust
their implementation processes
accordingly.14

Dated: October 6, 2010.

James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2010-25886 Filed 10-14—10; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DOD-2008-HA-0029]
RIN 0720-AB45

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS)/
TRICARE: Inclusion of TRICARE Retail
Pharmacy Program in Federal
Procurement of Pharmaceuticals

AGENCY: Office of the Secretary,
Department of Defense (DoD).

14 See 5 U.S.C. 553(b)(3)(B) (an agency may
dispense without prior notice and comment when
it finds, for good cause, that notice and comment
are “impracticable, unnecessary, and contrary to the
public interest”). The change to the compliance date
is effective upon publication in the Federal
Register. The Administrative Procedure Act allows
effective dates less than 30 days after publication
in the Federal Register for “a substantive rule
which grants or recognizes an exemption or relieves
a restriction.” See 5 U.S.C. 553(d)(1).

ACTION: Final rule.

SUMMARY: Section 703 of the National
Defense Authorization Act for Fiscal
Year 2008 (NDAA—-08) states with
respect to any prescription filled on or
after the date of enactment, the
TRICARE Retail Pharmacy Program
shall be treated as an element of the
DoD for purposes of procurement of
drugs by Federal agencies under section
8126 of title 38, United States Code
(U.S.C.), to the extent necessary to
ensure pharmaceuticals paid for by the
DoD that are provided by network retail
pharmacies under the program to
eligible covered beneficiaries are subject
to the pricing standards in such section
8126. DoD issued a final rule on March
17, 2009, implementing the law. On
November 30, 2009, the U.S. District
Court for the District of Columbia
remanded the final rule to DoD (without
vacating the rule) for DoD to consider in
its discretion whether to readopt the
current iteration of the rule or adopt
another approach. This final rule is the
product of that reconsideration. DoD is
readopting the 2009 final rule, with
some revision.

DATES: This final rule is effective
December 27, 2010.

FOR FURTHER INFORMATION CONTACT: Rear
Admiral Thomas McGinnis, Chief,
Pharmacy Operations Directorate,
TRICARE Management Activity,
telephone 703-681-2890.

SUPPLEMENTARY INFORMATION:
A. Background

Section 703 of the National Defense
Authorization Act for Fiscal Year 2008
(NDAA-08) (Pub. L. 110-181) enacted
10 U.S.C. 1074g(f). It provides that with
respect to any prescription filled on or
after the date of enactment (January 28,
2008), the TRICARE Retail Pharmacy
Program shall be treated as an element
of DoD for purposes of the procurement
of drugs by Federal agencies under 38
U.S.C. 8126 to the extent necessary to
ensure pharmaceuticals paid for by DoD
that are provided by network retail
pharmacies to TRICARE beneficiaries
are subject to Federal Ceiling Prices
(FCPs). This section 8126 established
FCPs for covered drugs (requiring a
minimum 24% discount) procured by
DoD and three other agencies from
manufacturers. The NDAA required
implementing regulations.

DoD issued a proposed rule July 25,
2008 (73 FR 43394—97) and a final rule
March 17, 2009 (74 FR 11279-93).
Among other things, the preamble to the
final rule stated that DoD interpreted the
statute as automatically capping the
price manufacturers may get paid for
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those covered drugs that enter into the
commercial chain of transactions that
end up as TRICARE-paid retail
prescriptions, resulting in the
conclusion that the amount above the
FCP was an overpayment by DoD,
which in turn required a refund of the
overpayment. Ruling on a litigation
challenge to the final rule in a case
called Coalition for Common Sense in
Government Procurement v. U.S., the
U.S. District Court for the District of
Columbia decided on November 30,
2009, that although 10 U.S.C. 1074g(f)
requires that FCPs shall apply, the
statute does not specify how they will
apply. The Court ruled that DoD
incorrectly interpreted the statute as
requiring manufacturer refunds, to the
exclusion of other possible approaches,
and ordered DoD to reconsider the
implementation of the statute as a
function of its discretionary judgment,
rather than only as a legal
interpretation. The Court also ruled that

while DoD considers whether to readopt
the final rule as it currently stands or to
change it, the final rule and the
manufacturer agreements will remain in
effect. Finally, the Court held that DoD
correctly interpreted the statute as
applying Federal Geiling Prices to all
prescriptions filled on or after January
28, 2008.

To help DoD carry out the
reconsideration ordered by the Court, on
February 8, 2010, DoD published a
notice in the Federal Register inviting
additional public comments on the 2009
final rule, as well as additional
comments regarding any other
appropriate and legally permissible
implementation approach. DoD
recommended that interested parties
focus their comments on those matters
addressed by the Court. The Notice
further advised that in considering
alternative approaches to implementing
the statute, DoD intended to use at least
the following three criteria (and

welcomed comment on these and other
suggested criteria): (1) Harmony with
the statute and legislative history; (2)
consistency with best business practice;
and (3) practicability of administration.

DoD received eleven public
comments. Five were from
representatives of the pharmaceutical
manufacturing industry, two from
representatives of the retail pharmacy
industry, two from specialty providers
participating in the Department of
Health and Human Services’ 340B
program, one from a representative of
pharmaceutical wholesalers, and one
from a pharmacy benefits manager.

Before discussing the major issues for
reconsideration and the public
comments received, Figure 1 is
provided to assist in understanding the
operation of the TRICARE Retail
Pharmacy Program as it currently
operates.

BILLING CODE 5001-06-P
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Figure 1: Steps in TRICARE
Retail Pharmacy Program Transactions
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B. Major Issues for Reconsideration

There are four major issues for
reconsideration: (1) Who bears the
burden of applying FCPs? (2) How will
FCPs be applied? (3) When do FCPs
apply? (4) To what do FCPs apply? The
first two of these issues are the ones that
the Court specifically ordered DoD to
reconsider as a matter of DoD’s
discretionary judgment. The last two
were not covered by that specific Court
order to DoD but were addressed by the
Court and by commenters. These four
major issues will be addressed in turn.

1. Who bears the burden of applying
FCPs?

The Court framed this issue, stating
that DoD should exercise its discretion
to consider “which of the five parties
that participate in the retail pharmacy
program—manufacturers, wholesalers,
network pharmacies, private pharmacy
benefit managers, and TRICARE
beneficiaries—must bear any costs
associated with imposing the Federal
Ceiling Prices.”

For purposes of this regulation, DoD
has considered the five options
identified by the Court (DoD recognizes
that a comprehensive analysis of
distributional effects would involve a
detailed market analysis).
Representatives of retail pharmacies,
wholesalers, and pharmacy benefits
managers argued strongly that FCPs are
manufacturer ceiling prices under 38
U.S.C. 8126 and that the economic
burden necessarily falls on
manufacturers. Pharmaceutical industry
representatives that submitted
comments did not contest this point,
propose any of the four alternative
options, or otherwise comment on this
issue.

(a) Assessment of options for harmony
with the statute and legislative history
concerning who bears the burden of
FCPs.

Section 1074g(f) provides that “the
TRICARE retail pharmacy program shall
be treated as an element of the
Department of Defense for purposes of
the procurement of drugs by Federal
agencies under section 8126 of title 38
to the extent necessary to ensure that
pharmaceuticals paid for by the
Department of Defense * * * are subject
to the pricing standards in such section
8126.” Section 8126 provides that
“[e]ach manufacturer of covered drugs
shall enter into a master agreement with
the Secretary under which * * * with
respect to each covered drug of the
manufacturer procured by [DoD and
certain other agencies] that is purchased
under depot contracting systems or
listed on the Federal Supply Schedule,

the manufacturer has entered into and
has in effect a pharmaceutical pricing
agreement with the Secretary” of
Veterans Affairs “under which the price
charged * * * may not exceed 76
percent of the non-Federal average
manufacturer price [non-FAMP]. * * *”
Section 8126 goes on to define
“manufacturer” as excluding “a
wholesale distributor of drugs or a retail
pharmacy.”

Taken together, the texts of the two
statutes support the view that Federal
Ceiling Prices refer to manufacturer
prices, not to wholesalers’ prices or
retail pharmacies’ prices; that FCPs are
the ceiling prices that manufacturers
may charge or be paid by the covered
Federal agencies, which may not exceed
76 percent of the average manufacturer
price applicable to non-Federal
purchasers; that these maximum
manufacturer prices apply to covered
drugs procured by the agencies,
including DoD; and that the TRICARE
Retail Pharmacy Program shall be
treated as part of DoD for purposes of
this procurement to the extent necessary
to ensure that these maximum
manufacturer prices apply to covered
drugs paid for by DoD through this
Program.

The other two participants in the
TRICARE Retail Pharmacy Program are
the pharmacy benefits manager, which
is a company that functions essentially
as a management agent for DoD, and the
beneficiary. The pharmacy benefits
manager is not mentioned in section
1074g or section 8126. The financial
responsibility of TRICARE beneficiaries
under the Pharmacy Benefits Program is
specifically addressed in section
1074g(a)(6), which provides explicit
maximums on beneficiary costs.

Based on these statutory provisions,
the option that manufacturers bear the
burden of FCPs is in harmony with the
statutes, which establish FCPs as a
ceiling on manufacturer prices. The
option that retail pharmacies bear the
burden is not in harmony because
section 8126 specifically excludes retail
pharmacies from the definition of
manufacturer for purposes of identifying
entities covered by FCPs. The same is
true of the option that wholesalers bear
the burden of FCPs. The option that
beneficiaries bear the burden of FCPs is
not in harmony with section 1074g,
which separately specifically establishes
maximum limits on beneficiary costs.
The option that pharmacy benefits
managers bear the burden of FCPs is not
addressed by the statutory texts.

In addition to the statutory texts, the
legislative history of section 1074g(f) is
noteworthy. As previously addressed,
section 1074g(f) was enacted as part of

NDAA-08. A very similar provision was
included in the Senate-passed version of
the proposed National Defense
Authorization Act for Fiscal Year 2007
(NDAA-07), but was not enacted in the
final version. That provision, like the
NDAA-08 provision eventually enacted,
said the TRICARE Retail Pharmacy
Network “shall be treated as an element
of the Department of Defense for
purposes of the procurement of drugs by
Federal agencies under section 8126 of
title 38.” The Senate Armed Services
Committee explained that the purpose
of the provision was to “affirm a
decision made by the Secretary of
Veterans Affairs * * * that drugs
purchased by the TRICARE retail
pharmacy network are subject to the
same federal pricing limits that have
long applied to drugs purchased by the
Department and provided through
military hospitals and clinics and the
national mail order program.” (S. Rept.
109-254, 109th Cong. 2d Sess., May 9,
2006, pp. 342-343.) The Secretary of
Veterans Affairs decision that the Senate
proposed to affirm through language
quite similar to that eventually enacted
placed the burden of FCPs on
manufacturers, not on retail pharmacies,
wholesalers, pharmacy benefits
managers, or beneficiaries. Similarly,
the Federal pricing limits that have long
applied to military facility pharmacies
and the mail order program, which the
Senate proposal sought also to apply to
drugs provided through the retail
network, place the financial burden on
manufacturers, not on any other
participants in those transactions, such
as the pharmacies, wholesalers,
pharmacy benefits managers, or
beneficiaries.

The legislative history of 38 U.S.C.
8126 is also notable. That section was
enacted by section 603 of the Veterans
Health Care Act of 1992. The Senate
Committee Report described the
provision as one intended to ensure
“reasonable prices” from manufacturers
and explained that the 24 percent
discount from non-FAMP was based on
“the Congressional Budget Office’s
estimate of the median percentage
discount received” through the
Medicaid manufacturer rebate program,
which in turn is based on the “best
price” manufacturers charge customers.
(S. Rept. No. 102—401, 102d Cong., 2d.
Sess., September 15, 1992, pp. 68-70,
reprinted in 1992 U.S. Code
Congressional and Administrative
News, pp. 4158-60.)

Therefore, the option of
manufacturers bearing the financial
burden of FCPs under section 1074g(f)
is in harmony with the legislative
history of both 10 U.S.C. 1074g(f) and 38
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U.S.C. 8126. None of the other options
is in harmony with the legislative
history. Further, there is no legislative
history hinting that the financial burden
of FCPs, which § 8126 places on
manufacturers, was intended by

§ 1074g(f) to be shifted to retail
pharmacies, wholesalers, pharmacy
benefits managers, or beneficiaries, or
that § 1074g(f) was intended to regulate
the financial activities of retail
pharmacies, wholesalers, pharmacy
benefits managers, or beneficiaries.

(b) Assessment of options for
consistency with best business practice
concerning who bears the burden of
FCPs.

Assuming that the only requirement
of the statute applies to the amount paid
by DoD in the retail pharmacy program
and that DoD can implement that
requirement by allocating financial
burden on any of the five identified
participants, the issue here is to assess
what allocation is consistent with best
business practice. As a matter of
business management, the TRICARE
Pharmacy Benefits Program provides
outpatient pharmaceuticals through
three venues: Military facility
pharmacies, the mail order pharmacy,
and retail pharmacies. All three venues
involve four categories of costs:
Manufacturing costs, distribution costs,
management costs, and prescription
filling costs; and all three have potential
cost sharing with beneficiaries. In
military facility pharmacies,
manufacturing costs for covered drugs
are subject to FCPs under 38 U.S.C.
8126, and potentially larger discounts
through competitive market procedures.
Distribution costs are paid to
wholesalers under prime vendor
contracts based on competitive
processes. Management costs are
incurred through direct costs of the
Defense Logistics Agency, a component
of the Department of Defense.
Prescription filling costs are incurred
through direct costs of military and
civilian personnel, expenses, and
operations of outpatient pharmacies in
military hospitals and clinics. Cost
sharing by beneficiaries is subject to
some policy discretion by DoD; there are
no beneficiary co-payments for
outpatient services in military facilities.

In the mail order pharmacy program,
as in military facility pharmacies,
manufacturing costs for covered drugs
are subject to FCPs under 38 U.S.C.
8126, and potentially larger discounts
through competitive market procedures.
Distribution costs are paid by DoD to
wholesalers under prime vendor
contracts. Management and prescription
filling costs are incurred by the mail
order pharmacy program contractor and

paid by DoD based on prices set in the
competitive contracting process. Cost
sharing by beneficiaries is set by DoD
regulation, subject to specifications in
10 U.S.C. 1074g and based on a policy
structure aimed at encouraging use of
the mail order venue and more cost-
effective drugs.

The retail pharmacy system in the
United States is part of the American
health care system, of which the DoD
health system is a relatively small part.
In the normal commercial chain,
manufacturers sell their
pharmaceuticals to wholesalers.
Wholesalers add to the manufacturing
costs (i.e., the costs incurred in
purchasing the drugs from the
manufacturers) an amount that covers
distribution expenses and profit
(possibly including in these calculations
prompt payment discounts or other
incentives) and charge this price to
retail pharmacies. Retail pharmacies
take the manufacturing costs and the
distribution costs and add an amount to
cover the retail pharmacies’ expenses in
salaries and operations and a profit
(possibly factoring in incentives in
exchange for network agreements with
pharmacy benefit managers), and arrive
at a price reflecting manufacturing,
distribution, and prescription costs.
This amount is typically billed to a
pharmacy benefits manager, functioning
as an administrative agent for a health
plan sponsor, after collecting a limited
portion of the amount as the
beneficiary’s co-payment. The plan
sponsor ultimately pays the roll-up of
the manufacturing, distribution,
prescription, and management costs.

In this system, prevailing business
practice for a plan sponsor is to get the
best value that is feasible at each step of
the commercial chain. The plan sponsor
negotiates and contracts directly with
the pharmacy benefits manager, seeking
the best value in the management costs
incurred in return for the success of the
pharmacy benefits manager in meeting
overall plan objectives for beneficiary
services and cost-effectiveness. The plan
sponsor also sets beneficiary co-
payment amounts based on applicable
dynamics that may include collective
bargain agreements, employer policy,
and the like, as well as management
objectives in influencing market share
toward more cost-effective drugs and
points of service. Either the plan
sponsor or the pharmacy benefits
manager will seek best value regarding
manufacturing costs, distribution costs,
and prescription costs through whatever
tools are feasible in dealing with
manufacturers, wholesalers, and retail
pharmacies respectively.

In this system, best business practice
for the TRICARE Pharmacy Benefits
Program is to seek to achieve best value
with respect to each of the four
categories of cost and with respect to the
matter of beneficiary cost sharing. For
purposes of this assessment of retail
program options, the assumption is that
the final cost to DoD must somehow
reflect the implementation of FCPs
somewhere in the system, whether in
relation to manufacturing costs,
distribution costs, prescription costs,
management costs, or beneficiary cost
sharing, or some combination of these.
The most obvious option is to apply
FCPs to manufacturing costs in the retail
program because FCPs apply to
manufacturing costs in the military
facility and the mail order components
of the program. Alternatively, DoD
could permit higher manufacturing
costs for the retail program than are
legal in the military facility or mail
order programs, and somehow offset
that higher cost by lowering
distribution, prescriptions, or
management costs or increasing
beneficiary co-payments. Neither DoD
nor DoD’s pharmacy benefits manager
has much practical ability to have
wholesalers pass on to retail pharmacies
less than their normal amounts in order
to offset DoD’s ultimate manufacturing
costs that exceed the FCPs.

Although drug manufacturers argue
that retail pharmacies enjoy a mark-up
over what they pay wholesalers, the
DoD’s pharmacy benefits manager
already negotiates network agreements
with retail pharmacies that seek best
value, consistent with DoD policy
objectives on maintaining a very large
retail pharmacy network, currently more
than 60,000 pharmacies. In theory, DoD
could limit payments to retail
pharmacies so as to offset the absence of
the FCP 24% discount in manufacturing
costs, but the predictable effect of this
would be that most or all retail
pharmacies would drop out of the
network, resulting in an inability of DoD
to extend the benefits of the network
system to many military families. DoD
policy favors a very large pharmacy
network because military families,
which include spouses and children of
deployed military members and also
include Reserve Component families,
are in communities all over the United
States. Retail pharmacy industry
commenters stated they had no
economic ability to absorb such
reductions, and that is consistent with
DoD’s understanding.

The other two participants in the
retail pharmacy enterprise are the
pharmacy benefits manager and the
beneficiary. With respect to the
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pharmacy benefits manager, DoD’s
management costs are the product of the
competitive selection of a pharmacy
benefits manager contractor under the
Competition in Contracting Act.
Manufacturing costs are pass-through
costs under this contract, so there is no
opportunity for the pharmacy benefits
manager contractor to absorb the higher
manufacturing costs that would result
from not applying FCPs to
manufacturing costs. Finally,
beneficiary co-payments are the means
to encourage beneficiaries to favor more
cost-effective drugs and service venues,
and must conform to a set of statutory
specifications. There is little or no room
to accommodate these requirements and
objectives and also to offset the absence
of a 24% discount in manufacturing
costs.

A recent Congressional Budget Office
report, “Prescription Drug Pricing in the
Private Sector,” January 2007, used
available private sector economic data
to construct a hypothetical example of
payments for a single-source
prescription. In this example, the plan
sponsor paid a total of $88 for a
prescription, of which $74 went to the
manufacturer (manufacturing cost), $3
to the wholesaler (distribution cost), $5
to the retail pharmacy (prescription fill
cost), and $6 to the pharmacy benefits
manager (management cost). The
economics reflected in the relative
amounts in this example support the
view that best business practice is to
treat FCPs as applicable to
manufacturing costs, and therefore the
manufacturer prices. Further,
pharmaceutical industry representatives
have never asserted that they do not
make a profit at the Federal Ceiling
Price or that the economics could
support assessing the burden of FCPs on
any other participant.

Based on all of these factors, best
business practice is for DoD to deal with
management costs through the best
value competitive selection of a
pharmacy benefits manager;
prescription fill costs through the
pharmacy benefits manager’s network
pharmacy negotiations, consistent with
overall health program objectives;
beneficiary co-payments based on
incentives for cost-effective utilization,
consistent with statutory specifications;
distribution costs, to the extent there is
any feasibility, indirectly through retail
network negotiations; and
manufacturing costs by applying FCPs
in a manner comparable to the
application of FCPs to manufacturing
costs in the military facility and mail
order programs. Therefore, based on the
criteria of best business practice, DoD
has concluded that the financial burden

of FCPs is properly assigned to drug
manufacturers.

(c) Assessment of options for
practicability of administration
concerning who bears the burden of
FCPs.

Again assuming that the only
requirement of the statute applies to the
amount paid by DoD in the retail
pharmacy program and that DoD can
implement that requirement by
allocating financial burden on any of the
five identified participants, the issue
here is to assess what allocation is
consistent with practicability of
administration. The allocation of the
financial burden of FCPs to
manufacturers in the context of a retail
pharmacy program can be administered
through a rebate/refund apparatus,
possibly among other options (which
will be discussed below). A rebate
system is common practice in the
industry and was used by the TRICARE
Retail Pharmacy Program prior to the
enactment of NDAA-08 to implement a
program of formulary-based
manufacturer discounts.

Allocating the financial burden to
wholesalers is not practicable because,
like most plan sponsors, DoD has no
relationship with wholesalers in the
distribution mechanisms of the retail
pharmacy system in the United States.
Further, as pointed out by a commenter,
it is not clear how DoD could identify
from prescription claims data the
identity of the wholesaler that sold the
drugs to the retail pharmacy since there
is nothing comparable to a National
Drug Code (NDC) number, which
identifies the manufacturer. An
administrative system for imposing
FCPs on retail pharmacies could
presumably be created that would limit
payments to FCPs plus a reasonable
prescription filling fee, but this would
not avoid the retail pharmacy losing
money on each transaction. Under the
current pharmacy benefit manager
relationship, there is no practicable way
to allocate the financial burden of FCPs
to the TRICARE pharmacy benefits
manager because manufacturing costs
are a pass-through to DoD and there is
no basis to subtract an amount equal to
24% of total manufacturing costs from
the management fee DoD pays the
pharmacy benefits manager, that total
fee being a far lesser amount. An
administrative system for allocating the
financial burden of FCPs to beneficiaries
in the form of co-payments increased by
an amount equal to 24% of
manufacturing costs would be feasible
to design but not to implement because
it would far exceed the maximum co-
payment amounts allowed by 10 U.S.C.
§1074g. Thus, all things considered,

DoD has concluded that allocating the
financial burden of FCPs to
manufacturers is the most practicable of
administration.

(d) Conclusion on who bears the
burden of applying FCPs.

Considering harmony with the statute
and legislative history, best business
practice, and practicability of
administration, DoD has concluded that
it is most appropriate that
manufacturers bear the burden of
applying FCPs to the TRICARE Retail
Pharmacy Program. No commenter
contested this conclusion or proposed a
different option.

2. How are FCPs applied?

Accepting that for the reasons
discussed above FCPs apply to
manufacturer prices, the second issue is
how FCPs will be applied to
manufacturer prices. In the proposed
and final rules, DoD applied FCPs to
manufacturer prices through
manufacturer refunds to DoD of
amounts received by the manufacturers
for covered prescriptions paid for by the
TRICARE Retail Pharmacy Program. The
Court’s opinion of November 30, 2009,
stated that “Congress did not speak to
the ‘precise question’ of how the
Department should implement the
statute’s requirements.” The opinion
continued:

Indeed, the Court can imagine several
other regulatory schemes consistent
with 10 U.S.C. 1074g(f) that the
Department could have chosen. For
example, instead of requiring
pharmaceutical manufacturers to pay
DoD the amounts in excess of the
Federal Ceiling Prices, a rule could
require manufacturers to reduce the
price on retail pharmacy program
pharmaceuticals prospectively until the
excess proceeds were reimbursed. Or
DoD arguably could have adjusted the
retail pharmacy mark-ups or dispensing
fees to ensure that the Department did
not pay more than Federal Ceiling
Prices. The Coalition suggests two
additional possibilities: “DoD could
have contracted with pharmacies to
purchase TRICARE beneficiaries’ drugs
* * * at the Federal Ceiling Price,” or
“DoD could have procured drugs
directly from manufacturers at the
Federal Ceiling Price and then
distributed the drugs to pharmacies.”

The manufacturer refund method as
well as the four alternative options
noted in the Court’s opinion have been
considered. DoD also considered two
other options that are used in other
parts of the TRICARE Pharmacy Benefits
Program—vendor charge-backs and
replacement inventories. No other
options on how to apply FCPs to
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manufacturer prices were presented by
commenters, including commenters
representing pharmaceutical
manufacturers, and no commenters
recommended a method other than
manufacturer rebates or refunds.

(a) Assessment of options for harmony
with the statute and legislative history
concerning how FCPs are applied.

10 U.S.C. 1074g(f) provides that “with
respect to any prescription filled * * *,
the TRICARE retail pharmacy program
shall be treated as an element of the
Department of Defense for purposes of
the procurement of drugs by Federal
agencies under section 8126 of title 38
to the extent necessary to ensure that
pharmaceuticals paid for by the
Department of Defense * * * are subject
to the pricing standards in such section
8126.”

The manufacturer refund method of
implementation is in harmony with the
statute. In the case of Department of
Defense procurement of drugs under
§ 8126, the drug manufacturer’s price
may not exceed the FCP and the
manufacturer is not paid more than the
FCP. Under § 1074g(f), a prescription
filled in the TRICARE retail pharmacy
program and paid for by DoD should
produce the same outcome. The
manufacturer refund method produces
the same outcome because the
manufacturer refunds to DoD the
amount above the FCP that the
manufacturer had been paid when the
manufacturer began the chain of
transactions that ended with the
prescription being filled through the
TRICARE retail pharmacy program.
Thus, DoD’s net manufacturing cost is at
the FCP and the manufacturer’s net
price is at the FCP.

The first alternative option is that
instead of requiring pharmaceutical
manufacturers to refund to DoD the
amounts in excess of the Federal Ceiling
Prices, a rule could require
manufacturers to reduce the price on
retail pharmacy program
pharmaceuticals prospectively until the
excess proceeds were reimbursed. If a
practicable way could be devised to
identify prospectively the subset of
drugs that will end up as TRICARE
retail pharmacy program prescriptions
out of the entire set of drugs that begin
the distribution chain through a sale by
a manufacturer to a wholesaler, this
alternative could also be in harmony
with the statute.

The second alternative option is that
DoD could perhaps adjust the retail
pharmacy mark-ups or dispensing fees
to ensure that the Department did not
pay more than Federal Ceiling Prices. If
this occurs after the manufacturer has
already been paid more than the FCP by

the wholesaler (e.g., been paid at the
average manufacturer price) and the
wholesaler passed that higher price on
to the retail pharmacy, harmony with
the statute and the resolution of issue
number one (on who bears the burden
of FCPs) would require some further
transaction between the retail pharmacy
and the manufacturer (such as a
manufacturer rebate/refund to the retail
pharmacy) so that the FCP pricing
standard actually applies to the
manufacturer. Were this accomplished,
then the manufacturing cost portion of
the amount the retail pharmacy charges
DoD could be held down to the FCP,
and the result would be in harmony
with the statute.

The third alternative option is that
DoD could contract with pharmacies to
allow those pharmacies to purchase
drugs for distribution to TRICARE
beneficiaries at the Federal Ceiling
Price. Were a practicable method
devised for this approach, it would be
in harmony with the statute because
prescriptions filled in the TRICARE
retail pharmacy program would be with
drugs for which manufacturers were
paid at the FCPs and the savings would
be passed on the DoD through the
arrangement between DoD and the retail
pharmacies.

The fourth alternative option would
be for DoD to procure drugs directly
from manufacturers at the Federal
Ceiling Price and then distribute the
drugs to retail pharmacies. Were a
practicable method devised for this
approach, it would also be in harmony
with the statute because prescriptions
filled in the TRICARE retail pharmacy
program would be with drugs for which
manufacturers were paid directly by
DoD at the FCP.

The fifth alternative option is the
vendor charge-back method, under
which the wholesaler obtains a refund
from the manufacturer for
pharmaceuticals that the wholesaler
passes down stream to retail pharmacies
for TRICARE beneficiaries. This system
is used in the military system for drugs
sold by wholesalers to military facility
pharmacies, the charge-back to the
manufacturer being based on FCPs or
lower contracted prices. Were a feasible
method devised for managing the retail
transactions for exclusive use for
TRICARE beneficiaries, this approach
would be in harmony with the statute.

The sixth alternative option is the
replacement inventory approach, under
which the pharmacy fills TRICARE
prescriptions from its regular inventory
of drugs, but is allowed to replace this
inventory from DoD’s prime vendor
wholesaler, which then uses the vendor
charge-back to the manufacturer. This

system is used for the TRICARE Mail
Order Program contractor. Were a
feasible method developed for managing
the transactions throughout the retail
pharmacy network to limit replacement
inventory to actual TRICARE
prescriptions filled, this approach
would be in harmony with the statute.

Thus, the manufacturer refund
method is in harmony with the statute,
as are the last four alternative options if
they could be feasibly implemented.
The other two alternatives, with
sufficient other conditions met, could
also be in harmony.

(b) Assessment of options for
consistency with best business practice
concerning how FCPs are applied.

The mechanism of manufacturer
refunds is the established industry
practice in the retail pharmacy system
in the United States for manufacturers
to provide price discounts—i.e.,
reductions below the average
manufacturer price applicable to sales to
wholesalers—to health plan sponsors.
No commenter contested this point. The
manufacturer refund method of
implementation is consistent with best
business practice.

The first alternative option is that
instead of requiring pharmaceutical
manufacturers to refund or rebate to
DoD the amounts in excess of the
Federal Ceiling Prices, manufacturers
could reduce the price on retail
pharmacy program pharmaceuticals
prospectively until the excess proceeds
were reimbursed. This option does not
fit normal industry practice, which
cannot identify the subset of drugs that
will end up as prescriptions paid for by
a particular health plan sponsor out of
the entire set of drugs that begin the
distribution chain through a sale by a
manufacturer to a wholesaler. No
commenter recommended this
alternative option.

The second alternative option—that
the plan sponsor reduce payments to
retail pharmacies by an amount
corresponding to a manufacturing cost
discount of 24% below the non-Federal
average manufacturer price, expecting
other arrangements among retail
pharmacies, wholesalers, and
manufacturers to accommodate those
participants’ commercial viability—is
also outside the realm of established
business practice in the retail pharmacy
system in the United States. No
commenter recommended this
alternative option.

The third alternative option is that
pharmacies purchase drugs from
manufacturers earmarked for particular
health plan beneficiaries so as to
achieve different ultimate health plan
costs for different health plans,
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depending on the degree of discount the
manufacturer intends for the particular
plan sponsor. With so many different
plan sponsors and so many thousands of
retail pharmacies, this is not a system
that is in use in the industry. No
commenter recommended such a system
for implementing FCPs for the TRICARE
Retail Pharmacy Program.

The fourth alternative option—that
the plan sponsor procure drugs directly
from manufacturers at the Federal
Ceiling Price and then distribute the
drugs to retail pharmacies for use in
filling prescriptions to beneficiaries of
the plan sponsor—is not an established
system in the retail prescription drug
system in the United States. It would
require multiple product distribution
and vast inventory management systems
wholly different from those currently in
use. No commenter recommended such
a system.

The fifth alternative option, the
vendor charge-back by the wholesaler to
the manufacturer, is not a prevailing
method for very large retail networks. It
is in use in restricted pharmacy systems,
like military facility pharmacies, where
all beneficiaries are eligible for
prescriptions filled with the drugs
covered by the discounted price so that
the vendor charge back can be applied
to all drugs moving from the wholesaler
to the retailer. In the large, non-
restricted retail pharmacy network
context, only a relatively small fraction
of prescription drug customers of those
pharmacies are TRICARE beneficiaries
and only this fraction of prescriptions is
covered by the discounted price. In such
a context, a business process between
manufacturers and wholesalers does not
accommodate the manufacturer’s desire
to restrict the discount to a small subset
of eventual retail customers.

The sixth alternative option, the
replacement inventory approach, is also
not a prevailing method for very large
retail networks because of a need to
track and audit the retail transactions to
prevent diversion of discounted drugs to
customers not eligible for the discounts.
DoD uses this method with its mail
order contractor, which is a single
pharmacy, rather than a network of
more than 60,000 pharmacies.

Thus, the manufacturer refund
method is most consistent with
established business practice in the
retail prescription drug pharmacy
system in the United States, and no
commenter recommended an approach
other than manufacturer rebates or
refunds to apply FCPs to the TRICARE
Retail Pharmacy Program.

(c) Assessment of options for
practicability of administration
concerning how FCPs are applied.

The manufacturer refund method of
implementation is practicable
administratively. Before the enactment
of NDAA—-08, the TRICARE Retail
Pharmacy Program implemented a
system of Voluntary Agreements for
Retail Rebates (VARRs), which utilized
the same apparatus as the refund
program under the 2009 final rule. That
apparatus includes an accounting
through the data systems of
prescriptions provided to TRICARE
beneficiaries, submission of these data
to manufacturers on a quarterly basis,
procedures to reconcile any differences
or disagreements between the
manufacturer’s data and DoD’s data, and
rebate/refund payments by the
manufacturer to DoD of the amount in
excess of the target price. Under the
VARRs system the target price was that
established in the agreement, which
could be above or below the FCP. Under
the final rule, the target price may be no
higher than the FCP, but may be lower.
The administrative apparatus, however,
is the same. It is well established and
works effectively.

The first alternative option is that
instead of pharmaceutical
manufacturers refunding to DoD the
amounts in excess of the Federal Geiling
Prices, manufacturers could reduce the
price on retail pharmacy program
pharmaceuticals prospectively until the
excess proceeds were reimbursed. This
option is not practicable to administer
because there is no existing apparatus to
identify the very small (relatively)
subset of drugs that will end up as
prescriptions paid for by TRICARE out
of the entire set of drugs that begin the
distribution chain through a sale by a
manufacturer to a wholesaler. No
commenter suggested that such a system
would be practicable.

The second alternative option—that
TRICARE reduce payments to retail
pharmacies by an amount
corresponding to a manufacturing cost
discount of 24% below the non-Federal
average manufacturer price, expecting
other arrangements among retail
pharmacies, wholesalers, and
manufacturers to accommodate those
participants’ commercial viability—is
also not practicable. DoD has no way to
manage the implementation of such
other arrangements. It is not practicable
to expect retail pharmacies to absorb an
economic loss in order the remain in the
TRICARE Retail Pharmacy Network. No
commenter suggested that this
alternative option is administratively
practicable.

The third alternative option is that
DoD authorize pharmacies to purchase
drugs directly from manufacturers
earmarked for TRICARE beneficiaries

and to do so at the FCP. For example,
the retail pharmacy could be authorized
to order off the Federal Supply
Schedule. This is not practicable
because the retail pharmacies would
then have to have a separate inventory
management system to ensure that those
drugs are used only for prescriptions
provided to TRICARE beneficiaries, and
not diverted to individuals covered by
other health plans for whom the
manufacturer is not required to provide
drugs at the FCP. DoD has no
administrative apparatus to ensure that
60,000 network pharmacies strictly
maintain such a separate inventory
management system, especially
considering that TRICARE covered
prescriptions are generally a very small
fraction of the retail pharmacy’s total
prescription drug business. No
commenter commented that this option
would be administratively practicable.

The fourth alternative option—that
DoD procure drugs directly from
manufacturers at the Federal Ceiling
Price and then distribute the drugs to
retail pharmacies for use in filling
prescriptions to beneficiaries of the plan
sponsor—is not practicable because DoD
would need to establish a separate
distribution system to deliver drugs to
more than 60,000 retail pharmacies.
Further, such pharmacies would then
have to have a separate inventory
management system to ensure that these
drugs are not provided to non-TRICARE
eligible people. It is not practicable for
DoD to create separate distribution and
inventory management systems for the
vast prescription drug retail pharmacy
industry, particularly because TRICARE
beneficiaries make up a very small
portion of the United States population
served by that industry. No commenter
commented that this alternative option
is administratively practicable.

The fifth alternative, the vendor
charge-back approach, is not practicable
in a very large retail pharmacy network
because there is no practicable system
for DoD to ensure that the earmarked
drugs from the wholesaler would be
handled by many thousands of retail
pharmacies for the exclusive benefit of
TRICARE beneficiaries. No commenter
recommended this approach as
administratively practicable.

The sixth alternative, the replacement
inventory approach, is also not
practicable in a very large retail
pharmacy network because DoD has no
system to audit the inventory
replacement for many thousands of
retail pharmacies. No commenter
recommended this approach.

Thus, the manufacturer refund
method is the most administratively
practicable system for implementing
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FCPs for the TRICARE Retail Pharmacy
Program and no commenter suggested
that any other system was
administratively practicable. In fact,
with the exception of arguments made
in litigation, the pharmaceutical
industry has consistently endorsed
manufacturer rebates or refunds as the
practicable method of administration,
and no commenter recommended
otherwise.

(d) Conclusion on how FCPs are
applied.

DoD’s conclusion on how FCPs
should apply to the TRICARE Retail
Pharmacy Program is that they should
apply through a system of manufacturer
refunds to DoD of the amount the
manufacturer received above the FCP.
That system is in harmony with the
statute and legislative history,
consistent with best business practice in
the industry, and administratively
practicable. None of the alternative
options is comparable based on these
criteria and no commenter suggested
that any of them be adopted.

3. When do FCPs apply?

This was not one of the issues that the
Court ordered DoD to reconsider as a
matter of DoD’s discretionary judgment.
However, it was an issue addressed in
the Court’s ruling and it was the subject
of several comments. This issue is:
When do FCPs begin to apply to
prescriptions filled in the TRICARE
retail pharmacy program? The Court’s
order of November 30, 2009, granted
judgment in favor of DoD “with respect
to the Defense Department’s conclusion
that 10 U.S.C. 1074g(f) required that the
Federal Ceiling Prices apply to any
TRICARE retail pharmacy prescriptions
filled on or after January 28, 2008.” The
Court’s opinion stated “the precise
question is whether the statute’s
requirement that TRICARE drug
prescriptions are subject to the Federal
Ceiling Prices—however implemented
by the agency—is active on January 28,
2008, or only once DoD promulgates a
rule to implement the statute.” The
Court answered the question by
explaining that “the statutory language
is clear: ‘With respect to any
prescription filled on or after the date
of the enactment of [NDAA-08],
pharmaceuticals purchased through the
retail pharmacy program are subject to
the Federal Ceiling Prices.” (Emphasis
in the Court’s opinion.) The opinion
further concludes that “no retroactivity
problem is presented” by the final rule
because all parties “were aware on
January 28, 2008, that 10 U.S.C. 1074g(f)
applied the Federal Ceiling Prices to
retail pharmacy program transactions as
of that date.”

DoD understands the Court’s
conclusion to be that the starting date
for applying FCPs to TRICARE Retail
Pharmacy Program prescriptions is
established by statute and it is not a
matter of DoD’s discretion in the final
rule to establish a different starting date.
DoD agrees with this conclusion.
However, commenters on behalf of the
pharmaceutical industry argue that DoD
can and should establish a starting date
on or after the effective date of the final
rule. Therefore, assuming for the sake of
completeness of the rule making record
that DoD has discretion to establish a
starting date for applying FCPs as of the
effective date of the final rule, rather
than the effective date of the statute,
DoD has considered that alternative
option.

(a) Assessment of options for harmony
with the statute and legislative history
concerning when FCPs apply.

Under this criterion, DoD agrees with
the Court that “the statutory language is
clear.” Moreover, the primary statement
of legislative history of this section of
NDAA-08, the accompanying
Conference Report, expressly stated
Congressional intent that “the
implementation date” is “the date of
enactment of this Act.” (H.Conf. Rept.
No. 110-477, page 938.) Thus, the
option of a start date as of the date of
enactment of NDAA-08 is in harmony
with the statute and legislative history,
and the alternative option of a starting
date as of the effective date of the final
rule is not.

(b) Assessment of options for
consistency with best business practice
concerning when FCPs apply.

Pharmaceutical industry commenters
asserted that standard business practice
requires that arrangements concerning
price be adopted prospectively and that
it is unfair to change those arrangements
after the fact. However, DoD believes
this standard was met with respect to
NDAA-08 because everyone was on
notice that FCPs applied as of the date
of enactment. Further, DoD sent a “Dear
Pharmaceutical Manufacturer” letter to
each manufacturer three days after the
date of enactment of the law, providing
them with a copy of the applicable
section as well as DoD’s interpretation
making clear that DoD believed the law
to apply to manufacturer prices as of the
date of statutory enactment. Moreover,
the proposed rule also stated that FCPs
apply to any prescription filled on or
after the date of statutory enactment. It
is also noteworthy that NDAA-08
followed a four year running debate
between the government and the
pharmaceutical industry over the issue
of applying FCPs to the TRICARE Retail
Pharmacy Program, a debate that

included prior litigation and
Congressional consideration. Thus, no
one associated with the pharmaceutical
industry could have been unaware.
Finally on this point, DoD included in
the final rule a procedure for waiver or
compromise of refund amounts to
permit consideration of any particular
circumstances where implementation as
of the statutory effective date would be
insupportable. On this criterion, DoD
concludes that the statutory effective
date option is consistent with best
business practice of establishing
prospective terms for transactions.

(c) Assessment of options for
practicability of administration
concerning when FCPs apply.

Based on the data systems that have
been in use and the pre-existing VARRs
process for retail rebates, both options—
the statutory effective date option and
the final rule effective date option—are
administratively practicable.

(d) Conclusion on when FCPs apply.

On this issue, DoD has concluded that
the statutory effective date option is the
right one to adopt because it is in
harmony with the statute and legislative
history, whereas the final rule effective
date option is not; it is consistent with
best business practice; and it is on par
with the final rule effective date option
regarding administrative practicability.

4. To what do FCPs apply?

This also is not an issue the Court
ordered DoD to reconsider as a matter of
DoD'’s discretion. However, commenters
on behalf of the pharmaceutical
industry recommended that DoD
reconsider it. The industry
recommendation is that DoD not apply
FCPs to all covered prescriptions filled
through the TRICARE Retail Pharmacy
Program and paid for by DoD, but only
those prescriptions covered by
prospective procurement contracts
between DoD and the manufacturer or
comparable agreements having certain
attributes they associate with
procurement contracts. The Court’s
November 30, 2009, opinion rejected the
argument that the statute required a
procurement-type contract as a
precondition to applying FCPs, but
considered this option to be within the
scope of DoD’s discretionary judgment
as to implementation method.

DoD has considered two options on
the issue of what prescriptions are to be
covered by manufacturer refunds:

(1) All covered prescriptions; and 2)
only those prescriptions covered by
procurement-type contracts or
agreements. The 2009 final rule applied
to all covered drug prescriptions,
subject to a voluntary opt-out and a
waiver/compromise process. Covered
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drugs for this purpose are drugs covered
by 38 U.S.C. 8126, paid for by DoD,
introduced by the manufacturer into the
normal supply chain, and dispensed to
a TRICARE beneficiary by a network
retail pharmacy. The final rule excluded
drugs not covered by § 8126, drugs for
which TRICARE was not primary payer,
drugs provided through the 340B
program, and (based on legislative
history and administrative
practicability) non-network pharmacy
dispensed drugs.

The procurement-type contract
option, as presented by commenters,
would require a prospective written
contract or agreement stating that in
return for FCP-based refunds/rebates the
manufacturer would receive favorable
positioning on the uniform formulary,
and that prescriptions filled in the
TRICARE Retail Pharmacy Program for
drugs not covered by such an agreement
would be exempt from FCPs. (Some
commenters asserted that the 2008
proposed rule was consistent with this
option, but this is incorrect as both the
2008 proposed rule and the 2009 final
rule required the application of FCPs to
any prescription filled on or after the
date of enactment and incorporated the
regulatory overpayment recovery
procedures of 32 CFR 199.11 for all such
prescriptions.)

(a) Assessment of options for harmony
with the statute and legislative history
concerning FCP applicability.

As noted above, the statute provides:

With respect to any prescription filled on
or after the date of the enactment of the
National Defense Authorization Act for Fiscal
Year 2008, the TRICARE retail pharmacy
program shall be treated as an element of the
Department of Defense for purposes of the
procurement of drugs by Federal agencies
under section 8126 of title 38 to the extent
necessary to ensure that pharmaceuticals
paid for by the Department of Defense that
are provided by pharmacies under the
program to eligible covered beneficiaries
under this section are subject to the pricing
standards in such section 8126.

Section 8126 of title 38 is titled,
“Limitation on prices of drugs procured
by Department and certain other Federal
agencies.” The Department referred to is
the Department of Veterans Affairs and
the other agencies include DoD. The
statute requires that as a condition of
doing business under covered Federal
programs, “[e]lach manufacturer of
covered drugs shall enter into a master
agreement with the Secretary” of
Veterans Affairs under which “with
respect to each covered drug of the
manufacturer procured by a [covered]
Federal agency * * * the manufacturer
has entered into and has in effect a
pharmaceutical pricing agreement

* * * under which the price charged

* * * may not exceed 76 percent of the
non-Federal average manufacturer
price.” The price referred to in this
statute is the Federal Ceiling Price. The
purpose and effect of section 8126, as
applied to DoD, is that all covered drugs
procured by DoD are subject to the
Federal Ceiling Price.

Pharmaceutical industry commenters
asserted that the “procurement of drugs”
phrase in § 1074g(f) requires
implementation through procurement-
type contracts. They commented that
this position is supported by the
construct of § 8126, which requires an
agreement and that the application of
FCPs without such a contract would be
to treat the TRICARE Retail Pharmacy
Program better than other elements of
DoD under § 8126. They further pointed
to § 8126(g)(2), which they say freezes
the statute’s requirements in place as of
the date of enactment, giving the
resulting pharmaceutical pricing
agreement precedence over later
statutory enactments and their
implementing regulations.

DoD does not agree that these views
are in harmony with the statute and
legislative history. The “procurement of
drugs” phrase in § 1074g(f) is to identify
the applicability of § 8126 and to
establish the applicability of § 8126 as
the purpose for which the TRICARE
retail pharmacy program shall be treated
as an element of DoD. That purpose is
to bring it within the scope of the
requirement of § 8126 “to the extent
necessary to ensure that
pharmaceuticals paid for by” DoD
through the TRICARE retail pharmacy
program “are subject to the” FCP
“pricing standards.” The “procurement
of drugs” phrase does not in § 1074g(f)
describe the transaction to which the
FCP requirement attaches. Rather, the
transaction to which the FCP
requirement attaches is clearly
established as a “prescription filled” for
a drug “paid for by” DoD “provided by”
a program pharmacy “to eligible covered
beneficiaries.” The procurement-type
contract option requires that the phrase
“procurement of drugs” in § 1074g(f) be
treated as the TRICARE Retail Pharmacy
Program transaction to which the FCP
requirement attaches. This would treat
the statute as if it read:

With respect to any procurement of
drugs by the TRICARE retail pharmacy
program [rather than “any prescription
filled”] on or after the date of the
enactment of the National Defense
Authorization Act for Fiscal Year 2008,
the TRICARE retail pharmacy program
shall be treated as an element of the
Department of Defense for purposes of
the procurement of drugs by Federal

agencies under section 8126 of title 38
to the extent necessary to ensure that
pharmaceuticals procured by the
TRICARE retail pharmacy program
[rather than “paid for by the Department
of Defense”] that are provided by
pharmacies under the program to
eligible covered beneficiaries under this
section are subject to the pricing
standards in such section 8126.

This is not in harmony with what
Congress actually enacted. It would not
cover “any prescription filled,” but only
some prescriptions filled. It would not
“ensure that” pharmaceuticals paid for
by DoD are subject to FCPs; it would
exempt prescriptions paid for by DoD
but not covered by a procurement-type
contract. And it would not provide that
the retail pharmacy program “shall” be
treated as an element of DoD for
purposes of FCP applicability, only that
it may be so treated if that is provided
for in a procurement-type contract.

The pharmaceutical industry’s
argument on § 8126(g)(2) also does not
have weight. What this paragraph
actually says is that a manufacturer
meets its obligation under that law if it
“establishes to the satisfaction of the
Secretary” of Veterans Affairs that the
manufacturer is complying with § 8126
as enacted, without regard to a future
legislative change in that section. DoD
has seen no evidence that the Secretary
of Veterans Affairs has determined that
anything in § 1074g(f) or the 2009 final
rule is beyond the scope of § 8126.
Rather, it is DoD’s understanding that
the position of the Secretary of Veterans
Affairs continues to be that the
TRICARE Retail Pharmacy Program is
covered by § 8126. (In the preamble to
the 2009 final rule, DoD suggested that
DoD and the pharmaceutical industry
should “agree to disagree” on whether
the TRICARE Retail Pharmacy Program
is covered directly by § 8126 since that
issue was beyond the scope of the final
rule and DoD authority, and it would be
a moot point if manufacturers complied
with the final rule.)

Nor is the procurement-type contract
option in harmony with the legislative
history of what Congress enacted. The
Conference Report accompanying
NDAA-08 described the applicable
section as a provision “that would
require that any prescription filled
* * * through the TRICARE retail
pharmacy network will be covered by
the Federal pricing limits applicable to
covered drugs under section 8126 of
title 38, United States Code.” (H. Conf.
Rept. 110-477, p. 938.) In addition, a
very similar provision that was passed
by the Senate in its proposed version of
NDAA-07 but not finally enacted at that
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time (“The TRICARE Retail Pharmacy
Network * * * shall be treated as an
element of the Department of Defense
for purposes of the procurement of
drugs by Federal agencies under section
8126 of title 38 * * *.”) was described
in the accompanying Senate Committee
Report as a provision to “reaffirm a
decision made by the Secretary of
Veterans Affairs on October 24, 2002,

* * * that drugs purchased by the
Department of Defense through the
TRICARE retail pharmacy network are
subject to the same Federal pricing
limits that have long applied to drugs
purchased by the Department and
provided through military hospitals and
clinics and the national mail order
program.” (S. Rept. No. 109-254, pp.
342-43.) Thus, the all covered
prescriptions option is in harmony with
the statute and legislative history; the
procurement-type contract option is not.

In addition to the pre-enactment
legislative history, recent Congressional
commentary reinforces this
understanding of Congressional
expectations. For example, the Senate
Appropriations Committee report
accompanying the Department of
Defense Appropriations Bill, 2010,
expressed concern that “the fiscal years
2008 and 2009 budgetary savings
programmed by the Department of
Defense and the Office of Management
and Budget for manufacturer refunds for
TRICARE retail pharmacy prescriptions
under section 703 of the National
Defense Authorization Act for Fiscal
Year 2008 have not been realized,” and
asked for a report from DoD on
implementation, “including an
assessment of whether any additional
legislation is needed to effectuate the
purposes of section 703.” (S. Rept. No.
111-74, p. 224.) (The resulting DoD
report advised that no additional
legislation is needed.) The House
Appropriations Committee expressed
similar concern, noting “the
$1,000,000,000 in rebates that are
currently owed.” (H. Rept. No. 111-230,
p. 307.)

(b) Assessment of options for
consistency with best business practice
concerning FCP applicability.

Commenters on behalf of the
pharmaceutical industry assert that best
business practice calls for the voluntary
agreement of the parties and that only
a procurement-type contract is
consistent with this practice. But the all
covered prescriptions option also
provides for the voluntary agreement of
the parties; no pharmaceutical
manufacturer is forced to do business
with DoD under 10 U.S.C. 1074g or
other agencies under 38 U.S.C. 8126.
Manufacturers make a voluntary choice

to do business with DoD under the
applicable terms. The difference
between the two options is not in the
nature of the voluntary participation, it
is in the terms of the voluntary
participation. The procurement-type
contract option seeks more limited
terms, such as that FCPs will only apply
if drugs receive preferred status under
the uniform formulary, rather than
covered status. The 2009 final rule
attaches FCP applicability to a voluntary
decision by the manufacturer to keep its
drugs covered by TRICARE, rather than
take the opt-out opportunity provided in
the rule. Voluntariness is preserved
under both options. Under the all
covered prescriptions option, preferred
formulary status is based on cost-
effectiveness, which means a price no
higher than the FCP, and for drug
classes that have competition among
covered drugs, generally a price below
the FCP. Taking advantage of
competition in drug classes to produce
prices below FCP (i.e., refunds greater
than the FCP-level refund) is more
consistent with best business practice.
All of this has to do with the terms of
doing business, not with the nature of
the business practice.

(c) Assessment of options for
practicability of administration
concerning FCP applicability.

Both options rely upon the same
implementation apparatus, so both
options are administratively practicable.

(d) Conclusion on the issue of to what
do FCPs apply.

DoD has concluded that the option
that all covered drug TRICARE retail
pharmacy network prescriptions are
subject to FCPs is the better option
because: It is in harmony with the
statute and legislative history, while the
alternative, procurement-type contract
option is not; it is more consistent with
best business practice; and it is
comparable in administrative
practicability.

C. Additional Issues Raised by Public
Comments

What follows is a brief summary of
the 2009 final rule and a discussion of
the new public comments received
pertinent to those provisions. The 2009
final rule added to section 199.21 of the
TRICARE regulation, the section
governing the Pharmacy Benefits
Program, a new paragraph (q) regarding
pricing standards for the retail
pharmacy program.

1. Section 199.21(q)(1).

As in paragraph (1) of the 2008
proposed rule, paragraph (1)(i) of the
2009 final rule repeated the statutory
requirement, virtually verbatim. Like

the statute, both the proposed and final
rules applied FCPs to “any prescription
filled on or after the date of the
enactment” of the statute. Paragraph
(1)(ii) was added in the 2009 final rule
to state in simpler terms (similar to the
primary statement in the legislative
history of § 1074g(f)) DoD’s
interpretation of the statute as requiring
that all covered drug TRICARE Retail
Pharmacy Network prescriptions are
subject to FCPs.

Applicability of FCPs to All Covered
Drug Prescriptions (Para. (q)(1)(ii))

Comment: Pharmaceutical industry
commenters recommended an
exemption, which could potentially be
added to this paragraph, for
prescriptions filled after January 28,
2008, but covered by pre-existing
Uniform Formulary Voluntary
Agreements for Retail Refunds (UF-
VARRSs) that provided for less than FCP-
based discounts, the exemption lasting
as long as necessary to implement the
termination clause of the VARR. The
rationale was that this would show
appropriate deference to the terms of the
pre-existing agreements.

Response: For the reasons given above
relating to the starting date for applying
FCPs under the statute, DoD has
concluded that the final rule should not
be changed, and that it should, as the
proposed rule did, mirror the statute’s
applicability to “any prescription filled
on or after the date of enactment.” The
statutory effective date, of which
everyone had notice, obviated the need
for DoD to cancel the pre-existing UF—
VARRSs, which also could have been
canceled at any time by the
manufacturer. The applicability of FCPs
on or after January 28, 2008, is not
dependent on Tier 2 Uniform Formulary
status or the existence of a VARR or
pricing agreement. If there is some
special circumstance regarding any
particular drug, it can be addressed
under the waiver/compromise authority
of paragraph (q)(3)(iii).

2. Section 199.21(q)(2).

Paragraph (q)(2) provided, similar to
the proposed rule, that a written
agreement by a manufacturer to honor
Federal Ceiling Prices in the retail
pharmacy network is with respect to a
particular covered drug a condition for
inclusion of that drug on the uniform
formulary (Tier 2, or in the case of
covered generic drugs, Tier 1) and for
the availability of that drug through
retail network pharmacies without
preauthorization.
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Preauthorization of Tier 3 Drugs (Para.
(@)(2)(i1))

Comment: Pharmaceutical industry
commenters recommended removal of
the requirement that drugs not covered
by voluntary pricing agreements and
thus disqualified from Tier 2 uniform
formulary status also become subject to
preauthorization for dispensing at the
retail pharmacy. The argument was
made that this preauthorization
conflicts with other preauthorization
requirements in the TRICARE Pharmacy
Benefits Program regulation.

Response: There is no conflict. There
are simply two different types of
preauthorization. One type of prior
authorization relates to whether a
patient needs a particular drug. The
preauthorization required under this
paragraph relates to where the patient
should receive it. If the manufacturer
refuses to comply with the requirement
to apply FCPs at the retail venue,
TRICARE will consider other options to
meet the patient’s needs, which may
include dispensing that same drug at the
mail order venue.

Comment: Retail pharmacy industry
commenters also recommended
elimination of the prior authorization
requirement on the grounds that it
potentially shifts business from retail
pharmacies to the mail order pharmacy
and that DoD should force
manufacturers to honor FCPs without
disadvantaging retail pharmacies.

Response: DoD hopes it will not be
necessary to rely on either Tier 3 status
or the preauthorization process to
reinforce the FCP requirement under
paragraph (q), but is unable at this point
to forgo the option, when needed.
Therefore, this provision is retained in
the new final rule.

Inclusion of Authorized Generics as
“Covered Drugs” (Para. (q)(2)(iii))

Comment: Pharmaceutical industry
commenters recommended exclusion of
authorized generics from the definition
of covered drugs. Authorized generics
are drugs that were approved by the
Food and Drug Administration under a
new drug application (NDA), rather than
an abbreviated new drug application
(ANDA) under section 505(j) of the
Food, Drug, and Cosmetic Act, and are
still marketed under the original NDA
approval, but are no longer single source
drugs. The rationale was that generic
drug competition usually produces a
low price and it is unfair to impose an
additional FCP-based discount to the
authorized generics when their
competitor ANDA generics have no
such requirement.

Response: With awareness of the
statutory reference to “the pricing

standards in * * * section 8126,” the
2009 final rule maintained the section
8126 definition of covered drugs.
Covered drugs, including authorized
generics, are subject to FCPs under
section 8126 and are sold at the FCP (or
FSS price if lower) for prescriptions
filled at military facility pharmacies and
the mail order pharmacy program. In
regard to the economics of authorized
generics, manufacturers still have
marketing options to protect profits. In
any event, the Department of Veterans
Affairs, the lead agency for FCP
implementation government-wide, has
not recommended exemption of
authorized generics as covered drugs,
and DoD has concluded that following
the lead agency’s policy on this is
advisable. Therefore, the new final rule
is unchanged on this point.

Exclusion of 340B Drugs (Para.
(q)(2)(iii)(E))

Comment: Pharmaceutical industry
commenters recommended the
continued exclusion of 340B program
drugs.

Response: This provision is
unchanged in the new final rule. They
are excluded.

Comment: Commenters on behalf of
specialty providers under the 340B
program agreed that 340B covered drugs
should be excluded from covered drugs
under this rule, but expressed concern
that this might be causing their newly
restricted ability to participate in the
TRICARE Retail Pharmacy Network.

Response: DoD is aware of and
seeking to address issues between some
of these providers, such as
comprehensive hemophilia treatment
centers, and TRICARE’s Pharmacy
Benefits Manager contractor. These
issues, however, are not affected by the
exclusion of 340B program drugs from
this final rule and thus are outside the
scope of this rulemaking.

3. Section 199.21(q)(3).

Paragraph (q)(3) of the 2009 final rule
addressed refund procedures. As under
the proposed rule, paragraph (q)(3)(iii)
of the 2009 final rule stated that a
refund due under the final rule is
subject to section 199.11 of the
TRICARE regulation, the section that
governs “overpayments recovery.” The
2009 final rule was revised to elaborate
that the applicability of section 199.11
brings with it a procedure for a
manufacturer to request waiver or
compromise of a refund amount. Also,
in response to pharmaceutical industry
complaints that the rule would make the
imposition of FCPs involuntary on
manufacturers since they could not
control the flow of their products

through the supply chain that end up as
prescriptions filled under the TRICARE
Retail Pharmacy Program, the 2009 final
rule was revised to state that a request
for waiver may also be premised on the
voluntary removal by the manufacturer
in writing of a drug from coverage in the
TRICARE Pharmacy Benefit Program.
Based on such a voluntary opt-out, DoD
could block the prescription at the retail
network pharmacy and in other
transactions pertinent to the military
facility pharmacies and mail order
pharmacy, thus preserving the
manufacturer’s voluntary choice on
whether it wants to participate in the
TRICARE Pharmacy Benefits Program.

FCP Calculation (Para. (q)(3)(ii))

Comment: Pharmaceutical industry
commenters suggested that DoD apply
an alternative Federal Ceiling Price
under this rule, one that would not
include the computation under
§8126(d)(1) that is referred to as the
“FSS Max Cap.”

Response: Under paragraph (q)(3)(ii),
DoD applies the FCP as it is calculated
and provided by the Department of
Veterans Affairs (DVA). The DVA’s
calculations in second and subsequent
years of multi-year contracts take into
account prices reflected in those
contacts, referred to as the FSS Max
Cap. In those years the resulting FCP is
applicable to all covered drug contracts
and applicable to the TRICARE Retail
Pharmacy Program. Based on this
comment, DoD considered asking DVA
to produce an alternative set of FCPs for
the TRICARE Retail Pharmacy Program
that would exclude any impact of the
FSS Max Cap. Assuming the technical
feasibility of this option, it was
considered under the same criteria used
for the major issues assessed in this
rulemaking reconsideration process.
With respect to consistency with the
statute and legislative history, there is
clear legislative history that Congress
intended “that drugs purchased by the
Department of Defense through the
TRICARE retail pharmacy network are
subject to the same federal pricing limits
that have long applied to drugs
purchased by the Department and
provided through military hospitals and
clinics and the national mail order
program.” S. Rept. 109-254, pp. 342—
343. The use of two sets of FCPs—one
for military facilities and the mail order
program and a different set for the retail
program—would conflict with this
Congressional intent. In addition, with
respect to administrative practicability,
there is currently only one set of FCPs
calculated by DVA, and while it is not
impossible to calculate an alternative set
of FCPs, doing so for one segment of
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covered drugs for one of the “big four”
agencies covered by section 8126 could
create confusion and administrative
difficulties. Further, in connection with
implementation of the 2009 final rule to
date and the voluntary agreements made
under it, DoD is unaware of any request
from a manufacturer for use of anything
other than the normal FCPs, nor of any
request from a manufacturer for a
waiver or compromise of the refund
amount based on the possible effect on
the FCPs of the FSS Max Cap. Were
there special circumstances relating to
application of the FCP in a particular
case, the compromise process would be
the appropriate one to find a remedy.
Based on these considerations, it is
DoD’s judgment that the single set of
FCPs calculated by DVA under section
8126 apply to the TRICARE Retail
Pharmacy Program as they do to the
TRICARE Pharmacy Benefits Program
generally.

Overpayments Recovery Procedures
(Para. (q)(3)(iii)(A))

Comment: Pharmaceutical industry
commenters recommended deletion of
the provision stating that the normal
TRICARE overpayments recovery
procedures of 32 CFR 199.11 would
apply to retail refunds due under
§199.21(q), or revision to limit
overpayments recovery to refunds owed
under contracts. Comments argued that
properly constructed voluntary refunds
do not fit the purposes and scope of
§199.11.

Response: DoD believes § 199.11,
which has been incorporated by
reference since the proposed rule, is
properly used for all refunds under
§199.21(q), all of which are based on
the voluntary decision of the
manufacturer to participate in
TRICARE. Section 199.11 applies to
“erroneous payments,” which are
“expenditures of government funds
which are not authorized by law or this
part” (i.e., Part 199, the TRICARE
Regulation). Because this final rule is
intended, in the terms used in the
statute, to ensure that covered
prescriptions are subject to the FCP
pricing standards, it fits § 199.11 very
well to view the amount paid that
exceeds FCPs as an expenditure of
government funds in excess of the
amount authorized by the TRICARE
regulation, specifically § 199.21(q),
which in turn is authorized by the
statute.

Opt-Out Provision (Para. (q)(3)(iii)(C))

Comment: Pharmaceutical industry
commenters recommended that
remedial actions continue to be on a
drug-by-drug basis, rather than a

company-by-company basis, to give
manufacturers flexibility on deciding
whether they wish to do business with
TRICARE.

Response: The opt-out provision
continues to be on a drug-by-drug basis.
A manufacturer is not required by this
regulation to remove all of its drugs
from TRICARE coverage in order to
remove any. However, DoD makes no
representation that selective opt-outs
would be consistent with the
manufacturer’s obligations under its
§ 8126 master agreement, a matter
which is outside DoD’s authority.

Comment: Pharmaceutical industry
commenters commented that
manufacturers should be given notice
and an opportunity to opt-out in order
to avoid liability for prescriptions filled
prior to the effective date of the
regulation.

Response: The opt-out opportunity
has been available since the effective
date of the 2009 final rule, May 26,
2009. The 2009 final rule provided for
“the voluntary removal by the
manufacturer in writing of a drug from
coverage in the TRICARE Pharmacy
Benefit Program.” To date, no
manufacturer has opted out. DoD takes
this as a voluntary agreement to
participate in the TRICARE Pharmacy
Benefits Program under the terms of the
TRICARE Regulation. The opt-out
opportunity remains available under
this new final rule, and it may be
coupled with a request for waiver or
compromise.

Comment: Pharmaceutical industry
commenters asserted that in the absence
of a voluntary agreement between a
manufacturer and DoD, a refund
requirement conflicts with the
Unfunded Mandates Reform Act.

Response: This program is neither
unfunded nor a mandate. The opt-out
provision ensures that the application of
FCPs is a function of the voluntary
decision of manufacturers to participate
in the TRICARE Pharmacy Benefits
Program under the terms required or
authorized by statute, including 10
U.S.C. 1074g(f). The economic impact of
this regulation is not in the nature of a
mandatory expenditure by the private
sector, but in the nature of reduced
Federal expenditures for
pharmaceuticals paid for by DoD under
TRICARE, which is precisely what
Congress intended.

Comment: Pharmaceutical industry
commenters argued that the opt-out
authority should allow manufacturers to
opt out of the Retail Pharmacy Program
only, rather than opt out of the entire
TRICARE Pharmacy Benefits Program.
They argued that if they opt out of the
TRICARE Pharmacy Benefits Program

completely, this will put them in
violation of their master agreement with
the Department of Veterans Affairs,
which includes a requirement to make
their products available under the
Federal Supply Schedule to DoD.

Response: Again, this is a discussion
over terms of voluntary participation in
the TRICARE Pharmacy Benefits
Program, not over the nature of
voluntary participation. If the
pharmaceutical industry is correct that
39 U.S.C. 8126(g)(2) (which is discussed
above) freezes their § 8126 obligations as
of the original enactment of that law and
that this TRICARE rule creates new
obligations beyond the scope of § 8126,
they will be able to remain in
compliance with § 8126 by
demonstrating a willingness to adhere to
the original scope of obligations,
including a willingness to make their
drugs available under the Federal
Supply Schedule. If the industry is not
correct about that (which DoD believes
to be the case), manufacturers remain
free voluntarily to decide whether they
want to do business with all agencies
covered by § 8126 under the terms
Congress has established or authorized.
For doing business with DoD, DoD
believes the terms of voluntary
participation are properly set as
honoring FCPs in all three venues of the
TRICARE Pharmacy Benefits Program—
military facility pharmacies, mail order
pharmacy, and retail pharmacy network.
DoD understands that manufacturers
would prefer more favorable terms, but
these terms are in harmony with the
statute and legislative history,
consistent with best business practice,
and administratively practicable.

4. Section 199.21(q)(4), Remedies.

Paragraph (q)(4) of the 2009 final rule
provided that in the case of the failure
of a manufacturer of a covered drug to
make or honor an agreement under
paragraph (q), DoD may take any action
authorized by law. This paragraph was
unchanged from the 2008 proposed rule.

Comment: Pharmaceutical industry
commenters recommended deletion of
the provision stating that in the case of
the failure of a manufacturer “to make”
an agreement under paragraph (q), DoD
may take any other action authorized by
law on the grounds that the only
appropriate remedy would be under
breach of contract rules concerning an
agreement that had been voluntarily
made.

Response: DoD believes the authority
to take any action authorized by law,
which has been included since the
proposed rule, is properly used for all
obligations under the regulation, all of
which are based on the voluntary



63396

Federal Register/Vol. 75, No. 199/Friday, October 15, 2010/Rules and Regulations

decision of the manufacturer to
participate in the TRICARE Retail
Pharmacy Program. However, the point
is well taken that under the rule, a
failure “to make” an agreement is not an
action that should be treated as
noncompliance nor be the subject of a
remedy. This is because the
applicability of FCPs is not dependent
upon the making of an agreement.
Rather, it is a function of the voluntary
decision of a manufacturer to continue
to participate in the TRICARE Pharmacy
Benefits Program, rather than to take
advantage of the opt-out opportunity.
Therefore, this paragraph has been
revised. The revised paragraph no
longer premises a remedy on a failure
“to make or honor an agreement under”
paragraph (q), but on a failure “to honor
a requirement of” paragraph (q) or “to
honor an agreement under” paragraph
(g). An accompanying revision is also
made to paragraph (q)(3)(iii)(B) to state
that during the pendency of a request
for waiver or compromise of a refund
amount, the matter that is the subject of
the request will not be treated as a
failure to honor a requirement of
paragraph (q).

5. Section 199.21(q)(5).

Finally, paragraph (q)(5) of the 2009
final rule authorized beneficiary
transition provisions to protect
beneficiary access to particular
pharmaceuticals even when
manufacturers act to avoid the
application of FCPs. No comments were
received during this new comment
period regarding this provision.

D. Provisions of New Final Rule

DoD is readopting the 2009 final rule,
with one substantive change and
another accompanying revision. The
substantive change is to paragraph (q)(4)
concerning remedies. An accompanying
change is to paragraph (q)(3)(iii)(B)
concerning the effect of a pending
request for waiver or compromise of a
refund amount. Following is a summary
of the new final rule.

Section 199.21(q) establishes pricing
standards for the retail pharmacy
program. Paragraph (1) restates the
statutory requirement. With respect to
any prescription filled on or after the
statutory effective date (January 28,
2008), all covered drug TRICARE retail
pharmacy network prescriptions are
subject to Federal Ceiling Prices.
Paragraph (1) is unchanged from the
2009 final rule. Paragraph (1) answers
the question, “When do FCPs apply?”
They apply to all prescriptions filled on
or after the date of statutory enactment.

Paragraph (2) states that a
manufacturer’s written agreement to

honor the requirement of paragraph (1)
is a condition for including a drug on
the preferred tier (Tier 2, or in the case
of covered drugs that are generics, Tier
1) of the uniform formulary and the
availability of that drug through retail
network pharmacies without
preauthorization. As under the 2008
proposed rule and the 2009 final rule,
an agreement to honor FCPs does not
guarantee preferred tier placement
because FCPs are a ceiling price and the
cost-effectiveness standard for Tier 2
(and in some cases Tier 1) placement
may result in the FCP being
insufficiently cost-effective in particular
drug classes. Also as under the 2008
proposed rule and the 2009 final rule,
the application of FCPs is not
conditional on preferred formulary
status. Paragraph (2) also defines
covered drugs for purposes of the
applicability of FCPs. Paragraph (2) is
unchanged from the 2009 final rule.
This paragraph (2), along with
paragraph (3), answer the questions,
“Who bears the burden of FCPs?” and
“How do FCPs apply?” Manufacturers
bear the burden of FCPs, and they apply
through manufacturer refunds.
Paragraph (3) establishes refund
procedures. Such procedures may be
included in an agreement under
paragraph (2) or a separate agreement or
default to the standard overpayments
recovery procedures of the TRICARE
regulation, § 199.11. Also under
§199.11, a manufacturer may request a
waiver or compromise of a refund
amount due. While a waiver or
compromise request is pending, the
matter that is the subject of the request
will not, under revised wording of this
paragraph, be treated as a failure to
honor a requirement of paragraph (q) for
purposes of DoD pursuing any remedies
under paragraph (4). Also under
paragraph (3), in addition to other
grounds for waiver or compromise, a
waiver request may be based on the
voluntary removal by the manufacturer
in writing of a drug from coverage in the
TRICARE Pharmacy Benefits Program.
This paragraph (3) answers the question,
“To what do FCPs apply?” They apply
to all covered drugs the manufacturer
has voluntarily chosen to keep in the
TRICARE Pharmacy Benefits Program.
Paragraph (4) provides that remedies
may be based on any action authorized
by law. Paragraph (4) is changed from
the 2009 final rule. The revised
paragraph no longer promises a remedy
on a failure “to make or honor an
agreement under” paragraph (q), but on
a failure “to honor a requirement of” the
regulation “or to honor an agreement
under” the regulation. This change
reinforces that a manufacturer’s failure

“to make an agreement” is not subject to
a remedial action because the
applicability of FCPs is not dependent
upon the “making” of an agreement.
Rather, a remedy could be based on a
failure to honor a requirement under the
final rule for a manufacturer who has
made the voluntary decision to
participate in the TRICARE Pharmacy
Benefits Program by not exercising the
opt-out opportunity.

Paragraph (5) authorizes special
beneficiary transition provisions for the
continued availability of
pharmaceuticals to beneficiaries.
Paragraph (5) is unchanged from the
2009 final rule.

E. Regulatory Procedures

Executive Order 12866, “Regulatory
Planning and Review”

Executive Order (EO) 12866 requires
that a comprehensive regulatory impact
analysis be performed on any
economically significant regulatory
action, defined primarily as one that
would result in an effect of $100 million
or more in any one year. The DoD has
examined the economic, legal, and
policy implications of this final rule and
has concluded that it is an economically
significant regulatory action under
section 3(f)(1) of the EO. The economic
impact of applying Federal Ceiling
Prices to the TRICARE Retail Pharmacy
Network is in the form of reducing the
prices of drugs paid for by DoD in the
retail pharmacy component of the
TRICARE Pharmacy Benefits Program,
making them comparable to the prices
paid by DoD in the Military Treatment
Facility and Mail Order Pharmacy
components of the program.

A recent Government Accountability
Office Report, “DoD Pharmacy Program:
Continued Efforts Needed to Reduce
Growth in Spending at Retail
Pharmacies,” April 2008 (GAO-08-327),
found that DoD’s drug spending “more
than tripled from $1.6 billion in fiscal
year 2000 to $6.2 billion in fiscal year
2006” and that retail pharmacy spending
“drove most of this increase, rising
almost nine-fold from $455 million to
$3.9 billion and growing from 29
percent of overall drug spending to 63
percent.” DoD concurs in these findings.
The principal economic impact of this
final rule is to moderate somewhat the
rate of growth in spending in the retail
pharmacy component of the program.

At various times since the enactment
of NDAA-08, DoD estimated the
reduced spending associated with
applying Federal Ceiling Prices to the
Retail Pharmacy Network. DoD funds
the Military Health System through two
separate mechanisms. One is the
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Defense Health Program (DHP)
appropriation, which pays for health
care for all beneficiaries except those
who are also eligible for Medicare. DoD-
funded health care for DoD beneficiaries
who are also eligible for Medicare is
paid for by way of an accrual fund
called the Medicare-Eligible Retiree
Health Care Fund (MERHCF) under 10
U.S.C. chapter 56. Funds are paid into
the MERHCF from military personnel
appropriations and the general U.S.
treasury. At the time of the 2008
proposed rule, for example, DoD
estimated FY—-10 reduced spending of
$388 Million for the DHP and $404 for
the MERHCF. At the time of the 2009
final rule, DoD used a different
estimating model and estimated much
larger savings, including for FY-10 for
example, reduced spending of $761
Million for the DHP and $910 for the
MERHCF. Based on experience since
issuance of the final rule and a refined
estimating model, DoD now estimates
that the reduced spending will be closer
to the original, lower estimates. DoD’s
current estimated cost reductions from
applying Federal Ceiling Prices to the
TRICARE Retail Pharmacy Network in
Fiscal Years 2010 through 2015 appear
in the following table. FCP savings
estimates will continue to be updated as
actual refunds are received and
estimating methodologies are refined.

Millions of Dollars

FY-2010 DHP Reduced Spending ......
FY-2010 MERHCF Reduced Spend-

INE reeveiiiiiiiee e
FY-2011 DHP Reduced Spending ......
FY-2011 MERHCF Reduced Spend-

INE viiviiiiiii
FY-2012 DHP Reduced Spending ......
FY-2012 MERHCF Reduced Spend-

INE v
FY-2013 DHP Reduced Spending ......
FY-2013 MERHCF Reduced Spend-

INE i
FY-2014 DHP Reduced Spending ......
FY-2014 MERHCF Reduced Spend-

INE cviviiiiiiii
FY-2015 DHP Reduced Spending ......
FY-2015 MERHCF Reduced Spend-

ing 707

As a frame of reference, total
TRICARE Pharmacy Benefits Program
spending is estimated to be $8.5 billion
in FY-2010.

Congressional Review Act, 5 U.S.C. 801,
et seq.

Under the Congressional Review Act,
a major rule may not take effect until at
least 60 days after submission to
Congress of a report regarding the rule.
A major rule is one that would have an
annual effect on the economy of $100
million or more or have certain other
impacts. This final rule is a major rule

under the Congressional Review Act. As
noted above, applying Federal Ceiling
Prices to the TRICARE Retail Pharmacy
Network will reduce DoD spending on
pharmaceuticals by more than $100
million per year.

Sec. 202, Public Law 104—-4, “Unfunded
Mandates Reform Act’

This rule does not contain a Federal
mandate that may result in the
expenditure by State, local and tribal
governments, in aggregate, or by the
private sector, of $100 million or more
(adjusted for inflation) in any one year.
The economic impact of this regulation,
described above, is not in the form of a
mandated expenditure by a State, local,
or tribal government or the private
sector, but by reduced Federal
expenditures.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. DoD does not
anticipate that this regulation will result
in changes that would impact small
entities, including retail pharmacies,
whose reimbursements are not affected
by the final rule. In addition, drugs
newly subject to implementation of
Federal Ceiling Prices under the final
rule represent less than 2% of
manufacturers’ prescription drug sales.
Therefore, this final rule is not expected
to result in significant impacts on a
substantial number of small entities.

Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

This final rule contains information
collection requirements subject to the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C. 3501-3511). This consists of
responding to the periodic TMA report
of the TRICARE prescription utilization
data needed to calculate the refund.
This information collection has been
approved with OMB Control Number
0720-0032. No person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

Executive Order 13132, “Federalism”

This final rule does not have
federalism implications, as set forth in
Executive Order 13132. This rule does
not have substantial direct effects on the

States; the relationship between the
National Government and the States; or
the distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 199

Claims, Health care, Health insurance,
Military personnel, Pharmacy benefits.
m Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.21(q) is revised to read
as follows:

§199.21 Pharmacy benefits program.

(q) Pricing standards for retail
pharmacy program—(1) Statutory
requirement. (i) As required by 10
U.S.C. 1074g(f), with respect to any
prescription filled on or after the date of
the enactment of the National Defense
Authorization Act for Fiscal Year 2008,
the TRICARE retail pharmacy program
shall be treated as an element of the
DoD for purposes of the procurement of
drugs by Federal agencies under 38
U.S.C. 8126 to the extent necessary to
ensure pharmaceuticals paid for by the
DoD that are provided by pharmacies
under the program to eligible covered
beneficiaries under this section are
subject to the pricing standards in such
section 8126.

(ii) Under paragraph (q)(1)(i) of this
section, all covered drug TRICARE retail
pharmacy network prescriptions are
subject to Federal Ceiling Prices under
38 U.S.C. 8126.

(2) Manufacturer written agreement.
(i) A written agreement by a
manufacturer to honor the pricing
standards required by 10 U.S.C. 1074g(f)
and referred to in paragraph (q)(1) of
this section for pharmaceuticals
provided through retail network
pharmacies shall with respect to a
particular covered drug be a condition
for:

(A) Inclusion of that drug on the
uniform formulary under this section;
and

(B) Availability of that drug through
retail network pharmacies without
preauthorization under paragraph (k) of
this section.

(ii) A covered drug not under an
agreement under paragraph (q)(2)(i) of
this section requires preauthorization
under paragraph (k) of this section to be
provided through a retail network
pharmacy under the Pharmacy Benefits
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Program. This preauthorization
requirement does not apply to other
points of service under the Pharmacy
Benefits Program.

(iii) For purposes of this paragraph
(q)(2), a covered drug is a drug that is
a covered drug under 38 U.S.C. 8126,
but does not include:

(A) A drug that is not a covered drug
under 38 U.S.C. 8126;

(B) A drug provided under a
prescription that is not covered by 10
U.S.C. 1074g(f);

(C) A drug that is not provided
through a retail network pharmacy
under this section;

(D) A drug provided under a
prescription which the TRICARE
Pharmacy Benefits Program is the
second payer under paragraph (m) of
this section;

(E) A drug provided under a
prescription and dispensed by a
pharmacy under section 340B of the
Public Health Service Act; or

(F) Any other exception for a drug,
consistent with law, established by the
Director, TMA.

(iv) The requirement of this paragraph
(g)(2) may, upon the recommendation of
the Pharmacy and Therapeutics
Committee, be waived by the Director,
TMA if necessary to ensure that at least
one drug in the drug class is included
on the Uniform Formulary. Any such
waiver, however, does not waive the
statutory requirement referred to in
paragraph (q)(1) that all covered
TRICARE retail network pharmacy
prescriptions are subject to Federal
Ceiling Prices under 38 U.S.C. 8126; it
only waives the exclusion from the
Uniform Formulary of drugs not covered
by agreements under this paragraph
(@),

(3) Refund procedures. (i) Refund
procedures to ensure that
pharmaceuticals paid for by the DoD
that are provided by retail network
pharmacies under the pharmacy
benefits program are subject to the
pricing standards referred to in
paragraph (q)(1) of this section shall be
established. Such procedures may be
established as part of the agreement
referred to in paragraph (q)(2), orin a
separate agreement, or pursuant to
§199.11.

(ii) The refund procedures referred to
in paragraph (q)(3)(i) of this section
shall, to the extent practicable,
incorporate common industry practices
for implementing pricing agreements
between manufacturers and large
pharmacy benefit plan sponsors. Such
procedures shall provide the
manufacturer at least 70 days from the
date of the submission of the TRICARE
pharmaceutical utilization data needed

to calculate the refund before the refund
payment is due. The basis of the refund
will be the difference between the
average non-federal price of the drug
sold by the manufacturer to wholesalers,
as represented by the most recent
annual non-Federal average
manufacturing prices (non-FAMP)
(reported to the Department of Veterans
Affairs (VA)) and the corresponding FCP
or, in the discretion of the manufacturer,
the difference between the FCP and
direct commercial contract sales prices
specifically attributable to the reported
TRICARE paid pharmaceuticals,
determined for each applicable NDC
listing. The current annual FCP and the
annual non-FAMP from which it was
derived will be applicable to all
prescriptions filled during the calendar
ear.

(iii) A refund due under this
paragraph (q) is subject to § 199.11 of
this part and will be treated as an
erroneous payment under that section.

(A) A manufacturer may under
section 199.11 of this part request
waiver or compromise of a refund
amount due under 10 U.S.C. 1074g(f)
and this paragraph (q).

(B) During the pendency of any
request for waiver or compromise under
paragraph (q)(3)(iii)(A) of this section, a
manufacturer’s written agreement under
paragraph (q)(2) shall be deemed to
exclude the matter that is the subject of
the request for waiver or compromise. In
such cases the agreement, if otherwise
sufficient for the purpose of the
condition referred to in paragraph (q)(2),
will continue to be sufficient for that
purpose. Further, during the pendency
of any such request, the matter that is
the subject of the request shall not be
considered a failure of a manufacturer to
honor a requirement or an agreement for
purposes of paragraph (q)(4).

(C) In addition to the criteria
established in § 199.11, a request for
waiver may also be premised on the
voluntary removal by the manufacturer
in writing of a drug from coverage in the
TRICARE Pharmacy Benefit Program.

(iv) In the case of disputes by the
manufacturer of the accuracy of TMA’s
utilization data, a refund obligation as to
the amount in dispute will be deferred
pending good faith efforts to resolve the
dispute in accordance with procedures
established by the Director, TMA. If the
dispute is not resolved within 60 days,
the Director, TMA will issue an initial
administrative decision and provide the
manufacturer with opportunity to
request reconsideration or appeal
consistent with procedures under
section 199.10 of this part. When the
dispute is ultimately resolved, any
refund owed relating to the amount in

dispute will be subject to an interest
charge from the date payment of the
amount was initially due, consistent
with section 199.11 of this part.

(4) Remedies. In the case of the failure
of a manufacturer of a covered drug to
honor a requirement of this paragraph
(g) or to honor an agreement under this
paragraph (q), the Director, TMA, in
addition to other actions referred to in
this paragraph (q), may take any other
action authorized by law.

(5) Beneficiary transition provisions.
In cases in which a pharmaceutical is
removed from the uniform formulary or
designated for preauthorization under
paragraph (q)(2) of this section, the
Director, TMA may for transitional time
periods determined appropriate by the
Director or for particular circumstances
authorize the continued availability of
the pharmaceutical in the retail
pharmacy network or in MTF
pharmacies for some or all beneficiaries
as if the pharmaceutical were still on
the uniform formulary.

Dated: October 7, 2010.
Morgan F. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2010-25712 Filed 10-14—-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2010-0926]

Drawbridge Operation Regulations;
Hackensack River, Jersey City, NJ
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Route 1 & 9 Lincoln
Highway Bridge across the Hackensack
River, mile 1.8, at Jersey City, New
Jersey. The deviation allows the bridge
owner to require a two-hour advance
notice for openings for two and a half
months and several short term bridge
closures to facilitate bridge painting
operations.

DATES: This deviation is effective with
constructive notice from October 15,
2010 through December 15, 2010, and
for enforcement with actual notice from
October 4, 2010 through October 15,
2010.



Federal Register/Vol. 75, No. 199/Friday, October 15, 2010/Rules and Regulations

63399

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-
0926 and are available online at
http://www.regulations.gov, inserting
USCG-2010-0926 in the “Keyword” and
then clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M-30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Joe Arca, Project Officer,
First Coast Guard District,
joe.arca@uscg.mil, telephone (212) 668—
7165. If you have questions on viewing
the docket, call Renee V. Wright,
Program Manager, Docket Operations,
telephone 202-366-9826.

SUPPLEMENTARY INFORMATION: The Route
1 & 9 Lincoln Highway Bridge, across
the Hackensack River, mile 1.8, at Jersey
City, New Jersey, has a vertical
clearance in the closed position of

35 feet at mean high water and 40 feet
at mean low water. The drawbridge
operation regulations are listed at 33
CFR 117.5.

The waterway is primarily used by
deep draft tankers, tugs and barge units.
The owner of the bridge, New Jersey
Department of Transportation, requested
a second temporary deviation from the

regulations to facilitate scheduled
bridge painting operations at the bridge.

We issued a previous temporary
deviation for this bridge painting project
which was in effect from April 1, 2010
through September 15, 2010; however,
due to weather related delays additional
time is needed to complete the bridge
painting before the cold winter climate
forces suspension of painting
operations.

Waterway users were advised of the
requested bridge advance notice and
closure periods and offered no
objection.

Under this temporary deviation the
Route 1 & 9 Lincoln Highway Bridge
shall require a two-hour advance notice
for bridge openings from October 1,
2010 through December 15, 2010, by
calling the number posted at the bridge.

In addition, the bridge owner
requested several bridge closures of
short duration to facilitate bridge
painting operations.

The exact bridge closure dates are not
known at this time; however, once
determined, we will publish the closure
dates in the Local Notice to Mariners
two weeks in advance of

implementation and also issue a safety
information broadcast twenty-four hours
in advance of the implementation.

Vessels able to pass under the closed
draw may do so at all times.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 4, 2010.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2010-25920 Filed 10-14-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA—-2010-0003; Internal
Agency Docket No. FEMA-8153]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
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stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management

measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of

information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

FDglte (I:ertain
: Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance no Ionger
available in
SFHAs
Region llI
West Virginia:
Durbin, Town of, Pocahontas County ... 540158 | May 13, 1975, Emerg; August 24, 1984, | Nov. 4, 2010 ..... Nov. 4, 2010
Reg; November 4, 2010, Susp.
Pocahontas County, Unincorporated 540283 | February 12, 1976, Emerg; October 17, | ...... [o o IUUTIRI Do.
Areas. 1989, Reg; November 4, 2010, Susp.
Region V
lllinois:
Marshall County, Unincorporated Areas 170994 | June 8, 1984, Emerg; June 8, 1984, Reg; | ...... (o [o TR Do.
November 4, 2010, Susp.
Toluca, City of, Marshall County ........... 170460 | July 31, 1975, Emerg; June 1, 1984, Reg; | ...... do ..o Do.
November 4, 2010, Susp.
Wenona, City of, Marshall County ........ 170462 | August 4, 1975, Emerg; December 2, 1988, | ...... do i Do.
Reg; November 4, 2010, Susp.
Ohio:
Hocking County, Unincorporated Areas 390272 | April 18, 1977, Emerg; November 16, 1990, | ...... do e Do.
Reg; November 4, 2010, Susp.
Laurelville, Village of, Hocking County .. 390273 | May 14, 1975, Emerg; November 16, 1995, | ...... (o [o IR Do.
Reg; November 4, 2010, Susp.
Logan, City of, Hocking County ............ 390274 | July 16, 1975, Emerg; January 17, 1986, | ...... do .o Do.
Reg; November 4, 2010, Susp.
Murray City, Village of, Hocking County. 390275 | April 26, 1974, Emerg; November 15, 1978, | ...... do e Do.
Reg; November 4, 2010, Susp.
Pike County, Unincorporated Areas ...... 390450 | February 18, 1976, Emerg; January 15, | ...... (o [o TN Do.
1988, Reg; November 4, 2010, Susp.
Piketon, Village of, Pike County ............ 390451 | June 25, 1975, Emerg; January 15, 1988, | ...... do e Do.
Reg; November 4, 2010, Susp.
Waverly, City of, Pike County ............... 390452 | November 19, 1975, Emerg; January 15, | ...... (o [o TR Do.
1988, Reg; November 4, 2010, Susp.
Region VI
Louisiana:
Broussard, City of, St. Martin Parish ..... 220102 | July 3, 1975, Emerg; March 16, 1988, Reg; | ...... [o [o R Do.
November 4, 2010, Susp.
Parks, Village of, St. Martin Parish ....... 220190 | May 8, 1973, Emerg; July 16, 1980, Reg; | ...... (o [o TN Do.
November 4, 2010, Susp.
St. John the Baptist Parish, Unincor- 220164 | February 11, 1974, Emerg; July 16, 1980, | ...... (o [o IR Do.
porated Areas. Reg; November 4, 2010, Susp.
St. Martin Parish, Unincorporated Areas 220178 | April 26, 1973, Emerg; May 3, 1982, Reg; | ...... do e Do.
November 4, 2010, Susp.
St. Martinville, City of, St. Martin Parish 220191 | May 8, 1973, Emerg; December 16, 1980, | ...... (o [o IR Do.
Reg; November 4, 2010, Susp.
New Mexico:
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Date certain
Federal assist-

: Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Cimarron, Village of, Colfax County ...... 350007 | February 3, 1976, Emerg; July 1, 1987, | ...... o [o TR Do.
Reg; November 4, 2010, Susp.
Colfax County, Unincorporated Areas ... 350126 | July 8, 1975, Emerg; September 30, 1987, | ...... o [o TR Do.
Reg; November 4, 2010, Susp.
Raton, City of, Colfax County ................ 350008 | December 5, 1974, Emerg; March 1, 1986, | ...... o [o TR Do.
Reg; November 4, 2010, Susp.
Springer, Town of, Colfax County ......... 350009 | October 15, 1974, Emerg; September 4, | ...... o [o TR Do.
1985, Reg; November 4, 2010, Susp.
Texas:
Gray County, Unincorporated Areas ..... 481222 | February 5, 2001, Emerg; November 4, | ...... (o [o TR Do.
2010, Reg; November 4, 2010, Susp.
Jourdanton, City of, Atascosa County ... 480703 | December 5, 1980, Emerg; July 18, 1985, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Pampa, City of, Gray County ................ 480258 | April 19, 1976, Emerg; September 1, 1987, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Pleasanton, City of, Atascosa County ... 480015 | February 21, 1975, Emerg; April 1, 1981, | ...... (o o JUVUUPR Do.
Reg; November 4, 2010, Susp.
Point Blank, City of, San Jacinto Coun- 481528 | January 13, 1995, Emerg; November 4, | ...... (o [o SRR Do.
ty. 2010, Reg; November 4, 2010, Susp.
Sabinal, City of, Uvalde County ............ 481039 | August 14, 2002, Emerg; April 1, 2007, | ...... do ..o Do.
Reg; November 4, 2010, Susp.
San Jacinto County, Unincorporated 480553 | March 23, 1982, Emerg; September 1, | ...... [o oINS Do.
Areas. 1987, Reg; November 4, 2010, Susp.
Shepherd, City of, San Jacinto County 480554 | August 18, 1975, Emerg; May 18, 1982, | ...... do e, Do.
Reg; November 4, 2010, Susp.
Uvalde County, Unincorporated Areas .. 480629 | May 16, 1980, Emerg; August 4, 1987, | ...... do ..o Do.
Reg; November 4, 2010, Susp.
Region ViI
Nebraska:
Crete, City of, Saline County ................. 310186 | April 17, 1974, Emerg; October 15, 1982, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Friend, City of, Saline County ............... 310369 | July 8, 1975, Emerg; September 24, 1984, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Saline County, Unincorporated Areas ... 310472 | February 3, 1981, Emerg; February 4, | ..... do s Do.
1988, Reg; November 4, 2010, Susp.
Swanton, Village of, Saline County ....... 310188 | August 6, 1975, Emerg; August 19, 1985, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Wilber, City of, Saline County ............... 310189 | May 27, 1975, Emerg; November 3, 1982, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Region VIil
North Dakota:
Belfield, City of, Stark County ............... 380116 | July 1, 1975, Emerg; September 5, 1979, | ...... [o [o R Do.
Reg; November 4, 2010, Susp.
Dickinson, City of, Stark County ........... 380117 | March 5, 1974, Emerg; June 1, 1978, Reg; | ...... [o [o R Do.
November 4, 2010, Susp.
South Heart, City of, Stark County ........ 380647 | July 5, 1983, Emerg; February 19, 1986, | ...... [o [o R Do.
Reg; November 4, 2010, Susp.
Taylor, City of, Stark County ................. 380118 | May 16, 1978, Emerg; August 12, 1980, | ...... [o [o R Do.
Reg; November 4, 2010, Susp.
Region X
Washington:
Bainbridge Island, City of, Kitsap Coun- 530307 | August 14, 1975, Emerg; February 5, 1986, | ...... {o [o TR Do.
ty. Reg; November 4, 2010, Susp.
Bremerton, City of, Kitsap County ......... 530093 | May 27, 1975, Emerg; August 15, 1979, | ..... (o [o TR Do.
Reg; November 4, 2010, Susp.
Kitsap County, Unincorporated Areas ... 530092 | February 19, 1975, Emerg; May 15, 1980, | ...... do s Do.
Reg; November 4, 2010, Susp.
Port Orchard, City of, Kitsap County ..... 530094 | June 10, 1975, Emerg; November 15, 1979, | ...... (o [o TR Do.
Reg; November 4, 2010, Susp.
Poulsbo, City of, Kitsap County ............ 530241 | June 19, 1974, Emerg; July 2, 1979, Reg; | ...... (o [o TR Do.

November 4, 2010, Susp.

o do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp—Suspension.
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Dated: October 6, 2010.
Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation.

[FR Doc. 2010-26051 Filed 10-14—-10; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 10-1062; MB Docket No. 08—243; RM—
11490]

FM Table of Allotments, Culebra, PR,
Charlotte Amalie, and Christiansted, VI

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division
substitutes Channel 237B for vacant
Channel 271B at Charlotte Amalie,
Virgin Islands to enable Station WNVE-
FM to obtain an authorization on
Channel 271A at Culebra, Puerto Rico.
The reference coordinates for vacant
Channel 237B at Charlotte Amalie are
18-20-36 NL and 64-55-48 WL. To
facilitate vacant Channel 237B at
Charlotte Amalie, we are substituting
Channel 224B for Channel 236B at
Christiansted, Virgin Islands and
modifying the license of FM Station
WJKC to reflect this change. The
ultimate permittee of Channel 237B at
Charlotte Amalie, will be required to
reimburse the licensee of Station
WJKC(FM), Christiansted, for its
reasonable and prudent costs in
changing channels to Channel 237B.
Additionally, we grant the application,
File No. BMPH-20071211AAQ, that
requests the substitution of Channel
271A for Channel 254A at Culebra, and
modification of the Station WNVE-FM
authorization to reflect the change.
DATES: Effective November 15, 2010.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MB Docket No. 08—243,
adopted June 10, 2010, and released
June 14, 2010. The full text of this
Commission document is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center (Room CY-A257),
445 12th Street, SW., Washington, DC.
The complete text of this decision
may also be purchased from the

Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, 800-378-3160 or via the
company’s Web site, http://
www.bcpiweb.com.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 does not apply
to this proceeding.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Government Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

m As stated in the preamble, the Federal
Communications Commission amends
47 CFR part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Virgin Islands, is
amended by adding Channel 237B at
Charlotte Amalie.

[FR Doc. 2010-25929 Filed 10-14—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087—-02]
RIN 0648-XZ67

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Inshore Component
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the 2010 Pacific total
allowable catch (TAC) apportioned to
vessels catching Pacific cod for
processing by the inshore component of
the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 13, 2010, through
2400 hrs, A.L.t., December 31, 2010.

FOR FURTHER INFORMATION CONTACT: ]Osh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

The 2010 Pacific cod TAC
apportioned to vessels catching Pacific
cod for processing by the inshore
component of the Western Regulatory
Area of the GOA is 18,687 metric tons
(mt), as established by the final 2010
and 2011 harvest specifications for
groundfish of the GOA (75 FR 11749,
March 12, 2010).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
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NMFS (Regional Administrator) has
determined that the 2010 Pacific cod
TAC apportioned to vessels catching
Pacific cod for processing by the inshore
component of the Western Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 18,600 mt, and is setting
aside the remaining 87 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(i), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Western Regulatory Area of the
GOA.

After the effective date of this closure
the maximum retainable amounts at

§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at
5 U.S.C. 553(b)(B) as such requirement
is impracticable and contrary to the
public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the directed fishing closure of
Pacific cod by vessels catching Pacific
cod for processing by the inshore
component in the Western Regulatory

Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of October 11, 2010.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 12, 2010.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-26045 Filed 10-12-10; 4:15 pm]
BILLING CODE 3510-22-P
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Proposed Rules
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Parts 433 and 435
[Docket No. EERE-2010-BT-STD-0031]
RIN 1904-AB96

Fossil Fuel-Generated Energy
Consumption Reduction for New
Federal Buildings and Major
Renovations of Federal Buildings

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Energy (DOE) is publishing this notice
of proposed rulemaking to implement
provisions of the Energy Conservation
and Production Act, as amended by the
Energy Independence and Security Act
of 2007 that require DOE to establish
revised performance standards for the
construction of all new Federal
buildings, including commercial
buildings, multi-family high-rise
residential buildings and low-rise
residential buildings. The provisions in
this notice of proposed rulemaking
specifically address the reduction of
fossil fuel-generated energy
consumption in new Federal buildings
and Federal buildings undergoing major
renovations. This proposed rule also
addresses how agencies other than the
General Services Administration (GSA)
may petition DOE for a downward
adjustment of the requirements if they
believe meeting the full fossil fuel-
generated energy consumption
reduction level is technically
impracticable in light of the specified
functional needs for that building.
DATES: Public comments on this
proposed rule will be accepted until
December 14, 2010. DOE will hold a
public meeting on Friday, November 12,
2010, from 9 a.m. to 5 p.m., in
Washington, DC. Interested persons who
wish to speak at the public meeting
should e-mail or phone Ms. Brenda
Edwards by 4:30 p.m., Friday, October
29, 2010. DOE must receive a signed

original and an electronic copy of
statements to be given at the public
meeting before 4 p.m., Friday,
November 5, 2010. Additionally, DOE
plans to conduct the public meeting via
webinar. You can attend the public
meeting via webinar, and registration
information, participant instructions,
and information about the capabilities
available to webinar participants will be
published on the Building Energy Codes
Program’s Web site http://
www.energycodes.gov/events/doe/
fossil fuels.stm, and/or on the Federal
Energy Management Program’s Web site
http://www1.eere.energy.gov/femp/
regulations/notices_rules.html.
Participants are responsible for ensuring
their systems are compatible with the
webinar software.

DOE will accept comments, data, and
information regarding this notice of
proposed rulemaking (NOPR) before and
after the public meeting, but no later
than December 14, 2010. If you submit
information that you believe to be
exempt by law from public disclosure,
you should submit one complete copy,
as well as one copy from which the
information claimed to be exempt by
law from public disclosure has been
deleted. DOE is responsible for the final
determination with regard to disclosure
or nondisclosure of the information and
for treating it accordingly under the
DOE Freedom of Information
regulations at 10 CFR 1004.11.

ADDRESSES: You may submit comments,
identified by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: FossilFuelReduct-2010-
STD-0031@ee.doe.gov. Include EERE—
2010-BT-STD-0031 and/or RIN 1904—
ABO96 in the subject line of the message.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Fossil Fuel-Generated Energy
Consumption Reduction for New
Federal Buildings and Major
Renovations of Federal Buildings EERE—
2010-BT-STD-0031 and/or RIN 1904—
AB96, 1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—9138. Please
submit one signed paper original. Due to
the potential delays in DOE’s receipt
and processing of mail sent through the
U.S. Postal Service, DOE encourages

respondents to submit comments
electronically to ensure timely receipt.
e Hand Delivery/Courier: Brenda
Edwards, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Instructions: All submissions must
include the agency name and docket
number or Regulatory Information
Number (RIN) for this rulemaking.
Docket: For access to the docket to
read background documents or
comments received by DOE, go to the
U.S. Department of Energy, Forrestal
Building, Room 5E-080 (Resource Room
of the Federal Energy Management
Program), 1000 Independence Avenue,
SW., Washington, DC, (202) 586-9127,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Brenda Edwards at (202)
586—2945 for additional information
regarding visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT:
Margo Appel, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9495, e-mail: margo.appel@hq.doe.gov,
or Ami Grace-Tardy, U.S. Department of
Energy, Office of the General Counsel,
Forrestal Building, GC-71, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—5709,
e-mail: ami.grace-tardy@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

1. Background

II. Discussion of Proposed Rule

III. Reference Resources

IV. Regulatory Review

V. Approval by the Office of the Secretary

I. Background

Section 305 of the Energy
Conservation and Production Act
(ECPA) established energy conservation
requirements for Federal buildings (42
U.S.C. 6834). Section 433(a) of the
Energy Independence and Security Act
of 2007 (Pub. L. 110-140) (EISA)
amended section 305 of ECPA and
directed that DOE establish regulations
that revised Federal building energy
efficiency performance standards to
require that “[f]lor new Federal buildings
and Federal buildings undergoing major
renovations, with respect to which the


http://www1.eere.energy.gov/femp/regulations/notices_rules.html
http://www1.eere.energy.gov/femp/regulations/notices_rules.html
http://www.energycodes.gov/events/doe/fossil_fuels.stm
http://www.energycodes.gov/events/doe/fossil_fuels.stm
http://www.energycodes.gov/events/doe/fossil_fuels.stm
mailto:FossilFuelReduct-2010-STD-0031@ee.doe.gov
mailto:FossilFuelReduct-2010-STD-0031@ee.doe.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:ami.grace-tardy@hq.doe.gov
mailto:margo.appel@hq.doe.gov
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Administrator of General Services is
required to transmit a prospectus to
Congress under section 3307 of Title 40,
in the case of public buildings (as
defined in section 3301 of Title 40), or
of at least $2,500,000 in costs adjusted
annually for inflation for other
buildings,” the “buildings shall be
designed so that the fossil fuel-
generated energy consumption of the
buildings is reduced as compared with
such energy consumption by a similar
building in fiscal year 2003 (as
measured by Commercial Buildings
Energy Consumption Survey or
Residential Energy Consumption Survey
data from the Energy Information
Agency), by” specific graduated
percentages ranging from 55 percent to
100 percent over a specified period of
time beginning in fiscal year 2010 and
ending in fiscal year 2030 (42 U.S.C.
6834(a)(3)(D)(1) (D).

In addition, ECPA as amended by
EISA permits DOE upon petition by an
agency subject to the statutory
requirements, to adjust the applicable
numeric reduction requirement
“downward with respect to a specific
building, if the head of the agency
designing the building certifies in
writing that meeting such requirement
would be technically impracticable in
light of the agency’s specified functional
needs for that building and” DOE
concurs with the agency’s conclusion
(42 U.S.C. 6834(a)(3)(D)(i)ID)). ECPA as
amended by EISA further directs that
such an adjustment does not apply to
GSA (42 U.S.C. 6834(a)(3)(D)(1)(ID)).

Today’s proposed rule on fossil fuel-
generated energy consumption
reduction proposes to amend certain
portions of 10 CFR parts 433 and 435,
the regulations governing energy
efficiency in Federal buildings.
Additionally, DOE published a
proposed rule on sustainable design
standards for new Federal buildings on
May 28, 2010 (75 FR 29933), which also
proposes to amend certain portions of
10 CFR parts 433 and 435. DOE has
already addressed some elements of
today’s proposed rule in the sustainable
design proposed rule. Specifically,
overlapping elements of both proposed
rules are the definitions of “new Federal
building” and “major renovation.” The
proposed regulatory text in today’s
document would amend the current
regulatory text, without consideration of
amendments that may result from the
sustainable design rulemaking. If and
when these two rulemakings are
finalized, DOE will coordinate the final
regulatory text between the two
rulemakings.

In addition, there are a number of
statutory provisions, regulations,

Executive Orders, and memorandums of
understanding that govern the
construction of new Federal buildings
or major renovations to Federal
buildings. These include, but are not
limited to, Executive Order 13514 (74
FR 52117); sections 323, 433, 434, and
523 of the Energy Independence and
Security Act 2007 (Pub. L. 110-140);
Executive Order 13423 (72 FR 3919); the
Guiding Principles for Federal
Leadership in High Performance and
Sustainable Buildings originally
adopted in the Federal Leadership in
High Performance and Sustainable
Buildings MOU; section 109 of the
Energy Policy Act of 2005 (Pub. L. 109—
58); and 10 CFR parts 433 and 435. If
made final, the proposed rule would not
supersede other applicable legal
requirements for new Federal buildings
or major renovations to Federal
buildings.

II. Discussion of Proposed Rule

A. Overview

The proposed rule would establish
revised Federal building energy
efficiency performance standards for
achieving the reductions in fossil fuel-
generated energy consumption as listed
in ECPA as amended by EISA (42 U.S.C.
6834(a)(3)(D)(i)(I)). The proposed rule
would also clarify which building types
are covered by the standards and which
building types are excluded. The
proposed rule establishes a
methodology for compliance, including
calculation of the maximum allowable
fossil fuel-generated energy
consumption based on building type,
and how fossil fuel consumption
resulting from electricity usage should
be considered. Today’s proposed rule
would also establish procedures for
agencies to petition DOE for downward
adjustment of the applicable percentage
reduction requirement.

B. Scope of Proposed Rule

Section 305(a)(3) of ECPA as amended
directs DOE to establish regulations that
require fossil fuel-generated energy
consumption reductions be applied to a
subset of new Federal buildings and
Federal buildings undergoing major
renovation. (42 U.S.C.
6834(a)(3)(D)(i)(I)) A building is in the
subset of new Federal buildings and
Federal buildings undergoing major
renovations if the building is:

¢ A public building as defined in 40
U.S.C. 3301, for which the

1Under 40 U.S.C. 3301(5) “public building” is a
building, whether for single or multitenant
occupancy, and its grounds, approaches, and
appurtenances, which is generally suitable for use
as office or storage space or both by one or more

Administrator of General Services is
required to transmit a prospectus to
Congress under U.S.C. Title 40, section
3307, or

e A building and major renovation for
which the construction project cost is at
least $2,500,000 (in 2007 dollars,
adjusted for inflation using U.S.
Department of Labor Producer Price
Indexes).

DOE notes that the definition of
“Federal building” was changed in
statute, and DOE is addressing that
definition and the definition of “new
Federal building” in a separate
rulemaking. (42 U.S.C. 6832(6)) The
statute now defines “Federal building”
to mean any building to be constructed
by, or for the use of, any Federal agency.
In the separate rulemaking DOE is
proposing that the term include
buildings built for the purpose of being
leased by a Federal agency, and
privatized military housing.

For the purpose of this rulemaking,
DOE would consider public buildings to
include buildings leased by a Federal
agency. DOE recognizes, however, that a
Federal agency may not have control
over the design of a renovation of a
leased building in which the agency is
a tenant. For the purpose of this
rulemaking, DOE considers major
renovations to be limited to those
renovations for which a Federal agency
has significant control over the
renovation design.

Additionally, DOE would consider
construction project costs to be those
costs for which the agency currently has

Federal agencies or mixed-ownership Government
corporations.

“Public building” includes Federal office
buildings, post offices, customhouses, courthouses,
appraisers stores, border inspection facilities,
warehouses, record centers, relocation facilities,
telecommuting centers, similar Federal facilities,
and any other buildings or construction projects the
inclusion of which the President considers to be
justified in the public interest.

The definition does not include a building or
construction project that is on the public domain
(including that reserved for national forests and
other purposes); that is on property of the
Government in foreign countries; that is on Indian
and native Eskimo property held in trust by the
Government; that is on land used in connection
with Federal programs for agricultural, recreational,
and conservation purposes, including research in
connection with the programs; that is on or used in
connection with river, harbor, flood control,
reclamation or power projects, for chemical
manufacturing or development projects, or for
nuclear production, research, or development
projects; that is on or used in connection with
housing and residential projects; that is on military
installations (including any fort, camp, post, naval
training station, airfield, proving ground, military
supply depot, military school, or any similar facility
of the Department of Defense); that is on
installations of the Department of Veterans Affairs
used for hospital or domiciliary purposes; or the
exclusion of which the President considers to be
justified in the public interest.
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funding. That is, the $2,500,000
threshold would not include renovation
activities that potentially could occur in
future fiscal years. Generally,
construction project costs include
design, permitting, construction
(materials and labor), and
commissioning costs. Land and legal
costs would generally not be included.
DOE requests comment on this
definition of construction costs.

DOE is proposing that Federal
agencies would be required to comply
with the final rule starting one year from
the date of the final rule. As proposed,
covered buildings for which design for
construction begins on or after that
effective date must meet the
requirements established in this rule.
The one year period would provide
Federal agencies sufficient time to
revise new building designs prior to the
start of construction and would be
consistent with that the lead time
provided for the energy efficiency
performance standards for the
construction of all new Federal
buildings.

C. Fiscal Year Percentage Reductions

Section 305 of ECPA as amended by
EISA mandates that buildings subject to
this proposed rule be designed to reduce
fossil fuel-generated energy
consumption by 55 percent beginning in
fiscal year 2010, 65 percent beginning in
fiscal year 2015, 80 percent beginning in
fiscal year 2020, 90 percent beginning in
fiscal year 2025, and 100 percent
beginning in fiscal year 2030 (42 U.S.C.
6834(a)(3)(D)(i)(I1)). DOE interprets this
table in the statute to mean that any
building whose design for construction
begins in the fiscal year specified in the
statute must be designed to achieve the
fossil fuel-generated energy
consumption reductions for that fiscal
year. DOE welcomes comments on this
interpretation. DOE interprets the fiscal
years listed in the statute as spans of
years for which the fossil fuel-generated
energy consumption reductions would
apply. For instance, the applicable
percentage reduction for fiscal year 2010
would apply for the time span of fiscal
year 2010 through fiscal year 2014. The
applicable percentage reduction for
fiscal year 2015 would apply for the
time span of fiscal year 2015 through
fiscal year 2019, and so on. DOE
welcomes comments on this
interpretation. Congress directed DOE to
establish a rule addressing these fossil
fuel-generated energy consumption
reductions beginning in fiscal year 2010.
DOE believes that the fossil fuel-
generated energy consumption
reductions do not apply to Federal
agencies until the regulations

implementing the reductions are
finalized. Today’s proposed rule would
apply to buildings for which design for
construction begins at least one year
after the final rule is issued.

D. Methodology To Determine
Compliance

Section 305 of ECPA as amended by
EISA in part requires that the buildings
that are the subject of today’s proposed
rule be designed so that the fossil fuel-
generated energy consumption of the
buildings is reduced, as compared with
such energy consumption by a similar
building in fiscal year 2003 (as
measured by Commercial Buildings
Energy Consumption Survey or
Residential Energy Consumption Survey
data from the Energy Information
Agency), by the percentages specified in
Section 305 of ECPA. (42 U.S.C.
6834(a)(3)(D)(A)D).

Determine Baseline Fossil Fuel-
Generated Energy Consumption of
Similar Building

To determine whether a building
meets the numeric fossil fuel reduction
requirements specified by ECPA as
amended by EISA, it is necessary to
establish a baseline against which the
reductions can be measured. For
purposes of this proposed rulemaking,
the statute establishes the baseline to be
energy consumption data from
Commercial Buildings Energy
Consumption Survey (CBECS) for
commercial buildings and Residential
Buildings Energy Consumption Survey
(RECS) for residential buildings. The
CBECS and RECS data, which can be
found at http://www.eia.doe.gov/emeu/
cbecs/contents.html and at http://
www.eia.doe.gov/emeu/recs/
contents.html, are based on actual
reported energy use over a large sample
of buildings, normalized for size to
thousands of British thermal units per
square foot of floor space (kBtu/ft2).

ECPA as amended by EISA requires
that the buildings subject to this
proposed rule be designed so that the
fossil fuel-generated energy
consumption of the buildings is reduced
as compared with energy consumption
data of a similar building in fiscal year
2003 as measured by CBECS or RECS
(42 U.S.C. 6834(a)(3)(D)(i)1)). The
limited number of buildings surveyed
by CBECS and RECS data does not
always allow for a direct estimate of
building energy use by climate zone and
building type because there are only a
few surveyed buildings that fit into
some building type/climate zone
groups. DOE believes, however, that a
climate adjustment is necessary to
provide reasonable baselines. Therefore,

DOE is developing fossil fuel-generated
energy requirements based on building
type using CBECS or RECS data, and
then applying a climate adjustment
using the climate zones defined in the
baseline energy efficiency standards at
10 CFR parts 433 and 435. This ensures
that new Federal buildings will have to
achieve reductions commensurate to a
baseline appropriate for their respective
climate zone, rather than to a national
average that does not account for the
impacts of the local climate on the
energy use of a specific building. DOE
solicits comment on the best technique
for calculating the climate adjustment
for the different building types.

Note that ECPA as amended by EISA
makes no distinction between fossil
fuels such as natural gas, petroleum,
and coal for purposes of the required
fossil fuel-generated reductions
addressed in today’s rule. DOE
recognizes that some fossil fuels have
higher CO, emission factors than other
fossil fuels, with coal being the highest
and natural gas being the lowest. While
the statute does not specifically direct
DOE to consider variation in fossil fuels
for purposes of this rulemaking, it does
not prohibit DOE from doing so. With
this in mind, DOE seeks public
comment on whether all fossil fuels
should be treated equally or whether
each should be treated differently based
on CO; emission factors or some other
factor.

Commercial Buildings Baseline—CBECS

ECPA as amended by EISA requires
that the fossil fuel-generated energy
consumption of new Federal buildings
and Federal buildings undergoing major
renovations be compared to that of
similar buildings in fiscal year 2003 as
measured by CBECS or RECS data (42
U.S.C. 6834(a)(3)(D)(i)(I)). The most
recent available CBECS data is from a
CBECS survey that was conducted in
2003.

As discussed in the previous section,
for purposes of establishing a baseline,
DOE is developing a baseline based on
building type, as defined by CBECS,
with a climate adjustment as discussed
previously. In the CBECS data, Column
G of the following table, http://
www.eia.doe.gov/emeu/cbecs/
cbecs2003/detailed tables 2003/
2003set9/2003excel/c3.xls, lists the
energy use per square foot of various
groups of buildings. Note that in CBECS
documents, the phrases building type
and principal building activity are used
interchangeably. For the sake of
consistency, this document only uses
the phrase building type.

It should be noted that DOE has
commissioned an analysis of the 2003


http://www.eia.doe.gov/emeu/cbecs/cbecs2003/detailed_tables_2003/2003set9/2003excel/c3.xls
http://www.eia.doe.gov/emeu/cbecs/cbecs2003/detailed_tables_2003/2003set9/2003excel/c3.xls
http://www.eia.doe.gov/emeu/cbecs/cbecs2003/detailed_tables_2003/2003set9/2003excel/c3.xls
http://www.eia.doe.gov/emeu/cbecs/cbecs2003/detailed_tables_2003/2003set9/2003excel/c3.xls
http://www.eia.doe.gov/emeu/cbecs/contents.html
http://www.eia.doe.gov/emeu/cbecs/contents.html
http://www.eia.doe.gov/emeu/recs/contents.html
http://www.eia.doe.gov/emeu/recs/contents.html
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CBECS data by building type and

climate zone, and the results may be

found in the report Methodology for

Modeling Building Energy Performance

Across the Commercial Sector by the

National Renewable Energy Laboratory

(NREL/TP-550—41956 2008) at http://

apps1.eere.energy.gov/buildings/

publications/pdfs/

commercial initiative/

energy use_intensity targets.pdf.

Examination of Table 4 in the analysis

DOE commissioned indicates the

insufficient sample size of the CBECS

data when both building type and
climate zone are used to characterize
building energy consumption. DOE’s
analysis produced often erratic and
large variation in kBtu/ft2 by building
type across the different climate zones
and even across similar climate zones,
indicating an insufficient sample size.

For this reason, DOE is performing

additional analysis and processing of

the CBECS data with the goal of
producing CBECS-based requirements
by building type and climate zone, with
the climate zones as defined in the

baseline standard for 10 CFR part 433

(ANSI/ASHRAE/IESNA Standard 90.1—

2004).

One issue that arises with the use of
this CBECS data is what to do with
buildings that are split into multiple
building types. It is quite common to
find buildings that are a combination of
warehouse and office, or warehouse and
retail, or education and office, or
laboratory and office, or some other
combination of building types. Today’s
proposed rule will offer agencies the
option to perform a building area-
weighted average in order to determine
the appropriate baseline level of fossil
fuel-generated energy consumption.
This process is described in 10 CFR
433.4(e) of the proposed rule.

CBECS does not provide data on total
fossil fuel-generated energy
consumption in buildings. However,
fossil fuel-generated energy
consumption can be calculated from
CBECS data by using the following
equation:

Fossil fuel-generated energy
consumption = Direct consumption
of fossil fuels in the building plus
the amount of electrical energy
consumption that is generated from
fossil fuels

The 2003 CBECS lists direct
consumption of fossil fuels in Table C1
(http://www.eia.doe.gov/emeu/cbecs/
cbecs2003/detailed tables 2003/
2003set9/2003excel/c1.xls) in columns
labeled natural gas and fuel oil. The
2003 CBECS also identifies both the
primary electrical energy, which is the

total energy used to generate and
transmit electricity to a building, and
the energy content of the electricity
consumed in the building. In CBECS
energy consumption data, the primary
electrical energy required to generate
and transmit electricity to the point of
use in a building is roughly three times
the energy content of the electricity
itself. The fraction of electricity
generated from fossil fuels on a
nationwide basis, referred to in this
document as the fossil fuel generation
ratio, is calculated from data in Table
2.1 of the Energy Information
Administration (EIA) 2008 Electric
Power Annual Report (http://
www.eia.doe.gov/cneaf/electricity/epa/
epat2p1.html) by summing the electric
generation from coal, petroleum, natural
gas, and other gases (derived from fossil
fuels) and then dividing by the total
electric generation. The fossil fuel
generation ratio changes each year.
Because ECPA as amended by EISA
requires that the fossil fuel-generated
energy consumption in new buildings
and those undergoing major renovations
be compared to that of similar buildings
in fiscal year 2003, the 2003 fossil fuel
generation ratio must be used in order
to calculate the baseline fossil fuel-
generated energy consumption levels.
For 2003, the fossil fuel generation ratio
was 0.71, meaning that about 71% of all
electricity in the United States is
generated from fossil fuels.

The approach taken in today’s
rulemaking to estimate the fossil fuel
consumption associated with electricity
consumption applies the national
average contribution of fossil fuel to
electricity generation. This approach
would result in reductions in electricity
consumption being treated the same
across all geographic areas, and would
not reflect regional variations in the
contribution of fossil fuels to electricity
generation. DOE is considering a
regional approach to establishing the
average fossil fuel fraction associated
with building energy use. Prior to
reaching a conclusion regarding the use
of national or regional averages of fossil
fuel inputs to the electric sector, DOE
will evaluate both approaches and both
average and marginal factors to
determine their likely effects on agency
decision-making and their ability to
provide an accurate indication of the
likely impacts of reductions in Federal
agency electricity use on the use of
fossil fuels in the electric sector. For
example, the use of national average
fossil fuel inputs to electric sector
(rather than regional averages) may
provide a better indication of the actual
fossil fuel reductions likely to result

from reductions in electricity use.
Reductions in future electricity demand
are likely to cause electric utilities to
reduce the power supplied by those
electricity generation units or sources
that have the highest marginal costs.
Over both the short and long run, the
types of power generation that have the
highest marginal costs are more likely to
be fossil fuel units than those powered
by nuclear, hydropower or other
renewable energy sources. This is likely
to be true in all regions of the country,
regardless of their current or projected
reliance on fossil fuels to generate
electricity. Regional marginal fossil fuel
reduction factors may also be
appropriate. DOE invites comments on
whether it should use a national or
regional approach and average or
marginal factors to estimate the fossil
fuel consumption associated with
electricity consumption, taking into
consideration the potential implications
on agency decision-making and actual
fossil fuel use.

The fossil fuel-generated energy
consumption baseline column in Table
1 below is calculated directly from
Table C1 in the 2003 CBECS. For each
building type, the primary electrical
energy is multiplied by the fossil fuel
generation ratio then added to the direct
fossil fuel consumption to get the total
fossil fuel-generated consumption for
that particular building type. The total
fossil fuel consumption is then divided
by the total floorspace for that building
type to get the fossil fuel-generated
energy consumption, as reported in
Table 1 below. DOE is proposing
building type definitions based largely
on the CBECS glossary, with some
minimal modifications for regulatory
clarity. DOE requests comment on the
building type definitions.

The baselines provided in Table 1 do
not currently reflect any adjustment for
climate-related variations in building
energy use. As discussed elsewhere in
this proposed rule, DOE believes a
climate adjustment is necessary to
provide reasonable baselines, and DOE
is seeking comment on this issue. In a
final rule, DOE intends to update the
values provided in Table 1 for climate.

Residential Buildings Baseline—RECS

ECPA as amended by EISA requires
that the fossil fuel-generated energy
consumption of new Federal buildings
and Federal buildings undergoing major
renovations be compared to that of
similar buildings in fiscal year 2003 as
measured by CBECS or RECS data (42
U.S.C. 6834(a)(3)(D))(I)). Residential
Energy Consumption Surveys (RECS)
were conducted in 2001 and 2005; there
is no data for 2003. Because the 2005


http://apps1.eere.energy.gov/buildings/publications/pdfs/commercial_initiative/energy_use_intensity_targets.pdf
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RECS data is the most recently available
data at the time of this proposed
rulemaking, DOE expects to use the
2005 RECS data as a baseline.

As with the CBECS data for
commercial buildings, the limited
number of buildings surveyed by RECS
data does not always allow for a direct
calculation of building energy use by
climate zone and building type without
additional analysis. DOE believes,
however, that a climate adjustment is
necessary to provide more reasonable
baselines. DOE, therefore, proposes to
establish fossil fuel-generated energy
requirements based on building type
using RECS data, and then apply a
climate adjustment using the climate
zones defined in the baseline energy
efficiency standard at 10 CFR part 435
(the 2004 IECC). This ensures that new
Federal buildings will have to achieve
reductions commensurate to a baseline
appropriate for their respective climate
zone, rather than to a national average
baseline that is either too cold or too
warm for their particular needs. DOE
solicits comment on the best technique
for calculating the climate adjustment
for the different building types.

The 2005 RECS lists direct
consumption of fossil fuels by
households in Table US9 available at
http://www.eia.doe.gov/emeu/recs/
recs2005/hc2005_tables/c&e/excel/
tableus9.xls in columns labeled natural
gas, fuel oil, kerosene, and LPG. To
calculate the total fossil fuel-generated
energy consumption per household for
each type of housing unit, the direct
fossil fuel consumption per household
and fossil fuel consumption for
electricity consumption per household
are summed, using the same factors to
determine the fossil fuel fraction of
residential electricity consumption that
was used for commercial buildings. The
total fossil fuel-generated energy
consumption per household is then
divided by the average floorspace for
each type of housing unit. The average
floor space for each type of housing unit
can be found at http://www.eia.doe.gov/
emeu/recs/recs2005/c&e/summary/
excel/tableus1part1.xls. This calculation
produces the fossil fuel use per square
foot for each type of housing unit. The
results can be found in the baseline
column of Table 2 below. DOE is
proposing building type definitions

based largely on the RECS glossary, with
some minimal modifications for
regulatory clarity. For example, the 2005
RECS data includes values for
“manufactured homes” although the
RECS glossary does not define
“manufactured homes” but does define
“mobile home.” DOE requests comment
on the building type definitions.

The baselines provided in Table 2 do
not currently reflect any adjustment for
climate-related variations in building
energy use. As discussed elsewhere in
this proposed rule, DOE believes a
climate adjustment is necessary to
provide reasonable baselines, and DOE
is seeking comment on this issue. In a
final rule, DOE intends to update the
values provided in Table 2 for climate.

When using Table 2, it is important to
note a shortcoming of RECS data for use
in performance standards for Federal
buildings. The shortcoming is that RECS
data is collected on a per household
basis and does not include energy use
in common areas. As a result, the value
for fossil fuel-generated energy
consumption per square foot of
floorspace shown in Table 2 only
accounts for the non-common areas of
these buildings. DOE considered
accounting for common area energy use
in the requirements, but RECS does not
collect that data. To resolve this issue,
DOE proposes applying the RECS-
derived fossil fuel requirements to all
applicable floorspace, including
common and non-common areas. The
benefits of this approach are that it is
relatively simple and will not make it
more difficult for building designers to
show compliance. Because common
areas account for a small fraction of
floorspace, the effect on the requirement
will be minimal. Also, common areas
often have a lower energy intensity, so
by using only non-common areas the
maximum allowable fossil fuel-
generated energy requirement will, if
anything, be slightly higher. DOE
welcomes comments on this approach
or other specific approaches that could
be used to develop the RECS-derived
requirements.

Calculation of Maximum Allowable
Fossil Fuel-Generated Energy
Consumption

Once the baseline fossil fuel-
generated energy consumption from the

2003 CBECS and 2005 RECS has been
determined, the consumption reduction
requirements as specified in ECPA as
amended by EISA should be calculated.
Again, although the baselines provided
in Tables 1 and 2 do not currently
reflect any adjustment for climate-
related variations in building energy
use, DOE is developing fossil fuel-
generated energy requirements based on
building type using CBECS or RECS
data, and then applying a climate
adjustment. In a final rule, DOE intends
to update the values provided in Tables
1 and 2 for climate.

The requirements derived from
CBECS, which apply to commercial
buildings, are shown in Table 1. The
consumption reduction requirements
derived from RECS, which apply to both
multi-family high-rise residential
buildings and low-rise residential
buildings, are found in Table 2. In this
rulemaking DOE is proposing a revised
definition of “Multi-family high-rise
residential building,” largely based on
the definition at 10 CFR 434.201,
although the proposed definition
clarifies that multi-family high-rise
residential buildings are designed to be
four or more stories above grade.

As discussed above, Tables 1 and 2
show data only at the national level,
with national average values used for
the fossil fuel generation ratio of 0.71.
As discussed elsewhere in this rule,
DOE is considering and invites
comments on whether it should use a
national or regional approach and
average or marginal factors to estimate
the fossil fuel consumption associated
with electricity consumption.

For purposes of simplification, values
in these tables have been truncated to
the nearest kBtu/ft2. In today’s notice,
the fossil fuel-generated energy
consumption percentage reductions are
presented as maximum allowable fossil
fuel-generated energy consumption
levels. Because the figures are premised
on the proposed baseline values, the
percentage reductions equate to the
absolute values which are presented as
the maximum allowable values. For ease
of agency interpretation, the maximum
allowable approach was used in today’s
notice.


http://www.eia.doe.gov/emeu/recs/recs2005/hc2005_tables/c&e/excel/tableus9.xls
http://www.eia.doe.gov/emeu/recs/recs2005/hc2005_tables/c&e/excel/tableus9.xls
http://www.eia.doe.gov/emeu/recs/recs2005/hc2005_tables/c&e/excel/tableus9.xls
http://www.eia.doe.gov/emeu/recs/recs2005/c&e/summary/excel/tableus1part1.xls
http://www.eia.doe.gov/emeu/recs/recs2005/c&e/summary/excel/tableus1part1.xls
http://www.eia.doe.gov/emeu/recs/recs2005/c&e/summary/excel/tableus1part1.xls
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TABLE 1—2003 CBECS FOssIL FUEL-GENERATED ENERGY CONSUMPTION BASELINE AND MAXIMUM ALLOWABLE FOSSIL

FUEL-GENERATED ENERGY CONSUMPTION BY BUILDING TYPE AND FISCAL YEAR (FY), kBtu/ft2

FY 2012-2014 | FY 2015-2019 | FY 2020-2024 | FY 2025-2029 FYb2030 czj-md
eyon
- Baseline
Building type 55% 65% 80% 90%

9P (kBtu/fte) reduction reduction reduction reduction relj%?:ﬁ%n

(kBtu/ft2) (kBtu/ft2) (kBtu/ft2) (kBtu/ft2) (kBU/ft2)
Education ....... 126 57 44 25 13 0
Food Sales ..... 387 174 135 77 39 0
Food Service .......ccccennne 404 182 141 81 40 0
Health Care (Inpatient) ...... 313 141 109 63 31 0
Health Care (Outpatient) .... 148 67 52 30 15 0
Lodging ..cooeiiiiiii e 148 67 52 30 15 0
Retail (Other Than Mall) ..........cccoeneenene 126 57 44 25 13 0
Office ..overiiiiiiiiieee 160 72 56 32 16 0
Public Assembly .............. 125 56 44 25 12 0
Public Order and Safety . 146 66 51 29 15 0
Religious Worship ..........ccc..... 62 28 22 12 6 0
SEIVICE ..oiiiiiiiiiece e 113 51 40 23 11 0
Warehouse and Storage ........cccccceeveeenen. 66 30 23 13 7 0

TABLE 2—2005 RECS FOsSIL FUEL-GENERATED ENERGY CONSUMPTION BASELINE AND MAXIMUM ALLOWABLE FOSSIL
FUEL-GENERATED ENERGY CONSUMPTION BY TYPE OF HIGH-RISE OR LOW-RISE HOUSING UNIT, kBtu/ft2

FY 2012-2014 | FY 2015-2019 | FY 2020-2024 | FY 2025-2029 | FY 2030 and
beyond
- Baseline
Building type 55% 65% 80% 90%

(kBtu/fte) reduction reduction reduction reduction relj%?:ﬁ%n

(kBtu/ft2) (kBtu/ft2) (kBtu/ft2) (kBtu/ft2) (kBU/ft2)
Single-Family Detached ...........cccocoeevieee 59 27 21 12 6 0
Single-Family Attached ... 66 30 23 13 7 0
Multi-Family in 2—4 Unit Buildings ........... 105 47 37 21 11 0
Multi-Family in 5 or More Unit Buildings 94 42 33 19 9 0
Manufactured Homes .........cccccvvveevneenne 115 52 40 23 12 0

DOE recognizes that the required
reductions identified in the above tables
for the years preceding FY 2030 may
change based on how climate and fossil
fuels are considered and characterized.
However, the FY 2030 requirement for
buildings to be designed such that the
fossil fuel-generated energy
consumption is zero would remain
unchanged.

Although ECPA as amended by EISA
requires that new Federal buildings and
Federal buildings undergoing major
renovations be designed so that fossil
fuel-generated energy consumption of
the buildings is reduced as compared
with such energy consumption by a
similar building in fiscal year 2003 (as
measured by CBECS and RECS), there
are some building types for which no
amount of processing of CBECS and
RECS data will yield an appropriate
baseline for comparison. Examples
might include industrialized or research
facilities. For purpose of determining
the Maximum Allowable Fossil Fuel
Energy Consumption for these buildings
not addressed by CBECS or RECS, DOE
proposes to use the ASHRAE’s
Performance Rating Method to

determine the baseline energy
consumption for a new Federal
commercial or multi-family high-rise
residential building, and the IECC’s
Simulated Performance Alternative to
determine the baseline energy
consumption for a new Federal low-rise
residential building. DOE welcomes
input on this approach.

Calculation of Proposed Building Fossil
Fuel-Generated Energy Consumption

To determine compliance, DOE is
proposing that the fossil fuel-generated
energy consumption of the proposed
new Federal building or Federal
building undergoing major renovation
should be estimated using the
Performance Rating Method found in
Appendix G of ANSI/ASHRAE/IESNA
Standard 90.1-2004 for commercial and
multi-family high-rise residential
buildings, and the ICC International
Energy Conservation Code 2004
Supplement for low-rise residential
buildings. These are the same methods
already prescribed at 10 CFR parts 433
and 435, respectively. Because of the
complexity involved in estimating fossil
fuel-generated energy consumption, this

compliance requirement effectively
requires the use of a whole building
simulation tool. Whole building
simulations are already performed today
for most medium- and large-sized
buildings to accurately estimate loads
for purposes of sizing HVAC equipment
for evaluating buildings under voluntary
industry building codes. The outputs
from these tools typically include site
energy usage for both electricity and
fossil fuel.

To compare the estimated fossil fuel-
generated energy consumption from the
whole-building simulation tool to the
maximum allowable fossil fuel-
generated energy consumption under
the statute, the designer should first
calculate the primary electrical energy
by multiplying the site electrical energy
(from the whole building simulation),
including receptacle and process loads,
by the electricity source energy factor.
The designer then calculates the fossil
fuel-generated electrical consumption
by multiplying the primary electrical
energy by the fossil fuel-generation
ratio. Finally, the designer must then
sum up the fossil fuel-generated
electrical consumption and any non-
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electrical fossil fuels directly used in the
proposed building (such as gas furnaces,
gas cooking stoves, gas water heaters,
etc.). The sum should be less than or
equal to the required fossil fuel-
generated energy consumption value for
the appropriate building type.

The electricity source energy factor is
the ratio of primary electrical energy
consumed to generate and deliver
energy to a site to the electrical energy
consumed on site. DOE is proposing
that the electricity source energy factor
would be calculated by dividing the
average utility delivery ratio in Table
6.2.4 of the DOE Building Energy Data
Book (http://
buildingsdatabook.eren.doe.gov/docs/
xlIs_pdf/6.2.4.xIs) by 3412 to convert the
value from Btu/kWh to kWh/kWh. The
fossil fuel generation ratio would be
calculated using the EIA’s latest Electric
Power Annual report by summing the
electric generation from coal, petroleum,
natural gas, and other gases (derived
from fossil fuels) and then dividing by
the total electric generation.

DOE notes that the simulation
analysis requirement may be
burdensome for designers of some
buildings, particularly small buildings.
DOE also acknowledges that the
Advanced Energy Design Guides
(AEDGs) have been completed for a few
building types, including the most
significant commercial building types
and sizes, but the AEDGS are not
designed to achieve the reduction levels
necessary under this rule. DOE
welcomes comments on alternatives to a
whole building simulation to
demonstrate compliance of these
buildings with the requirements of this
proposed rulemaking. DOE also
welcomes comments on the calculations
methods discussed in this section.

Plug and Process Energy Consumption

EPACT 2005 as amended by EISA
requires that building be designed so
that the fossil fuel-generated energy
consumption of the buildings is reduced
as compared with such energy
consumption by a similar building as
measured by CBECS and RECS. All
building energy consumption, including
plug and process energy consumption,
is included in baseline CBECS and
RECS data, and thus is also factored into
the maximum allowable fossil fuel-
generated energy consumption.
Therefore, it is necessary that plug and
process loads also be included in the
fossil fuel-generated energy
consumption of the new Federal
building or Federal building undergoing
major renovations. This is consistent
with Table G3.1.12 in Appendix G,
Performance Rating Method, ASHRAE

Standard 90.1-2004. DOE acknowledges
the difficulty of estimating plug and
process loads and that their inclusion
may make it more difficult to achieve
the mandated fossil fuel-generated
energy consumption reductions. DOE
welcomes comments on how the
proposed rule can be designed such that
the assumptions used in the whole
building simulations accurately reflect,
to the best degree possible, the final
building design and the operation of the
building, including plug and process
loads.

Purchase of Offsite Renewable Energy

In order to meet the maximum
allowable fossil fuel-generated energy
consumption requirements mandated by
ECPA as amended by EISA, fossil fuel-
generated energy consumption could be
offset with use of energy created from
other sources, including renewable
energy sources. DOE also recognizes
there may be physical limitations to the
amount of on-site renewable electricity
that can be produced, and it may be
more affordable in some cases for an
agency to purchase electricity from
centralized renewable energy-generation
facilities. As an example, ASHRAE
Standard 189.1-2009, “The Standard for
High-Performance Green Buildings,” has
an on-site renewable energy
requirement, but allows the use of
Renewable Energy Certificates as an
alternative to meet the requirement.

DOE is concerned however, that
purchase of renewable energy-generated
electricity via Renewable Energy
Certificates or direct Power Purchase
Agreements may simply reduce the
amount of renewable energy available
for purchase by other entities within the
U.S. and may not necessarily lead to an
overall decrease in domestic fossil fuel-
generated energy consumption. In
addition, unlike Power Purchase
Agreements, the purchase of Renewable
Energy Certificates does not involve a
long-term binding agreement and can
readily be cancelled. It should also be
noted that the use of Renewable Energy
Certificates is being phased out by
January 2012, as a way to meet the
renewable energy consumption levels
established under section 203 of EPACT
2005 and Executive Order 13423 (see
“Renewable Energy Requirement
Guidance for EPACT 2005 and
Executive Order 13423,” available at:
http://www1.eere.energy.gov/femp/pdfs/
epact05_fedrenewenergyguid.pdf).

DOE is leaning toward allowing
Power Purchase Agreements with a
long-term contract to count toward
meeting the fossil fuel-generated energy
consumption reduction requirements,
but not allowing Renewable Energy

Certificates. Under this approach,
agencies would be allowed to subtract
the annual electricity generated by the
renewable energy-generation facility
from the building’s annual site electrical
energy consumption. The building
designer would use this quantity, the
net site electrical energy consumption,
when calculating the building’s fossil
fuel-generated energy consumption. In
effect, the Power Purchase Agreements
would help agencies meet the fossil fuel
consumption requirements. DOE invites
comments on how Renewable Energy
Certificates and Power Purchase
Agreements should be addressed in the
context of this rulemaking. DOE also
invites comments on the proposed
approach with respect to Power
Purchase Agreements.

Potential Impact on Onsite Electrical
Generation From Natural Gas

DOE is interested in the effect of fossil
fuel-generated energy consumption
reduction requirements on distributed
energy technologies that provide onsite
electrical generation from natural gas
such as in power plants and combined
heat and power (CHP) systems. At
power plants and in CHP systems,
natural gas is used to generate both heat
and electricity. A building with a CHP
system could potentially be an all-gas
building in terms of utility purchases
and would therefore be required to
reduce natural gas consumption in
accordance with the fossil fuel-
generated energy consumption
reduction requirements. DOE’s intent is
to ensure the rule does not penalize or
discourage the use of on-site CHP
systems, and invites comments how
appropriate credit may be given for CHP
systems through the compliance
determination methodology.

E. Cost Analysis

Given the significant reductions in
fossil fuel-generated energy
consumption that would be required in
today’s proposed rulemaking, one
obvious question is how much will
compliance with this proposed rule
impact the cost of new Federal
construction and major renovations. The
answer to that question depends both on
the building type and type of housing
unit being constructed and the level of
fossil fuel-generated energy
consumption reduction that is required.
DOE commissioned a study by Pacific
Northwest National Laboratory in 2008
to look at the incremental costs of high
performance buildings. Cost data for
high performance buildings is fairly rare
and many times the costs for achieving
high levels of energy efficiency are
intermingled with the costs to achieve


http://www1.eere.energy.gov/femp/pdfs/epact05_fedrenewenergyguid.pdf
http://www1.eere.energy.gov/femp/pdfs/epact05_fedrenewenergyguid.pdf
http://buildingsdatabook.eren.doe.gov/docs/xls_pdf/6.2.4.xls
http://buildingsdatabook.eren.doe.gov/docs/xls_pdf/6.2.4.xls
http://buildingsdatabook.eren.doe.gov/docs/xls_pdf/6.2.4.xls
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more sustainable design. That report
entitled, “Literature Review of Data on
the Incremental Costs to Design and
Build Low-Energy Buildings (Hunt, WD,
2008, PNNL-17502 and available at
http://www.pnl.gov/main/publications/
external/technical reports/PNNL-
17502.pdf) came to the following key
findings as noted in the summary of the
document:

Key findings of this literature review are as
follows:

1. Objectively-developed and verifiable
data on the cost premium for low-energy
(high efficiency) buildings are very limited.
Most of the literature focused on green or
sustainable buildings, not on low-energy
buildings.

2. In cases where energy efficiency cost
data were available, the cost premiums
ranged from 1% to 7%. In most cases, the
cost premium was less than 4%.

3. Technology solutions are available right
now to achieve savings on the order of 30%
and more over ASHRAE Standard 90.1-2004;
however, cost-effectiveness of these
technology solutions is often not addressed.

4. Independent surveys administered to
assess the perceptions of building owners
and designers regarding the costs to build
and operate green/energy-efficient buildings,
and the willingness of owners/developers to
invest in green/energy-efficient buildings,
reveal some interesting common threads.

i. There is a perception that energy-
efficient/green buildings cost significantly
more to design (starting at a 5% premium)
and represent a key barrier with decision
makers.

ii. There seems to be a potential
willingness (as implied or measured through
survey responses) to build more energy-
efficient buildings for cost premiums below
5%.

In response to the third key finding
listed in the report, DOE began
calculating cost impacts for their work
associated with AEDGs. Cost impact
data are available in the technical
support document (TSD) of one
published ASHRAE AEDG for small
warehouses that are 30% better than
Standard 90.1-2004 and four TSDs
prepared by DOE for support of future
AEDGs that will achieve 50% savings
over Standard 90.1-2004. The four TSDs
are for medium offices, roadside
lodging, general retail, and grocery
stores. DOE expects to develop six
additional TSDs for small offices, large
offices, quick service restaurants, large
hospitals, university dormitories, and
K-12 schools in FY10. These additional
TSDs were not available at the time this
notice was prepared.

The available TSDs may be found at:
Small Warehouse (30% savings)—

http://www.pnl.gov/main/publications/
external/technical reports/PNNL-
17056.pdf. General Merchandise (50%
savings)—http://www.nrel.gov/docs/
fy090sti/46100.pdf. Grocery Stores (50%
savings)—http://www.nrel.gov/docs/
fy09o0sti/46101.pdf. Highway Lodging
Buildings (50% savings)—http://
www.pnl.gov/main/publications/
external/technical reports/PNNL-
18773.pdf. Medium Office (50%
savings)—http://www.pnl.gov/main/
publications/external/technical reports/
PNNL-19004.pdf.

Results from the cost analyses in three
of these TSDs—small warehouse,
highway lodging, and medium office—
are shown below in Table 3. Ranges in
the results are a function of climate
zone, with buildings in some climates
zones costing more or generating less
energy savings. Multiple HVAC systems
were evaluated for the 50% medium
office—a more efficient but more
expensive radiant system and a more
standard variable air volume (VAV)
system. It should be noted that all of the
buildings analyzed for the TSDs did
have increased first costs, but that the
energy savings provided relatively good
payback periods.

TABLE 3—COST EFFECTIVENESS ANALYSIS OF HIGHLY ENERGY EFFICIENT BUILDINGS

Incremental cost (percentage

Simple payback on energy

TSD Building square footage Incremental cost ($ per ft2) increase) savings (years)
Warehouse ............. 50,000 ft2 1.88103.56 ....cccoeciiiiiiiee 2.6% 10 7% .covvveeiiiiieiiee 6.0 to 13.5.
Highway Lodging ... | 43,000 ft2 7.5810 10.85 ...cccveiiieiennn. 8.4% t0 8.7% vveveeeeieeieeenen 9.6 to 15.9.

Medium Office ........

53,600 ft2

5.47 to 9.03 (Radiant) 2.37
to 4.22 (VAV).

5.4% to 7.0% (Radiant) 2.7%
to 3.9% (VAV).

5.6 to 11.1 (Radiant) 3.3 to
6.2 (VAV).

Consideration of the graduated levels
of fossil fuel-generated energy
consumption reduction listed in the
statute (55%, 65%, 80%, 90%, and
100%), coupled with the fact that a
percentage reduction is not directly
comparable to a 30% or 50% savings
over ASHRAE Standard 90.1-2004,
makes it hard to determine what level
of savings is associated with the 1% to
7% cost premiums cited in the PNNL
study (“Literature Review of Data on the

Incremental Costs to Design and Build
Low-Energy Buildings,” Hunt, WD,
2008, PNNL-17502). Converting both
the requirements of this proposed
rulemaking and the simulated
performance of buildings built to 30%
better than ASHRAE Standard 90.1—
2004 to a common Energy Use Intensity
basis provides a better method of
comparison. Also note that the
comparison must be made on a similar
energy basis. Today’s proposed

rulemaking applies to fossil fuel-
generated energy consumption, which is
close to source energy, while results
from the TSDs are typically expressed in
site energy.

Table 4 shows the comparison of the
fossil fuel-generated energy
consumption reductions proposed in
this rulemaking to the fossil fuel
reductions achieved in the simulations
associated with two of the TSDs, the
medium office and highway lodging.

TABLE 4—F0ssIL FUEL-GENERATED ENERGY CONSUMPTION PROPOSED IN TODAY’S RULEMAKING AND CALCULATED IN

SELECTED AEDGS

55% Fossil 65% Fossil 80% Fossil Fossil fuel
Building type fuel reduction | fuel reduction | fuel reduction reduction Inczz)%r:\c%nr}taa{gcgst
from CBECS from CBECS from CBECS calculated in increase)
kBtu/ft2 kBtu/ft2 kBtu/ft2 TSD kBtu/ft2
Medium Office (Rad) .....cccoeerieriiiiiieiieeeee e 72 56 32 49.2 | 5.4% to 7.0%.
Medium Office (VAV) ..o 72 56 32 63.6 | 2.7% t0 3.9%.
Highway LOdging .....ceoverereerieeiere e 67 52 30 56.4 | 8.4% to 8.7%.



http://www.pnl.gov/main/publications/external/technical_reports/PNNL-18773.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-18773.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-18773.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-18773.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-17502.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-17502.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-17502.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-17056.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-17056.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-17056.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-19004.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-19004.pdf
http://www.pnl.gov/main/publications/external/technical_reports/PNNL-19004.pdf
http://www.nrel.gov/docs/fy09osti/46100.pdf
http://www.nrel.gov/docs/fy09osti/46100.pdf
http://www.nrel.gov/docs/fy09osti/46101.pdf
http://www.nrel.gov/docs/fy09osti/46101.pdf
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Table 4 indicates that the estimated
cost savings from the 50% TSDs can be
used to support the fact that 55% fossil
fuel-generated energy consumption
reductions and perhaps even 65% fossil
fuel-generated energy consumption
reductions from CBECS will require cost
increases of no more than 8.7%. None
of the savings achieved in the 50%
TSDs approach the reduction mandated
at the 80% fossil fuel-generated energy
consumption reduction level, so the cost
estimates for that level of savings and
higher levels cannot be estimated.

With respect to residential buildings,
DOE does not anticipate that there will
be many low-rise residential buildings
that will fall under today’s proposed
rulemaking as most Federal low-rise
residential buildings are not likely to be
public buildings or buildings for which
construction costs are at least $2.5
million in 2007 dollars, which are
criteria that determine whether
buildings are subject to the
requirements in today’s proposed rule.
The only low-rise residential buildings
that might be considered to fall under
today’s proposed rule would be low-rise
military barracks, and those barracks are
best considered to be similar to the
dormitory or lodging building types
found in CBECS.

Using CBECS and RECS baselines
without a climate adjustment puts
buildings in colder climate zones at a
cost disadvantage because the non-
adjusted baseline would be lower than
for one adjusted for climate. A non-
adjusted baseline for colder climates
would require larger, more costly fossil
fuel-generated energy consumption
reductions. Conversely, using CBECS
and RECS baselines without a climate
adjustment provides a cost advantage to
buildings in warmer climate zones
because the baseline would be greater
than for one adjusted for climate. A non-
adjusted baseline for warmer climates
would require smaller, less costly fossil
fuel-generated energy consumption
reductions.

However, adjusting for climate in both
the baseline and the required reduction
level would be expected to eliminate
potential regional inequity that could
result from climate variation and help
ensure that the fossil fuel-generated
energy consumption reductions are
commensurate to the climate zone.
Similarly, consideration of regional
variations in the fossil fuel contribution
to electricity is not expected to result in
substantial differences in the
compliance burden for buildings across
regions so long as regional variations are
also reflected in the baseline buildings.
If the regional values were used for both
the baseline building and the required

reduction level, the burden of meeting
the percentage reductions would remain
roughly the same in all regions
(although regions with low fossil fuel
use in the electric sector might have to
find more savings in non-electric end-
uses).

DOE is seeking comment on a number
of issues related to the cost-effectiveness
of today’s proposed rule, especially any
construction cost increases for buildings
Federal agencies are in the process of
designing or have already built. DOE is
seeking comment on these cost impacts.

F. Agency Petitions for Adjustment to
the Percentage Reduction Requirement

ECPA as amended by EISA permits
DOE upon petition by an agency subject
to the statutory requirements to adjust
the applicable numeric fossil fuel-
generated energy consumption
percentage reduction requirement
“downward with respect to a specific
building, if the head of the agency
designing the building certifies in
writing that meeting such requirement
would be technically impracticable in
light of the agency’s specified functional
needs for the building” and DOE
concurs with the agency’s conclusion.
(42 U.S.C. 6834(a)(3)(D)(i)(II)) ECPA as
amended by EISA further directs that
such an adjustment does not apply to
GSA.

Today’s action proposes that a
petition for downward adjustment of the
numeric requirement should include an
explanation of what measures would be
required to meet the fossil fuel-
generated energy consumption
reduction requirement, and why those
measures would be technically
impracticable in light of the agency’s
specified functional needs for the
building. DOE proposes that the petition
should also demonstrate that the
adjustment requested by the agency
represents the largest feasible reduction
in fossil fuel-generated energy
consumption that can reasonably be
achieved. DOE welcomes comments on
that proposal. Although the downward
adjustment provision of ECPA as
amended by EISA does not expressly
include cost considerations, DOE is
considering incorporating cost
considerations as part of a “technically
impracticable” determination. Cost
would not be the sole rationale for a
determination of “technically
impracticable,” but high costs could be
part of the evaluation. (42 U.S.C.
6834(a)(3)(D)). DOE also invites
comments that would help clarify what
kind of technical impracticability would
constitute grounds for a petition for
downward adjustment.

The petition pursuant to ECPA as
amended by EISA should also include a
written certification statement by the
head of the agency designing the
building that meeting the fossil fuel-
generated energy consumption
reduction requirements would be
technically impracticable in light of the
agency’s specified functional needs for
that building. 42 U.S.C. 6834(D)(i)(1I).

DOE notes that the statute exempts
GSA from the option to petition DOE for
a downward adjustment of the
applicable percentage reduction
requirement. However, DOE proposes
that a new Federal building or a Federal
building undergoing major renovations
for which a Federal agency is providing
substantive and significant design
criteria may be the subject of a petition.
Under this approach, a GSA building
that is designed to meet the
specifications provided by a tenant
agency may be considered for a
downward adjustment if a petition is
submitted by the head of the tenant
agency.

DOE will review petitions in a timely
manner. If the petitioning agency has
successfully demonstrated the need for
a downward adjustment per the
discussion above, DOE will concur with
the agency’s conclusion and notify the
agency in writing. If DOE does not
concur, it will forward its reasons to the
petitioning agency with suggestions as
to how the fossil fuel-generated energy
consumption percentage reduction
requirement may be achieved.

A petition for downward adjustment
of the numeric reduction, including any
supporting information, would be
addressed to: Margo Appel, Building
Technologies Program, U.S. Department
of Energy, 1000 Independence Avenue,
SW., Washington, DC 20585.

G. Guidance on Measures To Reduce
Fossil Fuel-Generated Energy
Consumption

Building energy efficiency solutions
involve advanced technologies,
integrated design principles, control
strategies and other tools. The
appropriate solution and the
effectiveness of each solution will vary
based on building type, building size,
and location. To successfully design a
high performance building, Federal
agencies must use a reputable,
experienced design team. There are an
increasing number of firms in all
locations that have designed high
performance buildings. The key to
successful design is identifying firms
with the requisite experience and skills,
adopting an integrated design process
that begins at the first phase of the
building project, and providing clear
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direction and quality control over the
firm’s work. DOE invites comment from
agencies as to what additional training
in this area might be helpful.

Numerous tools are available to help
Federal agencies achieve the required
fossil fuel reductions. DOE, in
conjunction with ASHRAE, has
developed a series of Advanced Energy
Design Guides to achieve 30 percent
reductions in energy use for several
types of small buildings (small office
buildings, small retail buildings, K-12
school buildings, small warehouses and
self-storage buildings, highway lodging,
and small hospitals and healthcare
facilities). DOE and ASHRAE are
working on 50 percent reduction
guidelines for several building types.
Additional tools and resources are
available through the EERE Web site.
DOE’s Building Technologies Program
maintains a database of high-
performance buildings (available at
http://eere.buildinggreen.com).

Other resources include: The National
Institute of Building Sciences’ Whole
Building Design Guide; the U.S. Green
Building Council’s Leadership in Energy
and Environmental Design (LEED)
system; ASHRAE Standard 189.1-2009,
Standard for the Design of High
Performance Green Buildings Except
Low-Rise Residential Buildings; and the
International Code Council’s
International Green Construction Code
Public Version 1.0. DOE’s Federal
Energy Management Program (FEMP)
Web site provides access to these and
other resources and tools that can help
Federal agencies improve the energy
efficiency of new and existing buildings
(available at http://
www1.eere.energy.gov/femp/). DOE has
also published a cool roof resource
guide for Federal agencies, available at
http://www1.eere.energy.gov/femp/
features/cool roof resources.html. DOE
is also developing additional guidance
that provides technical and cost data
related to the installation of cool roofs.

H. Post-Construction Monitoring and
Reporting

ECPA as amended by EISA does not
contain any explicit post-construction
monitoring and reporting requirements.
Federal agencies, however, are
reminded of the monitoring, reporting,
and benchmarking requirements in
section 103 of the Energy Policy Act of
2005 (EPAct 2005) and section 432 of
EISA. FEMP has issued guidance for the
metering requirements in section 103 of
EPAct 2005 (available at hitp://
www1.eere.energy.gov/femp/pdfs/
adv_metering.pdf). FEMP has also
developed guidance for meeting EISA
section 432 requirements (available at

http://www1.eere.energy.gov/femp/pdfs/
eisa_s432 guidelines.pdf). Finally,
FEMP has also issued additional
guidance on EISA section 432
benchmarking (available at http://
www.eere.energy.gov/femp/pdfs/
eisa_s432 guidelines.pdf).

FEMP has selected the Energy Star
Portfolio Manager as the required
building energy use benchmarking
system for Federal agencies. Additional
information on the use of Energy Star
Portfolio Manager, energy management,
and benchmarking in general may be
found on the EPA Energy Star Web site
at http://www.energystar.gov/
index.cfm?c=business.bus_index.

III. Reference Resources

DOE has prepared a list of resources
to help Federal agencies address the
reduction of fossil fuel-generated energy
consumption. The interim final rule on
energy efficiency published in the
Federal Register on December 4, 2006
(71 FR 70275) contains reference
resources for energy efficiency
improvement in building design. These
resources come in many forms such as
design guidance, case studies and in a
variety of media such as printed
documents or on Web sites. The
resources for energy efficiency
improvement will also provide guidance
for fossil fuel-based energy consumption
reduction.

IV. Regulatory Review
A. Review Under Executive Order 12866

Today’s notice of proposed
rulemaking has been determined to be a
significant regulatory action under
section 3(f)(1) of Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, today’s action was
reviewed by the Office of Information
and Regulatory Affairs (OIRA) in the
Office of Management and Budget
(OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” (August 16, 2002),
DOE published procedures and policies
on February 19, 2003, to ensure that the
potential impacts of its rules on small

entities are properly considered during
the rulemaking process (68 FR 7990).
DOE has made its procedures and
policies available on the Office of
General Counsel’s Web site: http://
www.gc.doe.gov.

DOE has reviewed today’s proposed
rule under the provisions of the
Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. Today’s proposed
rulemaking applies only to the fossil
fuel-generated energy consumption of
new Federal buildings and Federal
buildings undergoing major renovation.
As such, the only entities impacted by
this rulemaking would be Federal
agencies. DOE does not believe that
there will be any impacts on small
entities such as small businesses, small
organizations, or small governmental
jurisdictions.

On the basis of the foregoing, DOE
certifies that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this rulemaking. DOE’s certification
and supporting statement of factual
basis will be provided to the Chief
Counsel for Advocacy of the Small
Business Administration pursuant to
5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

This proposed rule will impose no
new information or record keeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

D. Review Under the National
Environmental Policy Act

The Department prepared a draft
Environmental Assessment (EA) (DOE/
EA-1463) pursuant to the Council on
Environmental Quality’s (CEQ)
Regulations for Implementing the
Procedural Provisions of the National
Environmental Policy Act (40 CFR parts
1500-1508), the National Environmental
Policy Act of 1969 (NEPA), as amended
(42 U.S.C. 4321 et seq.), and DOE’s
NEPA Implementing Procedures
(10 CFR part 1021).

The draft EA addresses the potential
incremental environmental effects
attributable to the application of the
proposed rules. The draft EA has been
added to the docket for this rulemaking.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
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or regulations that preempt State law or
that have federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and carefully assess the
necessity for such actions. DOE has
examined the proposed rule and
determined that it would not preempt
State law and would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of Government. No further action
is required by Executive Order 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct, rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation;

(3) provides a clear legal standard for
affected conduct, while promoting
simplification and burden reduction;

(4) specifies the retroactive effect, if any;
(5) adequately defines key terms; and
(6) addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that to the
extent permitted by law, this proposed
rule meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires Federal agencies to examine
closely the impacts of regulatory actions

on State, local, and Tribal governments.
For a proposed regulatory action likely
to result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a) and
(b)) The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). This notice of
proposed rulemaking contains neither
an intergovernmental mandate nor a
mandate that may result in the
expenditure of $100 million or more in
any year, so these requirements under
the Unfunded Mandates Reform Act do

not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. This proposed rule would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this notice of
proposed rulemaking would not result
in any takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s proposed rule under
the OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB a Statement
of Energy Effects for any proposed
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1) Is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s proposed
rule would not have a significant
adverse effect on the supply,
distribution, or use of energy and,
therefore, is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s notice of
proposed rulemaking.

List of Subjects in 10 CFR Parts 433 and
435

Buildings and facilities, Energy
conservation, Engineers, Federal
buildings and facilities, Housing.
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Issued in Washington, DC, on September
30, 2010.
Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE proposes to amend
chapter II of title 10 of the Code of
Federal Regulations as set forth below:

PART 433—ENERGY EFFICIENCY AND
FOSSIL FUEL-GENERATED ENERGY
CONSUMPTION REDUCTION DESIGN
STANDARDS FOR NEW AND MAJOR
RENOVATIONS TO FEDERAL
COMMERCIAL AND MULTI-FAMILY
HIGH-RISE RESIDENTIAL BUILDINGS

1. The authority citation for part 433
continues to read as follows:

Authority: 42 U.S.C. 6831-6832, 6834—
6835; 42 U.S.C. 7101 et seq.

2. The heading for part 433 is revised
to read as set forth above.

3. Section 433.1 is revised to read as
follows:

§433.1 Purpose and scope.

This part establishes an energy
efficiency performance and maximum
allowable fossil fuel-generated energy
consumption standard for new Federal
commercial and multi-family high-rise
residential buildings, for which design
for construction began on or after
January 3, 2007 (except as otherwise
indicated: fossil fuel-generated energy
consumption requirements are
applicable one year after publication of
the final rule), as required by section
305(a) of the Energy Conservation and
Production Act, as amended (42 U.S.C.
6834(a)). Additionally, this part
establishes certain requirements
applicable to major renovations of
Federal commercial and multi-family
high-rise residential buildings, as
indicated. For renovated buildings,
those requirements apply only to the
portions of the building or building
systems that are being renovated and to
the extent that the scope of the
renovation permits compliance with the
applicable requirements in this part.
Unaltered portions of the building or
building systems are not required to
comply with this part.

4. Section 433.2 is amended by
adding in alphabetical order new
definitions for “Direct fossil fuel
consumption,” “District Energy System,”
“Electricity fossil fuel-generation ratio,”
“Electricity source energy factor,”
“Fossil fuel,” “Fossil fuel consumption
for electricity generation,” “Fossil fuel-
generated energy consumption,” “Multi-
family high-rise residential building,”
and “Primary electrical energy
consumption” to read as follows:

§433.2 Definitions.
* * * * *

Direct fossil fuel consumption means
the total fossil fuel consumption in a
building excluding fossil fuel
consumption for electricity generation.
This includes any fossil fuel
consumption resulting from a district
energy system used in a building.

District Energy System means a
central energy conversion plant and
transmission and distribution system
that provides thermal energy to a group
of buildings (heating via hot water or
steam, and/or cooling via chilled water).
This definition includes only thermal
energy systems; central energy supply
systems that provide only electricity are
excluded from this definition.

* * * * *

Electricity fossil fuel-generation ratio
means the fraction of national U.S.
electricity generation from fossil fuel
sources as provided by the Energy
Information Administration Electric
Power Annual report for the appropriate
year.

Electricity source energy factor is the
ratio of primary electrical energy
consumed to generate and deliver
energy to a site relative to electrical
energy consumed on site. The electricity
source energy factor may be calculated
by dividing the average utility delivery
ratio in Table 6.2.4 of the DOE Building
Energy Data Book for the appropriate
year by 3412 to convert the value from
Btu/kWh to kWh/kWh.

* * * * *

Fossil fuel means a fuel formed in the
earth from plant or animal remains.
Fossil fuels include coal, oil, natural
gas, kerosene, and liquefied petroleum
gas (LPG).

Fossil fuel consumption for electricity
generation means the primary electrical
energy consumption in a building
supplied from the national power grid
multiplied by the electricity fossil fuel-
generation ratio. Electricity generated
completely from non-fossil fuel sources
or from a dedicated source not
connected to the national power grid is
excluded from this definition.

Fossil fuel generated-energy
consumption means the sum of direct
fossil fuel consumption plus fossil fuel
consumption for electricity generation.
* * * * *

Multi-family high-rise residential
building means a residential building
that contains three or more dwelling
units and that is designed to be 4 or
more stories above grade.

* * * * *

Primary electrical energy
consumption means the total amount of
energy used to generate and deliver

electrical energy to a building from the

national power grid.
* * * * *

5. Section 433.4 is amended by
adding new paragraphs (d), (e), and (f)
to read as follows:

§433.4 Energy efficiency performance
standard.
* * * * *

(d) All Federal agencies shall design
new Federal commercial and multi-
family high-rise residential buildings
and major renovations to Federal
commercial and multi-family high-rise
residential buildings, for which design
for construction began at least one year
after publication of the final rule, to
meet the requirements of paragraph (e)
of this section if:

(1) The subject building is a public
building as defined in 40 U.S.C. 3301
and for which transmittal of a
prospectus to Congress is required
under 40 U.S.C. 3307; or

(2) The cost of the building or major
renovation is at least $2,500,000 (in
2007 dollars, adjusted for inflation).

(e)(1) All Federal agencies shall
design new Federal commercial and
multi-family high-rise residential
buildings and major renovations of
Federal commercial and multi-family
high-rise residential buildings for which
design for construction began at least
one year after publication of the final
rule and that are classified in paragraph
(d) of this section, to meet fossil fuel-
generated energy consumption values
equal to or lesser than the values shown
in Table 1. The maximum allowable
fossil fuel generated energy
consumption values in Table 1 are a
function of building type and fiscal year
for which design for construction began.

(2) For the purpose of this paragraph
(e), the following definitions apply:

(i) Education means buildings used
for academic or technical classroom
instruction, such as elementary, middle,
or high schools, and classroom
buildings on college or university
campuses. Buildings on education
campuses for which the main use is not
classroom are included in the category
relating to their use. For example,
administration buildings are part of
“Office,” dormitories are “Lodging,” and
libraries are “Public Assembly.”

(ii) Food sales means buildings used
for retail or wholesale of food. For
example, grocery stores are “Food
Sales.”

(iii) Food service means buildings
used for preparation and sale of food
and beverages for consumption. For
example, restaurants are “Food Service.”
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(iv) Health care (inpatient) means
buildings used as diagnostic and
treatment facilities for inpatient care.

(v) Health care (outpatient) means
buildings used as diagnostic and
treatment facilities for outpatient care.
Medical offices are included here if they
use any type of diagnostic medical
equipment (if they do not, they are
categorized as an office building).

(vi) Lodging means buildings used to
offer multiple accommodations for
short-term or long-term residents,
including skilled nursing and other
residential care buildings.

(vii) Multi-family in 2—4 unit buildings
means a unit in a building with two to
four housing units—a structure that is
divided into living quarters for two,
three, or four families or households in

which one household lives above or
beside another. This category also
includes houses originally intended for
occupancy by one family (or for some
other use) that have since been
converted to separate dwellings for two
to four families.

(viii) Multi-family in 5 or more unit
buildings means a unit in a building
with five or more housing units—a
structure that contains living quarters
for five or more households or families
and in which one household lives above
or beside another.

(ix) Public assembly means public or
private buildings, or spaces therein, in
which people gather for social or
recreational activities.

(x) Public order and safety means
buildings used for the preservation of
law and order or public safety.

(xi) Religious worship means
buildings in which people gather for
religious activities, (such as chapels,
churches, mosques, synagogues, and
temples).

(xii) Retail (other than mall) means
buildings used for the sale and display
of goods other than food.

(xiii) Service means buildings in
which some type of service is provided,
other than food service or retail sales of
goods.

(xiv) Warehouse and storage means
buildings used to store goods,
manufactured products, merchandise,
raw materials, or personal belongings
(such as self-storage).

TABLE 1—MAXIMUM ALLOWABLE FOSSIL FUEL-GENERATED ENERGY CONSUMPTION BY BUILDING TYPE, COMMERCIAL

BUILDINGS, kBtu/ft2

kBtu/ft2 by fiscal year for which design for construction began
Building type
9P FY 2012-2014 | FY 2015-2019 | FY 2020-2024 | FY 2025-2029 FYb";(;,%?] and
EAUCALION ..o e 57 44 25 13 0
FOOd SAlES ...oviiiiiiiiiee e 174 135 77 39 0
Food Service ........ccee..e. 182 141 81 40 0
Health Care (Inpatient) ...... 141 109 63 31 0
Health Care (Outpatient) .... 67 52 30 15 0
Lodging ....cccceeviiiiiiiieen 67 52 30 15 0
Retail (Other Than Mall) .... 57 44 25 13 0
Office .oovvvirieirieee, 72 56 32 16 0
Public Assembly .............. 56 44 25 12 0
Public Order and Safety . 66 51 29 15 0
Religious Worship ........... 28 22 12 6 0
Service .....cccovrveveneenn. 51 40 23 11 0
Warehouse and Storage 30 23 13 7 0

(3) For multi-family high-rise
residential buildings, the maximum
allowable fossil fuel-generated energy

consumption in kBtu per ft2 is listed in
Table 2.

TABLE 2—MAXIMUM ALLOWABLE FOSSIL FUEL-GENERATED ENERGY CONSUMPTION BY BUILDING TYPE, MULTI-FAMILY
HIGH-RISE RESIDENTIAL BUILDINGS, kBtu/ft2

kBtu/ft2 by fiscal year for which design for construction began

Building type
FY 2012-2014 | FY 20152019 | FY 2020-2024 | FY 2025-2029 FYbi(;,%?] é"”d
Multi-Family in 2—4 Unit Buildings ..........ccccoeiiiiiiiinniceen. 47 37 21 11 0
Multi-Family in 5 or More Unit Buildings .........cccoccevinineenne 42 33 19 9 0

(4) For buildings that combine one or
more building types within or between
Tables 1 and 2, area-weighted fossil
fuel-generated energy consumption may
be calculated by multiplying the floor
area of each building type by the
consumption value from the appropriate
table for that building type, then
dividing by the total floor area of the
combined building types.

(5) For Federal buildings that do not
fit into any of the building type
categories listed in Table 1 or Table 2
of §433.4, a baseline fossil fuel-
generated energy consumption shall be
calculated using the Performance Rating
Method, Appendix G of ASHRAE
Standard 90.1-2004, as outlined in
§433.5. The maximum allowable fossil
fuel-generated energy consumption for

the proposed design shall be calculated

by using the following formula:

Maximum Allowable Fossil Fuel-
Generated Energy Consumption =
((Baseline Design Electricity
Consumption x Electricity Source
Energy Factor X Electricity Fossil
Fuel-Generation Ratio) + Baseline
Design Direct Fossil Fuel
Consumption) x Fossil Fuel
Reduction Multiplier
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(6) The fossil fuel reduction
multiplier in the formula above shall be
taken from Table 3.

TABLE 3—F0ssIL FUEL REDUCTION
MULTIPLIER BY FISCAL YEAR FOR
WHICH DESIGN FOR CONSTRUCTION
BEGAN

. Reduction

Fiscal year multiplier
20122014 ..oooeieeee s 0.45
2015-2019 ....... 0.35
2020-2024 ....... 0.20
2025-2029 .............. 0.10
2030 and beyond ...........ccceeee. 0.00

(7) All building energy usage,
including estimated receptacle and plug
loads, must be included in the
calculation in Table 3 of this section.

(f)(1) Upon petition by an agency
subject to this section, the Secretary
may adjust the applicable numeric
requirement in paragraph (e) of this
section with respect to a specific
building if:

(i) The head of the agency designing
the building certifies in writing that
meeting such requirement would be
technically impracticable in light of the
agency’s specified functional needs for
that building;

(ii) The head of the agency designing
the building demonstrates that the
requested adjustment is the largest
feasible reduction in fossil fuel-
generated consumption that can
reasonably be achieved; and

(iii) The Secretary concurs with the
agency’s conclusion.

(2) This adjustment shall not apply to
the General Services Administration.

6. Section 433.5 is revised to read as
follows:

§433.5 Performance level determination.
(a) For new Federal commercial and

multi-family high-rise residential
buildings whose design for construction
began on or after January 3, 2007, each
Federal agency shall determine energy
consumption levels for both the baseline
and proposed building by using the
Performance Rating Method found in
Appendix G of ANSI/ASHRAE/IESNA
Standard 90.1-2004, (incorporated by
reference; see §433.3), except the
formula for calculating the Performance
Rating in paragraph G1.2 shall read as
follows:
Percentage improvement = 100 x

(Baseline building

consumption —Proposed building

consumption)/(Baseline building

consumption —Receptacle and

process loads)

(b) Each Federal agency shall consider

laboratory fume hoods and kitchen

ventilation systems as part of the

ASHRAE-covered HVAC loads subject

to the 30 percent savings requirements

in this section, rather than as process
loads.

(c) Subject to §433.4(d), each Federal
agency shall calculate the fossil fuel-
generated energy consumption of a
proposed design by the following
formula:

Proposed Design Fossil Fuel-Generated
Energy Consumption = (Proposed
Design Electricity Consumption x
Electricity Source Energy Factor x
Electricity Fossil Fuel-Generation
Ratio) + Direct Fossil Fuel
Consumption of Proposed Design

(d) Subject to § 433.4(d), if the fossil
fuel-generated energy consumption of
the proposed design is equal to or less
than the applicable maximum allowable
fossil fuel-generated energy
consumption value in § 433.4(e), the
proposed design complies with the
fossil fuel-generated consumption
reduction requirement in §433.4. If the
fossil fuel-generated energy
consumption of the proposed design is
greater than the applicable maximum
allowable fossil fuel-generated energy
consumption value in § 433.4(e), the
proposed design does not comply with
the fossil fuel-generated energy
consumption reduction requirement in
§433.4, and the agency must either
modify the design until the design
complies with the requirement, or
request and receive approval from the
Secretary for a downward adjustment of
the requirement.

PART 435—ENERGY EFFICIENCY AND
FOSSIL FUEL-GENERATED ENERGY
CONSUMPTION REDUCTION DESIGN
STANDARDS FOR NEW AND MAJOR
RENOVATIONS TO FEDERAL LOW-
RISE RESIDENTIAL BUILDNGS

7. The authority citation for part 435
continues to read as follows:
Authority: 42 U.S.C. 6831-6832; 6834—

6836; 42 U.S.C. 8253-54; 42 U.S.C. 7101 et
seq.

Subpart A—Mandatory Energy
Efficiency and Fossil Fuel-Generated
Energy Consumption Reduction
Design Standards for Federal Low-Rise
Residential Buildings

8. The headings for part 435 and
subpart A are revised to read as set forth
above.

9. Section 435.1 is revised to read as
follows:

§435.1 Purpose and scope.

This part establishes an energy
efficiency performance and maximum
allowable fossil fuel-generated energy

consumption standard for new Federal
low-rise residential buildings, for which
design for construction began on or after
January 3, 2007 (except as otherwise
indicated: fossil fuel-generated energy
requirements are applicable one year
after publication of the final rule, as
required by section 305(a) of the Energy
Conservation and Production Act, as
amended (42 U.S.C. 6834(a)).
Additionally, this part establishes
certain requirements applicable to major
renovations of Federal low-rise
buildings, as indicated. For renovated
buildings, those requirements apply
only to the portions of the building or
building systems that are being
renovated and to the extent that the
scope of the renovation permits
compliance with the applicable
requirements in this rule. Unaltered
portions of the building or building
systems are not required to comply with
this rule.

10. Section 435.2 is amended by
adding in alphabetical order new
definitions for “Direct fossil fuel
consumption,” “District Energy System,”
“Electricity fossil fuel-generation ratio,”
“Electricity source energy factor,”
“Fossil fuel,” “Fossil fuel consumption
for electricity generation,” “Fossil fuel-
generated energy consumption,” and
“Primary electrical energy consumption’
to read as follows:

4

§435.2 Definitions.
* * * * *

Direct fossil fuel consumption means
the total fossil fuel consumption in a
building excluding primary electrical
energy consumption. This includes any
fossil fuel consumption resulting from a
district energy system used in a
building.

District Energy System means a
central energy conversion plant and
transmission and distribution system
that provides thermal energy to a group
of buildings (heating via hot water or
steam, and/or cooling via chilled water).
This definition includes only thermal
energy systems; central energy supply
systems that provide only electricity are
excluded from this definition.

* * * * *

Electricity fossil fuel-generation ratio
means the fraction of national U.S.
electricity generation from fossil fuel as
provided by the Energy Information
Administration Electric Power report for
the appropriate year.

Electricity source energy factor is the
ratio of primary electrical energy
consumed to generate and deliver
energy to a site to the electrical energy
consumed on site. Electricity source
energy factor may be calculated by
dividing the average utility delivery
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ratio in Table 6.2.4 of the DOE Building
Energy Data Book for the appropriate
year by 3412 to convert the value from
Btu/kWh to kWh/kWh.

* * * * *

Fossil fuel means a fuel formed in the
earth from plant or animal remains.
Fossil fuels include coal, oil, natural
gas, kerosene, and liquefied petroleum
gas (LPG).

Fossil fuel consumption for electricity
generation means the primary electrical
energy consumption in a building
supplied from the national power grid
multiplied by the electricity fossil fuel-
generation ratio. Electricity generated
completely from non-fossil fuel sources
or from a dedicated source not
connected to the national power grid is
excluded from this definition.

Fossil fuel-generated energy
consumption means the sum of direct
fossil fuel consumption plus fossil fuel

consumption for electricity generation.
* * * * *

Primary electrical energy
consumption means the total amount of
energy used to generate and deliver
electrical energy to a building from the

national power grid.
* * * * *

11. Section 435.4 is amended by
adding new paragraphs (d), (e), and (f)
to read as follows:

§435.4 Energy efficiency performance
standard.
* * * * *

(d) All Federal agencies shall design
new Federal low-rise residential
buildings and major renovations to
Federal low-rise residential buildings,
for which design for construction began
at least one year after publication of the

final rule, to meet the requirements of
paragraph (e) of this section if:

(1) The subject building is a public
building as defined in 40 U.S.C. 3301
and for which transmittal of a
prospectus to Congress is required
under 40 U.S.C. 3307; or

(2) The cost of the building or major
renovation is at least $2,500,000 (in
2007 dollars, adjusted for inflation).

(e)(1) All Federal agencies shall
design new Federal low-rise residential
buildings or major renovations of
Federal low-rise residential buildings
for which design for renovation began at
least one year after publication of the
final rule and that are classified in
paragraph (d) of this section, to meet
fossil fuel-generated energy
consumption values equal to or lesser
than the values shown in Table 1. The
maximum allowable fossil fuel-
generated energy consumption values in
Table 1 area function of housing type
and fiscal year for which design for
construction began.

(2) For the purpose of this paragraph
(e), the following definitions apply:

(i) Manufactured home means a
housing unit built to the Federal
Manufactured Home Construction and
Safety Standards in 24 CFR part 3280,
that is built on a permanent chassis and
moved to a site. It may be placed on a
permanent or temporary foundation and
may contain one or more rooms.

(ii) Multi-family in 2—4 unit buildings
means a unit in a building with two to
four housing units—a structure that is
divided into living quarters for two,
three, or four families or households in
which one household lives above or
beside another. This category also
includes houses originally intended for
occupancy by one family (or for some

other use) that have since been
converted to separate dwellings for two
to four families. This includes modular
homes but does not include
manufactured homes.

(iii) Multi-family in 5 or more unit
buildings means a unit in a building
with five or more housing units—a
structure that contains living quarters
for five or more households or families
and in which one household lives above
or beside another. This includes
modular homes but does not include
manufactured homes.

(iv) Single-family attached means a
housing unit connected to another
housing unit, generally with a shared
wall, that provides living space for one
household or family. Attached houses
are considered single-family houses as
long as they are not divided into more
than one housing unit and they have an
independent outside entrance. A single-
family house is contained within walls
extending from the basement (or the
ground floor, if there is no basement) to
the roof. Townhouses, rowhouses, and
duplexes are considered single-family
attached housing units, as long as there
is no household living above another
one within the walls extending from the
basement to the roof to separate the
units. This includes modular homes but
does not include manufactured homes.

(v) Single-family detached means a
separate, unconnected housing unit, not
sharing a wall with any other building
or housing unit, that provides living
space for one household or family. A
single-family house is contained within
walls extending from the basement (or
the ground floor, if there is no
basement) to the roof. This includes
modular homes but does not include
manufactured homes.

TABLE 1—MAXIMUM ALLOWABLE FOSSIL FUEL-GENERATED ENERGY CONSUMPTION BY BUILDING TYPE, LOW-RISE

RESIDENTIAL BUILDINGS, kBtu/ft2

kBtu/ft2 by Fiscal year for which design for construction began

Building type
FY 2012-2014 | FY 2015-2019 | FY 2020-2024 | FY 2025-2029 FYggfé’ngnd
Single-Family Detached .........c.ccoooeiiiiiiiinieeieee e 27 21 12 6 0
Single-Family Attached 30 23 13 7 0
Multi-Family in 2—4 Unit Buildings ........cccocerieeeniiee e 47 37 21 11 0
Multi-Family in 5 or More Unit Buildings ..........cccccceiiiins 42 33 19 9 0
Manufactured HOMES .........ccooeeeiiieiiiie e 52 40 23 12 0

(3) For Federal buildings that do not
fit into any of the building type
categories listed in Table 1 of §435.4, a
baseline fossil fuel-generated energy
consumption shall be calculated using
the Simulated Performance Alternative
outlined in § 435.5. The maximum
allowable fossil fuel-generated energy

consumption for the proposed design
shall be calculated by using the
following formula:

Maximum Allowable Fossil Fuel-
Generated Energy Consumption =
((Baseline Design Electricity
Consumption x Electricity Source
Energy Factor x Electricity Fossil

Fuel-Generation Ratio) + Baseline
Design Direct Fossil Fuel
Consumption) x Fossil Fuel
Reduction Multiplier

(4) The fossil fuel reduction
multiplier in the formula above shall be
taken from Table 2.
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TABLE 2—F0ssIL FUEL REDUCTION
MULTIPLIER BY FISCAL YEAR FOR
WHICH DESIGN FOR CONSTRUCTION
BEGAN

Fiscal year Fﬁﬂﬁgﬂgp
2012-2014 ..o, 0.45
2015-2019 oo 0.35
2020-2024 ......ccoeeeeeeeee 0.20
2025-2029 ....coveeieeeeeeen 0.10
2030 and beyond ...........ccccceeee 0.00

(5) All building energy usage,
including estimated receptacle and plug
loads, must be included in the
calculation in Table 2 of this section.

(f)(1) Upon petition by an agency
subject to this section, the Secretary
may adjust the applicable numeric
requirement in paragraph (e) of this
section with respect to a specific
building, if:

(i) The head of the agency designing
the building certifies in writing that
meeting such requirement would be
technically impracticable in light of the
agency’s specified functional needs for
that building;

(ii) The head of the agency designing
the building demonstrates that the
requested adjustment is the largest
feasible reduction in fossil fuel-
generated consumption that can
reasonably be achieved; and

(iii) The Secretary concurs with the
agency’s conclusion.

(2) This adjustment shall not apply to
the General Services Administration.

12. Section 435.5 is revised to read as
follows:

§435.5 Performance level determination.
(a) For new Federal low-rise

residential buildings whose design for

construction started on or after January

3, 2007, each Federal agency shall

determine energy consumption levels

for both the baseline building and
proposed building by using the

Simulated Performance Alternative

found in section 404 of the ICC

International Energy Conservation Code,

2004 Supplement Edition, January 2005

(incorporated by reference; see § 435.3).

(b) Subject to § 435.4(d), each Federal
agency shall calculate the fossil fuel-

generated energy consumption of a

proposed design by the following

formula:

Proposed Design Fossil Fuel-Generated
Energy Consumption = (Proposed
Design Electricity Consumption x
Electricity Source Energy Factor x
Electricity Fossil Fuel-Generation
Ratio) + Direct Fossil Fuel
Consumption of Proposed Design

(c) Subject to § 435.4(d), if the fossil
fuel-generated energy consumption of

the proposed design is equal to or less
than the applicable maximum allowable
fossil fuel-generated energy
consumption value in § 435.4(e), the
proposed design complies with the
fossil fuel-generated energy
consumption reduction requirement in
§435.4. If the fossil fuel-generated
energy consumption of the proposed
design is greater than the applicable
maximum allowable fossil fuel-
generated energy consumption value in
§435.4(e), the building does not comply
with the fossil fuel-generated energy
consumption reduction requirement in
§435.4, and the agency must either
modify the design until the design
complies with the requirement, or
request and receive approval from the
Secretary for a downward adjustment of
the requirement.

[FR Doc. 2010-25852 Filed 10-14-10; 8:45 am]
BILLING CODE 6450-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 115
RIN 3245-AG14

Surety Bond Guarantee Program;
Timber Sales

AGENCY: Small Business Administration.
ACTION: Proposed rule.

SUMMARY: The Small Business
Administration (SBA) proposes to
amend its Surety Bond Guarantee
Program rules to guarantee performance
bonds for timber sale contracts awarded
by the Federal Government or other
public or private landowners.

DATES: Comments must be received on
or before November 15, 2010.

ADDRESSES: You may submit comments,
identified by RIN 3245—-AG14, by any of
the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Office of Surety Guarantees,
Suite 8600, 409 Third Street, SW.,
Washington, DC 20416.

Hand Delivery/Courier: Office of
Surety Guarantees, 409 Third Street,
SW., Washington, DC 20416.

SBA will post all comments on http://
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at http://www.regulations.gov,
please submit information to Ms.
Barbara Brannan, Special Assistant,
Office of Surety Guarantees, 409 Third,
Street, SW., Washington, DC 20416 or
send an e-mail to
Barbara.brannan@sba.gov. Highlight the

information that you consider to be CBI
and explain why you believe SBA
should hold this information as
confidential. SBA will review the
information and make the final
determination whether it will publish
the information.

FOR FURTHER INFORMATION CONTACT: Ms.
Barbara Brannan, Office of Surety
Guarantees, 202—205—-6545, e-mail:
Barbara.brannan@sba.gov.

SUPPLEMENTARY INFORMATION:
I. Background Information

The Forest Service of the U.S.
Department of Agriculture (USDA)
manages the National Forest System,
and may permit the harvesting of timber
on National Forest System lands in
exchange for the payment of an agreed
upon sum of money. More information
on that program is available at the Web
site of the USDA Forest Service at
http://www.fs.fed.us. Under regulations
issued by the Forest Service, these
timber sale contracts may require the
purchaser to furnish a performance
bond for satisfactory compliance with
the contract terms. 36 CFR 223.35.
Generally, the Performance Bond, as
defined in 13 CFR 115.10, ensures that
the Principal, as defined in 13 CFR
115.10, complies with all contract terms
and conditions associated with forest
management, such as the protection of
natural resources, soil, water, erosion
control, and road maintenance, as well
as to ensure the Principal does not cut
any trees that are expressly excluded
from harvesting in the contract. In the
process of cutting and transporting the
logs, for example, forest roads may be
damaged and the Principal is
responsible for repairing the roads. The
performance period for most timber sale
contracts ranges from one to three years,
and some can exceed five years.

With respect to a Performance Bond
involving the sale of timber on land
managed by USDA, the Federal
Government is the Obligee, as defined
in 13 CFR 115.10, and the purchaser of
the timber is the Principal. Unlike the
typical contract for supplies or services
where the Obligee pays the Principal for
providing supplies or rendering
services, the Principal in the timber sale
contract is paying the Obligee for the
right to cut the designated trees.
However, under the definition of
“Contract” in 13 CFR 115.10, a contract
for which SBA may issue a Surety Bond
Guarantee cannot include a contract
requiring any payment by the Principal
to the Obligee. Thus, SBA cannot
presently guarantee a bond for a timber
sales contract.


http://www.regulations.gov
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SBA is proposing to amend this
definition to permit SBA to issue a bond
guarantee for a contract that requires the
Principal to pay the Obligee for the
harvesting of timber. This action is
being taken in response to concerns
expressed by small businesses that have
experienced difficulty obtaining the
required bonds for public and private
timber sale contracts. Discussions with
representatives of the United States
Forest Service confirm the need for
increased bonding support for small
businesses in this area, and it is
estimated that approximately 150 small
businesses would be eligible for bond
guarantee assistance as a result of
implementing this Proposed Rule. This
change would apply to contracts
involving forests managed by the
Federal Government or other public or
private landowners. SBA invites
comments from public and private
entities and individuals on how this
proposed rule would affect them.

II. Section-by-Section Analysis

Section 115.10. SBA is proposing to
revise the definition of the term
“Contract” to allow SBA to issue a
performance bond guarantee for a
contract that requires the Principal to
pay the Obligee for the harvesting of
timber on the land of the Obligee. The
current definition excludes any contract
that requires payment by the Obligee to
the Principal. Because this kind of
payment is inherent in timber sale
contracts, the proposed change makes it
clear that timber sale contracts are
eligible for performance bond
guarantees.

Compliance With Executive Orders
12866, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C. Ch.
35), and the Regulatory Flexibility Act (5
U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule
does not constitute a significant
regulatory action under Executive Order
12866. This rule is also not a major rule
under the Congressional Review Act.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

For purposes of Executive Order
13132, SBA has determined that the rule
will not have substantial, direct effects

on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
for the purpose of Executive Order
13132, Federalism, SBA has determined
that this Proposed Rule has no
federalism implications warranting
preparation of a federalism assessment;
however, SBA invites comments from
the public on this issue.

Paperwork Reduction Act, 44 U.S.C.,
Ch. 35

SBA has determined that this
Proposed Rule does not impose
additional reporting or recordkeeping
requirements under the Paperwork
Reduction Act, 44 U.S.C., Chapter 35.

Regulatory Flexibility Act, 5 U.S.C. 601—
612

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601, requires administrative
agencies to consider the effect of their
actions on small entities, small non-
profit enterprises, and small local
governments. Pursuant to RFA, when an
agency issues a rulemaking, the agency
must prepare a regulatory flexibility
analysis which describes the impact of
this rule on small entities. However,
section 605 of the RFA allows an agency
to certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities. Within the meaning of RFA,
SBA certifies that this rule will not have
a significant economic impact on a
substantial number of small entities. It
is estimated that approximately 150
small businesses would now be eligible
for bond guarantee assistance from SBA
as a result of implementing this
Proposed Rule. Additionally, there are
17 Sureties that participate in the SBG
Program, and no part of this Proposed
Rule would impose any significant
additional cost or burden on them.

List of Subjects in 13 CFR Part 115

Claims, Small businesses, Surety
bonds.

For the reasons stated in the
preamble, SBA proposes to amend 13
CFR part 115 as follows:

PART 115—SURETY BOND
GUARANTEE

1. The authority citation for part 115
continues to read as follows:

Authority: 5 U.S.C. app. 3, 15 U.S.C. 687b,

687c, 694b, 694b note, Pub. L. 106-554; and
Pub. L. 108—447, Div. K, Sec. 203.

2. Amend § 115.10 by revising the
third sentence of the definition
“Contract” to read as follows:

§115.10 Definitions.
* * * * *

Contract * * * A Contract does not
include a permit, subdivision contract,
lease, land contract, evidence of debt,
financial guarantee (e.g., a contract
requiring any payment by the Principal
to the Obligee, except for contracts for
the sale of timber that require the
Principal to pay the Obligee), warranty
of performance or efficiency, warranty
of fidelity, or release of lien (other than

for claims under a guaranteed bond).
* % %

* * * * *

Dated: October 8, 2010.
Karen G. Mills,
Administrator.
[FR Doc. 2010-25999 Filed 10-14-10; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0959; Directorate
Identifier 2010-NM-119-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model BD-700-1A10 and BD-700-
1A11 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

There have been two in-service reports of
main landing gear (MLG) tire failure on
landing, during which a flailing tire tread
caused damage to No. 2 and No. 3 hydraulic
system lines in the wing auxiliary spar area
on the left side of the aircraft. This damage
resulted in the loss of supply pressure to the
inboard and outboard brakes, as the only
remaining braking source available was the
No. 3 hydraulic system accumulator. The
degradation of the brake system performance
could adversely affect the aircraft during
landing.

* * * * *
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The unsafe condition is loss of braking
capability, which could reduce the
ability of the flightcrew to safely land
the airplane. The proposed AD would
require actions that are intended to
address the unsafe condition described
in the MCAL

DATES: We must receive comments on
this proposed AD by November 29,
2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514-855-5000; fax 514—855-7401; e-
mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Christopher Alfano, Aerospace
Engineer, Airframe and Mechanical
Systems Branch, ANE-171, FAA, New
York Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7340; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0959; Directorate Identifier
2010-NM-119-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian
Airworthiness Directive CF—2010-10,
dated March 26, 2010 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCALI states:

There have been two in-service reports of
main landing gear (MLG) tire failure on
landing, during which a flailing tire tread
caused damage to No. 2 and No. 3 hydraulic
system lines in the wing auxiliary spar area
on the left side of the aircraft. This damage
resulted in the loss of supply pressure to the
inboard and outboard brakes, as the only
remaining braking source available was the
No. 3 hydraulic system accumulator. The
degradation of the brake system performance
could adversely affect the aircraft during
landing.

This directive mandates the relocation of
the No. 2 and No. 3 hydraulic system lines
in the wing auxiliary spar area on the left
side of the aircraft, together with a
modification to the left wing rib and debris
shield, in order to prevent damage to the
hydraulic lines in the event of a MLG tire
failure. The debris shield on the right side is
also modified for part commonality.

The unsafe condition is loss of braking
capability, which could reduce the
ability of the flightcrew to safely land
the airplane. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Bombardier, Inc. has issued Service
Bulletins 700-29-021 and 700-1A11—
29-004, both Revision 01, both dated
January 25, 2010. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAI.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 115 products of U.S.
registry. We also estimate that it would
take about 40 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $4,855 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$949,325, or $8,255 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.
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We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc.: Docket No. FAA-2010—
0959; Directorate Identifier 2010-NM-—
119-AD.

Comments Due Date

(a) We must receive comments by
November 29, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model BD-700-1A10 and BD-700-1A11

airplanes, serial numbers 9002 through 9401
inclusive, certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There have been two in-service reports of
main landing gear (MLG) tire failure on
landing, during which a flailing tire tread
caused damage to No. 2 and No. 3 hydraulic
system lines in the wing auxiliary spar area
on the left side of the aircraft. This damage
resulted in the loss of supply pressure to the
inboard and outboard brakes, as the only
remaining braking source available was the
No. 3 hydraulic system accumulator. The
degradation of the brake system performance
could adversely affect the aircraft during
landing.
* * * * *

The unsafe condition is loss of braking
capability, which could reduce the ability of
the flightcrew to safely land the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 30 months after the effective
date of this AD, relocate the No. 2 and No.
3 hydraulic system lines in the wing
auxiliary spar area on the left side of the
aircraft, and modify the left wing rib and left
and right debris shields, in accordance with
the Accomplishment Instructions of
Bombardier Service Bulletin 700—-29-021 (for
Model BD-700-1A10 airplanes) or 700—
1A11-29-004 (for Model BD-700-1A11
airplanes), both Revision 01, both dated
January 25, 2010, as applicable.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(h) Actions accomplished before the
effective date of this AD in accordance with
Bombardier Service Bulletin 700-29-021 or
700-1A11-29-004, both dated April 3, 2009,
as applicable, are considered acceptable for
compliance with the corresponding actions
specified in this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York,
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(j) Refer to MCAI Canadian Airworthiness
Directive CF—2010-10, dated March 26, 2010;
and Bombardier Service Bulletins 700-29—
021 and 700-1A11-29-004, both Revision
01, both dated January 25, 2010; for related
information.

Issued in Renton, Washington, on October
6, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25921 Filed 10-14-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1023; Directorate
Identifier 2010-CE-055-AD]

RIN 2120-AA64

Airworthiness Directives; Embraer—
Empresa Brasileira de Aeronautica
S.A. Model EMB-500 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
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products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It has been detected a short circuit in
harness W101 due to its interference with the
main door mechanism. Further analysis of
the affected region has also revealed the
possibility of chafing between the same
harness and the oxygen tubing. The chafing
of the wiring harness against the oxygen
tubing could lead to a short circuit of the
wiring harness and a subsequent fire in the
airplane.

Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action is required. Thus,
sufficient reason exists to request compliance
with this AD in the indicated time limit.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI
DATES: We must receive comments on
this proposed AD by November 29,
2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-1023; Directorate Identifier
2010—CE-055—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The A~G]§INCIA NACIONAL DE
AVIACAO CIVIL—BRAZIL, which is
the aviation authority for Brazil, has
issued AD No.: 2010-09-02, dated
October 17, 2010 (referred to after this
as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

It has been detected a short circuit in
harness W101 due to its interference with the
main door mechanism. Further analysis of
the affected region has also revealed the
possibility of chafing between the same
harness and the oxygen tubing. The chafing
of the wiring harness against the oxygen
tubing could lead to a short circuit of the
wiring harness and a subsequent fire in the
airplane.

Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action is required. Thus,
sufficient reason exists to request compliance
with this AD in the indicated time limit.

The MCAI requires installing clamps to
the W101 wiring harness. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Empresa Brasileira de Aerondutica
S.A. (EMBRAER) has issued Service
Bulletin No. SB 500-24—-0002, dated
March 8, 2010. The actions described in
this service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our

bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 83 products of U.S. registry.
We also estimate that it would take
about 12 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $13 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $85,739, or $1,033 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
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the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA—2010—
1023; Directorate Identifier 2010-CE—
055—AD.

Comments Due Date

(a) We must receive comments by

November 29, 2010.

Affected ADs

(b) None.

Applicability

(c) This AD applies to Empresa Brasileira
de Aeronautica S.A. (EMBRAER) Model
EMB-500 airplanes, serial numbers 50000005
thru 50000105, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 92: Wiring Elements.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been detected a short circuit in
harness W101 due to its interference with the
main door mechanism. Further analysis of
the affected region has also revealed the
possibility of chafing between the same
harness and the oxygen tubing. The chafing
of the wiring harness against the oxygen
tubing could lead to a short circuit of the
wiring harness and a subsequent fire in the
airplane.

Since this condition may occur in other
airplanes of the same type and affects flight
safety, a corrective action is required. Thus,
sufficient reason exists to request compliance
with this AD in the indicated time limit.

The MCAI requires installing clamps to the
W101 wiring harness.

Actions and Compliance

(f) Unless already done, within 600 hours
time-in-service (TIS) after the effective date
of this AD or within 12 months after the
effective date of this AD, whichever comes
first, install clamps and protection sleeves to
harness W101 within the cockpit area and
rework structures to eliminate the fretting
spots of the harness with the main door
locking mechanism and with the oxygen
tube. Do the installation following Empresa
Brasileira de Aeronautica S.A. (EMBRAER)
Service Bulletin No. SB 500-24—-0002, dated
March 8, 2010.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—-4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et. seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Agéncia Nacional de
Aviagdo Givil—Brazil (ANAC), AD No.:
2010-09-02, dated October 17, 2010; and
Empresa Brasileira de Aerondutica S.A.
(EMBRAER) Service Bulletin No. SB 500-24—
0002, dated March 8, 2010, for related
information.

Issued in Kansas City, Missouri, on October
7, 2010.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-25924 Filed 10-14-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 117 and 121

[Docket No. FAA-2009-1093; Notice No. 10—
11]

RIN 2120-AJ58

Flightcrew Member Duty and Rest
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Response to requests for a
comment period extension.

SUMMARY: The FAA published a Notice
of Proposed Rulemaking (NPRM) on
September 14, 2010, to amend its
existing flight, duty and rest regulations
applicable to certificate holders and
their flightcrew members. The FAA has
received several requests from
stakeholders to extend the comment
period for filing comments to the
proposed rule. This notice provides the
FAA’s response to those requests.
DATES: The comment period for the
NPRM published on September 14,
2010, at 75 FR 55852, closes on
November 15, 2010.

ADDRESSES: You may send comments to
the NPRM identified by Docket Number
FAA-2009-1093, using any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
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Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590.

¢ Fax:Fax comments to Docket
Operations at 202—493-2251.

e Hand Delivery: Bring comments to
Docket Operations in Room W12-140 of
the West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For more information on the rulemaking
process, see the SUPPLEMENTARY
INFORMATION section of this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
comments received into any of our
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
or to Docket Operations in Room W12—
140 of the West Building Ground Floor
at 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Shirley Stroman, ARM-104, Office of
Rulemaking, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591; e-
mail shirley.stroman@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

You may refer to the NPRM published
in the Federal Register (75 FR 55852) on
September 14, 2010 for detailed
instructions on filing your comments to
the proposed rule and how we will
handle them.

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

(1) Searching the Federal
eRulemaking Portal at http://
www.regulations.gov;

(2) Visiting the Office of Rulemaking’s
Web page at http://www.faa.gov/avr/
arm/index.cfm; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

Background

On September 14, 2010, the FAA
published an NPRM (75 FR 55852)
entitled “Flightcrew Member Duty and
Rest Requirements.” The proposed
regulation recognizes the growing
similarities between the types of
operations and the universality of
factors that lead to fatigue in most
individuals. Fatigue threatens aviation
safety because it increases the risk of
pilot error that could lead to an
accident. The new requirements, if
adopted, would eliminate the current
distinctions between domestic, flag and
supplemental operations. The proposal
provides different requirements based
on the time of day, whether an
individual is acclimated to a new time
zone, and the likelihood of being able to
sleep under different circumstances.
The NPRM comment period is
scheduled to close on November 15,
2010.

Since publication of the NPRM, the
FAA has received several petitions to
extend the comment period. Requests
for extension include those from
National Air Carrier Association, Cargo
Airline Association (CAA), United
Parcel Service (UPS), Atlas Air
Worldwide Holdings, Inc., Air
Transport Association of America, Inc.,
(ATA), Air Carrier Association of
America, Regional Airline Association,
and others. The requests include ones
for a 30-day extension, 45-day
extension, 60-day extension, and 180-
day extension.

In general, the petitioners said the
additional time is necessary due to the
length and complexity of the NPRM and
Regulatory Impact Analysis. Several
petitioners, including CAA, UPS, and
ATA, also said the recent statutory
mandate that requires carriers to submit
a Fatigue Risk Management Plan to the
FAA by October 30, 2010, will take time
and resources away from developing
comments to the NPRM.

The FAA has reviewed the requests
for an extension of the comment period
on the “Flightcrew Member Duty and
Rest Requirements” NPRM. While we
understand the reasons for these
requests, we do not believe an extension
is necessary for the reasons stated
below.

FAA Response to Comment Period
Extension Requests

In 2009, the FAA established the
Flight and Duty Time Limitations and
Rest Requirements Aviation Rulemaking
Committee (ARC). The ARC provided a
forum for the aviation industry to give
extensive input on revising current
flight and duty time limitations
regulations. Therefore, the FAA does
not believe it is necessary to extend the
comment period for the proposed rule.
Consequently, the requests for an
extension of the comment period are
denied. Also, in the recently passed
Airline Safety and Federal Aviation
Administration Extension Act of 2010,
Congress mandated that the FAA issue
a final rule on pilot fatigue by August
1, 2011. To help ensure that we meet
this deadline, the FAA must receive
comments to its proposed rule by
November 15, 2010. However, as stated
in Title 14 Code of Federal Regulations
§11.45, we will consider comments
filed late if it is possible to do so
without incurring expense or delay.

The requests for extension and this
Notice will be included in the
rulemaking docket.

Issued in Washington, DC, on October 12,
2010.

Dennis Pratte,

Acting Deputy Director, Office of Rulemaking.
[FR Doc. 2010-26142 Filed 10-14—-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Office of Workers’ Compensation
Programs

20 CFR Part 701
RIN 1240-AA02

Regulations Implementing the
Longshore and Harbor Workers’
Compensation Act: Recreational
Vessels

AGENCY: Office of Workers’
Compensation Programs, Labor.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: The Office of Workers’
Compensation Programs (OWCP) is
republishing the Notice of Proposed
Rulemaking entitled Longshore and
Harbor Workers’ Compensation Act:
Recreational Vessels, published on
August 17, 2010 (75 FR 50718), and
affording the public an additional
period for submitting comments. This
document contains proposed
regulations implementing amendments
to the Longshore and Harbor Workers’
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Compensation Act (LHWCA) by the
American Recovery and Reinvestment
Act of 2009 (ARRA), relating to the
exclusion of certain recreational-vessel
workers from the LHWCA'’s definition of
“employee.” These regulations would
clarify both the definition of
“recreational vessel” and those
circumstances under which workers are
excluded from LHWCA coverage when
working on those vessels. The proposed
rules also codify the Department’s
longstanding view that employees are
covered under the LHWCA so long as
some of their work constitutes
“maritime employment” within the
meaning of the statute.

DATES: The Department invites written
comments on the proposed rule from
interested parties. The Department is
particularly interested in receiving
comments regarding the proposed
definition of “recreational vessel.” When
first published, the Department set
October 18, 2010 as the deadline for
comments on the NPRM, which
afforded the public 60 days to submit
comments. 75 FR 50718 (Aug. 17, 2010).
As explained in the supplementary
information section below, the
Department is republishing the NPRM
to accommodate revising the title of 20
CFR chapter VI. The Department is also
effectively lengthening the comment
period by 30 days. The Department
believes that the combined comment
period—a total of 90 days—will allow
interested members of the public
sufficient time to review the NPRM and
submit comments. Accordingly, written
comments must be received by
November 17, 2010.

ADDRESSES: You may submit written
comments, identified by RIN number
1240-AA02, by any of the following
methods. To facilitate the receipt and
processing of comment letters, OWCP
encourages interested parties to submit
their comments electronically.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

e Facsimile: (202) 693—1380 (this is
not a toll-free number). Only comments
of ten or fewer pages (including a FAX
cover sheet and attachments, if any) will
be accepted by FAX.

¢ Regular Mail: Submit comments on
paper, disk, or CD-ROM to the Division
of Longshore and Harbor Workers’
Compensation, Office of Workers’
Compensation Programs, U.S.
Department of Labor, Room C-4315, 200
Constitution Avenue, NW., Washington,
DC 20210. The Department’s receipt of
U.S. mail may be significantly delayed
due to security procedures. You must

take this into consideration when
preparing to meet the deadline for
submitting comments.

e Hand Delivery/Courier: Submit
comments on paper, disk, or CD-ROM
to the Division of Longshore and Harbor
Workers’ Compensation, Office of
Workers’ Compensation Programs, U.S.
Department of Labor, Room G—4315, 200
Constitution Avenue, NW., Washington,
DC 20210.

Instructions: All submissions received
must include the agency name and the
Regulatory Information Number (RIN)
for this rulemaking. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Michael Niss, Director, Division of
Longshore and Harbor Workers’
Compensation, Office of Workers’
Compensation Programs, U.S.
Department of Labor, Room C—4315, 200
Constitution Avenue, NW., Washington,
DC 20210. Telephone: (202) 693—-0038
(this is not a toll-free number). TTY/
TDD callers may dial toll free 1-800—
877-8339 for further information.

SUPPLEMENTARY INFORMATION:
I. Background of This Rulemaking

A. Statutory Background

Section 2(3) of the LHWCA defines
“employee” to mean “any person
engaged in maritime employment,
including any longshoreman or other
person engaged in longshoring
operations, and any harbor-worker
including a ship repairman, shipbuilder,
and ship-breaker * * *.” 33 U.S.C.
902(3). The remainder of this provision,
initially enacted as part of the 1984
amendments to the LHWCA, lists eight
categories of workers who are excluded
from the definition of “employee” and
therefore excluded from LHWCA
coverage. 33 U.S.C. 902(3)(A)—(H).
Section 2(3)(F) in particular excluded
from coverage “individuals employed to
build, repair, or dismantle any
recreational vessel under sixty-five feet
in length,” provided that such
individuals were “subject to coverage
under a State workers’ compensation
law.” 33 U.S.C. 902(3)(F).

Section 803 of Title IX of the
American Recovery and Reinvestment
Act of 2009, Public Law 111-5, 123 Stat.
115, 127 (2009), amended the section
2(3)(F) exclusion. That provision now
excludes “individuals employed to
build any recreational vessel under
sixty-five feet in length, or individuals
employed to repair any recreational

vessel, or to dismantle any part of a
recreational vessel in connection with
the repair of such vessel,” and retains
the State-workers’-compensation-
coverage proviso. 33 U.S.C. 902(3)(F), as
amended by Public Law 111-5 section
803, 123 Stat 115, 187 (2009) (emphasis
supplied).

Thus, under the original version of
section 2(3)(F), all individuals working
on recreational vessels shorter than
sixty-five feet were excluded from the
definition of “employee.” The amended
exclusion retains this same rule for
employees building recreational vessels.
For individuals who repair or dismantle
recreational vessels, however, the
amended exclusion provides for
different treatment. Now, workers who
repair recreational vessels or dismantle
them for repair are excluded from the
definition of “employee” regardless of
the vessel’s length. With the removal of
the sixty-five feet length limit, the
number of vessels that will be
considered recreational for LHWCA
purposes will increase; and as vessel
numbers increase, the number of
workers who repair or dismantle them
for repair will naturally increase as well.
On the other hand, amended section
2(3)(F) no longer excludes workers who
dismantle recreational vessels, except
when the dismantling is in connection
with a repair. Thus, some workers
previously excluded may now be
considered “employees” under section
2(3).

The proposed regulations clarify how
amended section 2(3)(F) should be
interpreted and applied in several
respects.

B. Reasons for Republication

The NPRM proposes revisions to
regulations contained in 20 CFR chapter
VI governing the administration of the
LHWCA and its extensions, and the
Black Lung Benefits Act (BLBA). When
the NPRM was initially published on
August 17, 2010, Chapter VI was titled
“Employment Standards
Administration, Department of Labor.”
Because the Secretary dissolved the
Employment Standards Administration
on November 8, 2009 (see Secretary’s
Order 10-2009, 74 FR 58834 (Nov. 13,
2009)), that title was no longer accurate.
The Department has now issued a final
rule revising the title to reflect the
Secretary’s delegation of her authority to
administer the LHWCA and its
extensions, and the BLBA to the
Director, OWCP. Accordingly, OWCP is
republishing the NPRM under the
current Chapter VI title, “Office of
Workers’ Compensation Programs,
Department of Labor (Divisions of
Longshore and Harbor Workers’


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 75, No. 199/Friday, October 15, 2010/Proposed Rules

63427

Compensation and Coal Mine Workers’
Compensation).”

II. Summary of the Proposed Rule

The Department summarized each
proposed regulation in the August 17,
2010 NPRM. 75 FR 50719-24. Those
summaries apply with equal force to
this republished NPRM.

III. Statutory Authority

The Department’s statement of its
statutory authority for proposing these
rules is set forth in the August 17, 2010
NPRM. 75 FR 50724.

IV. Other Legal Analyses

The Department’s analysis of the
following legal requirements is set forth
in the August 17, 2010 NPRM:

A. Information Collection
Requirements (subject to the Paperwork
Reduction Act) Imposed under the
Proposed Rule, 75 FR 50724.

B. Executive Order 12866 (Regulatory
Planning and Review), 75 FR 50724.

C. Small Business Regulatory
Enforcement Fairness Act of 1996, 75
FR 50725.

D. Unfunded Mandates Reform Act of
1995, 75 FR 50725.

E. Regulatory Flexibility Act and
Executive Order 13272 (Proper
Consideration of Small Entities in
Agency Rulemaking), 75 FR 50725-28.

F. Executive Order 13132
(Federalism), 75 FR 50728.

G. Executive Order 12988 (Civil
Justice Reform), 75 FR 50728.

H. Congressional Review Act, 75 FR
50728.

List of Subjects in 20 CFR Part 701

Longshore and harbor workers,
Organization and functions (government
agencies), Workers’ compensation.

For the reasons set forth in the
preamble, the Department of Labor
proposes to amend 20 CFR part 701 as
follows:

PART 701—GENERAL;
ADMINISTERING AGENCY;
DEFINITIONS AND USE OF TERMS

1. The authority citation for part 701
is revised to read as follows:

Authority: 5 U.S.C. 301 and 8171 et seq.;
33 U.S.C. 939; 36 DC Code 501 et seq.; 42
U.S.C. 1651 et seq.; 43 U.S.C. 1331;
Reorganization Plan No. 6 of 1950, 15 FR
3174, 3 CFR, 1949-1953 Comp., p. 1004, 64
Stat. 1263; Secretary’s Order 10-2009; Pub. L.
111-5 § 803, 123 Stat. 115, 187 (2009).

2. Revise the undesignated center
heading following § 701.203 to read as
follows:

Definitions and Use of Terms

* * * * *

2a. Amend § 701.301 as follows:

a. Revise the section heading;

b. Redesignate paragraph (a)(12) as
§701.302, with its sub-paragraphs
redesignated according to the following
table:

Former designation in

New designation in
§701.301

§701.302

(a)(12)(i) introductory

text.
(@)(12)(1)(A) (a)(1).
@)(12)(i()(B) .eeveeeeeennee (a)(2).
;

(a) introductory text.

(CVRF]01(C) —— (a)(

(a)(12)(ii) introductory | (b) introductory text.
text.

(a)(12)(!!)(A) ...............

(VR I()](=) R—

(a)(12)(iii) introductory
text.

(b)(1).
(b)(2).

(c) introductory text.

(@)(12)(iii)(A) ceeeeeneee (c)(1)
(a)(12)(!!!)(B) .............. (c)(2)
(a)(12)(!!!)(C) .............. (c)(3).
(a)(12)(!!!)(D) .............. (c)(4).
(a)(12)(!!!)(E) .............. (c)(5)
[CY QP IUINI ) I—— (c)(6)

c. Redesignate paragraphs (a)(13)
through (a)(16) as (a)(12) through (a)(15).
The revision reads as follows:

§701.301 What do certain terms in this
subchapter mean?

* * * * *

3. Amend newly designated § 701.302
by adding a section heading, and by
revising paragraph (c)(6) to read as
follows:

§701.302 Who is an employee?
* * * * *
(C] * * %

(6) Individuals employed to build any
recreational vessel under sixty-five feet
in length, or individuals employed to
repair any recreational vessel, or to
dismantle any part of a recreational
vessel in connection with the repair of
such vessel. For purposes of this
paragraph, the special rules set forth at
§§701.501 through 701.505 apply.

4. Add §701.303 to read as follows:

§701.303 Is a worker who engages in both
qualifying “maritime employment” and non-
qualifying duties in the course of
employment an “employee” covered by the
LHWCA?

(a) An individual is a covered
“employee” if he or she performs at least
some work in the course of employment
that qualifies as “maritime employment”
and that work is not-

(1) Infrequent, episodic, or too
minimal to be a regular part of his or her
overall employment; or

(2) Otherwise excluded from coverage
under § 701.302.

(b) The individual’s status as a
covered “employee” does not depend on
whether he or she was engaged in

qualifying maritime employment or
non-qualifying work when injured.
5. Add a new undesignated center
heading following § 701.401 and add
§701.501 to read as follows:

Special Rules for the Recreational
Vessel Exclusion From the Definition of
“Employee”

§701.501 What is a Recreational Vessel?

(a) Recreational vessel means a
vessel—

(1) Being manufactured or operated
primarily for pleasure; or

(2) Leased, rented, or chartered to
another for the latter’s pleasure.

(b) Recreational vessel does not
include a—

(1) “Passenger vessel” as defined by 46
U.S.C. 2101(22);

(2) “Small passenger vessel” as
defined by 46 U.S.C. 2101(35);

(3) “Uninspected passenger vessel” as
defined by 46 U.S.C. 2101(42);

(4) Vessel routinely engaged in
“commercial service” as defined by 46
U.S.C. 2101(5); or

(5) Vessel that routinely carries
“passengers for hire” as defined by 46
U.S.C. 2101(21a).

(c) All subsequent amendments to the
statutes referenced in paragraph (b) of
this section are incorporated. The
statutes referenced in paragraph (b) and
all subsequent amendments thereto
apply as interpreted by regulations in
Title 46 of the Code of Federal
Regulations.

6. Add § 701.502 to read as follows:

§701.502 What types of work may exclude
a recreational-vessel worker from the
definition of “employee”?

(a) An individual who works on
recreational vessels may be excluded
from the definition of “employee” when:

(1) The individual’s date of injury is
before February 17, 2009, the injury is
covered under a State workers’
compensation law, and the individual is
employed to:

(i) Build any recreational vessel under
sixty-five feet in length; or

(ii) Repair any recreational vessel
under sixty-five feet in length; or

(iii) Dismantle any recreational vessel
under sixty-five feet in length.

(2) The individual’s date of injury is
on or after February 17, 2009, the injury
is covered under a State workers’
compensation law, and the individual is
employed to:

(1) Build any recreational vessel under
sixty-five feet in length; or

(ii) Repair any recreational vessel; or

(iii) Dismantle any recreational vessel
to repair it.

(b) In applying paragraph (a) of this
section, the following rules apply:
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(1) “Length” means a straight line
measurement of the overall length from
the foremost part of the vessel to the
aftmost part of the vessel, measured
parallel to the center line. The
measurement must be from end to end
over the deck, excluding sheer. Bow
sprits, bumpkins, rudders, outboard
motor brackets, handles, and other
similar fittings, attachments, and
extensions are not included in the
measurement.

(2) “Repair” means any repair of a
vessel including installations, painting
and maintenance work. Repair does not
include alterations or conversions that
render the vessel a non-recreational
vessel under § 701.501. For example, a
worker who installs equipment on a
private yacht to convert it to a
passenger-carrying whale-watching
vessel is not employed to “repair” a
recreational vessel. Repair also does not
include alterations or conversions that
render a non-recreational vessel
recreational under § 701.501.

(3) “Dismantle” means dismantling
any part of a vessel to complete a repair
but does not include dismantling any
part of a vessel to complete alterations
or conversions that render the vessel a
non-recreational vessel under § 701.501,
or render the vessel recreational under
§701.501, or to scrap or dispose of the
vessel at the end of the vessel’s life.

(c) An individual who performs
recreational-vessel work not excluded
under paragraph (a) of this section or
who engages in other qualifying
maritime employment in addition to
recreational-vessel work excluded under
paragraph (a) of this section will not be
excluded from the definition of
“employee.” (See § 701.303).

7. Add §701.503 to read as follows:

§701.503 Did the American Recovery and
Reinvestment Act of 2009 Amend the
Recreational Vessel Exclusion?

Yes. The amended exclusion was
effective February 17, 2009, the effective
date of the American Recovery and
Reinvestment Act of 2009.

8. Add §701.504 to read as follows:

§701.504 When does the 2009 amended
version of the recreational vessel exclusion
apply?

(a) Date of injury. Whether the
amended version applies depends on
the date of the injury for which
compensation is claimed. The following
rules apply to determining the date of
injury:

(1) Traumatic injury. If the individual
claims compensation for a traumatic
injury, the date of injury is the date the
employee suffered harm. For example, if
the individual injures an arm or leg in

the course of his or her employment, the
date of injury is the date on which the
individual was hurt.

(2) Occupational disease or infection.
Occupational illnesses and infections
are generally caused by exposure to a
harmful substance or condition. If the
individual claims compensation for an
occupational illness or infection, the
date of injury is the date the illness
becomes “manifest” to the individual.
The injury is “manifest” when the
individual learns, or reasonably should
have learned, that he or she is suffering
from the illness, that the illness is
related to his or her work with the
responsible employer, and that he or she
is disabled as a result of the illness.

(3) Hearing loss. If the individual
claims compensation for hearing loss,
the date of injury is the date the
individual receives an audiogram with
an accompanying report which
indicates the individual has suffered a
loss of hearing that is related to
employment.

(4) Death-benefit claims. If the
individual claims compensation for an
employee’s death, the date of injury is
the date of the employee’s death, even
if his or her death was the result of an
event or incident that happened on an
earlier date.

(b) If the date of injury is before
February 17, 2009, the individual’s
entitlement is governed by section
2(3)(F) as it existed prior to the 2009
amendment.

(c) If the date of injury is on or after
February 17, 2009, the employee’s
eligibility is governed by the 2009
amendment to section 2(3)(F).

9. Add §701.505 to read as follows:

§701.505 May an employer stop paying
benefits awarded prior to the effective date
of the recreational vessel exclusion
amendment if the employee would now fall
within the exclusion?

No. If an individual was awarded
compensation for an injury occurring
before February 17, 2009, the employer
must still pay all benefits awarded,
including disability compensation and
medical benefits, even if the employee
would be excluded from coverage under
the amended exclusion.

Shelby Hallmark,

Director, Office of Workers’ Compensation
Programs.

[FR Doc. 2010-25895 Filed 10-14-10; 8:45 am]
BILLING CODE 4510-CF-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 67

RIN 1024-AD65

Historic Preservation Certifications for
Federal Income Tax Incentives

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) proposes to amend its procedures
for obtaining historic preservation
certifications for rehabilitation of
historic structures. Individuals and
corporations must obtain these
certifications to be eligible for tax
credits from the Internal Revenue
Service (IRS). This rule: Incorporates
references to the revised sections of the
Internal Revenue Code containing the
requirements for obtaining a tax credit;
replaces references to NPS’s regional
offices with references to its Washington
Area Service Office (WASO); requires
NPS to accept appeals for denial of
certain certifications; and removes the
certification fee schedule from the
regulation. These latter two revisions
provide an additional avenue for
appeals and allow NPS to update fees by
publishing a notice in the Federal
Register as administrative costs change.
DATES: Comments must be received by
December 14, 2010.
ADDRESSES: You may submit comments,
identified by the number 1024—-AD65,
by any of the following methods:
—Federal rulemaking portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
—Mail: National Park Service, Attn.
Michael J. Auer, 1849 C Street, NW.
(org. code 2255), Washington, DC
20240.

All submissions must include the
agency name and the number 1024—
AD65. We will post all comments
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information, see “Public
Participation” under SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Michael J. Auer, National Park Service,
1849 C Street, NW. (org. code 2255),
Washington, DC 20240;

Michael Auer@nps.gov; fax: 202—-371-
1616.

SUPPLEMENTARY INFORMATION:
Background

Section 47 of Title 26 of the United
States Code (the Internal Revenue
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Code), formerly Section 48(g),
authorizes tax credits for qualified
expenditures of funds for “certified
rehabilitation” of “certified historic
structures.” This section of the Internal
Revenue Code designates the Secretary
of the Interior as the authority for
review of applications for certifications
to verify: (a) That buildings undergoing
rehabilitation are “certified historic
structures,” and (b) that the
rehabilitation preserves the overall
historic character of the buildings, and
therefore is a “certified rehabilitation.”

These approvals take the form of
notifications or “certifications” by the
Secretary of the Interior to the Secretary
of the Treasury. In addition, section
170(h) of the Internal Revenue Code
allows a Federal income tax deduction
for the donation of interests in qualified
real property for conservation purposes.

Section 170(h) also designates the
Secretary of the Interior as the authority
who receives applications and issues
certifications verifying to the Secretary
of the Treasury that the building or
buildings contribute to the significance
of a historic district.

The proposed rule accomplishes four
objectives. First, it removes outdated
references to the Internal Revenue Code.
Second, the proposed rule deletes
references to the regional offices and
substitutes the NPS Washington office
in their place. In 1995, the review
authority on applications for historic
preservation certifications was moved
from the NPS regional offices to the
Washington office. Third, it lifts the
prohibition on appeals from the denial
of preliminary certification for
rehabilitation of a property that is not a
certified historic structure. Removing
this prohibition from the language of
§67.10(b) brings the proposed rule into
conformity with longstanding agency
practice, which has been to grant
administrative review in such
circumstances.

Fourth, the proposed rule removes the
certification fee schedule from the
regulation. In 1984, NPS began charging
fees for processing and reviewing tax
incentives applications. This proposed
rule removes the fee schedule from
§67.11 and all other specific provisions
regarding the charging of fees from the
regulations, and incorporates an
explanation of the method by which we
will determine the kind and amount of
review fees to be charged in the future.
We will provide public notice of all fee
changes. Until a revised means of
determining fees is decided upon,
approved, and published, the 1984 fee
schedule will remain in effect.

Compliance With Other Laws,
Executive Orders, and Department
Policies

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
has determined that this document is
not a significant rule. We have made the
assessments required by E.O. 12866 and
the results are available as a supporting
document with the proposed rule at
http://www.regulations.gov.

(1) The results of the NPS cost/benefit
analysis are that this rule will not have
an effect of $100 million or more on the
economy. It will not adversely affect in
a material way the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. It is an agency-specific
rule. No other Federal agency designates
“certified historic structures” or
“certified rehabilitations” for Federal
income tax incentives.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
rule updates statutory authority, deletes
references to regional offices and
substitutes the NPS Washington office
in their place, authorizes additional
administrative appeals, and removes
from the text of the regulations the fee
dollar amounts and specific instructions
for charging fees.

(4) This rule does not raise novel legal
or policy issues.

Regulatory Flexibility Act (RFA)

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act,

(5 U.S.C. 601 et seq.).

The NPS threshold analysis as part of
the NPS cost-benefit analysis concluded
the proposed rule would generate
positive benefits for all affected
businesses with no negative impacts.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(1) Does not have an annual effect on
the economy of $100 million or more.
The rule merely updates statutory
authority, revises references to NPS
offices, authorizes additional

administrative appeals, and deletes
specific dollar amount of application
review fees—changes that the Office of
Management and Budget (OMB) has
determined are purely technical in
nature.

(2) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. The rule does not
impose any new requirements on
building owners undertaking building
rehabilitations.

(3) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
OMB has determined that the changes
proposed in the rule are purely
technical. Moreover, the tax incentives
program involves purely domestic
buildings and entities.

Unfunded Mandates Reform Act
(UMRA)

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or Tribal
governments or the private sector.

Although State Historic Preservation
Offices receive applications for the
Federal tax incentives and forward them
to the NPS, with a recommendation,
State participation in this program is
funded through the Historic
Preservation Fund administered by the
NPS.

Takings (Executive Order 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. Application for the
Federal historic preservation tax
incentives program is on a voluntary
basis by owners seeking a benefit in the
form of Federal income tax incentives.
A takings implication assessment is not
required.

Federalism (Executive Order 13132)

Under the criteria in Executive Order
13132, this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism summary
impact statement. The rule does not
preempt or conflict with any State or
local law. A Federalism impact
statement is not required.

Civil Justice Reform (Executive Order
12988)

This rule complies with the
requirements of E.O. 12988.
Specifically, this rule:
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(a) Meets the criteria requiring that all
regulations be reviewed to eliminate
errors and ambiguity and be written to
minimize litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Consultation With Indian Tribes
(Executive Order 13175)

Under the criteria in Executive Order
13175, we have evaluated this rule and
determined that it has no potential
effects on Federally recognized Indian
tribes. The rule has no Tribal
implications, and does not impose any
costs on Indian Tribal governments.

Paperwork Reduction Act (PRA)

This rule contains information
collection requirements and a
submission under the Paperwork
Reduction Act is required. OMB has
approved the information collection and
has assigned approval number 1024—
0009, expiring on 03/31/2013. A Federal
agency may not conduct or sponsor and
you are not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. Part 1 of the application is used
in requesting a certification of historic
significance or non-significance and
preliminary determinations. Part 2 of
the application is used in requesting an
evaluation of a proposed rehabilitation
project or (in conjunction with a request
for certification of completed work) a
certification of a completed
rehabilitation project. Information
contained in the application is required
to obtain a benefit. We estimate the
burden associated with this information
collection to be 4.6 hours per response
including the time for reviewing
instructions, gathering and maintaining
data, and completing and reviewing the
form. Direct your comments regarding
this burden estimate or any aspect of
this form to the Manager,
Administrative Program Center,
National Park Service, 1849 C Street,
NW., Washington, DC 20240 and to the
Office of Management and Budget,
Paperwork Reduction Project Number
1024-0009, Washington, DC 20503.

National Environmental Policy Act
(NEPA)

This rule is developed under the
authority of the National Historic
Preservation Act, particularly 16 U.S.C.
470a(a)(1)(A), and 26 U.S.C. 47 (Internal
Revenue Code), and does not constitute
a major Federal action significantly
affecting the quality of the human
environment. A detailed statement
under the National Environmental

Policy Act of 1969 is not required
because the rule is administrative and
procedural in nature and therefore is
covered by a categorical exclusion
under 43 CFR 46.205(b) and 46.210(i).
We have also determined that the rule
does not involve any of the
extraordinary circumstances listed in 43
CFR 46.215 that would require further
analysis under the National
Environmental Policy Act.

Information Quality Act (IQA)

In developing this rule we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Information Quality Act (Pub. L. 106—
554).

Effects on the Energy Supply (Executive
Order 13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

Clarity of This Regulation

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Drafting Information: The primary
authors of this regulation are Michael J.
Auer, Technical Preservation Services,
Heritage Preservation Services, National
Park Service; Philip A. Selleck, Chief,
Regulations and Special Park Uses,
National Park Service; A.]. North,
Branch Chief, Regulations and Special
Park Uses, Regulations, National Park
Service and Maria Elena Lurie, Office of
the Solicitor, Department of the Interior.

Public Participation

Before including your address, phone
number, e-mail address, or other
personal identifying information in your

comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Docket: For access to the electronic
docket to read the proposed rule,
background documents or e-mail
comments received, go to http://
www.regulations.gov and enter
“1024-AD65” in the “Keyword or ID”
search box.

List of Subjects in 36 CFR Part 67

Administrative practice and
procedures, Historic preservation,
Income taxes, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the NPS proposes to amend
36 CFR part 67 as follows:

PART 67—HISTORIC PRESERVATION
CERTIFICATIONS UNDER THE
INTERNAL REVENUE CODE

1. The authority citation for part 67 is
revised to read as follows:

Authority: 16 U.S.C. 470a(a)(1)(A); 26
U.S.C. 47 and 170(h).

2. In part 67, revise the heading to
read as set forth above.

3. In part 67, remove the words
“regional office” and “regional offices”
wherever they occur and add in their
place “WASO.”

4. In part 67, remove the words and
numbers “Sec. 48(g)” wherever they
occur and add in their place the words
and numbers “Sec. 47.”

5. In part 67, remove the words and
numbers “section 48(g)” wherever they
occur and add in their place the words
and numbers “section 47.”

6.In §67.1,

A. Revise the section heading

B. Revise paragraph (a) and the first
sentence of paragraph (b)

The revisions read as follows:

§67.1 Program authority and function.

(a) Section 47 of the Internal Revenue
Code designates the Secretary as the
authority for the issuance of
certifications of historic district statutes
and of State and local historic districts,
certifications of significance, and
certifications of rehabilitation in
connection with certain tax incentives
involving historic preservation. These
certification responsibilities have been
delegated to the National Park Service
(NPS); the following office issues those
certifications: National Park Service,
Washington Area Service Office,
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Technical Preservation Services,
Heritage Preservation Services, (WASQ),
1849 C Street, NW., Washington, DC
20240.

(b) NPS WASO establishes program
direction and considers appeals of
certification denials. * * *

* * * * *

7.In § 67.4, revise paragraph (g) to
read as follows:

§67.4 Certifications of historic
significance.
* * * * *

(g) For purposes of the other
rehabilitation tax credits under sec. 47
of the Internal Revenue Code, properties
within registered historic districts are
presumed to contribute to the
significance of such districts unless
certified as nonsignificant by the
Secretary. Owners of non-historic
properties within registered historic
districts, therefore, must obtain a
certification of nonsignificance in order
to qualify for those investment tax
credits. If an owner begins or completes
a substantial rehabilitation (as defined
by the Internal Revenue Service) of a
property in a registered historic district
without knowledge of requirements for
certification of nonsignificance, he or
she may request certification that the
property was not of historic significance
to the district prior to substantial
rehabilitation in the same manner as
stated in § 67.4(c). The owner should be
aware, however, that the taxpayer must
certify to the Secretary of the Treasury
that, at the beginning of such substantial
rehabilitation, he or she in good faith
was not aware of the certification
requirement by the Secretary of the
Interior.

* * * * *

8.In §67.5 revise the section heading
to read as follows:

§67.5 Standards for evaluating
significance within registered historic
districts.

* * * * *

9.In §67.7 revise the section heading
to read as follows:

§67.7 Standards for rehabilitation.

* * * * *

10. In §67.10, revise paragraphs (a),
(b), and (c)(3) to read as follows:

§67.10 Appeals.

(a) The owner or a duly authorized
representative may appeal any of the
certifications or denials of certification
made under this part or any decisions
made under §67.6(f).

(1) Appeals must:

(i) Be in writing; e.g. letter, fax, or e-
mail;

(ii) Be addressed to the Chief Appeals
Officer, Cultural Resources, National
Park Service, U.S. Department of the
Interior, 1849 C Street, NW.,
Washington, DC 20240;

(iii) Be received by NPS within 30
days of receipt by the owner or a duly
authorized representative of the
decision which is the subject of the
appeal; and

(iv) Include all information the owner
wishes the Chief Appeals Officer to
consider in deciding the appeal.

(2) The appellant may request a
meeting to discuss the appeal.

(3) NPS will notify the SHPO that an
appeal is pending.

(4) The Chief Appeals Officer will
consider the record of the decision in
question, any further written
submissions by the owner, and other
available information and will provide
the appellant a written decision as
promptly as circumstances permit.

(5) Appeals under this section
constitute an administrative review of
the decision appealed from and are not
conducted as an adjudicative
proceeding.

(b) The denial of a preliminary
determination of significance for an
individual property may not be
appealed by the owner because the
denial itself does not exhaust the
administrative remedy that is available.
The owner instead must seek recourse
by undertaking the usual nomination
process (36 CFR part 60).

(C] * * %

(3) Resubmit the matter to WASO for
further consideration; or

* * * * *

11. Revise §67.11 to read as follows:

§67.11 Fees for processing certification
requests.

(a) Fees are charged for reviewing
certification requests according to the
schedule and instructions provided in
public notices in the Federal Register
by NPS.

(b) No payment should be made until
requested by the NPS. A certification
decision will not be issued on an
application until the appropriate
remittance is received.

(c) Fees are nonrefundable.
Dated: October 5, 2010.
Eileen Sobeck,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2010-25853 Filed 10-14—10; 8:45 am]
BILLING CODE 4310-70-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 10-1806; MB Docket No. 10-189; RM-
11611]

Radio Broadcasting Services; Willow
Creek, CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document sets forth a
proposal to amend the FM Table of
Allotments. The Commission requests
comment on a petition filed by Miriam
Media, Inc., proposing the allotment of
FM Channel 258A at Willow Creek,
California. Petitioner, the auction
winner and permittee of Channel 253A,
Willow Creek, has submitted an
application to specify operation of the
station on Channel 254C1 at Loleta,
California. Petitioner proposes the
allotment of Channel 258A at Willow
Creek in order to maintain a first local
service at that community. Petitioner
concedes that the signal contour of
proposed Channel 258A at Willow
Creek would not provide 70 dBu city-
grade coverage to the entire Census
Designated Place of Willow Creek, but
argues that it has demonstrated
substantial compliance with section
73.315(a) of the Commission’s rules, and
that the proposed allotment would serve
the public interest. Channel 258A can
be allotted at Willow Creek in
compliance with the Commission’s
minimum distance separation
requirements at 40-57—-29 North
Latitude and 123—-42-23 West
Longitude. See SUPPLEMENTARY
INFORMATION infra.

DATES: The deadline for filing comments
is November 18, 2010. Reply comments
must be filed on or before December 3,
2010.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve counsel
for petitioner as follows: Evan Carb,
Esq., Law Offices of Evan D. Carb, PLLC,
1140 Nineteenth Street, NW., Suite 600,
Washington, DC 20036.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Media Bureau (202)
418-7072.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
10-189, adopted September 24, 2010,
and released September 27, 2010. The
full text of this Commission decision is
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available for inspection and copying
during normal business hours in the
FCC Reference Information Center
(Room CY-A257), 445 12th Street, SW.,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, (800) 378—-3160,
or via the company’s Web site, http://
www.bcpiweb.com. This document does
not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of

2002, Public Law 107-198, see 44 U.S.C.

3506 (c)(4).

The Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
For the reasons discussed in the
preamble, the Federal Communications

Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336 and
339.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Channel 258A at
Willow Creek.

Federal Communications Commaission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 2010-26061 Filed 10—-14—10; 8:45 am]
BILLING CODE 6712-01-P


http://www.bcpiweb.com
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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2010-0033]

National Advisory Committee on
Microbiological Criteria for Foods; Re-
Establishment

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of re-chartering of
Committee.

SUMMARY: In accordance with the
Federal Advisory Committee Act, this
notice is announcing the re-chartering of
the National Advisory Committee on
Microbiological Criteria for Foods
(NACMCF) by the Secretary of
Agriculture on September 24, 2010. The
Committee is being renewed in
cooperation with the Department of
Health and Human Services (HHS). The
establishment of the Committee was
recommended by a 1985 report of the
National Academy of Sciences
Committee on Food Protection,
Subcommittee on Microbiological
Criteria, “An Evaluation of the Role of
Microbiological Criteria for Foods.” The
current charter for the NACMCF is
available for viewing on the NACMCF
homepage at http://www.fsis.usda.gov/
About FSIS/NACMCF/index.asp.

At this time the charter is being
changed to add one individual affiliated
with a consumer group to be appointed
to the NACMCEF as a representative
member. This member will provide a
consumer viewpoint to Committee work
and will not be required to have a
scientific background. The balance of
the Committee membership will be
scientists, and those who are not regular
government employees will be
appointed as special government
employees.

FOR FURTHER INFORMATION CONTACT:
Karen Thomas-Sharp, Advisory
Committee Specialist, U.S. Department

of Agriculture (USDA), Food Safety and
Inspection Service (FSIS), Room 333
Aerospace Center, 1400 & Independence
Avenue, SW., Washington, DC 20250—
3700. Telephone number: (202) 690—
6620.

SUPPLEMENTARY INFORMATION:
Background

USDA is charged with administration
and the enforcement of the Federal Meat
Inspection Act (FMIA), the Poultry
Products Inspection Act (PPIA), and the
Egg Products Inspection Act (EPIA). The
Secretary of HHS is charged with the
administration and enforcement of the
Federal Food, Drug, and Cosmetic Act
(FFDCA). These Acts help protect
consumers by assuring that food
products are wholesome, not
adulterated, and properly marked,
labeled and packaged.

In order to assist the Secretaries in
carrying out their responsibilities under
the FMIA, PPIA, EPIA, and FFDCA, the
NACMCEF is being re-chartered. The
Committee will be charged with
providing recommendations to the
Secretaries on the development of
microbiological criteria by which the
safety and wholesomeness of food can
be assessed, including criteria for
microorganisms that indicate whether
foods have been adequately and
appropriately processed.

Re-chartering of this Committee is
necessary and in the public interest
because of the need for external expert
advice on the range of scientific and
technical issues that must be addressed
by the Federal sponsors in meeting their
statutory responsibilities. The
complexity of the issues to be addressed
requires that the Committee is expected
to meet one or more times annually.

Members will be appointed by the
Secretary of USDA after consultation
with the Secretary of HHS. Because of
their interest in the matters to be
addressed by this Committee, advice on
membership appointments will be
requested from the Department of
Commerce’s National Marine Fisheries
Service, the Department of Defense’s
Veterinary Service Activity, and the
Department of Health and Human
Services’ Centers for Disease Control
and Prevention. Background materials
are available on the Web at the address
noted above or by contacting Karen
Thomas-Sharp.

USDA Nondiscrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, gender,
religion, age, disability, political beliefs,
sexual orientation, and marital or family
status. (Not all prohibited bases apply to
all programs.)

Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s Target Center at 202—720-2600
(voice and TTY).

To file a written complaint of
discrimination, write USDA, Office of
the Assistant Secretary for Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410 or call
202-720-5964 (voice and TTY). USDA
is an equal opportunity provider and
employer.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this notice,
FSIS will announce it on-line through
the FSIS Web page located at http://
www.fsis.usda.gov/regulations/

2010 Notices Index/.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to our constituents and
stakeholders. The Update is
communicated via Listserv, a free e-mail
subscription service consisting of
industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The Update
also is available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader, more diverse audience.
In addition, FSIS offers an e-mail
subscription service which provides
automatic and customized access to
selected food safety news and
information. This service is available at
http://www.fsis.usda.gov/

News_& Events/Email Subscription/.


http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/News_&_Events/Email_Subscription/
http://www.fsis.usda.gov/regulations/2010_Notices_Index/
http://www.fsis.usda.gov/regulations/2010_Notices_Index/
http://www.fsis.usda.gov/regulations/2010_Notices_Index/
http://www.fsis.usda.gov/About_FSIS/NACMCF/index.asp
http://www.fsis.usda.gov/About_FSIS/NACMCF/index.asp
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Options range from recalls, export
information, regulations, directives, and
notices. Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC, on October 12,
2010.

Alfred V. Almanza,

Administrator.

[FR Doc. 2010-26021 Filed 10—-14—10; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. FSIS-2010-0016]

Availability of Compliance Guide for
the Use of Video or Other Electronic
Monitoring or Recording Equipment in
Federally Inspected Establishments

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of availability and
opportunity for comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
the availability of a compliance guide
on the use of video or other electronic
monitoring or recording equipment in
federally inspected establishments. FSIS
has posted this compliance guide on its
Significant Guidance Documents Web
page (http://www.fsis.usda.gov/
Significant Guidance/index.asp). FSIS
is publishing this as draft guidance
while pursuing OMB approval of
information collection under the
Paperwork Reduction Act related to
Hazard Analysis and Critical Control
Point and Sanitation Standard
Operating Procedures video records.
FSIS is soliciting comments on this
compliance guide. Once FSIS receives
OMB approval on the information
collection, it will reissue a final guide.
At that time, FSIS may also make
changes to the guide based on
comments received on the draft guide.

DATES: Submit written comments by
December 14, 2010.

ADDRESSES: FSIS invites interested
persons to submit comments on this
notice and the compliance guide.
Comments may be submitted by either
of the following methods:

Federal eRulemaking Portal: This
Web site provides the ability to type
short comments directly into the
comment field on this Web page or
attach a file for lengthier comments. Go
to http://www.regulations.gov. Follow
the online instructions at that site for
submitting comments.

Mail, including floppy disks or CD-
ROMSs, and hand- or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, FSIS, Room
2-2127, George Washington Carver
Center, 5601 Sunnyside Avenue,
Mailstop 5272, Beltsville, MD 20705—
5474.

Instructions: All items submitted by
mail or electronic mail must include the
Agency name and docket number FSIS—
2010-0016. Comments received in
response to this docket will be made
available for public inspection and
posted without change, including any
personal information, to http://
www.regulations.gov.

Docket: For access to background
documents or to comments received, go
to the FSIS Docket Room at the address
listed above between 8:30 a.m. and 4:30
p-m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Isabel Arrington, U.S. Department of
Agriculture (USDA), Food Safety and
Inspection Service (FSIS), by phone at
(402) 344-5000 or by e-mail at

Isabel. Arrington@fsis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

This compliance guide provides
information to industry to help it
maintain compliance with Federal
regulations, including humane
treatment of livestock and the use of
good commercial practices in poultry.

FSIS is providing this draft guide to
advise establishments that video or
other electronic monitoring or recording
equipment can be used in federally
inspected establishments. This guide
informs establishments of the Agency’s
expectations if they decide to use this
type of equipment to create records to
meet the requirements of the Hazard
Analysis and Critical Control Points
regulations, or the regulations governing
Sanitation Standard Operating
Procedures. In addition, this guide
provides information on issues
establishments should consider if they
use this equipment for any other
purpose, such as part of their food
defense plans.

FSIS is publishing this draft guide
while pursuing OMB approval of
information collection under the
Paperwork Reduction Act related to
Hazard Analysis and Critical Control
Point and Sanitation Standard
Operating Procedures video records.
FSIS is requesting comments through a
separate Federal Register document on
this information collection. Until the
Agency receives OMB approval for the
information collection, the draft guide
should not be viewed as authoritative.

Once FSIS receives OMB approval, it
will issue a final guide. At that time,
FSIS may also make changes to the
guide based on comments received on
the draft guide.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that minorities, women, and
persons with disabilities are aware of
this notice, FSIS will announce it online
through the FSIS Web page located at
http://www.fsis.usda.gov/regulations &
policies/2010 Notices Index/index.asp.

FSIS will also make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and other types of
information that could affect or would
be of interest to constituents and
stakeholders. The Update is
communicated via Listserv, a free
electronic mail subscription service for
industry, trade groups, consumer
interest groups, health professionals,
and other individuals who have asked
to be included. The Update is also
available on the FSIS Web page.
Through the Listserv and Web page,
FSIS is able to provide information to a
much broader and more diverse
audience. In addition, FSIS offers an
electronic mail subscription service
which provides automatic and
customized access to selected food
safety news and information. This
service is available at http://www.fsis.
usda.gov/news_and_events/email
subscription/. Options range from
recalls to export information to
regulations, directives and notices.
Customers can add or delete
subscriptions themselves, and have the
option to password protect their
accounts.

Done at Washington, DC, on September 15,
2010.

Alfred V. Almanza,

Administrator.

[FR Doc. 2010-26027 Filed 10~14-10; 8:45 am)]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Kootenai National Forest, Lincoln
County, Montana; Grizzly Vegetation
and Transportation Management
Project

AGENCY: Forest Service, USDA.


http://www.fsis.usda.gov/regulations_&_policies/2010_Notices_Index/index.asp
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http://www.fsis.usda.gov/news_and_events/email_subscription/
http://www.fsis.usda.gov/news_and_events/email_subscription/
http://www.fsis.usda.gov/Significant_Guidance/index.asp
http://www.fsis.usda.gov/Significant_Guidance/index.asp
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ACTION: Notice of intent to prepare a
supplemental environmental impact
statement.

SUMMARY: The Kootenai National Forest
will prepare a Supplemental
Environmental Impact Statement (SEIS)
for the Grizzly Vegetation and
Transportation Management Project
(Grizzly Project). The Grizzly Project
includes vegetation management, fuels
reduction, watershed rehabilitation
activities, wildlife habitat improvement,
and access management changes,
including road decommissioning. The
project is located in the Grizzly
planning subunit on the Three Rivers
Ranger District, Kootenai National
Forest, Lincoln County, Montana, and
northeast of Troy, Montana. The Notice
of Availability of the Draft EIS for this
project was published in the Federal
Register (72 FR 31821) on June 8, 2007,
and the notice of the Final EIS (74 FR
24006) on May 22, 2009. The Record of
Decision was issued concurrently with
the Final EIS. On June 29, 2010, the
United States District Court for the
District of Montana issued a sixty-nine
page decision granting in part and
denying in part cross motions for
summary judgment in this case which
alleged that the Forest Service’s
authorization of the Grizzly, Miller, and
Little Beaver Projects on the Kootenai
National Forest violated NEPA, NFMA,
and the ESA. Plaintiffs generally alleged
that in authorizing these Projects for
vegetation management, fuels reduction,
watershed restoration, timber harvest,
and other purposes, the Forest Service
failed to adequately evaluate their
impact on the threatened Cabinet-Yaak
grizzly bears which inhabit the area.
Regarding the Grizzly Vegetation and
Transportation Management Project the
court found that (1) the agency’s
conclusion that the Project was
consistent with the Kootenai Forest Plan
violated NFMA because there was
insufficient information in the record to
determine whether the Projects
complied with the standard for
Management Situation 1 lands which
require the agency to “favor the needs of
the grizzly bear when grizzly habitat
and other land use values compete”; and
(2) the agency’s failure to explain why
it used the bear management unit
instead of the Forest as the proper level
for analysis of cumulative effects and its
failure to disclose and discuss the
problems with the “Wakkinen Study”
regarding grizzly habitat standards
violated NEPA’s “hard look”
requirement. The Court enjoined all
three Projects and remanded them to the
agency to address the defects identified
in its decision. (09—160, D. Mont.). A

Supplemental EIS is being prepared for
the Grizzly Vegetation and
Transportation Management Project to
address these disclosures in the grizzly
bear analysis.

DATES: Under 40 CFR 1502.9(c)(4), there
is no formal scoping period for this
proposed action. The supplemental
draft environmental impact statement is
expected to be available for public
review and comment in late November,
2010 and the environmental impact
statement is expected in February, 2011.

ADDRESSES: The line officer responsible
for this analysis is Cami Winslow,
Acting District Ranger, Three Rivers
Ranger District, 12385 U.S. Hwy 2, Troy,
MT 59935.

FOR FURTHER INFORMATION CONTACT:
Contact Kathy Mohar, Team Leader,
Three Rivers Ranger District, at (406)
295-4693.

SUPPLEMENTARY INFORMATION: The
Grizzly Project Area is approximately 18
air miles northeast of Troy, Montana,
within all or portions of T34N, R32W-
R33W, T35N, R32W-R33W, and T36N,
R32W-R33W, Lincoln County,
Montana.

The Grizzly Project Supplemental EIS
will provide additional information and
disclosures on the grizzly bear analysis
in support of the Record of Decision
issued in April 2009. More specifically,
the Supplemental EIS will provide
clarification and additional information
on the following disclosures as
requested by the District Court of
Montana:

1. Why the Bear Management Unit is
the appropriate scale of analysis for
cumulative effects.

2. Further discussion on the
limitations of Wakkinen and Kasworm
(1997) utilized as the Best Available
Science in regard to grizzly bear habitat
protection in the Cabinet-Yaak
Ecosystem Grizzly Bear Recovery Zone.

3. Further explanation on how the
Grizzly Project was made compatible
with grizzly bear needs, consistent with
the Kootenai National Forest 1987
Forest Plan.

Record of Decision—Alternative 2a

The Grizzly Project Record of
Decision issued in April 2009
authorized the following:

Vegetation treatments: Restoration of
western white pine and western larch
on 340 acres; restoration of low and
moderate intensity fire regime
vegetation characteristics on 548 acres;
enhancement of aspen habitat on 19
acres; ecosystem and wildlife burning
on 468 acres; precommercial thinning
on 515 acres. These activities will

contribute an estimated 8.2 million
board feet of forest products to markets.

Transportation actions: Placing 15.5
miles of road in intermittent stored
service status to improve grizzly bear
habitat; active decommissioning on 15.4
miles of unneeded road, and storage
work on 9.7 miles of road to reduce
sediment delivery prior to placing in
grizzly bear core habitat; best
management practices on 36 miles of
road; passive decommissioning of 27
miles of road; designate 65.5 miles of
currently open roads as open to
motorized use; designate 39 miles of
existing trails within grizzly bear habitat
for non-motorized use. The proposed
action and alternatives were originally
described and analyzed in the FEIS,
located at http://www.fs.fed.us/r1/
kootenai/projects/projects/Grizzly/
index.shtml. At this time no new
alternatives are expected.

Supplemental Environmental Impact
Statement

A Draft SEIS is expected to be
available for public review and
comment in late November 2010; and a
Final SEIS in February 2011. The
comment period for the Draft SEIS will
be 45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 1016,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45-
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
supplemental environmental impact
statement.


http://www.fs.fed.us/r1/kootenai/projects/projects/Grizzly/index.shtml
http://www.fs.fed.us/r1/kootenai/projects/projects/Grizzly/index.shtml
http://www.fs.fed.us/r1/kootenai/projects/projects/Grizzly/index.shtml
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To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the Draft SEIS should be
as specific as possible. It is also helpful
if comments refer to specific pages or
chapters of the draft statement.
Reviewers may wish to refer to the
Council on Environmental Quality
Regulations for implementing the
procedural provisions of the National
Environmental Policy Act at 40 CFR
1503.3 in addressing these points.

Responsible Official: Paul Bradford,
Forest Supervisor of the Kootenai
National Forest, 31374 US Hwy 2,
Libby, MT 59923 is the Responsible
Official for the Grizzly Project.

Dated: October 8, 2010.

Paul Bradford,

Forest Supervisor, Kootenai National Forest.
[FR Doc. 2010-25969 Filed 10-14-10; 8:45 am)
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

West Virginia Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The West Virginia Resource
Advisory Committee will meet in
Elkins, West Virginia. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
is for the committee to consider new
project proposals .

DATES: The meeting will be held on
October 29, 2010, and will begin at 10
a.m.

ADDRESSES: The meeting will be held at
the Monongahela National Forest
Supervisor’s Office, 200 Sycamore
Street, Elkins, WV 26241. Written
comments should be sent to Kate
Goodrich-Arling at the same address.
Comments may also be sent via e-mail
to kgoodricharling@fs.fed.us, or via
facsimile to 304—-637-0582.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at
Monongahela National Forest, 200
Sycamore Street, Elkins, WV 26241.

FOR FURTHER INFORMATION CONTACT: Kate
Goodrich-Arling, RAC coordinator,
USDA, Monongahela National Forest,
200 Sycamore Street, Elkins, WV 26241;

(304) 636—1800; e-mail
kgoodricharling@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Review and approval or amendment
of notes from previous meeting; (2)
consider new project proposals; and (3)
public Comment. Persons who wish to
bring related matters to the attention of
the Committee may file written
statements with the Committee staff
before or after the meeting.

Dated: September 29, 2010.
Clyde N. Thompson,
Designated Federal Officer.
[FR Doc. 2010-25940 Filed 10-14-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Nevada and Placer Counties Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Nevada and Placer
Counties Resource Advisory Committee
(RAC) will meet in Auburn, California.
The committee is meeting as authorized
under the Secure Rural Schools and
Community Self-Determination Act
(Pub. L. 110-343) and in compliance
with the Federal Advisory Committee
Act. The purpose of the meeting is to
discuss projects submitted for funding
and the expenditure of Title IT funds
benefiting National Forest System lands
in Nevada and Placer Counties.
ADDRESSES: The meeting will be held at
the Placer County Water Agency office,
144 Ferguson, Rd., Auburn, CA.

FOR FURTHER INFORMATION CONTACT: Ann
Westling, Committee Coordinator,
USDA, Tahoe National Forest, 631
Coyote St., Nevada City, CA 95959,
(530) 478—6205, e—mail:
awestling@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)
Welcome and Introductions; (2) Review
of RAC Operating Guidelines; (3)

Discussion of Proposed Projects; (4)
Vote on Proposed Projects; and (5)
Comments from the Public. The meeting
is open to the public and the public will
have an opportunity to comment at the
meeting.

Dated: October 5, 2010.
Tom Quinn,
Forest Supervisor.
[FR Doc. 2010-25995 Filed 10-14—10; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Glenn/Colusa County Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Glenn/Colusa County
Resource Advisory Committee (RAC)
will meet in Willows, California.
Agenda items covered include: (1)
Introductions, (2) Approve Minutes, (3)
RAC Admin Updates, (4) Public
Comment, (5) Project Updates FY 08, 09,
10, (6) General Discussion, (9) Meeting
Schedule, (8) Adjourn.

DATES: The meeting will be held on
October 18, 2010, from 1:30 p.m. and
end at approximately 4:30 p.m.
ADDRESSES: The meeting will be held at
the Mendocino National Forest,
Grindstone Ranger District Office, 825
N. Humboldt Ave., Willows, CA 95988.
Individuals who wish to speak or
propose agenda items send their names
and proposals to Eduardo Olmedo, DFO,
825 N. Humboldt Ave., Willows, CA
95988 or Laurie Trombley, Glenn/
Colusa RAC Coordinator, USDA,
Mendocino National Forest, Grindstone
Ranger District, P.O. Box 160,
Stonyford, CA 95979.

FOR FURTHER INFORMATION CONTACT:
Laurie Trombley, Glenn/Colusa RAC
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, P.O. Box 160, Stonyford, CA
95979, (530) 963—-3128 E-Mail:
Itrombley@fs.fed.us. Eduardo Olmedo,
District Ranger, USDA, Mendocino
National Forest, Grindstone Ranger
District, 825 N. Humboldt St., Willows,
CA 95988, (530) 934—3316 E-mail:
eolmedo@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting will be open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee will file written statements
with the Committee staff before or after
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the meeting. Public input sessions are
provided and individuals who made
written requests by May 17, 2010 have
the opportunity to address the
committee at those sessions.

Dated: October 6, 2010.
Eduardo Olmedo,

Designated Federal Official, Glenn/Colusa
County RAC Meeting Agenda.

[FR Doc. 2010-26010 Filed 10-14—-10; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Del Norte Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Del Norte Resource
Advisory Committee (RAC) will meet in
Crescent City, California. The committee
meeting is authorized under the Secure
Rural Schools and Community Self-
Determination (SRS) Act (Pub. L. 110-
343) and in compliance with the Federal
Advisory Committee Act.

DATES: The meeting will be held
November 9, 2010, from 5 p.m. to 9 p.m.
ADDRESSES: The meeting will be held at
the Del Norte County Unified School
District, Redwood Room, 301 West
Washington Boulevard, Crescent City,
California 95531.

FOR FURTHER INFORMATION CONTACT: Julie
Ranieri, Committee Coordinator, Six
Rivers National Forest, at (707) 441—
3673; e-mail: jranieri@fs.fed.us.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
purpose of this meeting is to vote on
which projects the RAC will
recommend for funding. Public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: October 8, 2010.
Tyrone Kelley,
Forest Supervisor.
[FR Doc. 2010-25970 Filed 10-14—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011032) for trade
adjustment assistance (TAA) for
blueberries filed under the fiscal year
(FY) 2011 program by three producers
on behalf of blueberry producers in New
Hampshire. The petition was accepted
for review by USDA on August 13, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA'’s Economic Research Service and
reviewed by the TAA for Farmers
Program Review Committee, comprised
of representatives from USDA'’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition was unable to demonstrate the
‘greater than 15-percent decline’
criterion, because it showed a 26.4-
percent increase in production quantity
for 2009, instead of the required
decrease, when compared to the
previous 3-year period.

Because the petition was unable to
meet the ‘greater than 15-percent
decline’ criterion, the Administrator
was not able to certify it, making
blueberry producers in New Hampshire
ineligible for trade adjustment
assistance in FY 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA, at (202) 720—
0638, or (202) 690-0633, or by e-mail at:
tradeadjustment@fas.usda.gov, or visit
the TAA for Farmers’ Web site at:
http://www.fas.usda.gov/itp/taa.

Dated: October 6, 2010.
Susanne Hale,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 2010-26008 Filed 10—-14—10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011016) for trade
adjustment assistance (TAA) for
northeast multi-species fish filed under
the fiscal year (FY) 2011 program by the
New Hampshire Commercial
Fisherman’s Association. The petition
was accepted for review by USDA on
August 16, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—-
210) states that petitions must
demonstrate, using data for the most
recent full marketing year or full official
marketing season, a greater than 15-
percent decline in at least one of the
following factors: National average
price, quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA'’s Economic Research Service and
reviewed by the TAA for Farmers
Program Review Committee, comprised
of representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition was able to demonstrate the
“greater than 15-percent decline”
criterion, because it showed a 17-
percent decline in the average annual
price for 2009, when compared to the
previous 3-year period. However, the
import data provided for the same time
period showed a 5.8-percent decrease,
instead of the required increase, under
the program.

Because the petition was unable to
meet the “increase in imports” criterion,
the Administrator was not able to certify
the petition, making northeast multi-
species fish producers in Connecticut,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York, and
Rhode Island ineligible for trade
adjustment assistance in FY 2011.
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FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA, at (202) 720—
0638, or (202) 690-0633, or by e-mail at:
tradeadjustment@fas.usda.gov, or visit
the TAA for Farmers’ Web site at:
http://www.fas.usda.gov/itp/taa.

Dated: October 6, 2010.
Suzanne Hale,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 2010-26011 Filed 10-14—-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Statement of Financial Interests,
Regional Fishery Management Councils.

OMB Control Number: 0648—0192.

Form Number(s): 88—195.

Type of Request: Regular submission
(extension of an existing information
collection).

Number of Respondents: 330.

Average Hours per Response: 35
minutes.

Burden Hours: 193.

Needs and Uses: The Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson Stevens
Act) authorizes the establishment of
Regional Fishery Management Councils
to exercise sound judgment in the
stewardship of fishery resources
through the preparation, monitoring,
and revision of such fishery
management plans under circumstances
(a) which will enable the States, the
fishing industry, consumers,
environmental organizations, and other
interested persons to participate in the
development of such plans, and (b)
which take into account the social and
economic needs of fishermen and
dependent communities.

Section 302(j) of the Magnuson-
Stevens Act requires that Council
members appointed by the Secretary,
Scientific and Statistical Committee
(SSC) members appointed by a Council
under Section 302(g)(1), or individuals
nominated by the Governor of a State for
possible appointment as a Council
member, disclose their financial interest

in any Council fishery. These interests
include harvesting, processing,
lobbying, advocacy, or marketing
activity that is being, or will be,
undertaken within any fishery over
which the Council concerned has
jurisdiction, or with respect to an
individual or organization with a
financial interest in such activity.
Seated Council members appointed by
the Secretary, including the Tribal
Government appointee and SSC
members, must file a financial interest
form within 45 days of taking office and
must provide an update of their
statements at any time any such
financial interest is acquired, or
substantially changed.

Affected Public: Individuals or
households.

Frequency: Annually and on occasion.

Respondent’s Obligation: Mandatory.

OMB Desk Officer:

OIRA Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA Submission@omb.eop.gov.

Dated: October 12, 2010.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-25985 Filed 10-14-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Conflict of Interest Disclosure
for Nonfederal Government Individuals
Who Are Candidates To Conduct Peer
Reviews.

OMB Control Number: 0648—0567.

Form Number(s): NA.

Type of Request: Regular submission
(renewal of a currently approved
information collection).

Number of Respondents: 320.

Average Hours per Response: 30
minutes.

Burden Hours: 160.

Needs and Uses: The Office of
Management and Budget’s Final
Information Quality Bulletin for Peer
Review (“Peer Review Bulletin” or PRB)
establishes minimum peer review
standards for influential scientific
information that Federal agencies intend
to disseminate. The PRB also directs
federal agencies to adopt or adapt the
National Academy of Sciences (NAS)
policy for evaluating conflicts of interest
when selecting peer reviewers who are
not Federal government employees
(Federal employees are subject to
Federal ethics requirements which
address conflict of interest). For peer
review purposes, the term “conflict of
interest” means any financial or other
interest which conflicts with the service
of the individual because it could: (1)
Significantly impair the individual’s
objectivity; or (2) create an unfair
competitive advantage for any person or
organization.

NOAA has adapted the NAS policy
and developed three confidential
conflict of interest disclosure forms
which will be used to examine
prospective reviewers’ potential
financial conflicts and other interests
that could impair objectivity or create
an unfair advantage. The forms are for
peer reviewers of studies related to
government regulation; peer reviewers
of any other influential scientific
information subject to the Peer Review
Bulletin; and potential reviewers of
scientific laboratories. The forms
include questions about employment as
well as investment and property
interests, and research funding. All
three forms also require the submission
of a curriculum vitae.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer:
OIRA_Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6616, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this


http://www.fas.usda.gov/itp/taa
mailto:tradeadjustment@fas.usda.gov
mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
mailto:dHynek@doc.gov
mailto:dHynek@doc.gov

Federal Register/Vol. 75, No. 199/Friday, October 15, 2010/ Notices

63439

notice to

OIRA_Submission@omb.eop.gov.
Dated: October 12, 2010.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-25986 Filed 10-14—10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; NOAA Teacher at
Sea Alumni Survey

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before December 14,
2010.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Jennifer Hammond, (301)
713-1364 or

Jennifer. Hommond@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for a renewal of a
currently approved information
collection. The National Oceanic and
Atmospheric Administration (NOAA)
provides educators an opportunity to
gain first-hand experience with field
research activities through the Teacher
at Sea Program. Through this program,
educators spend up to three weeks at
sea on a NOAA research vessel,
participating in an on-going research
project with NOAA scientists. Once
educators are selected and participate
on a cruise, they write a report detailing
the events of the cruise and ideas for

classroom activities based on what they
learned while at sea. These materials are
then made available to other educators
so they may benefit from the experience,
without actually going to sea
themselves. In order to better serve the
participants, the Teacher at Sea Program
will survey the teacher participants on
their experience before, during, and
after they return from sea. The survey
will collect data only from teacher
participants, not from applicants.

I1. Method of Collection

Forms can be completed on line,
printed, and mailed. Persons with full
Adobe Acrobat software can save the
on-line form and submit it
electronically.

II1. Data

OMB Control Number: 0648—0600.

Form Number: None.

Type of Review: Regular submission
(extension of a current information
collection).

Affected Public: Individuals or
households.

Estimated Number of Respondents:
375.

Estimated Time per Response: 1 hour
to read and complete survey, and 1 hour
for a follow-up call from the external
evaluator.

Estimated Total Annual Burden
Hours: 750.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 12, 2010.

Gwellnar Banks,

Management Analyst, Office of Chief
Information Officer.

[FR Doc. 2010-25992 Filed 10-14-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-502]

Certain Welded Carbon Steel Standard
Pipes and Tubes From India:
Extension of the Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 15, 2010.

FOR FURTHER INFORMATION CONTACT:
Michael A. Romani or Minoo Hatten,
AD/CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone (202) 482-0198 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:
Background

On June 14, 2010, the Department of
Commerce (the Department) published
the preliminary results of the
administrative review of the
antidumping duty order on certain
welded carbon steel standard pipes and
tubes from India. See Certain Welded
Carbon Steel Standard Pipes and Tubes
from India: Preliminary Results of
Antidumping Duty Administrative
Review, 75 FR 33578 (June 14, 2010).
The review covers the period May 1,
2008, through April 30, 2009. The final
results of the review are currently due
no later than October 12, 2010.

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to issue the final results
of an administrative review within 120
days after the date on which the
preliminary results are published. If it is
not practicable to complete the review
within this time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the final results up to 180 days after the
date on which the preliminary results
are published.

We determine that it is not practicable
to complete the final results of this
review within the original time limit
because we need additional time to
analyze certain complicated issues
relating to the universe of sales and the
date of sale. Therefore, we are extending
the time period for issuing the final
results of this review by 24 days until
November 5, 2010.
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This notice is published in
accordance with section 751(a)(3)(A) of
the Act and 19 CFR 351.213(h)(2).

Dated: October 7, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-26060 Filed 10-14-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-890]

Wooden Bedroom Furniture From the
People’s Republic of China: Correction
to Notice of Extension of Preliminary
Results of Antidumping Duty New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 15, 2010.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Pedersen or Rebecca Pandolph,
AD/CVD Operations, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-2769 or (202) 482—
3627, respectively.

Correction

On August 27, 2010, the Department
of Commerce (the Department)
published a notice of extension of time
limit for the preliminary results of the
antidumping new shipper review of
wooden bedroom furniture from the
People’s Republic of China for the
period January 1, 2009, through
December 31, 2009. See Wooden
Bedroom Furniture From the People’s
Republic of China: Extension of
Preliminary Results of Antidumping
Duty New Shipper Review, 75 FR 52716
(August 27, 2010) (Extension Notice).
Subsequent to the publication of the
Extension Notice, we identified an
inadvertent clerical error in the
Extension Notice.

Under the “Extension of Time Limits
for Preliminary Results” section of the
Extension Notice, the Department
discussed the reasons for extending the
preliminary results of the new shipper
review but then incorrectly stated that it
was “extending the time for the
completion of the final results” and
noted that “the deadline for completion
of the final results of these reviews is
now no later than December 27, 2010.”
The purpose of the instant notice is to

notify parties of the error and to correct
the error.

The Department has not extended the
final results of the new shipper review.
Rather, the Extension Notice was meant
to extend the preliminary results of the
new shipper review. Thus, the
preliminary results of the new shipper
review are due no later than December
27, 2010.

This correction notice is issued and
published in accordance with sections
751(a)(2)(B)(iv) and 751(h) of the Act.

Dated: October 7, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-26069 Filed 10-14—10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-832]

Pure Magnesium From the People’s
Republic of China: Extension of Time
for the Final Results of the
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 15, 2010.
FOR FURTHER INFORMATION CONTACT:
Laurel LaCGivita, AD/CVD Operations,
Office 8, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482—-4243.

Background

On June 18, 2010, the Department of
Commerce (“the Department”) published
the preliminary results of this
administrative review for the period
May 1, 2008, to April 30, 2009. See Pure
Magnesium from the People’s Republic
of China: Preliminary Results of the
2008-2009 Antidumping Duty
Administrative Review, 75 FR 34689
(June 18, 2010). The final results of
review are currently due on October 18,
2010.

Extension of Time Limits for the Final
Results of Review

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to issue final
results within 120 days after the date on
which the preliminary results are
published. However, if it is not

practicable to complete the review
within this time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time period to
a maximum of 180 days. Completion of
the final results of the administrative
review within the 120-day period is not
practicable because the Department
requires additional time to analyze
information obtained at verification,
evaluate the surrogate value information
placed on the record, and consider the
arguments raised by the parties in the
case and rebuttal briefs and provided at
the hearing.

Because it is not practicable to
complete this review within the time
specified under the Act, we are
extending the time period for issuing
the final results of the administrative
review to 180 days, until December 15,
2010, in accordance with section
751(a)(3)(A) of the Act.

We are publishing this notice
pursuant to sections 751(a) and 777(i) of
the Act.

Dated; October 7, 2010.

Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-26067 Filed 10-14-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms From
the People’s Republic of China;
Extension of Time Limit for Preliminary
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 15, 2010.
FOR FURTHER INFORMATION CONTACT:
Scott Hoefke or Fred Baker, AD/CVD
Operations Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4947 or (202) 482—
2924, respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 30, 2010, the Department of
Commerce (the Department) published
in the Federal Register the initiation of
administrative review of the
antidumping duty order on certain
preserved mushrooms from the People’s
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Republic of China, covering the period
of February 1, 2009, through January 31,
2010. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation in
Part, 75 FR 15679 (March 30, 2010). The
current deadline for the preliminary
results of this review is October 31,
2010.

Extension of Time Limits for
Preliminary Results of Review

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
that the Department complete the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested. However,
if it is not practicable to complete the
review within this time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the preliminary results to a maximum of
365 days after the last day of the
anniversary month of an order for which
a review is requested.

The Department finds that it is not
practicable to complete the preliminary
results of this review within the original
time frame because comments from
interested parties have necessitated the
solicitation and subsequent analysis of
additional information from all
respondents: Xiamen International
Trade & Industrial Co., Ltd.; Guangxi
Jisheng Foods, Inc.; and Blue Field
(Sichuan) Food Industrial Co., Ltd. This
additional information covers a wide
range of issues and is extensive. The
Department requires additional time to
gather and analyze the additional
information. Thus, the Department finds
it is not practicable to complete this
review within the original time limit
(i.e., October 31, 2010). Accordingly, the
Department is extending the time limit
for completion of the preliminary
results of this administrative review by
120 days (i.e., until February 28, 2011),
in accordance with section 751(a)(3)(A)
of the Act and 19 CFR 351.213(h)(2). We
intend to issue the final results no later
than 120 days after publication of the
preliminary results notice.

This extension is issued and
published in accordance with sections
751(a)(3)(A) and 777(i) of the Act.

Dated: October 7, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-26093 Filed 10-14—10; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Notice of Availability for Public
Comment on the Interagency Ocean
Observation; Committee Proposed
Certification Design Process

AGENCY: National Ocean Service (NOS),
National Oceanic and Atmospheric
Administration (NOAA), U.S.
Department of Commerce (DOC).

ACTION: Notice of availability; request
for comments.

SUMMARY: The NOAA Integrated Ocean
Observing System (I0OS) Program
publishes this notice on behalf of the
Interagency Ocean Observation
Committee (IOOC) to announce a 60-day
public comment period for the proposed
certification design process mandated
by the Integrated Coastal and Ocean
Observation System Act of 2009 (ICOOS
Act). The I00C will use the proposed
process to develop certification
standards for non-federal assets,
including regional information
coordination entities, to establish
eligibility for integration into the
Integrated Ocean Observing System
(System).

DATES: Written, faxed or e-mailed
comments must be received no later
than 5 p.m. eastern standard time on
November 15, 2010.

ADDRESSES: The I0OC proposed
certification design process and
additional background material is
available for review from the IOOC Web
site URL: http://www.iooc.us or the
I00S Program Web site URL: http://
www.ioos.gov. For the public unable to
access the Internet, printed copies can
be requested by contacting the IOOC
Support Office at the address below.
The public is encouraged to submit
comments electronically to
certification@iooc.us. If you are unable
to access the Internet, comments may be
submitted via fax or regular mail. Faxed
comments should be sent to 202-332-
8887 with Attn: I00C Support Office.
Comments may be submitted in writing
to the Consortium for Ocean Leadership,
Attention: I00C Support Office, 1201
New York Avenue, NW., 4th Floor,
Washington, DC 20005.

FOR FURTHER INFORMATION CONTACT: For
further information about this notice,
please contact the IOOC Support Office,
telephone: 202—-787-1622; E-mail:
certification@iooc.us or the I00S
Program Office, telephone 301-427—
2442.

SUPPLEMENTARY INFORMATION: On 30
March 2009, President Barack Obama
signed into law the Integrated Coastal
and Ocean Observation System Act of
2009. Among the requirements in the
Act is a directive to the IOOC to develop
contract certification standards and
compliance procedures for all non-
Federal assets, including regional
information coordination entities, to
establish eligibility for integration into
the System and to ensure compliance
with all applicable standards and
protocols established and to ensure that
regional observations are integrated into
the System on a sustained basis. The
I00C seeks public comment on both the
proposed process to create these
standards and on the scope and
structure of the standards. The proposed
certification design process and
additional background information are
available on the IOOC and IO0OS Web
sites or by contacting the IOOC Support
Office or the IOOS Program Office. The
I00C is the Federal interagency group
established in accordance with the
ICOOS Act to lead the interagency
planning and coordination of ocean
observing activities including I0OS.
The IOOC is comprised of
representatives of eleven Federal
agencies. The ICOOS Act identifies
NOAA as the lead Federal agency. As
defined in the IOOC charter, the
purpose of the IOOC is to advise and
assist national ocean governance bodies
like the Ocean Science and Technology
Interagency Policy Committee, called for
in the National Ocean Policy, on matters
relating to a national, end-to-end ocean
observing system.

Dated: October 5, 2010.

David M. Kennedy,

Acting Assistant Administrator for Ocean
Service and Coastal Zone Management.

[FR Doc. 2010-26003 Filed 10-14-10; 8:45 am]
BILLING CODE 3510-22-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XZ68

Pacific Fishery Management Council
(Pacific Council); November 3-9, 2010,
Pacific Council Meeting

AGENCY: NMFS, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Pacific Council and its
advisory entities will hold public
meetings.
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DATES: The Pacific Council and its
advisory entities will meet November
3-9, 2010. The Pacific Council meeting
will begin on Thursday, November 4,
2010 at 9:30 a.m., reconvening each day
through Tuesday, November 9, 2010. All
meetings are open to the public, except
a closed session will be held from 9:30
a.m. until 10:30 a.m. on Thursday,
November 4 to address litigation and
personnel matters. The Pacific Council
will meet as late as necessary each day
to complete its scheduled business.

ADDRESSES: Meetings of the Pacific
Council and its advisory entities will be
held at the Hilton Orange County Costa
Mesa Hotel, 3050 Bristol Street, Costa
Mesa, California 92626; telephone: 714—
540-7000. The Pacific Council address
is Pacific Fishery Management Council,
7700 NE Ambassador Place, Suite 101,
Portland, Oregon 97220.

FOR FURTHER INFORMATION CONTACT: Dr.
Donald O. Mclsaac, Executive Director;
telephone: 503-820-2280 or 866—806—
7204 toll free; or access the Pacific
Council Web site, http://
www.pcouncil.org for the current
meeting location, proposed agenda, and
meeting briefing materials.

SUPPLEMENTARY INFORMATION: The
following items are on the Pacific
Council agenda, but not necessarily in
this order:
A. Call to Order
1. Opening Remarks and
Introductions
2. Roll Call
3. Executive Director’s Report
4. Approve Agenda
B. Open Comment Period
1. Comments on Non-Agenda Items
C. Enforcement Issues
1. Washington Department of Fish
and Wildlife Enforcement Report
D. Ecosystem Based Management
1. Ecosystem Science Information
Session
E. Habitat
1. Current Habitat Issues
2. Deepwater Coral Information
Report
F. Salmon Management
1. Preseason Salmon Management
Schedule for 2011
2. Fishery Management Plan
Amendment 16, Annual Catch
Limits and Accountability Measures
3. Progress Report on Sacramento
River Fall Chinook Overfishing
Assessment
4. Mitchell Act Hatchery Draft
Environmental Impact Statement
5. 2010 Salmon Methodology Review
G. Pacific Halibut Management
1. 2011 Pacific Halibut Regulations
H. Groundfish Management
1. Initial Consideration of Revisions to

the Groundfish Biennial
Management Process
2. National Marine Fisheries Service
Report
3. Consideration of Inseason
Adjustments—Part I
4. Final Review of Exempted Fishing
Permits for 2011
5. Implementation Update for
Amendment 20 (Trawl
Rationalization) and Amendment
21 (Intersector Allocation) as well
as Scoping of Prioritized Trailing
Amendments
6. Consideration of Inseason
Adjustments—Part II, if Necessary
I. Coastal Pelagic Species Management
1. National Marine Fisheries Service
Report
2. Pacific Sardine Stock Assessment
and Coastal Pelagic Species
Management Measures for 2011
3. Terms of Reference for Stock
Assessment and Methodology
Review Panels
4. Coastal Pelagic Species Essential
Fish Habitat Five Year Review
J. Highly Migratory Species
Management
1. National Marine Fisheries Service
Report
2. Changes to Biennial Management
Measures for 2011-2012
3. Recommendations to International
Fishery Management Organizations
K. Administrative Matters
1. Approval of Council Meeting
Minutes
2. Fiscal Matters
3. Membership Appointments,
Council Operating Procedures, and
Miscellaneous Administrative
Matters
4. Future Council Meeting Agenda
and Workload Planning

Schedule of Ancillary Meetings

Day 1—Wednesday, November 3, 2010

Habitat Committee—8 a.m.

Salmon Advisory Subpanel—8 a.m.

Salmon Technical Team and Salmon
Amendment Committee Joint
Session—8 a.m.

Scientific and Statistical Committee—
8 a.m.

Ad Hoc Mitchell Act Committee—
8:30 a.m.

Budget Committee—3:30 p.m.

Annual Awards Banquet—6 p.m.

Day 2—Thursday, November 4, 2010

California State Delegation—7 a.m.

Oregon State Delegation—7 a.m.

Washington State Delegation—7 a.m.

Groundfish Advisory Subpanel—
8 a.m.

Habitat Committee—8 a.m.

Salmon Advisory Subpanel—8 a.m.

Salmon Technical Team and Salmon
Amendment Committee Joint

Session—8 a.m.
Scientific and Statistical Committee—
8 a.m.
Groundfish Management Team—
2 p.m.
Enforcement Consultants—4:30 p.m.
Day 3—TFriday, November 5, 2010
California State Delegation—7 a.m.
Oregon State Delegation—7 a.m.
Washington State Delegation—7 a.m.
Coastal Pelagic Species Advisory
Subpanel—8 a.m.
Coastal Pelagic Species Management
Team—8 a.m.
Groundfish Advisory Subpanel—

8 a.m.

Groundfish Management Team—
8 a.m.

Enforcement Consultants—As
Necessary

Day 4—Saturday, November 6, 2010
California State Delegation—7 a.m.
Oregon State Delegation—7 a.m.
Washington State Delegation—7 a.m.
Coastal Pelagic Species Advisory
Subpanel—8 a.m.

Coastal Pelagic Species Management
Team—~8 a.m.

Groundfish Advisory Subpanel—

8 a.m.

Groundfish Management Team—
8 a.m.

Enforcement Consultants—As
Necessary

Day 5—Sunday, November 7, 2010
California State Delegation—7 a.m.
Oregon State Delegation—7 a.m.
Washington State Delegation—7 a.m.
Groundfish Advisory Subpanel—
8 a.m.

Groundfish Management Team—
8 a.m.

Highly Migratory Species Advisory
Subpanel—8 a.m.

Highly Migratory Species
Management Team—=8 a.m.

Enforcement Consultants—As
Necessary
Day 6—Monday, November 8, 2010
California State Delegation—7 a.m.
Oregon State Delegation—7 a.m.
Washington State Delegation—7 a.m.
Groundfish Advisory Subpanel—
8 a.m.

Groundfish Management Team—
8 a.m.

Highly Migratory Species Advisory
Subpanel—8 a.m.

Highly Migratory Species
Management Team—8 a.m.

Enforcement Consultants—As
Necessary

Day 7—Tuesday, November 9, 2010
California State Delegation—7 a.m.
Oregon State Delegation—7 a.m.
Washington State Delegation—7 a.m.
Enforcement Consultants—As

Necessary

Although non-emergency issues not
contained in this agenda may come
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before this Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Carolyn Porter at
503-820-2280 at least five days prior to
the meeting date.

Dated: October 12, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-25979 Filed 10-14-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Marine Protected Areas Federal
Advisory Committee; Public Meeting

AGENCY: National Ocean Service,
NOAA, Department of Commerce.

ACTION: Notice of open meeting.

SUMMARY: Notice is hereby given of a
meeting of the Marine Protected Areas
Federal Advisory Committee
(Committee) in Santa Barbara,
California.

DATES: The meeting will be held
Tuesday, November 2, 2010, from 8:30
a.m. to 5:30 p.m., and Wednesday,
November 3, from 8:30 a.m. to 5 p.m.
These times and the agenda topics
described below are subject to change.
Refer to the Web page listed below for
the most up-to-date meeting agenda.
ADDRESSES: The meeting will be held at
Fess Parker’s Doubletree Resort, 633
East Cabrillo Blvd., Santa Barbara,
California.

FOR FURTHER INFORMATION CONTACT: Kara
Schwenke, Designated Federal Officer,
MPA FAC, National Marine Protected
Areas Center, 1305 East West Highway,
Silver Spring, Maryland 20910. (Phone:
301-713-3100 x162, Fax: 301-713—
3110); e-mail: kara.schwenke@noaa.gov;
or visit the National MPA Center Web
site at http://www.mpa.gov).

SUPPLEMENTARY INFORMATION: The
Committee, composed of external,
knowledgeable representatives of
stakeholder groups, was established by
the Department of Commerce (DOC) to
provide advice to the Secretaries of
Commerce and the Interior on
implementation of Section 4 of
Executive Order 13158, which calls for
the development of a National System of
MPAs. The National System aims to
strengthen existing MPAs and MPA
programs through national and regional
coordination, capacity building, science
and analysis. The meeting will be open
to public participation from 4:30 p.m. to
5:30 p.m. on Tuesday, November 2,
2010. In general, each individual or
group will be limited to a total time of
five (5) minutes. If members of the
public wish to submit written
statements, they should be submitted to
the Designated Federal Official by
October 28, 2010.

Matters to be Considered: The focus of
the Committee’s meeting will be the
development of draft recommendations
by the Subcommittees (Coastal and
Marine Spatial Planning and
Communities and Land/Sea
Interactions) and the Cultural Heritage
Workgroup for deliberation and action
by the full MPA FAC. The Committee
will hear from an expert speaker on the
Integrated Ocean Observing System
(I00S), and how MPAs could be used
as platforms for ocean monitoring. The
Committee will hear from two panels of
MPA experts: One on how MPAs can
help support healthy and resilient
coastal communities coastal
communities, and one on how MPAs
and the national system of MPAs relate
to the National Ocean Policy and
Coastal and Marine Spatial Planning
Initiatives. The agenda is subject to
change. The latest version will be
posted at http://www.mpa.gov.

Dated: October 6, 2010.
Donna Wieting,

Director, Office of Ocean and Coastal
Resource Management.

[FR Doc. 2010-26002 Filed 10-14-10; 8:45 am]
BILLING CODE M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Prospective Grant of Exclusive Patent
License

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice of prospective grant of
exclusive patent license.

SUMMARY: This is a notice in accordance
with 35 U.S.C. 209(c)(1) and 37 CFR
404.7(a)(1)(i) that the National Institute
of Standards and Technology (“NIST”),
U.S. Department of Commerce, is
contemplating the grant of an exclusive
license in the United States of America,
its territories, possessions and
commonwealths, to NIST’s interest in
the invention embodied in U.S. Patent
Application No. 12/820,218, titled
“Magnetic Connectors For Microfluidic
Applications,” NIST Docket No. 09—-020
to SFC Fluidics, LLC, having a place of
business at 534 W. Research Center
Blvd. Suite 260, Fayetteville, AR 72701.
The grant of the license would be for the
field of use: Magnetic Connectors For
Microfluidic Applications.

FOR FURTHER INFORMATION CONTACT: J.
Terry Lynch, National Institute of
Standards and Technology, Technology
Partnerships Office, 100 Bureau Drive,
Stop 2200, Gaithersburg, MD 20899,
Phone 301-975-2691.

SUPPLEMENTARY INFORMATION: The
prospective exclusive license will be
royalty bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within thirty days from the date of this
published Notice, NIST receives written
evidence and argument which establish
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7.

U.S. Patent Application No.
12/820,218 is owned by the U.S.
government, as represented by the
Secretary of Commerce. The invention
comprises a first magnetic connector
with at least one orifice extending
therethrough and a second magnetic
connector. The first and second
connectors are configured to
magnetically attract each other. In one
aspect, the first magnetic connector is
configured to sealingly engage a surface
of a microfluidic chip with the second
magnetic connector disposed on an
opposite side of the microfluidic chip.
The first magnetic connector is
configured to seal with the microfluidic
chip about a channel opening in the
microfluidic chip and provide flow
communication between the channel
opening and the orifice in the first
magnetic connector. In at least one other
aspect, the first magnetic connector and
second magnetic connector each have at
least one orifice and are configured to
change a flow communication there
between upon a rotation of the first or
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second magnetic connector with respect
to the other magnetic connector.

Harry S. Hertz.

Director, Baldrige Performance Excellence
Program.

[FR Doc. 2010-26072 Filed 10-14—-10; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-836]

Glycine From the People’s Republic of
China: Notice of Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On April 27, 2010, the U.S.
Department of Commerce (the
Department) published a notice of
initiation of an administrative review of
the antidumping duty order on glycine
from the People’s Republic of China
(PRC). The review covers 32 producers/
exporters of glycine from the PRC. We
are now rescinding this administrative
review in full.

DATES: Effective Date: October 15, 2010.
FOR FURTHER INFORMATION CONTACT:
Dena Crossland or Brian Davis, AD/CVD
Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-3362 or (202) 482—
7924, respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 1, 2010, the Department
published in the Federal Register the
notice of opportunity to request an
administrative review of the
antidumping duty order on, inter alia,
glycine from the PRC for the period
March 1, 2009, through February 28,
2010. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 75
FR 9162 (March 1, 2010). On March 31,
2010, the Department received a timely
request from GEO Specialty Chemicals,
Inc. (GEO), a domestic producer of
glycine, that the Department conduct an
administrative review of the
antidumping duty order on glycine from
the PRC, covering 32 producers/
exporters of glycine from the PRC. On
April 27, 2010, the Department
published in the Federal Register the
notice of initiation of, inter alia, the

2009-2010 administrative review of
glycine from the PRC. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 75 FR 22107 (April
27, 2010) (Initiation).

On April 30, 2010, GEO submitted
comments regarding the Department’s
respondent selection process. On May
10, 2010, we received a letter from Paras
Intermediates Private Limited (Paras)
informing the Department that it is an
Indian company that had no exports,
sales, or entries of PRC glycine to the
United States during the POR.? On May
20, 2010, the Department issued a
memorandum providing an opportunity
for interested parties to comment on
United States Customs and Border
Protection (CBP) information to be used
by the Department in respondent
selection. On May 24, 2010, Baoding
Mantong Fine Chemistry Co., Ltd.
(Baoding Mantong) 2 submitted a letter
and certification to the Department
advising the Department that Baoding
Mantong “did not sell, ship, or export to
the United States glycine subject to the
above referenced antidumping duty
order during the POR.” On May 26,
2010, the Department issued a letter to
Baoding Mantong requesting that it
refile its statement of no shipments and
to certify, if appropriate, that it had no
exports, sales, or entries of subject
merchandise during the POR.3 On May
28, 2010, we received a properly filed
letter from Baoding Mantong stating that
it did not sell, ship, or export, to the
United States, subject merchandise
during the POR. On July 30, 2010, GEO
filed a letter withdrawing its request for

1Paras is one of the 32 companies named by GEO
in its March 31, 2010, letter to the Department. In
its March 31, 2010, letter to the Department, Paras
also stated that all of Paras’ exports of glycine to
the United States are manufactured by Paras, in
India, from monochloro acetic acid and ammonia.

2Baoding Mantong is also one of the 32
companies named by GEO in its March 31, 2010,
letter to the Department.

3The Department notes that the Initiation Notice
states “{u}nder 19 CFR 351.213(d)(3), the
Department may rescind a review where there are
no exports, sales, or entries of subject merchandise
during the respective period of review (‘POR’) listed
below. If a producer or exporter named in this
initiation notice had no exports, sales, or entries
during the POR, it should notify the Department
within 30 days of publication of this notice in the
Federal Register. The Department will consider
rescinding the review only if the producer or
exporter, as appropriate, submits a properly filed
and timely statement certifying that it had no
exports, sales, or entries of subject merchandise
during the POR.” See 75 FR at 22107 (emphasis
added). The Department found that Baoding
Mantong did not properly file its statement that it
had no exports, sales, or entries of subject
merchandise during the POR in its original
certification (May, 24, 2010, letter to the
Department).

review of the 32 companies for which
the Department initiated this review.

Period of Review

The period of review (POR) is March
1, 2009, through February 28, 2010.

Scope of the Order

The product covered by the order is
glycine, which is a free-flowing
crystalline material, like salt or sugar.
Glycine is produced at varying levels of
purity and is used as a sweetener/taste
enhancer, a buffering agent,
reabsorbable amino acid, chemical
intermediate, and a metal complexing
agent. This review covers glycine of all
purity levels. Glycine is currently
classified under subheading
2922.49.4020 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and Customs
purposes, the written description of the
merchandise subject to the order is
dispositive.

Rescission of Antidumping Duty
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), the
Secretary will rescind an administrative
review under this section, in whole or
in part, if a party that requested a review
withdraws the request within 90 days of
the date of publication of notice of
initiation of the requested review, or
withdraws at a later date if the
Department determines it is reasonable
to extend the time limit for withdrawing
the request. GEO withdrew its review
request after the 90-day deadline.
However, the Department finds it
reasonable to extend the withdrawal
deadline for GEO because the
Department has not yet devoted
significant time or resources to this
review. As a result, in accordance with
19 CFR 351.213(d)(1), the Department is
rescinding the administrative review of
all 32 companies.

Assessment Instructions

The Department will instruct CBP to
assess antidumping duties on all
appropriate entries. For companies for
which this review is rescinded,
antidumping duties shall be assessed at
rates equal to the cash deposit of
estimated antidumping duties required
at the time of entry, or withdrawal from
warehouse, for consumption, in
accordance with 19 CFR
351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after publication of this notice.
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Notification to Importers

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification Regarding Administrative
Protective Orders

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(1)(1) of the Tariff Act
of 1930, as amended, and 19 CFR
351.213(d)(4).

Dated: October 7, 2010.
Susan H. Kuhbach,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-26087 Filed 10-14—10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board

Foreign-Trade Zone 86—Tacoma, WA;
Site Renumbering Notice

Foreign-Trade Zone 86 was approved
by the Foreign-Trade Zones Board on
July 20, 1983 (Board Order 216),
expanded on April 3, 1985 (Board Order
292), November 3, 1989 (Board Order
446), and November 2, 2000 (Board
Order 1131).

FTZ 86 currently consists of 12 “Sites”
totaling 2,266 acres in the Tacoma,
Washington area. The current update
does not alter the physical boundaries
that have previously been approved, but
instead involves an administrative
renumbering of the existing sites to
separate unrelated, non-contiguous sites
for record-keeping purposes.

Under this revision, the site list for
FTZ 86 will be as follows: Site 1 (621
acres)—Port of Tacoma Complex,

Tacoma; Site 2 (137 acres)—Valley
South Corporate Park, 142nd Avenue
East, Sumner; Site 3 (226 acres)—Port of
Tacoma parcels, Frederickson, 19315
38th Avenue East and 4630 192nd Street
East, Frederickson; Site 4 (23 Acres)—
Fife Business Park, Pacific Highway
East, Fife; Site 5 (170 acres)—Lakewood
Industrial Park, 4700 100th Street
Southwest, Lakewood; Site 6 (76
acres)—Sumner Corporate Park, 1800
140th Avenue East, Sumner; Site 7 (423
acres)—Cascadia Development Corp.
Industrial Park, State Road 410, South
Prairie; Site 10 (123 acres)—Greenwater
Corporate Park, East Valley Highway,
Sumner; Site 11 (185 acres)—Boeing
Frederickson parcel, 18001 Canyon
Road East, Frederickson; Site 12 (160
acres)—J.R. & F. Randles parcel, 19209
Canyon Road East, Frederickson; Site 13
(33 acres)—Rainier Corporate Park East,
70th Avenue East, Fife; and, Site 14 (89
acres)—Trans-Pacific Industrial Park,
20th Street East, Fife.

For further information, contact
Christopher Kemp at
Christopher.Kemp@trade.gov or (202)
482-0862.

Dated: September 30, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-26064 Filed 10-14-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XW10

Vessel Monitoring Systems; Approved
Mobile Transmitting Units and
Communications Service Providers for
Use in the Fisheries of the Western
and Central Pacific

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of vessel monitoring
systems; type-approval.

SUMMARY: This document provides
notice of vessel monitoring systems
(VMS) approved by NOAA for use by
vessels participating in the Western and
Central Pacific Fishery, and sets forth
relevant features of the VMS.

ADDRESSES: To obtain copies of the list
of NOAA-approved VMS mobile
transmitting units and NOAA-approved
VMS communications service providers,
please contact the VMS Support Genter
at (phone) 888-219-9228, (fax) 301—
427-0049, or write to NOAA Fisheries

Office for Law Enforcement (OLE), VMS
Support Center, 8484 Georgia Avenue,
Suite 415, Silver Spring, MD 20910. For
more addresses regarding approved
VMS, see the SUPPLEMENTARY
INFORMATION section under the heading
“VMS Provider Addresses.”

FOR FURTHER INFORMATION CONTACT: For
questions regarding the status of VMS
provider evaluations, contact Kelly
Spalding, VMS Management Analyst,
301-427-2300; (fax) 301—427-0049. For
questions regarding the Western and
Central Pacific Fishery VMS
requirement, contact Terry Boone,
Pacific Islands Division VMS Program
Manager, pidvms@noaa.gov, 808—203—
2503.

SUPPLEMENTARY INFORMATION:
VMS Mobile Transceiver Units

Faria WatchDog 750VMS With VTERM

The Faria WatchDog 750VMS with
VTERM transceiver consists of an
integrated dual model GPS/GSM/GPRS/
Iridium Satellite Communicator or a
single mode GPS/Iridium Satellite
Communicator mounted in the
wheelhouse and antennas mounted atop
the vessel. The Faria VTERM is a 7-inch
color touch screen display and provides
the capability (if so configured) to
process electronic forms, declarations,
and to send e-mail. The unit is pre-
configured and tested for NOAA
Fisheries Service VMS Operations.

Automatic GPS position reporting
starts after transceiver installation and
power activation onboard the vessel.
The unit is a car-radio-sized transceiver
powered by a 9.5 to 36 VDC power
supply. The unit can be configured for
automatic reduced position
transmissions when the vessel is
stationary (i.e., in port) which allows for
port stays in a reduced power state and
without the need for unit shut down.
The unit restarts normal position
transmission automatically when the
vessel goes to sea.

The Faria WatchDog 750VMS has
omni-directional Iridium, GPS, and
GSM/GPRS antennas, providing
operation from + 5 degrees above or
below the horizon anywhere on Earth.
The GSM/GPRS capability (if activated)
gives the system the additional ability to
communicate through the AT&T GPRS
wireless network where available.

A configuration option is available to
automatically send daily status reports
to a private e-mail address and position
reports to a secure Web site where the
data is provided on a map and in tabular
form. A 2-inch LCD user interface is also
included with this system that displays
if the MTU is operating properly and
can send emergency notification
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messages to up to four e-mail addresses
and/or telephone numbers. A complete
list of options is available from the VMS
provider.

A vessel owner may purchase this
system by contacting the entity
identified in this notice under the
heading “VMS Provider Addresses.” The
owner should identify himself or herself
as a vessel owner issued a permit to
operate in the Western and Central
Pacific Fishery so the transceiver set can
be properly configured.

The Thrane & Thrane Sailor (TT-
3026D) Gold VMS

The TT-3026D Gold VMS features an
integrated GPS/Inmarsat-C unit. The
unit is factory pre-configured for NMFS
VMS operations (non-Global Maritime
Distress & Safety System (non-
GMDSS)).The TT-3026D Gold VMS
includes a marine-grade monitor with
keyboard and integrated mouse.
Satellite commissioning services are
provided by GMPCS personnel.

Automatic GPS position reporting
starts after transceiver installation and
power activation onboard the vessel.
The unit is an integrated transceiver/
antenna/GPS design using a floating 10
to 32 VDC power supply. The unit is
configured for automatic reduced
position transmissions when the vessel
is stationary (i.e., in port). It allows for
port stays without power drain or power
shut down. The unit restarts normal
position transmission automatically
when the vessel goes to sea.

The TT-3026D provides operation
down to + 15 degree angles. The unit
has the capability (if so configured) of
two-way communications to send
electronic forms and to receive e-mail
and other messages. A configuration
option is available to automatically send
position reports to a private address,
such as a fleet management company.

To use the TT-3026D, the vessel
owner will need to establish an
Inmarsat-C system use contract with an
approved Inmarsat-C communications
service provider. The owner will be
required to complete the Inmarsat-C
Registration for Service Activation for
Maritime Mobile Earth Station. The
owner should consult with GMPCS
when completing this form.

GMPCS personnel will perform the
following services before shipment: (1)
Configure the transceiver according to
OLE specifications for vessels issued
permits to operate in the Western and
Central Pacific Fishery; (2) download
the predetermined NMFS position
reporting and broadcast command
identification numbers into the unit; (3)
test the unit to ensure operation when
installation has been completed on the

vessel; and (4) forward the Inmarsat
service provider and the transceiver
identifying information to OLE.

A vessel owner may purchase this
system by contacting the entity
identified in this notice under the
heading “VMS Provider Addresses.” The
owner should identify himself or herself
as a vessel owner issued a permit to
operate in the Western and Central
Pacific Fishery so the transceiver set can
be properly configured.

CLS America Thorium VMS TST-100

The approved configuration consists
of the CLS America Thorium VMS TST-
100 Transceiver and the Data Terminal
Equipment (DTE) version 1.0. The DTE
software is version 1.0. The CLS
Thorium VMS unit and the DTE must be
bundled with Halios communications
(e-mail, eforms) and position services.
This configuration is enabled through
the Iridium Short Burst Data (SBD)
service, and is accessed through the CLS
Iridium Web Portal (IWP) or machine-
to-machine interface (IWS).

A vessel owner may purchase this
system by contacting the entity
identified in this notice under the
heading “VMS Provider Addresses.” The
owner should identify himself or herself
as a vessel owner issued a permit to
operate in the Western and Central
Pacific Fishery so the transceiver set can
be properly configured.

Communications Service Providers

OLE has approved the below-listed
communications service providers for
the Western and Central Pacific Fishery:
GSM/Iridium for Faria Watchdog
750VMS with VTERM; Stratos Global
and Vizada satellite communications
services for the Thrane and Thrane
Sailor (TT-3026D) Gold VMS; and
Halios/Iridium for the CLS America
Thorium TST-100 VMS.

The owner must confirm the
operation and communications service
to ensure that position reports are
automatically sent to and received by
OLE before leaving on a fishing trip
under VMS. OLE does not regard the
fishing vessel as being in compliance
until position reports are automatically
received. For confirmation purposes,
contact the VMS support center at 888—
219-9228 or ole.helpdesk@noaa.gov.

Faria GSM/Iridium Service

The Faria Watchdog GSM/Iridium
Service is a dual mode GSM/GPRS and
Iridium platform to ensure that
connections are highly reliable, near
real time and cost effective. The primary
channel is the GSM/GPRS (if activated)
and the secondary channel is Iridium.

INMARSAT-C Communications
Providers

It is recommended, for vendor
warranty and customer service
purposes, that the vessel owner keep for
his or her records (and that Stratos
Global or Vizada have on record) the
following identifying information: (a)
Signed and dated receipts and contracts;
(b) transceiver serial number; (c) Vizada
or Stratos Global customer number, user
name and password; (d) e-mail address
of transceiver; (e) Inmarsat
identification number; (f) owner name;
(g) vessel name; (h) vessel
documentation or registration number;
and (i) mobile earth station license (FCC
license).

CLS America Halios/Iridium Service

Thorium VMS TST—-100 VMS must be
bundled with Halios communications
(e-mail, eforms) and position services,
enabled through the (SBD) service, and
accessed through the CLS (IWP) or
(TWS).

VMS Provider Addresses

For Faria Watchdog/Iridium
information, contact Faria WatchDog
Inc., P.O. Box 486, Uncasville, CT
06382, mark@fariawatchdog.net; (860)
608-5875; (fax): (860) 848—9005.

For Thrane & Thrane Sailor 3026D
Gold VMS, Stratos Global or Vizada
information contact GMPCS Personal
Communications Inc., 1501 Green Rd.,
Suite A-B, Pompano Beach, FL 33064;
vins@GMPCS-US.com; (954) 973—-3100;
(fax): (954) 973-4800.

For CLS America Thorium VMS
TSTS-100 and Halios/Iridium
information, contact CLS America, Inc.,
1441 McCormick Drive, Suite 1050,
Largo, MD 20774;
userservices@clsamerica.com; (301)
925-4411; (fax): (301) 925-8995.

Dated: October 12, 2010.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2010-26071 Filed 10-14—10; 8:45 am]
BILLING CODE 3510-22-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Additions
And Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to and
Deletions from the Procurement List.
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SUMMARY: The Committee is proposing
to add a product and services to the
Procurement List that will be furnished
by nonprofit agencies employing
persons who are blind or have other
severe disabilities and to delete
products previously furnished by such
agencies.

DATES: Comments Must Be Received On
or Before: November 15, 2010.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia, 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Patricia Briscoe, Telephone: (703) 603—
7740, Fax: (703) 603—-0655, or e-mail
CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a) (2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments on the
proposed actions.

Additions

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in this
notice will be required to procure the
product and services listed below from
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the product and services to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the product and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

End of Certification

The following product and services
are proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Product

NSN: 8345—-00-NSH-0015—Yellow Vinyl
Panel Marker

NPA: Development Workshop, Inc., Idaho
Falls, ID

Contracting Activity: BUREAU OF LAND
MANAGEMENT, FA-NATIONAL
INTERAGENCY FIRE CENTER, BOISE,
ID

Coverage: C-List for 100% of the requirement
of the FA-National Interagency Fire
Center as aggregated by the Bureau of
Land Management, FA—National
Interagency Fire Center.

Services

Service Type/Location: Property Management
Service, National Park Service Horace M.
Albright Training Center, 1 Albright
Avenue Grand Canyon, AZ

NPA: Trace, Inc., Boise, ID

Contracting Activity: DEPT OF THE
INTERIOR, NATIONAL PARK SERVICE,
DENVER SERVICE CENTER (DSC),
DENVER, CO

Service Type/Location: Custodial Service,
FEMA Louisiana Recovery Office, 1500
Main Street, Baton Rouge, LA

NPA: Goodworks, Inc., Metairie, LA

Contracting Activity: DEPT OF HOMELAND
SECURITY, FEDERAL EMERGENCY
MANAGEMENT AGENCY, BATON
ROUGE, LA

Deletions

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in additional reporting,
recordkeeping or other compliance
requirements for small entities.

2. If approved, the action may result
in authorizing small entities to furnish
the products to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products proposed
for deletion from the Procurement List.

End of Certification

The following products are proposed
for deletion from the Procurement List:

Products:

Hanger, Magnetic (Picture)

NSN: 5340-00-916—4209—6x6"

NSN: 5340—-00-916—4208—6x7"

NSN: 5340-00-916—4207—3x6"

NPA: Knox County Association for Retarded
Citizens, Knoxville, TN

Contracting Activity: GSA/FAS
SOUTHWEST SUPPLY CENTER
(QSDAC), FORT WORTH, TX

Blanket, Bed

NSN: 7210-00-177-4986

NPA: Chautauqua County Chapter, NYSARC,
Jamestown, NY

Contracting Activity: GSA/FAS
SOUTHWEST SUPPLY CENTER
(QSDAC), FORT WORTH, TX

Toner, Cartridges, New

NSN: 7510-01-417-1222

NPA: Alabama Industries for the Blind,
Talladega, AL

Contracting Activity: GSA/FSS OFC SUP
CTR—PAPER PRODUCTS, NEW YORK,
NY

Patricia Briscoe,
Deputy Director, Business Operations.

[FR Doc. 2010-26046 Filed 10-14—10; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent To Prepare a Draft
Environmental Impact Statement for
the Louisiana Coastal Area—
Plaquemines Parish, LA, Medium
Diversion With Dedicated Dredging at
Myrtle Grove Feasibility Study

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.
ACTION: Notice of Intent.

SUMMARY: The U.S. Army Corps of
Engineers (USACE) intends to prepare a
Draft Environmental Impact Statement
(EIS) for the Louisiana Coastal Area
(LCA)—Louisiana, Medium Diversion at
Myrtle Grove with Dedicated Dredging
project. The proposed restoration
feature consists of a diversion, coupled
with dedicated dredging, that would
allow the reintroduction of freshwater,
sediment and nutrients into the
critically effected area of the Barataria
Basin, which is located in the
Ascension, Assumption, Jefferson,
Lafourche, Orleans, Plaquemines, St.
Charles, St. James, and St. John the
Baptist parishes, Louisiana. This
particular combination of restoration
features would allow for rapid creation
of wetland acreage and enable long-term
stability. This EIS will be tiered off of
the programmatic EIS for the LCA
Ecosystem Restoration Study, November
2004. The record of decision for the
programmatic EIS was signed on
November 18, 2005.
DATES: See SUPPLEMENTARY INFORMATION
section for scoping meeting dates.

For Further Information Contact:
Questions concerning the draft EIS
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should be addressed to Patricia S.
Leroux, CEMVN-PDR-RS, P.O. Box
60267, New Orleans, LA 70160-0267;
telephone: (504) 862—1544; fax: (504)
862—-2088; or by e-mail:
patricia.s.leroux@usace.army.mil.

SUPPLEMENTARY INFORMATION:

1. Authority. This EIS will be tiered
off of the programmatic EIS for the LCA
Ecosystem Restoration Study, November
2004. The record of decision for the
programmatic EIS was signed on
November 18, 2005. The Water
Resources Development Act of 2007
(WRDA 2007) authorized the LCA
program. The authority includes
requirements for comprehensive
planning, program governance,
implementation, and other program
components. The LCA restoration
program facilitates the implementation
of critical restoration features and
essential science and technology
demonstration projects, increasing the
beneficial use of dredged material and
determining the need for modifications
of selected existing projects to support
coastal restoration objectives. The LCA
near-term plan includes fifteen elements
authorized for implementation
contingent upon meeting certain
reporting requirements. Specifically,
Section 7006(c)(1) authorizes the
Secretary of the Army to carry out the
five specifically named near-term
projects substantially in accordance
with the restoration plan set out in the
Chief’s Report dated January 31, 2005.
The five elements are: (1) Mississippi
River Gulf Outlet Environmental
Restoration, (2) Small Diversion at Hope
Canal, (3) Barataria Basin Barrier
Shoreline Restoration, (4) Small Bayou
Lafourche Reintroduction, and (5)
Medium Diversion at Myrtle Grove with
Dedicated Dredging. The Congressional
authorization further states that before
the Secretary may begin construction of
any project under this subsection, the
Secretary shall submit a report
documenting any modification to the
project, including cost changes, to the
Committee on Transportation and
Infrastructure of the House of
Representatives and the Committee on
Environment and Public Works of the
Senate.

2. Proposed Action. As recommended
in the 2005 Chief’s Report, the
restoration feature consists of a
freshwater diversion ranging from 2,500
to 15,000 cubic feet per second (cfs)
coupled with dedicated dredging for the
creation of up to 19,700 acres of new
wetlands. The project would allow the
reintroduction of freshwater, sediment
and nutrients into the critically effected
area of the Barataria Basin in a manner

similar to the rise and fall of the river’s
hydrological cycle. This combination
would allow for rapid creation of
wetland acreage and long-term stability.
It is also expected to maximize the
amount of acreage created per yard of
sediment placed by capitalizing on
incremental accretion of diverted
sediment.

3. Public Involvement. Public
involvement, an essential part of the EIS
process, is integral to assessing the
environmental consequences of the
proposed action and improving the
quality of the environmental decision
making. The public includes affected
and interested Federal, state, and local
agencies, Indian tribes, concerned
citizens, stakeholders, and other
interested parties. Public participation
in the EIS process would be strongly
encouraged, both formally and
informally, to enhance the probability of
a more technically accurate,
economically feasible, and socially and
politically acceptable EIS. Public
involvement would include but is not
limited to: information dissemination;
identification of problems, needs and
opportunities; idea generation; public
education; problem solving; providing
feedback on proposals; evaluation of
alternatives; conflict resolution by
consensus; public and scoping notices
and meetings; public, stakeholder and
advisory groups consultation and
meetings; and making the EIS and
supporting information readily available
in conveniently located places, such as
libraries and on the world wide web.

4. Scoping. Scoping, an early and
open process for identifying the scope of
significant issues related to the
proposed action to be addressed in the
EIS, would be used to: (a) Identify the
affected public and agency concerns; (b)
facilitate an efficient EIS preparation
process; (c) define the issues and
alternatives that would be examined in
detail in the EIS; and (d) save time in
the overall process by helping to ensure
that the draft EIS adequately addresses
relevant issues. A Scoping Meeting
Notice announcing the locations, dates
and times for scoping meetings will be
mailed to all interested parties in
October 2011.

5. Coordination. The USACE and the
U.S. Fish and Wildlife Service (USFWS)
have formally committed to work
together to conserve, protect, and restore
fish and wildlife resources while
ensuring environmental sustainability of
our Nation’s water resources under the
January 22, 2003, Partnership
Agreement for Water Resources and
Fish and Wildlife. The USFWS will
provide a Fish and Wildlife
Coordination Act Report. Coordination

will be maintained with the USFWS and
the National Marine Fisheries Service
(NMFS) regarding threatened and
endangered species under their
respective jurisdictional
responsibilities. Coordination will be
maintained with the NMFS regarding
essential fish habitat. Coordination will
be maintained with the Natural
Resources Conservation Service
regarding prime and unique farmlands.
The U.S. Department of Agriculture will
be consulted regarding the
“Swampbuster” provisions of the Food
Security Act. Coordination will be
maintained with the U.S. Environmental
Protection Agency concerning
compliance with Executive Order
12898, “Federal Action to Address
Environmental Justice in Minority
Populations and Low-Income
Populations.” Coordination will be
maintained with the Advisory Counsel
on Historic Preservation and the State
Historic Preservation Officer. The
Louisiana Department of Natural
Resources will be consulted regarding
consistency with the Coastal Zone
Management Act. The Louisiana
Department of Wildlife and Fisheries
will be consulted concerning potential
impacts to Natural and Scenic Streams.

6. Availability of Draft EIS. The
earliest that the draft EIS would be
available for public review would be in
October of 2012. The draft EIS or a
notice of availability will be distributed
to affected Federal, state, and local
agencies, Indian tribes, and other
interested parties.

Edward R. Fleming,
Colonel, U.S. Army, District Commander.

[FR Doc. 2010-25987 Filed 10-14-10; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

Notice of Availability of Final
Environmental Impact Statement for
the Sunridge Properties in the
Sunridge Specific Plan Area, in
Rancho Cordova, Sacramento County,
CA, ID SPK-2009-00511

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DOD.
ACTION: Notice of availability.

SUMMARY: The U.S. Army Corps of
Engineers, Sacramento District, (Corps)
is issuing a Final Environmental Impact
Statement (EIS) which analyzes
programmatically the direct, indirect
and cumulative effects associated with
six residential development projects in
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the Sunridge Specific Plan area in
Rancho Cordova, Sacramento County,
CA.

The purpose of the EIS is to provide
decision-makers and the public with
information pertaining to the Proposed
Action and alternatives, and disclose
environmental impacts and identify
mitigation measures to reduce impacts.
The Proposed Action is the construction
of the six projects (collectively, the
“Sunridge Properties”) which would
require the filling of approximately 29.7
acres of waters of the United States,
including wetlands. The EIS has been
prepared as part of ongoing litigation
concerning Department of the Army
(DA) permits issued by the Corps
between 2005 and 2007 for five of the
projects and a pending DA permit
decision for the sixth. A stay in the
litigation is in place for the Corps to
complete the EIS.

The EIS was prepared in accordance
with the National Environmental Policy
Act (NEPA) of 1969, as amended, and
the Corps’ regulations for NEPA
implementation at 33 Code of Federal
Regulations parts 230 and 325
Appendix B. The Corps is the lead
Federal agency responsible for
complying with NEPA and information
contained in the EIS serves as the basis
for decisions regarding issuance of a DA
permit.

DATES: Comments on the Final EIS must
be submitted to the Corps by November
15, 2010.

ADDRESSES: Please send written
comments to Michael Jewell, Chief of
the Regulatory Division, U.S. Army
Corps of Engineers, Sacramento District,
1325 ] Street, Room 1480, Sacramento,
CA 95814-2922. You may also e-mail
your comments to
michael.s.jewell@usace.army.mil.

FOR FURTHER INFORMATION CONTACT:
Michael Jewell, (916) 557—6605, e-mail:
michael.s.jewell@usace.army.mil.
SUPPLEMENTARY INFORMATION: The
Sunridge Specific Plan area is a master-
planned area consisting of nine
residential and commercial
developments located in eastern Rancho
Cordova, Sacramento County, CA. The
Specific Plan, which was originally
approved by the County of Sacramento
in 2002, is part of a larger planning
effort in the City of Rancho Cordova
called the Sunrise-Douglas Community
Plan. Three of the nine projects in the
Sunridge Specific Plan area have been
built. The Proposed Action is the
construction of the remaining six
projects in the Specific Plan area.
Collectively, these six projects are
referred to as the Sunridge Properties.
The overall purpose of the action is to

construct a large residential
development, including supporting
infrastructure, in southeastern
Sacramento County, California.

Between 2005 and 2007, the Corps
completed Environmental Assessments,
made Findings of No Significant Impact,
and issued DA permits for five of the six
Sunridge Specific Plan projects. The
permitted projects are Anatolia IV,
Sunridge Village ], Grantline 208,
Douglas Road 98, and Douglas Road
103. A DA permit decision has not been
rendered for the sixth project, Arista Del
Sol.

The EIS includes an evaluation of a
reasonable range of alternatives,
including several on-site and off-site
alternatives. Three alternatives were
carried through for detailed analysis: (1)
The no action alternative, (2) the
proposed action (the applicants’
preferred projects), and (3) a reduced
footprint alternative. The no action
alternative is limited to development in
uplands, avoiding all waters of the
United States. The reduced
development footprint alternative
involves less development with fewer
impacts to waters of the United States.

A Draft EIS was issued on July 2,
2010. The Draft EIS was noticed in the
Federal Register on July 2, 2010 (Vol.
75, No. 127, page 38502) and a public
notice was issued by the Corps, both
soliciting public input. The Corps also
held public meetings on July 27, 2010,
regarding the EIS. During the public
review period, the Corps received
eleven letters with comments. The Final
EIS includes responses to each of the
comments received.

Comments on the Final EIS must be
submitted to the Corps by November 15,
2010. The public and affected federal,
state, and local agencies, Native
American tribes, and other
organizations and parties are invited to
comment. Electronic copies of the Draft
EIS may be found on the Corps’ Web
site at http://www.spk.usace.army.mil/
organizations/cespk-co/regulatory/EISs/
EIS-index.html. A hard copy of the Final
EIS may also be requested by contacting
Michael Jewell. In addition to this
notice, the Corps will issue a public
notice advising interested parties of the
availability of the Final EIS. Interested
parties may register for Corps’ public
notices at:
http://www.spk.usace.army.mil/
organizations/cespk-co/regulatory/
pnlist.html. All comments on the Final
EIS will be addressed in the Record of
Decision.

Dated: October 5, 2010.
Michael S. Jewell,

Chief, Regulatory Division, Sacramento
District, U.S. Army Corps of Engineers.

[FR Doc. 2010-25989 Filed 10-14—-10; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Chief of Engineers Environmental
Advisory Board

AGENCY: Department of the Army, U.S.
Army Corps of Engineers DoD.

ACTION: Notice of open meeting.

SUMMARY: In accordance with Section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—-463),
announcement is made of the following
committee meeting:

Name of Committee: Chief of
Engineers Environmental Advisory
Board (EAB).

Topic: The EAB will discuss national
considerations related to ecosystem
restoration through integrated water
resources management with emphasis
on long-term recovery in the Gulf of
Mexico, sea level rise in south Florida,
and progress and status of South Florida
ecosystem restoration.

Date of Meeting: October 29, 2010.

Place: The Westin Colonnade, 180
Aragon Avenue, Coral Gables, Florida
33134.

Time: 9 a.m. to 12 p.m.

Thirty minutes will be set aside for
public comment. Members of the public
who wish to speak are asked to register
prior to the start of the meeting.
Registration will begin at 8:30 a.m.
Statements are limited to 3 minutes.
FOR FURTHER INFORMATION CONTACT: Ms.
Rennie Sherman, Executive Secretary,
rennie.h.sherman@usace.army.mil, 202—
761-7771.

SUPPLEMENTARY INFORMATION: The EAB
advises the Chief of Engineers by
providing expert and independent
advice on environmental issues facing
the Corps of Engineers. The public
meeting will include discussion
between the EAB and the Chief of
Engineers and may include
presentations related to the topics of
discussion. The meeting is open to the
public, and public comment is
tentatively scheduled for 30 minutes
beginning at 11:15.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 201025988 Filed 10-14-10; 8:45 am]
BILLING CODE 3720-58-P
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DEPARTMENT OF ENERGY

DOE/NSF High Energy Physics
Advisory Panel

AGENCY: Department of Energy, Office of
Science.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the DOE/NSF High Energy
Physics Advisory Panel (HEPAP).
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.
DATES: Tuesday, October 26, 2010; 9
a.m.—6 p.m.

ADDRESSES: Hilton Hotel, 1750
Rockville Pike, Rockville, Maryland
20852.

FOR FURTHER INFORMATION CONTACT: John
Kogut, Executive Secretary; High Energy
Physics Advisory Panel; U.S.
Department of Energy; SC-25/
Germantown Building, 1000
Independence Avenue, SW.,
Washington, DC 20585-1290;
Telephone: 301-903—-1298.
SUPPLEMENTARY INFORMATION:

Purpose of Meeting: To provide
advice and guidance on a continuing
basis to the Department of Energy and
the National Science Foundation on
scientific priorities within the field of
high energy physics research.

Tentative Agenda: Agenda will
include discussions of the following:

Tuesday, October 26, 2010

e Discussion of proposal to run the
Fermilab Tevatron Collider for three
additional years (2012—-2014) beyond
the completion of its currently planned
program.

e Public Comment (10-minute rule).
Public Participation: The meeting is
open to the public. If you would like to

file a written statement with the
Committee, you may do so either before
or after the meeting. If you would like
to make oral statements regarding any of
these items on the agenda, you should
contact John Kogut, 301-903-1298 or
John.Kogut@science.doe.gov. You must
make your request for an oral statement
at least 5 business days before the
meeting. Reasonable provision will be
made to include the scheduled oral
statements on the agenda. The
Chairperson of the Panel will conduct
the meeting to facilitate the orderly
conduct of business. Public comment
will follow the 10-minute rule. This
notice is being published less than 15
days before the date of the meeting due
to programmatic issues.

Minutes: The minutes of the meeting
will be available on the U.S. Department

of Energy’s Office of High Energy
Physics Advisory Panel Web site at
http://www.science.doe.gov/hep/panels/
index.shtml.

Issued in Washington, DC on October 8,
2010.
LaTanya R. Butler,

Acting Deputy Committee Management
Officer.

[FR Doc. 2010-26004 Filed 10-14—10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. P-12642-003]

Wilkesboro Hydroelectric Company;
Notice of Application Ready for
Environmental Analysis and Soliciting
Comments, Recommendations, Terms
and Conditions, and Prescriptions

October 7, 2010.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Original Major
License.

b. Project No.: P-12642—003.

c. Date filed: September 29, 2009.

d. Applicant: Wilkesboro
Hydroelectric Company.

e. Name of Project: W. Kerr Scott
Hydropower Project.

f. Location: The proposed project
would be located at the existing U.S.
Army Corps of Engineers’ (Corps) W.
Kerr Scott dam on the Yadkin River,
near Wilkesboro in Wilkes County,
North Carolina. A total of 3.5 acres of
Federal lands, administered by the
Corps, would be occupied by the
proposed project.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).

h. Applicant Contact: Mr. Kevin
Edwards, P.O. Box 143, Mayodan, NC
27027; Mr. Dean Edwards, P.O. Box
1565, Dover, FL 33527.

i. FERC Contact: Jennifer Adams at
(202) 502-8087, or
jennifer.adams@ferc.gov.

j- The deadline for filing comments,
recommendations, terms and
conditions, and prescriptions is 60 days
from the issuance of this notice and
reply comments are due 105 days from
the issuance date of this notice.

All documents may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit

brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://www.ferc.
gov/docs-filing/ecomment.asp. You
must include your name and contact
information at the end of your
comments. For assistance, please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov, or toll-
free at 1-866—208-3676, or for TTY,
(202) 502-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

k. This application has been accepted
and is ready for environmental analysis
at this time.

1. The proposed project would use the
Corps’ existing Kerr Scott dam, and
would consist of the following modified
and new facilities: (1) A multi-level
intake structure with trashracks; (2) a
749-foot-long reinforced concrete water
conduit with a 580-foot-long, 11-foot-
diameter steel liner in the downstream
portion; (3) a penstock bifurcation and
two 8-foot-diameter steel penstocks; (4)
a gate at the end of the water conduit,
with a Howell-Bunger-ring-jet-type fixed
cone valve; (5) an 80-foot-long by 30-
foot-wide powerhouse containing one
2.0-MW Kaplan unit and one 2.0-MW
propeller-type unit; (6) an 80-foot-wide
by 30-foot-long discharge channel that
joins the Yadkin River at the
downstream end of the existing stilling
basin; (7) a substation; (8) a new
underground 12.47-kilovolt (kV)
transmission line that extends 150 feet
from the proposed powerhouse to an
existing utility pole to the south of the
powerhouse, and an upgraded 3,600-
foot-long, 12.47-kV three-phase line that
connects the utility pole to a Duke
Energy substation; and (9) appurtenant
facilities. The proposed Kerr Scott
Project, using releases from the
reservoir, as directed by the Corps,
would generate approximately 22,400
megawatt-hours of energy annually.

m. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
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viewed on the Commission’s Web site at
http://www.ferc.gov using the “eLibrary
link.” Enter the docket number,
excluding the last three digits in the
docket number field, to access the
document. For assistance, contact FERG
Online Support. A copy is also available
for inspection and reproduction at the
address in item h above.

All filings must: (1) Bear in all capital
letters the title “COMMENTS,” “REPLY
COMMENTS,”
“RECOMMENDATIONS,” “TERMS AND
CONDITIONS,” or “PRESCRIPTIONS;”
(2) set forth in the heading the name of
the applicant and the project number of
the application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
submitting the filing; and (4) otherwise
comply with the requirements of 18 CFR
385.2001 through 385.2005. All
comments, recommendations, terms and
conditions, or prescriptions must set
forth their evidentiary basis, and
otherwise comply with the requirements
of 18 CFR 4.34(b). Agencies may obtain
copies of the application directly from
the applicant. Each filing must be
accompanied by proof of service on all
persons listed on the service list
prepared by the Commission in this
proceeding, in accordance with 18 CFR
4.34(b), and 385.2010.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this, or other pending
projects. For assistance, contact FERC
Online Support.

n. Public notice of the filing of the
initial development application, which
has already been given, established the
due date for filing competing
applications or notices of intent. Under
the Commission’s regulations, any
competing development application
must be filed in response to, and in
compliance with, public notice of the
initial development application. No
competing applications or notices of
intent may be filed in response to this
notice.

o. A license applicant must file, no
later than 60 days following the date of
issuance of this notice: (1) A copy of the
water quality certification; (2) a copy of
the request for certification, including
proof of the date on which the certifying
agency received the request; or (3)
evidence of waiver of water quality
certification.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25960 Filed 10—14—10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-3-000]

ANR Pipeline Company; Notice of
Application

October 7, 2010.

Take notice that on October 6, 2010,
ANR Pipeline Company (ANR), 717
Texas Street, Suite 2400, Houston,
Texas 77002-2761, filed in Docket No.
CP11-3-000 an application pursuant to
section 7 of the Natural Gas Act (NGA),
as amended, for permission and
approval to abandon by sale certain
natural gas facilities located between
Eugene Island Blocks 307 and 305,
offshore Louisiana, to Dynamic Offshore
Resources NS, LLC (Dynamic), a natural
gas producer, all as more fully set forth
in the application which is on file with
the Commission and open to the public
for inspection. This filing may be also
viewed on the web at http://
www.ferc.gov using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERCOnline
Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or TTY, contact
(202) 502-8659.

ANR proposes to abandon by sale
approximately its Line 607 (4.41 miles
of 16-inch diameter pipeline)* and
appurtenances, located in Eugene Island
Blocks 307, 306, and 305 to Dynamic,
pursuant to their June 10, 2010, Pipeline
Repair and Purchase and Sale
Agreement. ANR states that it would
cost an estimated $25,186,000 to
replicate the Line 607 facilities today
and that no construction or removal of
facilities would be required in this
proposal. ANR further states that upon
abandonment of the Line 607 facilities,
Dynamic intends to operate the facilities
as non-jurisdictional facilities and ANR
further requests that the Commission
consider the Line 607 Facilities to be
non-jurisdictional gathering not subject
to jurisdiction under Section 1 (b) of the
Natural Gas Act.

Any questions concerning this
application may be directed to Rene
Staeb, Manager, Project Determinations
& Regulatory Administration, ANR
Pipeline Company, 717 Texas Street,
Houston, Texas 77002, or via telephone
at (832) 320-5215, facsimile (832) 320—

1 ANR constructed the Line 607 facilities, which
connect to ANR’s Line 606, under authorization
granted in Docket No. CP77-386—000 [59 FPC 2164
(1977)].

6215, or e-mail
rene_staeb@transcanada.com.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made with the
Commission and must mail a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.
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The Commission strongly encourages
electronic filings of comments, protests
and interventions via the Internet in lieu
of paper. See, 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.

Comment Date: October 28, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25954 Filed 10—14—10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR11-67-001]

ONEOK Gas Storage, L.L.C.; Notice of
Baseline Filing

October 7, 2010.

Take notice that on October 1, 2010,
ONEOK Gas Storage, L.L.C. submitted a
revised baseline filing of its Statement
of Operating Conditions for services
provided under Section 311 of the
Natural Gas Policy Act of 1978
(“NGPA”).

Any person desiring to participate in
this rate proceeding must file a motion
to intervene or to protest this filing must
file in accordance with Rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a notice of intervention or
motion to intervene, as appropriate.
Such notices, motions, or protests must
be filed on or before the date as
indicated below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 7 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for

review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern time
on Wednesday, October 20, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25964 Filed 10-14-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PR11-57-001]

Lobo Pipeline Company L.P.; Notice of
Baseline Filing

October 7, 2010.

Take notice that on October 1, 2010,
Lobo Pipeline Company L.P. submitted
a revised baseline filing of its Statement
of Operating Conditions for services
provided under Section 311 of the
Natural Gas Policy Act of 1978
(“NGPA”).

Any person desiring to participate in
this rate proceeding must file a motion
to intervene or to protest this filing must
file in accordance with Rules 211 and
214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a notice of intervention or
motion to intervene, as appropriate.
Such notices, motions, or protests must
be filed on or before the date as
indicated below. Anyone filing an
intervention or protest must serve a
copy of that document on the Applicant.
Anyone filing an intervention or protest
on or before the intervention or protest
date need not serve motions to intervene
or protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 7 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern time
on Wednesday, October 20, 2010.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-25963 Filed 10-14—10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice Of Filings #1

October 6, 2010.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-1951-001.

Applicants: NextEra Energy Services
Massachusetts, L.

Description: NextEra Energy Services
Massachusetts, LLC submits tariff filing
per 35: NextEra Energy Services Mass,
LLC Compliance Filing to be effective
12/31/9998.

Filed Date: 10/06/2010.

Accession Number: 20101006—5051.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-26-000.

Applicants: Ashtabula Wind III, LLC.

Description: Ashtabula Wind III, LLC
submits tariff filing per 35.12: Ashtabula
Wind III, LLC Market-Based Rate
Application to be effective 10/5/2010.

Filed Date: 10/05/2010.

Accession Number: 20101005-5099.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 26, 2010.

Docket Numbers: ER11-27-000.

Applicants: LSP Safe Harbor
Holdings, LLC.

Description: LSP Safe Harbor
Holdings, LLC submits tariff filing per
35.12: Application for Market-Based
Rates to be effective 11/15/2010.

Filed Date: 10/05/2010.

Accession Number: 20101005-5105.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 26, 2010.
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Docket Numbers: ER11-28-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.13(a)(2)(iii:
Att GG FINAL 2 to be effective 12/5/
2010.

Filed Date: 10/05/2010.

Accession Number: 20101005-5135.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 26, 2010.

Docket Numbers: ER11-30-000.

Applicants: Wisconsin Public Service
Corporation.

Description: Wisconsin Public Service
Corporation Depreciation Study &
Change in Depreciation Rates.

Filed Date: 10/05/2010.

Accession Number: 20101005-5150.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 26, 2010.

Docket Numbers: ER11-31-000.

Applicants: Grand Ridge Energy LLC.

Description: Grand Ridge Energy LLC
submits tariff filing per 35.12: Baseline
Filing of Assignment, Co-Tenancy and
Shared Facilities Agreement to be
effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5042.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-32-000.

Applicants: Grand Ridge Energy II
LLC.

Description: Grand Ridge Energy II
LLC submits tariff filing per 35.12:
Baseline Filing of Assignment, Co-
Tenancy, and Shared Facilities
Agreement to be effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5043.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-33-000.

Applicants: Grand Ridge Energy III
LLC.

Description: Grand Ridge Energy III
LLC submits tariff filing per 35.12:
Baseline Filing of Assignment, Co-
Tenancy, and Shared Facilities
Agreement to be effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5044.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-34-000.

Applicants: Grand Ridge Energy IV
LLC.

Description: Grand Ridge Energy IV
LLC submits tariff filing per 35.12:
Baseline Filing of Assignment, Co-
Tenancy, and Shared Facilities
Agreement to be effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5045.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-35-000.

Applicants: Grand Ridge Energy V
LLC.

Description: Grand Ridge Energy V
LLC submits tariff filing per 35.12:
Baseline Filing of Assignment, Go-
Tenancy, and Shared Facilities
Agreement to be effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006-5047.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-36-000.

Applicants: KD Power Marketing
Services, LLC.

Description: Notice of Cancellation of
Market-Based Rate Tariff for KD Power
Marketing Services, LLC.

Filed Date: 10/06/2010.

Accession Number: 20101006—5048.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-37-000.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. submits an executed Wholesale
Market Participating Agreement with
PPL Renewable Energy and
Metropolitan Edison Co, to be effective
9/17/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5049.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-38-000.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. submits tariff filing per
35.13(a)(2)(iii): WMPA No. 2647, V2—
046, among PJM, Pilesgrove Solar Power
and Atlantic City to be effective 9/17/
2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5050.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on

or before the comment deadline need
not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive email
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please e-mail
FERCOnlineSupport@ferc.gov. or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. 2010-26041 Filed 10-14-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

October 7, 2010.

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC11-2-000.

Applicants: Noble Wethersfield
Windpark, LLC, Noble Chateaugay
Windpark, LLC, Noble Bellmont
Windpark, LLC, Noble Ellenburg
Windpark, LLC, Noble Bliss Windpark,
LLGC, Noble Clinton Windpark I, LLC,
Noble Great Plains Windpark, LLC,
MSD Capital, L.P., Noble Altona
Windpark, LLC.

Description: Application for
Authorization of Transaction Pursuant
to Section 203 of the Federal Power Act
of Noble Altona Windpark, LLC, et al.
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Filed Date: 10/06/2010.

Accession Number: 20101006—5124.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: EC11-3—-000.

Applicants: Harbor Gen Holdings,
LLGC, LSP Safe Harbor Holdings, LLC,
PPL University Park, LLC, PPL
Wallingford Energy LLC, PPL Holtwood,
LLC.

Description: Harbor Gen Holdings,
LLC, LSP Safe Harbor Holdings, LLC,
PPL, Joint Application For Approval
Under Section 203 of the Federal Power
Act and Request for Expedited
Treatment.

Filed Date: 10/06/2010.

Accession Number: 20101006-5125.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG11-3-000.

Applicants: Flat Water Wind Farm,
LLC.

Description: Self-Certification of EG of
Flat Water Wind Farm, LLC.

Filed Date: 10/06/2010.

Accession Number: 20101006—5055.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: EG11-4—000.

Applicants: Wildorado Wind Two,
LLC.

Description: Notice of Self-
Certification of Wildorado Wind Two,
LLC as an Exempt Wholesale Generator.

Filed Date: 10/07/2010.

Accession Number: 20101007-5085.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER01-1099-014;
ER02-1406-015; ER99-2928-011.

Applicants: Cleco Power LLC; Acadia
Power Partners, LLC; Cleco Evangeline
LLC.

Description: Cleco Power LLC submits
narrative responses to the Commission’s
eight request, supported by the files,
exhibits etc. re the notice of non-
material change in status 3/25/10.

Filed Date: 10/01/2010.

Accession Number: 20101004—-0042.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER07—1247-002.

Applicants: FC Energy Services
Company, LLC.

Description: Waiver request of FC
Energy Services Company, LLC.

Filed Date: 10/07/2010.

Accession Number: 20101007-5067.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-1951-001.

Applicants: NextEra Energy Services
Massachusetts, LLC.

Description: NextEra Energy Services
Massachusetts, LLC submits tariff filing
per 35: NextEra Energy Services Mass,
LLGC Compliance Filing to be effective
12/31/9998.

Filed Date: 10/06/2010.

Accession Number: 20101006—5051.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER10-2068-003.

Applicants: Delaware City Refining
Company LLC.

Description: Delaware City Refining
Company LLC submits tariff filing per
35: Revised Market-Based Rates Tariff to
be effective 10/1/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5062.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2073-001.

Applicants: Northern States Power
Company.

Description: Northern States Power
Company submits Compliance Filing of
the Certificates of Concurrences and
Related Tariff Records etc., to be
effective 7/30/2010.

Filed Date: 09/28/2010.

Accession Number: 20100928-5452.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: ER10-2077-002.

Applicants: PBF Power Marketing
LLC.

Description: PBF Power Marketing
LLC submits tariff filing per 35: Revised
Market-Based Rates Tariff to be effective
10/1/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5063.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2438-002.

Applicants: 1SO New England Inc.

Description: ISO New England Inc.
submits baseline tariff filing to restore
tariff language previously accepted by
the Commission, to be effective 8/30/
2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5021.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2556—000.

Applicants: NRG Southaven LLC.

Description: NRG Southhaven, LLC
submits a notice of Cancellation of their
market-based rate tariff, FERC Electric
Tariff, original Volume 1.

Filed Date: 09/08/2010.

Accession Number: 20100908-0201.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER10-2614—001.

Applicants: ENMAX Energy
Marketing Inc.

Description: Updated Market Power
Analysis of ENMAX Energy Marketing
Inc.

Filed Date: 10/06/2010.

Accession Number: 20101006-5079.

Comment Date: 5 p.m. Eastern Time
on Monday, December 06, 2010.

Docket Numbers: ER10-2750-001.

Applicants: The Order of St. Benedict
of New Hampshire.

Description: The Order of St. Benedict
of New Hampshire submits Substitute
Original Sheet 1 to Rate Schedule FERC
No 1.

Filed Date: 10/06/2010.

Accession Number: 20101007-0200.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER10-2783—-001.

Applicants: Arthur Kill Power LLC.

Description: Arthur Kill Power LLC
submits tariff filing per 35: Arthur Kill—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5008.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2784—001.

Applicants: Astoria Gas Turbine
Power LLC.

Description: Astoria Gas Turbine
Power LLC submits tariff filing per 35:
Astoria Gas Turbine—Amendment to
Market-Based Rate Tariff to be effective
10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5009.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2795-001.

Applicants: Conemaugh Power LLC.

Description: Conemaugh Power LLC
submits tariff filing per 35: Conemaugh
Power—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5010.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2798-001.

Applicants: Connecticut Jet Power
LLC.

Description: Connecticut Jet Power
LLC submits tariff filing per 35:
Connecticut Jet—Amendment to
Market-Based Rate Tariff to be effective
10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5011.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2799-001.

Applicants: Devon Power LLC.

Description: Devon Power LLC
submits tariff filing per 35: Devon
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Power—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.
Filed Date: 10/07/2010.
Accession Number: 20101007-5012.
Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2801-001.

Applicants: Dunkirk Power LLC.

Description: Dunkirk Power LLC
submits tariff filing per 35: Dunkirk—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5013.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2846—-001.

Applicants: Huntley Power LLC.

Description: Huntley Power LLC
submits tariff filing per 35: Huntley—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5014.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2875-001.

Applicants: Keystone Power LLC.

Description: Keystone Power LLC
submits tariff filing per 35: Keystone—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5017.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2878-001.

Applicants: Middleton Power LLC.

Description: Middleton Power LLC
submits tariff filing per 35: Middleton—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5064.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2879-001.

Applicants: Montville Power LLC.

Description: Montville Power LLC
submits tariff filing per 35: Montville—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5065.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2880-001.

Applicants: NEO Freehold LLC.

Description: NEO Freehold LLC
submits tariff filing per 35: NEO
Freehold—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5066.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2888-001.

Applicants: Norwalk Power LLC.

Description: Norwalk Power LLC
submits tariff filing per 35: Norwalk—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5068.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10—-2896—001.

Applicants: NRG Energy Center Dover
LLC.

Description: NRG Energy Center
Dover LLC submits tariff filing per 35:
NRG Energy Center Dover—Amendment
to Market-Based Rate Tariff to be
effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5070.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2913-001.

Applicants: NRG Energy Center
Paxton LLC.

Description: NRG Energy Center
Paxton LLC submits tariff filing per 35:
NRG Energy Center Paxton—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5074.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2914—-001.

Applicants: NRG New Jersey Energy
Sales LLC.

Description: NRG New Jersey Energy
Sales LLC submits tariff filing per 35:
NRG New Jersey Energy Sales—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5075.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2915-001.

Applicants: NRG Rockford II LLC.

Description: NRG Rockford II LLC
submits tariff filing per 35: NRG
Rockford II—Amendment to Market-
Based Rate Tariff to be effective 10/8/
2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5078.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10—-2916-001.

Applicants: NRG Power Marketing
LLC.

Description: NRG Power Marketing
LLC submits tariff filing per 35: NRG
Rockford—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5076.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2932—-001.

Applicants: Somerset Power LLC.

Description: Somerset Power LLC
submits tariff filing per 35: Somerset—
Amendment to Market-Based Rate Tariff
to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5080.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2947—-001.

Applicants: Vienna Power LLC.

Description: Vienna Power LLC
submits tariff filing per 35: Vienna
Power—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5081.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-2969—-001.

Applicants: Oswego Harbor Power
LLC.

Description: Oswego Harbor Power
LLC submits tariff filing per 35: Oswego
Harbor—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5079.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER10-3223-001.

Applicants: Indian River Power LLC.

Description: Indian River Power LLC
submits tariff filing per 35: Indian
River—Amendment to Market-Based
Rate Tariff to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5015.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-39-000.

Applicants: Flat Water Wind Farm
LLC.

Description: Flat Water Wind Farm
LLC submits tariff filing per 35.12: Flat
Water Wind Farm, LLC Market-Based
Rate Application to be effective 10/7/
2010.

Filed Date: 10/06/2010.

Accession Number: 20101006-5054.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-40-000;
ER11-40-001.

Applicants: Arizona Public Service
Company.

Description: Arizona Public Service
Company submits tariff filing per 35.12:
Rate Schedule No. 217, OMR
Agreements between APS and Western,
Part 1 of 2 to be effective 10/6/2010 and
Part 2 of 2 to be effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006-5065;
20101006-5066.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.
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Docket Numbers: ER11-41-000.

Applicants: AEP Retail Energy
Partners.

Description: AEP Retail Energy
Partners submits tariff filing per 35.12:
20101006 MBR AEP Retail EP Baseline
to be effective 10/6/2010.

Filed Date: 10/06/2010.

Accession Number: 201010065077

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-42-000.

Applicants: Idaho Power Company.

Description: Idaho Power Company
submits tariff filing per 35.13(a)(2)(iii:
Revised Service Agreement for
IMNAHA Oregon to be effective
10/1/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5095.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-43-000.

Applicants: Black Hills Power, Inc.

Description: Black Hills Power, Inc.
submits tariff filing per 35.13(a)(2)(iii:
Revised BEPC NITSA to be effective 10/
6/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5113.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-44-000.

Applicants: Pacific Gas and Electric
Company.

Description: Pacific Gas and Electric
Company submits tariff filing per
35.13(a)(2)(i): PGE TRBA RSBA ECRBA
2011 Rate Filing to be effective 1/1/
2011.

Filed Date: 10/06/2010.

Accession Number: 20101006—5115.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-45-000.

Applicants: Deutsche Bank AG.

Description: Deutsche Bank AG
submits Notice of Cancellation in the
form required by the Commission’s
regulations for the purpose of
terminating its market-based electric
tariff.

Filed Date: 10/06/2010.

Accession Number: 20101007-0201.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 27, 2010.

Docket Numbers: ER11-46-000.

Applicants: AEP Energy Partners, Inc.

Description: AEP Energy Partners, Inc
submits tariff filing per 35.12: 20101007
AEP EP MBR Baseline to be effective
8/1/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5019.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-47-000.

Applicants: Indiana Michigan Power
Company, Appalachian Power
Company, Ohio Power Company,
Kingsport Power Company, Columbus
Southern Power Company, Kentucky
Power Company, Wheeling Power
Company.

Description: Indiana Michigan Power
Company submits its baseline market-
based rate tariff, FERC Electric Tariff,
First Revised Volume No 5, to be
effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5020.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-48-000.

Applicants: ISO New England Inc.

Description: 1SO New England Inc.
submits tariff filing per 35: Compliance
Filing to Incorporate ER09-1051-004
Approved Revisions into eTariff to be
effective 8/30/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5061.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-50-000.

Applicants: ISO New England Inc.

Description: ISO New England Inc.
submits tariff filing per 35: Compliance
Filing to Incorporate ER10-2232—000
Approved Revisions into eTariff to be
effective 8/30/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5082.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-51-000.

Applicants: Mississippi Power
Company.

Description: Mississippi Power
Company submits tariff filing per 35:
MRA Tariff Initial Filing to be effective
10/7/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5083.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-52-000.

Applicants: 1SO New England Inc.

Description: ISO New England Inc.
submits tariff filing per 35: Compliance
Filing to Incorporate ER07—-397—005
Approved Revisions into eTariff to be
effective 8/30/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5097.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Docket Numbers: ER11-53-000.

Applicants: FC Energy Services
Company, LLC.

Description: FC Energy Services
Company, LLC submits tariff filing per
35.12: FC Energy MBR Baseline to be
effective 10/7/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5127.
Comment Date: 5 p.m. Eastern Time
on Thursday, October 28, 2010.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
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eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov or
call (866) 208—3676 (toll free). For TTY,
call (202) 502—-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2010-26042 Filed 10—-14-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

October 5, 2010.

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC11-1-000.

Applicants: Broad River Energy LLC,
Broad River OL—1, LLC, Broad River
OL-2, LLC, Broad River OL-3, LLC,
Broad River OL—4, LLC, South Point
Energy Center, LLC, South Point OL-1,
LLGC, South Point OL-2, LLC, South
Point OL-3, LLC, South Point OL—4,
LLGC, Calpine BRSP, LLC.

Description: Calpine BRSP, LLC, et al.
Joint Application For Approval Under
Section 203 of the FPA.

Filed Date: 10/04/2010.

Accession Number: 20101004-5212.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Take notice that the Commission
received the following exempt
wholesale generator filings:

Docket Numbers: EG11-1-000.

Applicants: Ashtabula Wind III, LLC.

Description: Notice of Self-
Certification of Exempt Wholesale
Generator Status of Ashtabula Wind III,
LLC.

Filed Date: 10/01/2010.

Accession Number: 20101001-5165.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: EG11-2-000.

Applicants: Iberdrola Renewables,
Inc.

Description: Self-Certification of EG of
Iberdrola Renewables, Inc. for Blue
Creek Wind LLC.

Filed Date: 10/01/2010.

Accession Number: 20101001-5173.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER02-2263-012.

Applicants: Southern California
Edison Company.

Description: Change in status report of
Southern California Edison Company.

Filed Date: 09/30/2010.

Accession Number: 20100930-5508.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER06—613-010.

Applicants: ISO New England Inc.,
New England Power Pool

Description: Ninth Compliance Report
of ISO New England Inc. Regarding
Forward Reserve Markets.

Filed Date: 10/01/2010.

Accession Number: 20101001-5215.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER07-1112—-013;
ER01-2765-029; ER02—-2102—-029;
ER00-2885-030; ER03-1283-023;
ER05-1232-026; ER07-1113-013;
ER07-1116-012; ER07-1117-015;
ER07-1356-015; ER07-1358-016;
ER09-1141-009; ER09-609-006; ER07—
1118-014.

Applicants: ].P. Morgan Ventures
Energy Corporation, BE Allegheny LLC,
BE CA LLC, BE Ironwood LLC, BE KJ
LLG, BE Rayle LLC, BE Alabama LLC,
BE Louisiana LLC, Cedar Brakes I,
L.L.C., Utility Contract Funding, L.L.C.,
Vineland Energy LLC, Central Power &
Lime LLC, Cedar Brakes II, L.L..C., J.P.
Morgan Commodities Canada
Corporation

Description: JPMorgan Sellers’
Supplement to Notice of Non-Material
Change in Status.

Filed Date: 10/01/2010.

Accession Number: 20101001-5321.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER07—1208-003;
ER07-1222-002; ER07-1223-002;
ER09-297-003; ER10-1017-001; ER10—-
1020-001; ER10-1078-001; ER10-1048—
002; ER10-1079-001; ER10-1080-001;
ER10-1081-001; ER10-1143-001;
ER10-1145-001; ER10-75-001; ER10—
87—-001; ER07-1246—-004; ER07-1202—
004;

Applicants: Exelon New Boston LLC,
Exelon Generating Company, LLC,
Commonwealth Edison Company, PECO
Energy Company, Wind Capital
Holdings, LLC, CR Clearing, LLC, Cow
Branch Wind Power LLC, JD WIND 4,
LLC, Harvest WindFarm, LLC, Exelon
West Medway LLC, Exelon Wyman LLC,
Exelon Framingham LLC, Exelon New
England Power Marketing, LP, Exelon
Energy Company, Cassia Gulch Wind
Park, Michigan Wind 1, LLC, Tuana
Springs Energy, LLC.

Description: Notification of Change in
Status Commonwealth Edison
Company, et. al.

Filed Date: 10/01/2010.

Accession Number: 20101001-5328.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-622—-002;
ER99-845-020.

Applicants: Puget Sound Energy, Inc.,
Macquarie Energy LLC.

Description: Revisions to Triennial
Updated Market Analysis by Puget
Sound Energy, Inc. and Macquarie
Energy LLC.

Filed Date: 10/04/2010.

Accession Number: 20101004-5214.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER10-1509-001.

Applicants: Louisville Gas and
Electric Company.

Description: Louisville Gas and
Electric Company submits tariff filing
per 35: OATT Compliance Filing
10 04 10 to be effective 7/18/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5197.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER10-1510-001.

Applicants: Kentucky Utilities
Company.

Description: Kentucky Utilities
Company submits tariff filing per 35:
10 04 10 KU OATT Concurrence
Compliance Filing to be effective 7/18/
2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5198.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER10-1563—-001.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
tariff filing per 35: 2010-10-04 CAISO’s
Baseline Electronic Tariff Compliance
Filing to be effective 6/28/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5195.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER10-2291-001.

Applicants: Westmoreland Partners.

Description: Westmoreland Partners
submits tariff filing per 35: Baseline
Market-Based Rate (Re-File) to be
effective 9/20/2010.

Filed Date: 09/17/2010.

Accession Number: 20100917-5156.

Comment Date: 5 p.m. Eastern Time
on Friday, October 8, 2010.

Docket Numbers: ER10-2778-001.

Applicants: Rainbow Energy
Marketing Corp.
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Description: Rainbow Energy
Marketing Corp. submits tariff filing per
35: Rainbow Energy Marketing
Amendment to Market-Based Rate Tariff
to be effective 12/6/2010.

Filed Date: 10/05/2010.

Accession Number: 20101005-5060.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 26, 2010.

Docket Numbers: ER10-2789-001.

Applicants: Rainbow Energy
Ventures, LLC.

Description: Rainbow Energy
Ventures, LLC submits tariff filing per
35: Rainbow Energy Ventures
Amendment to Market-Based Rate Tariff
to be effective 12/3/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5199.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER10-3324-000.

Applicants: Indeck-Yerkes Limited
Partnership.

Description: Indeck-Yerkes Limited
Partnership submits tariff filing per
35.12: Indeck-Yerkes Limited
Partnership, FERC Electric MBR Tariff
No. 1 to be effective 9/30/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5001.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3325-000.

Applicants: SESCO CALISO.

Description: SESCO CALISO submits
its baseline tariff filing to FERC Electric
Tariff Schedule No. 1, First Revised
Volume No 1, to be effective 9/30/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5002.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3326-000.

Applicants: SESCO Enterprises LLC.

Description: SESCO Enterprises LLC
submits tariff filing per 35.12: SESCO
Enterprises, LLC FERC Electric Tariff
Schedule No. 1 to be effective 9/30/
2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5003.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3327-000.

Applicants: Jump Power LLC.

Description: Jump Power LLC submits
tariff filing per 35.12: Jump Power, LLC,
FERC Electric MBR Tariff No. 1 to be
effective 9/30/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5004.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3328-000.

Applicants: SESCO Enterprises
Canada Ltd.

Description: SESCO Enterprises
Canada Ltd. submits tariff filing per
35.12: SESCO Enterprises Canada, Ltd.,
FERC Electric Tariff Schedule No. 1 to
be effective 9/30/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5005.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3329-000.

Applicants: Round Rock Energy LP.

Description: Round Rock Energy LP
submits tariff filing per 35.12: Round
Rock Energy, LP FERC Electric Tariff
Schedule No. 1 to be effective 9/30/
2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5006.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3330-000.

Applicants: Round Rock Energy LLC.

Description: Round Rock Energy LLC
submits tariff filing per 35.12: Round
Rock Energy, LLC FERC Electric Tariff
Schedule No. 1 to be effective 9/30/
2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5007.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3331-000.

Applicants: West Oaks Energy NY/
NE, LP.

Description: West Oaks Energy NY/
NE, LP submits tariff filing per 35.12:
West Oaks Energy NY/NE, LP, FERC
Electric Tariff Schedule No. 1 to be
effective 9/30/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5008.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3332-000.

Applicants: Sierra Pacific Power
Company.

Description: Sierra Pacific Power
Company submits tariff filing per 35.12:
Concurrence-Transmission Capacity Use
& Exchange Agreement to be effective
11/19/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5012.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER10-3333-000.

Applicants: Commonwealth Edison
Company, Commonwealth Edison Co. of
Indiana, Inc.

Description: Report of ComEd, ComEd
submits Cancellation of Interconnection
Agreement with Power Partners
Midwest.

Filed Date: 09/30/2010.

Accession Number: 20100930-5506.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER10-3334—-000.

Applicants: Sierra Pacific Power
Company.

Description: Sierra Pacific Power
Company request for cancellation of
FERC Electric Tariff Volume No. 2 as
part of the FERC Order 714 baseline
filing.

Filed Date: 09/30/2010.

Accession Number: 20100930-5507.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER10-3335-000.

Applicants: International
Transmission Company.

Description: International
Transmission Company submits a
Notice of Cancellation of its Open
Access Transmission Tariff to confirm
the cancellation of the OATT effective
9/30/10.

Filed Date: 09/30/2010.

Accession Number: 20101001-0201.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER10-3336-000.

Applicants: Michigan Electric
Transmission Co., LLC.

Description: Michigan Electric
Transmission Company, LLC submits a
Notice of Cancellation of its Open
Access Transmission Tariff to confirm
the cancellation of the OATT effective
9/30/10.

Filed Date: 09/30/2010.

Accession Number: 20101001-0202.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER10-3337-000.

Applicants: Ridgewind Power
Partners, LLC.

Description: Application of
Ridgewind Power Partners, LLC for
Order Accepting Initial Market-Based
Rate Tariff, Granting Certain Waivers
and Blanket Approvals and Request for
Expedited Consideration.

Filed Date: 09/30/2010.

Accession Number: 20101001-0203.

Comment Date: 5 p.m. Eastern Time
on Thursday, October 21, 2010.

Docket Numbers: ER11-1-000.

Applicants: Duke Energy Carolinas,
LLC.

Description: Duke Energy Carolinas,
LLC submits tariff filing per 35: Order
No. 739 Compliance Filing to be
effective 9/24/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5081.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-2-000.

Applicants: ISO New England Inc.

Description: ISO New England Inc.
submits tariff filing per 35.13(a)(2)(iii)
Schedule 24 Tariff Revisions to Comply
with Order Nos. 676—E and 676-F to be
effective 12/1/2010.



Federal Register/Vol. 75, No. 199/Friday, October 15, 2010/ Notices

63459

Filed Date: 10/01/2010.

Accession Number: 20101001-5082.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-3-000.

Applicants: California Independent
System Operator Corporation.

Description: California Independent
System Operator Corporation submits
tariff filing per 35: 2010-10-01 CAISO’s
Notice of Termination of MSA with
Corona to be effective 9/1/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5090.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-4—-000.

Applicants: Consolidated Edison
Company of New York, Inc.

Description: Consolidated Edison
Company of New York, Inc. submits
tariff filing per 35: Compliance (ER10—
2186) to be effective 10/1/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5121.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-5-000.

Applicants: Great Bay Energy, LLC.

Description: Great Bay Energy, LLC
submits tariff filing per 35.12: Great Bay
Energy, LLC, FERC Electric Tariff
Schedule No. 1 to be effective 9/30/
2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5129.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-6-000.

Applicants: Great Bay Energy I LLC.

Description: Great Bay Energy I LLC
submits tariff filing per 35.12: Great Bay
Energy I, LLC, FERC Electric Tariff
Schedule No. 1 to be effective 9/30/
2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5131.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-7-000.

Applicants: Velocity American Energy
Master I, LP.

Description: Velocity American
Energy Master I, LP submits tariff filing
per 35.12: Velocity American Energy
Master I, LP FERC Electric Tariff
Schedule No. 1 to be effective 9/30/
2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5132.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-8-000.

Applicants: Southern Company
Services, Inc.

Description: Southern Company
Services, Inc.’s Annual Informational

Filing Updating FERC Annual Charge
and Attachment K Regional
Transmission-Planning Cost
Components under its OATT.

Filed Date: 10/01/2010.

Accession Number: 20101001-5232.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-9-000.

Applicants: El Paso Electric Company.

Description: Order No. 618 Filing of
El Paso Electric Company to Reflect
Updated Depreciation Rates in the
Formula Rate of Rio Grande Electric
Cooperative.

Filed Date: 10/01/2010.

Accession Number: 20101001-5236.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-10-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits tariff filing per
35.13(a)(2)(iii) 2021R1 and 2022R1
Kansas City Power and Light Company
PTP to be effective 9/1/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5239.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-11-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits tariff filing per
35.13(a)(2)(iii) 1641R4 Grand River Dam
Authority NITSA and NOA to be
effective 9/1/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5244.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-12-000.

Applicants: PJM Interconnection,
L.L.C.

Description: PJM Interconnection,
L.L.C. submits tariff filing per
35.13(a)(2)(iii) PJM submits Marginal
Loss Calculation Definitions to be
effective 6/1/2012.

Filed Date: 10/01/2010.

Accession Number: 20101001-5289.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-13-000.

Applicants: Southwest Power Pool,
Inc.

Description: Southwest Power Pool,
Inc. submits tariff filing per 35: Order
No. 676-E/F and 729 Compliance Filing
to be effective 7/26/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5290.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-14-000.

Applicants: Sierra Pacific Power
Company.

Description: Sierra Pacific Power
Company submits tariff filing per 35.12:
Transmission Interconnection
Agreement-Robinson Summit to be
effective 12/1/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5303.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-15-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits revisions to Attachment O
transmission rate formula under the
Open Access Transmission, Energy &
Operating Reserve Markets Tariff,
effective 12/1/10.

Filed Date: 10/04/2010.

Accession Number: 20101004-5000.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-16-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.13(a)(2)(iii)
10-1-10 BREC Pricing Zone to be
effective 12/1/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5001.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-17-000.

Applicants: Nevada Power Company.

Description: Nevada Power Company
submits tariff filing per 35.12:
Transmission Interconnection
Agreement-Harry Allen to be effective
12/1/2010.

Filed Date: 10/01/2010.

Accession Number: 20101001-5304.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-18-000.

Applicants: Central Hudson Gas &
Electric Corporation.

Description: Central Hudson Gas &
Electric Corporation submits tariff filing
per 35: CHG&E Rate Schedules &
Service Agreements—Order 714, to be
effective 10/5/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5047.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-19-000.

Applicants: WSPP Inc.

Description: WSPP Inc. submits tariff
filing per 35.13(a)(2)(iii) Revisions to
List of Members in the WSPP
Agreement Filing to be effective 8/17/
2010.

Filed Date: 10/04/2010.
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Accession Number: 20101004-5058.
Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-20-000.

Applicants: LP & T Energy LLC.

Description: LP and T Energy LLC
submit notice of cancellation of Original
Sheet No 1 et al to its FERC Electric
Tariff, Original Volume No 1, effective
11/1/10 under ER11-20.

Filed Date: 10/01/2010.

Accession Number: 20101004-0201.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-21-000.

Applicants: Consolidated Edison
Company of New York, Inc.

Description: Consolidated Edison
Company of New York, Inc. submits
tariff filing per 35: Compliance Filing
(ER10-1955) to be effective 10/4/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5145.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-22-000.

Applicants: Midwest Independent
Transmission System Operator, Inc.

Description: Midwest Independent
Transmission System Operator, Inc.
submits tariff filing per 35.13(a)(2)(iii)
HO075 GIA to be effective 10/5/2010.

Filed Date: 10/04/2010.

Accession Number: 20101004-5193.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-23-000.

Applicants: Participating
Transmission Owners Administrator.

Description: Filing Parties submits a
request waiver of certain business
practice standards in Version 002.1 of
the Wholesale Electric Quadrant
Adopted by the North American Energy
Standards Board.

Filed Date: 10/04/2010.

Accession Number: 20101005-0200.

Comment Date: 5 p.m. Eastern Time
on Monday, October 25, 2010.

Docket Numbers: ER11-24-000.

Applicants: New England Power Pool.

Description: The New England Power
Pool Participants Committee submits
transmittal letter along with the
counterpart signature pages of the
agreement dated 9/1/71 etc.

Filed Date: 10/01/2010.

Accession Number: 20101005-0201.

Comment Date: 5 p.m. Eastern Time
on Friday, October 22, 2010.

Docket Numbers: ER11-25-000.

Applicants: Avista Corporation.

Description: Avista Corporation
submits tariff filing per 35.13(a)(2)(iii)
Avista Corp OATT Service Agreement
No. T-1084 to be effective 10/5/2010
under ER11-00025-000 Filing Type: 10

Filed Date: 10/05/2010.

Accession Number: 20101005-5068.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 26, 2010.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need
not be served on persons other than the
Applicant.

As it relates to any qualifying facility
filings, the notices of self-certification
[or self-recertification] listed above, do
not institute a proceeding regarding
qualifying facility status. A notice of
self-certification [or self-recertification]
simply provides notification that the
entity making the filing has determined
the facility named in the notice meets
the applicable criteria to be a qualifying
facility. Intervention and/or protest do
not lie in dockets that are qualifying
facility self-certifications or self-
recertifications. Any person seeking to
challenge such qualifying facility status
may do so by filing a motion pursuant
to 18 CFR 292.207(d)(iii). Intervention
and protests may be filed in response to
notices of qualifying facility dockets
other than self-certifications and self-
recertifications.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s

eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed dockets(s). For
assistance with any FERC Online
service, please email
FERCOnlineSupport@ferc.gov. or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—-8659.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

[FR Doc. 2010-26040 Filed 10-14—-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings No. 1

October 8, 2010.

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: RP11-37-000.

Applicants: PPL EnergyPlus, LLC,
PPL Generation, LLC, Harbour Gen
Holdings, LLC.

Description: Request of PPL
Generation, LLC, PPL EnergyPlus, LLC,
and Harbor Gen Holdings, LLC for
Temporary Waiver, Expedited
Consideration, and Shortened Notice
Period.

Filed Date: 10/05/2010.

Accession Number: 20101005-5151.

Comment Date: 5 p.m. Eastern Time
on Friday, October 15, 2010.

Docket Numbers: RP11-38-000.

Applicants: Gulf South Pipeline
Company, LP.

Description: Gulf South Pipeline
Company, LP submits tariff filing per
154.204: Sequent 10-6-10 to be
effective 10/1/2010.

Filed Date: 10/06/2010

Accession Number: 20101006—5078.

Comment Date: 5 p.m. Eastern Time
on Monday, October 18, 2010.

Docket Numbers: RP11-39-000.

Applicants: Kinder Morgan Interstate
Gas Transmission LLC.

Description: Kinder Morgan Interstate
Gas Transmission LLC submits tariff
filing per 154.204: Negotiated Rate
2010—-09-30 Aventine NC to be effective
10/15/2010.

Filed Date: 10/06/2010.

Accession Number: 20101006—5080.

Comment Date: 5 p.m. Eastern Time
on Monday, October 18, 2010.


mailto:FERCOnlineSupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov

Federal Register/Vol. 75, No. 199/Friday, October 15, 2010/ Notices

63461

Docket Numbers: RP11-40-000.

Applicants: Northern Natural Gas
Company.

Description: Northern Natural Gas
Company files a Petition for a Limited
Waiver of Northern’s FERC Gas Tariff in
order to allow Northern to resolve prior
period imbalance trading errors with
Northern States Power Company.

Filed Date: 10/06/2010.

Accession Number: 20101006-5122.

Comment Date: 5 p.m. Eastern Time
on Monday, October 18, 2010.

Docket Numbers: RP11-41-000.

Applicants: Texas Eastern
Transmission, LP.

Description: Texas Eastern
Transmission, LP submits tariff filing
per 154.204: Negotiated Rate—PSEG
ERT to be effective 11/1/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5007.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: RP11-42-000.

Applicants: Steuben Gas Storage
Company.

Description: Steuben Gas Storage
Company submits tariff filing per
154.602: Central New York Oil and Gas
FERC Gas Tariff 1st Revise Volume 1
Tariff Cancellation to be effective 10/7/
2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5077.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: RP11-43-000.

Applicants: Central New York Oil
And Gas, LLC.

Description: Central New York Oil
And Gas, LLC submits tariff filing per
154.203: Central New York Oil and Gas
FERC Gas Tariff 1st Revise Volume 1 to
be effective 10/7/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5105.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: RP11-44-000.

Applicants: Kinder Morgan Interstate
Gas Transmission LLC.

Description: Kinder Morgan Interstate
Gas Transmission LLC submits tariff
filing per 154.204: Negotiated Rate 10—
07-10 Mieco to be effective 10/8/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5126.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: RP11-45-000.

Applicants: Columbia Gulf
Transmission Company.

Description: Columbia Gulf
Transmission Company submits tariff
filing per 154.204: Evergreen Non-
Conforming 10.8.10 to be effective 11/7/
2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5129.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: RP11-46—000.

Applicants: Golumbia Gas
Transmission, LLC.

Description: Columbia Gas
Transmission, LLC submits tariff filing
per 154.204: Evergreen Non-Conforming
10.7.10 to be effective 11/7/2010.

Filed Date: 10/07/2010.

Accession Number: 20101007-5134.

Comment Date: 5 p.m. Eastern Time
on Tuesday, October 19, 2010.

Docket Numbers: RP11-47-000.

Applicants: East Tennessee Natural
Gas, LLC.

Description: East Tennessee Natural
Gas, LLC submits tariff filing per
154.204: Form of Service Agreements
Modification to be effective 11/8/2010.

Filed Date: 10/08/2010.

Accession Number: 20101008-5029.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 20, 2010.

Docket Numbers: RP11-48-000.

Applicants: Egan Hub Storage, LLC.

Description: Egan Hub Storage, LLC
submits tariff filing per 154.204: Form of
Service Agreements Modification to be
effective 11/8/2010.

Filed Date: 10/08/2010.

Accession Number: 20101008-5030.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 20, 2010.

Docket Numbers: RP11-49-000.

Applicants: Saltville Gas Storage
Company L.L.C.

Description: Saltville Gas Storage
Company L.L.C. submits tariff filing per
154.204: Form of Service Agreements
Modification to be effective 11/8/2010.

Filed Date: 10/08/2010.

Accession Number: 20101008-5032.

Comment Date: 5 p.m. Eastern Time
on Wednesday, October 20, 2010.

Any person desiring to intervene or to
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214) on or before 5 p.m. Eastern
time on the specified comment date. It
is not necessary to separately intervene
again in a subdocket related to a
compliance filing if you have previously
intervened in the same docket. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Anyone filing a motion to intervene or
protest must serve a copy of that
document on the Applicant. In reference
to filings initiating a new proceeding,
interventions or protests submitted on
or before the comment deadline need

not be served on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with Internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
should submit an original and 14 copies
of the intervention or protest to the
Federal Energy Regulatory Commission,
888 First St., NE., Washington, DC
20426.

The filings in the above proceedings
are accessible in the Commission’s
eLibrary system by clicking on the
appropriate link in the above list. They
are also available for review in the
Commission’s Public Reference Room in
Washington, DC. There is an
eSubscription link on the Web site that
enables subscribers to receive e-mail
notification when a document is added
to a subscribed docket(s). For assistance
with any FERC Online service, please e-
mail FERCOnlineSupport@ferc.gov or
call (866) 208—3676 (toll free). For TTY,
call (202) 502-8659.

Nathaniel J. Davis, Sr.,

Deputy Secretary.
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