9-14-10 Tuesday
Vol. 75 No. 177 Sept. 14, 2010

Pages 55063-55940

0

ISUET

Mederal Re 0



II Federal Register/Vol. 75, No. 177/ Tuesday, September 14, 2010

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register, www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to the delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Printing Office—New Orders,
P.O. Box 979050, St. Louis, MO 63197-9000; or call toll free 1-
866-512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 75 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-741-6005
202-741-6005

FEDERAL REGISTER WORKSHOP
THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

‘WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal
Register system and the public’s role in the develop-
ment of regulations.

2. The relationship between the Federal Register and
Code of Federal Regulations.

3. The important elements of typical Federal Register doc-
uments.

4. An introduction to the finding aids of the FR/CFR sys-
tem.

WHY: To provide the public with access to information nec-
essary to research Federal agency regulations which di-
rectly affect them. There will be no discussion of spe-
cific agency regulations.

‘WHEN: Tuesday, October 5, 2010
9 am.-12:30 p.m.
WHERE: Office of the Federal Register

Conference Room, Suite 700
800 North Capitol Street, NW.
‘Washington, DC 20002

RESERVATIONS: (202) 741-6008



http://www.federalregister.gov
http://www.gpoaccess.gov/nara
http://www.gpoaccess.gov/nara
mailto:gpoaccess@gpo.gov
http://bookstore.gpo.gov

11

Contents

Federal Register
Vol. 75, No. 177

Tuesday, September 14, 2010

Agriculture Department

See Forest Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55736

Broadcasting Board of Governors
NOTICES
Meetings; Sunshine Act, 55738

Centers for Disease Control and Prevention
NOTICES
Meetings:
Disease, Disability, and Injury Prevention and Control
Special Emphasis Panel, 55803, 55806

Centers for Medicare & Medicaid Services
NOTICES
Medicare Program:
Prospective Payment System and Consolidated Billing for
Skilled Nursing Facilities for FY 2011; Correction,
55801-55802

Children and Families Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55792-55793

Coast Guard
RULES
Special Local Regulations:
Thunderboat Regatta; Mission Bay, California, 55677—
55678
PROPOSED RULES
Port Access Route Study:
Approaches to Los Angeles—Long Beach and in the Santa
Barbara Channel, 55709

Commerce Department

See International Trade Administration

See National Oceanic and Atmospheric Administration

See National Telecommunications and Information
Administration

Commodity Futures Trading Commission
PROPOSED RULES
Commodity Pool Operations:
Relief from Compliance with Certain Disclosure,
Reporting and Recordkeeping Requirements, etc.;
Correction, 55698

Consumer Product Safety Commission
NOTICES
Provisional Acceptance of a Settlement Agreement and
Order:
Pro—Pac Distributing Corp., 55777-55778

Defense Department
NOTICES
Meetings:
Strategic Environmental Research and Development
Program Scientific Advisory Board, 55778-55779

Department of Transportation
See Pipeline and Hazardous Materials Safety
Administration

Drug Enforcement Administration

NOTICES

Final Revised Aggregate Production Quotas for 2010:
Controlled Substances, 55828-55831

Education Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55779-55784
Final Extension of Project Period and Waiver for the State
and Federal Policy Forum; etc., 55784-55785
Final Extension of Project Period and Waiver:
National Center on Educational Outcomes at the
University of Minnesota, 55785-55786
National Secondary Transition Technical Assistance
Center, 55786—55787
List of Correspondence, 55788—-55789
Meetings:
Advisory Commission on Accessible Instructional
Materials in Postsecondary Education for Students
with Disabilities, 55789-55790

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
PROPOSED RULES
Air Quality Implementation Plans:
Montana; Attainment Plan for Libby, MT, etc., 55713—
55725
Approval and Promulgation of Air Quality Implementation
Plans:
Indiana; et al.; Determination of Attainment of the Fine
Particle Standard, 55725-55728
Discontinuing Rulemaking Efforts Listed in Unified Agenda
of Federal Regulatory and Deregulatory Actions:
Withdrawals, 55728-55730
Federal Implementation Plans to Reduce Interstate
Transport of Fine Particulate Matter and Ozone;
Correction, 55711-55713
NOTICES
Charter Renewals:
National Environmental Justice Advisory Council, 55791
Clean Air Act Operating Permit Programs:
Petition for Objection to State Operating Permit for
Alliant Energy, WPL Edgewater Generating Station,
55791-55792

Executive Office of the President
See Management and Budget Office
See National Drug Control Policy Office

Federal Aviation Administration
PROPOSED RULES
Airworthiness Directives:
The Boeing Company Model 737-600, —700, —700C, —800,
—900, and —900ER Series Airplanes, 55691-55692
Flightcrew Member Duty and Rest Requirements, 55852—
55889



v Federal Register/Vol. 75, No. 177/ Tuesday, September 14, 2010/ Contents

NOTICES
Environmental Impact Statements; Availability, etc.:
Sikorsky Memorial Airport; Stratford, CT, 55846
Meetings:
RTCA Special Committee 206: EUROCAE WG 76 Plenary:
AIS and MET Data Link Services, 55847
RTCA Special Committee 216; Aeronautical Systems
Security (Joint Meeting), 55847-55848
Working Group with Industry on Volcanic Ash, 55846—
55847

Federal Communications Commission

NOTICES

Petition for Reconsideration of Action in Rulemaking
Proceeding, 55792

Federal Emergency Management Agency
RULES
Suspension of Community Eligibility, 55683—-55686
NOTICES
Emergency and Related Determinations:
Massachusetts, 55810-55811
Emergency Declarations:
North Carolina; Amendment No. 2, 55811
Major Disaster Declarations:
Wisconsin, Amendment No. 1, 55811

Federal Energy Regulatory Commission
NOTICES
Meetings; Sunshine Act, 55790-55791

Federal Housing Finance Agency
RULES
2010-2011 Enterprise Housing Goals:
Enterprise Book-entry Procedures, 55892-55939

Federal Retirement Thrift Investment Board
NOTICES
Meetings; Sunshine Act, 55792

Fish and Wildlife Service
RULES
Endangered and Threatened Wildlife and Plants:
Technical Corrections for Three Midwest Region Plant
Species, 55686—-55689
PROPOSED RULES
Endangered and Threatened Wildlife and Plants:
90-Day Finding on Petitions to Delist Gray Wolf in
Minnesota, Wisconsin, Michigan, and Western Great
Lakes, 55730-55735
NOTICES
Endangered and Threatened Wildlife and Plants:
5-Year Status Reviews of Seven Midwest Species, 55820—
55823

Food and Drug Administration
RULES
Animal Drugs, Feeds, and Related Products; Withdrawals of
Approvals of New Animal Drug Applications:
Chloramphenicol; Lincomycin; Pyrantel Tartrate; and
Tylosin Phosphate and Sulfamethazine, 55676-55677
NOTICES
Cooperative Agreement to Support the Foodborne Disease
Burden Epidemiology Reference Group of the World
Health Organization, 55793-55795
Determinations That Products Were Not Withdrawn From
Sale for Reasons of Safety or Effectiveness:
VESANOID (Tretinoin) Capsules, 10 Milligrams, 55796—
55797

Draft Guidance for Industry; Availability:
Chronic Hepatitis C Virus Infection; Developing Direct-
Acting Antiviral Agents for Treatment, 55797-55798
Filing of Food Additive Petition (Animal Use):
North American Bioproducts Corp., Penicillin G
Procaine, 55798-55799
Meetings:
Arthritis Advisory Committee, 5580555806
Neurological Devices Panel of the Medical Devices
Advisory Committee, 55803
Transmissible Spongiform Encephalopathies Advisory
Committee, 55803—-55804
Withdrawals of Approvals of New Animal Drug
Applications:
Chloramphenicol; Lincomycin; Pyrantel Tartrate; and
Tylosin Phosphate and Sulfamethazine, 55810

Forest Service

PROPOSED RULES

Enhancing Policies Relating to Partnerships, 55710-55711

NOTICES

Environmental Impact Statements; Availability, etc.:
Integrated Non-Native Invasive Plant Project; Mark Twain

National Forest, MO, 55736-55737

Meetings:
Del Norte Resource Advisory Committee, 55737-55738
Fresno County Resource Advisory Committee, 55737
Tehama County Resource Advisory Committee, 55738

Health and Human Services Department

See Centers for Disease Control and Prevention

See Centers for Medicare & Medicaid Services

See Children and Families Administration

See Food and Drug Administration

See Health Resources and Services Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

NOTICES

Decision to Evaluate a Petition for Inclusion in a Special
Exposure Cohort:

Employees from the Wah Chang facility, Albany, OR,
55792

Health Resources and Services Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55793

Homeland Security Department

See Coast Guard

See Federal Emergency Management Agency
See U.S. Customs and Border Protection

Indian Affairs Bureau
NOTICES
Indian Gaming, 55823
Land Acquisitions:
Nisqually Indian Tribe, 55824

Interior Department

See Fish and Wildlife Service

See Indian Affairs Bureau

See Land Management Bureau

See National Park Service

See Surface Mining Reclamation and Enforcement Office

NOTICES

Senior Executive Service Performance Review Board
Membership, 55816-55820



Federal Register/Vol. 75, No. 177/ Tuesday, September 14, 2010/ Contents AV

Internal Revenue Service

RULES

Guidance Regarding Deferred Discharge of Indebtedness
Income of Corporations, etc.; Correction, 55677

PROPOSED RULES

Guidance Regarding Deferred Discharge of Indebtedness
Income of Corporations, etc.; Correction, 55698-55699

Series LLCs and Cell Companies, 55699-55709

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55849

International Trade Administration

NOTICES

Export Trade Certificate of Review, 55739-55740

Extension of Preliminary Results of Antidumping Duty
Administrative Review:

Certain Frozen Warmwater Shrimp from the Socialist

Republic of Vietnam, 55740-55741
Extension of Time Limit for Preliminary Results and Partial
Rescission of Antidumping Duty Administrative
Review:
Honey from Argentina, 55741-55742
Extension of Time Limit for Preliminary Results of the
Antidumping Duty Administrative Review:

Certain Hot-Rolled Carbon Steel Flat Products from India,

55742-55743
Preliminary Results and Partial Rescission of
Countervailing Duty Administrative Reviews:

Corrosion-Resistant Carbon Steel Flat Products from the

Republic of Korea, 55745-55754
Preliminary Results of Antidumping Duty Administrative
Review:

Floor-Standing, Metal-Top Ironing Tables and Certain
Parts Thereof from the People’s Republic of China,
55754-55764

Preliminary Results of Countervailing Duty Administrative
Review:

Dynamic Random Access Memory Semiconductors from

the Republic of Korea, 55764—-55769
Preliminary Results of the Sixteenth Antidumping Duty
Administrative Review:

Certain Corrosion-Resistant Carbon Steel Flat Products

from the Republic of Korea, 55769-55776
Vaccine Production and Additional Planning for Future
Possible Pandemic Influenza, 55776-55777

International Trade Commission
NOTICES
Meetings; Sunshine Act, 55827

Justice Department

See Drug Enforcement Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55827-55828

Land Management Bureau
RULES
Minerals Management:
Adjustment of Cost Recovery Fees, 55678-55683
NOTICES
Proposed Land Withdrawal; California, 55824-55827

Management and Budget Office

RULES

Financial Assistance Use of Universal Identifier and Central
Contractor Registration, 55671-55676

Requirements for Federal Funding Accountability and
Transparency Act Implementation, 55663-55671

National Drug Control Policy Office

NOTICES

Appointment of Members of Senior Executive Services
Performance Review Board, 55831

National Institutes of Health
NOTICES
Government-Owned Inventions; Availability for Licensing,
55799-55801
Meetings:
Eunice Kennedy Shriver National Institute of Child
Health and Human Development, 55807
National Eye Institute, 55806
National Heart, Lung, and Blood Institute, 55807
National Institute of Environmental Health Sciences,
55805, 55807
National Institute of General Medical Sciences, 55804—
55805
National Institute of Nursing Research, 55808
Prospective Grant of Exclusive License:
Development of AAVS5 Based Therapeutics to Treat
Human Diseases, 55808—55809
The Development of Immunotoxins/Targeted Toxins for
the Treatment of Human Cancers, 55809-55810

National Oceanic and Atmospheric Administration
RULES
Fisheries of the Exclusive Economic Zone Off Alaska:
Reallocation of Pacific Cod in Bering Sea and Aleutian
Islands Management Area, 55690
Reallocation of Yellowfin Sole in Bering Sea and
Aleutian Islands Management Area, 55689—55690
PROPOSED RULES
Proposed Research Area within the Grays Reef National
Marine Sanctuary, 55692—55698
NOTICES
Applications:
Marine Mammals File No. 15654, 55738-55739
Meetings:
Mid-Atlantic Fishery Management Council, 55743
North Pacific Fishery Management Council, 55743-55745
Pacific Fishery Management Council, 55745
Permits:
Marine Mammals; File No. 87-1851, 55745

National Park Service
NOTICES
Inventory Completions:
Denver Museum of Nature and Science, Denver, CO;
Correction, 55823-55824

National Telecommunications and Information
Administration

NOTICES
Cybersecurity, Innovation, and the Internet Economy, 55739

Nuclear Regulatory Commission
NOTICES
Call for Nominations:
Advisory Committee on the Medical Uses of Isotopes,
55831-55832
Meetings; Sunshine Act, 55832

Office of Management and Budget
See Management and Budget Office



VI Federal Register/Vol. 75, No. 177/ Tuesday, September 14, 2010/ Contents

Pipeline and Hazardous Materials Safety Administration
NOTICES
Pipeline Safety; Request for Special Permit, 55848-55849

Securities and Exchange Commission
NOTICES
Approval of Allocation of Regulatory Responsibilities:
Financial Industry Regulatory Authority, Inc. and the
Chicago Stock Exchange, Inc., 55833-55835
Meetings; Sunshine Act, 55835-55836
Self-Regulatory Organizations; Proposed Rule Changes:
BATS Exchange, Inc., 55838-55840
Financial Industry Regulatory Authority, 55842-55846
National Securities Clearing Corp., 55836
NYSE Amex LLC, 55837-55838
NYSE Arca, Inc, 55840-55842

Small Business Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55832
Disaster Declarations:
Tennessee, 55833
Wisconsin; Amendment 1, 55832—-55833

State Department
NOTICES
Meetings:
UNCITRAL Working Group on Procurement, 55846

Substance Abuse and Mental Health Services
Administration

NOTICES

Current List of Laboratories That Minimum Standards To
Engage in Urine Drug Testing for Federal Agencies,
55795-55796

Surface Mining Reclamation and Enforcement Office

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 55820

Transportation Department

See Federal Aviation Administration

See Pipeline and Hazardous Materials Safety
Administration

Treasury Department
See Internal Revenue Service

U.S. Customs and Border Protection

NOTICES

Testing method of Pressed and Toughened (Specially
Tempered) Glassware, 55811-55816

Separate Parts In This Issue

Part Il
Transportation Department, Federal Aviation
Administration, 55852-55889

Part lll
Federal Housing Finance Agency, 55892-55939

Reader Aids

Consult the Reader Aids section at the end of this page for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 75, No. 177/ Tuesday, September 14, 2010/ Contents

VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

2 CFR
Subt. A... ...55671

14 CFR

15 CFR

922 55692

17 CFR
Proposed Rules:

36 CFR

40 CFR




55663

Rules and Regulations

Federal Register
Vol. 75, No. 177

Tuesday, September 14, 2010

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Part 170
RIN 0348-AB61

Requirements for Federal Funding
Accountability and Transparency Act
Implementation

AGENCY: Office of Federal Financial
Management, Office of Management and
Budget (OMB).

ACTION: Interim final guidance to
agencies with opportunity for comment.

SUMMARY: OMB is issuing interim final
guidance to agencies to establish
requirements for Federal financial
assistance applicants, recipients, and
subrecipients that are necessary for the
implementation of the Federal Funding
Accountability and Transparency Act of
2006, hereafter referred to as “the
Transparency Act” or “the Act”. This
interim final guidance provides
standard wording for an award term that
each agency must include in grant and
cooperative agreement awards it makes
on or after October 1, 2010, to require
recipients to report information about
first-tier subawards and executive
compensation under only those awards.
This implementation of the requirement
for reporting of subawards and
executive compensation under Federal
assistance awards parallels the
implementation for subcontracts and
executive compensation under Federal
procurement contracts, which is in the
Federal Acquisition Regulation.

DATES: The effective date for this
interim final guidance is September 14,
2010. Comments on the interim final
guidance must be received by no later
than October 14, 2010.

ADDRESSES: Comments may be sent to
regulations.gov, a Federal E-Government
Web site that allows the public to find,
review, and submit comments on
documents that agencies have published

in the Federal Register and that are
open for comment. Simply type “FFATA
subaward reporting” (in quotes) in the
Comment or Submission search box,
click Go, and follow the instructions for
submitting comments. Comments
received by the date specified above
will be included as part of the official
record and considered in preparing the
final guidance.

Marguerite Pridgen, Office of Federal
Financial Management, Office of
Management and Budget, 725 17th
Street, NW., Washington, DC 20503;
telephone 202—-395-7844; fax 202—-395—
3952; e-mail mpridgen@omb.eop.gov.
FOR FURTHER INFORMATION CONTACT:
Marguerite Pridgen, Office of Federal
Financial Management, Office of
Management and Budget, telephone
(202) 395-7844 (direct) or (202) 395—
3993 (main office) and e-mail:
mpridgen@omb.eop.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On June 6, 2008 [73 FR 32417], the
Office of Management and Budget
(OMB) published proposed guidance to
Federal agencies with an award term
needed to implement requirements
related to subaward reporting under the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109-
282, as amended by section 6202 of
Public Law 110-252, hereafter referred
to as “the Transparency Act” or “the
Act”). The guidance was proposed for
adoption in a new part 33 within title
2 of the Code of Federal Regulations
(CFR).

We are adopting the interim final
guidance in 2 CFR part 170, a different
2 CFR part than part 33 in which we
originally proposed to adopt it in June
2008. The reason is that part 33 now is
within a newly created subchapter in 2
CFR that is for OMB guidance related to
pre-award responsibilities (for more
information on the new 2 CFR
subchapters, see the notice in today’s
Federal Register that adopts 2 CFR part
25). The content of the guidance
following this preamble is better suited
to another new subchapter for guidance
on national policy requirements, a
subchapter that includes part 170.

We received comments from 75
entities in response to the 2008 Federal
Register notice, including: 29 State
agencies and two associations of State
officials; 16 institutions of higher

education and an association of research
universities; six nonprofit organizations
and an association of nonprofits; two
local governmental organizations and an
association of local government
officials; two commercial firms; one
individual; and 14 Federal agencies.
Some of the comments concerned
subaward reporting under the
Transparency Act but were not directly
related to the content of the guidance.
For example, we received comments
that suggested:

e Specific data elements that either
should be included in, or excluded
from, the information that will be
required for each subaward.

o A need for better definitions of
some data elements or clarification of
the information desired in some data
fields.

¢ Using the same information
technology systems for submission of
data on both: (1) Subawards under
Federal assistance awards subject to the
Transparency Act’s requirements; and
(2) subcontracts that entities receiving
Federal procurement contracts must
submit under the Act.

¢ Other specific features that it would
be important to include in those
information technology systems.

When we received them in 2008, we
referred comments that do not directly
relate to the policy guidance to the
appropriate Federal agency groups,
including the groups that were working
on the design of systems to which
entities will submit data to fulfill their
reporting responsibilities under the Act.
As stated in the 2008 Federal Register
notice, the data elements and other
aspects of subaward reporting are
separate from the policy guidance. The
General Services Administration has
recently published the information
collections with an opportunity for
public comment that provide the
specific data elements required for
Transparency Act reporting of
subawards and executive compensation
[75 FR 43165]. The Federal acquisition
councils have simultaneously published
for public comment their proposed
information collection for subcontract
reporting pursuant to the Transparency
Act.

As it was proposed in 2008, the new
part 33 would have required direct
recipients of Federal agency awards
and, with some exceptions,
subrecipients at all lower tiers (if their
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subawards were subject to Transparency
Act reporting requirements) to have
DUNS numbers and register in the CCR.
Since the publication of the June 2008
proposal, OMB proposed a new part 25
to 2 CFR on February 18, 2010 [75 FR
7316]. The proposed part 25 superseded
the DUNS number and CCR elements of
the June 2008 notice and limited the
DUNS number requirement to
applicants, recipients, and first-tier
subrecipients only. The preamble of the
February 2010 Federal Register
document also contained responses to
the public comments on the DUNS and
CCR requirements proposed in June
2008. Part 25 is being finalized in
another document in this section of
today’s Federal Register. Therefore, the
DUNS and CCR requirements will not
be addressed further in this document.
The remainder of this document
addresses the portions of the 2008
proposal related to reporting of
subawards, as well as the additional
reporting on executive compensation
that is required by the subsequent
amendment to the Transparency Act. In
developing the interim final policy
guidance on subaward reporting, we
considered:

¢ All comments relevant to that
subject in the 2008 proposal;

e The experience gained under the
guidance for, and practical
implementation of, recipient reporting
required by section 1512 of the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5, hereafter
referred to as “the Recovery Act”),
which we consider to be the pilot
program for subaward reporting
envisioned by paragraph (d)(1) of
section 2 of the Transparency Act; and

e New transparency and Open
Government policies put in effect since
the publication of the 2008 proposal,
including the amendment of the
Transparency Act by section 6202 of
Public Law 110-252 to require the
reporting of the names and total
compensation of a recipient’s or
subrecipient’s five most highly
compensated executives.

Because most aspects of this guidance
were proposed in 2008, with
opportunity for comment, and given the
public benefits to be gained by
expediting the implementation of
subaward reporting under the
Transparency Act, we are publishing
this guidance as interim final.

The following section provides
detailed responses to comments that we
received on the portions of the guidance
proposed in 2008 that are relevant to
subaward reporting. Each response
describes any revisions that we

included in the interim final guidance
as a result of the comment.

II. Comments, Responses, and Changes
to the Guidance

A. Comments on the 2008 Federal
Register Preamble

Comment: Two commenters noted
that the preamble of the 2008 Federal
Register notice missed one data
element—an award title descriptive of
the purpose of the funding action—
when it listed the data elements that the
Transparency Act specifies for Federal
agencies’ awards.

Response: The commenters are correct
that the Act specifies the additional data
element. The inadvertent omission did
not affect the proposed guidance,
however. The data elements were listed
solely as background explanatory
information in the preamble of the 2008
Federal Register notice.

Comment: With respect to that same
list of data elements in the preamble,
one commenter asked whether the
inclusion of the country of the recipient
and its parent entity was a
typographical error. The commenter
suggested that the data element likely
was meant to be the county, rather than
the country.

Response: Although the specifics of
the data elements do not affect the
guidance, the data element specified in
the Transparency Act is the country,
rather than the county.

B. General Comments Related to the Act
and Guidance

Comment: Thirty nine commenters
expressed concern that recipients and
subrecipients must allocate additional
resources in order to comply with the
new requirements for subaward
reporting. They cited the need to change
business processes and systems to begin
to collect data that they are not
collecting now and do it electronically.
They also noted the continuing need for
resources to compile and report data
after that initial transition period. Most
of the commenters noted the fiscal
impact of subaward reporting and the
provision in the Transparency Act that
provides for recovering the additional
costs. Some State agencies expressed
concern that the increased
administration costs would deplete
resources available for program
purposes and some suggested that the
new requirement is an unfunded
mandate. Some institutions of higher
education noted that the limitation in
OMB Circular A-21 on recovery of
indirect costs could prevent them from
recovering those costs from their
Federal awards. Some State agencies

suggested that the costs should be
allocable as direct program costs. A
number of commenters were concerned
that the added burdens of reporting
could discourage some entities,
especially smaller subrecipient entities,
from applying for Federal grants.

Response: This guidance requires
only prime grant recipients to report to
the Federal Government on subawards
and executive compensation.
Nevertheless, we understand the
administrative changes and effort that
are associated with reporting on
subawards. As section (d)(2)(A) of the
Transparency Act provides, recipients
and subrecipients are allowed “to
allocate reasonable costs for the
collection and reporting of subaward
data as indirect costs.” We will assess
the overall cost impact of the new
requirements on recipients and
subrecipients, as well as their ability to
recover the indirect costs under current
limitations in statute, policy, program
regulations, or practice.

Comment: Nine commenters
suggested that it was premature to
propose the policy guidance. Among
reasons given were that we did not yet
provide details about all data elements
that will be required in each report of
an obligating action, the definitions of
the data elements, and the reporting
format and procedures that will be used.
A few commenters noted that the award
term in the proposed guidance referred
to a Web site at which entities would
submit subaward data but observed that
the site was not ready to receive data
and had no further details on what or
how to report. One commenter asked if
there was an exception process when
there are systems issues to be resolved.

Response: We revised the wording of
the award term to further clarify that the
Web site will be the source of the
detailed information on what to report
(i.e., the specific data elements and their
definitions) and how to report (i.e., the
formats and information technology
system features). That information will
be posted at the Web site before non-
Federal entities are required to report
data on subaward obligations. In
addition, the General Services
Administration’s Paperwork Reduction
Act information collection also provides
the specific data elements required for
Transparency Act reporting.

There is an important distinction to
be made between the policy guidance
contained in this Federal Register
notice and the operational details on
what and how to report. Under the
current statute, non-Federal entities will
be required to report subaward data, a
basic requirement that does not depend
on the specific data elements and
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procedural details. The policy guidance
and the award term it contains are the
means for having agencies formally
communicate that basic statutory
requirement to recipients and
subrecipients. Neither the guidance nor
the award term needs to contain the
operational details about the specific
data elements to be reported or how to
submit the data. Both need to be in
place now so that agencies can use the
award term to provide timely
notification to recipients and
subrecipients about their
responsibilities.

Nonetheless, we fully recognize that
the operational details also are very
important. To ensure adequate
opportunity for public comment, we
have published the data elements and
other details that affect the public.
Further, we have made every effort to
minimize the burden associated with
Transparency Act reporting, through
both pre-population of data and use of
an electronic system that facilitates
streamlined reporting [75 FR 43165—
43166]. With respect to the question
concerning the exception process, the
Transparency Act does not provide for
exceptions due to unresolved systems
issues.

Comment: Twenty two commenters
recommended delaying the January 1,
2009, date on which the Transparency
Act provided that subaward reporting
would begin. They stated that the
implementation timeframe was not
reasonable, especially since the
procedures for compiling and
submitting the data would not be set
until after completion of a pilot that had
not yet begun. Seven of the commenters
also recommended that OMB grant the
18-month extension to the deadline that
the Act allowed for subrecipients under
awards to State, local, and tribal
governments, if the Director of OMB
determined that compliance would
impose an undue burden for those
subrecipients.

Response: A subaward reporting pilot
was conducted in the Fall of 2008 to
assess the burden of subaward reporting
on recipients and subrecipients. The
results of the pilot were mixed and
showed that there were various
unresolved policy and procedural issues
surrounding subaward reporting. In
2009, the Recovery Act was enacted and
required reporting of funds awarded to
prime recipients, subrecipients and
vendors. The Recovery Act reporting
effort, which commenced in October
2009, served as a demonstration of
subaward reporting on a
governmentwide scale which is why we
consider it to be the pilot program for
subaward reporting envisioned by

paragraph (d)(1) of section 2 of the
Transparency Act. Various audits and
reviews have been conducted on
Recovery Act implementation. Some of
the reports from those reviews are
available on the Recovery.gov Web site
under the “Accountability” section and
include information on recipient
challenges with implementing reporting
requirements under the Recovery Act.
In a memorandum dated April 6, 2010
with the subject line “Open Government
Directive—Federal Spending
Transparency,” OMB established an
October 1, 2010 deadline for Federal
agencies to initiate subaward reporting
pursuant to the Transparency Act and
provide a timeline for additional
guidance to assist in meeting the goals
established in the memorandum.
Comment: Three commenters pointed
out that the proposed guidance did not
include a detailed implementation of a
Transparency Act provision that
provides an exemption from the
subaward reporting requirement for an
entity that demonstrates to the Director
of OMB that its gross income, from all
sources, did not exceed $300,000 in the
previous tax year. The Act provides for
the exemption until the Director
determines that the imposition of the
reporting requirement will not place an
undue burden on such entities. The
commenters noted that the guidance did
not disclose how to request a reporting
exemption, what proofs would be
required, and what evaluation factors
OMB would use in granting exemptions.
Response: The award term in
Appendix A to part 170 of the guidance
properly includes that exception to the
subaward reporting requirement.
Section 2(e) of the Transparency Act
allows the Director, OMB, to exempt
any entity that demonstrates its gross
income, from all sources, did not exceed
$300,000 in the entity’s previous tax
year, from reporting the first-tier
subaward information, until the Director
determines that the imposition of the
reporting requirement will not cause
undue burden on the entity. The
Director has exempted entities that fall
under this category at this time.
Comment: Two commenters raised
questions concerning the applicability
of the Paperwork Reduction Act (PRA).
One stated that the Transparency Act
and guidance did not comply with the
PRA. The other suggested that OMB
could not yet provide the PRA clearance
for the information collection associated
with subaward reporting, because the
data elements and format were not
specified in the guidance proposed on
2008.
Response: As stated in the response to
a previous comment, the nature of the

guidance is distinct from that of the
operational details. What requires PRA
clearance, as correctly noted by the
second commenter, are the data
elements and similar details for which
reporting burdens can be estimated. The
General Services Administration has
recently published the information
collections for public comment that
provide the specific data elements
required for Transparency Act reporting
of subawards and executive
compensation [75 FR 43165]. It is not
pertinent to the issuance of the guidance
in this Federal Register notice on the
basic statutory requirement to report.

Comment: With respect to the
requirement to report each action under
a subaward that obligates $25,000 or
more in Federal funding, ten
commenters recommended raising the
$25,000 threshold due to the potential
magnitude of the burdens, especially on
small entities. The commenters
suggested setting the threshold at
$100,000 or more, to be parallel with
their State’s reporting requirement, the
simplified acquisition threshold for
Federal procurement contracts, or the
threshold in OMB Circular A-133 at
which an entity must have a single
audit. One State agency asked if it could
request a waiver to increase that
threshold.

Response: We made no change to the
threshold in the guidance. The $25,000
threshold is set by the Transparency Act
and there is no provision in the statute
that authorizes a waiver to increase the
threshold.

Comment: Four commenters stated
that the new subaward reporting
requirement overlapped with at least
some Federal agencies’ existing
requirements for reporting on
subawards. As an example, one
commenter cited information about
subawards that applications to agencies
either contain or could be amended to
contain. Two non-Federal entities and
one Federal agency were concerned that
the existing and new requirements
could be redundant, thereby
unnecessarily increasing the burdens of
subaward reporting. One Federal agency
stated that it currently obtained
information about all subawards, and
not just those above the $25,000
threshold, and did not want to lose
insight into the subawards below
$25,000 due to the Transparency Act
threshold.

Response: Relatively few Federal
agency awarding offices currently obtain
the details about each subaward
obligation that they would need to do
the reporting under the Transparency
Act. Many agencies receive individual
applications that identify the applicant’s
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intent to make a subaward of a specified
amount if its application is successful.
However, the actual subaward recipient
may not be known at that time or, if
known, the amount that a successful
applicant obligates may not be the same
as it originally planned and proposed,
for various reasons (e.g., the Federal
award it receives may be for a lesser
amount than it proposed or it may
rebudget after receiving the award, as
pertinent Federal rules allow it to do
without the Federal agency’s prior
approval). Given that what the
application describes is only a plan, it
cannot serve as a definitive source of
information for Transparency Act
purposes. At this time, we are not
asking for reporting of subaward
information below the first-tier.

With respect to the relatively few
Federal awarding offices that do obtain
post-award data on actual subaward
obligations, we are directing those
agencies to take the necessary steps to
ensure that their recipients are not
required, due to the combination of
agency-specific and Transparency Act
reporting requirements, to submit the
same or similar data multiple times
during a given reporting period.

Comment: Five commenters asked
about the consequences of a
subrecipient’s noncompliance with
requirements related to the
Transparency Act. Two commenters
expressed concern that delivery of
essential services could be interrupted if
awards could not be made or payments
had to be suspended.

Response: After a subaward is made,
the range of consequences that may
result from the subrecipient’s material
failure to comply with a requirement
related to the Transparency Act should
be no different than it is for a material
failure to comply with other Federal
requirements. The same remedies are
available to the recipient and—should
the matter of a subrecipient entity’s
noncompliance become an issue for the
Federal Government—to a Federal
agency.

C. Comments Related to the
Applicability of the Guidance

Comment: One commenter stated that
the guidance should not apply to loan
guarantees because the definition of
“federal award” in the Transparency Act
does not explicitly mention them. The
commenter expressed concern that the
requirement in the guidance for lenders,
small businesses, and rural businesses
to obtain DUNS numbers could be an
added barrier to their participation in
U.S. Department of Agriculture (USDA)
rural development and Small Business
Administration (SBA) programs that

stimulate financing for small and rural
businesses. The commenter
recommended not applying the
guidance to loan guarantees under those
programs until a Federal Register notice
was published, with an opportunity to
comment, that proposed applying
Transparency Act requirements to those
programs specifically.

Response: Although the 2008 Federal
Register notice proposed applicability
of the guidance broadly to all of the
types of financial assistance subject to
the Transparency Act, we revised the
interim final guidance to implement at
this time only the reporting
requirements specifically for first-tier
subawards under grants and cooperative
agreements in light of these public
comments and concerns. We are
deferring to a later date the
implementation of subaward reporting
under other financial assistance subject
to the Act, which includes loans and
loan guarantees, as well as lower-tier
subawards.

We understand the legitimate concern
that additional administrative
requirements can have an impact on
financial assistance applicants and
recipients under any Federal program.
However, to publish a notice that lists
the hundreds of programs individually
would be unnecessary and impractical.

Comment: One Federal agency
suggested we make it clearer that
financial assistance provided through
assessed and voluntary contributions is
subject to the guidance, by explicitly
listing that type of assistance in the
proposed definition of “Federal
financial assistance subject to the
Transparency Act.” The definition in
section 33.325 of the proposed guidance
included them only implicitly, through
the inclusion of a category of “other
financial assistance transactions that
authorize the non-Federal entities’
expenditure of Federal funds.”

Response: We agree and made the
change to the guidance (in what now is
section 170.320).

Comment: A Federal agency
recommended that the guidance not
apply to loans, loan guarantees, interest
subsidies, and insurance that recipients
provide as subawards to subrecipients.
The agency stated that the Transparency
Act did not explicitly identify them as
subawards and their inclusion would be
inconsistent with coverage of the
administrative requirements for grants
to and agreements with educational and
other nonprofit organizations that are in
2 CFR part 215 (OMB Circular A-110).

Response: We did not revise the
guidance. The Act requires OMB to
“ensure that data regarding subawards
are disclosed in the same manner as

data regarding other Federal awards.”
The Transparency Act’s definition of
“federal award” includes types of
financial assistance awards that are not
subject to the administrative
requirements in 2 CFR part 215, and
therefore includes them both at the
prime tier between Federal agencies and
recipients and at lower tiers between
recipients and subrecipients. While only
subawards under grants and cooperative
agreements need to be reported at this
time, subawards under all types of
Federal financial assistance subject to
the Transparency Act will need to be
reported at a later date.

Comment: One Federal agency
expressed concern that it would be
difficult to provide an actual dollar
amount associated with a transfer of
title to Federally owned property.

Response: We revised the definition
of “Federal financial assistance subject
to the Transparency Act” in that section
(which now is section 170.320) to
clarify that the guidance does not apply
to transfers of title to Federally owned
property.

Comment: One Federal agency
suggested amending the proposed
guidance to explicitly exclude
Cooperative Research and Development
Agreements (CRDAs) under 15 U.S.C.
3710a from coverage under the
Transparency Act. CRDAs are
instruments authorized for use between
Federal laboratories and non-Federal
entities for technology transfer
purposes. The commenter noted that the
statute permits a Federal laboratory to
receive funds from a non-Federal entity
under a CRDA and expressed concern
that a funds transfer might be perceived
as a subaward to the Federal laboratory.

Response: We agree and made a
change to the definition of “Federal
financial assistance subject to the
Transparency Act” in that section
(which now is section 170.320) of the
guidance. The definition of “cooperative
research and development agreement”
in 15 U.S.C. 3710a excludes transactions
under which Federal funds are provided
to non-Federal entities. It also
distinguishes CRDAs, which are not
Federal financial assistance awards,
from cooperative agreements under the
Federal Grant and Gooperative
Agreement Act in 31 U.S.C., chapter 63.

Comment: One commenter noted that
the proposed guidance did not apply to
a Federal agency that receives an award
from another agency and asked whether
it would apply to an award that a
Federal agency receives from a non-
Federal entity.

Response: Yes, the guidance applies.
The non-Federal entity would have to
report the subaward. At this time, the
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non-Federal entity would not have to
report lower-tier subawards. To clarify
this, we revised the definition of “entity
in the award term that now is in
Appendix A to part 170.

Comment: One commenter stated that
it acts as a fund manager overseeing
accounts for Federal agencies into
which voluntary payments, court-
ordered settlements, fines, and other
sources of funds are deposited. It noted
that the Federal agency specifies the
entities to whom funds from those
accounts are obligated. The commenter
asked if it is the recipient in that case
and the other entities are the
subrecipients, or if the entities to whom
it awards the funds are the prime
recipients because the Federal agency
makes the funding decisions.

Response: If the funds cited in the
comment are available for obligation or
reobligation for Federal program
purposes, this situation is somewhat
similar to that of a grant under which
the recipient is authorized to: (1) Make
loans for program purposes to
subrecipients; (2) merge the funds
received from those subrecipients’ loan
payments back into the corpus of grant
funding; and (3) use those repaid funds
to make new loans. In both that case and
the case raised by the commenter, the
non-Federal entity that manages Federal
agency funds that are available for
program purposes is the recipient. The
entities that receive the funds that the
recipient obligates or reobligates are
subrecipients.

Comment: One commenter suggested
not applying the reporting requirement
below the first-tier of subawards under
mandatory programs such as block and
formula grants and other types of
assistance to State, local, and tribal
governments.

Response: The Transparency Act does
not authorize a limitation on the
reporting requirement to the first-tier of
subawards. At this time, however, we
are deferring to a later date the
implementation of the reporting
requirement below the first-tier.

Comment: Six commenters asked
whether the requirements in the
guidance applied to prior program
announcements, awards, and
subawards. One of the commenters
pointed out that an applicant who
already had applied in response to a
previously issued announcement might
have decided not to apply if it had been
informed about the Transparency Act
requirements prior to doing so. Others
noted they would need to amend
previously issued awards if the
requirements applied to them.

Response: New Federal, non-Recovery
Act funded grant awards and

2

cooperative agreements with an award
date on or after October 1, 2010, and
resulting first-tier subawards, are subject
to the reporting requirements in this
guidance. New Federal grants and
cooperative agreements are grants and
cooperative agreements with a new
Federal Award Identification Number
(FAIN) as of October 1, 2010. They do
not include obligating actions on or after
October 1, 2010, that provide additional
funding under continuing grants and
cooperative agreements awarded in
prior fiscal years.

D. Other Comments

Comment: Two commenters raised
questions about the dates in the
proposed paragraph 33.200(a)(2). One
commenter asked what was meant by
the effective date of the part cited in
paragraph (a)(2)(i). The other
commenter recommended changing the
date in paragraph (a)(2)(ii). That
paragraph required a Federal agency to
incorporate Transparency Act
requirements into a program
announcement or other application
instructions if awards would be made
after October 1, 2008, in response to
applications using those instructions.
The commenter recommended changing
the date to December 31, 2008.

Response: The guidance in 2 CFR part
170 is effective today, with its
publication in the Federal Register. We
revised the date in paragraph
170.200(a)(2)(ii) to October 1, 2010.

Comment: Three commenters noted
that some entities may want to take
advantage of the flexibility that the
award term in the proposed guidance
gave a recipient to either: (1) Pass the
responsibility for reporting on lower-tier
subawards to the subrecipients who
made those subawards; or (2) do that
reporting itself, which would require
the recipient to collect the information
from lower-tier subrecipients. One, a
State agency, stated that it maintains a
complete data base that should be
sufficient to meet the Transparency Act
requirements.

Response: We recognize the burdens
associated with subaward reporting and
understand that programs and
organizations differ. However, prime
recipients will not have the option to
delegate reporting of subgrant
information to their subrecipients. We
believe that this may help reduce
reporting burden on subaward
recipients.

Comment: Six commenters asked for
clarification on the meaning of the
phrases “date of obligation” and
“obligating action” used in the award
term in the proposed section 33.220
with respect to subawards. Two

commenters asked how the date of
obligation would be defined for a
subaward that allowed reimbursement
of pre-award costs a subrecipient
incurred on or after a “start date” that
was prior to the date on which the
subaward was signed.

Response: With respect to a subaward,
an obligating action is a transaction that
makes available to the subrecipient a
known amount of funding for program
purposes. Examples include a new
subaward, an incremental funding
amendment that increases the total
amount of a subaward, or a quarterly
allotment under a formula grant
program.

We made no change to the guidance,
since “obligations” is a well established
term in OMB’s guidance on
administrative requirements for grants
and agreements (2 CFR part 215 and the
common rule that Federal agencies
adopted to implement OMB Circular A—
102). Under most Federal grants and
cooperative agreements, recipients
regularly report amounts of “unobligated
balances” to Federal agencies on the
standard financial reporting forms.

The date of obligation for a subaward
is the date on which the recipient
authorizes the subrecipient to incur
costs against the known amount it
obligates, and does so in a way that
legally obliges the recipient to provide
funds to cover costs that are incurred in
accordance with the subaward’s terms
and conditions. That date usually is
associated with the signature of a formal
document, either the initial subaward or
an amendment to it. That is distinct
from the “start date” cited in the
example of pre-award costs, since we
assume that the subrecipient incurs
those costs at its own risk, in
anticipation of the subaward, and that
the recipient has no legal obligation—
until it signs the subaward—to provide
award funds to cover those costs.

Comment: Eight commenters
questioned whether the guidance
required reporting of obligations or
disbursements as the award amounts.
One commenter recommended that
recipients and subrecipients report
“expenditures,” the term used in the
Transparency Act. Four State agencies
asked how “obligations” would be
determined in some programs that
adjust the amount a subrecipient
receives at some time after the initial
obligation. One of the agencies cited the
example of the school lunch program,
under which the amount obligated is
not known until after the subrecipient
expends the funds.

Response: The guidance requires
reporting of each obligation, rather than
each disbursement against the amount
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obligated. If a recipient obligates a
specific known amount for a subaward,
even if it may be adjusted later, it must
report the obligation when it is made.
For a program like the school lunch
program, however, where the initial
subaward provides the subrecipient
with an open-ended authorization of
unspecified amount, the obligation date
corresponds to the date on which the
amount of the obligation is specified.
Reporting is required by the end of the
month following the month in which
the subaward obligation was made.

Comment: One commenter
recommended revising the requirement
to report each obligating action within
30 days of the date of obligation. The
commenter suggested allowing reporting
quarterly, semiannually, or annually.

Response: We changed the guidance
and award term to require obligations to
be reported no later than the end of the
month following the month of the
obligation. For example, if a subaward
is made on October 2, 2010, the
subaward information must be reported
by no later than November 30, 2010.

Comment: Ten commenters requested
additional clarification about the
difference between a subaward, which
must be reported under the
Transparency Act, and procurement
under an award, which is not subject to
the reporting requirement.

Response: It is worth noting that
recipients for many years have had to
judge whether a transaction under their
Federal award was a subaward or a
procurement action. That is because a
recipient must include different
requirements in a subaward than it does
in a procurement under an award, in
accordance with the administrative
requirements in 2 CFR part 215 (OMB
Circular A 110) or the common rule
implementing OMB Circular A 102.
Also, when the transaction provides
funds to a for-profit entity, the recipient
must properly take into account
whether the transaction would be more
characteristic of a vendor relationship
than a subrecipient under _ .210 of
OMB Circular A-133. The judgments a
recipient must make to decide whether
a lower tier agreement is a subaward or
procurement for Transparency Act
reporting purposes are the same as the
judgments it makes to establish which
terms and conditions to include in the
agreement. Prime recipients should refer
to awarding agency supplemental
guidance, if any, in making such a
determination.

Two examples may help clarify the
distinction, which is based on the
purpose of the transaction between the
recipient or subrecipient and the entity
at the next lower tier. If the purpose of

the lower-tier transaction is the same as
the purpose of the substantive program
supported by the Federal award at the
prime tier, so that the recipient through
that lower tier transaction is in effect
handing a portion of the substantive
program over to the lower-tier entity for
performance, the lower-tier transaction
is a subaward. The two examples
follow:

e Example 1: Provision of health
services. A Federal program provides
funding to State agencies to deliver a
variety of services for older citizens. If
the State provides funds to a third party
to carry out a type of service (e.g.,
mental health services) that is
authorized under the program and the
State otherwise might deliver itself, the
agreement is a subaward because the
third party is carrying out substantive
programmatic activity that is the
purpose of the Federal award. If a
recipient or subrecipient obtains the
services of a third party to help in
designing public service
announcements or developing
educational materials about the
program—goods or services that the
State or subrecipient needs to carry out
the program that is the purpose of the
award—that would be a procurement
under the award or subaward.

e Example 2: Research. An agency
makes an award to a university to
investigate basic physics to understand
why certain materials have the
properties they do. To do some of the
experiments, the university researchers
need an instrument that does not yet
exist. The university provides funding
under the Federal award to a small firm
to carry out a research and development
project and develop an instrument. The
award to the firm has the purpose of
instrument development, and does not
have the same purpose as the Federal
award. The award to the firm is a
procurement action. If the university
instead made an award to the firm to
perform some of the basic research on
physics of materials that is the
substantive program purpose of the
Federal award, and the recipient
determines it does not have a vendor
relationship with the firm under this
award as described in Sec. _ .210 of the
attachment to OMB Circular A-133, the
award to the firm would be a subaward.

Comment: One commenter from a
State agency said that it is unclear
whether Medicaid is considered Federal
financial assistance for the purposes of
the subaward reporting requirement.

Response: There are no program
exemptions under this guidance even
though there are other types of
exemptions which are described in the
guidance. If a state makes a subaward

under a grant or cooperative agreement
to an entity other than an individual
who is a natural person, the subaward

is $25,000 or more, and no exemptions
apply, the state would need to report the
subaward.

Comment: Three commenters raised
issues with wording in the award term
in the proposed section 33.220 that
related to the $25,000 reporting
threshold for subawards. Two
commenters asked for clarification on
the meaning of “life of the subaward,” as
that phrase was used, both in the award
term and the associated guidance to
Federal agencies on use of the award
term. Another commenter suggested that
readers might perceive “$25,000 over
the life of the subaward” to be
inconsistent with “each action that
obligates $25,000 or more in Federal
funding.” One of the commenters also
suggested consistent wording to replace
“a total value of $25,000” in one
paragraph and “in that range” in another
paragraph.

Response: With respect to the
comment concerning the apparent
inconsistency between “a total value of
25,000” and “each action that obligates
$25,000 or more in Federal funding,” it
should be noted that the two phrases
refer to related but different
requirements addressing lower-tier
subaward reporting. We have revised
the interim final guidance to show that
only recipient reporting of first-tier
subawards will be required at this time,
and therefore, the comment is no longer
relevant. We have replaced the phrase
“life of the subaward” with alternative
wording that more clearly specifies
when a recipient must include the
Transparency Act reporting requirement
in a subaward it makes to a
subrecipient. For new Federal grants or
cooperative agreements as of October 1,
2010, if the initial award is $25,000 or
more, reporting of subaward
information is required. If the initial
award is below $25,000 but subsequent
award modifications result in a total
award of $25,000 or more, the award is
subject to the reporting requirements, as
of the date the award exceeds $25,000.
If the initial award is $25,000 or more,
but funding is subsequently de-
obligated such that the total award
amount falls below $25,000, the award
continues to be subject to the reporting
requirements of the Transparency Act.

Comment: One commenter asked for
clarification concerning reporting
requirements for incrementally funded
subawards. The commenter gave as an
example a subaward that a recipient
expected to exceed $25,000 over the
duration of the subaward, but for which
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the initial obligation was less than
$25,000.

Response: Each action that obligates
$25,000 or more in Federal funds must
be reported.

Comment: Three commenters asked
whether a recipient or subrecipient
would be required to report a downward
adjustment in the amount of a subaward
it had made previously.

Response: We made no change to the
guidance. The award term that now is
in section Appendix A to part 170 of the
guidance refers recipients and
subrecipients to the web site at which
data submission instructions will be
posted. Those instructions will include
the specific data elements and their
definitions that, as discussed in Section
I of this Federal Register notice, have
been established through a separate
process under the Paperwork Reduction
Act [75 FR 43165]. The instructions will
address whether reporting of reductions
in subaward amounts, sometimes called
“deobligations,” are a subcategory of
obligations to be reported.

Comment: One commenter asked
about the requirement to submit
changed information other than
subaward amounts, such as a change in
subrecipient information.

Response: If the information that was
reported was correct at the time it was
reported and changed at a later date,
there would be no need to subsequently
revise the information in previously
submitted reports. The updated
information would be included in
reports of subsequent obligations under
the same subaward, however.

That is distinct from a case in which
a recipient later discovers that
information it reported was erroneous at
the time it was reported. Questions
concerning error corrections in that case
are being considered by the interagency
group developing the data elements and
information technology systems for
subaward reporting. As discussed in the
response to the previous comment, the
process for resolving those issues will
include an opportunity for public input.

Comment: Four commenters asked
how one would report subawards to
recipients with multiple Federal
funding sources. One commenter asked
if the amount of funding from each
program listed in the Catalog of Federal
Domestic Assistance (CFDA) would
need to be reported.

Response: Each action that obligates
$25,000 or more in Federal funding
would need to be separately reported.
For new Federal grants or cooperative
agreements as of October 1, 2010, if the
initial award is $25,000 or more,
reporting of subaward information is
required. If the initial award is below

$25,000 but subsequent award
modifications result in a total award of
$25,000 or more, the award is subject to
the reporting requirements, as of the
date the award exceeds $25,000. If the
initial award exceeds $25,000 but
funding is subsequently de-obligated
such that the total award amount falls
below $25,000, the award continues to
be subject to the reporting requirements
of the Transparency Act. If a single
action obligates funding from multiple
programs, the data submitted for that
action would include the CFDA number
for the program that is the predominant
source of the Federal funding. If a
program’s funding is obligated by a
separate amendment to the same
subaward agreement that provides other
programs’ funding, however, then the
data reported for each amendment to the
agreement would include the CFDA
number of the program that provided
the funding for that amendment.

Comment: One commenter asked
whether, in light of the new reporting
requirements, a subrecipient would be
subject to Federal audit requirements if
it received $500,000 or more either from
a single program or a combination of
programs.

Response: The new reporting
requirements under the Transparency
Act do not change the audit
requirements in OMB Circular A-133,
section  .200, that apply to a non-
Federal entity that expends $500,000 or
more in “federal awards” (which the
Circular defines to include Federal
financial assistance received indirectly
through pass-through entities).

III. Next Steps

Federal agencies that award Federal
financial assistance subject to the
Transparency Act will implement the
interim final guidance in 2 CFR part 170
through their regulations, internal
policy guidance to awarding offices,
program announcements and
application instructions, and the award
term that now is in section Appendix A
to part 170. The General Services
Administration has recently published
in the Federal Register with an
opportunity for public comment the
information collections that provide the
specific data elements required for
Transparency Act reporting of
subawards and executive compensation
[75 FR 43165]. The information
collections will be modified as
appropriate in response to public
comments and published with any other
operational guidelines before recipients
begin reporting data on subawards.

List of Subjects in 2 CFR Part 170

Business and industry, Colleges and
universities, Cooperative agreements,
Farmers, Federal aid programs, Grant
programs, Grants administration,
Hospitals, Indians, Insurance,
International organizations, Loan
programs, Nonprofit organizations,
Reporting and recordkeeping
requirements, State and local
governments, Subsidies.

Danny Werfel,
Controller.

Authority and Issuance

m For the reasons set forth above, the
Office of Management and Budget
amends 2 CFR chapter I by adding part
170 to read as follows:

PART 170—REPORTING SUBAWARD
AND EXECUTIVE COMPENSATION
INFORMATION

Sec.

Subpart A—General

170.100 Purposes of this part.

170.105 Types of awards to which this part
applies.

170.110 Types of entities to which this part
applies.

170.115 Deviations.

Subpart B—Policy

170.200 Requirements for program
announcements, regulations, and
application instructions.

170.220 Award term

Subpart C—Definitions

170.300

170.305

170.310

170.315 Executive

170.320 Federal financial assistance
subject to the Transparency Act.

170.325 Subaward.

170.330 Total compensation.

Appendix A to Part 1770—Award Term

Agency.
Award.
Entity.

Authority: Pub. L. 109-282; 31 U.S.C.
6102.

Subpart A—General

§170.100 Purposes of this part.

This part provides guidance to
agencies to establish requirements for
recipients’ reporting of information on
subawards and executive total
compensation, as required by the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282), as amended by section 6202 of
Public Law 110-252, hereafter referred
to as “the Transparency Act”.

§170.105 Types of awards to which this
part applies.

This part applies to an agency’s
grants, cooperative agreements, loans,
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and other forms of Federal financial
assistance subject to the Transparency
Act, as defined in § 170.320.

§170.110 Types of entities to which this
part applies.

(a) General. Through an agency’s
implementation of the guidance in this
part, this part applies to all entities,
other than those excepted in paragraph
(b) of this section, that—

(1) Apply for or receive agency
awards; or

(2) Receive subawards under those
awards.

(b) Exceptions. (1) None of the
requirements in this part apply to an
individual who applies for or receives
an award as a natural person (i.e.,
unrelated to any business or non-profit
organization he or she may own or
operate in his or her name).

(2) None of the requirements
regarding reporting names and total
compensation of an entity’s five most
highly compensated executives apply
unless in the entity’s preceding fiscal
year, it received—

(i) 80 percent or more of its annual
gross revenue in Federal procurement
contracts (and subcontracts) and Federal
financial assistance awards subject to
the Transparency Act, as defined at
§170.320 (and subawards); and

(ii) $25,000,000 or more in annual
gross revenue from Federal procurement
contracts (and subcontracts) and Federal
financial assistance awards subject to
the Transparency Act, as defined at
§170.320; and

(3) The public does not have access to
information about the compensation of
the senior executives through periodic
reports filed under section 13(a) or 15(d)
of the Securities Exchange Act of 1934
(15 U.S.C. 78m(a), 780(d)) or section
6104 of the Internal Revenue Code of
1986.

§170.115 Deviations.

Deviations from this part require the
prior approval of the Office of
Management and Budget (OMB).

Subpart B—Policy

§170.200 Requirements for program
announcements, regulations, and
application instructions.

(a) Each agency that makes awards of
Federal financial assistance subject to
the Transparency Act must include the
requirements described in paragraph (b)
of this section in each program
announcement, regulation, or other
issuance containing instructions for
applicants:

(1) Under which awards may be made
that are subject to Transparency Act
reporting requirements; and

(2) That either:

(i) Is issued on or after the effective
date of this part; or

(ii) Has application or plan due dates
after October 1, 2010.

(b) The program announcement,
regulation, or other issuance must
require each entity that applies and does
not have an exception under
§170.110(b) to ensure they have the
necessary processes and systems in
place to comply with the reporting
requirements should they receive
funding.

(c) Federal agencies that obtain post-
award data on subaward obligations
outside of this policy should take the
necessary steps to ensure that their
recipients are not required, due to the
combination of agency-specific and
Transparency Act reporting
requirements, to submit the same or
similar data multiple times during a
given reporting period.

§170.220 Award term.

(a) To accomplish the purposes
described in § 170.100, an agency must
include the award term in Appendix A
to this part in each award to a non-
Federal entity under which the total
funding will include $25,000 or more in
Federal funding at any time during the
project or program period.

(b) An agency—

(1) Consistent with paragraph (a) of
this section, is not required to include
the award term in Appendix A to this
part if it determines that there is no
possibility that the total amount of
Federal funding under the award will
equal or exceed $25,000. However, the
agency must subsequently amend the
award to add the award term if changes
in circumstances increase the total
Federal funding under the award to
$25,000 or more during the project or
program period.

Subpart C—Definitions

§170.300 Agency.

Agency means a Federal agency as
defined at 5 U.S.C. 551(1) and further
clarified by 5 U.S.C. 552(f).

§170.305 Award.

Award, for the purposes of this part,
effective October 1, 2010, means a grant
or cooperative agreement. On future
dates to be specified by OMB in policy
memoranda available at the OMB Web
site, award also will include other types
of awards of Federal financial assistance
subject to the Transparency Act, as
defined in § 170.320.

§170.310 Entity.

Entity has the meaning given in 2 CFR
part 25.

§170.315 Executive.

Executive means officers, managing
partners, or any other employees in
management positions.

§170.320 Federal financial assistance
subject to the Transparency Act.

Federal financial assistance subject to
the Transparency Act means assistance
that non-Federal entities described in
§170.105 receive or administer in the
form of—

(a) Grants;

(b) Cooperative agreements (which
does not include cooperative research
and development agreements pursuant
to the Federal Technology Transfer Act
of 1986, as amended (15 U.S.C. 3710a));

(c) Loans;

(d) Loan guarantees;

(e) Subsidies;

(f) Insurance;

(g) Food commodities;

(h) Direct appropriations;

(i) Assessed and voluntary
contributions; and

(j) Other financial assistance
transactions that authorize the non-
Federal entities’ expenditure of Federal
funds.

(b) Does not include—

(1) Technical assistance, which
provides services in lieu of money;

(2) A transfer of title to Federally
owned property provided in lieu of
money, even if the award is called a
grant;

(3) Any classified award; or

(4) Any award funded in whole or in
part with Recovery funds, as defined in
section 1512 of the American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5).

§170.325 Subaward.

Subaward has the meaning given in
paragraph e.3 of the award term in
Appendix A to this part.

170.330 Total compensation.

Total Compensation has the meaning
given in paragraph e.5 of the award term
in Appendix A to this part.

Appendix A to Part 170—Award Term

I. Reporting Subawards and Executive
Compensation.

a. Reporting of first-tier subawards.

1. Applicability. Unless you are exempt as
provided in paragraph d. of this award term,
you must report each action that obligates
$25,000 or more in Federal funds that does
not include Recovery funds (as defined in
section 1512(a)(2) of the American Recovery
and Reinvestment Act of 2009, Pub. L.
111-5) for a subaward to an entity (see
definitions in paragraph e. of this award
term).

2. Where and when to report.

i. You must report each obligating action
described in paragraph a.1. of this award
term to http://www.fsrs.gov.
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ii. For subaward information, report no
later than the end of the month following the
month in which the obligation was made.
(For example, if the obligation was made on
November 7, 2010, the obligation must be
reported by no later than December 31, 2010.)

3. What to report. You must report the
information about each obligating action that
the submission instructions posted at
http://www.fsrs.gov specify.

b. Reporting Total Compensation of
Recipient Executives.

1. Applicability and what to report. You
must report total compensation for each of
your five most highly compensated
executives for the preceding completed fiscal
year, if—

i. the total Federal funding authorized to
date under this award is $25,000 or more;

ii. in the preceding fiscal year, you
received—

(A) 80 percent or more of your annual gross
revenues from Federal procurement contracts
(and subcontracts) and Federal financial
assistance subject to the Transparency Act, as
defined at 2 CFR 170.320 (and subawards);
and

(B) $25,000,000 or more in annual gross
revenues from Federal procurement contracts
(and subcontracts) and Federal financial
assistance subject to the Transparency Act, as
defined at 2 CFR 170.320 (and subawards);
and

iii. The public does not have access to
information about the compensation of the
executives through periodic reports filed
under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a),
780(d)) or section 6104 of the Internal
Revenue Code of 1986. (To determine if the
public has access to the compensation
information, see the U.S. Security and
Exchange Commission total compensation
filings at http://www.sec.gov/answers/
execomp.htm.)

2. Where and when to report. You must
report executive total compensation
described in paragraph b.1. of this award
term:

i. As part of your registration profile at
http://www.ccr.gov.

ii. By the end of the month following the
month in which this award is made, and
annually thereafter.

c. Reporting of Total Compensation of
Subrecipient Executives.

1. Applicability and what to report. Unless
you are exempt as provided in paragraph d.
of this award term, for each first-tier
subrecipient under this award, you shall
report the names and total compensation of
each of the subrecipient’s five most highly
compensated executives for the
subrecipient’s preceding completed fiscal
year, if—

i. in the subrecipient’s preceding fiscal
year, the subrecipient received—

(A) 80 percent or more of its annual gross
revenues from Federal procurement contracts
(and subcontracts) and Federal financial
assistance subject to the Transparency Act, as
defined at 2 CFR 170.320 (and subawards);
and

(B) $25,000,000 or more in annual gross
revenues from Federal procurement contracts
(and subcontracts), and Federal financial

assistance subject to the Transparency Act
(and subawards); and

ii. The public does not have access to
information about the compensation of the
executives through periodic reports filed
under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a),
780(d)) or section 6104 of the Internal
Revenue Code of 1986. (To determine if the
public has access to the compensation
information, see the U.S. Security and
Exchange Commission total compensation
filings at http://www.sec.gov/answers/
execomp.htm.)

2. Where and when to report. You must
report subrecipient executive total
compensation described in paragraph c.1. of
this award term:

i. To the recipient.

ii. By the end of the month following the

month during which you make the subaward.

For example, if a subaward is obligated on
any date during the month of October of a
given year (i.e., between October 1 and 31),
you must report any required compensation
information of the subrecipient by November
30 of that year.

d. Exemptions

If, in the previous tax year, you had gross
income, from all sources, under $300,000,
you are exempt from the requirements to
report:

i. Subawards,

and

ii. The total compensation of the five most
highly compensated executives of any
subrecipient.

e. Definitions. For purposes of this award
term:

1. Entity means all of the following, as
defined in 2 CFR part 25:

i. A Governmental organization, which is
a State, local government, or Indian tribe;

ii. A foreign public entity;

iii. A domestic or foreign nonprofit
organization;

iv. A domestic or foreign for-profit
organization;

v. A Federal agency, but only as a
subrecipient under an award or subaward to
a non-Federal entity.

2. Executive means officers, managing
partners, or any other employees in
management positions.

3. Subaward:

i. This term means a legal instrument to
provide support for the performance of any
portion of the substantive project or program
for which you received this award and that
you as the recipient award to an eligible
subrecipient.

ii. The term does not include your
procurement of property and services needed
to carry out the project or program (for
further explanation, see Sec. _ .210 of the
attachment to OMB Circular A-133, “Audits
of States, Local Governments, and Non-Profit
Organizations”).

iii. A subaward may be provided through
any legal agreement, including an agreement
that you or a subrecipient considers a
contract.

4. Subrecipient means an entity that:

i. Receives a subaward from you (the
recipient) under this award; and

ii. Is accountable to you for the use of the
Federal funds provided by the subaward.

5. Total compensation means the cash and
noncash dollar value earned by the executive
during the recipient’s or subrecipient’s
preceding fiscal year and includes the
following (for more information see 17 CFR
229.402(c)(2)):

i. Salary and bonus.

ii. Awards of stock, stock options, and
stock appreciation rights. Use the dollar
amount recognized for financial statement
reporting purposes with respect to the fiscal
year in accordance with the Statement of
Financial Accounting Standards No. 123
(Revised 2004) (FAS 123R), Shared Based
Payments.

iii. Earnings for services under non-equity
incentive plans. This does not include group
life, health, hospitalization or medical
reimbursement plans that do not
discriminate in favor of executives, and are
available generally to all salaried employees.

iv. Change in pension value. This is the
change in present value of defined benefit
and actuarial pension plans.

v. Above-market earnings on deferred
compensation which is not tax-qualified.

vi. Other compensation, if the aggregate
value of all such other compensation (e.g.
severance, termination payments, value of
life insurance paid on behalf of the
employee, perquisites or property) for the
executive exceeds $10,000.

[FR Doc. 2010-22705 Filed 9-13—10; 8:45 am]
BILLING CODE 3110-01-P

OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Subtitle A, Chapter I, and Part
25

Financial Assistance Use of Universal
Identifier and Central Contractor
Registration

AGENCY: Office of Federal Financial
Management, Office of Management and
Budget.

ACTION: Final guidance.

SUMMARY: OMB is issuing guidance to
Federal agencies concerning two
requirements for financial assistance
applicants and recipients, and one
requirement for first-tier subrecipients.
An agency under the guidance must
require applicants other than
individuals, with some specific
exceptions, to have Dun and Bradstreet
Data Universal Numbering System
(DUNS) numbers and maintain current
registrations in the Central Contractor
Registration (CCR) database. An agency
must require applicants and recipients
of grants and cooperative agreements to
comply with the DUNS number and
CCR requirements by October 1, 2010
and require applicants and recipients of
all other financial assistance types to
comply by October 1, 2011. The
guidance provides standard wording for
a new award term that each agency must
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include in its financial assistance
awards to require recipients to maintain
current CCR registrations, which
requires that they also have DUNS
numbers. The guidance also specifies
that each recipient may make subawards
only to entities that have DUNS
numbers.

DATES: Effective September 14, 2010.
FOR FURTHER INFORMATION CONTACT:
Marguerite Pridgen, Office of Federal
Financial Management, Office of
Management and Budget, telephone
(202) 395-7844.

SUPPLEMENTARY INFORMATION:

I. Summary of Changes

On February 18, 2010 (75 FR 7316),
OMB proposed a number of changes to
title 2 of the Code of Federal
Regulations (2 CFR). Some of the
proposed changes were to provide new
guidance to agencies that was needed to
implement section 872 of the Duncan
Hunter National Defense Authorization
Act for Fiscal Year 2009 (Pub. L. 110—
417, hereafter referred to as “section
872”), as that statute applies to grants.
Some of the other proposed changes
were to update guidance that existed
elsewhere and relocate it in 2 CFR to
provide needed context for the new
guidance implementing section 872.
The remaining changes were
administrative in nature, to create seven
subchapters in 2 CFR, Chapter [, as a
better organizational framework for
existing and future content in that
chapter.

OMB now is finalizing some of those
proposed changes, with the rest to
follow separately. The substantive
changes being finalized relate to the use
of DUNS numbers and registration in
the CCR. These changes are being
finalized separately and expedited
because they will enhance the quality of
information available to the public
when recipients begin on October 1,
2010 to report information on
subawards, as required by the Federal
Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282, as amended, hereafter referred to as
“the Transparency Act”). OMB also is
finalizing the administrative changes
proposed in February 2010, by creating
the new subchapters in 2 CFR, Chapter
I

IL. Relationship to Existing
Requirements

The requirement for applicants to
have DUNS numbers is not new. OMB
established the DUNS requirement for
applicants for grants or cooperative
agreements in 2003. The policy was
published in the Federal Register [68

FR 38402] and communicated to Federal
agencies in OMB Memorandum M-03—
16. The requirement was broadened to
include applicants for other types of
Federal financial assistance subject to
the Transparency Act in 2008, in OMB
Memorandum 08-19. Therefore, the sole
effect of the guidance following this
preamble is to relocate the requirement
in the Code of Federal Regulations, in 2
CFR part 25.

There are several existing
requirements concerning applicants’
registration in the CCR. For example, an
applicant must be registered in CCR if
it wants to submit its applications
electronically through Grants.gov. In
another example, several providers of
payment management services require
that recipients be registered in CCR
before receiving payments. As yet
another example, OMB Memorandum
M-09-10 required applicants for
funding under the American Recovery
and Reinvestment Act of 2009 (Pub. L.
111-5, hereafter referred to as “the
Recovery Act”) to register in CCR. The
guidance following this preamble
broadens the existing requirements to
all other applicants for Federal financial
assistance awards subject to the
Transparency Act.

Similarly, the requirement for
recipients to maintain their registration
in the CCR throughout the period of
performance under their awards is not
entirely new. The final OMB guidance
on reporting under the Recovery Act,
OMB Memorandum M—-09-21, requires
recipients to register in CCR in order to
access the FederalReporting.gov site at
which they must report. That
memorandum also allows a recipient to
delegate some reporting responsibilities
to its first-tier subrecipients, in which
case those subrecipients must register in
the CCR in order to report (a first-tier
subrecipient is one that receives a
subaward directly from the prime
recipient, as distinct from a lower-tier
subrecipient that receives a subaward
from another subrecipient). For prime
recipients, the guidance following this
preamble broadens the existing
Recovery Act requirement to recipients
of other awards subject to the
Transparency Act. Although the
guidance proposed in February 2010
would have broadened the CCR
requirement to first-tier subrecipients,
the final guidance being adopted at this
time does not require CCR registration
for any subrecipients.

The standard award term that
agencies must use to communicate the
DUNS and CCR requirements to
recipients is new. It will help ensure
Government-wide uniformity, a benefit

for recipients that receive awards from
multiple agencies.

Applicants and recipients of grants
and cooperative agreements must
comply with the policy by October 1,
2010. Applicants and recipients of all
other financial assistance types must
comply by a date to be provided by the
agency.

III. Comments and Responses

We received comments on the
proposed guidance in 2 CFR part 25
from three State agencies and three
Federal agencies. We considered the
comments in developing the final
guidance, which closely parallels the
proposed guidance. We made some
changes based on the recommendations
and others for clarity. The following
paragraphs summarize the comments
and our responses:

Comment: Three State agencies
commented on the requirements for
first-tier subrecipients in the award term
in Appendix A to the proposed 2 CFR
part 25. Two agencies cited burdens on
subrecipients and the Transparency
Act’s definition of “Federal award” as
reasons to exempt a subrecipient from
the requirement to register in the CCR
if the amount of the subaward is
$25,000 or less. The third agency asked
whether the prime recipient would be
required to submit verification of
subrecipients’ compliance with the CCR
requirement to the Federal agency and,
if so, how frequently it would be
required to do so. One of the agencies
also recommended exempting
subrecipients with awards of $25,000 or
less from the requirement to obtain a
DUNS number.

Response: Agree in part. We revised
the final guidance so that there is no
requirement at this time for any
subrecipient to register in the CCR.
Concerning the requirement for first-tier
subrecipients to obtain a DUNS number,
we did not adopt a $25,000 threshold.
The DUNS number still is the only
identifier with the advantages that led
us to establish it in 2003 as the
universal identifier for recipients of
grants and cooperative agreements (see
the preamble to 68 FR 38403, June 27,
2003). We do not agree that the one-time
requirement to obtain a DUNS number
is an undue hardship. We appreciate
that first-tier subrecipients who are not
also prime recipients of other Federal
awards may need to adjust their
procedures and systems initially to
accommodate the DUNS number
requirement, but we believe that the
long-term benefits to transparency
justify those changes.

Comment: Two Federal agencies
commented on the definition of “award”
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in section 25.305 of the proposed 2 CFR
part 25. One agency questioned whether
excluding technical assistance and
transfers of Federally owned property
from the definition could have the
inadvertent effect of exempting them
from the effects of suspension and
debarment actions taken under 2 CFR
part 180, in which the term
“nonprocurement transaction” is
defined in a way that would include
them. The second agency suggested
adding the words “for the purposes of
this part” to the definition.

Response: Agree to add “for the
purposes of this part” for added clarity,
as the term “award” must be defined in
each part of 2 CFR in a way that
conforms to the purpose of that part. For
example, the definitions of “award” in 2
CFR parts 182 and 225 differ
significantly. Part 182 implements the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701-707, as amended) and
defines “award” to include grants and
cooperative agreements. The definition
of “award” in 2 CFR part 225, “Cost
Principles for State, Local, and Indian
Tribal Governments (OMB Circular A—
87),” includes not only grants and other
financial assistance awards but also cost
reimbursement contracts, because that
part specifies principles and standards
for determining costs for that wider
range of Federal funding instruments.

Comment: A Federal agency suggested
that we delete paragraph 25.200(a)(2) in
the proposed 2 CFR part 25 because it
would be burdensome for an agency to
modify every program announcement it
already had issued under which it
anticipated making awards after October
1, 2010. It further noted that the
wording included some announcements
under which applications already had
been submitted.

Response: We disagree. We did not
delete paragraph 25.200(a)(2), as
suggested. We revised it to require
agencies to notify potential applicants
only in previously issued
announcements that have due dates for
applications or plans after October 1,
2010, and not all announcements under
which awards would be made after that
date. This does not change the fact that
all new awards, as defined in the policy,
after October 1, 2010 must reflect this
reporting requirement. Providing
potential applicants with more complete
information about the requirements
with which they will have to comply if
their applications are successful is
important, in order to enable them to
make better informed decisions on
whether to invest the time and expense
in preparing applications. That benefit
for potential applicants justifies the
burdens on agencies associated with

issuing amendments to the previously
issued announcements.

List of Subjects in 2 CFR Part 25

Administrative practice and
procedures, Grants administration,
Grant programs, Loan programs.

Danny Werfel,
Controller.

Authority and Issuance

m For the reasons set forth above, the
Office of Management and Budget
amends 2 CFR, subtitle A, as follows:

SUBTITLE A

PARTS 2-99—[TRANSFERRED TO
CHAPTER 1]

m 1. In subtitle A to title 2, parts 2
through 99, which are currently
reserved, are transferred to chapter I.
m 2. Subchapter A to chapter]I,
consisting of parts 2 through 19, is
established and reserved to read as
follows:

Subchapter A—General Matters [Reserved]
PARTS 2-19—[RESERVED]

m 3. Subchapter B to chapter],
consisting of parts 20 through 39, is
established and added to read as
follows:

Subchapter B—Pre-Award Responsibilities

PARTS 20-24—[RESERVED]

PART 25—UNIVERSAL IDENTIFIER
AND CENTRAL CONTRACTOR
REGISTRATION

Sec.

Subpart A—General

25.100 Purposes of this part.

25.105 Types of awards to which this part
applies.

25.110 Types of recipient and subrecipient
entities to which this part applies.

25.115 Deviations.

Subpart B—Policy

25.200 Requirements for program
announcements, regulations, and
application instructions.

25.205 Effect of noncompliance with a
requirement to obtain a DUNS number or
register in the CCR.

25.210 Authority to modify agency
application forms or formats.

25.215 Requirements for agency
information systems.

25.220 Use of award term.

Subpart C—Definitions

25.300 Agency.

25.305 Award.

25.310 Central Contractor Registration
(CCR).

25.315 Data Universal Numbering System
(DUNS) Number.

25.320
25.325

Entity.

For-profit organization.

25.330 Foreign public entity.

25.335 Indian Tribe (or “Federally
recognized Indian Tribe”).

25.340 Local government.

25.345 Nonprofit organization.

25.350 State.

25.355 Subaward.

25.360 Subrecipient.

Appendix A to Part 25—Award Term

Authority: Pub. L. 109-282; 31 U.S.C.
6102.

Subpart A—-General

§25.100 Purposes of this part.

This part provides guidance to
agencies to establish:

(a) The Dun and Bradstreet (D&B)
Data Universal Numbering System
(DUNS) number as a universal identifier
for Federal financial assistance
applicants, as well as recipients and
their direct subrecipients.

(b) The Central Contractor
Registration (CCR) as the repository for
standard information about applicants
and recipients.

§25.105 Types of awards to which this
part applies.

This part applies to an agency’s
grants, cooperative agreements, loans,
and other types of Federal financial
assistance included in the definition of
“award” in § 25.305. The requirements
in this part must be implemented for
grants and cooperative agreements by
October 1, 2010. The requirements in
this part must be implemented for all
other award forms listed in § 25.200
requirement at a date to be specified in
the future.

§25.110 Types of recipient and
subrecipient entities to which this part
applies.

(a) General. Through an agency’s
implementation of the guidance in this
part, this part applies to all entities,
other than those exempted in
paragraphs (b), (c), and (d) of this
section, that—

(1) Apply for or receive agency
awards; or

(2) Receive subawards directly from
recipients of those agency awards.

(b) Exemptions for individuals. None
of the requirements in this part apply to
an individual who applies for or
receives Federal financial assistance as
a natural person (i.e., unrelated to any
business or non-profit organization he
or she may own or operate in his or her
name).

(c) Exemptions for Federal agencies.
The requirement in this part to maintain
a current registration in the CCR does
not apply to an agency of the Federal
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Government that receives an award from
another agency.

(d) Other exemptions. (1) Under a
condition identified in paragraph (d)(2)
of this section, an agency may exempt
an entity from an applicable
requirement to obtain a DUNS number,
register in the CCR, or both.

(i) In that case, the agency must use
a generic DUNS number in data it
reports to USASpending.gov if reporting
for a prime award to the entity is
required by the Federal Funding
Accountability and Transparency Act
(Pub. L. 109-282, hereafter cited as
“Transparency Act”).

(ii) Agency use of a generic DUNS
should be used rarely for prime award
reporting because it prevents prime
awardees from being able to fulfill the
subward or executive compensation
reporting required by the Transparency
Act.

(2) The conditions under which an
agency may exempt an entity are—

(i) For any entity, if the agency
determines that it must protect
information about the entity from
disclosure, to avoid compromising
classified information or national
security or jeopardizing the personal
safety of the entity’s clients.

(ii) For a foreign entity applying for or
receiving an award or subaward for a
project or program performed outside
the United States valued at less than
$25,000, if the agency deems it to be
impractical for the entity to comply
with the requirement(s).

(3) Agencies’ use of generic DUNS
numbers, as described in paragraphs
(d)(1) and (2) of this section, should be
rare. Having a generic DUNS number
limits a recipient’s ability to use
Governmentwide systems that are
needed to comply with some reporting
requirements.

§25.115 Deviations.

Deviations from this part require the
prior approval of the Office of
Management and Budget (OMB).

Subpart B—Policy

§25.200 Requirements for program
announcements, regulations, and
application instructions.

(a) Each agency that awards types of
Federal financial assistance included in
the definition of “award” in § 25.305
must include the requirements
described in paragraph (b) of this
section in each program announcement,
regulation, or other issuance containing
instructions for applicants that either:

(1) Is issued on or after the effective
date of this part; or

(2) Has application or plan due dates
after October 1, 2010.

(b) The program announcement,
regulation, or other issuance must
require each entity that applies and does
not have an exemption under § 25.110
to:

(1) Be registered in the CCR prior to
submitting an application or plan;

(2) Maintain an active CCR
registration with current information at
all times during which it has an active
Federal award or an application or plan
under consideration by an agency; and

(3) Provide its DUNS number in each
application or plan it submits to the
agency.

(c) For purposes of this policy:

(1) The applicant is the entity that
meets the agency’s or program’s
eligibility criteria and has the legal
authority to apply and to receive the
award. For example, if a consortium
applies for an award to be made to the
consortium as the recipient, the
consortium must have a DUNS number.
If a consortium is eligible to receive
funding under an agency program but
the agency’s policy is to make the award
to a lead entity for the consortium, the
DUNS number of the lead entity will be
used.

(2) A “program announcement” is any
paper or electronic issuance that an
agency uses to announce a funding
opportunity, whether it is called a
“program announcement,” “notice of
funding availability,” “broad agency

announcement,” “research
announcement,” “solicitation,” or some
other term.

(3) To remain registered in the CCR
database after the initial registration, the
applicant is required to review and
update on an annual basis from the date
of initial registration or subsequent
updates its information in the CCR
database to ensure it is current, accurate
and complete.

§25.205 Effect of noncompliance with a
requirement to obtain a DUNS number or
register in the CCR.

(a) An agency may not make an award
to an entity until the entity has
complied with the requirements
described in § 25.200 to provide a valid
DUNS number and maintain an active
CCR registration with current
information (other than any requirement
that is not applicable because the entity
is exempted under § 25.110).

(b) At the time an agency is ready to
make an award, if the intended recipient
has not complied with an applicable
requirement to provide a DUNS number
or maintain an active CCR registration
with current information, the agency:

(1) May determine that the applicant
is not qualified to receive an award; and

(2) May use that determination as a
basis for making an award to another
applicant.

§25.210 Authority to modify agency
application forms or formats.

To implement the policies in
§§25.200 and 25.205, an agency may
add a DUNS number field to application
forms or formats previously approved
by OMB, without having to obtain
further approval to add the field.

§25.215 Requirements for agency
information systems.

Each agency that makes awards (as
defined in § 25.325) must ensure that
systems processing information related
to the awards, and other systems as
appropriate, are able to accept and use
the DUNS number as the universal
identifier for financial assistance
applicants and recipients.

§25.220 Use of award term.

(a) To accomplish the purposes
described in § 25.100, an agency must
include in each award (as defined in
§ 25.305) the award term in Appendix A
to this part.

(b) An agency may use different
letters and numbers than those in
Appendix A to this part to designate the
paragraphs of the award term, if
necessary, to conform the system of
paragraph designations with the one
used in other terms and conditions in
the agency’s awards.

Subpart C—Definitions

§25.300 Agency.

Agency means a Federal agency as
defined at 5 U.S.C. 551(1) and further
clarified by 5 U.S.C. 552(1).

§25.305 Award.

(a) Award, for the purposes of this
part, means an award of Federal
financial assistance that a non-Federal
entity described in § 25.110(a) receives
or administers in the form of—

(1) A grant;

(2) A cooperative agreement (which
does not include a cooperative research
and development agreement pursuant to
the Federal Technology Transfer Act of
1986, as amended (15 U.S.C. 3710a));

(3) A loan;

)

5) A subsidy;
6) Insurance;
7) Food commodities;
8) A direct appropriation;

(9) Assessed or voluntary
contributions; or

(10) Any other financial assistance
transaction that authorizes the non-
Federal entity’s expenditure of Federal
funds.
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(b) An Award does not include:

(1) Technical assistance, which
provides services in lieu of money; and

(2) A transfer of title to Federally
owned property provided in lieu of
money, even if the award is called a
grant.

§25.310 Central Contractor Registration
(CCR).

Central Contractor Registration (CCR)
has the meaning given in paragraph C.1
of the award term in Appendix A to this
part.

§25.315 Data Universal Numbering
System (DUNS) Number.

Data Universal Numbering System
(DUNS) Number has the meaning given
in paragraph C.2 of the award term in
Appendix A to this part.

§25.320 Entity.

Entity, as it is used in this part, has
the meaning given in paragraph C.3 of
the award term in Appendix A to this
part.

§25.325 For-profit organization.

For-profit organization means a non-
Federal entity organized for profit. It
includes, but is not limited to:

(a) An “S corporation” incorporated
under Subchapter S of the Internal
Revenue Code;

(b) A corporation incorporated under
another authority;

(c) A partnership;

(d) A limited liability corporation or
partnership; and

(e) A sole proprietorship.

§25.330 Foreign public entity.

Foreign public entity means:

(a) A foreign government or foreign
governmental entity;

(b) A public international
organization, which is an organization
entitled to enjoy privileges, exemptions,
and immunities as an international
organization under the International
Organizations Immunities Act (22
U.S.C. 288-288f1);

(c) An entity owned (in whole or in
part) or controlled by a foreign
government; and

(d) Any other entity consisting wholly
or partially of one or more foreign
governments or foreign governmental
entities.

§25.335 Indian Tribe (or “Federally
recognized Indian Tribe”).

Indian Tribe (or “Federally recognized
Indian Tribe”) means any Indian Tribe,
band, nation, or other organized group
or community, including any Alaskan
Native village or regional or village
corporation (as defined in, or
established under, the Alaskan Native

Claims Settlement Act (43 U.S.C. 1601,
et seq.)) that is recognized by the United
States as eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians.

§25.340 Local government.

Local government means a:

(a) County;

(b) Borough;

(c) Municipality;

(d) City;

(e) Town;

(f) Township;

(g) Parish;

(h) Local public authority, including
any public housing agency under the
United States Housing Act of 1937;

(i) Special district;

(j) School district;

(k) Intrastate district;

(1) Council of governments, whether
or not incorporated as a nonprofit
corporation under State law; and

(m) Any other instrumentality of a
local government.

§25.345 Nonprofit organization.

Nonprofit organization—

(a) Means any corporation, trust,
association, cooperative, or other
organization that—

(1) Is operated primarily for scientific,
educational, service, charitable, or
similar purposes in the public interest;

(2) Is not organized primarily for
profit; and

(3) Uses net proceeds to maintain,
improve, or expand the operations of
the organization.

(b) Includes nonprofit—

(1) Institutions of higher education;

(2) Hospitals; and

(3) Tribal organizations other than
those included in the definition of
“Indian Tribe.”

§25.350 State.

State means—

(a) Any State of the United States;

(b) The District of Columbia;

(c) Any agency or instrumentality of
a State other than a local government or
State-controlled institution of higher
education;

(d) The Commonwealths of Puerto
Rico and the Northern Mariana Islands;
and

(e) The United States Virgin Islands,
Guam, American Samoa, and a territory
or possession of the United States.

§25.355 Subaward.

Subaward has the meaning given in
paragraph C.4 of the award term in
Appendix A to this part.

§25.360 Subrecipient.

Subrecipient has the meaning given in
paragraph C.5 of the award term in
Appendix A to this part.

Appendix A to Part 25—Award Term

I. Central Contractor Registration and
Universal Identifier Requirements

A. Requirement for Central Contractor
Registration (CCR)

Unless you are exempted from this
requirement under 2 CFR 25.110, you as the
recipient must maintain the currency of your
information in the CCR until you submit the
final financial report required under this
award or receive the final payment,
whichever is later. This requires that you
review and update the information at least
annually after the initial registration, and
more frequently if required by changes in
your information or another award term.

B. Requirement for Data Universal
Numbering System (DUNS) Numbers

If you are authorized to make subawards
under this award, you:

1. Must notify potential subrecipients that
no entity (see definition in paragraph C of
this award term) may receive a subaward
from you unless the entity has provided its
DUNS number to you.

2. May not make a subaward to an entity
unless the entity has provided its DUNS
number to you.

C. Definitions

For purposes of this award term:

1. Central Contractor Registration (CCR)
means the Federal repository into which an
entity must provide information required for
the conduct of business as a recipient.
Additional information about registration
procedures may be found at the CCR Internet
site (currently at http://www.ccr.gov).

2. Data Universal Numbering System
(DUNS) number means the nine-digit number
established and assigned by Dun and
Bradstreet, Inc. (D&B) to uniquely identify
business entities. A DUNS number may be
obtained from D&B by telephone (currently
866—705—5711) or the Internet (currently at
http://fedgov.dnb.com/webform).

3. Entity, as it is used in this award term,
means all of the following, as defined at 2
CFR part 25, subpart C:

a. A Governmental organization, which is
a State, local government, or Indian Tribe;

b. A foreign public entity;

c. A domestic or foreign nonprofit
organization;

d. A domestic or foreign for-profit
organization; and

e. A Federal agency, but only as a
subrecipient under an award or subaward to
a non-Federal entity.

4. Subaward:

a. This term means a legal instrument to
provide support for the performance of any
portion of the substantive project or program
for which you received this award and that
you as the recipient award to an eligible
subrecipient.

b. The term does not include your
procurement of property and services needed
to carry out the project or program (for
further explanation, see Sec.  .210 of the
attachment to OMB Circular A-133, “Audits
of States, Local Governments, and Non-Profit
Organizations”).
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¢. A subaward may be provided through
any legal agreement, including an agreement
that you consider a contract.

5. Subrecipient means an entity that:

a. Receives a subaward from you under this
award; and

b. Is accountable to you for the use of the
Federal funds provided by the subaward.

PART 26-39—[RESERVED]

m 4. Subchapter C to chapterI,
consisting of parts 40 through 59, is
established and reserved to read as
follows:

Subchapter C—Award Content and Format
[Reserved]

PARTS 40-59—[RESERVED]

m 5. Subchapter D to chapter|,
consisting of parts 60 through 79, is
established and added to read as
follows:

Subchapter D—Post-Award Responsibilities

PARTS 60-79—[RESERVED]

m 6. Subchapter E to chapter I,
consisting of parts 80 through 99, is
established and reserved to read as
follows:

Subchapter E—Cost Principles [Reserved]

PARTS 80-99—[RESERVED]

m 7. Subchapter F to chapter],
consisting of parts 100 through 119, is
established and reserved to read as
follows:

Subchapter F—Audit Requirements
[Reserved]

PARTS 100-119—[RESERVED]

m 8. Subchapter G to chapter],
consisting of parts 120 through 199, is
established, and a new subchapter
heading is added to read as follows:
Subchapter G—National Policy
Requirements

[FR Doc. 2010-22706 Filed 9-13-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 510, 520, and 558
[Docket No. FDA-2010-N-0002]

Animal Drugs, Feeds, and Related
Products; Withdrawal of Approval of
New Animal Drug Applications;
Chloramphenicol; Lincomycin;
Pyrantel Tartrate; and Tylosin
Phosphate and Sulfamethazine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations by removing
those portions that reflect approval of
four new animal drug applications
(NADAsS). In a notice published
elsewhere in this issue of the Federal
Register, FDA is withdrawing approval
of these NADAs.

DATES: This rule is effective September
24, 2010.

FOR FURTHER INFORMATION CONTACT: John
Bartkowiak, Center for Veterinary
Medicine (HFV-212), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 240-276—9079;
email: john.bartkowiak@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: John J.
Ferrante, 11 Fairway Lane, Trumbull,
CT 06611; International Nutrition, Inc.,
7706 “I” Plaza, Omaha, NE 68127; and
Feed Service Co., Inc., 303 Lundin
Blvd., P.O. Box 698, Mankato, MN
56001 have requested that FDA
withdraw approval of the four NADAs
listed in the following paragraph
because they are no longer
manufactured or marketed:

In a notice published elsewhere in
this issue of the Federal Register, FDA
gave notice that approval of NADA 65—
137,121-337, 132—-923, and 138-342,
and all supplements and amendments
thereto, is withdrawn, effective
September 24, 2010. As provided in the
regulatory text of this document, the
animal drug regulations are amended to
reflect these withdrawals of approval.

Following these changes of
sponsorship, Feed Service Co., Inc., and
John J. Ferrante are no longer the
sponsor of an approved application.
Accordingly, 21 CFR 510.600(c) is being
amended to remove the entries for these
firms.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the

congressional review requirements in 5
U.S.C. 801-808.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520
Animal drugs.
21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, and 558 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

510.600 [Amended]

m 2.In §510.600, in the table in
paragraph (c)(1), remove the entries for
“Feed Service Co., Inc.” and “John J.
Ferrante”; and in the table in paragraph
(c)(2), remove the entries for “030841”
and “058034”.

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 4.In §520.390b, revise paragraph (b)
to read as follows:

§520.390b Chloramphenicol capsules.

* * * * *

(b) Sponsors. See Nos. 000069 and
050057 in § 510.600(c) of this chapter
for use as in paragraph (d) of this
section.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 5. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 6. In § 558.325, revise paragraphs (a)
and (c)(3)(ii); and in the table in
paragraphs (d)(2)(ii) and (d)(2)(iii), in
the “Sponsor” column, remove “043733”
to read as follows:
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§558.325 Lincomycin.

(a) Approvals. Type A articles and
Type B feeds approved for sponsors in
§510.600(c) of this chapter for specific
uses as in paragraph (d) of this section
as follows:

(1) No. 000009 for 20 and 50 grams

per pound.

(2) No. 051311 for 2.5 and 8 grams per
pound.
* * * * *

(C) * *x %

(3)*

(ii) No. 051311:“CAUTION: Not to be
fed to swine that weigh more than 250
Ib.”

* * * * *

§558.485 [Amended]

m 7. In paragraph (b)(3) of § 558.485,
remove “043733”.

§558.630 [Amended]

m 8. In paragraph (b)(5) of § 558.630,
remove “030841”.

Dated: September 1, 2010.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2010-22808 Filed 9-13-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9497]
RIN 1545-BI97

Guidance Regarding Deferred
Discharge of Indebtedness Income of
Corporations and Deferred Original
Issue Discount Deductions; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
correcting amends to temporary
regulations under section 108(i) of the
Internal Revenue Code. These
regulations primarily affect C
corporations regarding the acceleration
of deferred discharge of indebtedness
(COD) income (deferred COD income)
and deferred original issue discount
(OID) deductions (deferred OID
deductions) under section 108(i)(5)(D),
and the calculation of earnings and
profits as a result of an election under
section 108(i). These errors were made
when the agency published temporary
regulations (TD 9497) in the Federal
Register on Friday, August 13, 2010 (75
FR 49394).

DATES: This correction is effective on
September 14, 2010, and is applicable
on August 13, 2010.

FOR FURTHER INFORMATION CONTACT:
Concerning the acceleration rules for
deferred COD income and deferred OID
deductions, and the rules for earnings
and profits, Robert M. Rhyne at (202)
622-7790; and concerning the rules for
deferred OID deductions, Rubin B.
Ranat at (202) 622—7530 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

The temporary regulations (TD 9497)
that are the subject of this document are
under section 108 of the Internal
Revenue Code.

Need for Correction

As published, the temporary
regulations (TD 9497) contain errors that
may prove to be misleading and are in
need of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *.

m Par. 2. Section 1.108(i)-1T is
amended by revising the fifth sentence
of paragraph (b)(2)(iii)(A) and the fifth
sentence of paragraph (b)(2)(iii)(D) to
read as follows:

§1.108(i)-1T Deferred discharge of
indebtedness income and deferred original
issue discount deductions of C
corporations (temporary).

* * * * *

(b) * * *
(2) * *x *
(111) * K %

(A) * * * For purposes of
determining an electing corporation’s
gross asset value, the amount of any
distribution that is not treated as an
impairment transaction under paragraph
(b)(2)(iii)(D) of this section
(distributions and charitable
contributions consistent with historical
practice) or under paragraph
(b)(2)(iii)(E) of this section (special rules
for RICs and REITSs) is treated as an asset
of the electing corporation. * * *

* * * * *

(D) * * *If an electing corporation
has been in existence for less than three
years, the period during which the
electing corporation has been in
existence is substituted for the

preceding three taxable years. * * *
* * * * *
LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, (Procedure and Administration).
[FR Doc. 2010-22792 Filed 9-13-10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2010-0672]
Notice of Enforcement for Special

Local Regulation; Thunderboat
Regatta; Mission Bay, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Thunderboat Regatta Special Local
Regulation from 7 a.m. PST on
September 17, 2010 through 5:30 p.m.
on September 19, 2010. This action is
necessary to provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. During the
enforcement period, no person or vessel
may enter the zone established by the
special local regulation without
permission of the Captain of the Port.
DATES: The regulations in 33 CFR
100.1101 will be enforced from 7 a.m.
to 5:30 p.m. on September 17, 18, and
19, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Petty Officer Shane Jackson,
Waterways Management, U.S. Coast
Guard Sector San Diego, Coast Guard;
telephone 619-278-7262, e-mail
Shane.E.Jackson@USCG.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
special local regulation for the
Thunderboat Regatta in 33 CFR
100.1101 on September 17, 2010, from
7 a.m. PST to 5:30 p.m., September 18,
2010, from 7 a.m. PST to 5:30 p.m., and
September 19, 2010, from 7 a.m. PST to
5:30 p.m.

Under the provisions of 33 CFR
100.1101, a vessel may not enter the
regulated area, unless it receives
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permission from the COTP. Spectator
vessels may safely transit outside the
regulated area but may not anchor,
block, loiter in, or impede the transit of
participants or official patrol vessels.
The Coast Guard may be assisted by
other Federal, State, or local law
enforcement agencies in enforcing this
regulation.

This notice is issued under authority
of 33 CFR 100.1101(a) and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Coast Guard will
provide the maritime community with
notification of this enforcement period
via the Local Notice to Mariners, marine
information broadcasts, local radio
stations and area newspapers. If the
COTP or his designated representative
determines that the regulated area need
not be enforced for the full duration
stated in this notice, he or she may use
a Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: August 26, 2010.
T.H. Farris,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2010-22798 Filed 9-13-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Parts 3000, 3910, and 3930

[L13100000 PP0O000 LLWO310000; L1990000
P0O0000 LLW0320000]

RIN 1004-AE18

Minerals Management: Adjustment of
Cost Recovery Fees

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: This final rule amends the
Bureau of Land Management (BLM)
mineral resources regulations to update
some fees that cover the BLM’s cost of
processing certain documents relating to
its mineral programs and some filing
fees for mineral-related documents.
These updates include fees for actions
such as lease renewals and mineral
patent adjudications. This rule also
moves the oil shale cost recovery fee

amounts from the rule text to the
general cost recovery fee table so that
mineral cost recovery fees can be found
in one location.

DATES: This final rule is effective
October 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Salzman, Chief, Division of Fluid
Minerals, (202) 912—-7143, or Faith
Bremner, Regulatory Affairs Analyst,
(202) 912—7441. Persons who use a
telecommunications device for the deaf
(TDD) may leave a message for these
individuals with the Federal
Information Relay Service (FIRS) at 1—-
800-877-8339, 24 hours a day, 7 days
a week.

ADDRESSES: You may send inquiries or
suggestions to Director (630), Bureau of
Land Management, MS-LS 401, 1849 C
Street, NW., Washington, DC 20240;
Attention: RIN 1004-AE18.
SUPPLEMENTARY INFORMATION:

I. Background

The BLM has specific authority to
charge fees for processing applications
and other documents relating to public
lands under section 304 of the Federal
Land Policy and Management Act of
1976 (FLPMA), 43 U.S.C. 1734. In 2005,
the BLM published a final cost recovery
rule (70 FR 58854) establishing or
revising certain fees and service charges,
and establishing the method it would
use to adjust those fees and service
charges on an annual basis.

At 43 CFR 3000.12(a), the regulations
provide that the BLM will annually
adjust fees established in Subchapter C
according to changes in the Implicit
Price Deflator for Gross Domestic
Product (IPD-GDP), which is published
quarterly by the U.S. Department of
Commerce. See also 43 CFR 3000.10.
Because the fee recalculations are
simply based on a mathematical
formula, we have changed the fees in
this final rule without providing
opportunity for notice and comment.
This final rule will allow the BLM to
update these fees and service charges by
October 1 of this year, as required by the
2005 regulation. The public had an
opportunity to comment on this
procedure during the comment period
on the original cost recovery rule, and
this new rule simply administers the
procedure set forth in those regulations.
The Department of the Interior,
therefore, for good cause finds under 5

U.S.C. 553(b)(B) and (d)(3) that notice
and public comment procedures are
unnecessary and that the rule may be
effective less than 30 days after
publication.

II. Discussion of Final Rule

The BLM publishes a fee update rule
each year, which becomes effective on
October 1 of that year. The fee updates
are based on the IPD-GDP for the 4th
Quarter of the preceding calendar year.
The BLM’s most recent fee update rule
became effective on October 1, 2009, 74
FR 49330 (Sept. 28, 2009), based on the
IPD-GDP for the 4th Quarter of 2008.
This fee update rule is based on the
IPD-GDP for the 4th Quarter of 2009,
thus reflecting the rate of inflation over
the four calendar quarters since the 4th
Quarter of 2008.

The fee is calculated by applying the
IPD-GDP to the base value from the
previous year’s rule. This results in an
updated base value. This updated base
value is then rounded to the closest
multiple of $5, or to the nearest cent for
fees under $1, to establish the new fee.

Under this rule, 44 fees will remain
the same, and 4 fees will increase, as
follows:

(A) The Geothermal Program’s lands
nomination fee will increase from plus
10 cents per acre to plus 11 cents per
acre;

(B) The Solid Minerals (other than
Coal and Oil Shale) Program’s lease
renewal fee will increase from $480 to
$485;

(C) The Mining Law Administration
Program’s fee for mineral patent
adjudication of more than 10 claims will
increase from $2,820 to $2,840; and

(D) The Mining Law Administration
Program’s fee for mineral patent
adjudication of 10 or fewer claims will
increase from $1,410 to $1,420.

In this rule we also moved the cost
recovery fees for the oil shale program
into the Processing and Filing Fee Table
at 43 CFR 3000.12. We added a
reference to the f ee table in the relevant
sections of the rule text at 43 CFR
sections 3910.31, 3933.20, and 3933.31.
This is an administrative revision for
the convenience of the reader and has
no substantive effect.

The calculations that resulted in the
new fees are included in the table
below.
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FIXED COST RECOVERY FEES FY11
. Existing Existing IPD-GDP
Document/Action fee 1 value?2 increase 3 New value 4 New fee 5
Oil & Gas (parts 3100, 3110, 3120, 3130, 3150)

Noncompetitive lease application ... $ 375 $ 374.68 $2.55 $ 377.23 $ 375
Competitive lease application ............coeeeevirieninieencieenes 145 145.40 0.99 146.39 145
Assignment and transfer of record title or operating rights 85 83.88 0.57 84.45 85
Overriding royalty transfer, payment out of production ....... 10 11.18 0.08 11.26 10
Name change, corporate merger or transfer to heir/devi-

SEB ettt ettt et a et a et es 195 195.72 1.33 197.05 195
Lease consolidation 415 413.82 2.81 416.63 415
Lease renewal or exchange .........cccccociiiiiiieniecieeseeee, 375 374.68 2.55 377.23 375
Lease reinstatement, Class | ........cccccceevieieiieicciie e, 75 72.69 0.49 73.18 75
Leasing under right-of-way ...........ccccceviiiiiiiniiiinnns 375 374.68 2.55 377.23 375
Geophysical exploration permit application—Alaska 25 | e | e | e 256
Renewal of exploration permit—Alaska ...........ccccocerieennenne 25 | oo | e | e 257

Geothermal (part 3200)
Noncompetitive lease application ...........ccccevieiiiiiiiiieenns 375 374.68 2.55 377.23 375
Competitive lease application ........cc.cccoceerieiiieniinniiciicens 145 145.40 0.99 146.39 145
Assignment and transfer of record title or operating rights 85 83.88 0.57 84.45 85
Name change, corporate merger or transfer to heir/devi-

BB ettt ettt e 195 195.72 1.33 197.05 195
Lease consolidation .... 415 413.82 2.81 416.63 415
Lease reinstatement ... 75 72.69 0.49 73.18 75
Nomination of lands ............c....... 105 104.69 0.71 105.40 105

plus per acre nomination fee ..........ccocveveerienneenieeenen. 0.10 0.10469 0.00071 0.10540 0.11
Site license application .........cccoeieeriiiiienieereee e 55 55.92 0.38 56.30 55
Assignment or transfer of site license .........cccccceceeniiiieenns 55 55.92 0.38 56.30 55

Coal (parts 3400, 3470)
License to mine application ........cccccccevveviiiieiee e 10 11.18 0.08 11.26 10
Exploration license application ... 310 307.57 2.09 309.66 310
Lease or lease interest transfer 60 61.52 0.42 61.94 60
Leasing of Solid Minerals Other Than Coal and Oil Shale (parts 3500, 3580)
Applications other than those listed below .............ccccceeeee. 35 33.55 0.23 33.78 35
Prospecting permit application amendment ..............cc...... 60 61.52 0.42 61.94 60
Extension of prospecting permit ..........ccccovvviiiiniinieennes 100 100.66 0.68 101.34 100
Lease modification or fringe acreage lease 30 27.97 0.19 28.16 30
Lease renewal ..........cccocciiiiiiiiiiiii i 480 480.93 3.27 484.20 485
Assignment, sublease, or transfer of operating rights ......... 30 27.97 0.19 28.16 30
Transfer of overriding royalty ..........ccoccovviiiniiiiiiis 30 27.97 0.19 28.16 30
Use permit .....occueeeeiieeeeieeeeee e 30 27.97 0.19 28.16 30
Shasta and Trinity hardrock mineral lease 30 27.97 0.19 28.16 30
Renewal of existing sand and gravel lease in Nevada ....... 30 27.97 0.19 28.16 30
Multiple Use; Mining (part 3700)
Notice of protest of placer mining operations ...................... 10 11.18 0.08 11.26 10
Mining Law Administration (parts 3800, 3810, 3830, 3850, 3860, 3870)

Application to open lands to location ............cccccevciiiinnnenns 10 11.18 0.08 11.26 10
Notice of 10CatioN ........ccciiiiiiiii e 15 16.77 0.11 16.88 15
Amendment of location ...........ccccoiviiiiiiiiie 10 11.18 0.08 11.26 10
Transfer of mining claim/site ...........cccooiieiiiieiincceee, 10 11.18 0.08 11.26 10
Recording an annual FLPMA filing ........cccoooviiiiiniiiiienee 10 11.18 0.08 11.26 10
Deferment of assessment WOrk ........ccccceeveirieinienieeneceien. 100 100.66 0.68 101.34 100
Recording a notice of intent to locate mining claims on

Stockraising Homestead Act lands ............cccccooeiiniennne 30 27.97 0.19 28.16 30
Mineral patent adjudication:

(more than 10 claims) ......cccocvirieeriieieeee e 2,820 2,818.47 19.17 2,837.64 2,840

(10 or fewer ClaimS) .......cccceveriieenieeeee e 1,410 1,409.23 9.58 1,418.81 1,420
AdVErSE ClaiM ....oiiiiiiiiiii e 100 100.66 0.68 101.34 100
PrOtESE ..t 60 61.52 0.42 61.94 60

Oil Shale Management (parts 3900, 3910, 3930)
Exploration license application ...........cccccocvneviiiiniinieeninens 295 ‘ 295 ‘ 2.01 297.01 295
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FIXED COST RECOVERY FEES FY11—Continued

: Existing Existing IPD-GDP
Document/Action fee 1 value? increase 3 New value 4 New fee 5
Application for assignment or sublease of record title or
overriding royalty ........ccoceeeiiiiieniienee s 60 60 0.41 60.41 60

Source for Implicit Price Deflator for Gross Domestic Product data: U.S. Department of Commerce, Bureau of Economic Analysis.
1The Existing Fee was established by the 2009 (Fiscal Year 2010) cost recovery fee update rule published September 28, 2009 (74 FR

49330), effective October 1, 2009.

2The Existing Value is the figure from the New Value column in the previous year’s rule. In the case of fees that were not in the table the pre-
vious year, or that had no figure in the New Value column the previous year, the Existing Value is the same as the Existing Fee.
3From 4th Quarter 2008 to 4th Quarter 2009, the IPD-GDP increased by 0.68 percent. The value in the IPD-GDP Increase column is 0.68

percent of the Existing Value.

4The sum of the Existing Value and the IPD-GDP Increase is the New Value.
5The New Fee for 2011 is the New Value rounded to the nearest $5 for values equal to or greater than $1, or to the nearest penny for values

under $1.

6 Section 365 of the Energy Policy Act of 2005 (Pub. L. 109-58) directed in subsection (i) that “the Secretary shall not implement a rulemaking
that would enable an increase in fees to recover additional costs related to processing drilling-related permit applications and use authorizations.”
In the 2005 cost recovery rule, the BLM interpreted this prohibition to apply to geophysical exploration permits. 70 FR 58854—58855. While the
$25 fees for geophysical exploration permit applications for Alaska and renewals of exploration permits for Alaska pre-dated the 2005 cost recov-
ery rule and were not affected by the Energy Policy Act prohibition, we interpret the provision quoted as prohibiting us from increasing this $25

fee.

7We interpret the Energy Policy Act prohibition discussed in footnote 6, above, as prohibiting us from increasing this $25 fee, as well.

III. How Fees Are Adjusted

Each year, the figures in the Existing
Value column in the table above, not
those in the Existing Fee column, are
used as the basis for calculating the
adjustment to these fees. The Existing
Value is the figure from the New Value
column in the previous year’s rule. In
the case of fees that were not in the table
the previous year, or that had no figure
in the New Value column the previous
year, the Existing Value is the same as
the Existing Fee. Because in setting the
fees, values are rounded to the nearest
$5, or the nearest penny for fees under
$1, adjustments based on the figures in
the Existing Fee column would lead to
significantly over-or-under-valued fees
over time. Fee adjustments are made by
multiplying the annual change in the
IPD-GDP by the figure in the Existing
Value column. This calculation defines
a new value for this year, which is then
rounded to the nearest $5, or the nearest
penny for fees under $1, to establish the
new fee.

IV. Procedural Matters

Regulatory Planning and Review
(Executive Order 12866)

This document is not a significant
rule and the Office of Management and
Budget has not reviewed this rule under
Executive Order 12866.

The BLM has determined that the rule
will not have an annual effect on the
economy of $100 million or more. It will
not adversely affect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities. The changes in today’s
rule are much smaller than those in the
2005 final rule, which did not approach

the threshold in Executive Order 12866.
For instructions on how to view a copy
of the analysis prepared in conjunction
with the 2005 final rule, please contact
one of the persons listed in the FOR
FURTHER INFORMATION CONTACT section,
above.

This rule will not create
inconsistencies or otherwise interfere
with an action taken or planned by
another agency. This rule does not
change the relationships of the onshore
minerals programs with other agencies’
actions. These relationships are
included in agreements and memoranda
of understanding that would not change
with this rule.

In addition, this final rule does not
materially affect the budgetary impact of
entitlements, grants, or loan programs,
or the rights and obligations of their
recipients. This rule does apply an
inflation factor that increases a handful
of existing user fees for processing
documents associated with the onshore
minerals programs. However, most of
these fee increases are less than 1
percent and none of the increases
materially affects the budgetary impact
of user fees.

Finally, this rule will not raise novel
legal issues. As explained above, this
rule simply implements an annual
process to account for inflation that was
proposed and explained in the 2005 cost
recovery rule.

The Regulatory Flexibility Act

This final rule will not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). A Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required. For the purposes

of this section, a small entity is defined
by the Small Business Administration
(SBA) for mining (broadly inclusive of
metal mining, coal mining, oil and gas
extraction, and the mining and
quarrying of nonmetallic minerals) as an
individual, limited partnership, or small
company considered to be at arm’s
length from the control of any parent
companies, with fewer than 500
employees. The SBA defines a small
entity differently, however, for leasing
Federal land for coal mining. A coal
lessee is a small entity if it employs not
more than 250 people, including people
working for its affiliates.

The SBA would consider many, if not
most, of the operators the BLM works
with in the onshore minerals programs
to be small entities. The BLM notes that
this final rule does not affect service
industries, for which the SBA has a
different definition of “small entity.”

The final rule will not affect a large
number of small entities since only four
fees for activities on public lands will be
increased. We have concluded that the
effects will not be significant. Only 4
out of 48 fees will be adjusted upward,
and most of the fixed fee increases will
be less than 1 percent as a result of this
final rule. For the 2005 final rule, the
BLM completed a threshold analysis
which is available for public review in
the administrative record for that rule.
(For instructions on how to view a copy
of that analysis, please contact one of
the persons listed in the FOR FURTHER
INFORMATION CONTACT section, above.)
The analysis for the 2005 rule
concluded that the fees would not have
a significant economic effect on a
substantial number of small entities.
The fee increases implemented in
today’s rule are substantially smaller
than those provided for in the 2005 rule.
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The Small Business Regulatory
Enforcement Fairness Act

This final rule is not a “major rule” as
defined at 5 U.S.C. 804(2). The final rule
will not have an annual effect on the
economy greater than $100 million; it
will not result in major cost or price
increases for consumers, industries,
government agencies, or regions; and it
will not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
For the 2005 final rule, which
established the fee adjustment
procedure that this rule implements, the
BLM completed a threshold analysis,
which is available for public review in
the administrative record for that rule.
The fee increases implemented in
today’s rule are substantially smaller
than those provided for in the 2005 rule.

Executive Order 13132, Federalism

This final rule will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. In accordance
with Executive Order 13132, therefore,
we find that the final rule does not have
significant federalism effects. A
federalism assessment is not required.

The Paperwork Reduction Act of 1995

These regulations contain information
collection requirements. As required by
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the BLM
submitted a copy of the proposed
information collection requirements to
the Office of Management and Budget
(OMB) for review. The OMB approved
the information collection requirements
under the following Control Numbers:

Oil and Gas
(1) 1004-0034 which expires July 31,
2012;

(2) 1004-0137 which expires
September 30, 2010, renewal pending;

(3) 1004-0162 which expires May 31,
2012;

(4) 1004-0185 which expires
November 30, 2012;

Geothermal

(5) 1004-0132 which expires
September 30, 2010, renewal pending;

Coal

(6) 1004—0073 which expires June 30,
2013;

Mining Claims

(7) 1004—-0025 which expires March
31, 2013;

(8) 1004—0114 which expires August
31, 2013; and

Leasing of Solid Minerals Other Than
Oil Shale

(9) 10040121 which expires February
28, 2013.

Takings Implication Assessment
(Executive Order 12630)

As required by Executive Order
12630, the Department of the Interior
has determined that this rule will not
cause a taking of private property. No
private property rights will be affected
by a rule that merely updates service
fees. The Department therefore certifies
that this final rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights.

Civil Justice Reform (Executive Order
12988)

In accordance with Executive Order
12988, the BLM finds that this final rule
will not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of the Executive
Order.

The National Environmental Policy Act
(NEPA)

The BLM has determined that this
final rule is administrative and involves
only procedural changes addressing fee
requirements. In promulgating this rule,
the government is conducting routine
and continuing government business of
an administrative nature having limited
context and intensity. Therefore, it is
categorically excluded from
environmental review under section
102(2)(C) of NEPA, pursuant to 43 CFR
46.205 and 46.210(c) and (i). The final
rule does not meet any of the 10 criteria
for exceptions to categorical exclusions
listed at 43 CFR 46.215.

Pursuant to Council on
Environmental Quality regulation (40
CFR 1508.4) and the environmental
policies and procedures of the
Department of the Interior, the term
“categorical exclusions” means
categories of actions which do not
individually or cumulatively have a
significant effect on the human
environment and which have been
determined to have no such effect on
procedures adopted by a Federal
agency, and therefore require neither an
environmental assessment nor an
environmental impact statement.

The Unfunded Mandates Reform Act of
1995

The BLM has determined that this
final rule is not significant under the
Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1501 et seq., because it
will not result in State, local, private
sector, or Tribal government
expenditures of $100 million or more in
any one year, 2 U.S.C. 1532. This rule
will not significantly or uniquely affect
small governments. Therefore, the BLM
is not required to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act.

Consultation and Coordination With
Indian Tribal Governments (Executive
Order 13175)

In accordance with Executive Order
13175, the BLM has determined that
this final rule does not include policies
that have Tribal implications. A key
factor is whether the rule would have
substantial direct effects on one or more
Indian Tribes. The BLM has not found
any substantial direct effects.
Consequently, the BLM did not utilize
the consultation process set forth in
Section 5 of the Executive Order.

Information Quality Act

In developing this rule, the BLM did
not conduct or use a study, experiment,
or survey requiring peer review under
the Information Quality Act (Pub. L.
106-554).

Effects on the Nation’s Energy Supply
(Executive Order 13211)

In accordance with Executive Order
13211, the BLM has determined that
this final rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
distribution of or use of energy would
not be unduly affected by this final rule.
It merely adjusts certain administrative
cost recovery fees to account for
inflation.

Author

The principal author of this rule is
Faith Bremner of the Division of
Regulatory Affairs, Bureau of Land
Management.

List of Subjects

43 CFR Part 3000

Public lands—mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 3910

Environmental protection,
Exploration licenses, Intergovernmental
relations, Oil shale reserves, Public
lands—mineral resources, Reporting
and recordkeeping requirements.
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43 CFR Part 3930 Authority: 16 U.S.C. 3101 et seq.; 30 annually according to the change in the
.. . . U.S.C. 181 et seq., 301-306, 351-359, and I licit Price Deflator for G
Administrative practice and . . mplicit rrice Detlator 1or (ross

procedure, Bavironmontal protection,  5eg T b0 3 016 1701 s g DOt Product PD-GDP) by way of
Mineral royalties, Oil shale reserves, and Pub. L. 9735, 95 Stat. 357. " publication of a final rule in the Federal
Public lands—mineral resources, Register, and will subsequently be
Reporting and recordkeeping Subpart 3000—General posted on the BLM Web site (http://
requirements, Surety bonds. www.blm.gov) before October 1 each
Ned Farquhar m 2. Amend § 3000.12 by revising year. Revised fees are effective each year
Denut ;Xlssista’n ¢ Secretarv. Land and paragraph (a) and the table following on October 1.
Miﬁergls Management. g paragraph (b) to read as follows: * * * * *
m For reasons stated in the preamble, the §3000.12 What is the fee schedule for (b) * * *
Bureau of Land Management amends 43  fixed fees?
CFR Chapter Il as follows: (a) The table in this section shows the

_ fixed fees that you must pay to BLM for
I\PII‘I\\FITIK:(BEOEOI\(I)IEI\IIV'II!NGEEI‘:IE-I?{AL the services listed for Fiscal Year 2011.

These fees are nonrefundable and must
m 1. The authority citation for part 3000  be included with documents you file
continues to read as follows: under this chapter. Fees will be adjusted

FY 2011 PROCESSING AND FILING FEE TABLE

Document/action FY 2011 fee
Oil & Gas (parts 3100, 3110, 3120, 3130, 3150)

Noncompetitive 1885 @PPIICALION ........oc.iiiiiiiiii e ettt b e bt b e e bt s b e st e e e e bt e n e be e nr e reeaa $375
[O7eTaa o=t (1 (1Y R o R To] o] [T L4 (o] o PSPPSRI 145
Assignment and transfer of record title or operating rights ..........c.ooiiiiii i 85
Overriding royalty transfer, payment out Of PrOQUCHION ..........c.iiiiiiiiiiiii ettt s nbe e anne s 10
Name change, corporate merger or transfer t0 NEINABVISEE ........cooiiiiiiiiiiii e 195
Lease CONSONAAION ..........oiiiiii e s s e s b e s h e s e e a e s b s s e e s n e e r e 415
Lease reNEWAl OF EXChANGE .......oiiiiiiiiiieie ettt b ettt e s bt e b e e e ab e e e be e e bt e ebe e e b e e sae e e b e e s as e e b e e e aneesbeesareeasneeas 375
Lease reinStatemMENt, ClASS | .......ccviii it r e et e r e et e Rt r e e n e e n e r e n e nes 75
Leasing under right-of-way ........cccccooviiiiniiniieiieeen, 375
Geophysical exploration permit application—Alaska .. 25
Renewal of exploration PermMit—AIGSKa ..........ccciiiiiiiiii ettt 25
NONCOMPELtiVE 188SE APPICALION .......eiiiiiiieit ettt a et bt e ae e bt e e bt et e e e ab e e sa et et e e sas e e bt e saneeneenaneeteeaas 375
[O7oTaa oot (1 (A R T R TR ToT o] [T L4 o] o PSPPSR 145
Assignment and transfer of record title or operating rights ..o 85
Name change, corporate merger or transfer t0 NEIIJEVISEE ...........oiiiiiiiiiii ettt sae e 195
[Tl o] Yo [ 1o F= (T ] o IO T TV SPTOUPRUPFRPRTPPPO 415
Lease reiNSIAIEMENT ... ..o e et e e e e s b e e a e s saa e re e 75
NOMINALION OF TANAS ...ttt et a ettt eea st e b e e e ae e e bt e e e s e e b e e eab e e eh et st e e ean e e bt e seneeneenaneeteeeas 105

PIUS PEr @Cre NOMINALION FEE ... uiiiiiiiitii ittt b e et ee bt e e s e eesaeeeateeshs e e b e e eae e e beeeabeebeeenbeesaeeenteesnseaneaanneas 0.11
Site [ICENSE APPICATION ... .eeiiiiiiie ittt ettt h et e e ae e et e e bt e e bt e sa et et e e ee st e b e e e as e e eae e et e e be e eab e e naneeabeeneneereeaanean 55
Assignment or tranSfer Of SIE ICENSE ........oiui ittt h e sttt e et e esbe e e b e e saeeebeeseseebeesaneennes 55

Coal (parts 3400, 3470)
License 10 MINe @PPIICALION ........ociiiiiiii ettt e et e a e s e e e b e e e b e e h e e s ae e e ae s e b e e b e b e e re e 10
EXPIOration liCENSE @PPIICALION ......ocuiiiiiiieiiite ettt ettt a e bt e et e et e e e et e bt e sae e ettt e st e bt e e b e e nan e et e e ebe e e n e e nneeennes 310
Lease or [8ase INTEreSt traNSTEr ..........oo e e s r e s 60
Leasing of Solid Minerals Other Than Coal and Oil Shale (parts 3500, 3580)
Applications other than thosSe lISTEA DEIOW ..........ccuiiiiiiiii e e s s r e sn e 35
Prospecting permit application @amMendMENT ...........ooi i e e s e s e e e e e e e e ennneeenane 60
Extension of proSpecting PEIMIL ........couii i bbb e e b e b e et e bbb e e r e e sn e 100
Lease modification Or friNgE @CIEAGE IEASE ........eiiiiiiiieiiie ettt e ae et e e bt e e bt e sae e s bt e sas e e beesaeeebeesareeteeans 30
LBASE FBNEWAL ...ttt ettt b e e a et h e s bt e bt e e e bt oo h et et e e b e e b e e b et e b e e R et e b e e eab e e b e e e Ee e e he e e bt e b e e e reenaneeree e 485
Assignment, sublease, or transfer of operating MghtS .........oooiiiiiiii et 30
Transfer of OVEITIAING FOYAITY ........ooiiiiiiiiie ettt e b e e b e e e bt e s ae e e bt e sas e e b e e s b e e saeesan e e abe e e b e e saneeans 30
L LT 0= T4 o T S PSSR PPRP PRI 30
Shasta and Trinity hardroCk MINEIAI IBASE ........c..eiieiuiiiiiiiiet ettt b et ea et s sttt eae e bt eae e b e ee e b been e b 30
Renewal of existing sand and gravel 18aSe iN NEVATA .........coiiiiiiiiiiiii ettt e e e sne e saneeees 30
Multiple Use; Mining (part 3730)

Notice of protest of placer MINING OPEIAtIONS ...........iiiiiiiiiie ettt ettt e e e b e e saeeebeesabeabeessseebeesnneeneeeans 10
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FY 2011 PROCESSING AND FILING FEE TABLE—Continued
Document/action FY 2011 fee
Mining Law Administration (parts 3800, 3810, 3830, 3850, 3860, 3870)
PaYo] ol Ter=NiloT gl Colo) o =1 o I F=TaTo LS 30 (o N o o= o o NSRRI 10
[\ [o) o7 2o i (o o= L4 o] o Rl TSR PUPPPRI 15
PN aT=T oo [aa =T oo ToTor= 1o o H PP U PUPPRTRUPPPI 10
Transfer of MINING ClAIM/SIIE ........eii i b et b e h e bt b e bt bt et nb e et e nb e et nheeae e s be e e e b e e be e b e see s 10
Recording an annual FLPIMA iliNG ....coueoiiiieieee ettt b ettt e e st e e h e eat e et e e bt e be e et e e nat e e bt e e s et e nneenaneennes 10
Deferment of @SSESSMENT WOTK ......c.ui ittt e e et she e et e e e b e e e b e e s ae e et e e s ae e e b e e s aneesbeesaneeseneeas 100
Recording a notice of intent to locate mining claims on Stockraising Homestead Act lands .........ccccooieiiiiiniiiiineececee e 30
Mineral patent adUAICATION ..........c.oiiiii ettt e e b s et et e e e ha e e b e e s e e e ae e s a e et e e e b e e e sre e e 2,840 (more than
10 claims)
1,420 (10 or
fewer claims)
FaXe 1Y=T 4= T= N =g o E PR U PO UURTTUTRPOt 100
L (0] (=T PSP PP R OURRPOPRRN 60
Oil Shale Management (parts 3900, 3910, 3930)
Exploration license application ............ccooeiiiiiiiiiiiiee e 295
Application for assignment or sublease of record title or overriding royalty 60

*To record a mining claim or site location, you must pay this processing fee along with the initial maintenance fee and the one-time location

fee required by statute. 43 CFR part 3833.

PART 3910—OIL SHALE
EXPLORATION LICENSES

m 3. The authority citation for part 3910
continues to read as follows:
Authority: 25 U.S.C. 396(d) and 2107, 30

U.S.C. 241(a), 42 U.S.C. 15927, 43 U.S.C.
1732(b) and 1740.

Subpart 3910—Exploration Licenses

m 4. Amend § 3910.31 by revising
paragraph (b)(2) to read as follows:

§3910.31 Filing of an application for an
exploration license.
* * * * *

(b) * % %

(2) The filing fee for an exploration
license application found in the fee
schedule in § 3000.12 of this chapter;

* * * * *

PART 3930—MANAGEMENT OF OIL
SHALE EXPLORATION AND LEASES

m 5. The authority citation for part 3930
continues to read as follows:
Authority: 25 U.S.C. 396d and 2107, 30

U.S.C. 241(a), 42 U.S.C. 15927, 43 U.S.C.
1732(b), 1733, and 1740.

Subpart 3933—Assignments and
Subleases

m 6. Amend § 3933.20 by revising the
first sentence of the section to read as
follows:

§3933.20 Filing fees.

Each application for assignment or
sublease of record title or overriding
royalty must include the filing fee found

in the fee schedule in § 3000.12 of this
chapter. * * *

m 7. Amend § 3933.31 by revising
paragraph (b)(3) to read as follows:

§3933.31 Record title assignments.
* * * * *

(b] * % %

(3) The filing fee found in the fee
schedule in § 3000.12 of this chapter.
* * * * *

[FR Doc. 2010-22885 Filed 9-13—10; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-8149]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has

adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
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be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for

the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

I:Dglte rl:ertain
; Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance no Ionger
available in
SFHAs
Region V
Wisconsin:
Gillett, City of, Oconto County ............... 550295 | September 30, 1975, Emerg; February 1, | October 6, 2010 | October 6, 2010
1984, Reg; October 6, 2010, Susp.
Lena, Village of, Oconto County ........... 550296 | July 7, 1975, Emerg; September 18, 1985, | ...... (o [o IR Do.
Reg; October 6, 2010, Susp.
Oconto, City of, Oconto County ............ 550297 | September 17, 1973, Emerg; August 3, | ...... (o [o TR Do.
1981, Reg; October 6, 2010, Susp.
Oconto County, Unincorporated Areas 550294 | May 21, 1973, Emerg; January 6, 1983, | ...... do e Do.
Reg; October 6, 2010, Susp.
Oconto Falls, City of, Oconto County ... 550298 | June 23, 1975, Emerg; July 16, 1981, Reg; | ...... (o [o TR Do.
October 6, 2010, Susp.
Pulaski, Village of, Brown, Oconto, and 550024 | February 27, 1976, Emerg; August 3, 1981, | ...... do e Do.
Shawano Counties. Reg; October 6, 2010, Susp.
Suring, Village of, Oconto County ......... 550300 | January 30, 1975, Emerg; December 1, | ...... (o [o TR Do.
1983, Reg; October 6, 2010, Susp.
Region VI
Arkansas:
Elaine, City of, Phillips County .............. 050167 | March 29, 1974, Emerg; September 4, | ...... [o [o R Do.
1985, Reg; October 6, 2010, Susp.
Helena-West Helena, City of, Phillips 050168 | February 15, 1974, Emerg; July 16, 1979, | ...... do i Do.
County. Reg; October 6, 2010, Susp.
Lake View, City of, Phillips County ....... 050169 | July 23, 1976, Emerg; February 1, 1987, | ...... do i Do.
Reg; October 6, 2010, Susp.
Marvell, City of, Phillips County ............ 050170 | July 28, 1993, Emerg; August 1, 2008, Reg; | ...... do i Do.
October 6, 2010, Susp.
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Date certain
Federal assist-

; Communit Effective date authorization/cancellation of | Current effective
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Phillips County, Unincorporated Areas. 050166 | April 28, 1981, Emerg; April 1, 1988, Reg; | ...... do s Do.
October 6, 2010, Susp.
New Mexico:
Portales, City of, Roosevelt County ...... 350054 | October 29, 1974, Emerg; January 20, | ...... (o [o TR Do.
1982, Reg; October 6, 2010, Susp.
Red River, Town of, Taos County ......... 350079 | April 18, 1975, Emerg; July 1, 1987, Reg; | ...... (o o JUVUUPR Do.
October 6, 2010, Susp.
Taos, Town of, Taos County. ................ 350080 | August 25, 1975, Emerg; August 4, 1987, | ...... do .o Do.
Reg; October 6, 2010, Susp.
Taos County, Unincorporated Areas ..... 350078 | September 25, 1975, Emerg; January 5, | ...... (o o JUVUUPR Do.
1989, Reg; October 6, 2010, Susp.
Texas:
Big Spring, City of, Howard County ...... 480360 | February 7, 1975, Emerg; September 30, | ...... o [o TR Do.
1981, Reg; October 6, 2010, Susp.
Brooks County, Unincorporated Areas .. 481196 | July 21, 1975, Emerg; July 1, 1987, Reg; | ...... do s Do.
October 6, 2010, Susp.
Coahoma, City of, Howard County ....... 481099 | September 13, 2007, Emerg; October 6, | ...... o [o TR Do.
2010, Reg; October 6, 2010, Susp.
Falfurrias, City of, Brooks County ......... 480086 | March 21, 1975, Emerg; August 17, 1981, | ...... o [o TR Do.
Reg; October 6, 2010, Susp.
Howard County, Unincorporated Areas 481227 | June 3, 1982, Emerg; February 1, 1988, | ...... do e Do.
Reg; October 6, 2010, Susp.
Kountze, City of, Hardin County ............ 480845 | February 27, 1987, Emerg; November 1, | ...... o [o TR Do.
1989, Reg; October 6, 2010, Susp.
Lumberton, City of, Hardin County ........ 481111 | May 8, 1979, Emerg; May 8, 1979, Reg; | ...... o [o TR Do.
October 6, 2010, Susp.
Rose Hill Acres, City of, Hardin County 480846 | March 8, 1974, Emerg; April 15, 1977, Reg; | ...... o [o TR Do.
October 6, 2010, Susp.
Silsbee, City of, Hardin County ............. 480285 | June 7, 1974, Emerg; May 1, 1978, Reg; | ...... o [o TR Do.
October 6, 2010, Susp.
Sour Lake, City of, Hardin County ........ 480286 | June 3, 1974, Emerg; October 28, 1977, | ...... [o [ T Do.
Reg; October 6, 2010, Susp.
Region Vii
lowa:
Earlham, City of, Madison County ........ 190570 | September 6, 1977, Emerg; September 30, | ...... (o [o TR Do.
1988, Reg; October 6, 2010, Susp.
East Peru, City of, Madison County ...... 190450 | April 25, 1977, Emerg; February 1, 1987, | ...... (o [o TR Do.
Reg; October 6, 2010, Susp.
Madison County, Unincorporated Areas 190887 | September 10, 1993, Emerg; September 1, | ...... do e Do.
1996, Reg; October 6, 2010, Susp.
Patterson, City of, Madison County ...... 190451 | March 27, 1979, Emerg; January 1, 1987, | ...... (o [o TR Do.
Reg; October 6, 2010, Susp.
Winterset, City of, Madison County ....... 190944 | April 24, 1992, Emerg; May 3, 1993, Reg; | ...... (o [o TR Do.
October 6, 2010, Susp.
Kansas: Harvey County, Unincor- 200585 | October 19, 1978, Emerg; August 15, 1983, | ...... do e Do.
porated Areas. Reg; October 6, 2010, Susp.
Newton, City of, Harvey County ............ 200133 | September 13, 1974, Emerg; October 2, | ...... do e Do.
1979, Reg; October 6, 2010, Susp.
North Newton, City of, Harvey County .. 200542 | June 28, 1979, Emerg; June 28, 1979, Reg; | ...... (o [o IR Do.
October 6, 2010, Susp.
Region VIil
Utah:
Uintah County, Unincorporated Areas .. 490147 | November 30, 1977, Emerg; February 1, | ...... do . Do.
1986, Reg; October 6, 2010, Susp.
Vernal, City of, Uintah County ............... 490149 | April 16, 1975, Emerg; March 18, 1986, | ...... (o [o IR Do.

Reg; October 6, 2010, Susp.

*-do- =Ditto.

Code for reading third column: Emerg. —Emergency; Reg. —Regular; Susp. —Suspension.
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Dated: September 3, 2010.
Edward L. Connor,

Acting Federal Insurance and Mitigation
Administrator, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2010-22796 Filed 9-13-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R3-ES-2010-0068;
92220-1113-0000-B3]

RIN 1018—-AX28

Endangered and Threatened Wildlife
and Plants; Technical Corrections for
Three Midwest Region Plant Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Direct final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the revised
taxonomy of Lesquerella filiformis
(Missouri bladderpod), Sedum
integrifolium ssp. leedyi (Leedy’s
roseroot), and Mimulus glabratus var.
michiganensis (Michigan monkey-
flower) under the Endangered Species
Act of 1973, as amended (Act). We are
revising the List of Endangered and
Threatened Plants to reflect the current
scientifically accepted taxonomy and
nomenclature of these species. We
revise the scientific names of these
species as follows: Physaria filiformis
(=Lesquerella f.), Rhodiola integrifolia
ssp. leedyi (=Sedum integrifolium ssp.
1.), and Mimulus michiganensis (=M.
glabratus var. michiganensis),
respectively.

DATES: This rule is effective December
13, 2010, without further action, unless
significant adverse comment is received
by October 14, 2010. If significant
adverse comment is received, we will
publish a timely withdrawal of the rule
in the Federal Register.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS—-R3-ES-2010-0068.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—R3—
ES-2010-0068; Division of Policy and
Directives Management; U.S. Fish and

Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

See Public Comments in
SUPPLEMENTARY INFORMATION for more
information about submitting
comments.

FOR FURTHER INFORMATION CONTACT:
Carlita Payne, Fish and Wildlife
Biologist, U.S. Fish and Wildlife
Service, Midwest Regional Office,
Division of Endangered Species, 1
Federal Drive, Fort Snelling, MN 55111—
4056; telephone 612—-713-5350.
Individuals who are hearing impaired or
speech impaired may call the Federal
Relay Service at 800-877-8337 for TTY
(telephone typewriter or teletypewriter)
assistance 24 hours a day, 7 days a
week.

SUPPLEMENTARY INFORMATION:

Purpose of Direct Final Rule and Final
Action

The purpose of this direct final rule
is to notify the public that we are
revising the List of Endangered and
Threatened Plants to reflect the
scientifically accepted taxonomy and
nomenclature of three plant species
listed under section 4 of the Act (16
U.S.C. 1531 etseq.). These changes to
the List of Endangered and Threatened
Plants (50 CFR 17.12(h)) reflect the most
recently accepted scientific names in
accordance with 50 CFR 17.12(b).

We are publishing this rule without a
prior proposal because this is a
noncontroversial action that does not
alter the regulatory protections afforded
to these species, and therefore, in the
best interest of the public, should be
undertaken in as timely a manner as
possible. This rule will be effective, as
published in this document, on the
effective date specified in the DATES
section, unless we receive significant
adverse comments on or before the
comment due date specified in the
DATES section of this document.
Significant adverse comments are
comments that provide strong
justifications as to why this rule should
not be adopted or why it should be
changed.

If we receive significant adverse
comments, we will publish a document
in the Federal Register withdrawing
this rule before the effective date, and
we will engage in the normal
rulemaking process to promulgate these
changes to 50 CFR 17.12.

Elsewhere in today’s issue of the
Federal Register, we have published a
notice to initiate 5-year reviews that

includes Physaria filiformis among six
other Midwest species. We will give the
same consideration to comments in
regard to the taxonomy of Missouri
bladderpod submitted in response to
either this direct final rule or our notice
to initiate 5-year reviews; you do not
need to submit separate comments
pertaining to this issue for both
documents.

Public Comments

You may submit your comments and
materials regarding this direct final rule
by one of the methods listed in the
ADDRESSES section. Please include
sufficient information with your
comments that allows us to verify any
scientific or commercial information
you include. We will not consider
comments sent by e-mail or fax, or to an
address not listed in the ADDRESSES
section.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us.
Before including your address, phone
number, e-mail address, or other
personal information in your comment,
you should be aware that your entire
comment—including your personal
identifying information—may be made
publicly available at any time. While
you can ask us in your comment to
withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this direct final rule,
will be available for public inspection
on the Internet at http://
www.regulations.gov or by appointment,
during normal business hours at the
U.S. Fish and Wildlife Service Midwest
Regional Office (see FOR FURTHER
INFORMATION CONTACT). Please note that
comments posted to http://
www.regulations.gov are not
immediately viewable. When you
submit a comment, the system receives
it immediately. However, the comment
will not be publicly viewable until we
post it, which might not occur until
several days after submission.
Information regarding this rule is
available in alternative formats upon
request (see FOR FURTHER INFORMATION
CONTACT). For information pertaining to
specific species, please contact the
following Ecological Services Field
Offices:
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Species

Contact Person, Phone,
E-mail

Contact Address

Physaria filiformis (=Lesquerella f.) ....................

Rhodiola integrifolia ssp. (=Sedum

integrifolium ssp. 1.).

leedyi

Charlie Scott, Field Supervisor, or Paul
McKenzie, Endangered Species Coordi-
nator; (573) 234-2132, extension 107,
paul_mckenzie @fws.gov.

Tony Sullins, Field Supervisor, or Phil
Delphey, Endangered Species Coordinator;
(612) 725-3548, phil delphey @fws.gov.

Columbia Missouri Field Office, U.S. Fish and
Wildlife Service, 101 Park DeVille Drive,
Suite A, Columbia, MO 65203-0057.

Twin Cities Field Office, U.S. Fish and Wildlife
Service, 1401 American Boulevard E.,
Bloomington, MN 55425—1665.

Mimulus michiganensis (=M. glabratus var. | Acting Field Supervisor, or Tameka | East Lansing Field Office, U.S. Fish and Wild-

michiganensis). Dandridge, Biologist; (517) 351-8315, life Service, 2651 Coolidge Road, Suite
tameka_dandridge @fws.gov. 101, East Lansing, Ml 48823-5902.

Background similarities in the floral patterns, W. Moore) H. Ohba (Ohba 2003, p. 218).

Section 17.12(b) of title 50 of the Code
of Federal Regulations (CFR) requires us
to use the most recently accepted
scientific name of any plant species that
we have determined to be an
endangered or threatened species. Using
the best available scientific information,
this direct final rule documents
taxonomic changes of the scientific
names to three entries on the List of
Endangered and Threatened Plants (50
CFR 17.12(h)). The basis for the
taxonomic changes is supported by
published studies in peer-reviewed
journals. We revise the scientific names
of these species under section 4 of the
Act (16 U.S.C. 1531 et seq.) as follows:
Physaria filiformis (=Lesquerella f.)
(Missouri bladderpod), Rhodiola
integrifolia ssp. leedyi (=Sedum
integrifolium ssp. 1.) (Leedy’s roseroot),
and Mimulus michiganensis (=M.
glabratus var. michiganensis) (Michigan
monkey-flower). We make these changes
to the List of Endangered and
Threatened Plants (50 CFR 17.12(h)) to
reflect the most recently accepted
scientific names in accordance with 50
CFR 17.12(b).

Taxonomic Classification
Physaria filiformis

The scientific name change of
Physaria filiformis (Rollins) O’Kane &
Al-Shehbaz (Missouri bladderpod) from
Lesquerella filiformis Rollins (Rollins
1956, pp. 201-202; Rollins 1993, p. 618)
is supported by Al-Shehbaz and
O’Kane’s (2002, pp. 319-320) extensive
molecular, ecological, morphological,
and distributional data. Al-Shehbaz and
O’Kane (2002, p. 321) concluded that
the genus Lesquerella should be united
with the earlier-published genus
Physaria, initially discussed in Gray
(1848, pp. 161-162). Although Rollins
(1939, pp. 393—-398; 1993, pp. 588—589,
pp. 696—697) supported the separation
of the two genera because Physaria has
didymous fruits with deep sinuses
between the valves distally, and often
proximally as well, he also noted strong

growth, and trichome morphology
between Lesquerella and Physaria (Al-
Shehbaz and O’Kane 2002, p. 319). The
genera are also characterized by their
colpate pollen grains, which is a
distinguishable synapomorphic trait
from the rest of the family (Al-Shehbaz
and O’Kane 2002, p. 320). The new
combination is Physaria filiformis
(Rollins) O’Kane & Al-Shehbaz (Al-
Shehbaz and O’Kane 2002, p. 323). Only
North American species’ nomenclatural
adjustments were included in Al-
Shehbaz and O’Kane’s publication
(2002, p. 321). This taxonomic change is
included in our most recent 5-year
review for the species (USFWS 2008, p.
2), as well as the reclassification of this
plant from endangered to threatened
status on October 15, 2003 (68 FR
59337). This species will continue to be
listed as threatened.

Rhodiola integrifolia ssp. leedyi

The scientific name change of
Rhodiola integrifolia ssp. leedyi
(Leedy’s roseroot) from Sedum
integrifolium ssp. leedyi is supported by
extensive morphological and genetic
studies. Carl Linnaeus described the
genus Rhodiola in 1753, recognizing it
as distinct from the genus Sedum
(Moran 2000, p. 137; Ohba 2003, p.
210), but many twentieth century
authors regarded the genus as a
synonym of Sedum L. (Ohba 1980, pp.
356—358). However, recent evidence,
including chloroplast and nuclear DNA
data, support the original recognition of
Sedum and Rhodiola as distinct genera
(Ohba 1980, pp. 356—358; Van Ham and
‘T Hart 1998, p. 127; Ohba 2003, p. 210;
Mayuzumi and Ohba 2004, p. 588). R.
T. Clausen (1975, p. 474), following the
mid-twentieth century trend, treated
Rhodiola as a subgenus of Sedum, but
the Flora of North America has more
recently returned to the original
recognition of Rhodiola as a distinct
genus (Moran 2009, p. 164) that
includes Leedy’s roseroot. The new
combination is Rhodiola integrifolia
Rafinesque ssp. leedyi (Rosendahl & J.

The species was listed as threatened on
April 22, 1992 (57 FR 14649) and will
continue to be listed as threatened.

Mimulus michiganensis

The scientific name change of
Mimulus michiganensis from Mimulus
glabratus var. michiganensis is
supported by Posto and Prather’s (2003,
PP- 172—173) extensive evolutionary
and genetic studies. At the time of its
listing (55 FR 25596; June 21, 1990),
Mimulus glabratus var. michiganensis
(Michigan monkey-flower) was ranked
as a variety. Posto and Prather’s (2003,
Pp- 172—178) study supports the
elevation of the taxon in rank to species
Mimulus michiganensis, and, therefore,
the new combination was established
and accepted in the scientific
community. Pennell (1935 in USFWS
1997, p. 1) originally described the
taxon as a subspecies of M. glabratus,
and Fassett (1939 in USFWS 1997, p. 1)
subsequently gave the taxon varietal
status. Past researchers noted
morphological overlap with other taxa,
particularly the more common, wide-
ranging James’ monkey-flower (M.
glabratus var. jamesii) (Crispin 1981 in
USFWS 1997, p. 1; Bliss 1983 in
USFWS 1997, p. 1; Bliss 1986 in
USFWS 1997, p. 1), but floral character
studies of closely related taxa supported
maintaining variety michiganensis as a
distinct taxonomic entity (Bliss 1983 in
USFWS 1997, p. 1; Bliss 1986 in
USFWS 1997, p. 1; Minc 1989 in
USFWS 1997, p. 1).

However, random amplified
polymorphic DNA (RAPD) data (Posto
and Prather 2003, pp. 176-177) revealed
the following: M. michiganensis is
genetically distinct from other members
of the Mimulus complex; it has low
genetic similarity to M. glabratus var.
jamesii (a species implicated in its
origin); and groups of M. michiganensis
individuals separate from all other
individuals in the Unweighted Pair
Group Method with Arithmetic Mean
(UPGMA) phenogram. In addition, M.
michiganensis is not interfertile with
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any other member of the M. glabratus
complex, and it maintains its
morphological distinctiveness where it
is found sympatric with other M.
glabratus (Posto and Prather 2003, p.
177). For these reasons, Posto and
Prather (2003, p. 172) report the
elevation of the taxon in rank from
variety to species, and they found no
evidence to support earlier hypotheses
or arole of M. guttatus in the origin of
M. michiganensis through hybridization
with M. glabratus var. jamesii or
through direct ancestry via an
aneuploidy event. The species will
continue to be listed as endangered.

Required Determinations

Paperwork Reduction Act of 1995

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
This rule will not impose recordkeeping
or reporting requirements on State or
local governments, individuals,
businesses, or organizations. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

National Environmental Policy Act

We have determined that we do not
need to prepare Environmental
Assessments, or Environmental Impact
Statements, as defined under the
authority of the National Environmental

adopted under section 4(a) of the
Endangered Species Act. We published
a notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (43 FR 49244).

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(a) Be logically organized;

(b) Use the active voice to address
readers directly;

(c) Use clear language rather than
jargon;

(d) Be divided into short sections and
sentences; and

(e) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To help us to revise this rule,
your comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

References Cited

A complete list of the referenced
materials is available upon request from
the U.S. Fish and Wildlife Service

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m For the reasons given in the preamble,
we amend part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201—-4245; Public Law
99-625; 100 Stat. 3500; unless otherwise
noted.

§17.12 [Amended]

m 2. Amend the List of Endangered and
Threatened Plants in § 17.12(h) by:

m a. Removing the entries under
FLOWERING PLANTS for “Lesquerella
filiformis”, “Mimulus glabratus var.
michiganensis”, and “Sedum
integrifolium ssp. leedyi”’; and

m b. Adding in alphabetic order under
FLOWERING PLANTS entries for
“Mimulus michiganensis (=M. glabratus
var. michiganensis)”, “Physaria
filiformis (=Lesquerella f.)”, and
“Rhodiola integrifolia ssp. leedyi
(=Sedum integrifolium ssp. 1.)” to read
as follows:

§17.12 Endangered and threatened plants.

Policy Act of 1969 (42 U.S.C. 4321 et Midwest Regional Office (see FOR * * * * *
seq.), in connection with regulations FURTHER INFORMATION CONTACT). (h) * * *
Species . . . :
'1,5;020 Family Status  When listed Cr'tlcgthab" Sﬁﬁg'sal
Scientific name Common name 9
Mimulus Michigan monkey- USA (M) ....cc.ee. Scrophulariaceae .... E 392, NA NA
michiganensis flower. 780
(=Mimulus
glabratus var.
michiganensis).
Physaria filiformis Missouri bladderpod  U.S.A. (AR, MO) ..... Brassicaceae .......... T 253, 739, NA NA
(=Lesquerella f.). 780
Rhodiola integrifolia ~ Leedy’s roseroot ..... U.S.A. (MN, NY) ..... Crassulaceae .......... T 460, NA NA
ssp. leedyi 780
(=Sedum
integrifolium ssp.
1).
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Dated: August 19, 2010.
Wendi Weber,

Acting Deputy Director, Fish and Wildlife
Service.

[FR Doc. 2010-22810 Filed 9-13-10; 8:45 am|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131363—-0087-02]
RIN 0648-XY99

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Yellowfin Sole in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating the
projected unused amount of the 2010
yellowfin sole total allowable catch

(TAC) assigned to the Bering Sea and
Aleutian Islands trawl limited access
sector to the Amendment 80 cooperative
in the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to allow the 2010 total
allowable catch of yellowfin sole to be
fully harvested.

DATES: Effective September 9, 2010,
through 2400 hrs, Alaska local time
(A.L.t.), December 31, 2010.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2010 yellowfin sole TAC assigned
to the Bering Sea and Aleutian Islands
trawl limited access sector is 42,369

metric tons (mt) and to the Amendment
80 cooperative is 90,733 mt as
established by the final 2010 and 2011
harvest specifications for groundfish in
the BSAI (75 FR 11778, March 12,
2010).

The Administrator, Alaska Region,
NMEFS, has determined that 20,000 mt of
the yellowfin sole TAC assigned to the
BSAI trawl limited access sector will
not be harvested. Therefore, in
accordance with §679.91(f), NMFS
reallocates 20,000 mt of yellowfin sole
from the BSAI trawl limited access
sector to the Amendment 80 cooperative
in the BSAI In accordance with
§679.91(f), NMFS will reissue
cooperative quota permits for the
reallocated yellowfin sole following the
procedures set forth in § 679.91(f)(3).

The harvest specifications for
yellowfin sole included in the harvest
specifications for groundfish in the
BSAI (75 FR 11778, March 12, 2010) are
revised as follows: 22,369 mt to the
BSAI trawl limited access sector and
110,733 mt to the Amendment 80
cooperative in the BSAI Table 7a is
correctly revised and republished in its
entirety as follows:

TABLE 7A—FINAL 2010 COMMUNITY DEVELOPMENT QUOTA (CDQ) RESERVES, INCIDENTAL CATCH AMOUNTS (ICAS), AND
AMENDMENT 80 ALLOCATIONS OF THE ALEUTIAN ISLANDS PACIFIC OCEAN PERCH, AND BSAI FLATHEAD SOLE, ROCK

SOLE, AND YELLOWFIN SOLE TACS

[Amounts are in metric tons]

Pacific ocean perch Flathead Rock Yellowfin
sole sole sole
Sector Elastt(_arn ﬁen:_ral \A\Ilesttt_arn
eutian eutian eutian
District District District BSAI BSAI BSAI
4,220 4,270 6,540 60,000 90,000 219,000
452 457 700 6,420 9,630 23,433
100 50 50 5,000 10,000 2,000
367 376 116 0 0 22,369
3,302 3,387 5,674 48,580 70,370 171,198
1,751 1,796 3,009 5,708 17,507 60,465
1,551 1,591 2,666 42,872 52,863 110,733

This will enhance the socioeconomic
well-being of harvesters dependent
upon yellowfin sole in this area. The
Regional Administrator considered the
following factors in reaching this
decision: (1) The current catch of
yellowfin sole by the BSAI trawl limited
access sector and, (2) the harvest
capacity and stated intent on future
harvesting patterns of the Amendment
80 cooperative that participates in this
BSALI fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA

(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of yellowfin sole
from the BSAI trawl limited access
sector to the Amendment 80 cooperative
in the BSAL Since the fishery is
currently open, it is important to
immediately inform the industry as to

the revised allocations. Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to
plan for the fishing season, and to avoid
potential disruption to the fishing fleet
as well as processors. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 8, 2010.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
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prior notice and opportunity for public
comment.

This action is required by § 679.91
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 9, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-22868 Filed 9-9-10; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131363-0087—-02]
RIN 0648—-XZ01

Fisheries of the Exclusive Economic
Zone Off Alaska; Reallocation of
Pacific cod in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reallocation.

SUMMARY: NMFS is reallocating
projected unused amounts of Pacific cod
from catcher vessels using trawl gear to
American Fisheries Act catcher/
processors and the Amendment 80
cooperative in the Bering Sea and
Aleutian Islands management area.
These actions are necessary to allow the
2010 total allowable catch of Pacific cod
established for trawl catcher vessels to
be harvested.

DATES: Effective September 9, 2010,
until 2400 hours, A.l.t., December 31,
2010.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586 7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Bering Sea and Aleutian Islands
management area (BSAI) according to
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area

(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2010 Pacific cod total allowable
catch (TAC) in the BSAI is 168,780
metric tons (mt) as established by the
final 2010 and 2011 harvest
specifications for groundfish in the
BSAI (75 FR 11778, March 12, 2010).
Pursuant to ’ 679.20(a)(7)(ii), the
allocations of the Pacific cod TAC are
3,467 mt to American Fisheries Act
(AFA) trawl catcher/processors and
16,878 mt to the Amendment 80
cooperative. The allocation to catcher
vessels using trawl gear is 32,809 mt
after one reallocation (75 FR 52478,
August 26, 2010).

As of September 8, 2010 the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that catcher vessels using
trawl gear will not be able to harvest
4,000 mt of Pacific cod allocated to
those vessels under ’ 679.20(a)(7)(ii).
The Regional Administrator has
determined that the projected
unharvested amount is unlikely to be
harvested by any of the other catcher
vessel sectors described in
§679.20(a)(7)(iii)(A). Therefore, in
accordance with §679.20(a)(7)(iii)(B),
NMFS apportions 600 mt of Pacific cod
from catcher vessels using trawl gear to
AFA trawl/catcher processors and 3,400
mt of Pacific cod from catcher vessels
using trawl gear to the Amendment 80
cooperative.

The allocations for Pacific cod
specified in the final 2010 and 2011
final harvest specifications for
groundfish in the BSAI (75 FR 11778,
March 12, 2010) and one reallocation
(75 FR 52478, August 26, 2010) are
revised as follows: 4,067 mt to AFA
catcher/processors using trawl gear,
20,278 mt to the Amendment 80
cooperative, and 28,809 mt to catcher
vessels using trawl gear.

This will enhance the socioeconomic
well-being of harvesters dependent
upon Pacific cod in this area. The
Regional Administrator considered the

following factors in reaching this
decision: (1) the current catch of Pacific
cod by the applicable BSAI sectors and,
(2) the harvest capacity and stated intent
on future harvesting patterns of vessels
in the sectors participating in this
fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the reallocation of Pacific cod.
Since the fishery is currently open, it is
important to immediately inform the
industry as to the revised allocations.
Immediate notification is necessary to
allow for the orderly conduct and
efficient operation of this fishery, to
allow the industry to plan for the fishing
season, and to avoid potential
disruption to the fishing fleet as well as
processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 8, 2010.

The AA also finds good cause to
waive the 30 day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by * 679.20 and
is exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 9, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-22871 Filed 9-9-10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0853; Directorate
Identifier 2010-NM-116—-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-600, —700, —700C,
—800, —900, and —900ER Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Model 737-600, =700, —700C, —800,
—900, and —900ER series airplanes. This
proposed AD would require repetitive
testing of the stabilizer takeoff warning
switches, and corrective actions if
necessary. This proposed AD results
from reports that the warning horn did
not sound during the takeoff warning
system test of the S132 “nose up stab
takeoff warning switch.” We are
proposing this AD to detect and correct
a takeoff warning system switch failure,
which could reduce the ability of the
flightcrew to maintain the safe flight
and landing of the airplane.

DATES: We must receive comments on
this proposed AD by October 29, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590, between 9 a.m.

and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P. O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544—-5000,
extension 1; fax 206-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227-
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Jeffrey W. Palmer, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue SW.,
Renton, Washington 98057-3356;
telephone (425) 917-6472; fax (425)
917-6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0853; Directorate Identifier
2010-NM-116—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://

www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received reports that the warning
horn did not sound during the takeoff
warning system test of the S132 “nose
up stab takeoff warning switch.” Certain
airplanes were found to have switch
failures, which resulted in lack of aural
warning when the stabilizer was
positioned outside of the green band
limits. Also, operators found that both
internal contacts would not actuate
during switch rotation. A takeoff
warning system switch failure, if not
corrected, could result in auto-rotation,
resulting in tail strike, stall, high-speed
runway overrun, rejected takeoff, or
failure to clear terrain or obstacles after
takeoff, which could reduce the ability
of the flightcrew to maintain the safe
flight and landing of the airplane.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 737-27-1289, dated April 7,
2010, which describes procedures for
repetitive testing of the stabilizer takeoff
warning switches. The corrective
actions include replacing failed
stabilizer warning switches.

FAA’s Determination and Requirements
of this Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of these same
type designs. This proposed AD would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
would affect 963 airplanes of U.S.
registry. We also estimate that it would
take 1 work-hour per product to comply
with this proposed AD. The average
labor rate is $85 per work-hour. Based
on these figures, we estimate the cost of
this proposed AD to the U.S. operators
to be $81,855, or $85 per product.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
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section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

The Boeing Company: Docket No. FAA—
2010-0853; Directorate Identifier 2010—
NM-116—-AD.

Comments Due Date

(a) We must receive comments by October
29, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 737-600, —700, —700C,
—800, —900, and —900ER series airplanes,
certificated in any category; as identified in
Boeing Service Bulletin 737-27-1289, dated
April 7, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Unsafe Condition

(e) This AD results from reports that the
warning horn did not sound during the
takeoff warning system test of the S132 “nose
up stab takeoff warning switch.” The Federal
Aviation Administration is issuing this AD to
detect and correct a takeoff warning system
switch failure, which could reduce the ability
of the flightcrew to maintain the safe flight
and landing of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Test

(g) Within 6 months after the effective date
of this AD, test the stabilizer takeoff warning
switches, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 737-27-1289, dated April 7,
2010. Repeat the test at intervals not to
exceed 750 flight hours.

Replacement and Re-test

(h) If any stabilizer takeoff warning switch
fails the test required in paragraph (g) or (h)
of this AD, replace the stabilizer takeoff
warning switch with a new switch and test
the new switch before further flight, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 737—
27-1289, dated April 7, 2010. Within 750
flight hours after replacement of any switch,
test the replaced switch, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 737-27-1289, dated April 7,
2010, and repeat this test on the replaced
switch thereafter at intervals not to exceed
750 flight hours.

Special Flight Permit

(i) Special flight permits, as described in
Section 21.197 and Section 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199), are not allowed.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if

requested using the procedures found in 14
CFR 39.19. Send information to Attn: Jeffrey
W. Palmer, Aerospace Engineer, Systems and
Equipment Branch, ANM—-130S, FAA, Seattle
ACO, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
917-6472; fax (425) 917-6590. Information
may be e-mailed to: 9-ANM-Seattle-ACO-
AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on
September 3, 2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-22847 Filed 9-13—10; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 070726412-0071-01]
RIN 0648—-AV88

Proposed Research Area Within the
Gray’s Reef National Marine Sanctuary

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOQ).

ACTION: Proposed rule.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
proposing to create a research area
within the Gray’s Reef National Marine
Sanctuary (GRNMS, or Sanctuary). A
research area is a region specifically
designed for conducting controlled
scientific studies in the absence of
certain human activities that could
affect the results. NOAA proposes to
prohibit fishing, diving, and stopping
while transiting in the proposed
research area.

DATES: Comments must be received by
December 13, 2010.

Dates for public hearings are:

(1) October 19, 6-8 p.m., Richmond
Hill City Center, 529 Cedar Street,
Richmond Hill, GA.

(2) October 20, 6—8 p.m., Bulloch
County Courthouse, 30 N. Main Street,
Statesboro, GA.
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(3) October 21, 6—8 p.m., College of
Coastal Georgia, Southeast Georgia
Conference Center, 3700 Altama
Avenue, Brunswick, GA.

ADDRESSES: You may submit comments,
identified by 0648—AV88, by any one of
the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov (search for docket
NOAA-NOS-2009-0103)

e Mail: Gray’s Reef National Marine
Sanctuary, 10 Ocean Science Circle,
Savannah, GA 31411, Attn: Dr. George
Sedberry, Superintendent.

Instructions: No comments will be
posted for public viewing until after the
comment period has closed. All
comments received are a part of the
public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information.

ONMS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only. Copies of
the draft environmental impact
statement and proposed rule can be
downloaded or viewed on the Internet
at http://www.regulations.gov (search
for docket #NOAA-NOS-2009-0103) or
at http://graysreef.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Resource Protection Coordinator Becky
Shortland at (912) 598-2381.
SUPPLEMENTARY INFORMATION:

I. Background

A. Gray’s Reef National Marine
Sanctuary

NOAA designated GRNMS as the
nation’s fourth national marine
sanctuary in 1981 for the purposes of:
protecting the quality of this unique and
fragile ecological community; promoting
scientific understanding of this live
bottom ecosystem; and enhancing
public awareness and wise use of this
significant regional resource. GRNMS is
located 16 miles offshore of Sapelo
Island, Georgia, on an area of
continental shelf stretching from Cape
Hatteras, North Carolina, to Cape
Canaveral, Florida (referred to as the
South Atlantic Bight). GRNMS protects
16.68 square nautical miles of open
ocean and submerged lands of
particularly dense and nearshore

patches of productive live bottom
habitat. The sanctuary is influenced by
complex ocean currents and serves as a
mixing zone for temperate (colder
water) and sub-tropical species. An
estimated 180 species of fish,
encompassing a wide variety of sizes,
forms, and ecological roles, have been
recorded at GRNMS. Loggerhead sea
turtles, a threatened species, use
GRNMS year-round for foraging and
resting, and the highly endangered
northern right whale is occasionally
seen in Gray’s Reef.

The sanctuary contains one of the
largest nearshore live-bottom reefs in
the southeastern United States. Within
the sanctuary, rock outcroppings stand
above the shifting sands. The series of
rock ledges and sand expanses has
produced a complex habitat of burrows,
troughs, and overhangs that provide a
solid base for the abundant sessile
invertebrates to attach and grow. This
topography supports an unusual
assemblage of temperate and tropical
marine flora and fauna. This flourishing
ecosystem attracts numerous species of
benthic and pelagic fish including
mackerel, grouper, red snapper, black
sea bass, angelfish, and a host of other
fishes. Since GRNMS lies in a transition
area between temperate and tropical
waters, the composition of reef fish
populations changes seasonally.

B. Purpose and Need for Research Area

In 2008, NOAA released a report on
the condition of GRNMS providing a
summary of the status of resources,
pressures on those resources, current
conditions and trends, and management
responses to the pressures that threaten
the integrity of the marine environment.
Specifically, the document includes
information on water quality, habitat,
living resources, and maritime
archaeological resources and the human
activities that affect them. Overall, the
resources protected by GRNMS appear
to be in fair condition, as defined in the
2008 GRNMS condition report.
Emerging threats to the sanctuary
include invasive species, contamination
of organisms by waterborne chemicals
from human coastal activities, climate
change and ever increasing coastal
populations and recreational use of the
sanctuary. For a copy of the 2008
GRNMS condition report, please visit
http://sanctuaries.noaa.gov/science/
condition/grnms/welcome.html.

NOAA’s regulations for the sanctuary
limit fishing gear in the sanctuary to rod
and reel (which is used by the vast
majority of users in the sanctuary), and
handline. Despite these gear restrictions,
fishing continues to impact the living
marine resources and habitat of the

sanctuary. Recreational fishing is the
primary fishing activity and occurs
throughout the sanctuary but tends to be
concentrated in certain areas.

Because fishing is allowed throughout
the sanctuary, NOAA has limited
options for gaining better management
information on the effects it has on fish
and invertebrate populations and their
habitats. A research area would allow
investigations to evaluate possible
impacts from fishing—particularly
bottom fishing—on the sanctuary’s
natural resources by providing a zone
relatively free of human activities and
impacts that can be compared to the rest
of the sanctuary. The research area
would also allow researchers to more
accurately determine the effects of
natural events (e.g., hurricanes) and
cycles (e.g. droughts) on the sanctuary.
The research area could also serve as an
important sentinel site to monitor and
study impacts of climate change, such
as ocean acidification, which can be
better determined in the absence of
additional human factors such as
fishing. Sentinel sites are areas well
suited to ensure sustained observations
of environmental change, to track
indicators of ecosystem integrity, and to
provide early warning services.
Currently the effects of subtle natural
variability may be masked by the
sometimes overwhelming effect of
fishing. The ability to conduct these
investigations in a marine environment
free of human influences is critical to
meet the resource protection and
scientific research mandates of the
GRNMS.

To provide for comprehensive and
coordinated conservation and
management of natural resources of
GRNMS as required by the National
Marine Sanctuaries Act (NMSA),
research that includes a control or
research area where human impacts are
limited is needed. There are currently
no natural live-bottom areas in the
South Atlantic Bight that have been set
aside for scientific use. Because GRNMS
is relatively shallow, it affords the
opportunity to conduct experiments and
make observations using SCUBA in a
productive reef habitat that is relatively
close to shore. The proximity of the
sanctuary to coastal universities and
marine research laboratories makes
GRNMS a logical natural area that can
be used to further understanding and
management of these complex
ecosystems. There is scientific
agreement that without having an area
of the naturally occurring live bottom
devoted to research, it becomes very
difficult to understand how these reefs
function in the life history of many
economically valuable species, and the
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effects of extractive uses on that
productivity. NOAA believes the
proposed action provides a balance
between user concerns and the research
opportunities that are emphasized in the
sanctuary’s goals and objectives.

C. Research Area Background

The concept of a research (control)
area within the sanctuary has been
under discussion for many years. The
idea was first raised by members of the
public in 1999 during the early stages of
the GRNMS management plan review
process at public scoping meetings. The
GRNMS advisory council set a target to
increase the opportunity to distinguish
scientifically between natural and
human-induced change to species
populations in the sanctuary (NMSP
2006). As a means to reach this target,
the Sanctuary Advisory Council (SAC)
formed a broad-based Research Area
Working Group (RAWG) to consider the
concept of a research area within the
sanctuary.

The RAWG consisted of
representatives from research, academia,
conservation groups, sport fishing and
diving interests, education, commercial
fishing, law enforcement and state and
federal agency representatives. The
RAWG employed a consensus-driven,
constituent-based process. A Geographic
Information System (GIS) tool was also
developed by NOAA to analyze options
RAWG members brought forward; this
tool is described in more detail in the
environmental impact statement
supporting this action.

The principle conclusion of the
RAWG, which was ultimately adopted
by the entire SAC, was that significant
research questions exist at GRNMS that
can only be addressed by establishing a
research area. The final SAC
recommendations to NOAA, presented
in 2008, also included the unanimous
recommendation that all fishing be
prohibited in the research area.

In the decision to recommend
prohibition of all fishing in the research
area, the RAWG took into consideration
new information on the growing
knowledge of the linkages between
benthic and pelagic natural
communities. The RAWG also
considered methods used by sport
fishermen to fish both coastal pelagic
and bottom fish (reef) species at the
same time. In addition, downriggers and
planers, currently permitted in the
sanctuary, allow anglers to fish the
entire water column, including near the
bottom. These gear types can impact
benthic communities and allow catch of
bottom fish, a primary marine resource
to be studied in the research area.
Therefore, allowing any fishing

including trolling for pelagic fish
species could significantly compromise
the integrity and effectiveness of a
research area.

Law enforcement officials expressed
concern that the enforcement of
prohibitions on fishing would be more
difficult if diving or stationary vessels
were allowed to continue in the
research area, due to the difficulty of
determining the activities of a boat’s
occupants from a distance or as officers
approach a boat. The SAC also observed
that any recreational diving activity in
the research area would make law
enforcement difficult and could
undermine the validity of the research
area.

From 2004-2008, the RAWG and SAC
also continued to evaluate criteria and
boundaries utilizing the GIS tool and
incorporating new information as it
became available. Ultimately, four
boundary scenarios were recommended
as viable locations for a research area in
GRNMS. These boundary scenarios and
several activity restrictions became the
focus of public scoping during March
and April 2008. After consideration of
public comments and deliberations by
the RAWG, the sanctuary
superintendent received final
recommendations from the SAC in
January 2009. The proposed action
presented in this document are the
direct result of the RAWG’s
recommendations that were adopted by
the SAC and provided to GRNMS
superintendent, and comments received
during the spring 2008 public scoping.
Several alternatives to the proposed
action are analyzed in the
accompanying draft environmental
impact statement (DEIS).

E. South Atlantic Fishery Management
Council

The action recommended to GRNMS
by the SAC would close the research
area to all fishing activity. Therefore,
pursuant to section 304(a)(5) of the
National Marine Sanctuaries Act (16
U.S.C. 1434(a)(5); NMSA), NOAA’s
Office of National Marine Sanctuaries
(ONMS) consulted with the South
Atlantic Fishery Management Council
(SAFMC or Council) to develop fishing
regulations associated with this
proposed research area.

On March 4, 2009, the SAFMC passed
a motion to: “Defer to Gray’s Reef NMS
for rule-making in terms of the
establishment of the Research Area.” On
April 22, 2009, the Council’s decision to
allow ONMS to draft the fishing
regulations was formally communicated
when the SAFMC sent a letter to the
GRNMS Superintendent deferring

fishing regulations for this action to the
ONMS.

II. Proposed Revisions to GRNMS
Terms of Designation

Section 304(a)(4) of the NMSA
requires that the terms of designation
include the geographic area included
within the Sanctuary; the characteristics
of the area that give it conservation,
recreational, ecological, historical,
research, educational, or aesthetic value;
and the types of activities subject to
regulation by the Secretary to protect
these characteristics. Section 304(a)(4)
also specifies that the terms of
designation may be modified only by
the same procedures by which the
original designation was made. To
implement this action, NOAA proposes
to modify the GRNMS terms of
designation, which were most recently
published in the Federal Register on
October 12, 2006 (74 FR 60055), to read
as follows (new text in bold and deleted
text in brackets and italics):

1. No change to Article 1, Designation
and Effect

2. No change to Article 2, Description
of the Area

3. No change to Article 3,
Characteristics of the Area

4. Article 4, Scope of Regulation,
Section 1, Activities Subject to
Regulation, is modified by:

a. Modifying the 4th bullet of Section
1 to read as follows: “Injuring, catching,
harvesting, or collecting any marine
organism or any part thereof, living or
dead, or attempting any of these
activities;, [ by any means except by use
of rod and reel, and handline gear;]”

b. Modifying the 6th bullet of Section
1 as follows: “Using explosives, or
devices that produce electric charges
underwater; [and”

c. Modifying the 7th bullet of Section
1 as follows: “Moving, removing,
injuring, or possessing a historical
resource, or attempting to move,
remove, injure, or possess a historical
resource[.] , and”

d. Adding the following at the end of
Section 1: “8. Diving.”

5. No Change to Article 5, Relation to
Other Regulatory Programs

6. No change to Article 6, Alteration
of This Designation

The revised terms of designation
would read as follows:

Revised Designation Document for the
Gray’s Reef National Marine Sanctuary

Article 1. Designation and Effect

The Gray’s Reef National Marine
Sanctuary was designated on January
16, 1981 (46 FR 7942). The Act
authorizes the Secretary of Commerce to



Federal Register/Vol.

75, No. 177/ Tuesday, September 14,

2010 /Proposed Rules 55695

issue such regulations as are necessary
to implement the designation, including
managing and protecting the
conservation, recreational, ecological,
historical, cultural, archaeological,
scientific, educational or aesthetic
resources and qualities of a national
marine sanctuary. Section 1 of Article 4
of this Designation Document lists
activities of the type that are presently
being regulated or may need to be
regulated in the future, in order to
protect sanctuary resources and
qualities. Listing in Section 1 does not
mean a type of activity is currently
regulated or would be regulated in the
future. If a type of activity is not listed,
however, it may not be regulated except
on an emergency basis, unless section 1
is amended to include the type of
activity following the same procedures
by which the original designation was
made. Nothing in this Designation
Document is intended to restrict
activities that do not cause an adverse
effect on the resources or qualities of the
sanctuary or on sanctuary property or
that do not pose a threat of harm to
users of the sanctuary.

Article 2. Description of the Area

The sanctuary consists of an area of
ocean waters and the submerged lands
thereunder located 17.5 nautical miles
due east of Sapelo Island, Georgia. The
exact coordinates are defined by
regulation (15 CFR 922.90).

Article 3. Characteristics of the Area

The sanctuary consists of submerged
calcareous sandstone rock reefs with
contiguous shallow-buried hard layer
and soft sedimentary regime which
supports rich and diverse marine plants,
invertebrates, finfish, turtles, and
occasional marine mammals in an
otherwise sparsely populated expanse of
ocean seabed. The area attracts multiple
human uses, including recreational
fishing and diving, scientific research,
and educational activities.

Article 4. Scope of Regulation

Section 1. Activities Subject to
Regulation

The following activities are subject to
regulation under the NMSA. Such
regulation may include prohibitions to
ensure the protection and management
of the conservation, recreational,
ecological, historical, scientific,
educational, cultural, archaeological or
aesthetic resources and qualities of the
area. Because an activity is listed here
does not mean that such activity is
being or would be regulated. If an
activity is listed, however, the activity
can be regulated, after compliance with

all applicable regulatory laws, without
going through the designation
procedures required by paragraphs (a)
and (b) of section 304 of the NMSA (16
U.S.C. 1434(a) and (b)).

1. Dredging, drilling into, or otherwise
altering the submerged lands of the
sanctuary;

2. Within the boundary of the
sanctuary, discharging or depositing any
material or other matter or constructing,
placing, or abandoning any structure,
material or other matter; or discharging
or depositing any material or other
matter outside the boundary of the
sanctuary that subsequently enters the
sanctuary and injures a sanctuary
resource or quality;

3. Vessel operations, including
anchoring;

4. Injuring, catching, harvesting, or
collecting any marine organism or any
part thereof, living or dead, or
attempting any of these activities;

5. Possessing fishing gear that is not
allowed to be used in the sanctuary;

6. Using explosives, or devices that
produce electric charges underwater;

7. Moving, removing, injuring, or
possessing a historical resource, or
attempting to move, remove, injure, or
possess a historical resource; and

8. Diving.

Section 2. Emergency Regulation

Where necessary to prevent or
minimize the destruction of, loss of, or
injury to a sanctuary resource or quality;
or to minimize the imminent risk of
such destruction, loss or injury, any
activity, including any not listed in
Section 1 of this Article, is subject to
immediate temporary regulation,
including prohibition.

Article 5. Relation to Other Regulatory
Programs

Section 1. Defense Activities

The regulation of activities listed in
Article 4 shall not prohibit any
Department of Defense activity that is
essential for national defense or because
of emergency. Such activities shall be
consistent with the regulations to the
maximum extent practical.

Section 2. Other Programs

All applicable regulatory programs
will remain in effect, and all permits,
licenses and other authorizations issued
pursuant thereto shall be valid within
the sanctuary unless authorizing any
activity prohibited by a regulation
implementing Article 4.

Atrticle 6. Alteration of This Designation

The terms of designation, as defined
under section 304(a) of the Act, may be
modified only by the procedures

outlined in paragraphs (a) and (b) of
section 304 of the Act including public
hearings, consultation with interested
Federal, State, and local government
agencies, and the South Atlantic Fishery
Management Council, review by the
appropriate congressional committees,
and approval by the Secretary of
Commerce or designee.

[End of designation document]

III. Summary of Proposed Revisions to
the Sanctuary Regulations

A. Establishment of a Research Area

The proposed regulations would
establish a research area within the
GRNMS that would prohibit fishing,
diving and stopping a vessel within the
area. This area is referred to as the
Southern Boundary Option. Please refer
to the GRNMS Web site and the draft
environmental impact statement
supporting this rulemaking for more
information and a map depicting the
location of the proposed research area
within the GRNMS. The research area,
which would occupy the southern
portion of the GRNMS, would be wholly
within the boundary of the sanctuary
and would not change its overall size.
The total area that would be designated
as a research area inside GRNMS would
be 6.25 square nautical miles (see the
Appendix for coordinates).

According to boat sighting data from
1999-2007, only 9.2 percent of boats
sighted in the sanctuary visited or
transited the area of the proposed
research area, leading to the conclusion
that this area is not as popular with
sport fishermen and sport divers as the
north-central portion of the sanctuary.
NOAA believes the proposed action
provides a balance between user
concerns and the research opportunities
that are emphasized in the sanctuary’s
goals and objectives.

B. Activities Prohibited Within the
Research Area

If adopted, the regulatory changes
would prohibit: (1) Injuring, catching,
harvesting, or collecting sanctuary
resources (including by fishing);

(2) diving within the research area; and
(3) stopping a vessel in the research
area. The proposed regulations would
add prohibitions specific to the research
area in addition to the existing
prohibitions set out in 922.92, which
apply throughout the Sanctuary. In the
proposed research area, the following
activities would be prohibited and thus
unlawful for any person to conduct or
cause to be conducted: Injuring,
catching, harvesting, or collecting, or
attempting to injure, catch, harvest, or
collect, any marine organism, or any
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part thereof, living or dead (there would
be a rebuttable presumption that any
marine organism or part thereof, living
or dead, found in the possession of a
person within the research area has
been collected from the research area);
possessing, carrying, or using any
fishing gear or means for fishing unless
such gear or means is stowed and not
available for immediate use while on
board a vessel transiting through the
research area without interruption or for
valid law enforcement purposes; diving;
stopping a vessel when transiting the
research area.

C. Enforcement

If adopted, the proposed regulations
would be enforced by NOAA and other
authorized agencies (i.e., United States
Coast Guard, and Georgia Department of
Natural Resources) in a coordinated and
comprehensive way. Enforcement
actions for an infraction would be
prosecuted under the appropriate
statutes or regulations governing that
infraction. The prohibition against
catching or harvesting marine organisms
would include a rebuttable presumption
that any marine organism or part thereof
found in the possession of a person
within the research area has been
collected from the research area.

D. Permitting

If adopted, a research area in the
southern portion of the sanctuary would
provide researchers a valuable
opportunity to discern between human-
induced and natural changes in the
Gray’s Reef area. Researchers would be
required to obtain permits to conduct
activities related to research that would
otherwise be prohibited by the
regulations.

The ONMS regulations, including the
regulations for the GRNMS, allow
NOAA to issue permits to conduct
activities that would otherwise be
prohibited by the regulations (15 CFR
922 and 922.93). Most permits are
issued by the Superintendent of the
GRNMS. Requirements for filing permit
applications are specified in ONMS
regulations and the Office of
Management and Budget-approved
application guidelines (OMB control
number 0648—-0141). Criteria for
reviewing permit applications are also
contained in the ONMS regulations at
15 CFR 922.93. In general, permits may
be issued for activities related to
scientific research, education, and
management.

IV. Classification
A. National Marine Sanctuaries Act

Section 301(b) of the National Marine
Sanctuaries Act (NMSA; 16 U.S.C. 1434)
provides authority for comprehensive
and coordinated conservation and
management of national marine
sanctuaries in coordination with other
resource management authorities.
Section 304(a)(4) of the NMSA requires
the procedures specified in section 304
for designating a national marine
sanctuary be followed for modifying any
term of designation. This action
proposes to revise the terms of
designation (e.g., scope of regulations)
for the GRNMS. Therefore, NOAA is
required to comply with Section 304. In
addition, Section 304(a)(5) of the NMSA
requires that NOAA consult with the
appropriate fishery management council
on any action proposing to regulate
fishing. As stated in the preamble above,
NOAA has worked with the South
Atlantic Fishery Management Council,
State of Georgia, and NOAA Fisheries
Service on this issue and all necessary
requirements have been completed. In
accordance with Section 304, the
appropriate documents are being
submitted to the specified Congressional
committees.

B. National Environmental Policy Act

In accordance with Section 304(a)(2)
of the NMSA (16 U.S.C. 1434(a)(2)), and
the provisions of the National
Environmental Policy Act (NEPA;

42 U.S.C. 4321-4370(a)), a DEIS has
been prepared for this proposed action.
The DEIS contains a statement of the
purpose and need for the project,
description of proposed alternatives
including the no action alternative,
description of the affected environment,
and evaluation and comparison of
environmental consequences including
cumulative impacts. The preferred
alternative incorporates the creation of a
research area in the Southern Option
Boundary, and proposed prohibition of
fishing, diving, and stopping a vessel
while transiting through the research
area. Copies of the DEIS are available
upon request at the address and Web
site listed in the ADDRESSES section of
this rule.

C. Executive Order 12866: Regulatory
Impact

Under Executive Order (E.O.) 12866,
if the proposed regulations are
“significant” as defined in section
3(0)(1), (2), (3), or (4) of the Order, an
assessment of the potential costs and
benefits of the regulatory action must be
prepared and submitted to the Office of
Management and Budget. This proposed

rule has been determined to be not
significant within the meaning of E.O.
12866.

D. Executive Order 13132: Federalism
Assessment

All of the proposed actions would
occur in the Exclusive Economic Zone
beyond state jurisdiction. There are no
federalism implications as that term is
used in E.O. 13132. The changes will
not preempt State law, but will simply
complement existing State authorities.
In keeping with the intent of the Order,
NOAA consulted with a number of
entities within the region, the State of
Georgia, and the South Atlantic Fishery
Management Council which
participated in development of the
research area.

E. Regulatory Flexibility Act

In accordance with the requirements
of section 603(a) of the Regulatory
Flexibility Act (RFA; 5 U.S.C. 603(a)),
NOAA has prepared an initial
regulatory flexibility analysis (IRFA)
describing the impact of the proposed
action on small businesses. Section
603(b) (5 U.S.C. 603(b)) requires that
each IRFA contain a description of the
reasons the action is being considered,
a succinct statement of the objectives of,
and legal basis for, the action, a
description of and, where feasible, an
estimate of the number of small entities
to which the proposed action will
apply, a description of the projected
reporting, recordkeeping and other
compliance requirements of the
proposed action, including an estimate
of the classes of small entities which
would be subject to the requirement and
the type of professional skills necessary
for preparation of the report or record,
and an identification, to the extent
practicable, of all relevant Federal rules
which may duplicate, overlap or
conflict with the proposed action.

In addition, section 603(c) (5 U.S.C.
603(c)) requires that each IRFA contain
a description of any significant
alternatives to the proposed action
which accomplish the stated objectives
of applicable statutes and which
minimize any significant economic
impact of the proposed action on small
entities. A statement of why NOAA is
considering this action and the
objectives of, and legal basis for, the
proposed rule is contained in the
preamble section for the proposed rule
and is not repeated here. The analysis
conducted to meet the remaining
requirements under the RFA follows.
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Initial Regulatory Flexibility Act
Analysis

The Small Business Administration
has established thresholds on the
designation of businesses as “small
entities.” A fish-harvesting business is
considered a “small” business if it has
annual receipts not in excess of
$3.5 million (13 CFR 121.201). Sports
and recreation businesses and scenic
and sightseeing transportation
businesses are considered “small”
businesses if they have annual receipts
not in excess of $6 million (13 CFR
121.201). According to these limits,
each of the businesses listed below are
considered small entities. All analyses
are based on the most recently updated
and best available information.

In 2002, a survey of charter fishing
boat owners/operators was completed.
This survey identified 15 charter boats
that utilize GRNMS as one of their
fishing locations. It was estimated that
their 2001 total gross revenue was

$1,029,000 and their total operating
expenses was $582,000 with total profit
of $447,000. Converting these values to
2008 dollars using the consumer price
index results in gross revenue of
$1,251,264, total operating expenses of
$707,712, and total profit of $543,552.
The survey found that approximately
40 percent of their fishing activity took
place in GRNMS.

The economic impact of the five
alternatives considered for this action,
and further described in the DEIS, can
be estimated by combining results from
the 2002 survey with boat location
analysis completed in 2008. The results
of this analysis are summarized in Table
1. The five alternatives contain a no
action alternative (i.e., no designation of
a research area) and four alternatives
distinguished by different locations
within the sanctuary and by varying
sizes. The Southern Boundary Option
(preferred) impacts 9 percent of
recreational fishing resulting in impacts
of $46K to total gross revenue and $20K

to total profit. The Optimal Scientific
Boundary Option impacts 67 percent of
recreational fishing resulting in impacts
of $335K to total gross revenue and
$146K to total profit. The Minimal User
Impact Boundary Option impacts

15 percent of recreational fishing
resulting in impacts of $75K to total
gross revenue and $32K to total profit.
The Compromise Boundary Option
impacts 35 percent of recreational
fishing resulting in impacts of $175K to
total gross revenue and $76K to total
profit.

This analysis assumes that all
economic value associated with the
areas closed is lost. Any factor that
could mitigate or off-set the level of
impact is not addressed. The estimated
impacts are thought of as “maximum
potential losses” because impacted
businesses may take action to at least
mitigate or off-set most losses (i.e., by
conducting charter operations
somewhere nearby).

TABLE 1—ESTIMATED ECONOMIC IMPACTS TO RECREATIONAL CHARTER FISHING BUSINESSES BY ALTERNATIVE, IN 2008 $

: Percent | Total impact to | Total impact to

Alternative impact gross re‘\)/enue prof‘)it
[N [ 3 Y 1T o PSPPSRI [ I U PPN
Southern Boundary Options (preferred) .. 9 46,047 20,003
Optimal Scientific Boundary Option ............ 67 335,339 145,672
Minimal User Impact Boundary Option ... 15 75,076 32,613
Compromise Boundary OPHION .......c.coiiioiiiiieiieeiere ettt naeeeneas 35 175,177 76,097

No economic impact is expected to
result to recreational charter diving
businesses because there appear to be
none currently operating within the
sanctuary. In September 2007, in-person
interviews were conducted with all
businesses and organizations offering
scuba diving trips along the Georgia
coast. Four charter scuba operations and
one scuba diving club were identified
and interviewed. The interviews
gathered information that included
operating profiles, preferred diving
locations and methods, detailed
business data (revenue and costs), and
general opinions of the current state of
scuba diving and spearfishing off the
Georgia coast. None of the businesses
offer scuba diving trips to GRNMS.

F. Paperwork Reduction Act

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) which
has been approved by OMB under
control number 0648—-0141. The public
reporting burden for national marine
sanctuary permits is estimated to
average 1 hour per response, including
the time for reviewing instructions,

searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

Nationwide, NOAA issues
approximately 200 national marine
sanctuary permits each year. Of this
amount, three permits are active for
research activities within the GRNMS.
Even though this proposed rule may
result in a few additional permits
applications for scientific research at
GRNMS, this rule would not
appreciably change the average annual
number of respondents or the reporting
burden for this information
requirement. Therefore, NOAA has
determined that the proposed
regulations do not necessitate a
modification to its information
collection approval by the Office of
Management and Budget under the
Paperwork Reduction Act.

Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NOAA (see
ADDRESSES) and by e-mail to
David Rostker@omb.eop.gov, or fax to
(202) 395-7285. Notwithstanding any

other provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with, a collection of
information subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB Control Number.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Coastal zone, Education,
Environmental protection, Marine
resources, Natural resources, Penalties,
Recreation and recreation areas,
Reporting and recordkeeping
requirements, Research.

Dated: September 3, 2010.
Holly Bamford,

Acting Deputy Assistant Administrator for
Ocean Services and Coastal Zone
Management.

Accordingly, for the reasons set forth
above, 15 CFR part 922 is proposed to
be amended as follows:
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PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

1. The authority citation for Part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

2.In §922.92, revise the section
heading to read as follows:

§922.92 Prohibited or otherwise regulated
activities—Sanctuary-wide.
* * * * *

3. In § 922.93, revise paragraph (a) to
read as follows:

§922.93 Permit procedures and criteria.

(a) A person may conduct an activity
prohibited by § 922.92(a)(1) through
(a)(10) and §922.94 if conducted in
accordance within the scope, purpose,
manner, terms and conditions of a
permit issued under this section and
§922.48.

* * * * *

4. Add §922.94 to Subpart I to read
as follows:

§922.94 Prohibited or otherwise regulated
activities—Research area.

In addition to the prohibitions set out
in §922.92, which apply throughout the
Sanctuary, the following activities are
prohibited and thus unlawful for any
person to conduct or cause to be
conducted within the research area
described in Appendix A to this
subpart. The exceptions described in
§922.92(a) and (b) also apply to the
prohibitions in this section:

(a)(1)(i) Injuring, catching, harvesting,
or collecting, or attempting to injure,
catch, harvest, or collect, any marine
organism, or any part thereof, living or
dead.

(ii) There shall be a rebuttable
presumption that any marine organism
or part thereof referenced in this
paragraph found in the possession of a
person within the research area has
been collected from the research area.

(2) Using any fishing gear or means
for fishing, or possessing, or carrying
any fishing gear or means for fishing
unless such gear or means is stowed and
not available for immediate use while
on board a vessel transiting through the
research area without interruption or for
valid law enforcement purposes.

(3) Diving.

(4) Stopping a vessel in the research
area.

(b) [Reserved]

5. Add Appendix A to Subpart I to
read as follows:

Appendix A to Subpart I of Part 922—
Gray’s Reef National Marine Sanctuary
Research Area Boundary Coordinates

[Coordinates listed in this Appendix are
unprojected (Geographic) and based on the
North American Datum of 1983.]

The research area boundary is defined by
the coordinates provided in Table 1 and the
following textual description. The research
area boundary extends from Point 1, the
southwest corner of the sanctuary, to Point 2
along a straight line following the western
boundary of the Sanctuary. It then extends
along a straight line from Point 2 to Point 3,
which is on the eastern boundary of GRNMS.
The boundary then follows the eastern
boundary line of the sanctuary southward
until it intersects the line of the southern
boundary of GRNMS at Point 4, the
southeastern corner of the sanctuary. The last
straight line is defined by connecting Point
4 and Point 5, along the southern boundary
of the GRNMS.

TABLE 1—COORDINATES FOR THE
RESEARCH AREA

Point Latitude Longitude
ID (north) (west)
1. 31.36250 N ........ —-80.92111 W
2 31.38444 N ........ —-80.92111 W
3 31.38444 N ........ —80.82806 W
4 ... 31.36250 N ........ —80.82806 W
5 .. 31.36250 N ........ —-80.92111 W

[FR Doc. 2010-22567 Filed 9-10-10; 11:15 am]
BILLING CODE 3510-NK-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4
RIN 3038—-AC46

Commodity Pool Operations: Relief
From Compliance With Certain
Disclosure, Reporting and
Recordkeeping Requirements for
Registered CPOs of Commodity Pools
Listed for Trading on a National
Securities Exchange; CPO Registration
Exemption for Certain Independent
Directors or Trustees of These
Commodity Pools; Correction

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document corrects a
missing e-mail address in a proposed
rule published in the Federal Register
of September 9, 2010, regarding relief
from certain disclosure, reporting and
recordkeeping requirements that
Commission staff previously has issued
on a case-by-case basis to commodity
pool operators (CPOs).

FOR FURTHER INFORMATION CONTACT:
David A. Stawick, 202—418-5071.

Correction

In proposed rule FR Doc. 2010-22395,
beginning on page 54794 in the issue of
September 9, 2010, make the following
correction. In the ADDRESSES section,
add the e-mail address
etfcpoexemptcomment@cftc.gov in the
place of “[email address TBD]”.

Dated: September 9, 2010.
David A. Stawick,
Secretary of the Commission.
[FR Doc. 2010-22906 Filed 9-13-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-142800-09]

RIN 1545-BI96

Guidance Regarding Deferred
Discharge of Indebtedness Income of
Corporations and Deferred Original
Issue Discount Deductions; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking by cross-reference to
temporary regulations.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking by cross-reference to
temporary regulations (REG-142800-09)
that was published in the Federal
Register on Friday, August 13, 2010 (75
FR 49428) primarily affecting C
corporations regarding the acceleration
of deferred discharge of indebtedness
(COD) income (deferred COD income)
and deferred original issue discount
(OID) deductions (deferred OID
deductions) under section 108(i)(5)(D),
and the calculation of earnings and
profits as a result of an election under
section 108(i). In addition, these
regulations provide rules applicable to
all taxpayers regarding deferred OID
deductions under section 108(i) as a
result of a reacquisition of an applicable
debt instrument by an issuer or related
party.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Robert M. Rhyne, (202) 622-7790 and
Rubin B. Ranat, (202) 622—7530 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
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Background

The correction notice that is the
subject of this document is under
section 108 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking by cross-reference to
temporary regulations (REG-142800-09)
contains an error that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
notice of proposed rulemaking by cross-
reference to temporary regulations
(REG-142800-09), which was the
subject of FR Doc. 2010-20059, is
corrected as follows:

On page 49429, column 2, in the
authority citation for part 1, the
language “Section 1.108(i)-0T also
issued under 26 U.S.C. 108(i)(7). * * *”
is removed and the language “Section
1.108(i)-0T also issued under 26 U.S.C.
108(i)(7) and 1502. * * *”is added in
its place.

LaNita Van Dyke,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel, Procedure and Administration.

[FR Doc. 2010-22791 Filed 9-13-10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-119921-09]
RIN 1545-BI69

Series LLCs and Cell Companies

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations regarding the
classification for Federal tax purposes of
a series of a domestic series limited
liability company (LLC), a cell of a
domestic cell company, or a foreign
series or cell that conducts an insurance
business. The proposed regulations
provide that, whether or not a series of
a domestic series LLC, a cell of a
domestic cell company, or a foreign
series or cell that conducts an insurance
business is a juridical person for local
law purposes, for Federal tax purposes
it is treated as an entity formed under
local law. Classification of a series or
cell that is treated as a separate entity

for Federal tax purposes generally is
determined under the same rules that
govern the classification of other types
of separate entities. The proposed
regulations provide examples
illustrating the application of the rule.
The proposed regulations will affect
domestic series LLCs; domestic cell
companies; foreign series, or cells that
conduct insurance businesses; and their
OWNErs.

DATES: Written or electronic comments
and requests for a public hearing must
be received by December 13, 2010.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-119921-09), Room
5203, Internal Revenue Service, PO Box
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-119921-09),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically, via the Federal
eRulemaking portal at http://
www.regulations.gov (IRS REG-119921—
09).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Joy Spies, (202) 622—3050; concerning
submissions of comments,
Oluwafunmilayo (Funmi) Taylor, (202)
622—7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background
1. Introduction

A number of States have enacted
statutes providing for the creation of
entities that may establish series,
including limited liability companies
(series LLCs). In general, series LLC
statutes provide that a limited liability
company may establish separate series.
Although series of a series LLC
generally are not treated as separate
entities for State law purposes and,
thus, cannot have members, each series
has “associated” with it specified
members, assets, rights, obligations, and
investment objectives or business
purposes. Members’ association with
one or more particular series is
comparable to direct ownership by the
members in such series, in that their
rights, duties, and powers with respect
to the series are direct and specifically
identified. If the conditions enumerated
in the relevant statute are satisfied, the
debts, liabilities, and obligations of one
series generally are enforceable only
against the assets of that series and not
against assets of other series or of the
series LLC.

Certain jurisdictions have enacted
statutes providing for entities similar to

the series LLC. For example, certain
statutes provide for the chartering of a
legal entity (or the establishment of
cells) under a structure commonly
known as a protected cell company,
segregated account company or
segregated portfolio company (cell
company). A cell company may
establish multiple accounts, or cells,
each of which has its own name and is
identified with a specific participant,
but generally is not treated under local
law as a legal entity distinct from the
cell company. The assets of each cell are
statutorily protected from the creditors
of any other cell and from the creditors
of the cell company.

Under current law, there is little
specific guidance regarding whether for
Federal tax purposes a series (or cell) is
treated as an entity separate from other
series or the series LLC (or other cells
or the cell company, as the case may
be), or whether the company and all of
its series (or cells) should be treated as
a single entity.

Notice 2008—19 (2008—5 IRB 366)
requested comments on proposed
guidance concerning issues that arise if
arrangements entered into by a cell
constitute insurance for Federal income
tax purposes. The notice also requested
comments on the need for guidance
concerning similar segregated
arrangements that do not involve
insurance. The IRS received a number of
comments requesting guidance for
similar arrangements not involving
insurance, including series LLCs and
cell companies. These comments
generally recommended that series and
cells should be treated as separate
entities for Federal tax purposes if they
are established under a statute with
provisions similar to the series LLC
statutes currently in effect in several
States. The IRS and Treasury
Department generally agree with these
comments. See §601.601(d)(2)(@i1)(b).

2. Entity Classification for Federal Tax
Purposes

A. Regulatory Framework

Sections 301.7701-1 through
301.7701—4 of the Procedure and
Administration Regulations provide the
framework for determining an
organization’s entity classification for
Federal tax purposes. Classification of
an organization depends on whether the
organization is treated as: (i) A separate
entity under § 301.7701-1, (ii) a
“business entity” within the meaning of
§301.7701—-2(a) or a trust under
§301.7701-4, and (iii) an “eligible
entity” under § 301.7701-3.

Section 301.7701-1(a)(1) provides
that the determination of whether an
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entity is separate from its owners for
Federal tax purposes is a matter of
Federal tax law and does not depend on
whether the organization is recognized
as an entity under local law. Section
301.7701-1(a)(2) provides that a joint
venture or other contractual
arrangement may create a separate
entity for Federal tax purposes if the
participants carry on a trade, business,
financial operation, or venture and
divide the profits therefrom. However, a
joint undertaking merely to share
expenses does not create a separate
entity for Federal tax purposes, nor does
mere co-ownership of property where
activities are limited to keeping
property maintained, in repair, and
rented or leased. Id.

Section 301.7701-1(b) provides that
the tax classification of an organization
recognized as a separate entity for tax
purposes generally is determined under
§§301.7701-2, 301.7701-3, and
301.7701-4. Thus, for example, an
organization recognized as an entity that
does not have associates or an objective
to carry on a business may be classified
as a trust under § 301.7701—4.

Section 301.7701-2(a) provides that a
business entity is any entity recognized
for Federal tax purposes (including an
entity with a single owner that may be
disregarded as an entity separate from
its owner under § 301.7701-3) that is
not properly classified as a trust or
otherwise subject to special treatment
under the Internal Revenue Code
(Code). A business entity with two or
more members is classified for Federal
tax purposes as a corporation or a
partnership. See § 301.7701-2(a). A
business entity with one owner is
classified as a corporation or is
disregarded. See § 301.7701-2(a). If the
entity is disregarded, its activities are
treated in the same manner as a sole
proprietorship, branch, or division of
the owner. However, §301.7701—
2(c)(2)(iv) and (v) provides for an
otherwise disregarded entity to be
treated as a corporation for certain
Federal employment tax and excise tax
purposes.

Section 301.7701-3(a) generally
provides that an eligible entity, which is
a business entity that is not a
corporation under § 301.7701-2(b), may
elect its classification for Federal tax
purposes.

B. Separate Entity Classification

The threshold question for
determining the tax classification of a
series of a series LLC or a cell of a cell
company is whether an individual
series or cell should be considered an
entity for Federal tax purposes. The
determination of whether an

organization is an entity separate from
its owners for Federal tax purposes is a
matter of Federal tax law and does not
depend on whether the organization is
recognized as an entity under local law.
Section 301.7701-1(a)(1). In Moline
Properties, Inc. v. Commissioner, 319
U.S. 436 (1943), the Supreme Court
noted that, so long as a corporation was
formed for a purpose that is the
equivalent of business activity or the
corporation actually carries on a
business, the corporation remains a
taxable entity separate from its
shareholders. Although entities that are
recognized under local law generally are
also recognized for Federal tax
purposes, a State law entity may be
disregarded if it lacks business purpose
or any business activity other than tax
avoidance. See Bertoli v. Commissioner,
103 T.C. 501 (1994); Aldon Homes, Inc.
v. Commissioner, 33 T.C. 582 (1959).

The Supreme Court in Commissioner
v. Culbertson, 337 U.S. 733 (1949), and
Commissioner v. Tower, 327 U.S. 280
(1946), set forth the basic standard for
determining whether a partnership will
be respected for Federal tax purposes. In
general, a partnership will be respected
if, considering all the facts, the parties
in good faith and acting with a business
purpose intended to join together to
conduct an enterprise and share in its
profits and losses. This determination is
made considering not only the stated
intent of the parties, but also the terms
of their agreement and their conduct.
Madison Gas & Elec. Co. v.
Commissioner, 633 F. 2d 512, 514 (7th
Cir. 1980); Luna v. Commaissioner, 42
T.C. 1067, 1077-78 (1964).

Conversely, under certain
circumstances, arrangements that are
not recognized as entities under State
law may be treated as separate entities
for Federal tax purposes. Section
301.7701-1(a)(2). For example, courts
have found entities for tax purposes in
some co-ownership situations where the
co-owners agree to restrict their ability
to sell, lease or encumber their interests,
waive their rights to partition property,
or allow certain management decisions
to be made other than by unanimous
agreement among co-owners. Bergford v.
Commissioner, 12 F. 3d 166 (9th Cir.
1993); Bussing v. Commissioner, 89 T.C.
1050 (1987); Alhouse v. Commissioner,
T.C. Memo. 1991-652. However, the
Internal Revenue Service (IRS) has ruled
that a co-ownership does not rise to the
level of an entity for Federal tax
purposes if the owner employs an agent
whose activities are limited to collecting
rents, paying property taxes, insurance
premiums, repair and maintenance
expenses, and providing tenants with
customary services. Rev. Rul. 75-374

(1975—-2 CB 261). See also Rev. Rul. 79—
77 (1979-1 CB 448), (see
§601.601(d)(2)(ii)(b)).

Rev. Proc. 2002-22 (2002—1 CB 733),
(see §601.601(d)(2)(ii)(b)), specifies the
conditions under which the IRS will
consider a request for a private letter
ruling that an undivided fractional
interest in rental real property is not an
interest in a business entity under
§301.7701-2(a). A number of factors
must be present to obtain a ruling under
the revenue procedure, including a limit
on the number of co-owners, a
requirement that the co-owners not treat
the co-ownership as an entity (that is,
that the co-ownership may not file a
partnership or corporate tax return,
conduct business under a common
name, execute an agreement identifying
any or all of the co-owners as partners,
shareholders, or members of a business
entity, or otherwise hold itself out as a
partnership or other form of business
entity), and a requirement that certain
rights with respect to the property
(including the power to make certain
management decisions) must be
retained by co-owners. The revenue
procedure provides that an organization
that is an entity for State law purposes
may not be characterized as a co-
ownership under the guidance in the
revenue procedure.

The courts and the IRS have
addressed the Federal tax classification
of investment trusts with assets divided
among a number of series. In National
Securities Series-Industrial Stocks
Series v. Commaissioner, 13 T.C. 884
(1949), acq., 1950-1 CB 4, several series
that differed only in the nature of their
assets were created within a statutory
open-end investment trust. Each series
regularly issued certificates representing
shares in the property held in trust and
regularly redeemed the certificates
solely from the assets and earnings of
the individual series. The Tax Court
stated that each series of the trust was
taxable as a separate regulated
investment company. See also Rev. Rul.
55—-416 (1955—1 CB 416), (see
§601.601(d)(2)(ii)(b)). But, see Union
Trusteed Funds v. Commissioner, 8 T.C.
1133 (1947), (series funds organized by
a State law corporation could not be
treated as if each fund were a separate
corporation).

In 1986, Congress added section
851(g) to the Code. Section 851(g)
contains a special rule for series funds
and provides that, in the case of a
regulated investment company (within
the meaning of section 851(a)) with
more than one fund, each fund generally
is treated as a separate corporation. For
these purposes, a fund is a segregated
portfolio of assets the beneficial



Federal Register/Vol.

75, No. 177/ Tuesday, September 14,

2010 /Proposed Rules 55701

interests in which are owned by holders
of interests in the regulated investment
company that are preferred over other
classes or series with respect to these
assets.

C. Insurance Company Classification

Section 7701(a)(3) and §301.7701—
2(b)(4) provide that an arrangement that
qualifies as an insurance company is a
corporation for Federal income tax
purposes. Sections 816(a) and 831(c)
define an insurance company as any
company more than half the business of
which during the taxable year is the
issuing of insurance or annuity
contracts or the reinsuring of risks
underwritten by insurance companies.
See also §1.801-3(a)(1), (“ITlhough its
name, charter powers, and subjection to
State insurance laws are significant in
determining the business which a
company is authorized and intends to
carry on, it is the character of the
business actually done in the taxable
year which determines whether a
company is taxable as an insurance
company under the Internal Revenue
Code.”). Thus, an insurance company
includes an arrangement that conducts
insurance business, whether or not the
arrangement is a State law entity.

3. Overview of Series LLC Statutes and
Cell Company Statutes

A. Domestic Statutes

Although §301.7701-1(a)(1) provides
that State classification of an entity is
not controlling for Federal tax purposes,
the characteristics of series LLCs and
cell companies under their governing
statutes are an important factor in
analyzing whether series and cells
generally should be treated as separate
entities for Federal tax purposes.

Series LLC statutes have been enacted
in Delaware, Illinois, Iowa, Nevada,
Oklahoma, Tennessee, Texas, Utah and
Puerto Rico. Delaware enacted the first
series LLC statute in 1996. Del. Code
Ann. Tit. 6, section 18—215 (the
Delaware statute). Statutes enacted
subsequently by other States are similar,
but not identical, to the Delaware
statute. All of the statutes provide a
significant degree of separateness for
individual series within a series LLC,
but none provides series with all of the
attributes of a typical State law entity,
such as an ordinary limited liability
company. Individual series generally are
not treated as separate entities for State
law purposes. However, in certain
States (currently Illinois and Iowa), a
series is treated as a separate entity to
the extent provided in the series LLC’s
articles of organization.

The Delaware statute provides that a
limited liability company may establish,
or provide for the establishment of, one
or more designated series of members,
managers, LLC interests or assets. Under
the Delaware statute, any such series
may have separate rights, powers, or
duties with respect to specified property
or obligations of the LLC or profits and
losses associated with specified
property or obligations, and any such
series may have a separate business
purpose or investment objective.
Additionally, the Delaware statute
provides that the debts, liabilities,
obligations, and expenses of a particular
series are enforceable against the assets
of that series only, and not against the
assets of the series LLC generally or any
other series of the LLC, and, unless the
LLC agreement provides otherwise,
none of the debts, liabilities, obligations,
and expenses of the series LLC generally
or of any other series of the series LLC
are enforceable against the assets of the
series, provided that the following
requirements are met: (1) The LLC
agreement establishes or provides for
the establishment of one or more series;
(2) records maintained for any such
series account for the assets of the series
separately from the other assets of the
series LLC, or of any other series of the
series LLC; (3) the LLC agreement so
provides; and (4) notice of the limitation
on liabilities of a series is set forth in the
series LLC’s certificate of formation.

Unless otherwise provided in the LLC
agreement, a series established under
Delaware law has the power and
capacity to, in its own name, contract,
hold title to assets, grant liens and
security interests, and sue and be sued.
A series may be managed by the
members of the series or by a manager.
Any event that causes a manager to
cease to be a manager with respect to a
series will not, in itself, cause the
manager to cease to be a manager of the
LLC or of any other series of the LLC.

Under the Delaware statute, unless
the LLC agreement provides otherwise,
any event that causes a member to cease
to be associated with a series will not,
in itself, cause the member to cease to
be associated with any other series or
with the LLC, or cause termination of
the series, even if there are no remaining
members of the series. Additionally, the
Delaware statute allows a series to be
terminated and its affairs wound up
without causing the dissolution of the
LLC. However, all series of the LLC
terminate when the LLC dissolves.
Finally, under the Delaware statute, a
series generally may not make a
distribution to the extent that the
distribution will cause the liabilities of

the series to exceed the fair market
value of the series’ assets.

The series LLC statutes of Illinois, 805
ILCS 180/37—40 (the Illinois statute),
and Iowa, I.C.A. §489.1201 (the Iowa
statute) provide that a series with
limited liability will be treated as a
separate entity to the extent set forth in
the articles of organization. The Illinois
statute provides that the LLC and any of
its series may elect to consolidate their
operations as a single taxpayer to the
extent permitted under applicable law,
elect to work cooperatively, elect to
contract jointly, or elect to be treated as
a single business for purposes of
qualification to do business in Illinois or
any other State.

In addition, under the Illinois statute,
a series’ existence begins upon filing of
a certificate of designation with the
Illinois secretary of state. A certificate of
designation must be filed for each series
that is to have limited liability. The
name of a series with limited liability
must contain the entire name of the LLC
and be distinguishable from the names
of the other series of the LLC. If different
from the LLC, the certificate of
designation for each series must list the
names of the members if the series is
member-managed or the names of the
managers if the series is manager-
managed. The Iowa and Illinois statutes
both provide that, unless modified by
the series LLC provisions, the
provisions generally applicable to LLCs
and their managers, members, and
transferees are applicable to each series.

Some States have enacted series
provisions outside of LLC statutes. For
example, Delaware has enacted series
limited partnership provisions (6 Del. C.
§17-218). In addition, Delaware’s
statutory trust statute permits a statutory
trust to establish series (12 Del. C.

§ 3804). Both of these statutes contain
provisions that are nearly identical to
the corresponding provisions of the
Delaware series LLC statute with respect
to the ability of the limited partnership
or trust to create or establish separate
series with the same liability protection
enjoyed by series of a Delaware series
LLC.

All of the series LLC statutes contain
provisions that grant series certain
attributes of separate entities. For
example, individual series may have
separate business purposes, investment
objectives, members, and managers.
Assets of a particular series are not
subject to the claims of creditors of
other series of the series LLC or of the
series LLC itself, provided that certain
recordkeeping and notice requirements
are observed. Finally, most series LLC
statutes provide that an event that
causes a member to cease to be
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associated with a series does not cause
the member to cease to be associated
with the series LLC or any other series
of the series LLC.

However, all of the State statutes limit
the powers of series of series LLCs. For
example, a series of a series LLC may
not convert into another type of entity,
merge with another entity, or
domesticate in another State
independent from the series LLC.
Several of the series LLC statutes do not
expressly address a series’ ability to sue
or be sued, hold title to property, or
contract in its own name. Ordinary
LLCs and series LLCs generally may
exercise these rights. Additionally, most
of the series LLC statutes provide that
the dissolution of a series LLC will
cause the termination of each of its
series.

B. Statutes with Respect to Insurance

The insurance codes of a number of
States include statutes that provide for
the chartering of a legal entity
commonly known as a protected cell
company, segregated account company,
or segregated portfolio company. See,
for example, Vt. Stat. Ann. tit. 8,
chap.141, §§6031-6038 (sponsored
captive insurance companies and
protected cells of such companies); S.C.
Code Ann. tit. 38, chap. 10, §§38—-10—
10 through 39-10-80 (protected cell
insurance companies). Under those
statutes, as under the series LLC statutes
described above, the assets of each cell
are segregated from the assets of any
other cell. The cell may issue insurance
or annuity contracts, reinsure such
contracts, or facilitate the securitization
of obligations of a sponsoring insurance
company. Rev. Rul. 2008-8 (2008—1 CB
340), (see §601.601(d)(2)(ii)(b)),
analyzes whether an arrangement
entered into between a protected cell
and its owner possesses the requisite
risk shifting and risk distribution to
qualify as insurance for Federal income
tax purposes. Under certain domestic
insurance codes, the sponsor may be
organized under a corporate or
unincorporated entity statute.

Series or cell company statutes in a
number of foreign jurisdictions allow
series or cells to engage in insurance
businesses. See, for example, The
Companies (Guernsey) Law, 2008 Part
XXVII (Protected Cell Companies), Part
XXVII (Incorporated Cell Companies);
The Companies (Jersey) law, 1991, Part
18D; Companies Law, Part XIV (2009
Revision) (Cayman Isl.) (Segregated
Portfolio Companies); and Segregated
Accounts Companies Act (2000)
(Bermuda).

Explanation of Provisions
1. In General

The proposed regulations provide
that, for Federal tax purposes, a
domestic series, whether or not a
juridical person for local law purposes,
is treated as an entity formed under
local law.

With one exception, the proposed
regulations do not apply to series or
cells organized or established under the
laws of a foreign jurisdiction. The one
exception is that the proposed
regulations apply to a foreign series that
engages in an insurance business.

Whether a series that is treated as a
local law entity under the proposed
regulations is recognized as a separate
entity for Federal tax purposes is
determined under § 301.7701-1 and
general tax principles. The proposed
regulations further provide that the
classification of a series that is
recognized as a separate entity for
Federal tax purposes is determined
under § 301.7701-1(b), which provides
the rules for classifying organizations
that are recognized as entities for
Federal tax purposes.

The proposed regulations define a
series organization as a juridical entity
that establishes and maintains, or under
which is established and maintained, a
series. A series organization includes a
series limited liability company, series
partnership, series trust, protected cell
company, segregated cell company,
segregated portfolio company, or
segregated account company.

The proposed regulations define a
series statute as a statute of a State or
foreign jurisdiction that explicitly
provides for the organization or
establishment of a series of a juridical
person and explicitly permits (1)
members or participants of a series
organization to have rights, powers, or
duties with respect to the series; (2) a
series to have separate rights, powers, or
duties with respect to specified property
or obligations; and (3) the segregation of
assets and liabilities such that none of
the debts and liabilities of the series
organization (other than liabilities to the
State or foreign jurisdiction related to
the organization or operation of the
series organization, such as franchise
fees or administrative costs) or of any
other series of the series organization
are enforceable against the assets of a
particular series of the series
organization. For purposes of this
definition, a “participant” of a series
organization includes an officer or
director of the series organization who
has no ownership interest in the series
or series organization, but has rights,

powers, or duties with respect to the
series.

The proposed regulations define a
series as a segregated group of assets
and liabilities that is established
pursuant to a series statute by agreement
of a series organization. A series
includes a cell, segregated account, or
segregated portfolio, including a cell,
segregated account, or segregated
portfolio that is formed under the
insurance code of a jurisdiction or is
engaged in an insurance business.
However, the term “series” does not
include a segregated asset account of a
life insurance company, which consists
of all assets the investment return and
market value of which must be allocated
in an identical manner to any variable
life insurance or annuity contract
invested in any of the assets. See
§1.817-5(e). Such an account is
accorded special treatment under
subchapter L. See generally section
817(a) through (c).

Certain series statutes provide that the
series liability limitation provisions do
not apply if the series organization or
series does not maintain records
adequately accounting for the assets
associated with each series separately
from the assets of the series organization
or any other series of the series
organization. The IRS and the Treasury
Department considered whether a
failure to elect or qualify for the liability
limitations under the series statute
should affect whether a series is a
separate entity for Federal tax purposes.
However, limitations on liability of
owners of an entity for debts and
obligations of the entity and the rights
of creditors to hold owners liable for
debts and obligations of the entity
generally do not alter the
characterization of the entity for Federal
tax purposes. Therefore, the proposed
regulations provide that an election,
agreement, or other arrangement that
permits debts and liabilities of other
series or the series organization to be
enforceable against the assets of a
particular series, or a failure to comply
with the recordkeeping requirements for
the limitation on liability available
under the relevant series statute, will
not prevent a series from meeting the
definition of “series” in the proposed
regulations. For example, a series
generally will not cease to be an entity
under the proposed regulations simply
because it guarantees the debt of another
series within the series organization.

The proposed regulations treat a
series as created or organized under the
laws of the same jurisdiction in which
the series is established. Because a
series may not be a separate juridical
entity for local law purposes, this rule



Federal Register/Vol.

75, No. 177/ Tuesday, September 14,

2010 /Proposed Rules 55703

provides the means for establishing the
jurisdiction of the series for Federal tax
purposes.

Under §301.7701-1(b), § 301.7701—
2(b) applies to a series that is recognized
as a separate entity for Federal tax
purposes. Therefore, a series that is
itself described in § 301.7701-2(b)(1)
through (8) would be classified as a
corporation regardless of the
classification of the series organization.

The proposed regulations also provide
that, for Federal tax purposes,
ownership of interests in a series and of
the assets associated with a series is
determined under general tax
principles. A series organization is not
treated as the owner of a series or of the
assets associated with a series merely
because the series organization holds
legal title to the assets associated with
the series. For example, if a series
organization holds legal title to assets
associated with a series because the
statute under which the series
organization was organized does not
expressly permit a series to hold assets
in its own name, the series will be
treated as the owner of the assets for
Federal tax purposes if it bears the
economic benefits and burdens of the
assets under general Federal tax
principles. Similarly, for Federal tax
purposes, the obligor for the liability of
a series is determined under general tax
principles.

In general, the same legal principles
that apply to determine who owns
interests in other types of entities apply
to determine the ownership of interests
in series and series organizations. These
principles generally look to who bears
the economic benefits and burdens of
ownership. See, for example, Rev. Rul.
55-39 (1955—1 CB 403), (see
§601.601(d)(2)(ii)(b)). Furthermore,
common law principles apply to the
determination of whether a person is a
partner in a series that is classified as a
partnership for Federal tax purposes
under § 301.7701-3. See, for example,
Commissioner v. Culbertson, 337 U.S.
733 (1949); Commissioner v. Tower, 327
U.S. 280 (1946).

The IRS and the Treasury Department
considered other approaches to the
classification of series for Federal tax
purposes. In particular, the IRS and the
Treasury Department considered
whether series should be disregarded as
entities separate from the series
organization for Federal tax purposes.
This approach would be supported by
the fact that series are not generally
considered entities for local law
purposes (except, for example,
potentially under the statutes of Illinois
and Iowa, where a series may be treated
as a separate entity to the extent set

forth in the articles of organization).
Additionally, while the statutes
enabling series organizations grant
series significant autonomy, under no
current statute do series possess all of
the attributes of independence that
entities recognized under local law
generally possess. For example, series
generally cannot convert into another
type of entity, merge with another
entity, or domesticate in another
jurisdiction independent of the series
organization. In addition, the
dissolution of a series organization
generally will terminate all of its series.

The IRS and the Treasury Department
believe that, notwithstanding that series
differ in some respects from more
traditional local law entities, domestic
series generally should be treated for
Federal tax purposes as entities formed
under local law. Because Federal tax
law, and not local law, governs the
question of whether an organization is
an entity for Federal tax purposes, it is
not dispositive that domestic series
generally are not considered entities for
local law purposes. Additionally, the
IRS and the Treasury Department
believe that, overall, the factors
supporting separate entity status for
series outweigh the factors in favor of
disregarding series as entities separate
from the series organization and other
series of the series organization.
Specifically, managers and equity
holders are “associated with” a series,
and their rights, duties, and powers
with respect to the series are direct and
specifically identified. Also, individual
series may (but generally are not
required to) have separate business
purposes and investment objectives.
The IRS and the Treasury Department
believe these factors are sufficient to
treat domestic series as entities formed
under local law.

Although some statutes creating series
organizations permit an individual
series to enter into contracts, sue, be
sued, and/or hold property in its own
name, the IRS and the Treasury
Department do not believe that the
failure of a statute to explicitly provide
these rights should alter the treatment of
a domestic series as an entity formed
under local law. These attributes
primarily involve procedural formalities
and do not appear to affect the
substantive economic rights of series or
their creditors with respect to their
property and liabilities. Even in
jurisdictions where series may not
possess these attributes, the statutory
liability shields would still apply to the
assets of a particular series, provided
the statutory requirements are satisfied.

Furthermore, the rule provided in the
proposed regulations would provide

greater certainty to both taxpayers and
the IRS regarding the tax status of
domestic series and foreign series that
conduct insurance businesses. In effect,
taxpayers that establish domestic series
are placed in the same position as
persons that file a certificate of
organization for a State law entity. The
IRS and the Treasury Department
believe that the approach of the
proposed regulations is straightforward
and administrable, and is preferable to
engaging in a case-by-case
determination of the status of each
series that would require a detailed
examination of the terms of the relevant
statute. Finally, the IRS and the
Treasury Department believe that a rule
generally treating domestic series as
local law entities would be consistent
with taxpayers’ current ability to create
similar structures using multiple local
law entities that can elect their Federal
tax classification pursuant to
§301.7701-3.

The IRS and the Treasury Department
believe that domestic series should be
classified as separate local law entities
based on the characteristics granted to
them under the various series statutes.
However, except as specifically stated in
the proposed regulations, a particular
series need not actually possess all of
the attributes that its enabling statute
permits it to possess. The IRS and the
Treasury Department believe that a
domestic series should be treated as a
separate local law entity even if its
business purpose, investment objective,
or ownership overlaps with that of other
series or the series organization itself.
Separate State law entities may have
common or overlapping business
purposes, investment objectives and
ownership, but generally are still treated
as separate local law entities for Federal
tax purposes.

The proposed regulations do not
address the entity status for Federal tax
purposes of a series organization.
Specifically, the proposed regulations
do not address whether a series
organization is recognized as a separate
entity for Federal tax purposes if it has
no assets and engages in no activities
independent of its series.

Until further guidance is issued, the
entity status of a foreign series that does
not conduct an insurance business will
be determined under applicable law.
Foreign series raise novel Federal
income tax issues that continue to be
considered and addressed by the IRS
and the Treasury Department.
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2. Classification of a Series That Is
Treated as a Separate Entity for Federal
Tax Purposes

If a domestic series or a foreign series
engaged in an insurance business is
treated as a separate entity for Federal
tax purposes, then §301.7701-1(b)
applies to determine the proper tax
classification of the series. However, the
proposed regulations do not provide
how a series should be treated for
Federal employment tax purposes. If a
domestic series is treated as a separate
entity for Federal tax purposes, then the
series generally is subject to the same
treatment as any other entity for Federal
tax purposes. For example, a series that
is treated as a separate entity for Federal
tax purposes may make any Federal tax
elections it is otherwise eligible to make
independently of other series or the
series organization itself, and regardless
of whether other series (or the series
organization) do not make certain
elections or make different elections.

3. Entity Status of Series Organizations

The proposed regulations do not
address the entity status or filing
requirements of series organizations for
Federal tax purposes. A series
organization generally is an entity for
local law purposes. An organization that
is an entity for local law purposes
generally is treated as an entity for
Federal tax purposes. However, an
organization characterized as an entity
for Federal income tax purposes may
not have an income or information tax
filing obligation. For example,
§301.6031(a)—(1)(a)(3)(i) provides that a
partnership with no income,
deductions, or credits for Federal
income tax purposes for a taxable year
is not required to file a partnership
return for that year. Generally, filing
fees of a series organization paid by
series of the series organization would
be treated as expenses of the series and
not as expenses of the series
organization. Thus, a series organization
characterized as a partnership for
Federal tax purposes that does not have
income, deductions, or credits for a
taxable year need not file a partnership
return for the year.

4. Continuing Applicability of Tax Law
Authority to Series

Notwithstanding that a domestic
series or a foreign series engaged in an
insurance business is treated as an
entity formed under local law under the
proposed regulations, the Commissioner
may under applicable law, including
common law tax principles, characterize
a series or a portion of a series other
than as a separate entity for Federal tax

purposes. Series covered by the
proposed regulations are subject to
applicable law to the same extent as
other entities. Thus, a series may be
disregarded under applicable law even
if it satisfies the requirements of the
proposed regulations to be treated as an
entity formed under local law. For
example, if a series has no business
purpose or business activity other than
tax avoidance, it may be disregarded
under appropriate circumstances. See
Bertoli v. Commissioner, 103 T.C. 501
(1994); Aldon Homes, Inc. v.
Commissioner, 33 T.C. 582 (1959).
Furthermore, the anti-abuse rule of
§1.701-2 is applicable to a series or
series organization that is classified as a
partnership for Federal tax purposes.

5. Applicability to Organizations That
Qualify as Insurance Companies

Notice 2008—19 requested comments
on proposed guidance setting forth
conditions under which a cell of a
protected cell company would be
treated as an insurance company
separate from any other entity for
Federal income tax purposes. Those
who commented on the notice generally
supported the proposed guidance, and
further commented that it should extend
to non-insurance arrangements as well,
including series LLCs. Rather than
provide independent guidance for
insurance company status setting forth
what is essentially the same standard,
the proposed regulations define the term
series to include a cell, segregated
account, or segregated portfolio that is
formed under the insurance code of a
jurisdiction or is engaged in an
insurance business (other than a
segregated asset account of a life
insurance company).

Although the proposed regulations do
not apply to a series organized or
established under the laws of a foreign
jurisdiction, an exception is provided
for certain series conducting an
insurance business. Under this
exception, a series that is organized or
established under the laws of a foreign
jurisdiction is treated as an entity if the
arrangements and other activities of the
series, if conducted by a domestic
company, would result in its being
classified as an insurance company.
Thus, a foreign series would be treated
as an entity if more than half of the
series’ business is the issuing or
reinsuring of insurance or annuity
contracts. The IRS and the Treasury
Department believe it is appropriate to
provide this rule even though the
proposed regulations otherwise do not
apply to a foreign series because an
insurance company is classified as a per
se corporation under section 7701(a)(3)

regardless of how it otherwise would be
treated under §§301.7701-1, 301.7701—
2, or 301.7701-3.

The IRS and the Treasury Department
are aware that insurance-specific
guidance may still be needed to address
the issues identified in § 3.02 of Notice
2008-19 and insurance-specific
transition issues that may arise for
protected cell companies that
previously reported in a manner
inconsistent with the regulations. See

§601.601(d)(2)(ii)(b).

6. Effect of Local Law Classification on
Tax Collection

The IRS and Treasury Department
understand that there are differences in
local law governing series (for example,
rights to hold title to property and to sue
and be sued are expressly addressed in
some statutes but not in others) that may
affect how creditors of series, including
State taxing authorities, may enforce
obligations of a series. Thus, the
proposed regulations provide that, to
the extent Federal or local law permits
a creditor to collect a liability
attributable to a series from the series
organization or other series of the series
organization, the series organization and
other series of the series organization
may also be considered the taxpayer
from whom the tax assessed against the
series may be collected pursuant to
administrative or judicial means.
Further, when a creditor is permitted to
collect a liability attributable to a series
organization from any series of the
series organization, a tax liability
assessed against the series organization
may be collected directly from a series
of the series organization by
administrative or judicial means.

7. Employment Tax and Employee
Benefits Issues

A. In General

The domestic statutes authorizing the
creation of series contemplate that a
series may operate a business. If the
operating business has workers, it will
be necessary to determine how the
business satisfies any employment tax
obligations, whether it has the ability to
maintain any employee benefit plans
and, if so, whether it complies with the
rules applicable to those plans.
Application of the employment tax
requirements will depend principally
on whether the workers are employees,
and, if so, who is considered the
employer for Federal income and
employment tax purposes. In general, an
employment relationship exists when
the person for whom services are
performed has the right to control and
direct the individual who performs the
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services, not only as to the result to be
accomplished by the work but also as to
the details and means by which that
result is accomplished. See
§§31.3121(d)-1(c)(2), 31.3306(i)-1(b),
and 31.3401(c)- 1(b).

B. Employment Tax

An entity must be a person in order
to be an employer for Federal
employment tax purposes. See sections
3121(b), 3306(a)(1), 3306(c), and 3401(d)
and §31.3121(d)-2(a). However, status
as a person, by itself, is not enough to
make an entity an employer for Federal
employment tax purposes. The entity
must also satisfy the criteria to be an
employer under Federal employment
tax statutes and regulations for purposes
of the determination of the proper
amount of employment taxes and the
party liable for reporting and paying the
taxes. Treatment of a series as a separate
person for Federal employment tax
purposes would create the possibility
that the series could be an “employer”
for Federal employment tax purposes,
which would raise both substantive and
administrative issues.

The series structure would make it
difficult to determine whether the series
or the series organization is the
employer under the relevant criteria
with respect to the services provided.
For example, if workers perform all of
their services under the direction and
control of individuals who own the
interests in a series, but the series has
no legal authority to enter into contracts
or to sue or be sued, could the series
nonetheless be the employer of the
workers? If workers perform services
under the direction and control of the
series, but they are paid by the series
organization, would the series
organization, as the nominal owner of
all the series assets, have control over
the payment of wages such that it would
be liable as the employer under section
3401(d)?

The structure of a series organization
could also affect the type of
employment tax liability. For example,
if a series were recognized as a distinct
person for Federal employment tax
purposes, a worker providing services as
an employee of one series and as a
member of another series or the series
organization would be subject to FICA
tax on the wages paid for services as an
employee and self-employment tax on
the member income. Note further that,
if a domestic series were classified as a
separate entity that is a business entity,
then, under § 301.7701-3, the series
would be classified as either a
partnership or a corporation. While a
business entity with one owner is
generally classified as a corporation or

is disregarded for Federal tax purposes,
such an entity cannot be disregarded for
Federal employment tax purposes. See
§301.7701-2(c)(2)(iv).

Once the employer is identified,
additional issues arise, including but
not limited to the following: How would
the wage base be determined for
employees, particularly if they work for
more than one series in a common line
of business? How would the common
paymaster rules apply? Who would be
authorized to designate an agent under
section 3504 for reporting and payment
of employment taxes, and how would
the authorization be accomplished?
How would the statutory exceptions
from the definitions of employment and
wages apply given that they may be
based on the identity of the employer?
Which entity would be eligible for tax
credits that go to the employer such as
the Work Opportunity Tax Credit under
section 51 or the tip credit under section
45B7? If a series organization handles
payroll for a series and is also the
nominal owner of the series assets,
would the owners or the managers of
the series organization be responsible
persons for the Trust Fund Recovery
Penalty under section 66727

Special administrative issues might
arise if the series were to be treated as
the employer for Federal employment
tax purposes but not for State law
purposes. For example, if the series
were the employer for Federal
employment tax purposes and filed a
Form W-2, “Wage and Tax Statement,”
reporting wages and employment taxes
withheld, but the series were not
recognized as a juridical person for State
law purposes, then administrative
problems might ensue unless separate
Forms W-2 were prepared for State and
local tax purposes. Similarly, the IRS
and the States might encounter
challenges in awarding the FUTA credit
under section 3302 to the appropriate
entity and certifying the amount of State
unemployment tax paid.

In light of these issues, the proposed
regulations do not currently provide
how a series should be treated for
Federal employment tax purposes.

C. Employee Benefits

Various issues arise with respect to
the ability of a series to maintain an
employee benefit plan, including issues
related to those described above with
respect to whether a series may be an
employer. The proposed regulations do
not address these issues. However, to
the extent that a series can maintain an
employee benefit plan, the aggregation
rules under section 414(b), (c), (m), (o)
and (t), as well as the leased employee
rules under section 414(n), would

apply. In this connection, the IRS and
Treasury Department expect to issue
regulations under section 414(o) that
would prevent the avoidance of any
employee benefit plan requirement
through the use of the separate entity
status of a series.

8. Statement Containing Identifying
Information About Series

As the series organization or a series
of the series organization may be treated
as a separate entity for Federal tax and
related reporting purposes but may not
be a separate entity under local law, the
IRS and Treasury Department believe
that a new statement may need to be
created and required to be filed
annually by the series organization and
each series of the series organization to
provide the IRS with certain identifying
information to ensure the proper
assessment and collection of tax.
Accordingly, these regulations propose
to amend the Procedure and
Administration Regulations under
section 6011 to include this requirement
and a cross-reference to those
regulations is included under
§301.7701-1. The IRS and Treasury
Department are considering what
information should be required by these
statements. Information tentatively
being considered includes (1) the name,
address, and taxpayer identification
number of the series organization and
each of its series and status of each as
a series of a series organization or as the
series organization; (2) the jurisdiction
in which the series organization was
formed; and (3) an indication of whether
the series holds title to its assets or
whether title is held by another series or
the series organization and, if held by
another series or the series organization,
the name, address, and taxpayer
identification number of the series
organization and each series holding
title to any of its assets. The IRS and
Treasury Department are also
considering the best time to require
taxpayers to file the statement. For
example, the IRS and Treasury
Department are considering whether the
statement should be filed when returns,
such as income tax returns and excise
tax returns, are required to be filed or
whether it should be a stand-alone
statement filed separately by a set date
each year, as with information returns
such as Forms 1099. A cross-reference
to these regulations was added to the
Procedure and Administration
regulations under section 6071 for the
time to file returns and statements. The
proposed regulations under section
6071 provide that the statement will be
a stand-alone statement due March 15th
of each year. In addition, the IRS and
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Treasury Department are considering
revising Form SS—4, “Application for
Employer Identification Number,” to
include questions regarding series
organizations.

Proposed Effective Date

These regulations generally apply on
the date final regulations are published
in the Federal Register. Generally, when
final regulations become effective,
taxpayers that are treating series
differently for Federal tax purposes than
series are treated under the final
regulations will be required to change
their treatment of series. In this
situation, a series organization that
previously was treated as one entity
with all of its series may be required to
begin treating each series as a separate
entity for Federal tax purposes. General
tax principles will apply to determine
the consequences of the conversion
from one entity to multiple entities for
Federal tax purposes. See, for example,
section 708 for rules relating to
partnership divisions in the case of a
series organization previously treated as
a partnership for Federal tax purposes
converting into multiple partnerships
upon recognition of the series
organization’s series as separate entities.
While a division of a partnership may
be tax-free, gain may be recognized in
certain situations under section
704(c)(1)(B) or section 737. Sections 355
and 368(a)(1)(D) provide rules that
govern certain divisions of a
corporation. The division of a series
organization into multiple corporations
may be tax-free to the corporation and
to its shareholders; however, if the
corporate division does not satisfy one
or more of the requirements in section
355, the division may result in taxable
events to the corporation, its
shareholders, or both.

The regulations include an exception
for series established prior to
publication of the proposed regulations
that treat all series and the series
organization as one entity. If the
requirements for this exception are
satisfied, after issuance of the final
regulations the series may continue to
be treated together with the series
organization as one entity for Federal
tax purposes. Specifically, these
requirements are satisfied if (1) The
series was established prior to
September 14, 2010; (2) The series
(independent of the series organization
or other series of the series organization)
conducted business or investment
activity or, in the case of a foreign
series, more than half the business of
the series was the issuing of insurance
or annuity contracts or the reinsuring of
risks underwritten by insurance

companies, on and prior to September
14, 2010; (3) If the series was
established pursuant to a foreign statute,
the series’ classification was relevant (as
defined in § 301.7701-3(d)), and more
than half the business of the series was
the issuing of insurance or annuity
contracts or the reinsuring of risks
underwritten by insurance companies
for all taxable years beginning with the
taxable year that includes September 14,
2010; (4) No owner of the series treats
the series as an entity separate from any
other series of the series organization or
from the series organization for
purposes of filing any Federal income
tax returns, information returns, or
withholding documents for any taxable
year; (5) The series and series
organization had a reasonable basis
(within the meaning of section 6662) for
their claimed classification; and (6)
Neither the series nor any owner of the
series nor the series organization was
notified in writing on or before the date
final regulations are published in the
Federal Register that classification of
the series was under examination (in
which case the series’ classification will
be determined in the examination).

This exception will cease to apply on
the date any person or persons who
were not owners of the series
organization (or series) prior to
September 14, 2010 own, in the
aggregate, a 50 percent or greater
interest in the series organization (or
series). For this purpose, the term
interest means (i) in the case of a
partnership, a capital or profits interest
and (ii) in the case of a corporation, an
equity interest measured by vote or
value. This transition rule does not
apply to any determination other than
the entity status of a series, for example,
tax ownership of a series or series
organization or qualification of a series
or series organization conducting an
insurance business as a controlled
foreign corporation.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), it is hereby
certified that the regulations will not
have a significant economic impact on
a substantial number of small entities.
The regulations require that series and
series organizations file a statement to
provide the IRS with certain identifying

information to ensure the proper
assessment and collection of tax. The
regulations affect domestic series LLCs,
domestic cell companies, and foreign
series and cells that conduct insurance
businesses, and their owners. Based on
information available at this time, the
IRS and the Treasury Department
believe that many series and series
organizations are large insurance
companies or investment firms and,
thus, are not small entities. Although a
number of small entities may be subject
to the information reporting
requirement of the new statement, any
economic impact will be minimal. The
information that the IRS and the
Treasury Department are considering
requiring on the proposed statement
should be known by or readily available
to the series or the series organization.
Therefore, it should take minimal time
and expense to collect and report this
information. For example, the IRS and
the Treasury Department are
considering requiring the following
information: (1) The name, address, and
taxpayer identification number of the
series organization and each of its series
and status of each as a series of a series
organization or as the series
organization; (2) The jurisdiction in
which the series organization was
formed; and (3) An indication of
whether the series holds title to its
assets or whether title is held by another
series or the series organization and, if
held