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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0220; Directorate
Identifier 2008—NM-166—AD; Amendment
39-16342; AD 2010-13-11]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 0070
and 0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Due to their position on the aeroplane, fuel
fire shut-off valve actuators P/N [part
number] 9409122 are susceptible to freezing,
which has an adverse effect on the operation
of the valve. Also, due to various causes, the
failure rate of [fuel fire shut-off valve]
actuator P/N 9409122 is higher than
expected. Failure or freezing of the actuator
may prevent the flight crew to close the fuel
fire shut-off valve in case of an engine fire.

* * * * *

Due to their position on the aeroplane, fuel
crossfeed valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. This
condition, if not corrected, may generate fuel
asymmetry alerts when a valve remains in
the open position after being selected closed.
It may also prevent the flight crew from
correcting a fuel asymmetry when a valve
remains in the closed position after being
selected open. One event was reported
where, due to such problems, the flight crew

shut down an engine in-flight and diverted
the aircraft.

* * * * *

* * * [D]ue to their position on the aircraft,
ice may form on actuators P/N 9409122
installed on fuel crossfeed valves and fuel
fire shut-off valves. Tests revealed that the
ice can prevent the actuator and thus the

valve from operating in flight (frozen stuck).

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective July
28, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of July 28, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 9, 2010 (75 FR
10696). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

In-service experience revealed that, due to
their position on the aircraft, ice may form
on actuators P/N 9409122 installed on fuel
crossfeed valves and fuel fire shut-off valves.
Tests revealed that the ice can prevent the
actuator and thus the valve from operating in
flight (frozen stuck). A new actuator is being
developed by Fokker Services. However, an
airworthiness assessment revealed that
interim actions are required for actuators p/
n 9409122 installed on fuel crossfeed valves
and fuel fire shut-off valves until the new
actuators are installed. Fokker Services have
issued Service Bulletin (SB) SBF100—28-049
to introduce interim actions that will reduce
the probability that fuel crossfeed and fuel

fire shut-off valves equipped with actuators
p/n 9409122 do not operate due to ice. The
interim actions consist of an operational
check of the actuators and the application of
a grease layer on the actuators, followed by

a weekly visual check of the applied grease
layer and a 4-weekly operational check of the
actuators.

For the reasons stated above, this
Airworthiness Directive (AD) requires
compliance with instructions contained in
the referenced SB. This AD has been re-
published to correct typographical errors in
the ‘Remarks’ section, where the word
‘Proposed’ should have been deleted.

EASA AD 2009-0116 states:

Due to their position on the aeroplane, fuel
crossfeed valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. This
condition, if not corrected, may generate fuel
asymmetry alerts when a valve remains in
the open position after being selected closed.
It may also prevent the flight crew from
correcting a fuel asymmetry when a valve
remains in the closed position after being
selected open. One event was reported
where, due to such problems, the flight crew
shut down an engine in-flight and diverted
the aircraft.

Aeroplanes with serial numbers 11244
through 11441 were delivered from the
production line with actuators P/N 9401037
(“chimney type”) installed. However, on
some aeroplanes, these actuators have
subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel
crossfeed valves. As a result, those
aeroplanes are also affected by this unsafe
condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0126 that
required the replacement of all P/N 9409122
fuel crossfeed valve actuators in accordance
with Fokker Services SBF100—-28-046 with
new actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53—0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-28—
061 to introduce these improved actuators on
aeroplanes.

As the compliance time of EASA AD 2008-
0126 has not yet expired, both P/N 9409122
and P/N 53-0013 fuel crossfeed valve
actuators can currently be installed on
aeroplanes affected by this AD.

For the reasons described above, this EASA
AD retains the requirements of AD 2008—
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0126, which is superseded, and adds the
requirement to install the new P/N 53-0027
actuators. This AD also allows direct
installation of P/N 53—-0027 on aeroplanes
that are still in pre-SBF100-28-046
configuration, provided this is done within
the compliance time as established for that
SB in AD 2008-0126 and retained by this
new AD.

EASA AD 2009-0168 states:

Due to their position on the aeroplane, fuel
fire shut-off valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. Also, due
to various causes, the failure rate of actuator
P/N 9409122 is higher than expected. Failure
or freezing of the actuator may prevent the
flight crew to close the fuel fire shut-off valve
in case of an engine fire.

Aeroplanes serial numbers 11244 through
11441 were delivered from the production
line with actuators P/N 9401037 (“chimney
type”) installed. However, on some
aeroplanes, these actuators have
subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel fire
shut-off valves. As a result, those aeroplanes
are also affected by this unsafe condition.

To address and correct this unsafe
condition, EASA issued AD 2008—-0193,
requiring the replacement of all P/N 9409122
fuel fire shut-off valve actuators with new
actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-76—
020 to introduce these improved actuators on
aeroplanes.

As a consequence of EASA AD 2008-0193,
both P/N 9409122 and P/N 53-0013 fuel fire
shut-off valve actuators are currently
installed on aeroplanes affected by this AD.

For the reasons described above, this EASA
AD supersedes AD 2008-0193 and requires
the installation of new P/N 53-0027
actuators. This AD also prohibits the
installation of P/N 53-0013 actuators in
accordance with SBF100-76—018 (which has
been cancelled), as previously required by
EASA AD 2008-0193.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the

public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 2
products of U.S. registry. We also
estimate that it will take about 23 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $29,800
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$63,510, or $31,755 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-11 Fokker Services B.V.:
Amendment 39-16342. Docket No.
FAA-2010-0220; Directorate Identifier
2008-NM-166—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective July 28, 2010.



Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/Rules and Regulations

35607

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and Mark 0100
airplanes, certificated in any category, all
serial numbers, if an actuator having part
number (P/N) 9409122 or P/N 53-0013 is
installed on one or both fuel crossfeed valves
or one or both fuel fire shut-off valves.

Subject

(d) Air Transport Association (ATA) of
America Code 28 and 76: Fuel and Engine
Controls, respectively.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) consists of
three EASA ADs: 2007-0122, dated May 3,
2007 (corrected May 7, 2007); 2009-01186,
dated May 29, 2009; and MCAI 2009-0168,
dated August 3, 2009. EASA AD 2007-0122
states:

In-service experience revealed that, due to
their position on the aircraft, ice may form
on actuators P/N 9409122 installed on fuel
crossfeed valves and fuel fire shut-off valves.
Tests revealed that the ice can prevent the
actuator and thus the valve from operating in
flight (frozen stuck). A new actuator is being
developed by Fokker Services. However, an
airworthiness assessment revealed that
interim actions are required for actuators p/
n 9409122 installed on fuel crossfeed valves
and fuel fire shut-off valves until the new
actuators are installed. Fokker Services have
issued Service Bulletin (SB) SBF100-28—049
to introduce interim actions that will reduce
the probability that fuel crossfeed and fuel
fire shut-off valves equipped with actuators
p/n 9409122 do not operate due to ice. The
interim actions consist of an operational
check of the actuators and the application of
a grease layer on the actuators, followed by
a weekly visual check of the applied grease
layer and a 4-weekly operational check of the
actuators.

For the reasons stated above, this
Airworthiness Directive (AD) requires
compliance with instructions contained in
the referenced SB. This AD has been re-
published to correct typographical errors in
the ‘Remarks’ section, where the word
‘Proposed’ should have been deleted.

EASA AD 2009-0116 states:

Due to their position on the aeroplane, fuel
crossfeed valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. This
condition, if not corrected, may generate fuel
asymmetry alerts when a valve remains in
the open position after being selected closed.
It may also prevent the flight crew from
correcting a fuel asymmetry when a valve
remains in the closed position after being
selected open. One event was reported
where, due to such problems, the flight crew
shut down an engine in-flight and diverted
the aircraft.

Aeroplanes with serial numbers 11244
through 11441 were delivered from the
production line with actuators P/N 9401037
(“chimney type”) installed. However, on
some aeroplanes, these actuators have

subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel
crossfeed valves. As a result, those
aeroplanes are also affected by this unsafe
condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0126 that
required the replacement of all P/N 9409122
fuel crossfeed valve actuators in accordance
with Fokker Services SBF100-28-046 with
new actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-28—
061 to introduce these improved actuators on
aeroplanes.

As the compliance time of EASA AD 2008-
0126 has not yet expired, both P/N 9409122
and P/N 53-0013 fuel crossfeed valve
actuators can currently be installed on
aeroplanes affected by this AD.

For the reasons described above, this EASA
AD retains the requirements of AD 2008—
0126, which is superseded, and adds the
requirement to install the new P/N 53-0027
actuators. This AD also allows direct
installation of P/N 53—-0027 on aeroplanes
that are still in pre-SBF100-28-046
configuration, provided this is done within
the compliance time as established for that
SB in AD 2008-0126 and retained by this
new AD.

EASA AD 2009-0168 states:

Due to their position on the aeroplane, fuel
fire shut-off valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. Also, due
to various causes, the failure rate of actuator
P/N 9409122 is higher than expected. Failure
or freezing of the actuator may prevent the
flight crew to close the fuel fire shut-off valve
in case of an engine fire.

Aeroplanes serial numbers 11244 through
11441 were delivered from the production
line with actuators P/N 9401037 (“chimney
type”) installed. However, on some
aeroplanes, these actuators have
subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel fire
shut-off valves. As a result, those aeroplanes
are also affected by this unsafe condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0193,
requiring the replacement of all P/N 9409122
fuel fire shut-off valve actuators with new
actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton

Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-76—
020 to introduce these improved actuators on
aeroplanes.

As a consequence of EASA AD 2008-0193,
both P/N 9409122 and P/N 53-0013 fuel fire
shut-off valve actuators are currently
installed on aeroplanes affected by this AD.

For the reasons described above, this EASA
AD supersedes AD 2008-0193 and requires
the installation of new P/N 53-0027
actuators. This AD also prohibits the
installation of P/N 53-0013 actuators in
accordance with SBF100-76-018 (which has
been cancelled), as previously required by
EASA AD 2008-0193.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Tests for Fuel Crossfeed
Valves and Fuel Fire Shut-Off Valves

(g) For airplanes with an actuator having P/
N 9409122 on one or both fuel crossfeed
valves or one or both fuel fire shut-off valves:
Within 30 days after the effective date of this
AD, perform an operational test of, and
application of grease on, the left-hand (LH)
and right-hand (RH) fuel crossfeed valve
actuators and fuel fire shut off valve
actuators, in accordance with Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-049, dated April
3, 2007.

(h) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel
crossfeed valves or one or both fuel fire shut-
off valves: Within 7 days after completion of
the actions required by paragraph (g) of this
AD, and thereafter at intervals not to exceed
7 days, perform a general visual inspection
of the applied grease layer on the LH and RH
fuel crossfeed valve actuators and fuel fire
shut off valve actuators, in accordance with
Part 2 of the Accomplishment Instructions of
Fokker Service Bulletin SBF100-28-049,
dated April 3, 2007. If the layer of grease on
any valve actuator is found to be less than
2 to 3 millimeters, before further flight,
reapply grease, in accordance with Part 1 of
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-049, dated April
3, 2007.

(i) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel
crossfeed valves or one or both fuel fire shut-
off valves: Within 28 days after completion
of the actions required by paragraph (g) of
this AD, and thereafter at intervals not to
exceed 28 days, perform an operational test
of the LH and RH fuel crossfeed valve
actuators and fuel fire shut off valve
actuators, in accordance with Part 3 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-049, dated April
3, 2007.

(j) During any of the tests required by
paragraphs (g) and (i) of this AD, if a fuel fire
shut-off valve actuator fails the operational
test, before further flight, do the action
specified in paragraph (j)(1) or (j)(2) of this
AD.
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(1) Do the replacement specified in
paragraph (1) of this AD.

(2) Replace the valve actuator with a
serviceable part having P/N 9409122, using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (or its delegated
agent).

Note 1: Guidance on replacing the valve
actuator with a serviceable part can be found
in the Fokker 70/100 Aircraft Maintenance
Manual.

(k) During any of the tests required by
paragraphs (g) and (i) of this AD, if a fuel
crossfeed valve actuator fails the operational
test, before further flight, do the action
specified in paragraph (k)(1) or (k)(2) of this
AD

(1) Do the replacement specified in
paragraph (o) of this AD.

(2) Replace the valve actuator with a
serviceable part having P/N 9409122, using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the EASA (or
its delegated agent).

Note 2: Guidance on replacing the valve
actuator with a serviceable part can be found
in the Fokker 70/100 Aircraft Maintenance
Manual.

Replacement of Fuel Fire Shut-Off Valves

(1) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel fire
shut-off valves: Except as required by
paragraph (j) of this AD, within 15 months
after the effective date of this AD, replace
each fuel fire shut-off valve actuator having
P/N 9409122 with a fuel fire shut-off valve
actuator having P/N 53-0027 and accomplish
the associated modifications, in accordance
with Part 1A or 1B, as applicable, of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-76—020, dated April
20, 2009. After installation of fuel fire shut-
off valve actuators having P/N 53-0027 on an
airplane, the requirements of paragraphs (g),
(h), and (i) of this AD no longer apply to the
fuel fire shut-off valve actuators installed on
that airplane.

(m) For airplanes equipped with an
actuator having P/N 53—-0013 on one or both
fuel fire shut-off valves: Within 15 months
after the effective date of this AD, replace
each fuel fire shut-off valve actuator having
P/N 53-0013 with a fuel fire shut-off valve
actuator having P/N 53-0027, in accordance
with Part 2 of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-76-020, dated April 20, 2009.

(n) As of the effective date of this AD, do
not install a fuel fire shut-off valve actuator
having P/N 53-0013 on any airplane.

Replacement of Fuel Crossfeed Valves

(o) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel
crossfeed valves: Do the actions specified in
paragraph (0)(1) or (0)(2) of this AD.

(1) Except as specified in paragraph (k)(1)
of this AD, within 12 months after the

effective date of this AD, replace each fuel
crossfeed valve actuator having P/N 9409122
with a fuel crossfeed valve actuator having P/
N 53-0013, and before further flight,
accomplish the associated modifications, in
accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-046, dated March 27, 2008; and
do the replacement required by paragraph (p)
of this AD at the time specified in paragraph
(p) of this AD. After installing fuel crossfeed
valve actuators having P/N 53-0013 on an
airplane, the requirements of paragraphs (g),
(h), and (i) of this AD no longer apply to the
fuel crossfeed valve actuators installed on
that airplane.

(2) Within 12 months after the effective
date of this AD, replace each fuel crossfeed
valve actuator having P/N 9409122 with a
fuel crossfeed valve actuator having P/N 53—
0027, in accordance with Part 1A or 1B, as
applicable, of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-061, dated April 20, 2009. After
installing fuel crossfeed valve actuators
having P/N 53—-0027 on an airplane, the
requirements of paragraphs (g), (h), and (i) of
this AD no longer apply to the fuel crossfeed
valve actuators installed on that airplane.

(p) For airplanes equipped with an actuator
having P/N 53—-0013 on one or both fuel
crossfeed valves: Within 18 months after the
effective date of this AD, replace each fuel
crossfeed valve actuator having P/N 53-0013
with a fuel crossfeed valve actuator having P/
N 53-0027, in accordance with Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-061, dated April
20, 2009. After installing fuel crossfeed valve
actuators having P/N 53—-0027 on an airplane,
the requirements of paragraphs (g), (h), and
(i) of this AD no longer apply to the fuel
crossfeed valve actuators installed on that
airplane.

(q) After accomplishing the actions
specified in paragraph (p) of this AD, do not
install any fuel crossfeed valve actuator
having P/N 53—-0013 on any airplane.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows:
Although paragraph (5) of EASA AD 2007—
0122, dated May 3, 2007, allows operating
the airplane in accordance with the Master
Minimum Equipment List (MMEL) Item 28—
23-1 of MMEL Fokker 70/MMEL Fokker 100,
paragraph (1) of this AD requires replacing
affected valves before further flight.

Other FAA AD Provisions

(r) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,

ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(s) Refer to MCAI European Aviation Safety
Agency Airworthiness Directives 2009-0168,
dated August 3, 2009, 2009-0116, dated May
29, 2009, and 2007-0122, dated May 3, 2007
(corrected May 7, 2007); and the Fokker
service bulletins specified in Table 1 of this
AD; for related information.

TABLE 1—RELATED SERVICE
INFORMATION

Fokker service bulletin— Dated—

SBF100-28-046 ................ March 27, 2008.

SBF100-28-049 .. April 3, 2007.
SBF100-28-061 .. .... | April 20, 2009.
SBF100-76-020 ................ April 20, 2009.

Material Incorporated by Reference

(t) You must use the service information
contained in Table 2 of this AD, as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

TABLE 2—MATERIAL INCORPORATED
BY REFERENCE

Fokker service bulletin— Dated—

SBF100-28-046, including
the drawings identified in
Table 3 of this AD.

March 27, 2008.

SBF100-28-049 ................ April 3, 2007.
SBF100-28-061, including | April 20, 2009.
the drawings identified in
Table 4 of this AD.
SBF100-76-020, including | April 20, 2009.

the drawings identified in
Table 5 of this AD.
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TABLE 3—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100-28—-046

Fokker Drawing— Sheet— | Issue— Dated—
WATTO94 oot 007 | D oot March 27, 2008.
WATTO4 e 008 | D oottt March 27, 2008.

TABLE 4—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100-28—-061

Fokker Drawing— Sheet— Dated—
W41194 007 April 20, 2009.
W41194 008 April 20, 2009.
TABLE 5—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100-76—-020

Fokker Drawing— Sheet— | Issue— Dated—
W41460 002 | Original April 20, 2009.
W41460 003 | Original April 20, 2009.
W59170 12 | AC ........ March 20, 2008.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 231, 2150
AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252—627-211; e-mail
technicalservices.fokkerservices@stork.com;
Internet http://www.myfokkerfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington on June 16,
2010.
Robert D. Breneman,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-15056 Filed 6—22—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0280; Directorate
Identifier 2009—-NM-259-AD; Amendment
39-16334; AD 2010-13-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing

Company Model 777-200LR and
—300ER Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model 777-200LR and —300ER series
airplanes. This AD requires doing a high
frequency eddy current inspection for
cracking of the keyway of the fuel tank
access door cutout on the left and right
wings between wing rib numbers 8
(wing station 387) and 9 (wing station
414.5), and related investigative and
corrective actions if necessary. This AD
results from reports of cracks emanating
from the keyway of the fuel tank access
door cutout of the lower wing skin
between wing rib numbers 8 and 9. We
are issuing this AD to prevent loss of the
lower wing skin load path, which could
cause catastrophic structural failure of
the wing.

DATES: This AD is effective July 28,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 28, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing

Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Duong Tran, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6452; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain Model 777-200LR and —300ER
series airplanes. That NPRM was
published in the Federal Register on
April 2, 2010 (75 FR 16683). That NPRM
proposed to require doing a high
frequency eddy current inspection for
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cracking of the keyway of the fuel tank
access door cutout on the left and right
wings between wing rib numbers 8
(wing station 387) and 9 (wing station
414.5), and related investigative and
corrective actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.
Boeing supports the NPRM.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 16
airplanes of U.S. registry. We also
estimate that it takes 2 work-hours per
product to comply with this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $2,720, or $170 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-03 The Boeing Company:
Amendment 39-16334. Docket No.
FAA—-2010-0280; Directorate Identifier
2009-NM-259-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective July 28, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 777-200LR and -300ER
series airplanes, certificated in any category,

as identified in Boeing Alert Service Bulletin
777-57A0069, dated November 5, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from reports of cracks
emanating from the keyway of the fuel tank
access door cutout of the lower wing skin
between wing rib numbers 8 and 9. The
Federal Aviation Administration is issuing
this AD to prevent loss of the lower wing
skin load path, which could cause
catastrophic structural failure of the wing.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) At the applicable time specified in
paragraphs (g)(1) and (g)(2) of this AD, do a
high frequency eddy current (HFEC)
inspection for cracking of the keyway of the
fuel tank access door cutout on the left and
right wings between wing rib numbers 8
(wing station 387) and 9 (wing station 414.5),
and do all applicable corrective actions
including applicable related investigative
action (an HFEC inspection for cracking of
machined areas), in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 777-57A0069, dated
November 5, 2009, except as required by
paragraph (h) of this AD. Do all applicable
related investigative and corrective actions
before further flight.

(1) For Group 1, Configuration 1 airplanes,
as identified in Boeing Alert Service Bulletin
777-57A0069, dated November 5, 2009:
Before the accumulation of 3,500 total flight
cycles, or within 500 flight cycles after the
effective date of this AD, whichever occurs
later.

(2) For Group 1, Configuration 2 airplanes
and Group 2 airplanes, as identified in
Boeing Alert Service Bulletin 777-57A0069,
dated November 5, 2009, on which a crack
was found in the cutout keyway when the
cutout keyway was changed: Within 1,125
days after the effective date of this AD.

Note 1: For Group 1, Configuration 2
airplanes and Group 2 airplanes, as identified
in Boeing Alert Service Bulletin 777—
57A0069, dated November 5, 2009, on which
no crack was found in the cutout keyway
when the cutout keyway was changed: No
further action is required by this AD.

Exceptions to Service Bulletin

(h) If any cracking is found during any
inspection required by this AD, and Boeing
Alert Service Bulletin 777-57A0069, dated
November 5, 2009, specifies to contact
Boeing for appropriate action: Before further
flight, repair the crack using a method
approved in accordance with the procedures
specified in paragraph (i) of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Duong Tran, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle ACO, 1601
Lind Avenue SW., Renton, Washington
98057-3356; telephone (425) 917-6452; fax
(425) 917-6590. Or, e-mail information to 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair



Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/Rules and Regulations

35611

required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle ACO
to make those findings. For a repair method
to be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(j) You must use Boeing Alert Service
Bulletin 777-57A0069, dated November 5,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on June 10,
2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-14977 Filed 6-22—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0043; Directorate
Identifier 2009—-NM-128-AD; Amendment
39-16337; AD 2010-13-06]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Corporation Model DC-10-10,
DC-10-10F, and MD-10-10F Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model DC-10-10, DC-10-10F, and MD-
10-10F airplanes. This AD requires a

one-time high frequency eddy current
inspection of fastener holes for cracks at
the left and right side wing rear spar
lower cap at station Xors=345, and other
specified and corrective actions if
necessary. This AD results from a report
of three instances of Model DC-10-10F
airplanes having fuel leaks in the wing
rear spar lower cap at station Xors=345.
We are issuing this AD to prevent cracks
in the spar cap, which could lead to
cracking of the lower wing skin, fuel
leaks, and the inability of the structure
to sustain limit load.

DATES: This AD is effective July 28,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 28, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Nenita Odesa, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5234; fax (562) 627-5210.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to
certain McDonnell Douglas Model DC-
10-10, DC-10-10F, and MD-10-10F
airplanes. That NPRM was published in
the Federal Register on January 19,
2010 (75 FR 2831). That NPRM
proposed to require a one-time high

frequency eddy current inspection of
fastener holes for cracks at the left and
right side wing rear spar lower cap at
station Xors=345, and other specified
and corrective actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.
FedEx supports the NPRM with the
following comment.

Request for Clarification Regarding
Estimated Costs

FedEx states that the numbers in the
Estimated Costs table of the NPRM do
not match the numbers in Boeing Alert
Service Bulletin DC10-57A157, dated
May 12, 2009. FedEx states that the cost
per airplane is either $944 or $1,319 for
parts, and requires 42.4 work-hours,
totaling either $4,711 or $4,336 per
airplane depending on group, according
to the service bulletin. FedEx states that
the NPRM gives a cost estimate of $160
per airplane.

We infer that the commenter wants
clarification regarding the difference in
the estimated costs. Since issuance of
the NPRM, we have increased the labor
rate used in the Costs of Compliance
from $80 per work-hour to $85 per
work-hour. The Costs of Compliance
information, below, reflects this
increase in the specified hourly labor
rate. The cost of the required inspection
is 2 hours at $85 per work-hour, totaling
$170 per airplane. The service bulletin
includes costs for on-condition actions,
including $944 or $1,319 for the cost of
parts and 42.4 work-hours. However,
the economic analysis of an AD is
limited to the cost of actions that are
actually required. The economic
analysis does not consider the costs of
on-condition actions, such as repairing
a crack detected during a required
inspection (“repair, if necessary”). Such
on-condition repairs would be
required—regardless of AD direction—
to correct an unsafe condition identified
in an airplane and to ensure that the
airplane is operated in an airworthy
condition, as required by the Federal
Aviation Regulations. We have not
changed the AD in this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 68
airplanes of U.S. registry. The following
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table provides the estimated costs for
U.S. operators to comply with this AD.

TABLE—ESTIMATED COSTS

Number
: Average labor Cost per of U.S.-
Action Work hours rate per hour product registered Fleet cost
airplanes
INSPECHON .o 2 $85 $170 68 $11,560

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-06 McDonnell Douglas
Corporation: Amendment 39-16337.
Docket No. FAA-2010-0043; Directorate
Identifier 2009-NM-128-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective July 28, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model DC-10-10, DC-10-10F,
and MD-10-10F airplanes, certificated in any

category, as specified in Boeing Alert Service
Bulletin DC10-57A157, dated May 12, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from a report of three
instances of Model DC—10-10F airplanes
having fuel leaks in the wing rear spar lower
cap at station Xors=345. The Federal
Aviation Administration is issuing this AD to
prevent cracking in the spar cap, which
could lead to cracking of the lower wing skin,
fuel leaks, and the inability of the structure
to sustain limit load.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) Within 3,000 flight cycles after the
effective date of this AD, do a one-time high
frequency eddy current inspection for
cracking of fastener holes at the left and right

side wing rear spar lower cap at station
Xors=345, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin DC10-57A157, dated May
12, 2009.

(1) If no cracking is found, before further
flight, cold work open holes and install new
second oversize fasteners and nut assemblies
in the left and right side wing rear spar lower
cap, in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
DC10-57A157, dated May 12, 2009.

(2) If any cracking is found during any
inspection required by this AD, before further
flight, repair the left and right side wing rear
spar lower cap using a method approved in
accordance with the procedures specified in
paragraph (h) of this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOG:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Nenita Odesa, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles ACO,
3960 Paramount Boulevard, Lakewood,
California 90712-4137; telephone (562) 627—
5234; fax (562) 627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(i) You must use Boeing Alert Service
Bulletin DC10-57A157, dated May 12, 2009,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.
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(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206-544-5000, extension 2;
fax 206—-766—5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal _register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 10,
2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-14982 Filed 6—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0995; Directorate
Identifier 2009—-NM-123-AD; Amendment
39-16336; AD 2010-13-05]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2C10 (Regional Jet
Series 700 & 701) Airplanes, Model CL—-
600-2D15 (Regional Jet Series 705)
Airplanes, and Model CL-600-2D24
(Regional Jet Series 900) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Investigation into a landing gear retraction
problem on a production test flight revealed
that, during aircraft pressurization and
depressurization cycles, the pressure floor in
the main landing gear bay deflects to a small
extent. This causes relative misalignment

between the [alternate-extension system] AES
bypass valve, the downlock assist valve and
the summing lever which, in turn, can result
in damage to and potential failure of the
respective clevis attached to one or both of
the valves. Such a clevis failure could remain
dormant and, in the subsequent event that
use of the AES was required, full landing
gear extension may not be achievable.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective June
23, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of July 28, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 28, 2009 (74 FR
55493). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

Investigation into a landing gear retraction
problem on a production test flight revealed
that, during aircraft pressurization and
depressurization cycles, the pressure floor in
the main landing gear bay deflects to a small
extent. This causes relative misalignment
between the [alternate-extension system] AES
bypass valve, the downlock assist valve and
the summing lever which, in turn, can result
in damage to and potential failure of the
respective clevis attached to one or both of
the valves. Such a clevis failure could remain
dormant and, in the subsequent event that
use of the AES was required, full landing
gear extension may not be achievable.

This directive gives instructions to replace
the clevis, with a new part, for both the
bypass and the downlock assist valves. It also
gives instructions to install new support
brackets for both valves, in order to increase
the stiffness of the installations and thus
prevent future relative misalignment and
potential clevis failure.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the NPRM

The Air Line Pilots Association,
International (ALPA), supports the
NPRM.

Request To Allow Repetitive Clevis
Replacements in Lieu of Support
Bracket Replacement

Comair, Inc., requests that we revise
the NPRM to allow repetitive
replacement of the bypass valve clevis
and downlock assist valve clevis at
6,000-flight-cycle intervals, until the
new support brackets have been
installed instead of requiring
installation of the support brackets at
the compliance times specified in
paragraph (f)(3) of this AD. Comair, Inc.,
explains that Bombardier Alert Service
Bulletin A670BA-32-022, dated
November 8, 2007, established an initial
replacement of the clevises along with
a repetitive replacement every 6,000
flight cycles. But with the introduction
of Part C of Bombardier Alert Service
Bulletin A670BA—32-022, Revision A,
dated May 1, 2009, Comair, Inc., asserts
that the repetitive interval was removed.

Comair, Inc., states that it initiated the
compliance with Parts A and B of
Bombardier Alert Service Bulletin
A670BA-32-022, dated November 8,
2007, in early 2008. Since the initial
compliance time, Comair, Inc., states
that nearly 2,900 flight cycles have
passed and reasons that by the time the
NPRM becomes a final rule, 500 or more
flight cycles might pass. Comair, Inc.,
also explains that because of the
proposed compliance times specified in
paragraphs (f)(3)(ii) and (f)(3)(iii) of the
NPRM, the installation of the new
support brackets will be required within
approximately 2,600 flight cycles (6,000
flight cycles minus 3,400 cycles).

Comair, Inc., asserts that limiting
installation of the new support brackets
to 2,600 flight cycles instead of 4,500
flight cycles, as proposed by paragraph
(£)(3)() of the NPRM, penalizes those
operators who have taken early action to
comply with Bombardier Alert Service
Bulletin A670BA—32-022. To
compensate for the loss of flight cycles,
Comair, Inc., suggests that we revise
paragraphs (f)(1) and (f)(2) of the NPRM
to state: “* * * Replacement of the
clevises each 6,000 flight cycles from
the initial replacement, in order to
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extend the compliance schedule in
paragraph (f)(3) is acceptable.”

We do not agree to allow repetitive
replacements of the bypass valve clevis
and downlock assist valve clevis until
the new support bracket is installed.
Comair, Inc., noted that the compliance
time in paragraph (f)(3)(i) of the NPRM
is 4,500 flight cycles; however, the
compliance time is 4,500 flight hours.
Operators that do the clevis replacement
and operators that are not required to
replace the clevis both have to comply
with the 4,500 flight-hour compliance
time to install the support brackets if
that compliance time occurs first.

However, we recognize the concern of
Comair, Inc., in that the compliance
time specified in paragraphs (f)(3)(ii)
and (f)(3)(iii) of the NPRM (within 6,000
flight cycles after doing the clevis
replacement or within 600 flight cycles
after the effective date of this AD)
penalizes those operators who have
taken early action to comply with
replacing the clevis in accordance with
Bombardier Alert Service Bulletin
A670BA-32-022, dated November 8,
2007. Therefore, we have increased the
grace period specified in paragraphs
(H)(3)(ii) and (f)(3)(iii) of this AD to allow
operators that did the clevis
replacement before the effective date of
this AD additional time to do the
installation of the bracket. We have
determined that extending the grace
period will not adversely affect safety
and meets the intent of the MCAI,
Canadian Airworthiness Directive CF—
2009-22, dated May 14, 2009. We have
coordinated this change with Transport
Canada Civil Aviation (TCCA).

Under the provisions of paragraph (g)
of the final rule, we will consider
requests for approval of an extension of
the compliance time for the installation
of the new support brackets if sufficient
data are submitted to substantiate that
the new compliance time would provide
an acceptable level of safety. We have
not changed the AD in this regard.

Explanation of Change to This AD

We have revised this AD to identify
the legal name of the manufacturer as
published in the most recent type
certificate data sheet for the affected
airplane models.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD will affect
203 products of U.S. registry. We also
estimate that it will take about 12 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $939 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD
to U.S. operators to be $397,677, or
$1,959 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority

because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-05 Bombardier, Inc.: Amendment
39-16336. Docket No. FAA-2009-0995;
Directorate Identifier 2009-NM—-123-AD.
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Effective Date

(a) This airworthiness directive (AD)
becomes effective July 28, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category.

(1) Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700 & 701) airplanes,
serial numbers 10003 through 10216
inclusive.

(2) Bombardier, Inc. Model CL-600-2D15
(Regional Jet Series 705) and Model CL-600—
2D24 (Regional Jet Series 900) airplanes,
serial numbers 15001 through 15039
inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Investigation into a landing gear retraction
problem on a production test flight revealed
that, during aircraft pressurization and
depressurization cycles, the pressure floor in
the main landing gear bay deflects to a small
extent. This causes relative misalignment
between the [alternate-extension system] AES
bypass valve, the downlock assist valve and
the summing lever which, in turn, can result
in damage to and potential failure of the
respective clevis attached to one or both of
the valves. Such a clevis failure could remain
dormant and, in the subsequent event that
use of the AES was required, full landing
gear extension may not be achievable.

This directive gives instructions to replace
the clevis, with a new part, for both the
bypass and the downlock assist valves. It also
gives instructions to install new support
brackets for both valves, in order to increase
the stiffness of the installations and thus
prevent future relative misalignment and
potential clevis failure.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) For any bypass valve having part
number (P/N) 53342-3, at the applicable time
in paragraph (f)(1)(), ())(1)(ii), or (f)(1)(iii) of
this AD, replace the existing clevis with a
new clevis having P/N 2323H037, in
accordance with Part A of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A670BA-32-022,
Revision A, dated May 1, 2009. The
replacement is not required if paragraph (f)(3)
of this AD has already been done.

(i) If the bypass valve has accumulated
9,400 total flight cycles or fewer as of the
effective date of this AD, replace the clevis
before the accumulation of 10,000 total flight
cycles on the valve.

(ii) If the bypass valve has accumulated
more than 9,400 total flight cycles as of the
effective date of this AD, replace the clevis
within 550 flight hours after the effective
date of this AD.

(iii) If it is not possible to determine the
total flight cycles accumulated on the bypass
valve, replace the clevis within 550 flight
hours after the effective date of this AD.

(2) For any downlock assist valve having
P/N 533415, at the applicable time in
paragraph (£)(2)(1), (£)(2)(ii), or (£)(2)(iii) of
this AD, replace the existing clevis with a
new clevis, having P/N 2323H037, in
accordance with Part B of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A670BA-32-022,
Revision A, dated May 1, 2009. The
replacement is not required if paragraph (f)(3)
of this AD has already been done.

(i) If the valve has accumulated 9,400 total
flight cycles or fewer as of the effective date
of this AD, replace the clevis before the valve
has accumulated 10,000 total flight cycles on
the valve.

(ii) If the valve has accumulated more than
9,400 total flight cycles as of the effective
date of this AD, replace the clevis within 550
flight hours after the effective date of this AD.

(iii) If it is not possible to determine the
total flight cycles accumulated by the
downlock assist valve, replace the clevis
within 550 flight hours after the effective
date of this AD.

(3) At the earliest of the times in
paragraphs (£)(3)(1), (f)(3)(ii), and (£)(3)(iii) of
this AD, install new support brackets for the
bypass valve and downlock assist valve, in
accordance with Part C of the
Accomplishment Instructions of Bombardier
Alert Service Bulletin A670BA-32-022,
Revision A, dated May 1, 2009. Installing the
support brackets terminates the requirements
of paragraphs (f)(1) and (f)(2) of this AD.

(i) Within 4,500 flight hours after the
effective date of this AD.

(ii) Within 6,000 flight cycles after
accomplishing the actions specified in
paragraph (f)(1) of this AD, or 6,000 flight
cycles after the effective date of this AD,
whichever occurs later.

(iii) Within 6,000 flight cycles after
accomplishing the actions specified in
paragraph (f)(2) of this AD, or 6,000 flight
cycles after the effective date of this AD,
whichever occurs later.

(4) Replacing the clevises for the bypass
valve and downlock assist valve before the
effective date of this AD, in accordance with
the Accomplishment Instructions of
Bombardier Alert Service Bulletin A670BA—
32-022, dated November 8, 2007, is
considered acceptable for compliance with
the corresponding actions specified in
paragraphs (f)(1) and (f)(2) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to Attn:
Program Manager, Continuing Operational

Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-22, dated May 14, 2009;
and Bombardier Alert Service Bulletin
A670BA-32-022, Revision A, dated May 1,
2009; for related information.

Material Incorporated by Reference

(i) You must use Bombardier Alert Service
Bulletin A670BA-32-022, Revision A,
including Appendix A, dated May 1, 2009, to
do the actions required by this AD, unless the
AD specifies otherwise. (The revision level is
not specified on pages Al and A2, Appendix
A, of this document; those pages are Revision
A, dated May 1, 2009.)

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855-7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.
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Issued in Renton, Washington, on June 10,
2010.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-14979 Filed 6-22—10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0707; Directorate
Identifier 2009-CE-035-AD; Amendment
39-16339; AD 2010-13-08]

RIN 2120-AA64

Airworthiness Directives; Air Tractor,
Inc. Models AT-802 and AT-802A
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) to
supersede AD 2006-08—09, which
applies to all Air Tractor, Inc. (Air
Tractor) Models AT—802 and AT-802A
airplanes. AD 2006—-08-09 currently
requires you to repetitively inspect
(using the eddy current method) the two
outboard fastener holes in both of the
wing main spar lower caps at the center
splice joint for cracks and repair or
replace any cracked spar cap. Since we
issued AD 2006—08—-09, we have
determined we need to clarify the serial
numbers (SNs) of the Models AT-802
and AT-802A airplanes affected by that
AD. Additionally, we are adding an
option of modifying the wing main spar
lower caps to extend the safe life limit
on the affected airplanes. Consequently,
this AD would keep the actions of AD
2006—08-09, clarify the affected SN,
and add a modification option to extend

the safe life limit. We are issuing this
AD to detect and correct cracks in the
wing main spar lower cap at the center
splice joint, which could result in
failure of the spar cap and lead to wing
separation and loss of control of the
airplane.

DATES: This AD becomes effective on
July 28, 2010.

As of April 21, 2006 (71 FR 19994,
April 19, 2006) the Director of the
Federal Register approved the
incorporation by reference of Snow
Engineering Co. Process Specification
#197, page 1, revised June 4, 2002; pages
2 through 4, dated February 23, 2001;
and page 5, dated May 3, 2002; Snow
Engineering Co. Process Specification
#204, Rev. C, dated November 16, 2004;
Snow Engineering Co. Service Letter
#215, page 5, titled “802 Spar Inspection
Holes and Vent Tube Mod,” dated
November 19, 2003; Snow Engineering
Co. Service Letter #240, dated
September 30, 2004; Snow Engineering
Co. Drawing Number 20975, Sheet 2,
Rev. A, dated September 1, 2004; Snow
Engineering Co. Drawing Number
20975, Sheet 3, dated January 6, 2005;
and Snow Engineering Co. Drawing
20995, Sheet 2, Rev. C, dated September
28, 2004, listed in this AD.

ADDRESSES: For service information
identified in this AD, contact Air
Tractor, Inc., P.O. Box 485, Olney, Texas
76374; telephone: (940) 564-5616; fax:
(940) 564—5612; E-mail:
airmail@airtractor.com; Internet: http://
www.airtractor.com.

To view the AD docket, go to U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, or on the Internet at http://
www.regulations.gov. The docket
number is FAA-2009-0707; Directorate
Identifier 2009—CE-035—AD.

FOR FURTHER INFORMATION CONTACT:
Andy McAnaul, Aerospace Engineer,

10100 Reunion Pl., Ste. 650, San
Antonio, Texas 78216; telephone: (210)
308-3365; fax: (210) 308—3370.

SUPPLEMENTARY INFORMATION:
Discussion

On July 31, 2009, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to all
Air Tractor Models AT-802 and AT—
802A airplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on August 6, 2009 (74 FR 39243). The
NPRM proposed to supersede AD 2006—
08-09 to clarify the SNs of the Models
AT-802 and AT-802A airplanes
affected by that AD. Additionally, we
proposed to add an option of modifying
the wing main spar lower caps to extend
the safe life limit on the affected
airplanes.

Comments

We provided the public the
opportunity to participate in developing
this AD. We received no comments on
the proposal or on the determination of
the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

¢ Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 187
airplanes in the U.S. registry.

We estimate the following costs to do
the inspection:

Labor cost

Parts cost

Total cost per airplane

Total cost on U.S. operators

$500 to $800

Not applicable .......ccccoooiiiiiiiiinicen.

$500 to $800

$93,500 to $149,600

We estimate the following costs to do
any necessary repairs for two spars that
may be required based on the results of

the inspection or the modification as an
option. We have no way of determining

the number of airplanes that may need
this repair:

Total cost
Labor cost (two spars) (}t:v%tss c;)rsst) (two spars)
P per airplane
225 work-hours x $80 per hour = $18,000 ......ccceereeieereeierieeiereeeesesee e seeeesreeseesseeneesseeneesseeneesseeneesseeneesseeneenses $7,500 $25,500
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We estimate the following costs to do
any necessary spar cap replacement
(two spars) that would be required

based on the results of the inspection.
We have no way of determining the

number of airplanes that may need this
replacement:

Total cost
Labor cost (two spars) (l:vsgtss c;)rsst) (two spars)
P per airplane
495 work-hours x $80 per hour = $39,600 .......cc.cciieiierieieiieeieiteeiesteseestesseessesseesesseesesseensesseessesseeseesseessessesssenses $39,100 $78,700

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2009-0707;
Directorate Identifier 2009—CE-035—-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2006—08-09, amendment 39-14565 (71
FR 27784, May 12, 2006), and adding
the following new AD:

2010-13-08 Air Tractor, Inc.: Amendment

39-16339; Docket No. FAA—2009-0707;
Directorate Identifier 2009—CE-035—AD.

Effective Date

(a) This AD becomes effective on July 28,
2010.

Affected ADs

(b) This AD supersedes AD 2006—08-09,
Amendment 39-14565.

Applicability

(c) This AD affects Models AT—802 and
AT-802A airplanes, all serial numbers (SNs)
beginning with —0001, that are:

(1) Certificated in any category;

(2) Engaged in agricultural dispersal
operations, including those airplanes that
have been converted from fire fighting to
agricultural dispersal or airplanes that
convert between fire fighting and agricultural
dispersal;

(3) Not equipped with the factory-supplied
computerized fire gate (part number (P/N)
80540); and

(4) Not engaged in only full-time fire
fighting.

Unsafe Condition

(d) This AD results from our determination
that we need to clarify the SNs of the Models
AT-802 and AT-802A airplanes affected by
AD 2006-08-09. Additionally, we are adding
an option to modify the wing main spar
lower caps to extend the safe life limit on the
affected airplanes. We are issuing this AD to
detect and correct cracks in the wing main
spar lower cap at the center splice joint,
which could result in failure of the spar cap
and lead to wing separation and loss of
control of the airplane.

Compliance

(e) For Models AT—802 and AT-802A
airplanes, SNs —0001 through —0091, do the
following actions, unless already done, using
the wing main spar lower cap hours time-in-
service (TIS) schedule found in Table 1 of
this AD to do the initial and repetitive
inspections:

(1) Install access cover plates following
Snow Engineering Co. Service Letter #215,
page 5, titled “802 Spar Inspection Holes and
Vent Tube Mod,” dated November 19, 2003.

(2) Eddy current inspect for cracks the
center splice joint outboard two fastener
holes in both the right and left wing main
spar lower caps following Snow Engineering
Co. Process Specification #197, page 1,
revised June 4, 2002; pages 2 through 4,
dated February 23, 2001; and page 5, dated
May 3, 2002.
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TABLE 1—INSPECTION TIMES

SNs

Condition

Initially inspect:

Repetitively
inspect
thereafter at
intervals not to
exceed:

(i) AT-802 and AT-802A, SNs -0001

through —0091.

(i) AT-802 and AT-802A, serial numbers
SNs —0001 through —0091.

As manufactured

occurs later.

Modified with cold-worked
fastener holes following
Service Letter #244,
dated April 25, 2005.

Upon accumulating 1,700 hours TIS after April 21,
2006 (the effective date of AD 2006—-08-09) or
within the next 50 hours TIS after April 21, 2006
(the effective date of AD 2006—08-09), whichever

If performing the cold-working procedure in Service
Letter #244, dated April 25, 2005, it includes the
initial eddy current inspection.

850 hours TIS.

1,700 hours
TIS.

(f) One of the following must do the eddy
current inspections required in paragraph
(e)(2) of this AD:

(1) A level 2 or 3 inspector certified in
eddy current inspection using the guidelines
established by the American Society for
Nondestructive Testing or MIL-STD—410; or

(2) A person authorized to perform AD
work and who has completed and passed the
Air Tractor, Inc. training course on eddy
current inspection on wing lower spar caps.

(g) If cracks are found during any
inspection required in paragraph (e)(2) of this
AD, repair or replace any cracked spar cap
before further flight after the inspection in
which cracks are found. For repair or
replacement, do whichever of the following
that applies:

(1) For cracks that can be repaired by
incorporating the modification specified in
paragraph (j) of this AD, do the actions
following the procedures in paragraph (j) of
this AD before further flight after the
inspection in which cracks are found.

(2) For cracks that cannot be repaired by
incorporating the modification specified in
paragraph (j) of this AD, replace the lower
spar caps and associated parts listed
following the procedures identified in
paragraph (h) of this AD before further flight
after the inspection in which cracks are
found.

(h) For all AT-802 and AT—-802A airplanes,
replace the wing main spar lower caps, the
center joint splice blocks and hardware, the
wing attach angles and hardware, and install
the steel web splice plate (P/N 21106-1 for
SNs —0001 through —0091, and P/N 20094—

2 for all SNs beginning with —0092). Do the
replacement upon accumulating the safe life
hours TIS on the wing main spar lower caps
as listed in Table 2 of this AD or within 50
hours TIS after April 21, 2006 (the effective
date of AD 2006-08—09), whichever occurs
later. For SNs —0001 through —0091, you may
extend the safe life hours TIS of the wing
main spar lower caps to 8,000 hours TIS
before doing the replacement if you modified
your wing as specified in paragraph (j) of this
AD.

(1) Use the following service information
for replacement:

(i) For Models AT-802 and AT—802A
airplanes, SNs —0001 through —0091, follow
Drawing Number 20975, Sheet 3, dated
January 6, 2005; and Snow Engineering Co.

Process Specification #204, Rev. C, dated
November 16, 2004.

(ii) For Models AT-802 and AT-802A
airplanes, SNs beginning with —0092, follow
Snow Engineering Co. Drawing Number
20975, Sheet 2, Rev. A, dated September 1,
2004; and Snow Engineering Co. Process
Specification #204, Rev. C, dated November
16, 2004.

(2) The following presents the safe life and
replacement times as required in paragraph
(h) of this AD:

TABLE 2—SAFE LIFE AND
REPLACEMENT TIMES

SNs cap safe life

Wing spar lower

AT-802-0001 through 4,132 hours TIS.

AT-802-0059.

AT-802-0060 through 4,188 hours TIS.
AT-802-0091.

All beginning with AT— 8,163 hours TIS.
802-0092.

AT-802A—-0001 through
AT-802A-0059.

AT-802A-0060 through
AT-802A-0091.

All beginning with AT—
802A-0092.

4,969 hours TIS.
4,531 hours TIS.

8,648 hours TIS.

(i) After replacing the wing main spar
lower caps and hardware, installing the web
splice plate, and cold working the fastener
holes by following Snow Engineering Co.
Drawing Number 20975, Sheet 3, dated
January 6, 2005 (SNs —0001 through —0091);
or Snow Engineering Co. Drawing Number
20975, Sheet 2, Rev. A, dated September 1,
2004 (all SNs beginning with —0092); and
Snow Engineering Co. Process Specification
#204, Rev. C, dated November 16, 2004, the
new safe life for the wing main spar lower
caps is as follows:

TABLE 3—NEW SAFE LIFE FOR WING
MAIN SPAR LOWER CAPS

SNs cap safe life

Wing spar lower

All beginning with AT—
802-0001.

8,163 hours TIS.

TABLE 3—NEW SAFE LIFE FOR WING
MAIN SPAR LOWER CAPs—Continued

Wing spar lower

SNs cap safe life

All beginning with AT—
802A-0001.

8,648 hours TIS.

(j) For Models AT-802 and AT-802A
airplanes, SNs —0001 through —0091, in lieu
of replacing the wing main spar lower cap at
the safe life hours TIS listed in Table 2 in
paragraph (h) of this AD, you may extend the
safe life of the wing main spar lower caps by
doing the following actions. Between 3,200
hours TIS and the safe life hours TIS for your
airplane currently listed in Table 2 of this
AD, do the following, unless already done:

(1) Modify the wing by installing P/N
20997-2 web plate and P/N 20985-1 and
20985-2 extended 8-bolt splice blocks
following Snow Engineering Co. Drawing
20995, Sheet 2, Rev. C, dated September 28,
2004.

(2) Cold-work the outboard two fastener
holes in both the left and right hand lower
spar caps at the center splice following Snow
Engineering Co. Service Letter #240, dated
September 30, 2004.

(3) Do an eddy current inspection of the
wing center splice joint outboard two
fastener holes in both the right and left wing
main spar lower caps for cracks at the time
of modification following Snow Engineering
Co. Process Specification #197, page 1,
revised June 4, 2002; pages 2 through 4,
dated February 23, 2001; and page 5, dated
May 3, 2002.

(4) If, before July 28, 2010 (the effective
date of this AD), an airplane has already been
modified following paragraph (j)(1) of this
AD but did not receive cold working in the
outboard two fastener holes in both the left
and right hand lower spar caps following
paragraph (j)(2) of this AD, do the following:

(i) Initially do an eddy current inspection
within the next 2,400 hours TIS after the
modification, using the procedure in
paragraph (j)(3) of this AD, and repetitively
thereafter at intervals not to exceed every
1,200 hours TIS until the wing spar lower
cap reaches 8,000-hour TIS safe life.

(ii) At any time after the modification, you
may do the cold working in the outboard two
fastener holes in both the left and right hand
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lower spar caps following paragraph (j)(2) of
this AD to terminate the repetitive eddy
current inspections required in paragraph
(j)(4)(i) of this AD.

(5) If you have modified your airplane
following paragraph (j)(1) of this AD prior to
3,200 hours TIS, you must do the following
to reach the extended 8,000-hour TIS safe
life:

(i) If you did not cold work the outboard
two fastener holes in both the left and right
hand lower spar caps following paragraph
(j)(2) of this AD, you must do the repetitive
eddy current inspections following paragraph
(j)(4)(i) of this AD until you accumulate 4,800
hours TIS after the modification on the wing
spar lower cap. Upon accumulation of 4,800
hours TIS after the modification on the wing
spar lower cap, do the repetitive eddy current
inspections at intervals not to exceed every
600 hours TIS until you reach the extended
safe life of 8,000-hour TIS.

(ii) If you did cold work the outboard two
fastener holes in both the left and right hand
lower spar caps following paragraph (j)(2) of
this AD, upon accumulation of 4,800 hours
TIS after the modification on the wing spar
lower cap do the repetitive eddy current
inspections at intervals not to exceed every
600 hours TIS until you reach the 8,000-hour
TIS safe life.

(6) For the initial and repetitive eddy
current inspections required in paragraphs
()(3), ()(4)(), ()(5)(i) and (j)(5)(ii) of this AD,
follow the instructions as specified in Snow
Engineering Co. Process Specification #197,
page 1, revised June 4, 2002; pages 2 through
4, dated February 23, 2001; and page 5, dated
May 3, 2002. For any cracks found, follow
the instructions for repair or replacement as
specified in paragraph (g) of this AD.

(k) If any cracks are found as a result of any
inspection required in paragraphs (e)(2),
()(3), ()a)M), ()(5)({), and (j)(5)(ii) of this AD,
report any cracks you find within 10 days
after the cracks are found or within 10 days
after April 21, 2006 (the effective date of AD
2006—08—09), whichever occurs later.

(1) Include in your report the aircraft SN,
aircraft hours TIS, wing spar cap hours TIS,
crack location and size, corrective action
taken, and a point of contact name and phone
number. Send your report to Andy McAnaul,
Aerospace Engineer, ASW-150 (c/o MIDO-
43), 10100 Reunion Place, Suite 650, San
Antonio, Texas 78216; telephone: (210) 308—
3365; facsimile: (210) 308—-3370.

(2) The Office of Management and Budget
(OMB) approved the information collection
requirements contained in this regulation
under the provisions of the Paperwork
Reduction Act and assigned OMB Control
Number 2120-0056.

Special Permit Flight

(1) Under 14 CFR part 39.23, we are
allowing special flight permits for the
purpose of compliance with this AD under
the following conditions:

(1) Only operate in day visual flight rules
(VFR).

(2) Ensure that the hopper is empty.

(3) Limit airspeed to 135 miles per hour
(mph) indicated airspeed (IAS).

(4) Avoid any unnecessary g-forces.

(5) Avoid areas of turbulence.

(6) Plan the flight to follow the most direct
route.

Alternative Methods of Compliance
(AMOCs)

(m) The Manager, Fort Worth Airplane
Certification Office, ASW—-150, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Andy
McAnaul, Aerospace Engineer, ASW-150,
FAA San Antonio MIDO—-43, 10100 Reunion
Pl., Ste. 650, San Antonio, Texas 78216;
telephone: (210) 308-3365; fax: (210) 308—
3370. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(n) AMOCs approved for AD 2006—08—09
are not approved for this AD.

Related Information

(0) To get copies of the service information
referenced in this AD, contact Air Tractor,
Inc., P.O. Box 485, Olney, Texas 76374;
telephone: (940) 564-5616; fax: (940) 564—
5612; E-mail: airmail@airtractor.com;
Internet: http://www.airtractor.com. To view
the AD docket, go to U.S. Department of
Transportation, Docket Operations, M—30,
West Building Ground Floor, Room W12—
140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, or on the Internet at
http://www.regulations.gov.

Material Incorporated by Reference

(p) You must use Snow Engineering Co.
Process Specification #197, page 1, revised
June 4, 2002; pages 2 through 4, dated
February 23, 2001; and page 5, dated May 3,
2002; Snow Engineering Co. Process
Specification #204, Rev. C, dated November
16, 2004; Snow Engineering Co. Service
Letter #215, page 5, titled “802 Spar
Inspection Holes and Vent Tube Mod,” dated
November 19, 2003; Snow Engineering Co.
Service Letter #240, dated September 30,
2004; Snow Engineering Co. Drawing
Number 20975, Sheet 2, Rev. A, dated
September 1, 2004; Snow Engineering Co.
Drawing Number 20975, Sheet 3, dated
January 6, 2005; and Snow Engineering Co.
Drawing 20995, Sheet 2, Rev. C, dated
September 28, 2004, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) On April 21, 2006 (71 FR 19994, April
19, 2006), the Director of the Federal Register
approved the incorporation by reference of
Snow Engineering Co. Process Specification
#197, page 1, revised June 4, 2002; pages 2
through 4, dated February 23, 2001; and page
5, dated May 3, 2002; Snow Engineering Co.
Process Specification #204, Rev. C, dated
November 16, 2004; Snow Engineering Co.
Service Letter #215, page 5, titled “802 Spar
Inspection Holes and Vent Tube Mod,” dated
November 19, 2003; Snow Engineering Co.
Service Letter #240, dated September 30,
2004; Snow Engineering Co. Drawing
Number 20975, Sheet 2, Rev. A, dated
September 1, 2004; Snow Engineering Co.
Drawing Number 20975, Sheet 3, dated
January 6, 2005; and Snow Engineering Co.
Drawing 20995, Sheet 2, Rev. C, dated

September 28, 2004, under 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) For service information identified in
this AD, contact Air Tractor, Inc., P.O. Box
485, Olney, Texas 76374; telephone: (940)
564—5616; fax: (940) 564—5612; E-mail:
airmail@airtractor.com; Internet: http://
www.airtractor.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr _locations.html.

Issued in Kansas City, Missouri on June 15,
2010.
Sandra J. Campbell,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-14990 Filed 6—22-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0122; Directorate
Identifier 2009-CE-067-AD; Amendment
39-16338; AD 2010-13-07]

RIN 2120-AA64

Airworthiness Directives; Piper
Aircraft, Inc. Models PA-32R-301T and
PA-46-350P Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Piper Aircraft, Inc. Models PA-32R—
301T and PA—46-350P airplanes. This
AD requires you to replace any spot-
welded, V-band exhaust coupling with
ariveted, V-band exhaust coupling. This
AD results from reports that spot-
welded, V-band exhaust couplings are
failing. We are issuing this AD to
prevent failure of the V-band exhaust
coupling, which could cause the
exhaust pipe to detach from the
turbocharger. This failure could result
in release of high-temperature gases
inside the engine compartment and
possibly cause an in-flight fire. An in-
flight fire could lead to loss of control.
DATES: This AD becomes effective on
July 28, 2010.
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On July 28, 2010, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: To get the service
information identified in this AD,
contact Lycoming, 652 Oliver Street,
Williamsport, PA 17701; telephone:
(570) 323-6181; fax: (570) 327-7101;
Internet: http://www.lycoming.com.

To view the AD docket, go to U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, or on the Internet at http://
www.regulations.gov. The docket
number is FAA-2010-0122; Directorate
Identifier; 2009—-CE-067—AD.

FOR FURTHER INFORMATION CONTACT:
Darby Mirocha, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office (ACO), 1701 Columbia Avenue,
College Park, Georgia 30337; telephone:
(404) 474-5573; fax: (404) 474—5606; e-
mail: darby.mirocha@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

On February 9, 2010, we issued a
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
Piper Aircraft, Inc. Models PA-32R—
301T and PA—46-350P airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on February 19,
2010 (75 FR 7407). The NPRM proposed
to require replacing any spot-welded, V-
band exhaust coupling with a riveted,
V-band exhaust coupling.

Comments

We provided the public the
opportunity to participate in developing
this AD. We received one comment in
support of the AD. The following
presents the additional comments
received on the proposal and FAA’s
response to each comment:

Comment Issue No. 1: Incorporate
Additional Lycoming Service
Instructions

Gerald Stroum and Gerald Blank
suggest that Lycoming Service
Instructions 1448 and 1238B be
incorporated into the AD because they
contain helpful instructions and
procedures for the proper installation of
exhaust components.

Mr. Stroum also suggests that adding
a requirement to free all slip joints when
replacing the clamp will assist in

enabling the exhaust system to be
installed and aligned correctly.

The commenters state that these types
of clamps (spot welded) have been used
with a long history of success in the
automotive diesel industry, and the
issue is more readily solved by proper
installation than by a change in clamp
design. Their experience shows proper
installation, torque techniques, and pre-
torque alignments of components go a
long way in preventing clamp failures
down the road.

We agree with the commenters that
proper installation and maintenance,
which includes freeing the slip joint to
ensure proper operation, plays a key
role in the longevity and proper
function of the exhaust system.

The data in Lycoming Service
Instruction 1448 contains references to
part numbers that are not the subject of
this AD; therefore, we have determined
including reference to that service
instruction would provide confusing
and contradictory information.
However, we agree Lycoming Service
Instruction 1238B provides beneficial
information about the proper assembly
and torque procedures of V-band
clamps.

We will change the final rule AD
action to incorporate by reference
Lycoming Service Instruction 1238B.
We will not change the final rule AD
action to incorporate reference to
Lycoming Service Instruction 1448.

Comment Issue No. 2: Correct the Cost
of Compliance

Gerald Blank, Ed Novak, and
Shoreline Aviation, Inc. state that the
Cost of Compliance section in the
proposed AD incorrectly reflects the
number of V-band clamps installed on
the airplanes affected by this AD.

All three commenters suggest
changing the Cost of Compliance section
to accurately reflect the number of V-
band clamps installed on each affected
model airplane.

We agree with the commenters. After
further research, we determined that
Model PA-32R-301T (Saratoga II TC)
has two of the affected V-Band clamps
installed, and Model PA-46—-350P
(Mirage) has one. We will change the
final rule AD action to incorporate this
change.

Comment Issue No. 3: The AD Should
Be Written Against the V-Band Clamp
Instead of the Airplanes

Ed Novak and Shoreline Aviation,
Inc. both suggest that since identical
clamps have failed on other airplane

models that prompted two previous ADs
(AD 2000-11-04 for Commander
Aircraft Company (Commander) Model
114TC airplanes and AD 2004-23-17 for
Mooney Airplane Company, Inc.,
(Mooney) Model M20M airplanes), this
AD should be written against the
Lycoming engine/clamp combination
restricting its use on any exhaust
system.

Shoreline Aviation, Inc. states the
incident that prompted this AD would
not have happened if the previous ADs
had been written against the clamp and
not the airplanes.

Based on the specific reports the FAA
has received to date regarding Piper
Aircraft, Inc. Models PA—-32R-301T and
PA-46-350P airplanes and with the
subsequent issuance of Piper Service
Bulletin 1180A, the FAA initiated this
AD action against certain Piper
airplanes only.

We will continue to collect and
analyze all available data to determine
whether the condition exists in any
other airplane configurations. We may
take additional rulemaking action in the
future to address either additional
airplane configurations or the engine
design depending on the FAA’s
determination of all existing and future
information received.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed except for
incorporating reference to Lycoming
Service Instruction 1238B and updating
the Cost of Compliance section to
accurately reflect how many V-band
clamps each model of the airplanes
affected by this AD has installed, and
minor editorial corrections. We have
determined that these minor
corrections:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Costs of Compliance

We estimate that this AD affects 596
airplanes in the U.S. registry provided
they have the affected V-band exhaust
coupling installed.

We estimate the following costs to do
the replacement for Model PA—46—350P
airplanes. These airplanes have one V-
band clamp installed:
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Total cost
Labor cost Parts cost PR?L?%%%P
airplane
2 WOrK-hours X $85 PEr NOUI = $170 ...ttt sttt s bt e e et e e e b e ebesbesee e eneeneeneabesseeennne $714 $884
We estimate the following costs to do ~ 301T airplanes. These airplanes have
the replacement for Model PA-32R— two V-band clamps installed:
Total cost
per model PA—
Labor cost Parts cost 39R_301T
airplane
2 work-hours per V-band clamp. 2 clamps per airplane: 4 work-hours x $85 | $714 per V-band clamp. $714 x 2 = $1,428. ..... $1,768
per hour = $340.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD (and other
information as included in the
Regulatory Evaluation) and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA-2010-0122;
Directorate Identifier 2009—-CE-067—-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2010-13-07 Piper Aircraft, Inc.:
Amendment 39-16338; Docket No.
FAA-2010-0122; Directorate Identifier
2009—-CE-067—-AD.

Effective Date

(a) This AD becomes effective on July 28,

2010.

Affected ADs

(b) None.
Applicability
(c) This AD applies to the following

airplane models and serial numbers that are
certificated in any category:

Model Serial numbers
PA-32R-301T 3257001 through 3257311.
PA-46-350P .... | 4622001 through 4622200

and 4636001 through
4636341.
Subject

(d) Air Transport Association of America
(ATA) Code 78: Engine Exhaust.

Unsafe Condition

This AD is the result of reports that spot-
welded, V-band exhaust couplings are
failing. We are issuing this AD to prevent
failure of the V-band exhaust coupling,
which could cause the exhaust pipe to detach
from the turbocharger. This failure could
result in release of high-temperature gases
inside the engine compartment and possibly
cause an in-flight fire. An in-flight fire could
lead to loss of control.

Compliance

(e) To address this problem, you must do
the following, unless already done:
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Actions

Compliance

Procedures

(1) Replace V-band exhaust couplings, part
number (P/N) Lycoming 40D21162-340M or
Eaton/Aeroquip 55677-340M with an im-
proved design Eaton/Aeroquip P/N
NH1009399-10 or Lycoming P/N 40D23255-
340M.

(2) Do not install any Eaton/Aeroquip P/N
55677-340M or Lycoming P/N 40D21162-
340M.

At the next regularly scheduled maintenance
event after July 28, 2010 (the effective date
of this AD) or within the next 25 hours time-
in-service (TIS) after July 28, 2010 (the ef-
fective date of this AD), whichever occurs
first.

As of July 28, 2010 (the effective date of this
AD).

Remove the spot welded V-band clamp(s)
and discard. Then, do either of the following
actions:

(i) Install the new riveted clamp(s) and tighten
to an initial torque of 40 in. Ibs. Tap the V-
band clamp(s) around its circumference
with a rubber mallet to equalize band ten-
sion. Retorque the clamp(s) to 60 in. Ibs.
and again tap the clamp(s) around its cir-
cumference. Retorque the clamp(s) to a 60
in. Ibs. final torque and re-safety wire the V-
band coupling(s); or

(i) Install the new riveted clamp(s) follow
Lycoming Service Instruction No. 1238B,
dated January 6, 2010, and re-safety wire
the V-band coupling(s).

Not applicable.

Alternative Methods of Compliance
(AMOCs)

(f) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Darby
Mirocha, Aerospace Engineer, FAA, Atlanta
ACO, 1701 Columbia Avenue, College Park,
Georgia 30337; telephone: (404) 474-5573;
fax: (404) 474-5606. Before using any
approved AMOC on any airplane to which
the AMOG applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

Material Incorporated by Reference

(g) You must use Lycoming Service
Instruction No. 1238B, dated January 6, 2010,
or the procedures specified in paragraph
(e)(1) of this AD to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Lycoming, 652 Oliver Street,
Williamsport, PA 17701; telephone: (570)
323-6181; fax: (570) 327—-7101; Internet:
http://www.lycoming.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on June
14, 2010.

Sandra J. Campbell,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-14991 Filed 6-22—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0273; Directorate
Identifier 2009—-NM-134-AD; Amendment
39-16335; AD 2010-13-04]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model DHC-8-400 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Two in-service incidents have been
reported on DHC-8 Series 400 aircraft in
which the nose landing gear (NLG) trailing
arm pivot pin retention bolt (part number
NAS6204-13D) was damaged. One incident
involved the left hand NLG tire which
ruptured on take-off. Investigation
determined that the retention bolt failure was
due to repeated contact of the castellated nut
with the towing device including both the

towbar and the towbarless rigs. The loss of
the retention bolt allowed the pivot pin to
migrate from its normal position and resulted
in contact with and rupture of the tire. The
loss of the pivot pin could compromise
retention of the trailing arm and could result
in a loss of directional control due to loss of
nose wheel steering. The loss of an NLG tire
or the loss of directional control could
adversely affect the aircraft during take off or
landing.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective July
28, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 28, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Richard Beckwith, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7302; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 23, 2010 (75 FR
13682). That NPRM proposed to correct
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an unsafe condition for the specified
products. The MCALI states:

Two in-service incidents have been
reported on DHC-8 Series 400 aircraft in
which the nose landing gear (NLG) trailing
arm pivot pin retention bolt (part number
NAS6204-13D) was damaged. One incident
involved the left hand NLG tire which
ruptured on take-off. Investigation
determined that the retention bolt failure was
due to repeated contact of the castellated nut
with the towing device including both the
towbar and the towbarless rigs. The loss of
the retention bolt allowed the pivot pin to
migrate from its normal position and resulted
in contact with and rupture of the tire. The
loss of the pivot pin could compromise
retention of the trailing arm and could result
in a loss of directional control due to loss of
nose wheel steering. The loss of an NLG tire
or the loss of directional control could
adversely affect the aircraft during take off or
landing.

To prevent the potential failure of the pivot
pin retention bolt, Bombardier Aerospace has
developed a modification which includes a
new retention bolt, a reverse orientation of
the retention bolt and a rework of the weight
on wheel (WOW) proximity sensor cover to
provide clearance for the re-oriented
retention bolt.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
63 products of U.S. registry. We also
estimate that it will take about 3 work-

hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $100 per
product. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be $22,365, or $355 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and

other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-04 Bombardier, Inc.: Amendment
39-16335. Docket No. FAA-2010-0273;
Directorate Identifier 2009-NM-134—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective July 28, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model DHC-8-400, DHC-8-401, and DHC-
8-402 series airplanes, certificated in any

category; serial numbers 4001, 4003, 4004,
4006, and 4008 through 4238 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Two in-service incidents have been
reported on DHC—-8 Series 400 aircraft in
which the nose landing gear (NLG) trailing
arm pivot pin retention bolt (part number
NAS6204-13D) was damaged. One incident
involved the left hand NLG tire which
ruptured on take-off. Investigation
determined that the retention bolt failure was
due to repeated contact of the castellated nut
with the towing device including both the
towbar and the towbarless rigs. The loss of
the retention bolt allowed the pivot pin to
migrate from its normal position and resulted
in contact with and rupture of the tire. The
loss of the pivot pin could compromise
retention of the trailing arm and could result
in a loss of directional control due to loss of
nose wheel steering. The loss of an NLG tire
or the loss of directional control could
adversely affect the aircraft during take off or
landing.
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To prevent the potential failure of the pivot
pin retention bolt, Bombardier Aerospace has
developed a modification which includes a
new retention bolt, a reverse orientation of
the retention bolt and a rework of the weight
on wheel (WOW) proximity sensor cover to
provide clearance for the re-oriented
retention bolt.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 2,000 flight hours after the
effective date of this AD: Modify the NLG
trailing arm by incorporating Bombardier
Modification Summary 4-113599, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84—-32-65, Revision A, dated March 2, 2009.

(2) Incorporating Bombardier Modification
Summary 4-113599 in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—-32—65, dated December
17, 2008, is also acceptable for compliance
with the requirements of paragraph (f)(1) of
this AD if done before the effective date of
this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOGs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-29, dated June 29, 2009;
and Bombardier Service Bulletin 84-32-65,

Revision A, dated March 2, 2009; for related
information.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 84—32-65, Revision A, dated March
2, 2009, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—-7401; e-mail
thd.gseries@aero.bombardier.com; Internet
http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on June 10,
2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-14984 Filed 6—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-0551; Directorate
Identifier 2009—-NM-202-AD; Amendment
39-16333; AD 2010-13-02]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.27 Mark 500 and
600 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation

product. The MCAI describes the unsafe
condition as:

A Fokker 50 operator reported an
overextended MLG [main landing gear]
sliding member after landing. During
subsequent investigation it was found that an
end stop had unscrewed itself to a certain
extent. This caused the MLG torque links to
move into an overcentre position against the
MLG sliding member. Investigation learned
that there was no lockwiring present on the
two lockbolts, which hold the end stop. This
condition, if not corrected, could lead to
structural damage of the main gear and loss
of control of the aeroplanes during the
landing roll.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL

DATES: This AD becomes effective July
8, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 8, 2010.

We must receive comments on this
AD by August 9, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
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The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0145,
dated July 31, 2009 (referred to after this
as “the MCAT”), to correct an unsafe
condition for the specified products.
The MCAI states:

A Fokker 50 operator reported an
overextended MLG [main landing gear]
sliding member after landing. During
subsequent investigation it was found that an
end stop had unscrewed itself to a certain
extent. This caused the MLG torque links to
move into an overcentre position against the
MLG sliding member. Investigation learned
that there was no lockwiring present on the
two lockbolts, which hold the end stop. This
condition, if not corrected, could lead to
structural damage of the main gear and loss
of control of the aeroplanes during the
landing roll.

EASA issued AD 2009-0018 to address this
unsafe condition [on Model Mark 050, Mark
0502 and Mark 0604 airplanes]. Earlier F27
Mark 500 and 600 ‘RFV’ aeroplanes are
equipped with similar design MLG units.

For the reasons described above, this AD
requires repetitive [general visual]
inspections for the presence and proper
application of lockwiring on the two
lockbolts which hold the sliding member end
stop, and corrective action, depending on
findings.

Required actions include repetitive
measurements of the length of the
extended portion of the MLG sliding
member, and corrective actions
including repetitively inspecting the
lockwiring on the two sliding member
end stop lock bolts for missing or
damaged lockwiring, and installing
lockwiring, as applicable. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Fokker Services B.V. has issued
Fokker Service Bulletin F27/32-172,
dated January 26, 2009. Fokker Service
Bulletin F27/32-172, dated January 26,
2009, refers to Messier-Dowty Service
Bulletin 32-91W, dated September 8,
2008, as an additional source of
guidance for accomplishment of the
actions required by this AD. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information

referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0551;
Directorate Identifier 2009-NM—-202—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-02 Fokker Services B.V.:
Amendment 39-16333. Docket No.
FAA-2010-0551; Directorate Identifier
2009-NM-202—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective July 8, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.27 Mark 500 and 600 airplanes;
certified in any category; having serial
numbers (S/Ns) 10452, 10525,10530, 10531,
10550, 10557, 10559, 10566, 10569, 10589,
10603, 10605, 10606, 10613, 10615, 10623
through 10631 inclusive, 10633, 10637,
10639, 10641, 10642, 10669, and 10672.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continued airworthiness
information (MCALI) states:

A Fokker 50 operator reported an
overextended MLG [main landing gear]
sliding member after landing. During
subsequent investigation it was found that an
end stop had unscrewed itself to a certain
extent. This caused the MLG torque links to
move into an overcentre position against the
MLG sliding member. Investigation learned
that there was no lockwiring present on the
two lockbolts, which hold the end stop. This
condition, if not corrected, could lead to
structural damage of the main gear and loss
of control of the aeroplanes during the
landing roll.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 500 flight cycles after the
effective date of this AD, measure the length
of the extended portion of the sliding
member of the main landing gear (MLG), in
accordance with Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin F27/32—172, dated January
26, 2009. Repeat the measurement at
intervals not to exceed 500 flight cycles until
lockwiring is installed in accordance with
Fokker Service Bulletin F27/32—-172, dated
January 26, 2009, or the requirements of
paragraph (h) of this AD have been
completed.

(h) At the applicable time specified in
paragraph (h)(1) or (h)(2) of this AD, perform
a general visual inspection for the presence
of lockwiring and damage to lockwiring on
the two sliding member end stop lock bolts
of the MLG, in accordance with Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin F27/32-172, dated January

26, 2009. If lockwiring is missing or
damaged, install lockwiring before further
flight, in accordance with Fokker Service
Bulletin F27/32-172, dated January 26, 2009.

(1) If, during any measurement required by
paragraph (g) of this AD, overextension is
found, or the measurement has increased by
1.0 millimeter (mm) or more compared to the
previous measurement, inspect before further
flight.

(2) If during any measurement required by
paragraph (g) of this AD, no overextension is
found and the measurement has not
increased by 1.0 mm or more compared to
the previous measurement, inspect within
4,000 flight hours after the effective date of
this AD.

Note 1: Fokker Service Bulletin F27/32—
172, dated January 26, 2009, refers to
Messier-Dowty Service Bulletin 32-91W,
dated September 8, 2008, as an additional
source of guidance.

(i) If, during any measurement required by
paragraph (g) of this AD, overextension is
found or the measurement has increased by
1.0 mm or more compared to the previous
measurement; or if, during any inspection
required by paragraph (h) of this AD,
lockwiring is not present or is not installed
correctly; submit a report to Fokker Services
B.V., Technical Services Dept., P.O. Box 231,
2150 AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252—627-211; e-mail technicalservices.
fokkerservices@stork.com; Internet http://
www.myfokkerfleet.com; at the applicable
time specified in paragraph (i)(1) or (i)(2) of
this AD. The report must include any finding
of overextension or incorrect or missing
lockwiring.

(1) If the inspection or measurement was
done on or after the effective date of this AD:
Submit the report within 30 days after the
inspection or measurement was
accomplished, as applicable.

(2) If the inspection or measurement was
accomplished prior to the effective date of
this AD: Submit the report within 30 days
after the effective date of this AD.

(j) If lockwiring is installed in accordance
with paragraph (h) of this AD, or if no
discrepancies are found during the
inspection required by paragraph (h) of this
AD, as applicable, the repetitive
measurement required by paragraph (g) of
this AD is no longer required by this AD.

(k) As of the effective date of this AD: No
person may install a MLG on any airplane
unless Part 2 of Fokker Service Bulletin F27/
32-172, dated January 26, 2009, has been
accomplished for that part.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(1) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.

Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(m) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2009—
0145, dated July 31, 2009; and Fokker Service
Bulletin F27/32-172, dated January 26, 2009;
for related information.

Material Incorporated by Reference

(n) You must use Fokker Service Bulletin
F27/32-172, dated January 26, 2009, to do
the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For Fokker service information
identified in this AD, contact Fokker Services
B.V., Technical Services Dept., P.O. Box 231,
2150 AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252-627—-211; e-mail technicalservices.
fokkerservices@stork.com; Internet http://
www.myfokkerfleet.com. For Messier-Dowty
service information identified in this AD,
contact Messier-Dowty: Messier Services
Americas, Customer Support Center, 45360
Severn Way, Sterling, Virginia 20166—8910;
telephone 703-450-8233; fax 703—404-1621;
Internet https://techpubs.services/messier-
dowty.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
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code of federal regulations/ibr
locations.html.

Issued in Renton, Washington, on June 10,
2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-14783 Filed 6—22—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

14 CFR Part 97
[Docket No. 30730; Amdt. No. 3379]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective June 23,
2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 23,
2010.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169, or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code_of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each

separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAM:s.

The SIAPs, as modified by FDC P—
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore- (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC on June 11,
2010.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, part 97, 14 CFR part
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97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates

specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,

44719, 44721-44722.

m 2. Part 97 is amended to read as

follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,

and 97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME

or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * * Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject
29—-Jul-10 ..... AK Fairbanks ............... Fairbanks Intl ..........ccoovieennn 0/0892 5/25/10 | RNAV (GPS) RWY 2L, ORIG.
29—-Jul-10 ..... AK Middleton Island ..... Middleton Island ..........c.cc.o..... 0/0958 5/25/10 | VOR/DME RWY 19, AMDT 5.
29-Jul-10 ..... AK Middleton Island ..... Middleton Island ..........c..cc....... 0/0959 5/25/10 | VOR RWY 1, AMDT 2.
29—-Jul-10 ..... AK Middleton Island ..... Middleton Island ..................... 0/0961 5/25/10 | RNAV (GPS) RWY 19, ORIG.
29—-Jul-10 ..... AK Middleton Island ..... Middleton Island ...........cc.o..... 0/0962 5/25/10 | RNAV (GPS) RWY 1, ORIG.
29—Jul-10 ..... FL Okeechobee Okeechobee County ............... 0/1147 5/25/10 | RNAV (GPS) RWY 14, ORIG.
29-Jul-10 ..... FL Okeechobee ... Okeechobee County ............... 0/1148 5/25/10 | RNAV (GPS) RWY 32, ORIG.
29—-Jul-10 ..... CcO Burlington ................ Kit Carson County .......c.ccccee..e. 0/1503 5/25/10 | NDB RWY 15, AMDT 1.
29-Jul-10 ..... NH Manchester ............. Manchester .........cocceeviieeennenn. 0/1601 5/25/10 | VOR/DME OR GPS RWY 17,
ORIG-C.
29—Jul-10 ..... NY East Hampton ......... East Hampton ... 0/1697 5/25/10 | RNAV (GPS) Z RWY 10, ORIG.
29-Jul-10 ..... NY Shirley ...oooveviiieee Brookhaven 0/1698 5/25/10 | RNAV (GPS) Z RWY 24, ORIG.
29-Jul-10 ..... VA Charlottesville ......... Charlottesville-Albemarle ........ 0/1699 5/25/10 | RNAV (GPS) Z RWY 21, ORIG-
A.
29—-Jul-10 ..... NH Whitefield ................ Mount Washington Regional ... 0/1700 5/25/10 | RNAV (GPS) Z RWY 10, ORIG.
29—-Jul-10 ..... NY Ithaca ....... Ithaca Tompkins Rgnl ............. 0/1701 5/25/10 | RNAV (GPS) Z RWY 14, ORIG.
29—Jul-10 ..... MD Baltimore .. Baltimore-Washington Intl 0/1702 5/25/10 | ILS RWY 15R, AMDT 15B.
Thurgood Marshall.
29—Jul-10 ..... 1A Cherokee ........cccc... Cherokee County Rgnl ............ 0/2102 5/25/10 | RNAV (GPS) Z RWY 36, ORIG.
29-Jul-10 ..... NM Socorro ........... Socorro Muni 0/2103 6/4/10 | RNAV (GPS) Z RWY 33, ORIG.
29—-Jul-10 ..... CA Arcata/Eureka ......... Arcata ...ooveeeeieeeeeeeeee 0/2180 6/4/10 | ILS RWY 32, AMDT 29C.
29-Jul-10 ..... WA Renton .....ccccoeennee. Renton Muni ......c.ccoceevvieenenne. 0/2188 5/25/10 | RNAV (GPS) Z RWY 16, AMDT
1.
29—-Jul-10 ..... OR The Dalles .............. Columbia Gorge Regional/The 0/2189 5/25/10 | LDA/DME RWY 25, ORIG.
Dalles Muni.
29—-Jul-10 ..... AZ Kingman ... Kingman ......... 0/2191 5/25/10 | RNAV (GPS) Z RWY 21, ORIG.
29-Jul-10 ..... OR Redmond . Roberts Field 0/2193 5/25/10 | RNAV (GPS) Z RWY 28, ORIG.
29-Jul-10 ..... WA Yakima ....cccccceeeeennns Yakima Air Terminal/McAllister 0/2194 5/25/10 | ILS Z RWY 27, AMDT 27.
Field.
29-Jul-10 ..... WA Yakima ......ccccceeeeneene Yakima Air Terminal/McAllister 0/2195 5/25/10 | RNAV (GPS) Z RWY 27, ORIG.
Field.
29—Jul-10 ..... WA Yakima ......ccccoceeenee. Yakima Air Terminal/Mcallister 0/2196 5/25/10 | ILS Y RWY 27, ORIG.
Field.
29—-Jul-10 ..... GA Dalton Dalton Muni .......cccoevvvieennenne. 0/2418 5/26/10 | RNAV (GPS) RWY 14, ORIG-A.
29—-Jul-10 ..... GA Dalton Dalton Muni .......cccoeeevvieennenne. 0/2419 5/26/10 | ILS OR LOC RWY 14, ORIG-A.
29—-Jul-10 ..... GA Dalton Dalton Muni .......cccoooevvieennenne. 0/2420 5/26/10 | RNAV (GPS) RWY 32, ORIG.
29—-Jul-10 ..... CT Groton/New London | Groton-New London ................ 0/2589 5/27/10 | TAKEOFF MINIMUMS AND OB-
STACLE DP, AMDT 7.
29—Jul-10 ..... WA Seattle ......ccccvreeine Boeing Field/King County Intl 0/2663 6/7/10 | ILS RWY 13R, AMDT 29.
29-Jul-10 ..... CA Van Nuys ......cccce... Van NUYS ... 0/2665 5/27/10 | ILS RWY 16R, AMDT 5C.
29—-Jul-10 ..... OR Astoria Astoria Rgnl .......... 0/2666 6/7/10 | ILS RWY 26, AMDT 2B.
29—-Jul-10 ..... NV Reno ..... Reno/Tahoe Intl . 0/2668 5/27/10 | RNAV (GPS) Y RWY 34L, ORIG.
29—-Jul-10 ..... CA Salinas .. Salinas Muni ......... 0/2669 5/27/10 | RNAV (GPS) Z RWY 31, ORIG.
29—-Jul-10 ..... NV Reno ....cccocevivnenn. Reno/Tahoe Intl ........cccccoveunenee. 0/2670 5/27/10 | RNAV (GPS) Y RWY 34R,
ORIG.
29—-Jul-10 ..... CA Salinas .....cceceeeueee. Salinas Muni .......cccccceeeeiineenns 0/2671 5/27/10 | ILS RWY 31, AMDT 5C.
29-Jul-10 ..... CA Orland Haigh Field 0/2708 5/27/10 | VOR OR GPS A, AMDT 6.
29—-Jul-10 ..... HI Honolulu .................. Honolulu Intl ....ccovriiiiiiene 0/2769 5/27/10 | RNAV (RNP) Z RWY 8L, ORIG.
29-Jul-10 ..... TX San Angelo ............. San Angelo Regional/Mathis 0/2779 6/8/10 | VOR/DME OR TACAN RWY 3,
Fid. ORIG-A.
29—-Jul-10 ..... X San Angelo ............. San Angelo Regional/Mathis 0/2780 6/8/10 | RADAR-1, AMDT 1.
Fid.
29-Jul-10 ..... X San Angelo ............. San Angelo Regional/Mathis 0/2781 6/8/10 | ILS RWY 3, AMDT 21.
Fid.
29—-Jul-10 ..... AL Enterprise Enterprise Muni 0/3150 6/8/10 | VOR RWY 5, AMDT 4.
29—-Jul-10 ..... AL Enterprise ... Enterprise Muni .... 0/3152 6/8/10 | RNAV (GPS) RWY 5, AMDT 1.
29—-Jul-10 ..... MT Billings ....cccevveeenenne. Billings Logan Intl .........cc...... 0/3487 6/9/10 | LOC/DME RWY 28R, ORIG-B.
29-Jul-10 ..... 1A Cedar Rapids .......... The Eastern lowa 0/3944 6/3/10 | RNAV (GPS) RWY 26, ORIG.
29-Jul-10 ..... 1A Cedar Rapids .......... The Eastern lowa 0/3947 6/3/10 | VOR/DME RWY 8, ORIG.
29-Jul-10 ..... 1A Cedar Rapids .......... The Eastern lowa 0/3949 6/3/10 | VOR RWY 26, ORIG.
29-Jul-10 ..... 1A Cedar Rapids .......... The Eastern lowa 0/3950 6/3/10 | RNAV (GPS) RWY 8, ORIG.
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AIRAC date State City Airport FDC No. FDC date Subject
29-Jul-10 ..... CA San Diego ............... Montgomery Field ................... 0/4634 6/9/10 | TAKEOFF MINIMUMS AND OB-
STACLE DP, AMDT 3.
29—-Jul-10 ..... cQ Saipan ....cccceeeeieenn. Francisco C. Ada/Saipan Intl .. 0/9757 3/16/10 | ILS OR LOC/DME RWY 7,
AMDT 5A.

[FR Doc. 2010-14980 Filed 6—22—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30729 ; Amdt. No. 3378]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective June 23,
2010. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 23,
2010.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202—-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Harry J. Hodges, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 8260—4,
8260-5, 8260—15A, and 8260-15B when
required by an entry on 8260-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead

refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff
Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
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frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26,1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC on June 11,
2010.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 29 JUL 2010

Atka, AK, Atka, ATKA RNAV ONE Graphic
Obstacle DP, CANCELLED

Atka, AK, Atka, EIVRS ONE Graphic
Obstacle DP, CANCELLED

Atka, AK, Atka, HIMKI ONE Graphic
Obstacle DP

Atka, AK, Atka, INOTY ONE Graphic
Obstacle DP

Atka, AK, Atka, Takeoff Minimums and
Obstacle DP, Amdt 1

Marshall, AK, Marshall Don Hunter SR,
BIBNE TWO Graphic Obstacle DP

Marshall, AK, Marshall Don Hunter SR,
Takeoff Minimums and Obstacle DP, Amdt

1

Dothan, AL, Dothan Rgnl, RNAV (GPS) RWY
18, Amdt 1

Dothan, AL, Dothan Rgnl, RNAV (GPS) RWY
36, Orig

Benton, AR, Saline County Rgnl, ILS OR
LOC/DME RWY 2, Orig

Benton, AR, Saline County Rgnl, LOC/DME
RWY 2, Orig, CANCELLED

Flagstaff, AZ, Flagstaff Pulliam, GPS RWY 3,
Orig-B, CANCELLED

Flagstaff, AZ, Flagstaff Pulliam, RNAV (GPS)
RWY 3, Orig

Mesa, AZ, Falcon Fld, GPS RWY 4R, Orig,
CANCELLED

Mesa, AZ, Falcon Fld, NDB-A, Amdt 1

Mesa, AZ, Falcon Fld, RNAV (GPS) RWY 4L,
Orig

Mesa, AZ, Falcon Fld, RNAV (GPS) RWY 4R,
Orig

Mesa, AZ, Falcon Fld, RNAV (GPS)-B, Orig

Mesa, AZ, Falcon Fld, Takeoff Minimums
and Obstacle DP, Amdt 4

Daggett, CA, Barstow-Daggett, DAGGETT
ONE Graphic Obstacle DP

Hanford, CA, Hanford Muni, RNAV (GPS)
RWY 32, Amdt 1

Hanford, CA, Hanford Muni, RNAV (GPS)-A,
Orig

San Carlos, CA, San Carlos, RNAV (GPS) Y
RWY 30, Orig

San Carlos, CA, San Carlos, RNAV (GPS) Z
RWY 30, Amdt 1

Upland, CA, Cable, GPS RWY 6, Orig-A,
CANCELLED

Upland, CA, Cable, RNAV (GPS) RWY 6, Orig

Upland, CA, Cable, Takeoff Minimums and
Obstacle DP, Amdt 3

Orlando, FL, Orlando Intl, ILS OR LOC RWY
18R, Amdt 9

Winter Haven, FL, Winter Haven’s Gilbert,
RNAV (GPS) RWY 5, Amdt 1

Winter Haven, FL, Winter Haven’s Gilbert,
Takeoff Minimums and Obstacle DP, Amdt
1

Greensboro, GA, Greene County Rgnl,
Takeoff Minimums and Obstacle DP, Amdt
3

Honolulu, HI, Honolulu Intl, LOC RWY 8L,
Orig-A

West Union, IA, George L Scott Muni, GPS
RWY 17, Orig, CANCELLED

West Union, IA, George L Scott Muni, GPS
RWY 35, Orig, CANCELLED

West Union, IA, George L Scott Muni, RNAV
(GPS) RWY 17, Orig

West Union, IA, George L Scott Muni, RNAV
(GPS) RWY 35, Orig

West Union, IA, George L Scott Muni,
Takeoff Minimums and Obstacle DP, Amdt
2

West Union, IA, George L Scott Muni, VOR/
DME-A, Amdt 4

Belleville, IL, Scott AFB/Midamerica, GPS
RWY 14L, Orig-B, CANCELLED

Belleville, IL, Scott AFB/Midamerica, GPS
RWY 32R, Orig-B, CANCELLED

Belleville, IL, Scott AFB/Midamerica, RNAV
(GPS) RWY 14L, Orig

Belleville, IL, Scott AFB/Midamerica, RNAV
(GPS) RWY 32R, Orig

Casey, IL, Casey Muni, Takeoff Minimums
and Obstacle DP, Amdt 4

Chicago/West Chicago, IL, DuPage, ILS OR
LOC RWY 2L, Amdt 2

Chicago/West Chicago, IL, DuPage, RNAV
(GPS) RWY 10, Orig

Chicago/West Chicago, IL, DuPage, VOR
RWY 10, Amdt 12

Coffeyville, KS, Coffeyville Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Coffeyville, KS, Coffeyville Muni, VOR/
DME-A, Amdt 7

Wichita, KS, Colonel James Jabara, RNAV
(GPS) RWY 18, Orig-C

Wichita, KS, Colonel James Jabara, RNAV
(GPS) RWY 36, Orig-B

Churchville, MD, Harford County, GPS RWY
10, Orig, CANCELLED

Churchville, MD, Harford County, RNAV
(GPS)-B, Orig

Auburn/Lewiston, ME, Auburn/Lewiston
Muni, RNAV (GPS) RWY 4, Amdt 1

Auburn/Lewiston, ME, Auburn/Lewiston
Muni, RNAV (GPS) RWY 22, Amdt 1

Lincoln, ME, Lincoln Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 3

Waterville, ME, Waterville Robert Lafleur,
ILS OR LOC/DME RWY 5, Amdt 3

Waterville, ME, Waterville Robert Lafleur,
RNAV (GPS) RWY 5, Orig

Canby, MN, Myers Field, RNAV (GPS) RWY
12, Amdt 1

Canby, MN, Myers Field, RNAV (GPS) RWY
30, Amdt 1

Carson City, NV, Carson, RNAV (GPS)-A,
Amdt 1

Glens Falls, NY, Floyd Bennett Memorial,
ILS OR LOC RWY 1, Amdt 4

Glens Falls, NY, Floyd Bennett Memorial,
RNAV (GPS) RWY 1, Amdt 1

Glens Falls, NY, Floyd Bennett Memorial,
RNAYV (GPS) RWY 19, Amdt 1

Fostoria, OH, Fostoria Metropolitan, RNAV
(GPS) RWY 27, Amdt 1

Shawnee, OK, Shawnee Rgnl, Takeoff
Minimums and Obstacle DP, Orig

North Bend, OR, Southwest Oregon Rgnl, ILS
OR LOC RWY 4, Amdt 7

North Bend, OR, Southwest Oregon Rgnl,
NDB RWY 4, Amdt 5

North Bend, OR, Southwest Oregon Rgnl,
RNAV (GPS) Y RWY 4, Orig

North Bend, OR, Southwest Oregon Rgnl,
RNAV (RNP) Z RWY 4, Orig

North Bend, OR, Southwest Oregon Rgnl,
VOR-A, Amdt 5

North Bend, OR, Southwest Oregon Rgnl,
VOR/DME-B, Amdt 4

Summerville, SC, Summerville, NDB RWY 6,
Amdt 1

Summerville, SC, Summerville, RNAV (GPS)
RWY 6, Orig

Summerville, SC, Summerville, RNAV (GPS)
RWY 24, Orig

Summerville, SC, Summerville, Takeoff
Minimums and Obstacle DP, Amdt 1

Big Spring, TX, Big Springs Mc Mahon-
Wrinkle, RNAV (GPS) RWY 17, Amdt 1

Big Spring, TX, Big Springs Mc Mahon-
Wrinkle, RNAV (GPS) RWY 35, Amdt 1

Big Spring, TX, Big Springs Mc Mahon-
Wrinkle, Takeoff Minimums and Obstacle
DP, Amdt 2

Brenham, TX, Brenham Muni, RNAV (GPS)
RWY 16, Amdt 1

Brenham, TX, Brenham Muni, RNAV (GPS)
RWY 34, Amdt 1

Brenham, TX, Brenham Muni, VOR/DME
RWY 16, Amdt 2

College Station TX, Easterwood Field, ILS OR
LOC RWY 34, Amdt 13A

Dallas-Fort Worth, TX, Dallas/Fort Worth
Intl, Stadium Visual RWY 31R, Amdt 6,
CANCELLED

Georgetown, TX, Georgetown Muni, Takeoff
Minimums and Obstacle DP, Orig

Granbury, TX, Granbury Rgnl, GPS RWY 14,
Orig-B, CANCELLED
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Granbury, TX, Granbury Rgnl, RNAV (GPS)
RWY 14, Orig

La Porte, TX, La Porte Muni, Takeoff
Minimums and Obstacle DP, Amdt 5

Lago Vista, TX, Lago Vista TX-Rusty Allen,
Takeoff Minimums and Obstacle DP, Orig

Seminole, TX, Gaines County, RNAV (GPS)
RWY 35, Amdt 1

South Hill, VA, Mecklenburg-Brunswick
Rgnl, GPS RWY 19, Orig, CANCELLED

South Hill, VA, Mecklenburg-Brunswick
Rgnl, RNAV (GPS) RWY 1, Orig

South Hill, VA, Mecklenburg-Brunswick
Rgnl, RNAV (GPS) RWY 19, Orig

South Hill, VA, Mecklenburg-Brunswick
Rgnl, Takeoff Minimums and Obstacle DP,
Amdt 2

Burlington, VT, Burlington Intl, Takeoff
Minimums and Obstacle DP, Amdt 13

Douglas, WY, Converse County, RNAV (GPS)
RWY 11, Orig

Douglas, WY, Converse County, RNAV (GPS)
RWY 29, Amdt 1
On June 09, 2010 (75 FR 32654) the FAA

published an Amendment in Docket No.

30727, Amdt 3376 to Part 97 of the Federal

Aviation Regulations under section 97.23 and

97.33. The following entry effective 29 July

2010 is hereby rescinded:

Childress, TX, Childress Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

[FR Doc. 2010-14983 Filed 6—22—-10; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 904

[Docket No. 100216090-0205-02]
RIN 0648—-AY66

Regulations to Amend the Civil
Procedures

AGENCY: Office of General Counsel
(OGQ), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: This rule amends the
procedures governing NOAA’s
administrative proceedings for the
assessment of civil penalties;
suspension, revocation, modification, or
denial of permits; issuance and use of
written warnings; and release or
forfeiture of seized property. The
principal change removes the
requirement that an Administrative Law
Judge state good reason(s) for departing
from the civil penalty or permit sanction
assessed by NOAA in its charging
document. This revision eliminates any
presumption in favor of the civil penalty
or permit sanction assessed by NOAA.
The other change corrects a clerical
error in a citation to rules pertaining to

protective orders issued by
Administrative Law Judges.

DATES: This rule becomes effective June
23, 2010.

FOR FURTHER INFORMATION CONTACT:
Frank Sprtel, 301-427-2202.

SUPPLEMENTARY INFORMATION: A
summary of the changes proposed for
regulations at 15 CFR part 904 is found
in the proposed rule that NOAA
published in the Federal Register at 75
FR 13050 (March 18, 2010) and is not
repeated here.

Public Comments Received

NOAA received two comments from
the public during the comment period
for the proposed rule. Those comments
are summarized here, and are directly
followed by NOAA'’s response to them.

Comment 1: One commenter wrote
generally in support of the proposed
changes. While the commenter felt that
the proposed changes were a good start,
the commenter offered the view that
they do not go far enough in bringing
greater balance into NOAA’s civil
administrative process. The commenter
encouraged NOAA to examine what
other Federal agencies do in similar
proceedings, and to make further
changes to its civil procedure
regulations as a result of this review.
Finally, the commenter addressed the
enforcement provisions of pending
Senate Bill 2870, the International
Fisheries Stewardship and Enforcement
Act.

Response: NOAA is not, at this time,
changing its civil procedures beyond the
revisions described in this rule. NOAA
continues to evaluate whether other
provisions in the civil procedures found
at 15 CFR part 904 should be revised.
As NOAA conducts this evaluation, it
will consider as appropriate the
processes and procedures of other
Federal agencies. As for the comments
concerning Senate Bill 2870, NOAA has
no response here, as the comments are
beyond the scope of this rulemaking.

Comment 2: Another commenter also
offered support for the proposed
changes, but stated that this one
regulatory change was not enough to
address other problems that the
commenter perceived exist in NOAA’s
civil enforcement procedures under the
Magnuson-Stevens Fishery
Conservation and Management Act. The
commenter asserted that NOAA
enforcement attorneys should be
available to testify as to the basis for
penalty assessments in any particular
case, because they are the individuals
responsible for determining the penalty
amount. The commenter expressed the
view that, if NOAA continues to

authorize its enforcement attorneys to
assess fines and permit sanctions, then
they should be produced as witnesses in
administrative proceedings, and it is up
to the individual NOAA enforcement
attorney involved in the case to decide
whether or not to withdraw from the
case based on that consideration.

The commenter also believes that the
changes finalized by this rule will not
address concerns the commenter
expressed regarding NOAA’s current
penalty schedules, or language in
NOAA'’s Notices of Violation
Assessment (NOVAs) that suggests that
the Administrative Law Judge may
increase the proposed penalty
assessments or permit sanctions.
Finally, the commenter requested that
NOAA address its seizure policies,
permit restrictions, and several other
approaches to law enforcement that the
commenter believes should be changed.

Response: As noted above, NOAA 1is
not, at this time, changing its civil
procedures beyond the revisions
described in this rule. NOAA continues
to evaluate whether other provisions in
the civil procedures found at 15 CFR
part 904 should be revised. As for the
comments concerning application of
NOAA'’s penalty schedules, language in
NOAA’s NOVAs, seizure policies,
permit restrictions, and other issues
related to NOAA’s approaches to law
enforcement raised by the commenter,
NOAA has no response here, as these
comments are beyond the scope of this
rulemaking.

With respect to the commenter’s
contention that NOAA attorneys should
be available to testify at hearings before
an Administrative Law Judge as to the
basis for penalty assessments in any
particular case, we disagree. NOAA is
changing its regulations at 15 CFR part
904 to remove the requirement in 15
CFR §904.204(m) that an
Administrative Law Judge state good
reason(s) for departing from the civil
penalty or permit sanction, condition,
revocation, or denial of permit
application (collectively, “civil penalty
or permit sanction”) assessed by NOAA
in its charging document. This revision
eliminates any presumption in favor of
the civil penalty or permit sanction
assessed by NOAA in its charging
document (see “In the Matter of: AGA
Fishing Corp.”, 2001 WL 34683852
(NOAA Mar. 17, 2001)). It requires
instead that NOAA justify at a hearing
provided for under this Part that its
proposed penalty or permit sanction is
appropriate, taking into account all the
factors required by applicable law.
Respondents have a full and fair
opportunity to challenge the proposed
Agency action as set forth in detail in
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NOAA'’s procedural regulations. It
appears that the commenter is seeking
to probe the NOAA attorney’s thought
processes in deciding what facts and
arguments to present. As the U.S.
Supreme Court established in Hickman
v. Taylor, 329 U.S. 495 (1947), such
thought processes are protected from
disclosure absent a compelling need,
which is not present here. See also
Shelton v. American Motors Corp., 805
F.2d 1323 (8th Cir. 1986) (party seeking
to depose opposing counsel in a
pending case must show that (1) no
other means exist to obtain the
information than to depose opposing
counsel; (2) the information sought is
relevant and nonprivileged; and (3) the
information is crucial to the preparation
of the case); Nationwide Mut. Ins. Co. v.
Home Ins. Co., 278 F.3d 621, 628 (6th
Cir. 2002) (adopting the Eight Circuit
test in Shelton).

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

There are no reporting, recordkeeping
or other compliance requirements in
this rule. Nor does this rule contain an
information-collection request that
would implicate the Paperwork
Reduction Act, 44 U.S.C. § 3501, et seq.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for the
certification was published in the
proposed rule and is not repeated here.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
required and none was prepared.

Pursuant to 5 U.S.C §553(d)(3),
NOAA finds that there is good cause to
waive the 30—day delay in the effective
date of this rule. This rule is purely
procedural in nature: it does not affect
the substantive requirements of the
regulations at 15 CFR part 904, nor does
it modify, add, or revoke any existing
rights and obligations of affected parties
or the public. NOAA, therefore, finds
that there is good cause, within the
meaning of 5 U.S.C § 553(d)(3) and in
accordance with the Congressional
Review Act, 5 U.S.C §808(2), to make
this rule effective immediately.

List of Subjects in 15 CFR Part 904

Administrative practice and
procedure, fisheries, fishing, fishing
vessels, penalties, seizures and
forfeitures.

Dated: June 14, 2010.
Lois J. Schiffer,

General Counsel, National Oceanic and
Atmospheric Administration.

m For reasons set forth in the preamble,
15 CFR part 904 is amended as follows:

PART 904-CIVIL PROCEDURES

m 1. The authority citation for part 904
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C. 15311544, 16 U.S.C. 1361 et seq., 16
U.S.C. 3371-3378, 16 U.S.C. 1431-1445¢-1,
16 U.S.C. 773-773k, 16 U.S.C. 951-962, 16
U.S.C. 5001-5012, 16 U.S.C. 3631-3645, 42
U.S.C. 9101 et seq., 30 U.S.C. 1401 et seq.,
16 U.S.C. 971-971k, 16 U.S.C. 781-785, 16
U.S.C. 2401-2413, 16 U.S.C. 24312444, 16
U.S.C. 972—972h, 16 U.S.C. 916-9161, 16
U.S.C. 1151 et seq., 16 U.S.C. 3601-3608, 16
U.S.C. 3631-3645, 16 U.S.C. 1851 note; 15
U.S.C. 5601 et seq., Pub. L. 105-277, 16
U.S.C. 1822 note, Section 801(f), 16 U.S.C.
2465(a), 16 U.S.C. 5103(b), 16 U.S.C. 1385 et
seq., 16 U.S.C. 1822 note (Section 4006), 16
U.S.C. 4001-4017, 22 U.S.C. 1980(g], 16
U.S.C. 5506(a), 16 U.S.C. 5601-5612, 16
U.S.C. 1822, 16 U.S.C. 973-973R, 15 U.S.C.
330-330(e)

m 2. Section 904.204 to subpart C is
amended by revising paragraphs (f) and
(m) to read as follows:

Subpart C-Hearing and Appeal
Procedures

§904.204 Duties and powers of Judge.

* * * * *

(f) Rule on contested discovery
requests, establish discovery schedules,
and, whenever the ends of justice would
thereby be served, take or cause
depositions or interrogatories to be
taken and issue protective orders under
§904.251(h);

* * * * *

(m) Assess a civil penalty or impose
a permit sanction, condition, revocation,
or denial of permit application, taking
into account all of the factors required
by applicable law;
* * * * *
[FR Doc. 2010-15213 Filed 6—22-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 260

[Docket No. RM07—-10-002; Order No. 704—
Cl

Transparency Provisions of Section 23
of the Natural Gas Act

Issued June 17, 2010.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule; order granting
clarification.

SUMMARY: In this Order Granting
Clarification, the Commission addresses
pending requests to clarify Form No.
552, under which natural gas market
participants must annually report
information regarding physical natural
gas transactions that use an index or
that contribute to or may contribute to
the formation of a gas index. Order No.
704 required market participants to file
these reports in order to provide greater
transparency concerning the use of
indices to price natural gas and how
well index prices reflect market forces.
Order No. 704-C revises Form No.
552 so as to exempt from reporting any
unexercised options to take gas under a
take-or-release contract; clarify the
definition of exempt unprocessed
natural gas transactions as those
involving gas that is both not yet
processed (to separate and recover
natural gas liquids), and still upstream
of a processing facility; exempt from
reporting cash-out and imbalance
transactions, since they were
burdensome to report and provided
little market information; strike the
form’s references to the blanket sales
certificates issued under § 284.402 or
§ 284.284, since they were burdensome
to report and provided little market
information, so as to also exempt small
entities who were obligated to report
solely by virtue of possessing a blanket
sales certificate; and make several non-
substantive modifications to Form No.
552 in an effort to make it more user-
friendly.
DATES: Effective Date: This rule will
become effective September 30, 2010.
FOR FURTHER INFORMATION CONTACT:
Vince Mareino (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502-6167,
Vince.Mareino@ferc.gov.
Thomas Russo (Technical Information),
Office of Enforcement, Federal Energy



Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/Rules and Regulations

35633

Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,

(202) 502-8792,
Thomas.Russo@ferc.gov.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D. Moeller,
and John R. Norris.
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1. The Federal Energy Regulatory
Commission’s (Commission) FERC Form
No. 552 requires certain natural gas
market participants to identify
themselves and provide summary
information about physical natural gas
transactions on an annual, calendar year
basis.? In this order, the Commission
addresses pending requests to clarify
Form No. 552, resolve issues discussed
in comments in this docket and at the
March 25, 2010 Technical Conference
(Technical Conference), and provide
additional guidance for Respondents.
Further, the Commission, in light of its
experience administering the first year
of Form No. 552, clarifies the exclusion
of transactions involving volumes of
unprocessed natural gas. The
Commission adopts a revised Form No.
552 incorporating these modifications,
which is included in the Appendix to
this order.

I. Background

2. On December 26, 2007, the
Commission issued a Final Rule in
Order No. 704,2 which amended Part
260 of its regulations to require the
annual submission of a new form, Form
No. 552. Order No. 704 has its genesis
in the Energy Policy Act of 2005,3
which added section 23 of the Natural
Gas Act (NGA). Section 23 of the NGA,
among other things, directs the

1FERC Form No. 552 (Form No. 552): Annual
Report of Natural Gas Transactions. A copy of Form
No. 552, as revised by this order, is attached hereto
in the Appendix. The revised form will be available
on the Commission’s Web site at http://
www.ferc.gov/docs-filing/forms.asp in the near
future. Where appropriate, terms defined in Form
No. 552 are capitalized herein.

2 Transparency Provisions of Section 23 of the
Natural Gas Act, Order No. 704, FERC Stats. & Regs.
q 31,260, 73 FR 1014 (2007) (Final Rule) (Order No.
704).

3Energy Policy Act of 2005, Public Law 109-58,
119 Stat. 594 (2005).

Commission “to facilitate price
transparency in markets for the sale or
transportation of physical natural gas in
interstate commerce, having due regard
for the public interest, the integrity of
those markets, and the protection of
consumers.” 4 Accordingly, Order No.
704 required natural gas wholesale
market participants, including a number
of entities that may not otherwise be
subject to the Commission’s traditional
NGA jurisdiction, to report certain
information concerning their natural gas
sales and purchases annually.

3. The basic purpose of these reports
is to provide greater transparency
concerning the use of indices to price
natural gas and how well index prices
reflect market forces. Many market
participants rely on indices as a way to
reference market prices without taking
on the risks of active trading. However,
the Commission found that there was
insufficient information available to the
Commission and market participants to
assess whether the gas indices are
derived from a robust market of fixed-
price transactions and thus accurately
reflect market forces. For example, there
was no way to determine the volumetric
relationships between (a) the fixed-
price, next day and next month delivery
transactions that form gas price indices;
and (b) transactions that use indices.

4. Accordingly, Order No. 704, as
clarified and modified by Order Nos.
704—A5 and 704-B,% requires market
participants with reportable physical
natural gas purchases or sales equal to
or greater than 2.2 trillion British

415 U.S.C. 717t-2(a)(1) (2006).

5 Transparency Provisions of Section 23 of the
Natural Gas Act, Order No. 704—A, 73 FR 55726
(Sept. 26, 2008), FERC Stats. & Regs. { 31,275
(2008) (Order No. 704-A).

6 Transparency Provisions of Section 23 of the
Natural Gas Act, Order No. 704-B, 125 FERC {
61,302 (2008) (Order No. 704-B).

Thermal Units 7 to report the following
information on Form No. 552:

(1) Total volume of the respondent’s
reportable physical sales and purchases
during the year;

(2) Quantities contracted at fixed
prices for next day delivery;

(3) Quantities contracted at prices that
refer to published daily gas price
indices;

(4) Quantities contracted at fixed
prices for next month delivery;

(5) Quantities contracted at prices that
refer to published monthly gas price
indices;

(6) Quantities contracted under trigger
agreements, such as NYMEX Plus
contracts; and

(7) Quantities contracted as physical
basis transactions.8

5. The Commission has engaged in
substantial outreach efforts related to
Form No. 552. These efforts are
intended to inform market participants
of the obligation to file Form No. 552,
to answer questions regarding the form,
and to identify ways to improve it.
Commission Staff has provided informal
guidance to dozens of individual
Respondents as well as to various
natural gas industry associations
representing Respondents. This
outreach includes one-on-one telephone
conferences with potential Respondents,
conference calls with a number of
industry participants, presentations to
groups of market participants, and the
creation and updating of a Frequently
Asked Questions (FAQ) list available on

7 2.2 TBtus, or roughly 2.2 million dekatherms.

8 Respondents must also explain any difference
between the total volumes of their reportable
purchases and sales reported in response to item (1)
above and the sum of the corresponding quantities
reported in response to items (2) through (7).



35634

Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/Rules and Regulations

the Commission’s Web site.?
Commission Staff has also discussed
Form No. 552 compliance with major
trade organizations through conference
calls and direct presentations. In
addition, the Commission has addressed
specific questions regarding Form No.
552 compliance through our
Enforcement Hotline, Compliance Help
Desk, direct calls to Staff members, and
e-mails addressed to our dedicated
Form No. 552 mailbox
(form552@ferc.gov).

6. The Commission extended the
deadline for filing the first Form No.
552, for calendar 2008, from May 1,
2009 to July 1, 2009.1° The Commission
received Form No. 552 for calendar year
2008 from 1,109 Respondents. The vast
majority of these participants timely
submitted Form No. 552, though the
Commission granted seven requests for
limited extensions of time to submit the
form. Filed copies of each Respondent’s
Form No. 552 are publicly available in
the Commission’s Web site in eLibrary.
The entire Form No. 552 database for
calendar year 2008 is also available for
download at http://www.ferc.gov/docs-
filing/forms/form-552/data.asp. While
most Respondents correctly completed
Form No. 552, the Commission believes
that additional clarifications to Form
No. 552 would enhance regulatory
certainty and improve the quality of
data elicited in the form.

7. The American Gas Association
(AGA) and Pacific Gas and Electric
Company (PG&E) submitted requests for
clarification of Order No. 704 on
October 9, 2009 and November 3, 2009,
respectively. These requests are
discussed below. In addition,
Commission Staff held a Technical
Conference to discuss:

(1) Inconsistencies in reporting upstream
transactions in the natural gas supply chain
on Form No. 552, and whether these
transactions contribute to wholesale price
formation;

(2) Whether transactions involving
balancing, cash-out, operational, and in-kind
transactions should be reported on Form No.
552; and

9The FAQ is available at http://www.ferc.gov/
docs-filing/forms/form-552/form-552-faq.pdf. Along
with the FAQ, copies of relevant Commission
orders and general filing guidance are provided.
The Commission will update the FAQ as necessary
and encourages potential Respondents to review the
FAQ prior to filing Form No. 552.

10 Transparency Provisions of Section 23 of the
Natural Gas Act, Notice of Extension of Time
(issued Apr. 9, 2009). The order provided for an
extension of the filing deadline for calendar year
2008 data. Calendar year 2009 data must be
submitted by May 1, 2010.

(3) Whether the units of measurement
(TBtu) currently used for reporting volumes
in the form are appropriate.11

Lastly, in addition to the discussion at
the Technical Conference, the
Commission received numerous written
comments in this docket, which we also
discuss below.

8. Although the Commission and its
Staff have provided considerable
guidance with regard to these reporting
requirements, because of the importance
the Commission puts on compliance
and its efforts to provide clear and
understandable rules, the Commission
finds that Form No. 552 should be
revised to further clarify Respondents’
obligations.

II. Clarifications
A. Use of Indices

1. Request for Clarification

9. Form No. 552, at page 4 line 3,
requires respondents to report “what
quantities were contracted at prices that
refer to published Next-Day Delivery gas
price indices.” Similarly, respondents
are required to report, at line 5, “what
quantities were contracted at prices that
refer to published Next-Month Delivery
gas price indices.” AGA requests that
the Commission modify Form No. 552
to state clearly that the transactions
reportable on these lines “are
transactions that are contracted at prices
that refer to daily or monthly gas price
indices regardless of whether such
transactions are themselves for next-day
delivery or for next-month delivery.” 12
AGA claims that this clarification is
necessary to resolve ambiguity in the
form that has led some Respondents to
submit inaccurate calendar year 2009
information.

10. In particular, AGA argues that
Order No. 704 was unclear as to
whether the index-priced transactions
required to be reported in line 3 or 5
must themselves be next-day or next-
month transactions or whether all
transactions that refer to daily or
monthly gas price indices should be
reported even if they do not require gas
to be delivered the next day or month.

11. AGA states that Order No. 704-A
appeared to clarify that only index-
priced transactions that were for next-
day or next-month delivery were
required to be reported in lines 3 and 5,
respectively. Among other things, AGA
points out that Order No. 704—A revised
the instructions to Form No. 552 by
specifically excluding from the
reporting requirements “Fixed Price

11 Notice of Form No. 552 Technical Conference

(Feb. 22, 2010).
12 AGA Request for Clarification at p. 1.

transaction volumes that are not Next-
Day Delivery or Next-Month

Delivery.” 13 Thus, AGA argues, the fact
only next-day and next-month fixed
price transactions were required to be
reported suggested that, similarly, only
index priced transactions that were
themselves next-day or next-month
transactions were required to be
reported on line 3 or 5. AGA also points
out that that Order No. 704—A revised
lines 3 and 5 of the Form No. 552 to
specify that the transactions reportable
on line 3 were volumes “contracted at
prices that refer to published Next-Day
Delivery gas price indices,” and that the
transactions reportable on line 5 were
volumes “contracted at prices that refer
to published Next-Month Delivery gas
price indices.” AGA states that the
addition of the phrases “Next-Day
Delivery” and “Next-Month Delivery”
created uncertainty as to whether those
phrases applied to the transactions to be
reported or only modified the
referenced gas price indices.

12. Against this background, AGA
argues that as market participants began
to prepare to file Form No. 552 to report
their 2008 calendar year transactions
there was continued uncertainty as to
the reporting of index-priced
transactions. In some cases, AGA states,
filers included in line 3 or line 5 only
those index-based transactions where
the day of gas flow matched up with the
index being used, and did not include,
for example, transactions that were
priced based on an average of gas price
indices or transactions for future gas
delivery based on historic gas price
indices.

13. Thus, AGA recommends that the
Commission modify lines 3 and 5 of the
Form No. 552 to ask for “quantities that
were contracted at prices that refer to
daily price indices and “quantities that
were contracted at prices that refer to
monthly price indices,” and remove the
references to Next-Day and Next-Month
delivery.

14. NiSource,4 in its comments in
response to the Technical Conference,
also draws the Commission’s attention
to lines 3 and 5 on page 5 of Form No.
552.15 NiSource recommends revising

13 Instruction VII(h).

141n this docket, NiSource refers to the following
affiliated distribution companies: Bay State Gas
Company; Columbia Gas of Kentucky, Inc.;
Columbia Gas of Maryland, Inc.; Columbia Gas of
Ohio, Inc.; Columbia Gas of Pennsylvania, Inc.;
Columbia Gas of Virginia, Inc.; Kokomo Gas and
Fuel Company; Northern Indiana Public Service
Company; and Northern Indiana Fuel and Light
Company, Inc.

15 These lines ask Respondents, respectively, “Of
the amounts reported on line 1, what quantities
were contracted at prices that refer to published
Next-Day Delivery gas price indices?” and “Of the
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them both so that each line begins “Of
the amounts reported on line 1,
regardless of the date the transaction
was executed, * * *”16 NiSource
argues that this revision is in keeping
with Order No. 704-B, which stated,
“[ilndex-based transactions are
reportable even if they are not for Next-
Day Delivery or Next-Month

Delivery.” 17

2. Discussion

15. The Commission grants AGA’s
request. In granting AGA’s request, we
provide clarification that also addresses
the root of NiSource’s comments. The
Commission’s guiding principle is that
all transactions that utilize a daily or
monthly gas price index, contribute to
index price formation, or could
contribute to index price formation
must be reported on Form No. 552. As
Order No. 704—A stated:

[Tlhe focus of Form No. 552’s data
collection is transactions that utilize an index
price, contribute to index price formation, or
could contribute to index price formation.
Specifically, the Commission finds that
volumes reportable on Form No. 552 should
include volumes that utilize next-day or
next-month price indices, volumes that are
reported to any price index publisher, and
any volumes that could be reported to an
index publisher even if the respondent has
chosen not to report to a publisher. By ‘could
be reported to an index publisher,” we mean
bilateral, arms-length, fixed price, physical
natural gas transactions between non-
affiliated companies at all trading
locations.18

In Order No. 704-B, in response to a
request for clarification regarding retail
end-use transactions, the Commission
reiterated that “Form No. 552 requires
reporting of volumes associated with
transactions that utilize, contribute to,
or could contribute to a price index.” 19

16. Transactions that utilize daily or
monthly indices are reported on lines 3
and 5, respectively, of Form No. 552.
Transactions that contribute to, or could
contribute to a gas index are reported on
lines 2, 4, 6 and 7 of Form No. 552.
Consistent with the purpose of Order
No. 704 of providing greater
transparency concerning the use of
indices to determine natural gas prices
and how well index prices reflect
market forces, the Commission seeks
information concerning all transactions
that use indices, regardless of any other
aspect of the transaction. Thus, the
Commission intended that all

amounts reported on line 1, what quantities were
contracted at prices that refer to published Next-
Month Delivery gas price indices?”

16 NiSource Comments at 6.

17 Order No. 704-B at P 15.

18 Order No. 704-A at P 13.

19 Order No. 704-B at P 13.

transactions using indices be reported
on lines 3 and 5 no matter when they
were transacted.2? Such information is
necessary to determine, for example, the
volumetric relationship between (a)
transactions that use indices to
determine natural gas prices; and (b) the
fixed-price next day or next month
delivery transactions, NYMEX trigger
agreements, including NYMEX plus
contracts, and physical basis
transactions that form gas indices.

17. Accordingly, we are modifying
Form No. 552 to provide greater clarity.
In particular, as requested by AGA, the
Commission eliminates the references to
“Next-Day Delivery” and “Next-Month
Delivery” in page 4, lines 3 and 5 of
Form No. 552 and revises the question
on page 4, line 3 to ask for “quantities
that were contracted at Prices that Refer
to published Daily Indices*.” The
question on page 4, line 5 is similarly
revised to ask for “quantities that were
contracted at Prices that Refer to
published Monthly Indices*.” 21

18. In addition, we are modifying the
definitions in the Form No. 552 to
provide additional guidance to
respondents concerning what
transactions should be treated as
reportable transactions that refer to
daily or monthly indices. In the revised
definitions, the Commission clarifies
that transactions that refer to “weekly,”
“yearly,” or other gas price indices may,
in fact, be based on daily gas price
indices and are reportable on page 4,
line 3 of Form No. 552. For example, a
transaction that references a “weekly”
index that is formed by averaging
multiple daily indices is reportable as
referencing a daily index. Similarly, a
transaction that refers to a yearly index
that is formed by averaging twelve
monthly indices would be reported as
referencing a monthly index.

19. The Commission also clarifies that
the referenced index need not be solely
a gas index. Thus, a transaction that
relies on a basket of indices which
includes a gas index and other daily or
monthly indices such as coal,
petroleum, LNG, inflation, etc. would
also be reportable on lines 3 and 5 of the
Form No. 552. The Commission will ask
Respondents that use a basket of daily
or monthly indices that includes gas
and other indices to identify the names

20 Multi-year physical natural gas transactions
that refer to an index would report only those
volumes that flowed during a given reporting year
in the Form No. 552.

211n particular, the revised Form No. 552, on page
4, line 3, asks for “quantities that were contracted
at prices that refer to published daily gas price
indices” and on page 4, line 5 asks for “quantities
that were contracted at prices that refer to
published monthly gas price indices.”

of the indices used on page 4 in line 8
or 9. The Commission reminds
Respondents that the NYMEX Natural
Gas Futures price outside of bidweek is
not considered an index for purposes of
Form No. 552 and is not to be
reported.22

20. Finally, while all transactions
referring to daily or monthly indices
must be reported without regard to
whether they are for next day or next
month delivery, the fixed price
transactions to be reported on lines 2, 4,
6 and 7 of the Form No. 552 are limited
to transactions which are for next-day or
next-month delivery. The transactions
to be reported on those lines are
transactions that contribute to gas index
price formation, or could contribute to
gas index price formation. The only
fixed price transactions that can
contribute to a daily price index are
fixed price contracts for next day
delivery. Similarly, the only fixed price
contracts that can contribute to a
monthly gas price index are contracts
for next month delivery reported on
lines 4, 6 and 7. The Commission is
modifying and adding definitions in the
Form No. 552 to make clear that the
terms “Next-Day Delivery or Next-
Month Delivery” only pertain to Fixed
Price transactions which are reportable
on lines 2 and 4, respectively23 and to
clarify what transactions on the form do
or may contribute to daily and monthly
gas price indices.

B. “Take or Release” Transactions

1. Request for Clarification

21. AGA states that gas is sometimes
purchased under long-term contracts
that offer the purchaser an option to
either take (i.e.) purchase gas up to a
contract maximum quantity on a
monthly or daily basis or release the gas
back to the seller for it to market to
other purchasers. AGA refers to these
contracts as “take or release contracts.”
AGA states that the orders in this
proceeding do not specifically address
how take or release transactions are to
be reported. AGA notes that, under the
definition of “Physical Natural Gas

22 See Order No. 704 at P 113 (“Unlike in the
NOPR, Form No. 552 no longer requests
information on NYMEX contracts that go to
physical delivery because the purpose of the form
is to focus on fixed-priced spot transactions and
how they are used. Further, information attributable
to such contracts is available from NYMEX.
Consequently, to reduce the burden on market
participants, this instruction has been removed and
a market participant may not include volume
information related to physically-settled future
contracts.”)

23Lines 3 and 5 of the schedule appearing on
page 4 of Form No. 552 have also been slightly
modified to remove references to “Next-Day
Delivery” and “Next-Month Delivery.”
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Transaction,” Form No. 552 provides
that “[i]t is not necessary that natural gas
actually be delivered under the
transactions, only that the delivery
obligation existed in the agreement
when executed.” AGA believes that this
raises the question whether the option
to take or release a volume of natural gas
under a take or release contract
constitutes a “delivery obligation”
within the meaning of “Physical Natural
Gas Transaction” such that the optional
amount the purchaser could take must
be reported, or whether only the
volumes that actually flowed under the
contract should be reported.

22. AGA recommends that the
Commission clarify that respondents
must report only those volumes that
actually flowed under a take or release
contract. AGA believes that the option
to take or release a portion of the
volumes of natural gas under such a
contract does not give rise to a delivery
obligation that would make such
volumes reportable. The nature of the
contract is such that some portion of the
contract volumes may or may not be
delivered, and the exact amount of the
volumes that must be delivered remains
unknown until the purchaser actually
exercises the option. In other words, the
delivery obligation only arises when the
option to take is actually exercised.
Indeed, argues AGA, the parties to a
take or release contract contemplate that
some volumes will not be delivered at
all. As a result, it is the quantity of gas
that is actually delivered that has an
impact on pricing, according to AGA.
AGA recommends that the Commission
clarify that the option to take or release
a volume of natural gas under a take or
release contract does not constitute a
“delivery obligation” within the
meaning of a “Physical Natural Gas
Transaction” such that only the volumes
that actually flowed under the contract
are reportable on FERC Form No. 552.

2. Discussion

23. The Commission grants AGA’s
requested clarification. The Commission
adopted the reporting requirements in
the Form No. 552 in order to monitor
the use of price indices in the natural
gas market, including determining the
volumetric relationships between (a) the
fixed-price for next day or next month
delivery and other transactions that
form gas indices; and (b) transactions
that use indices to price natural gas
transactions. For this purpose, the
Commission seeks information
concerning what volumes of natural gas
are purchased and sold in physical
natural gas transactions based on price
indices and what volumes are
purchased under fixed price contracts

which could contribute to a gas index.
Where gas is sold under long-term
contracts which give the purchaser an
option to either take gas or release the
gas back to the seller, the relevant
volumes to be reported are those that
actually flowed under the contract
during the course of the year for which
the report is being filed. An unexercised
option to take gas under a contract does
not constitute a reportable physical
natural gas transaction.

24. The take or release contracts
described by AGA differ from the
contracts addressed by the statement in
the Form No. 552 definition of “Physical
Natural Gas Transaction” that “[i]t is not
necessary that natural gas actually be
delivered under the transactions, only
that the delivery obligation existed in
the agreement when executed.” That
statement contemplated a contract
which required the seller to deliver a
specified amount, without either party
having any option to modify the amount
to be delivered. By contrast, the take or
release contracts give the purchaser an
option whether to purchase. In the latter
situation, only volumes actually
delivered pursuant to the option should
be reported on the form if they use an
index, contribute to or may contribute to
gas price formation.

C. Natural Gas Imported to the Lower 48
States

25. PG&E requests that the
Commission clarify the reporting status
of purchases of natural gas outside of
the United States for use in the United
States.24 In particular, PG&E requests
that the Commission clarify the
reporting status of purchases by a Local
Distribution Company (LDC) of gas
outside the United States for use in the
United States. PG&E argues that it is not
clear from Order No. 704 and the orders
on rehearing of Order No. 704 the extent
to which gas purchase transactions by
an LDC that occur outside of the United
States are reportable on Form No. 552.25

26. In Order No. 704-A, the
Commission addressed whether
transactions outside the lower forty-
eight states are reportable on Form No.
552. In relevant part, Order No. 704—A
provides that:

Regarding transactions involving possible
international transportation, we clarify that:
(1) Volumes originating outside the lower 48
states and delivered at locations outside the
lower 48 states are not reportable; (2)
volumes originating from inside the lower 48
states and delivered outside the lower 48
states are reportable; and (3) volumes

24 PG&E Request for Clarification at p. 1.

25 Id. at p. 2. Furthermore, PG&E claims LDCs
have been given conflicting unofficial guidance by
Commission Staff on this issue.

delivered inside the lower 48 states are
reportable. Thus, any volumes that originate
or are delivered into the lower 48 states
should be reported on Form No. 552 to the
same extent as purely domestic volumes.26

The Commission reaffirms the above
statement from Order No. 704—A and
clarifies that it applies to all
Respondents, including any LDC.

D. Unprocessed and/or Upstream
Natural Gas

27. Order No. 704—A held that
transactions involving unprocessed
natural gas were not reportable on Form
No. 552.27 The Commission made this
holding in response to two requests on
rehearing of Order No. 704. Hess
Corporation (Hess) requested that the
order exclude entities engaged in
transactions behind a processing plant
priced pursuant to a percentage-of-
proceeds contract under which the
producer is entitled to receive a
percentage of the proceeds realized by
the buyer upon resale of the natural gas.
Similarly, the Oklahoma Independent
Petroleum Association (OIPA) sought
rehearing of Order No. 704 so as to
exempt producers of natural gas that sell
wellhead gas at the initial first sales
point under a percentage of proceeds
contract.

28. On rehearing the Commission
held, “transactions involving
unprocessed gas should not be reported
on Form No. 552 and should not be
counted when determining whether an
entity falls below the de minimis
threshold. Transactions involving
unprocessed natural gas are not relevant
to wholesale price formation.” 28 The
Commission did not, however, define
the term “unprocessed natural gas.”
Commission Staff sought further input
at the Technical Conference on industry
practice in order to determine whether
upstream natural gas contributes to
wholesale price formation.29

29. Through Staff’s outreach efforts
and the below comments, the
Commission finds that there remains
some confusion regarding the filing
requirement and that Respondents have
interpreted the requirement in various
ways. Commission Staff administering
Form No. 552 responded to a number of
informal requests for clarification
involving pipeline-quality natural gas.
For instance, some Respondents
questioned whether pipeline-quality
natural gas that is sold directly into an
interstate or intrastate natural gas
pipeline without processing involved

26 Order No. 704—A at P 74 (emphasis added).

27 Order No. 704—A at P 78.

28 [d,

29 Notice of Form No. 552 Technical Conference.
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“unprocessed natural gas” and, thus,
need not be reported. Other
Respondents reported transactions of
pipeline-quality gas under the
assumption that “unprocessed natural
gas” was natural gas that required
processing.

1. Comments

30. In general, commenters supported
the unprocessed natural gas exemption,
but were disparate in their
understanding of what the precise metes
and bounds of the exemption should be.
Three commenters3© simply request that
the Commission promulgate a clear and
consistent definition. Others propose
specific definitions of the exemption, as
laid out below. While some commenters
seek a broadly-worded exemption,
others recommend that some volumes
be understood not to fall under the
exemption.

31. Hess limits its concern to that in
its original filing: That the Commission
exclude transactions behind a
processing plant priced pursuant to a
percentage-of-proceeds contract.

32. DCP Midstream, LLC (DCP)
recommends that Form No. 552 should
be revised so as to only apply to Dry
Natural Gas, using the definition
developed by the Energy Information
Administration (EIA):

Natural gas which emains after: (1) The
liquefiable hydrocarbon portion has been
removed from the gas stream (i.e., gas after
lease, field, and/or plant separation); and (2)
any volumes of nonhydrocarbon gases have
been removed where they occur in sufficient
quantity to render the gas unmarketable.
Note: Dry natural gas is also known as
consumer-grade natural gas. The parameters
for measurement are cubic feet at 60 degrees
Fahrenheit and 14.73 pounds per square inch
absolute.31

Similarly, Independent Petroleum
Association of America (IPAA) urges the
Commission to use EIA definitions, and
calls for a blanket exclusion of
transactions involving unprocessed gas.
IPAA argues that the Commission
would still capture these volumes in
transactions downstream of the
processing facility.

33. Devon Energy Corporation
(Devon) argues that the Commission has
a choice between a definition based on
gas quality, and a definition based on
the type of transaction. Focusing on gas
quality, it argues, runs the risk of
requiring Respondents to conduct a
complex, burdensome well-by-well
examination of their supplies. Instead, it

30 Occidental Energy Marketing, Statoil Natural
Gas, and Summit Energy Services.

31EJA, Energy Glossary, “D”, available at
http://www.eia.doe.gov/glossary/glossary_d.htm
(May 19, 2010).

urges the Commission to clarify that the
exclusion applies to Unprocessed
Natural Gas Transactions, a phrase that
it defines as “transactions in which title
transfers prior to the physical act of
process and [prior to when] the gas is
physically delivered to a processing
[facility].” Devon states that its
definition would exclude some
upstream transactions regardless of
whether they reference an index or
could be reported to an index.
Nevertheless, it argues, any such
volumes would be reported at the first
non-affiliate sale downstream of the
processing plant, so the Commission
could adopt Devon’s proposal without
endangering its goal of facilitating price
transparency in the wholesale market.
34. By contrast, Shell Producers 32
offer a three-part definition, which they
argue is consistent with the guidance
that Commission Staff has provided:

(i) Title to the gas involved in the
transaction passes to the buyer at, or
upstream of, a processing plant;

(ii) The gas is physically unprocessed at
the time of the title transfer. (Wellhead
separation and treating is not defined as
processing for purposes of this exemption.);
and

(iii) Other transactions (not covered in (i)
and (ii)) involving unprocessed gas are also
exempt from reporting if they do not use,
contribute to, or could contribute to a price
index; however, if an unprocessed gas
transaction is downstream of a plant (or no
plant is in the vicinity) and does use,
contribute to, or could contribute to a price
index, the transaction is reportable.

Shell Producers also urge the
Commission to clarify the difference
between processing, treating, and
separating natural gas.

35. Natural Gas Supply Association
(NGSA), similarly, argues that there are
situations in which it might be
appropriate to report unprocessed gas
transactions. NGSA gives the example of
a firm-to-wellhead pipeline with long-
haul shippers: producers often transfer
title to long-haul shippers upstream of
the processing plant, but only sell the
net quantity of post-processing gas.
NGSA argues that the parties to these
transactions “should be allowed to
report these volumes.” This scenario
aside, NGSA proposes to exempt
transactions that meet both of two
criteria:

1. Title to the gas involved in the
transaction passes to the buyer at, or
upstream of, a processing plant; and

2. The gas is physically unprocessed at the
time of the title transfer.

321n this docket, Shell Producers refers to Shell
Gulf of Mexico Inc., Shell Offshore Inc., and SWEPI
LP.

2. Discussion

36. The Commission understands
there is no uniform industry processing
practice. As such, it is not practical for
the Commission to attempt to provide
guidance designed to address every
situation involving natural gas that may
be subject to processing. However, the
Commission provides the following
clarification to assist Respondents in
meeting their Form No. 552 filing
obligations.

37. The goal of Order No. 704-A is to
facilitate transparency of the price
formation process by collecting
information concerning the use of
indices to determine the price of natural
gas and certain fixed prices in natural
gas markets. As stated in Order No. 704—
A: “the focus of Form No. 552’s data
collection is transactions that utilize an
index price, contribute to index price
formation, or could contribute to index
price formation.” 33 In response to Hess
and OIPA’s request to exempt
transactions behind a processing plant
priced pursuant to a percentage-of-
proceeds contract under which the
producer is entitled to receive a
percentage of the proceeds realized by
the buyer upon resale of the natural gas,
the Commission in Order No. 704-A
exempted unprocessed natural gas from
the Form No. 552 data collection
because “[t]ransactions involving
unprocessed natural gas are not relevant
to wholesale price formation.” 34
Nothing has changed regarding our
exemption of percentage-of-proceeds
contracts associated with unprocessed
gas. While this holding clearly exempts
the particular transactions referred to by
Hess and OIPA, it has not been clear to
some Respondents whether the
Commission does, indeed, intend to
grant a broader exemption for
unprocessed natural gas, and if so, how
the Commission defines unprocessed
natural gas.

38. The Commission clarifies that,
within the context of Form No. 552,
“unprocessed natural gas” refers to
natural gas that is not yet processed, but
will be processed prior to delivery to an
end-user, and is sold on an unprocessed
basis. The EIA defines unprocessed gas
as “natural gas that has not gone through
a processing plant.” 35 EIA further
defines a processing plant as “a surface
installation designed to separate and
recover natural gas liquids from a
stream of produced natural gas * * *
and to control the quality of natural gas

33 Order No. 704—-A at P 13.

34 Order No. 704—A at P 78.

35EIA, Energy Glossary, “U”, available at
http://www.eia.doe.gov/glossary/glossary_u.htm
(June 1, 2010).
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* * %736 We apply the quoted
definitions, with one exception. In some
instances, lean natural gas may emerge
from the wellhead without the need for
any further processing to remove natural
gas liquids before consumption. If this
natural gas is produced and eventually
transported to end users without any
processing then transactions involving
such natural gas are reportable at all
stages, if the transactions use an index,
or contribute to, or may contribute to
gas index formation. Accordingly,
transactions involving natural gas that is
both (1) not processed; and (2) upstream
of a processing facility (that is, volumes
reasonably expected to travel through a
processing facility before consumption)
are not reportable.37

39. Whether certain natural gas is
lean, separated, or treated does not
necessarily resolve whether a
transaction is reportable. Separation (the
removing of water and petroleum
liquids) and treatment (the removing of
other impurities) are distinct from
processing (the removal and recovery of
natural gas liquids). Thus, wellhead
separation and treatment do not
necessarily render natural gas reportable
under Form No. 552. In all instances,
the question is whether the gas is of
sufficient quality that it could
contribute to gas index formation. To
the extent a Respondent is unsure as to
whether a particular transaction is
reportable, it may request informal
guidance from Staff or request waiver
from the Commission.

E. Cash-out, Imbalance, and Operation-
Related Transactions

40. In Order No. 704, we required
market participants to report sale and
purchase volumes related to cash-outs,
imbalance make-ups, and operations.38
These transactions include transactions
to resolve shippers’ transportation
imbalances on pipelines and LDCs.
Such imbalances are often cashed out
pursuant to provisions in the pipeline or
LDC tariffs based on specified price
indices. The cash-out prices may be set
at a premium to the relevant price index
in order to penalize shippers which
incur significant imbalances. These
transactions also include operational
purchases and sales by pipelines and
LDGs and production-related balancing

36EIA, Energy Glossary, “P”, available at
http://www.eia.doe.gov/glossary/glossary_p.htm
(June 1, 2010).

37 The Commission understands that, in limited
circumstances, a seller of natural gas may not know
whether the purchaser intends to process natural
gas prior to transportation to an end-user. In such
case, the seller should report the relevant volumes
on Form No. 552.

38 Order No. 704 at P 107.

activities, such as those between
producers and working interest owners.

41. In Order No. 704, we stated that,
while some volumes related to such
transactions are not utilized to create
price indices, many volumes do refer to
or utilize such indices, and therefore
these transactions should be included in
the Form No. 552 reports.3? In Order No.
704—A, we reiterated, “It has been our
experience that a significant number of
balancing, cash-out, and similar
transactions include references to price
indices. Understanding the magnitude
of this reliance on price indices is
therefore a legitimate policy goal.” 40

42. After respondents filed their Form
No. 552s for 2008, Staff reviewed the
filings and made preliminary findings
that the volumes of natural gas
identified as cash-outs are relatively low
in relation to the total reportable
physical natural gas reported on Form
No. 552. Therefore, Staff sought through
the Technical Conference and comment
process to better understand the burden
and benefits of reporting these
volumes.*?

1. Comments

43. Almost every party that filed
comments in response to the Technical
Conference commented on cash-out and
related transactions, including seven
trade associations and six companies.42
All of these Commenters urge the
Commission to exclude cash-out and
imbalance transactions in Form No. 552,
and generally provide the same
arguments for exclusion. Commenters
claim that reviewing and reporting these
transactions takes roughly between one-
third and one-half of the person-hours
that the typical Respondent devotes to
Form No. 552.43 Moreover, since cash-
out and imbalance transactions are
fairly unpredictable and spread out over
a wide range of contracts, the process of
reviewing them will not become
significantly more efficient over time. In
terms of volume, however, cash-out and
imbalance transactions are relatively
minor: between 0 and 3 percent of most

39 Order No. 704 at P 108.

40 Order No. 704—-A at P 61.

41 Notice of Form No. 552 Technical Conference.

42 The trade associations are AGA, Electric Power
Supply Association (EPSA), Interstate Natural Gas
Association of America (INGAA), IPAA, NGSA,
Northwest Industrial Gas Users (NWIGU), and
Process Gas Consumers Group (PGC). The
companies are Carolina Gas Transmission
Corporation (CGT), DCP, Devon, NiSource, Shell
Producers, and Summit Energy Services (Summit).

43 Commenters state that they or their members
devoted the following person-hours, or proportion
of person-hours, to cash-out and imbalance
volumes. DCP: 90 person-hours or half their time;
IPAA: 100 person-hours (data for one representative
member); NGSA: 50 person-hours; PGC: 32 percent;
Shell Producers 30 person-hours.

Respondents’ reportable volumes.44
Volumes are low because cash-out and
imbalance transactions are netting
transactions. Finally, commenters argue
that cash-out transactions take place
after the fact as a method of settling
imbalances, and thus cannot contribute
to market price index formation.

44. AGA agrees with the other
commenters that cash-out and
imbalance transactions should be
excluded from reporting on Form No.
552. AGA argues, however, that it may
be appropriate to continue reporting
operational volumes unrelated to the
resolution of imbalances. For example,
LDCs may purchase or sell wholesale
volumes in advance to address
balancing concerns on their distribution
systems. Such advance purchases
should continue to be reported, AGA
argues, because the volumes are
acquired through the typical
procurement channels as their end-use
volumes, and would require
disproportionate effort to exclude from
reports.

2. Discussion

45. Upon review of the comments in
this docket, as well as Staff’s review of
initial year Form No. 552 submissions
for 2008, we have reconsidered our
position with regard to cash-out and
imbalance transactions. As several
Commenters note, cash-out and
imbalance transactions represent an
insignificant portion of the total
reportable volumes because the
transactions, while frequent, do not
accumulate to significant volumes for
any one Respondent. The Commission’s
interest is in aggregated totals, so
eliminating cash-out and imbalance
transactions has little effect on our
mission to monitor aggregate reliance on
indices. Further, given the after-the-fact
nature of accounting for these sorts of
operational transactions, we find that it
may be unduly burdensome for some
Respondents to report these volumes as
compared to any benefit achieved by
such reports. Accordingly, Respondents
are no longer required to report cash-
out, and imbalance transactions that
refer to or use indices or that may
contribute to gas indices. However, as
AGA requests, respondents should
continue to report transactions related
to operational volumes unrelated to the
resolution of imbalances. These
operational volumes are commonly used

44 As a percentage of total reportable volumes,
Commenters state that they or their members
reported the following cash-out and imbalance
volumes. AGA: under 3 percent; DCP: 1 percent;
Devon: under 1 percent; IPAA: under 1 percent
(data for one representative member); NGSA: 0.5
percent; PGC: 1 percent; Shell Producers: zero.
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to maintain system pressure and
provide line pack for pipelines and
other gas distributions systems.

F. Unit of Measurement

46. Form No. 552 required
respondents to report transactions in
trillions of British Thermal Units (TBtu).
However, this caused some confusion
among filers whose transactions were
expressed in other measurement units,
such as MMBtus (millions of British
Thermal Units) as to how to convert
those transactions to TBtus. As a result,
converting data to TBtus led to a
number of filing errors, and subsequent
resubmissions to correct the data were
required. Accordingly, Staff sought
feedback on whether to change the
reporting units to a more common
magnitude or unit.45

1. Comments

47. While several parties filed
comments on the appropriate unit of
measurement, the commenters generally
stated that the issue is minor relative to
their other concerns. IPAA, for instance,
favors retaining TBtus in order to
“minimize disruption,” but states that
“this recommendation is less urgent
than” its other requests.4¢ DCP and
NGSA briefly ask the Commission to
continue with TBtus which, NGSA
states, is reflective of the way gas is
purchased and sold in the wholesale
market. NWIGU, however, asks the
Commission to switch to MMBtus or
another more common unit. Summit,
rather than recommending a unit,
instead recommends that in the event
that the Commission continues with
TBtus, the instructions to Form No. 552
should provide more detail on how to
convert other units to TBtus.

48. AGA does not reach a firm
conclusion, but offers the most detailed
analysis. In favor of a new unit, it notes
that the NAESB Base Contract
Transaction Confirmation Form uses
millions of British Thermal Units
(MMBtus) as its base unit, and defines
an MMBtu as equal to a dekatherm. It
also suggests that “[r]eporting at the
thousand-dekatherm (or BBtu) level
would provide * * * 100 times more
detail than currently reported.”” AGA
warns, however, that either switch
could prove to be too fine a level of
detail, leading to unnecessary revisions,
or could lead to another round of
conversion errors as Respondents adjust
to the new reporting magnitude. If no
change is made, AGA recommends that
Form No. 552 include a definition

45 Notice of Form No. 552 Technical Conference.
46]JPAA Comments at 4.
47 AGA Comments at 6.

advising Respondents that 1 TBtu is
equal to 1,000,000 MMBtu.

2. Discussion

49. Given the lack of interest in
changing units, the Commission will
retain the TBtu as its unit of reporting.
While Staff’s review of the initial Form
No. 552 submissions found numerous
unit-conversion errors, it also appears
that correcting those errors has been
relatively simple for Respondents, and
that Respondents anticipate far fewer
errors going forward. We acknowledge,
however, the confusion caused by using
a unit that is orders of magnitude greater
than the units commonly used in most
natural gas contracts.

50. Accordingly, the revised Form No.
552 will include a brief description of
the proper conversion ratios. A TBtu is
one trillion British Thermal Units; a
BBtu is one billion British Thermal
Units; and an MMBtu is one million
British Thermal Units. A dekatherm
(Dth) is, by definition, one MMBtu. One
thousand Cubic Feet (Mcf) of natural gas
at standard pressure and heat content
produces almost exactly one MMBtu of
heat, so these terms may be treated as
equal for purposes of Form No. 552
unless doing so would produce a
significantly misleading result;
similarly, one billion Cubic Feet (Bcf)
may be treated as equal to one TBtu.
Thus, when filing Form No. 552,
respondents should convert as follows:
1 TBtu = 1,000 BBtu = 1,000,000
MMBtu = 1,000,000 Dth = 1,000,000
Mcf = 1 Bcf.

G. Blanket Certificates

51. In Order No. 704, the Commission
required that each market participant,
including a de minimis market
participant, state in the Form No. 552
whether it operates under a blanket
sales certificate issued under § 284.402
or § 284.284 of the Commission’s
regulations.48 Section 284.402 grants to
any entity which is not an interstate
pipeline a blanket marketing certificate,
authorizing it to make sales for resale at
negotiated rates in interstate commerce
of any category of gas that is subject to
the Commission’s NGA jurisdiction.
Section 284.284 grants open access
interstate pipelines a blanket certificate
to make unbundled sales.

52. Order No. 704 stated that the
requirement for market participants to
state whether they operate under a
blanket sales certificate would give the
Commission a measure of the number of
holders of such certificates. The

48 The current Form No. 552 implements this
requirement by asking, “At any time during the
report year, did the Reporting Company operate
under a Blanket certificate?”

Commission also stated that it would
permit some breakdown of market
information between jurisdictional and
non-jurisdictional components, which is
useful for effective oversight and
monitoring for market manipulation.49

1. Comments

53. In its comments after the technical
conference, NGSA seeks clarification of
when a market participant should be
considered to be operating under a
blanket marketing certificate. It points
out that § 284.402(a) automatically
grants the blanket marketing certificate
to all market participants who are not
interstate pipelines, without the need to
file an application for the certificate or
for any Commission action. It also notes
that § 284.402(d) authorizes
abandonment under NGA section 7(b) of
any sales service performed under the
certificate upon the expiration of the
contractual term of that service or upon
termination of each individual sales
arrangement. NGSA asserts that these
provisions create confusion as to
whether a respondent has operated
under the blanket certificate in certain
scenarios. NGSA explains:

It is not clear if a company that used a
blanket marketing certificate in year one for
certain transactions, but didn’t use the
certificate in subsequent years, continues to
hold the certificate in perpetuity (unless the
certificate is rescinded by the Commission);
or whether a new certificate is allowed in a
subsequent year if the company needs to
enter into a transaction that requires a
blanket certificate. If the future transaction is
several years later, should the company be
required to report in interim year Form 552’s
that it holds a blanket marketing certificate
or is it acceptable for the company to assume
the original certificate was abandoned when
the original transactions ended; and a new
certificate commences with the subsequent
transaction? 50

54. NGSA recommends that the
Commission clarify that the reporting
requirement only applies if the
respondent actually used the blanket
marketing certificate during the
reporting year. It requests clarification
that this reporting requirement be
limited to market participants using a
blanket marketing certificate above the
de minimis volume.

2. Discussion

55. The Commission has determined
to remove from Form No. 552 the
requirement that market participants
state whether they operate under a
blanket sales certificate issued under
either §284.402 or § 284.284 of the

49 Order No. 704 at P 91.
50 NGSA Comments at 8.
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Commission’s regulations.?1 Our
experience reviewing completed reports
for the year 2008 indicates that this
requirement does not provide
sufficiently useful and reliable
information to justify its continuation.

56. As illustrated by NGSA’s request
for clarification, it can be difficult for
market participants to know whether
they have operated under a blanket
marketing certificate during a reporting
year. A market participant only operates
under a blanket marketing certificate
when it makes a sale subject to our NGA
jurisdiction. In order for a sale to be
within our NGA jurisdiction it must be
a sale for resale in interstate commerce,
which does not qualify a “first sale” of
natural gas, as defined in section 2(21)
of the Natural Gas Policy Act.52 The first
sale definition is very complicated. As
the Commission explained in Order No.
644:

Under the NGPA, first sales of natural gas
are defined as any sale to an interstate or
intrastate pipeline, LDC, or retail customer or
any sale in the chain of transactions prior to
a sale to an interstate or intrastate pipeline
or LDC or retail customer. NGPA section
2(21)(A) sets forth a general rule stating that
all sales in the chain from the producer to the
ultimate consumer are first sales until the gas
is purchased by an interstate pipeline,
intrastate pipeline, or LDC. Once such a sale
is executed and the gas is in the possession
of a pipeline, LDC, or retail customer, the
chain is broken, and no subsequent sale,
whether the sale is by the pipeline, or LDC,
or by a subsequent purchaser of gas that has
passed through the hands of a pipeline or
LDC, can qualify under the general rule as a
first sale of natural gas. In addition to the
general rule, NGPA section 2(21)(B) expressly
excludes from first sale status any sale of
natural gas by a pipeline, LDC, or their
affiliates, except when the pipeline, LDC, or
affiliate is selling its own production.53

57. Thus, whether a market
participant makes a sale pursuant to the
blanket marketing certificate depends
on a number of factors, including
whether: (1) The gas was previously
purchased and sold by a pipeline or
LDG; (2) whether the purchaser will
resell the gas; (3) whether the seller is
pipeline, LDC or an affiliate thereof; and
(4) if so, whether the seller is selling gas
produced by any member of the
affiliated group. Because the first two of

51 The current Form No. 552 implements this
requirement by asking, “At any time during the
report year, did the Reporting Company operate
under a Blanket certificate?”

52 The Natural Gas Wellhead Decontrol Act of
1989 removed all “first sales” from our NGA
jurisdiction.

53 Amendments to Blanket Sales Certificates,
Order No. 644, FERC Stats. & Regs., Regulations
Preambles 2001-2005 q 31,153, at P 14 (2003)
(Order No. 644). See also Order No. 644 at P 22,
clarifying the provision concerning an affiliate’s
own production.

these factors involve events occurring
before and after the relevant sale, it is
possible that a market participant may
not have all the information necessary
to determine whether its sale is subject
to NGA jurisdiction and thus made
pursuant to the blanket marketing
certificate. For example, it may be
particularly difficult for the market
participant to know whether the gas it
is selling previously passed through the
hands of a pipeline or LDC. Moreover,
for many market participants the
relevant factors causing a sale to be
subject to our NGA jurisdiction will be
present for some sales, but not others.
Thus, such market participants will be
operating pursuant to the blanket
marketing certificate for only some
portion of their sales, not all.

58. As a result of these complications,
the responses to the Form No. 552
blanket certificate question have not
provided useful information to the
Commission. The Commission had
hoped that those responses would
permit some breakdown of market
information between jurisdictional and
non-jurisdictional components.
However, given the widespread
confusion as to whether particular sales
are jurisdictional, the market
participants’ statements in the Form No.
552 as to whether they operated under
the blanket marketing certificate do not
appear reliable. Moreover, a simple
statement of whether the market
participant made sales pursuant to the
blanket marketing certificate does not
reveal whether those sales constituted
most, or only a very few, of the market
participant’s sales. Without that
information, it is not possible to
determine, with any degree of accuracy,
what proportion of gas sales are subject
to our NGA jurisdiction.54 In any event,
information about whether sales are
jurisdictional is not relevant to the
fundamental purpose of the Form No.
552, which is to obtain information
concerning the relative volumes of fixed
price transactions that contribute or may
contribute to a gas index versus the
volume of transactions that refer to
indices. For all these reasons, the
Commission eliminates the requirement
that market participants report whether
they make sales under a blanket
certificate. Accordingly, the
Commission will modify section
260.401 of its regulations to strike 18
CFR 260.401(b)(1)(i), which prevented

54Interstate pipelines filing the Form No. 552
reported insignificant volumes of sales pursuant to
the § 284.284 blanket certificate authorizing
pipelines to make unbundled sales. Few, if any,
pipelines use that certificate, because almost all
pipeline exited the merchant business after Order
No. 636.

blanket certificate holders from
benefiting from the de minimis
exemption to the annual filing
requirement. The instructions on Form
No. 552 shall be modified to reflect this
holding.

H. Other Substantive Requested
Clarifications

59. Several commenters, in
responding to the issues raised at the
Technical Conference, took the
opportunity to raise other issues related
to Form No. 552. Some of these
comments concerned the timing and
enforcement of the revised reporting
requirements, mainly in the form of the
requests for extension of time noted
below. In addition, DCP states that it
“does not support significant changes
* * * that would require another
burdensome process.” Similarly, IPAA
requests an extension of the safe harbor
for any inadvertent errors, while
NWIGU and NGSA request an extension
of the safe harbor period in the event
that the Commission makes any
substantive changes to Form No. 552 in
this or future orders.

60. In response to DCP’s comments,
we clarify that the present order does
not require Respondents who have
under-reported or mis-reported their
2008 Form No. 552 to correct their
filings based on our guidance herein.

61. We will not institute any
additional safe-harbor period. However,
as previously stated, the Commission
will focus any enforcement efforts on
instances of intentional submission of
false, incomplete, or misleading
information to the Commission, of
failure to report in the first instance, or
of failure to exercise due diligence in
compiling and reporting data.>5

62. NGSA also raises the issue of
whether a Sarbanes-Oxley 56 signoff
standard applies to Form No. 552’s
signature requirement. NGSA argues
that it does not, and urges the
Commission to clarify that the entity
signoff can be from any official that is
able to bind the company.

63. The Commission does require
Annual Corporate Officer Certification
and Sarbanes-Oxley signoff for some
forms: e.g., Form Nos. 1, 2, 2-A, 6, 60,
3—-Q, and 6—Q. These forms are financial
reports that include balance sheets,
income statements, and similar financial
data. However, we do not interpret the
Sarbanes-Oxley Act to compel the
Commission to require such a standard

55Order No. 704 at P 114.

56 Sarbanes-Oxley Act of 2002, Public Law 107—
204, 116 Stat. 745. In certain situations, the
Sarbanes-Oxley Act requires chief corporate officers
to personally vouch for the veracity, timeliness, and
fairness of their companies’ public disclosures.



Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/Rules and Regulations

35641

for Form No. 552. At this time, we
believe that it is sufficient that the
person signing Form No. 552 be one
whose signature legally binds the
company with respect to the accuracy
and completeness of the submission.
The instructions on Form No. 552 as
well as the form shall be modified
slightly to clarify this holding.

64. NiSource requests that the
Commission exempt from reporting any
“transactions that occur under a local
distribution company’s state-approved
retail tariff that refer to next-day or next-
month price indices.” 57 NiSource states
that gathering such information is
administratively burdensome for it
because NiSource has several state-
approved tariffs among several affiliates
and currently lacks “one consistent IT
system that can be used to pull this
data.” 38 NiSource also states that some
of these tariffs only rely upon index
prices when certain conditions are met,
and that NiSource’s IT systems only
record the actual price and fail to record
the reason why the price was charged.
NiSource states that, among its nine
LDC affiliates, it has identified 26 state-
approved tariff provisions that refer to
gas price indices, providing for different
variations of cash-outs and a number of
imbalance situations.

65. We reject the requested exemption
for state-approved retail tariffs. All of
the examples of reportable transactions
that NiSource gives in its comments
involve cash-out or imbalance
provisions. Accordingly, the exemption
granted above in this order for cash-out
and imbalance transactions that
reference a price index appears to
sufficiently address NiSource’s
concerns.

III. Other Non-Substantive
Modifications

66. In response to informal questions
by Respondents and in an effort to make
the Form No. 552 more user friendly, we
approve a number of other non-
substantive modifications to Form No.
552. These modifications do not affect
the data to be collected by Respondents
and provided on the form. However, the
modifications more clearly identify the
data to be provided and more
understandable direction to
Respondents. A copy of revised Form
No. 552 is attached to this order.59

67. For example, the instructions to
Form No. 552 have been modified to
allow potential Respondents to more
easily determine whether they must
submit the form, the types of
transactions that are reportable, and the
procedure to eFile the form. The
instructions also explain that typing the
name of the company officer constitutes
an electronic signature of a company
officer is acceptable under the
Commission’s regulations.60
Additionally, the schedule on page
three of Form No. 552 is modified to
explain that each Respondent Reporting
Company and Affiliate should be listed
and required to answer the questions on
the schedule.

68. The Commission believes that the
modifications to Form No. 552 will
provide regulatory certainty and reduce
erroneous filings by Respondents. We
encourage potential Respondents to
utilize other Commission resources
should they have questions regarding
the filing of Form No. 552. In addition
to consulting the Form No. 552 FAQ at
http://www.ferc.gov/docs-filing/forms/
form-552/form-552-faq.pdf and other
filing guidance at http://www.ferc.gov/
docs-filing/forms/form-552/fil-instr.asp,

Respondents may request informal
assistance through our Compliance Help
Desk or by submitting questions via e-
mail to form552@ferc.gov.

IV. Information Collection Statement

69. The Office of Management and
Budget (OMB) regulations require that
OMB approve certain reporting,
recordkeeping, and public disclosure
(collections of information) imposed by
an agency.6! The information collection
requirements or Form No. 552
respondents were approved under OMB
Control No. 1902—-0242. This order
further revises these requirements in
order to more clearly state the
obligations imposed in Order No. 704.
While the net result of these revisions
is to decrease the overall burden as well
as the number of Respondents, because
the Commission has made “substantive
or material modifications” to the
information collection requirement, we
will submit them for OMB review under
the Paperwork Reduction Act.62

70. The Commission identifies the
information provided under Part 260 as
contained in FERC Form No. 552. The
Commission solicited comments on the
need for this information, whether the
information would provide useful
transparency information, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
respondents’ burden. Where
commenters raised concerns that
information collection requirements
would be burdensome to implement, the
Commission has addressed those
concerns above in this order.

71. In Order No. 704, the Commaission

estimated the burden for complying
with the Final Rule as follows:

: Estimated Total :
Data collection Number of Estimated start-
e PAN260 ospondonts | Tesponses per | A8 O Oe orall re- | U burden per
) P respondent spondents P
Annual Reporting Requirement ................... 1,500 1 peryear ......... 4 6,000 40 hours.

The Commission further estimated
average annualized cost for each
respondent to be the following:

FERC form No. 552

Annualized cap-
ital/startup costs

Annual costs

Annualized costs

(10 year amortiza- total
tion)
Annual Reporting REQUIFEMENT .........oiuiiiiiiiicie et $400 $400 $800

57 NiSource Comments at 1.
58 NiSource Comments at 4.

59 The copy of the Form No. 552 in the Appendix
should not be eFiled with the Commission at this
time. Staff will make available a fillable PDF Form

No. 552 at a later date.

60 See 18 CFR 385.2005(c).
615 CFR 1320.
62 See 44 U.S.C. 3507(h)(3).
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The Commission did not change its
burden estimate upon release of Order
Nos. 704—A or 704-B.

72. Several factors influence the
Commission’s revised numbers. If the
Commission were making no changes to
Order No. 704-B, then it would be
revising the estimates upward. Many
Respondents reported unexpectedly
high start-up burdens, primarily due to
the difficulty of gathering information
on cash-out and imbalance transactions.

However, virtually every clarification or
revision provided above in this order
should act to reduce the burden on
Respondents. In addition, the
experience in filing the initial Form No.
552 reports should drastically reduce
the start-up burden in responding to the
revised Form No. 552.
73. Based on data collected for
calendar year 2008, the number of
Respondents was 1,109, not 1,500 as
estimated. The elimination of the

requirement for parties to file
information about their use of certain
blanket certificates should reduce the

number of Respondents even further, as

369 Respondents filed solely to meet the
blanket certificate reporting
requirement. As a result, the

Commission estimates the burden for

complying with the Final Rule as
follows:

. Number of Estimated annual Total annual Estimated start-
26(? ?:téggnfeo?r'ﬁ?\lgagsz rg'surgﬁgér?tfs responses burden hours hours for all up burden per
) P per respondent per respondent respondents respondent
Annual Reporting Requirement ................... 740 1 peryear ......... 4 2,960 5 hours.

Information Collection Costs: The

average annualized cost for each following:

respondent is projected to be the

FERC form No. 552

Annualized cap-
ital/startup costs

Annual costs

Annualized costs

(10-year amortiza- total
tion)
Annual Reporting REQUIFEMENT .........ooiiiiiiiiiee e $50 $400 $450

Title: FERC Form No. 552.

Action: Proposed Revised Information
Filing.

OMB Control No: 1902-0242.

Respondents: Business or other for
profit.

Frequency of Responses: Annually.

Necessity of the Information: The
annual filing of transaction information
by market participants is necessary to
provide information regarding the size
of the physical natural gas market, the
use of the natural gas spot markets and
the use of fixed- and indexed-price
transactions. The revisions to the filing
reduce the burden to respondents.

74. Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 [Attention:
Michael Miller, Office of the Executive
Director], e-mail:
DataClearance@ferc.gov, Phone: (202)
502—-8415, Fax: (202) 273—-0873.

For submitting comments concerning
the collection of information and the
associated burden estimate(s), please
send your comments to the contact
listed above and to: Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street, NW., Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission], Phone:
(202) 395-4638, Fax: (202) 395-7285.

Due to security concerns, comments
should be sent electronically to the

following e-mail address:
oira_submission@omb.eop.gov. Please
reference OMB Control No. 1902—0242
and the docket number of this order in
your submission.

V. Document Availability

75. In addition to publishing the full
text of this document, except for the
Appendix, in the Federal Register, the
Commission provides all interested
persons an opportunity to view and/or
print the contents of this document,
including the Appendix, via the Internet
through FERC’s Home Page (http://
www.ferc.gov) and in FERC’s Public
Reference Room during normal business
hours (8:30 a.m. to 5 p.m. Eastern time)
at 888 First Street, NE., Room 2A,
Washington, DC 20426.

76. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document,
including the Appendix, is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

77. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the

Public Reference Room at
public.referenceroom@ferc.gov.

VI. Extension of Time

78. On May 24, 2010, the Secretary of
the Commission issued in this docket an
extension of time until September 1,
2010 for Respondents to file Form No.
552 with calendar year 2009 data.®3 The
report for calendar year 2010 remains
due on May 1, 2011, as per
§260.401(b)(2) of the Commission’s
regulations.

79. OMB regulations require a notice
and comment period before changes to
the Code of Federal Regulations may
take effect. Accordingly, this order’s
revision to section 260.401 exempting
blanket certificate holders with de
minimis transaction volumes will be
effective September 30, 2010. In order to
allow these entities to be exempt from
the 2009 filing requirement, and also to
allow other Respondents to review and
revise their data in light of the
clarifications provided in this order,
Respondents are granted an extension of
time until October 1, 2010 to file
calendar year 2009 data.

The Commission orders:

(A) AGA’s and PG&E’s requests for
clarification are granted as described
herein.

(B) FERC Form No. 552 is modified as
discussed herein.

(C) Form No. 552 Respondents are
granted an extension of time until

63 See 18 CFR 375.302(b).
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October 1, 2010 to file calendar year
2009 data.

List of Subjects for 18 Part 260

Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
m In consideration of the foregoing, the
Commission amends part 260, Chapter I,
Title 18, Code of Federal Regulations to
read as follows:

PART 260—STATEMENTS AND
REPORTS (SCHEDULES)

m 1. The authority citation for part 260
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352.

§260.401 [Amended]

m 2. Section 260.401 is amended as
follows:

m a. Paragraph (b)(1)(i) is removed.

m b. Paragraphs (b)(1)(ii) and (iii) are
redesignated as paragraphs (b)(1)(i) and
(ii) respectively.

[FR Doc. 2010-15118 Filed 6—-22-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602

[TD 9490]

RIN 1545-BJ12

Extended Carryback of Losses to or
from a Consolidated Group

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations under section
1502 that affect corporations filing
consolidated returns. These regulations
contain rules regarding the
implementation of section 172(b)(1)(H)
within a consolidated group. These
regulations also permit certain acquiring
consolidated groups to elect to waive all
or a portion of the pre-acquisition
carryback period pursuant to section
172(b)(1)(H) for specific losses
attributable to certain acquired
members. The text of these temporary
regulations also serves as the text of the
proposed regulations set forth in the
notice of proposed rulemaking on this
subject in the Proposed Rules section in
this issue of the Federal Register.

DATES: Effective Date: These regulations
are effective on June 23, 2010.
Applicability Date: For date of
applicability, see § 1.1502—-21T(h)(9)().
The applicability of these regulations
will expire on June 21, 2013.
FOR FURTHER INFORMATION CONTACT: Grid
Glyer, (202) 622—-7930 (not a toll-free
number).

SUPPLEMENTARY INFORMATON:
Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collection of
information contained in these
regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545-2171. Responses
to this collection of information are
required to obtain a benefit.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the
accuracy of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble to the cross-
referencing notice of proposed
rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.

Books or records relating to the
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Section 172(b)(1) provides, in part,
that a net operating loss for any taxable
year must generally be carried back to
each of the two taxable years preceding
the taxable year of the loss. Section
172(b)(3) provides that any taxpayer
entitled to a carryback period pursuant
to section 172(b)(1) may elect to
relinquish the carryback period with
respect to a loss for any taxable year. An
election to relinquish the carryback
period pursuant to section 172(b)(3)
must be made by the due date
(including extensions) of the taxpayer’s
return for the taxable year of the loss
and in the manner prescribed by the

Secretary. Normally, this election is
irrevocable. A consolidated group is
permitted to make this election for its
entire consolidated net operating loss
(CNOL) pursuant to the procedures
provided in § 1.1502-21(b)(3)(i). In
addition, § 1.1502—21(b)(3)(ii)(B)
permits an acquiring consolidated group
to make a separate election to waive, for
all taxable years of the acquiring group,
and solely with respect to all
consolidated net operating losses
attributable to certain acquired
members, the portion of the carryback
period for which the acquired
corporations were members of another
group. This election is irrevocable and
must be made by the due date
(including extensions) of the acquiring
group for the taxable year of the
acquisition.

Section 172(b)(1)(H) was amended by
the Worker, Homeownership, and
Business Assistance Act of 2009, which
was signed by the President on
November 6, 2009 (Pub. L. 111-92, 123
Stat. 2984) (the Act). As amended,
section 172(b)(1)(H) allows taxpayers to
elect to extend the standard two-year
carryback period for an additional
period of up to three years (Extended
Carryback Period) for a net operating
loss arising in a single taxable year
ending after December 31, 2007, and
beginning before January 1, 2010
(Applicable NOL). However, section
172(b)(1)(H) does not apply to any
taxpayer if that taxpayer, or any member
of the taxpayer’s affiliated group (within
the meaning of the Act), is described in
section 13(f) of the Act.

As described in Revenue Procedure
2009-52, 2009—-49 IRB 744, section
13(e)(4) of the Act permits any taxpayer
that previously elected pursuant to
section 172(b)(3) to forgo the carryback
period for a loss arising in a taxable year
ending before the date of enactment of
the Act (November 6, 2009) to revoke
such election in order to take advantage
of the Extended Carryback Period,
provided that the taxpayer revokes the
election before the due date (including
extensions) for filing the return for the
taxpayer’s last taxable year beginning in
2009. Revenue Procedure 2009-52 also
permits a taxpayer that filed an
application for a tentative carryback
adjustment or an amended return using
the two-year carryback period for an
Applicable NOL to file certain forms to
claim the Extended Carryback Period
provided pursuant to section
172(b)(1)(H). Revenue Procedure 2009—
52 further clarifies that a taxpayer
includes an affiliated group filing a
consolidated return, an Applicable NOL
includes a CNOL, and the section
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172(b)(1)(H) election is made by the
common parent of the group.

Explanation of Provisions

1. Extended Carryback Period Election
and Computation of Limitation for Fifth
Preceding Consolidated Return Year

a. Extended Carryback Period Election
and Revocation of Prior Elections

These temporary regulations provide
that a consolidated group may elect to
carry back a consolidated net operating
loss arising in a consolidated return year
ending after December 31, 2007, or
beginning before January 1, 2010
(Applicable CNOL) to the Extended
Carryback Period. In addition, these
regulations provide that a group may
revoke a prior election pursuant to
§1.1502-21(b)(3)(i) in order to make an
election pursuant to section
172(b)(1)(H). See section 4.01(3) and (4)
of Rev. Proc. 2009-52 for the manner in
which a group makes the election
pursuant to section 172(b)(1)(H) and
revokes a prior election pursuant to
§1.1502-21(b)(3)(i).

If a member (Electing Member) of a
consolidated group elects an Extended
Carryback Period pursuant to section
172(b)(1)(H) with regard to an
Applicable NOL arising in a separate
return year ending before the Electing
Member’s acquisition by a consolidated
group, the election will not disqualify
the acquiring group from making an
otherwise available election pursuant to
section 172(b)(1)(H) with regard to an
Applicable CNOL for a consolidated
return year.

b. Implementation of the Extended
Carryback Period With Respect to a
Consolidated Return Year

As contemplated by section
172(b)(1)(H), the designated taxable year
within the Extended Carryback Period
may be the fifth taxable year preceding
the year of the loss (Five-Year
Carryback). A taxpayer may also choose
the third or fourth preceding taxable
year for the Extended Carryback Period.
However, section 172(b)(1)(H)(@iv)
provides that the amount of an
Applicable NOL that may be the subject
of a Five-Year Carryback shall not
exceed 50 percent of taxpayer’s taxable
income (computed without regard to the
NOL deduction attributable to the loss
year or any taxable year thereafter) for
such fifth preceding taxable year.

These temporary regulations provide
that, if a group elects pursuant to
section 172(b)(1)(H) to make a Five-Year
Carryback into a consolidated return
year of the same group, for purposes of
computing the group’s 50 percent
limitation, taxpayer’s taxable income

means the consolidated taxable income
(CTI) (computed without regard to any
CNOL deduction attributable to the loss
year or any equivalent taxable year as
defined in § 1.1502-21(b)(2)(iii), or any
taxable year thereafter) of the group in
its fifth consolidated return year
preceding the year of the loss for which
the group has elected the Five-Year
Carryback.

These temporary regulations also
provide that a limitation applies to each
year of a consolidated group that
absorbs a Five-Year Carryback, even if
the group itself has not made a section
172(b)(1)(H) election. For example, the
annual limitation provided in these
temporary regulations may limit the
amount of loss absorbed by the group
where such loss represents a Five-Year
Carryback from separate return years of
one or more former members. See also
§1.1502—21(c) (SRLY limitation).

2. Elections To Waive the Entire
Carryback Period or the Extended
Carryback Period for Pre-Acquisition
Consolidated Return Years of Acquired
Members

Given the enactment of section
172(b)(1)(H), and taxpayers’ ability to
revoke prior elections pursuant to
section 172(b)(3) in order to take
advantage of the Extended Carryback
Period, the IRS and the Treasury
Department believe that it is appropriate
to afford consolidated groups an
opportunity to waive the entire
carryback period or the Extended
Carryback Period with regard to the
portion of the Applicable CNOL that is
allocable to certain acquired members.
The carryback period may be waived
only to the extent of years preceding the
acquisition during which the acquired
members were included in another
consolidated group. Further, this
election is available only to groups that
did not make an election described in
§1.1502-21(b)(3)(ii)(B) to waive all
carrybacks with respect to the acquired
members. In this regard, the regulations
in this Treasury decision add § 1.1502—
21T(b)(3)(ii)(C), which sets forth two
elections. These temporary regulations
accordingly permit a consolidated group
to make a carryback waiver that, as to
an Applicable CNOL, is similar to the
waiver described in § 1.1502—
21(b)(3)(ii)(B), even though the latter
waiver election would otherwise be
time-barred.

Each of the two carryback waiver
elections added by this temporary
regulation applies only if (i) the
acquiring consolidated group makes a
section 172(b)(1)(H) election; and (ii) a
portion of the Applicable CNOL is
attributable to a member acquired from

another group. Pursuant to the first
election, an acquiring group may waive
the part of the five-year carryback
period during which the member was a
member of another group. With regard
to the apportioned loss, this election
may result in a waiver of the entire five-
year carryback period to the taxable
years prior to the acquisition. However,
the waiver is only available where none
of such loss has previously been carried
back to a taxable year of a group of
which the acquired member was
previously a member.

Pursuant to the second election, an
acquiring group may waive the part of
the Extended Carryback Period during
which the member was a member of
another group. Thus, with regard to the
apportioned loss, this second election
permits a waiver of the third, fourth,
and fifth carryback years only, to the
extent that such years are prior to the
acquisition. Moreover, this election is
available even where such loss has been
carried back to the first or second
carryback years of the acquired member
that are pre-acquisition years. However,
this second election is available only
where none of the loss has been carried
back to a taxable year of a group of
which the acquired member was
previously a member which is prior to
the second taxable year preceding the
taxable year of the loss. Depending upon
the facts of a particular group, it is
possible that either of the two carryback
waiver elections added by this Treasury
decision could produce the same result.

Unlike the election pursuant to
§1.1502-21(b)(3)(ii)(B), the elections
provided in these regulations apply only
to a group’s Applicable CNOL with
regard to which the taxpayer makes an
election pursuant to section 172(b)(1)(H)
(that is, a single taxable year). An
election that relates to an Applicable
CNOL must be made by the due date
(including extension of time) for filing
the return for the taxpayer’s last taxable
year beginning in 2009.

If the acquiring consolidated group
files a valid election described in
§ 1.1502-21(b)(3)(ii)(B) with respect to
the acquisition of a member, no election
pursuant to § 1.1502—21T(b)(3)(ii)(C)
needs to be (nor should be) filed to
ensure that an Applicable CNOL is not
carried back to the relevant pre-
acquisition years of the acquired
member.

Special Analyses

These regulations are necessary to
provide taxpayers with immediate
elective relief pursuant to section
172(b)(1)(H), which was amended as
part of the Act. These regulations
provide rules necessary to implement
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section 172(b)(1)(H) within a
consolidated group. These regulations
further permit certain acquiring
consolidated groups to elect to waive
the standard carryback period or
Extended Carryback Period with respect
to certain acquired members. The
regulations apply to NOLs arising in
taxable years ending after December 31,
2007, and beginning before January 1,
2010. Based on these considerations, it
has been determined that these
regulations will provide taxpayers with
the necessary guidance and authority to
ensure equitable administration of the
tax laws. Because of the need for
immediate guidance, notice and public
procedure are impracticable and
contrary to the public interest pursuant
to 5 U.S.C. 553(b)(3)(B) and a delayed
effective date is not required pursuant to
5 U.S.C. 553(d)(1) and (3).

Further, it has been determined that
this Treasury decision is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. For the
applicability of the Regulatory
Flexibility Act (5 U.S.C. chapter 6) refer
to the Special Analyses section of the
preamble to the cross-reference notice of
proposed rulemaking published in the
Proposed Rules section in this issue of
the Federal Register. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations have been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Grid Glyer, Office of
Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Amendments to the Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
m Par. 2. Section 1.1502-21 is amended
by adding paragraphs (b)(3)(v) and (h)(9)
to read as follows:

§1.1502-21 Net operating losses.
* * * * *

b * * %

%3% * % %

(v) [Reserved]. For further guidance,
see §1.1502—-21T(b)(3)(v).

(h) * * *

(9) [Reserved]. For further guidance,
see §1.1502—21T(h)(9).
m Par. 3. Section 1.1502-21T is revised
to read as follows:

§1.1502-21T Net operating losses
(temporary).

(a) through (b)(3)(ii)(B) [Reserved]. For
further guidance, see § 1.1502—21(a)
through (b)(3)(ii)(B).

(C) Partial waiver of carryback period
for an applicable consolidated net
operating loss—(1) Application. The
acquiring group may make an election
described in paragraph (b)(3)(ii)(C)(2) or
(b)(3)(ii)(C)(3) of this section with
respect to an acquired member or
members only if it did not file a valid
election described in § 1.1502—
21(b)(3)(ii)(B) with respect to such
acquired member or members on or
before June 23, 2010.

(2) Partial waiver of entire pre-
acquisition carryback period. If one or
more members of a consolidated group
become members of another
consolidated group, then, with respect
to the consolidated net operating loss
arising in a taxable year ending after
December 31, 2007, and beginning
before January 1, 2010 (Applicable
CNOL) for which the group has made an
election pursuant to section
172(b)(1)(H), the acquiring group may
make an irrevocable election to
relinquish, for the part of the Applicable
CNOL attributable to such member, the
portion of the carryback period during
which the corporation was a member of
another group. This election could thus
operate to relinquish carryback for up to
five taxable years, including the
Extended Carryback Period (as defined
in paragraph (b)(3)(v) of this section).
However, any other corporation joining
the acquiring group that was affiliated
with the member immediately before it
joined the acquiring group must also be
included in the waiver, and the
conditions of this paragraph
(b)(3)(1i1)(C)(2) must be satisfied. The

acquiring group cannot make the
election described in this paragraph
(b)(3)(i1)(C)(2) with respect to any
particular portion of an Applicable
CNOL if any carryback is claimed, as
provided in paragraph (b)(3)(ii)(C)(4) of
this section, with respect to any such
loss on a return or other filing by a
group of which the acquired member
was previously a member and such
claim is filed on or before the date the
election described in this paragraph
(b)(3)(i1)(C)(2) is filed. The election must
be made in a separate statement entitled
“THIS IS AN ELECTION PURSUANT
TO §1.1502—21T(b)(3)(ii)(C)(2) TO
WAIVE THE PRE-[insert the first day of
the first taxable year for which the
member (or members) was a member of
the acquiring group] CARRYBACK
PERIOD FOR THE CNOL
ATTRIBUTABLE TO THE [insert
taxable year of loss] TAXABLE YEAR
OF [insert names and employer
identification numbers of members].”
Such statement must be filed as
provided in paragraph (b)(3)(ii)(C)(5) of
this section.

(3) Partial waiver of pre-acquisition
Extended Carryback Period. If one or
more members of a consolidated group
become members of another
consolidated group, then, with respect
to the Applicable CNOL for which the
acquiring group has made an election
pursuant to section 172(b)(1)(H), the
acquiring group may make an
irrevocable election to relinquish, for
the part of the Applicable CNOL
attributable to such member, the portion
of the Extended Carryback Period (as
defined in paragraph (b)(3)(v) of this
section) during which the corporation
was a member of another group. This
election could thus operate to relinquish
carryback for up to three taxable years.
However, any other corporation joining
the acquiring group that was affiliated
with the member immediately before it
joined the acquiring group must also be
included in the waiver, and the
conditions of this paragraph
(b)(3)(i1)(C)(3) must be satisfied. The
acquiring group cannot make the
election described in this paragraph
(b)(3)(ii)(C)(3) with respect to any
particular portion of an Applicable
CNOL if a carryback to one or more
taxable years that are prior to the taxable
year that is two taxable years preceding
the taxable year of the Applicable CNOL
is claimed, as provided in paragraph
(b)(3)(i1)(C)(4) of this section, with
respect to any such loss on a return or
other filing by a group of which the
acquired member was previously a
member, and such claim is filed on or
before the date the election described in
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this paragraph (b)(3)(ii)(C)(3) is filed.
The election must be made in a separate
statement entitled “THIS IS AN
ELECTION PURSUANT TO §1.1502—
21T(b)(3)(ii)(C)(3) TO WAIVE THE PRE-
[insert the first day of the first taxable
year for which the member (or
members) was a member of the
acquiring group] EXTENDED
CARRYBACK PERIOD FOR THE CNOL
ATTRIBUTABLE TO THE [insert
taxable year of losses] TAXABLE YEAR
OF [insert names and employer
identification numbers of members].”
Such statement must be filed as
provided in paragraph (b)(3)(ii)(C)(5) of
this section.

(4) Claim for a carryback. For
purposes of paragraphs (b)(3)(ii)(C)(2)
and (b)(3)(ii)(C)(3) of this section, a
carryback is claimed with respect to a
net operating loss if there is a claim for
refund, an amended return, an
application for a tentative carryback
adjustment, or any other filing that
claims the benefit of the NOL or CNOL
in a taxable year prior to the taxable
year of the loss, whether or not
subsequently revoked in favor of a claim
based on an Extended Carryback Period
provided under section 172(b)(1)(H).

(5) Time and manner for filing
statement. A statement described in
paragraph (b)(3)(ii)(C)(2) or
(b)(3)(i1)(C)(3) of this section that relates
to an Applicable CNOL shall be made
by the due date (including extension of
time) for filing the return for the
taxpayer’s last taxable year beginning in
2009.

(6) Example. (i) Waiver in case of pre-
consolidation separate return years. T was a
separate corporation that was not part of a
consolidated group, until December 31, 2004,
when it was acquired by the X Group. On
December 31, 2007, the X Group sold all of
the stock of T to the P Group. P did not make
the election described in §1.1502—
21(b)(3)(ii)(B) to relinquish, with respect to
all CNOLs attributable to T, the portion of the
carryback period for which T was a member
of the X Group. In 2008, the P Group
sustained a $1,000 CNOL, $600 of which was
attributable to T under § 1.1502—
21(b)(2)(iv)(A). P elected a Five-Year
Carryback (as defined in paragraph (b)(3)(v)
of this section) pursuant to section
172(b)(1)(H) with regard to the P Group’s
2008 CNOL, and the P Group elected,
pursuant to paragraph (b)(3)(ii)(C)(2) of this
section, to waive the portion of the carryback
period during which T was included in any
other consolidated group. T’s fifth and fourth
taxable years preceding the year of the loss
were its 2003 and 2004 separate return years.
Due to the P Group’s election pursuant to
paragraph (b)(3)(ii)(C)(2) of this section, T’s
allocable portion of the P Group’s 2008
CNOL will not be carried back to the years
for which it was a member of the X Group.
However, T’s allocable portion of the P

Group’s 2008 CNOL will be carried back to
T’s non-consolidated taxable years (2003 and
2004), subject to the limitation provided in
section 172(b)(1)(H)(iv).

(ii) Split-waiver election made. The facts
are the same as in paragraph (i) except that
the group made the election described in
§1.1502-21(b)(3)(ii)(B) with regard to its
acquisition of T in 2007. Due to the P Group’s
election pursuant to § 1.1502-21(b)(3)(ii)(B),
T’s allocable portion of the P Group’s 2008
CNOL will not be carried back to the years
for which T was a member of the X Group.
However, T’s allocable portion of the P
Group’s 2008 CNOL will be carried back to
T’s non-consolidated taxable years (2003 and
2004), subject to the limitation provided in
section 172(b)(1)(H)(@{v).

(b)(3)(iii) and (b)(3)(iv) [Reserved]. For
further guidance, see § 1.1502—
21(b)(3)(iii) and (b)(3)(iv).

(v) Extended Carryback Period under
section 172(b)(1)(H). Section
172(b)(1)(H) allows a taxpayer to elect to
carry back a single net operating loss
arising in a taxable year ending after
December 31, 2007, and beginning
before January 1, 2010 (Applicable NOL)
to its third, fourth, or fifth taxable year
preceding the taxable year of the loss
(Extended Carryback Period). As
contemplated by section 172(b)(1)(H),
the designated taxable year within the
Extended Carryback Period may be the
fifth taxable year preceding the year of
the loss (Five-Year Carryback), and
section 172(b)(1)(H)(iv) limits the
amount of the Applicable NOL that may
be carried back to 50 percent of the
taxpayer’s taxable income (computed
without regard to any NOL deduction
attributable to the loss year or any
taxable year thereafter) for such fifth
preceding taxable year. This paragraph
(b)(3)(v) provides rules for computing
the 50 percent limitation under section
172(b)(1)(H)(iv) where a Five-Year
Carryback is made to a consolidated
return year from any consolidated
return year or separate return year.

(A) Election—(1) In general. Except as
otherwise provided in this section, a
consolidated group may elect an
Extended Carryback Period pursuant to
section 172(b)(1)(H) with regard to a
consolidated net operating loss arising
in a taxable year ending after December
31, 2007 and beginning before January
1, 2010 (Applicable CNOL). However,
no election may be made under this
paragraph for a taxpayer described in
section 13(f) of the Worker,
Homeownership, and Business
Assistance Act of 2009, Public Law 111—
92, 123 Stat. 2984 (November 6, 2009).
The election pursuant to section
172(b)(1)(H) applies to the entire
Applicable CNOL, except as otherwise
provided in paragraph (b)(3)(ii)(C) of
this section or in this paragraph

(b)(3)(v). See also paragraph (c) of this
section (SRLY limitation).

(2) Revoking a previous carryback
waiver. A consolidated group may
revoke a prior election pursuant to
§ 1.1502-21(b)(3)(i) to relinquish the
entire carryback period with respect to
an Applicable CNOL, but only if the
group makes the election pursuant to
section 172(b)(1)(H) with regard to such
Applicable CNOL.

(3) Pre-acquisition electing member. If
a member (Electing Member) of a
consolidated group makes an Extended
Carryback Period election pursuant to
section 172(b)(1)(H) with regard to a loss
from a separate return year ending
before the Electing Member’s inclusion
in a consolidated group, the election
will not disqualify the acquiring group
from making an otherwise available
election pursuant to section 172(b)(1)(H)
with regard to an Applicable CNOL
incurred in a consolidated return year
that includes the Electing Member.

(B) Taxpayer’s taxable income. For
purposes of computing the limitation
under section 172(b)(1)(H)(iv) on a Five-
Year Carryback to any consolidated
return year from any consolidated
return year or separate return year,
taxpayer’s taxable income as used in
section 172(b)(1)(H)(iv)(I) means
consolidated taxable income (CTI)
(computed without regard to any CNOL
deduction attributable to Five-Year
Carrybacks to such year or any NOL
from any member’s equivalent taxable
year as defined in § 1.1502-21(b)(2)(iii),
or any taxable year thereafter) in the
consolidated return year that is the fifth
taxable year preceding the year of the
loss.

(C) Limitation on Five-Year
Carrybacks to a consolidated group.—
(1) Annual Limitation. The aggregate
amount of Five-Year Carrybacks to any
consolidated return year may not exceed
50 percent of the CTI for that year
(computed without regard to any CNOL
deduction attributable to Five-Year
Carrybacks to such year or any NOL
from any member’s equivalent taxable
year as defined in § 1.1502-21(b)(2)(iii),
or attributable to any taxable year
thereafter) (Annual Limitation).

(2) Pro rata absorption of limited and
non-limited losses. All Five-Year
Carrybacks and other net operating
losses from years ending on the same
date that are available to offset CTI in
the same year are absorbed on a pro rata
basis. See § 1.1502—21(b)(1).

(D) Election by small business. This
paragraph (b)(3)(v) does not apply to
any loss of an eligible small business as
defined in section 172(b)(1)(H)(v){I)
with respect to any election made
pursuant to section 172(b)(1)(H) as in
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effect on the day before the date of the
enactment of the Worker,
Homeownership, and Business
Assistance Act of 2009.

(E) Examples. The rules of this
paragraph (b)(3)(v) are illustrated by the
following examples. For purposes of the
examples, all affiliated groups file
consolidated returns, all corporations
are includible corporations that have
calendar taxable years, the facts set forth
the only relevant corporate activity, and
all transactions are with unrelated
parties.

Example 1. Computation and Absorption
of Five-Year Carrybacks. (i) Facts. P is the
common parent of the P Group. On June 30,
2006, P acquired all of the stock of T from
X, the common parent of the X Group. The
X Group has been in existence since 1996. P
did not make the election described in
§ 1.1502-21(b)(3)(ii)(B) to relinquish, with
respect to all CNOLs attributable to T, the
portion of the carryback period for which T
was a member of the X Group. In 2008, the
P Group sustained a $1,000 CNOL, $600 of
which was attributable to T under §1.1502—
21(b)(2)(iv)(A). P elected a Five-Year
Carryback pursuant to section 172(b)(1)(H)
with regard to the P Group’s 2008 CNOL. P
did not make an election pursuant to
paragraph (b)(3)(ii)(C) of this section to waive
any portion of the period during which T was
included in the X Group. T’s fifth taxable
year preceding the year of the loss was the
X Group’s 2004 consolidated return year. For
2004, T’s separate return limitation year
(SRLY) limitation for losses carried into the
X Group was $400. The X Group’s CTI for
2004 is $200. The X Group did not make a
Five-Year Carryback election for a CNOL
from its 2008 or 2009 taxable year. There are
no other NOL carrybacks into the X Group’s
2003 or 2004 consolidated taxable year.

(ii) Five-Year Carryback from separate
return year. Pursuant to paragraph
(b)(3)(v)(C)(1) of this section, the amount of
T’s apportioned loss that is eligible for Five-
Year Carryback is limited to 50 percent of the
X Group’s CT1I for 2004, or $100 ($200 x 50
percent). Therefore, $100 of T’s apportioned
loss will be carried into the X Group’s 2004
consolidated return year. In addition, T’s
2008 loss is subject to the SRLY limitation of
$400 with respect to the X Group. Thus, the
amount of T’s portion of the P Group’s 2008
CNOL that may offset the X Group’s 2004 CTI
is $100 (the lesser of $400 (T’s SRLY
limitation) or $100 (the amount of T’s Five-
Year Carryback)).

(iii) Pro rata absorption of limited and non-
limited losses within a single consolidated
return year. The facts are the same as in
paragraph (i), except that the X Group
sustained a $750 CNOL in 2008, which X
elected to carry back four years to its 2004
consolidated return year (no Five-Year
Carryback). Further, the X Group had CTI of
$500 in 2004. Therefore, the X Group and the
P Group both carry back CNOLs from years
ending December 31, 2008, although only the
P Group’s CNOL (including the portion
allocable to T) constitutes a Five-Year
Carryback. The Annual Limitation on Five-

Year Carrybacks will be $250 [$500 x 50
percent]. The $750 CNOL carryback within
the X Group is subject to no limitation.
Under §1.1502—21(b)(1), because the 2008
CNOL of the X Group and the 2008 SRLY
loss of T are losses from years ending on the
same date and are available to offset CTI in
the same year, the two losses offset the X
Group’s $500 CTI on a pro rata basis.
Accordingly, $375 of the X’s Group’s 2008
CNOL [$500 x $750/($750 + $250)] and $125
of T’s portion of the P Group’s 2008 CNOL
[$500 x $250/($750 + $250)] offset the X
Group’s 2004 CTI.

Example 2. Multiple carryback years. (i)
Facts. On January 1, 2004, Individual A
formed X, which formed corporations S and
T, and X elected to file a consolidated
Federal income tax return. For its 2004
consolidated taxable year, the X Group’s CTI
was $1,100. For its 2005 consolidated taxable
year, the X Group’s CTI was $1,000. On June
30, 2007, the X Group sold all of the S stock
to the Y Group and sold all of the T stock
to the Z Group. The X Group terminated in
2007. Neither Y nor Z made the election
described in §1.1502-21(b)(3)(ii)(B) to
relinquish, with respect to all CNOLs
attributable to S and T, respectively, the
portion of the carryback period for which S
and T were members of the X Group. In 2008,
the Y Group sustained an $800 CNOL, $400
of which was attributable to S under
§1.1502-21(b)(2)(iv)(A). Y elected a Five-
Year Carryback with regard to the Y Group’s
2008 CNOL pursuant to section 172(b)(1)(H).
Y did not make an election pursuant to
paragraph (b)(3)(ii)(C) of this section to waive
any portion of the period during which S was
included in the X Group. In 2009, the Z
Group sustained a $1,000 CNOL, $600 of
which was attributable to T under § 1.1502—
21(b)(2)(iv)(A). Z elected a Five-Year
Carryback with regard to the Z Group’s 2009
CNOL pursuant to section 172(b)(1)(H). Z did
not make an election pursuant to paragraph
(b)(3)(ii)(C) of this section to waive any
portion of the Extended Carryback Period
during which T was included in the X Group.

(ii) Analysis. The $400 of Y Group’s 2008
CNOL that is apportioned to S is carried back
as a separate return year Five-Year Carryback
to the X Group’s 2004 consolidated return
year. The $600 of Z Group’s 2009 CNOL that
is apportioned to T is also a separate return
year Five-Year Carryback to the X Group’s
2005 consolidated return year. The Annual
Limitation on Five-Year Carryback to the X
Group’s 2004 consolidated return year
computed under paragraph (b)(3)(v)(C)(1) of
this section equals $550 ($1,100 of CTI x 50
percent). Because S is making the sole Five-
Year Carryback to the X Group’s 2004
consolidated return year, S will make a Five-
Year Carryback of the full $550. Similarly,
the Annual Limitation for Five-Year
Carryback to the X Group’s 2005
consolidated return year computed under
paragraph (b)(3)(v)(C)(1) of this section
equals $500 ($1,000 of CTI x 50 percent).
Because T is making the sole Five-Year
Carryback to the X Group’s 2005
consolidated return year, T will make a Five-
Year Carryback of the full $500. The SRLY
limitations for S and T, respectively, may
limit the absorption of the Five-Year
Carrybacks within the X Group.

Example 3. Pre-acquisition election by T. P
is the common parent of the P Group. On
December 31, 2008, P acquired all of the
stock of T from X, the common parent of the
X Group. T had been a member of the X
Group since 1999. P did not make the
election described in § 1.1502—21(b)(3)(ii)(B)
to relinquish, with respect to all CNOLs
attributable to T, the portion of the carryback
period for which T was a member of the X
Group. Pursuant to section 172(b)(1)(H), the
X Group elected to make a Five-Year
Carryback of its 2008 CNOL back to 2003. A
portion of this CNOL is attributable to T
pursuant to § 1.1502—-21(b)(2)(iv)(A). In 2009,
the P Group incurred a CNOL of $1,000, $600
of which is attributable to T pursuant to
§1.1502-21(b)(2)(iv)(A). Pursuant to section
172(b)(1)(H), the P Group elected a Five-Year
Carryback with regard to its 2009 CNOL. P
did not make the election pursuant to
paragraph (b)(3)(ii)(C) of this section to waive
any portion of the period during which T was
included in the X Group. The Five-Year
Carryback election by the X Group with
respect to its 2008 CNOL (which includes the
portion of the CNOL attributable to T) does
not disqualify the P Group from electing a
Five-Year Carryback with regard to its 2009
CNOL. Therefore, the P Group may carry
back its CNOL, including the portion
attributable to T, in accordance with
§1.1502—21 and the rules of this section.

(c) through (h)(8) [Reserved]. For
further guidance, see § 1.1502—21(c)
through (h)(8).

(9) Section 172(b)(1)(H)—(i)
Applicability date. This section applies
to any consolidated Federal income tax
return due (without extensions) after
June 23, 2010, if such return was not
filed on or before such date. However,
a consolidated group may apply this
section to any consolidated Federal
income tax return that is not described
in the preceding sentence.

(ii) Expiration date. The applicability
of this section will expire on June 21,
2013.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 4. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
m Par. 5.In §602.101, paragraph (b) the

entry for § 1.1502—-21T is revised to read
as follows:

§602.101 OMB Control Numbers.
* * * * *
(b) E

CFR part or section where Current OMB

identified and described control No.
1.1502-21T .o 1545-2171
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Current OMB
control No.

CFR part or section where
identified and described

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: June 16, 2010.
Michael F. Mundaca,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2010-15087 Filed 6—22—-10; 8:45 am|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010-0530]

Safety Zones; Annual Fireworks
Events in the Captain of the Port
Detroit Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the safety zones for annual fireworks
events in the Captain of the Port Detroit
zone from 9 p.m. on June 23, 2010
through 11 p.m. on September 6, 2010.
This action is necessary and intended to
ensure safety of life on the navigable
waters immediately prior to, during, and
immediately after fireworks events.
Enforcement of the safety zones will
establish restrictions upon, and control
movement of, vessels in a specified area
immediately prior to, during, and
immediately after fireworks events.
During the enforcement periods, no
person or vessel may enter the safety
zone without permission of the Captain
of the Port.

DATES: The regulations will be enforced
at various times from 9 p.m. on June 23,
2010 through 11 p.m. on September 6,
2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Commander Joseph Snowden,
Prevention, U.S. Coast Guard Sector
Detroit, 110 Mount Elliot Ave., Detroit,
MI 48207; telephone 313-568-9508, e-
mail Joseph.H.Snowden@uscg.mil.
SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
following safety zones, listed in
nineteen separate sections of 33 CFR
165.941, which were published in the
August 8, 2008 issue of the Federal
Register (73 FR 46197):

§165.941(a)(30) Bay-Rama Fishfly Festival
Fireworks, New Baltimore, MI.

This regulation will be enforced from
9 p.m. to 11 p.m. on June 23, 2010; and
from 9 p.m. to 11 p.m. on June 24, 2010.
In the case of inclement weather on June
23 or 24, 2010, this regulation will also
be enforced from 9 p.m. to 11 p.m. on
June 25, 26, or 27, 2010, weather
permitting.

§165.941(a)(35) City of Wyandotte
Fireworks, Wyandotte, M.

This regulation will be enforced from
9:15 p.m. to 10:30 p.m. on June 25,
2010.

§165.941(a)(40) St. Clair Shores
Fireworks, St. Clair Shores, MI.

This regulation will be enforced from
10 p.m. to 11 p.m. on June 25, 2010. In
the case of inclement weather on June
25, 2010, this regulation will also be
enforced from 10 p.m. to 11 p.m. on
June 26, 2010.

§165.941(a)(8) Harrisville Fireworks,
Harrisville, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 3, 2010. In
the case of inclement weather on July 3,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 4, 2010.

§165.941(a)(37) Caseville Fireworks,
Caseville, M.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 3, 2010. In
the case of inclement weather on July 3,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 5, 2010.

§165.941(a)(43) Lexington Independence
Festival Fireworks, Lexington, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 3, 2010. In
the case of inclement weather on July 3,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 4, 2010.

§165.941(a)(38) Algonac Pickerel
Tournament Fireworks, Algonac, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 3, 2010. In
the case of inclement weather on July 3,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 4, 2010.

§165.941(a)(36) Grosse Point Farms
Fireworks, Grosse Point Farms, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 3, 2010. In
the case of inclement weather on July 3,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 4, 2010.

§165.941(a)(45) Grosse Isle Yacht Club
Fireworks, Grosse Isle, MI.

This regulation will be enforced from
9 p.m. to 11 p.m. on July 3, 2010. In the
case of inclement weather on July 3,
2010, this regulation will also be
enforced from 9 p.m. to 11 p.m. on July
4, 2010.

§165.941(a)(48) Tawas City 4th of July
Fireworks, Tawas, MI.

This regulation will be enforced from
9:30 p.m. until 11 p.m. on July 4, 2010.

§165.941(a)(3) Au Gres City Fireworks, Au
Gres, M.

This regulation will be enforced from
9:30 p.m. until 11 p.m. on July 4, 2010.

§165.941(a)(47) Bell Maer Harbor 4th of
July Fireworks, Harrison Township, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2010. In
the case of inclement weather on July 4,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 5, 2010.

§165.941(a)(32) City of St. Clair Fireworks,
St. Clair, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2010. In
the case of inclement weather on July 4,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 5, 2010.

§165.941(a)(34) Port Austin Fireworks,
Port Austin, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2010. In
the case of inclement weather on July 4,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 5, 2010.

§165.941(a)(46) Trenton Fireworks,
Trenton, MI.

This regulation will be enforced from
10 p.m. to 11 p.m. on July 4, 2010. In
the case of inclement weather on July 4,
2010, this regulation will also be
enforced from 10 p.m. to 11 p.m. on July
5, 2010.

§165.941(a)(7) Gatzeros Fireworks,
Grosse Point Park, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2010. In
the case of inclement weather on July 4,
2010, this regulation will also be
enforced from 9:30 p.m. to 11 p.m. on
July 5, 2010.

§165.941(a)(42) Grosse Point Yacht Club
4th of July Fireworks, Grosse Point Shores,
MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on July 4, 2010. In
the case of inclement weather on July 4,
2010, this regulation will also be
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enforced from 9:30 p.m. to 11 p.m. on
July 5, 2010.

§165.941(a)(10) Trenton Rotary Roar on
the River Fireworks, Trenton, MI.

This regulation will be enforced from
9:30 p.m. until 11 p.m. on July 24, 2010.

§165.941(a)(13) Detroit International Jazz
Festival Fireworks, Detroit, MI.

This regulation will be enforced from
9:30 p.m. to 11 p.m. on September 4,
2010. In the case of inclement weather
on September 4, 2010, this regulation
will also be enforced from 9:30 p.m. to
11 p.m. on September 5, 2010 or
September 6, 2010.

Under the provisions of 33 CFR
165.23, entry into, transiting, or
anchoring within these safety zones is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated representative. Vessels that
wish to transit through the safety zones
may request permission from the
Captain of the Port Detroit. Requests
must be made in advance and approved
by the Captain of Port before transits
will be authorized. Approvals will be
granted on a case by case basis. The
Captain of the Port may be contacted via
U.S. Coast Guard Sector Detroit on
channel 16, VHF-FM. The Coast Guard
will give notice to the public via a
Broadcast to Mariners that the
regulation is in effect. This notice is
issued under authority of 33 CFR 165.23
and 5 U.S.C. 552 (a). If the District
Commander, Captain of the Port, or
other official authorized to do so,
determines that the regulated area need
not be enforced for the full duration
stated in this notice, he or she may use
a Broadcast Notice to Mariners to grant
general permission to enter the safety
zone.

Dated: June 11, 2010.
J.E. Ogden,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2010-15145 Filed 6—22—-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2010-0376]
Safety Zone; Northern California

Annual Fireworks Events, July 4th
Fireworks Display

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Tahoe City 4th of July Fireworks
Display safety zone, from 9 a.m. through
10 p.m. on July 4, 2010 in position
39°1009.09” N, 120°08"16.33” W
(NAD83). This action is necessary to
control vessel traffic and to ensure the
safety of event participants and
spectators. During the enforcement
period, unauthorized persons or vessels
are prohibited from entering into,
transiting through, or anchoring in the
safety zone, unless authorized by the
Patrol Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 9 a.m.
through 10 p.m. on July 4, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Simone Mausz U.S.
Coast Guard; telephone 415-399-7443,
e-mail D11-PF-MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
safety zone for the annual Tahoe City
4th of July Fireworks in 33 CFR
165.1191 on July 4, 2010, from 9 a.m.
through 10 p.m. The fireworks launch
site is approximately 900 feet off the
shore line of Tahoe City in position
39°1009.09” N, 120°0816.33” W
(NADB83).

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel must
obey the order of direction. The
PATCOM is empowered to forbid and
control the regulated area. The
PATCOM must be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 11, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port Sector San Francisco.

[FR Doc. 2010-15149 Filed 6—-22-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2010-0511]

Safety Zone; Fourth of July Fireworks,
Lake Tahoe, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Fourth of July Fireworks safety zone
from 9 p.m. to 9:30 p.m. on July 3, 2010
in position 39°13'55.82” N,
119°56’23.62” W (NAD83). This action
is necessary to control vessel traffic and
to ensure the safety of event participants
and spectators. During the enforcement
period, unauthorized persons or vessels
are prohibited from entering into,
transiting through, or anchoring in the
safety zone, unless authorized by the
Patrol Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 9 p.m.
to 9:30 p.m. on July 3, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Grade Simone
Mausz, U.S. Coast Guard, Waterways
Safety Division; telephone 415-399—
7443, e-mail D11-PF-
MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
safety zone for the annual Fourth of July
Fireworks Display in 33 CFR 165.1191
on July 3, 2010. The fireworks launch
site is approximately 800 feet off the
shore line of Incline Village in Crystal
Bay in position 39°13’55.82” N,
119°5623.82” W (NAD83).

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
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PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 11, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2010-15152 Filed 6—22-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket No. USCG 2010-0375]

Safety Zone; Northern California
Annual Fireworks Events,
Independence Day Fireworks

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
Kings Beach 4th of July Fireworks safety
zone from 7 a.m. through 10 p.m. on
July 3, 2010 in position 39°13’55.37” N,
120°01’42.26” W (NAD83). This action
is necessary to control vessel traffic and
to ensure the safety of event participants
and spectators. During the enforcement
period, unauthorized persons or vessels
are prohibited from entering into,
transiting through, or anchoring in the
safety zone, unless authorized by the
Patrol Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 7 a.m.
through 10 p.m. on July 3, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Simone Mausz,
U.S. Coast Guard, Waterways Safety
Division; telephone 415-399-7443, e-
mail D11-PF-MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
safety zone for the annual Kings Beach
4th of July Fireworks in 33 CFR
165.1191 on July 3, 2010, from 7 a.m.
through 10 p.m. The fireworks launch
site is approximately 800 feet off the
shore line of Kings Beach in position
39°13'55.37” N, 120°01'42.26” W
(NADB83).

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 11, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2010-15151 Filed 6—22-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2010-0368]

Safety Zone; Fourth of July Fireworks,
City of Sausalito, Sausalito, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Fourth of July Fireworks, City of
Sausalito, safety zone from 11 a.m.
through 9:30 p.m. on July 4, 2010, in

position 37°51°31” N, 122°28°28” W.
This action is necessary to control
vessel traffic and to ensure the safety of
event participants and spectators.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 11 a.m.
through 9:30 p.m. on July 4, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Simone Mausz,
Sector San Francisco Waterways Safety
Division, U.S. Coast Guard; telephone
415-399-7443, e-mail D11-PF-
MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
safety zone for the annual Fourth of July
Fireworks, City of Sausalito, safety zone
in 33 CFR 165.1191 on July 4, 2010,
from 11 a.m. through 9:30 p.m. During
the fireworks display, the fireworks
barge will be located approximately
1,000 feet off-shore from Sausalito
waterfront, North of Spinnaker
Restaurant in the Richardson Bay in
position 37°51°31” N, 122°28°28” W.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid and
control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.
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Dated: June 11, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port, Sector San Francisco.

[FR Doc. 2010-15150 Filed 6—22—10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0505]
Safety Zone, Long Island Sound
Annual Fireworks Displays

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
annual fireworks display safety zones
for thirteen fireworks displays taking
place throughout the Sector Long Island
Sound Captain of the Port Zone. This
action is necessary to protect marine
traffic and spectators from the hazards
created by fireworks displays. During
the enforcement period, no person or
vessel may enter the safety zone without
permission of the Captain of the Port.
DATES: The regulations in 33 CFR
165.151 will be enforced from 8:30 p.m.
until 10:30 p.m. during the dates
specified in Table 1. If the event is
delayed by inclement weather, these
regulations will also be enforced on the
rain dates listed in Table 1.

TABLE 1

Event: Village of Asharoken Fireworks.

Date: July 04, 2010.
Rain date: July 05, 2010.

Event: Southampton Fresh Air Home Fire-
works.

Date: July 02, 2010.

Rain date: July 03, 2010.

Event: Mashantucket Pequot Fireworks.
Date: July 10, 2010.
Rain date: July 11, 2010.

Event: Madison Cultural Arts Fireworks.
Date: July 02, 2010.
Rain date: July 10, 2010.

Event: Viethnam Veterans Town of East
Haven Fireworks.
Date: June 27, 2010.

Rain date: June 28, 2010.

Event: Westbrook CT July Celebration.
Date: July 05, 2010.
Rain date: July 06, 2010.

Event: Town of Branford Fireworks.

TABLE 1—Continued

Date: June 26, 2010.
Rain date: None.

Event: Westport Police Athletic League Fire-
works.

Date: July 02, 2010.

Rain date: July 06, 2010.

Town of Stratford Fireworks.
Date: July 03, 2010.
Rain date: July 05, 2010.

Event: Norwalk Fireworks.
Date: July 03, 2010.
Rain date: July 05, 2010.

Event: City of Rowayton Fireworks.
Date: July 04, 2010.
Rain date: July 05, 2010.

Event: Groton Long Point yacht Club Fire-
works.
Date: July 17, 2010.

Rain date: July 18, 2010.
Event: Riverfest Fireworks.
Date: July 17, 2010.

Rain date: July 11, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Petty Officer Joseph Graun,
Prevention Department, Coast Guard
Sector Long Island Sound (203) 468
4454 joseph.l.graun@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce safety zones for all
Long Island Sound annual fireworks
displays found in 33 CFR 165.151 on
the dates listed in Table 1 from 8:30
p-m. until 10:30 p.m. Under the
provisions of 33 CFR 165.151, a vessel
may not enter, remain in or transit
through the regulated area, unless it
receives permission from the COTP or
designated Coast Guard patrol personnel
on scene. The Coast Guard may be
assisted by other Federal, State, or local
law enforcement agencies in enforcing
this regulation.

This notice is issued under authority
of 33 CFR 165.151 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners and
marine information broadcasts. If the
COTP determines that the regulated area
need not be enforced for the full
duration stated in this notice, he or she
may use a Broadcast Notice to Mariners
to grant general permission to enter the
regulated area.

Dated: June 7, 2010.
Daniel A. Ronan,

Captain, U.S. Coast Guard, Captain of the
Port Long Island Sound.

[FR Doc. 2010-15146 Filed 6—22-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2010-0367]

Safety Zone; San Francisco Chronicle
Fireworks Display, San Francisco, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Independence Day Celebration for
the City of San Francisco Fireworks
safety zone from 11 a.m. through 10
p-m. on July 4, 2010. The fireworks will
be fired simultaneously from two
separate locations. This action is
necessary to control vessel traffic and to
ensure the safety of event participants
and spectators. During the enforcement
period, unauthorized persons or vessels
are prohibited from entering into,
transiting through, or anchoring in the
safety zone, unless authorized by the
Patrol Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 11 a.m.
through 10 p.m. on July 4, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Simone Mausz,
U.S. Coast Guard, Waterways Safety
Division; telephone 415-399-7443, e-
mail D11-PF-MarineEvents@uscg.mil.
SUPPLEMENTARY INFORMATION:

The Coast Guard will enforce the
Independence Day Celebration for the
City of San Francisco Fireworks safety
zone from 11 a.m. through 10 p.m. on
July 4, 2010. The fireworks will be fired
simultaneously from two separate
locations: Location 1 will be held 1,000
feet from Pier 39 in position 37°48.710
N and 122°24.464’ W and Location 2
will be fired from the Municipal Pier in
Aquatic Park in position 37°48.611" N
and 122°25.532" W on July 4, 2010.

For Location 1, while the barge is
being towed to the display location, and
until fifteen minutes before the start of
the fireworks display, the safety zone
applies to the navigable waters around
and under the fireworks barge within a
radius of 100 feet. Fifteen minutes
before and during the fireworks display,



35652

Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/Rules and Regulations

the area to which this safety zone
applies to will increase in size to
encompass the navigable waters around
and under the fireworks barge within a
radius of 1,000 feet. Loading of the
pyrotechnics onto the fireworks barge is
scheduled to commence at 11 a.m. on
July 4, 2010, and will take place at Pier
50 in San Francisco. Towing of the
barge from Pier 50 to the display
location is scheduled to take place on
July 4, 2010 at 8 p.m. During the
fireworks display, scheduled to start at
approximately 9:30 p.m., the fireworks
barge will be located approximately
1,000 feet off of Pier 39 in position
37°48.710" N, 122°24.464" W (NAD 83).
This safety zone will be enforced from
11 a.m. to 10:00 p.m. on July 4, 2010.

For Location 2, the fireworks will be
launched from the Municipal Pier in
position 37°48.611" N, 122°25.532" W
(NAD 83). The safety zone will apply to
the navigable waters around and under
the fireworks site within a radius of 500
feet. The fireworks display is scheduled
to launch at 9:30 p.m. and will last
approximately twenty five minutes.
This safety zone will be enforced from
9 p.m. to 10 p.m. on July 4, 2010.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid entry
into and control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.
If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 11, 2010.
P. M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2010-15153 Filed 6—22-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG 2010-0377]

Safety Zone; Northern California
Annual Fireworks Events, Fourth of
July Fireworks, South Lake Tahoe
Gaming Alliance

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
Lights on the Lake Fireworks Display
safety zone for South Lake Tahoe, from
8:30 a.m. on July 1, 2010 through 10
p-m. on July 4, 2010 in position
38°57’56” N, 119°57721” W (NAD83).
This action is necessary to control
vessel traffic and to ensure the safety of
event participants and spectators.
During the enforcement period,
unauthorized persons or vessels are
prohibited from entering into, transiting
through, or anchoring in the safety zone,
unless authorized by the Patrol
Commander (PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 8:30
a.m. on July 1, 2010 through 10 p.m. on
July 4, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Simone Mausz U.S.
Coast Guard; telephone 415-399-7443,
e-mail D11-PF-MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone for
the annual Lights on the Lake Fireworks
in 33 CFR 165.1191 on July 4, 2010,
from 8:30 a.m. on July 1, 2010 through
10 p.m. on July 4, 2010. The fireworks
launch site is approximately 600 feet
offshore of Stateline Beach, South Lake
Tahoe, CA in position 38°57’56” N.
119°57°21” W. (NAD83).

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction

issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid and
control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552 (a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 11, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port, Sector San Francisco.

[FR Doc. 2010-15200 Filed 6-22—10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[Docket No. USCG 2010-0365]
Safety Zone; Fourth of July Fireworks,
City of Vallejo, Vallejo, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Fourth of July Fireworks, City of
Vallejo, safety zone from 9 a.m. through
10 p.m. on July 4, 2010 in position
38°05’54.83” N. 122°16°01.69” W. This
action is necessary to control vessel
traffic and to ensure the safety of event
participants and spectators. During the
enforcement period, unauthorized
persons or vessels are prohibited from
entering into, transiting through, or
anchoring in the safety zone, unless
authorized by the Patrol Commander
(PATCOM).

DATES: The regulations in 33 CFR
165.1191 will be enforced from 9 a.m.
through 10 p.m. on July 4, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail Lieutenant Simone Mausz U.S.
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Coast Guard; telephone 415-399-7443,
e-mail: D11-PF-MarineEvents@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone for
the annual Fourth of July Fireworks,
City of Vallejo, safety zone in 33 CFR
165.1191 on July 4, 2010, from 9 a.m.
through 10 p.m. During the fireworks
display. The fireworks will be located
on Mare Island adjacent to the dry docks
in position

38°05'54.83” N. 122°16’01.69” W.

Under the provisions of 33 CFR
165.1191, unauthorized persons or
vessels are prohibited from entering
into, transiting through, or anchoring in
the safety zone during all applicable
effective dates and times, unless
authorized to do so by the PATCOM.
Additionally, each person who receives
notice of a lawful order or direction
issued by an official patrol vessel shall
obey the order of direction. The
PATCOM is empowered to forbid and
control the regulated area. The
PATCOM shall be designated by the
Commander, Coast Guard Sector San
Francisco. The PATCOM may, upon
request, allow the transit of commercial
vessels through regulated areas when it
is safe to do so.

This notice is issued under authority
of 33 CFR 165.1191 and 5 U.S.C. 552(a).
In addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with extensive
advance notification of this enforcement
period via the Local Notice to Mariners.

If the Captain of the Port determines
that the regulated area need not be
enforced for the full duration stated in
this notice, he or she may use a
Broadcast Notice to Mariners to grant
general permission to enter the
regulated area.

Dated: June 11, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port, Sector San Francisco.

[FR Doc. 2010-15199 Filed 6—22-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0737; FRL—8830-4]
Thiamethoxam; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of thiamethoxam
in or on onion, dry bulb. Syngenta Crop

Protection, Inc., requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective June
23, 2010. Objections and requests for
hearings must be received on or before
August 23, 2010, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0737. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Julie
Chao, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8735; e-mail address:
chao.julie@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be

affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

C. How Can I File an Objection or
Hearing Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0737 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 23, 2010. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0737, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
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Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of January 6,
2010, (75 FR 864) (FRL-8801-5), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 9F7582) by
Syngenta Crop Protection, Inc., P.O. Box
18300, Greensboro, NC 27419. The
petition requested that 40 CFR 180.565
be amended by establishing tolerances
for residues of the insecticide
thiamethoxam (3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine) and
its metabolite CGA-322704 [N-(2-chloro-
thiazol-5-ylmethyl)-N"-methyl-N"-nitro-
guanidine], in or on onion, dry bulb at
0.03 parts per million (ppm). That
notice referenced a summary of the
petition prepared by Syngenta Crop
Protection, Inc., the registrant, which is
available in the docket EPA-HQ-OPP—
2009-0737, at http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . ..”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in

support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for thiamethoxam
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with thiamethoxam follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Thiamethoxam shows toxicological
effects primarily in the liver, kidney,
testes, and hematopoietic system. In
addition, developmental neurological
effects were observed in rats. This
developmental effect is being used to
assess risks associated with acute
exposures to thiamethoxam, and the
liver and testicular effects are the bases
for assessing longer term exposures.
Although thiamethoxam causes liver
tumors in mice, the Agency has
classified thiamethoxam as “not likely to
be carcinogenic to humans” based on
convincing evidence that a non-
genotoxic mode of action for liver
tumors was established in the mouse
and that the carcinogenic effects are a
result of a mode of action dependent on
sufficient amounts of a hepatotoxic
metabolite produced persistently. The
non-cancer (chronic) assessment is
sufficiently protective of the key events
(perturbation of liver metabolism,
hepatotoxicity/regenerative
proliferation) in the animal mode of
action for cancer. Refer to the Federal
Register of June 22, 2007 (72 FR 34401)
(FRL—8133-6) for more information
regarding the cancer classification of
thiamethoxam.

Thiamethoxam produces a metabolite
known as CGA-322704 (referred to in
the remainder of this rule as
clothianidin). Clothianidin is also
registered as a pesticide. While some of
the toxic effects observed following
testing with the thiamethoxam and
clothianidin are similar, the available
information indicates that
thiamethoxam and clothianidin have
different toxicological effects in
mammals and should be assessed
separately. A separate risk assessment of
clothianidin has been completed in
conjunction with the registration of
clothianidin. The most recent
assessments, which provide details
regarding the toxicology of clothianidin,

are available in the docket EPA-HQ—
OPP-2008-0945, at http://
www.regulations.gov. Refer to the
documents “Clothianidin: Human
Health Risk Assessment for Proposed
Uses on Berries (Group 13-07H),
Brassica Vegetables (Group 5), Cotton,
Cucurbit Vegetables (Group 9), Fig,
Fruiting Vegetables (Group 8), Leafy
Green Vegetables (Group 4A), Peach,
Pomegranate, Soybean, Tree Nuts
(Group 14), and Tuberous and Corm
Vegetables (Group 1C);” and
“Clothianidin: Human Health Risk
Assessment for Proposed Seed
Treatment Uses on Root and Tuber
Vegetables (Group 1), Bulb Vegetables
(Group 3), Leafy Green Vegetables
(Group 4A), Brassica Leafy Vegetables
(Group 5), Fruiting Vegetables (Group
8), Cucurbit Vegetables (Group 9), and
Cereal Grains (Group 15, except rice).”

Specific information on the studies
received and the nature of the adverse
effects caused by thiamethoxam as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of June 22, 2007.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level-generally referred to as a
population-adjusted dose (PAD) or a
reference dose (RfD), and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.
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A summary of the toxicological
endpoints for thiamethoxam used for
human risk assessment is discussed in
Unit IIL.B of the final rule published in
the Federal Register of June 22, 2007.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to thiamethoxam, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing thiamethoxam tolerances in 40
CFR 180.565. EPA assessed dietary
exposures from thiamethoxam in food
as follows:

For both acute and chronic exposure
assessments for thiamethoxam, EPA
combined residues of clothianidin
coming from thiamethoxam with
residues of thiamethoxam per se. As
discussed in this unit, thiamethoxam’s
major metabolite is CGA-322704, which
is also the registered active ingredient
clothianidin. Available information
indicates that thiamethoxam and
clothianidin have different toxicological
effects in mammals and should be
assessed separately; however, these
exposure assessments for this action
incorporated the total residue of
thiamethoxam and clothianidin from
use of thiamethoxam because the total
residue for each commodity for which
thiamethoxam has a tolerance has not
been separated between thiamethoxam
and its clothianidin metabolite. The
combining of these residues, as was
done in this assessment, results in
highly conservative estimates of dietary
exposure and risk. A separate
assessment was done for clothianidin.
The clothianidin assessment included
clothianidin residues from use of
clothianidin as a pesticide and
clothianidin residues from use of
thiamethoxam on those commodities for
which the pesticide clothianidin does
not have a tolerance. As to these
commodities, EPA has separated total
residues between thiamethoxam and
clothianidin.

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
thiamethoxam. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed
tolerance-level residues of

thiamethoxam and clothianidin. It was
also assumed that 100% of crops with
registered or requested uses of
thiamethoxam and 100% of crops with
registered or requested uses of
clothianidin are treated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed tolerance level and/or
anticipated residues from thiamethoxam
field trials. It was also assumed that
100% of crops with registered or
requested uses of thiamethoxam and
100% of crops with registered or
requested uses of clothianidin are
treated.

A complete listing of the inputs used
in these assessments can be found in the
following documents “Thiamethoxam:
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments for the Section 3
Registration as a Seed Treatment on
Onion, Dry Bulb, Removing the
Geographical Limitations on the Foliar
Treatment of Barley,” available in the
docket EPA-HQ-OPP-2009-0737, at
http://www.regulations.gov; and
“Clothianidin Acute and Chronic
Aggregate Dietary (Food and Drinking
Water) Exposure and Risk Assessments,’
available in the docket EPA-HQ-OPP-
2008-0945, at http://
www.regulations.gov.

iii. Cancer. EPA concluded that
thiamethoxam is “not likely to be
carcinogenic to humans” based on
convincing evidence that a non-
genotoxic mode of action for liver
tumors was established in the mouse,
and that the carcinogenic effects are a
result of a mode of action dependent on
sufficient amounts of a hepatotoxic
metabolite produced persistently. The
non-cancer (chronic) assessment is
sufficiently protective of the key events
(perturbation of liver metabolism,
hepatotoxicity/regenerative
proliferation) in the animal mode of
action for cancer and thus a separate
exposure assessment pertaining to
cancer risk is not necessary. Because
clothianidin is not expected to pose a
cancer risk, a quantitative dietary
exposure assessment for the purposes of
assessing cancer risk was not
conducted.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require

4

pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such Data Call-Ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

EPA did not use PCT information in
the dietary assessments for
thiamethoxam or clothianidin.

2. Dietary exposure from drinking
water. Thiamethoxam is expected to be
persistent and mobile in terrestrial and
aquatic environments. These fate
properties suggest that thiamethoxam
has a potential to move into surface
water and shallow ground water. The
Agency lacks sufficient monitoring data
to complete a comprehensive dietary
exposure analysis and risk assessment
for thiamethoxam in drinking water.

Because the Agency does not have
comprehensive monitoring data, the
Agency used screening level water
exposure models in the dietary exposure
analysis and risk assessment for
thiamethoxam in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of
thiamethoxam. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

For surface water, the estimated
drinking water concentrations (EDWCs)
are based on thiamethoxam
concentrations in tail water from rice
paddies and cranberry bogs that drain
into adjacent surface water bodies.
Because the uses on rice and cranberries
involve flooding, for which Pesticide
Root Zone Model/Exposure/Analysis
Modeling System (PRZM/EXAMS) is
not currently parameterized, these uses
were assessed using the modified Tier I
Rice Model and the Provisional
Cranberry Model. Exposure estimates
were refined with a default percent
cropped area factor of 87%. The Tier I
Rice Model is expected to generate
conservative EDWCs that exceed peak
measured concentrations of pesticides
in water bodies well downstream of rice
paddies by less than one order of
magnitude to multiple orders of
magnitude.

For ground water, the EDWCs are
based on thiamethoxam concentrations
resulting from use on grapes. Exposure
in ground water due to leaching was
assessed with the Screening
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Concentration in Ground water (SCI-
GROW) models.

Based on the Tier I Rice Model and
SCI-GROW models, the EDWCs of
thiamethoxam for acute exposures are
131.77 parts per billion (ppb) for tail
water and 4.14 ppb for ground water.
The EDWCs for chronic exposures for
non-cancer assessments are 11.31 ppb
for tail water and 4.14 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. The
most conservative EDWCs in both the
acute and chronic exposure scenarios
were for tail water, and represent worst
case scenarios. Therefore, for the acute
dietary risk assessments for
thiamethoxam, the upper-bound EDWC
value of 131.77 ppb was used to assess
the contribution to drinking water. For
the chronic dietary risk assessments for
thiamethoxam, the upper-bound EDWC
value of 11.31 ppb was used to assess
the contribution to drinking water.

The registrant has conducted small-
scale prospective ground water studies
in several locations in the United States
to investigate the mobility of
thiamethoxam in a vulnerable
hydrogeological setting. A review of
those data show that generally, residues
of thiamethoxam, as well as CGA-
322704, are below the limit of
quantification (0.05 ppb). When
quantifiable residues are found, they are
sporadic and at low levels. The
maximum observed residue levels from
any monitoring well were 1.0 ppb for
thiamethoxam and 0.73 ppb for CGA-
322704. These values are well below the
modeled estimates summarized in this
unit, indicating that the modeled
estimates are, in fact, protective of what
actual exposures are likely to be.

Clothianidin is not a significant
degradate of thiamethoxam in surface
water or ground water sources of
drinking water and, therefore, was not
included in the EDWCs used in the
thiamethoxam dietary assessments. For
the clothianidin assessments, the acute
EDWC value of 7.29 ppb for
clothianidin was incorporated into the
acute dietary assessment and the
chronic EDWC value of 5.88 ppb for
clothianidin was incorporated into the
chronic dietary assessment.

A complete listing of the inputs used
in these assessments can be found in the
following documents “Thiamethoxam.
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments for the Section 3
Registration as a Seed Treatment on
Onion, Dry Bulb, Removing the
Geographical Limitations on the Foliar
Treatment of Barley,” available in the

docket EPA-HQ-OPP-2009-0737, at
http://www.regulations.gov; and
“Clothianidin Acute and Chronic
Aggregate Dietary (Food and Drinking
Water) Exposure and Risk Assessments,”
available in the docket EPA-HQ-OPP—
2008-0945, at http://
www.regulations.gov.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Thiamethoxam is currently registered
for the following uses that could result
in residential exposures: Turfgrass on
golf courses, residential lawns,
commercial grounds, parks,
playgrounds, athletic fields, landscapes,
interiorscapes, and sod farms; indoor
crack and crevice or spot treatments to
control insects in residential settings.
EPA assessed residential exposure using
the following assumptions:

Thiamethoxam is registered for use on
turfgrass (on golf courses, residential
lawns, commercial grounds, parks,
playgrounds, athletic fields, landscapes,
interiorscapes and sod farms) and for
indoor use to control insects in
residential settings. Thiamethoxam is
applied by commercial applicators only.
Therefore, exposures resulting to
homeowners from applying
thiamethoxam were not assessed.
However, entering areas previously
treated with thiamethoxam could lead
to exposures for adults and children. As
a result, risk assessments have been
completed for post-application
scenarios.

Short-term exposures (1 to 30 days of
continuous exposure) may occur as a
result of activities on treated turf. Short-
term and intermediate-term exposures
(30 to 90 days of continuous exposure)
may occur as a result of entering indoor
areas previously treated with a
thiamethoxam indoor crack and crevice
product. The difference between short-
term and intermediate-term aggregate
risk is the frequency of hand-to-mouth
events for children. For short-term
exposure there are 20 events per hour
and for intermediate-term exposure
there are 9.5 events per hour. The doses
and end-points for short-term and
intermediate-term aggregate risk are the
same.

EPA combined all non-dietary sources
of post-application exposure to obtain
an estimate of potential combined
exposure. These scenarios consisted of
adult and toddler dermal post-
application exposure and oral (hand-to-
mouth) exposures for toddlers. Since
post-application scenarios for turf occur

outdoors, the potential for inhalation
exposure is negligible and therefore
does not require an inhalation exposure
assessment. Since thiamethoxam has a
very low vapor pressure (6.6 x 10-9 Pa
@ 25°C), inhalation exposure is also
expected to be negligible as a result of
indoor crack and crevice use. Therefore,
a quantitative post-application
inhalation exposure assessment was not
performed.

A complete listing of the inputs used
in these assessments can be found in the
following documents “Thiamethoxam:
Occupational and Residential Exposure/
Risk Assessment for Proposed Section 3
Registration for Seed Treatment Use on
Bulb Onions,” available in the docket
EPA-HQ-OPP-2009-0737, at http://
www.regulations.gov.

Thiamethoxam use on turf or as an
indoor crack and crevice or spot
treatment does not result in significant
residues of clothianidin. In addition,
clothianidin residential and aggregate
risks are not of concern. For further
details, refer to the documents
“Clothianidin: Human Health Risk
Assessment for Proposed Uses on
Berries (Group 13—07H), Brassica
Vegetables (Group 5), Cotton, Cucurbit
Vegetables (Group 9), Fig, Fruiting
Vegetables (Group 8), Leafy Green
Vegetables (Group 4A), Peach,
Pomegranate, Soybean, Tree Nuts
(Group 14), and Tuberous and Corm
Vegetables (Group 1C);” and
“Clothianidin: Human Health Risk
Assessment for Proposed Seed
Treatment Uses on Root and Tuber
Vegetables (Group 1), Bulb Vegetables
(Group 3), Leafy Green Vegetables
(Group 4A), Brassica Leafy Vegetables
(Group 5), Fruiting Vegetables (Group
8), Cucurbit Vegetables (Group 9), and
Cereal Grains (Group 15, except rice),”
available in the docket EPA-HQ-OPP-
2008-0945, at http:///
www.regulations.gov.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Thiamethoxam is a member of the
neonicotinoid class of pesticides and
produces, as a metabolite, another
neonicotinoid, clothianidin. Structural
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similarities or common effects do not
constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,
or essentially the same sequence of
major biochemical events (EPA, 2002).
Although clothianidin and
thiamethoxam bind selectively to insect
nicotinic acetylcholine receptors
(nAChR), the specific binding site(s)/
receptor(s) for clothianidin,
thiamethoxam, and the other
neonicotinoids are unknown at this
time. Additionally, the commonality of
the binding activity itself is uncertain,
as preliminary evidence suggests that
clothianidin operates by direct
competitive inhibition, while
thiamethoxam is a non-competitive
inhibitor. Furthermore, even if future
research shows that neonicotinoids
share a common binding activity to a
specific site on insect nicotinic
acetylcholine receptors, there is not
necessarily a relationship between this
pesticidal action and a mechanism of
toxicity in mammals. Structural
variations between the insect and
mammalian nAChRs produce
quantitative differences in the binding
affinity of the neonicotinoids towards
these receptors, which, in turn, confers
the notably greater selective toxicity of
this class towards insects, including
aphids and leafhoppers, compared to
mammals. While the insecticidal action
of the neonicotinoids is neurotoxic, the
most sensitive regulatory endpoint for
thiamethoxam is based on unrelated
effects in mammals, including effects on
the liver, kidney, testes, and
hematopoietic system. Additionally, the
most sensitive toxicological effect in
mammals differs across the
neonicotinoids (e.g., testicular tubular
atrophy with thiamethoxam;
mineralized particles in thyroid colloid
with imidacloprid).

Thus, EPA has not found
thiamethoxam or clothianidin to share a
common mechanism of toxicity with
any other substances. For the purposes
of this tolerance action, therefore, EPA
has assumed that thiamethoxam and
clothianidin do not have a common
mechanism of toxicity with other
substances. For information regarding
EPA'’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of

safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
In the developmental studies, there is
no evidence of increased quantitative or
qualitative susceptibility of rat or rabbit
fetuses to in utero exposure to
thiamethoxam. The developmental
NOAELs are either higher than or equal
to the maternal NOAELs. The
toxicological effects in fetuses do not
appear to be any more severe than those
in the dams or does. In the rat
developmental neurotoxicity study,
there was no quantitative evidence of
increased susceptibility.

There is evidence of increased
quantitative susceptibility for male pups
in 2-generation reproductive studies. In
one study, there are no toxicological
effects in the dams whereas for the
pups, reduced bodyweights are
observed at the highest dose level,
starting on day 14 of lactation. This
contributes to an overall decrease in
bodyweight gain during the entire
lactation period. Additionally,
reproductive effects in males appear in
the F1 generation in the form of
increased incidence and severity of
testicular tubular atrophy. These data
are considered to be evidence of
increased quantitative susceptibility for
male pups (increased incidence of
testicular tubular atrophy at 1.8
milligrams/kilogram/day (mg/kg/day)
when compared to the parents (hyaline
changes in renal tubules at 61 mg/kg/
day; NOAEL is 1.8 mg/kg/day).

In a more recent 2-generation
reproduction study, the most sensitive
effect was sperm abnormalities at 3 mg/
kg/day (the NOAEL is 1.2 mg/kg/day) in
the F1 males. This study also indicates
increased susceptibility for the offspring
for this effect.

Although there is evidence of
increased quantitative susceptibility for
male pups in both reproductive studies,
NOAELs and LOAELs were established
in these studies and the Agency selected
the NOAEL for testicular effects in F1
pups as the basis for risk assessment.
The Agency has confidence that the
NOAEL selected for risk assessment is
protective of the most sensitive effect

(testicular effects) for the most sensitive
subgroup (pups) observed in the
toxicological database.

3. Conclusion. a. In the final rule
published in the Federal Register of
January 5, 2005 (70 FR 708) (FRL-7689—
7), EPA had previously determined that
the FQPA SF should be retained at 10X
for thiamethoxam, based on the
following factors: Effects on endocrine
organs observed across species;
significant decrease in alanine amino
transferase levels in companion animal
studies and in dog studies; the mode of
action of this chemical in insects
(interferes with the nicotinic
acetylcholine receptors of the insect’s
nervous system); the transient clinical
signs of neurotoxicity in several studies
across species; and the suggestive
evidence of increased quantitative
susceptibility in the rat reproduction
study.

Since that determination, EPA has
received and reviewed an
developmental neurotoxicity (DNT)
study in rats, and an additional
reproduction study in rats. Taking the
results of these studies into account, as
well as the rest of the data on
thiamethoxam, EPA has determined that
reliable data show the safety of infants
and children would be adequately
protected if the FQPA SF were reduced
to 1X. That decision is based on the
following findings:

i. The toxicity database for
thiamethoxam is largely complete,
including acceptable/guideline
developmental toxicity, 2-generation
reproduction, and DNT studies designed
to detect adverse effects on the
developing organism, which could
result from the mechanism that may
have produced the decreased alanine
amino transferase levels. The registrant
must now submit, as a condition of
registration, an immunotoxicity study.
This study is now required under 40
CFR part 158.

The available data for thiamethoxam
show the potential for immunotoxic
effects. In the subchronic dog study,
leukopenia (decreased white blood
cells) was observed in females only, at
the highest dose tested (HDT) of 50 mg/
kg/day; the NOAEL for this effect was
34 mg/kg/day. The overall study
NOAEL was 9.3 mg/kg/day in females
(8.2 mg/kg/day in males) based on
hematology and other clinical chemistry
findings at the LOAEL of 34 mg/kg/day
(32 mg/kg/day in males). In the
subchronic mouse study, decreased
spleen weights were observed in
females at 626 mg/kg/day; the NOAEL
for this effect was the next lowest dose
of 231 mg/kg/day. The overall study
NOAEL was 1.4 mg/kg/day (males)
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based on increased hepatocyte
hypertrophy observed at the LOAEL of
14.3 mg/kg/day. The decreased absolute
spleen weights were considered to be
treatment related, but were not
statistically significant at 626 mg/kg/day
or at the HDT of 1,163 mg/kg/day. Since
spleen weights were not decreased
relative to body weights, the absolute
decreases may have been related to the
decreases in body weight gain observed
at higher doses.

Overall, the Agency has a low concern
for the potential for immunotoxicity
related to these effects for the following
reasons: In general, the Agency does not
consider alterations in hematology
parameters alone to be a significant
indication of potential immunotoxicity.
In the case of thiamethoxam, high-dose
females in the subchronic dog study had
slight microcytic anemia as well as
leukopenia characterized by reductions
in neutrophils, lymphocytes and
monocytes; the leukopenia was
considered to be related to the anemic
response to exposure. Further,
endpoints and doses selected for risk
assessment are protective of the
observed effects on hematology. Spleen
weight decreases, while considered
treatment-related, were associated with
decreases in body weight gain, and were
not statistically significant. In addition,
spleen weight changes occurred only at
very high doses, more than 70 times
higher than the doses selected for risk
assessment. Therefore, an additional
10X safety factor is not warranted for
thiamethoxam at this time.

ii. For the reasons discussed in Unit
IIL.D.2., there is low concern for an
increased susceptibility in the young.

iii. Although there is evidence of
neurotoxicity after acute exposure to
thiamethoxam at doses of 500 mg/kg/
day including drooped palpebral
closure, decrease in rectal temperature
and locomotor activity and increase in
forelimb grip strength, no evidence of
neuropathology was observed. These
effects occurred at doses at least
fourteen-fold and 416-fold higher than
the doses used for the acute, and
chronic risk assessments, respectively;
thus, there is low concern for these
effects since it is expected that the doses
used for regulatory purposes would be
protective of the effects noted at much
higher doses.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed using tolerance-level
and/or anticipated residues that are
based on reliable field trial data
observed in the thiamethoxam field
trials. Although there is available
information indicating that

thiamethoxam and clothianidin have
different toxicological effects in
mammals and should be assessed
separately, the residues of each have
been combined in these assessments to
ensure that the estimated exposures of
thiamethoxam do not underestimate
actual potential thiamethoxam
exposures. An assumption of 100 PCT
was made for all foods evaluated in the
assessments. For the acute and chronic
assessments, the EDWCs of 131.77 ppb
and 11.3 ppb, respectively, were used to
estimate exposure via drinking water.
Compared to the results from small-
scale prospective ground water studies
where the maximum observed residue
levels from any monitoring well were
1.0 ppb for thiamethoxam and 0.73 ppb
for CGA-322704, the modeled estimates
are protective of what actual exposures
are likely to be. Similarly conservative
Residential SOP, as well as a chemical-
specific turf transfer residue (TTR)
study were used to assess post-
application exposure to children and
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by thiamethoxam.

b. In the final rule published in the
Federal Register of February 6, 2008 (73
FR 6851) (FRL—8346—9), EPA had
previously determined that the FQPA
SF for clothianidin should be retained at
10X because EPA had required the
submission of a developmental
immunotoxicity study to address the
combination of evidence of decreased
absolute and adjusted organ weights of
the thymus and spleen in multiple
studies in the clothianidin database, and
evidence showing that juvenile rats in
the 2-generation reproduction study
appear to be more susceptible to these
potential immunotoxic effects. In the
absence of a developmental
immunotoxicity study, EPA concluded
that there was sufficient uncertainty
regarding immunotoxic effects in the
young that the 10X FQPA factor should
be retained as a database uncertainty
factor.

Since that determination, EPA has
received and reviewed an acceptable/
guideline developmental
immunotoxicity study, which
demonstrated no treatment-related
effects. Taking the results of this study
into account, as well as the rest of the
data on clothianidin, EPA has
determined that reliable data show the
safety of infants and children would be
adequately protected if the FQPA SF for
clothianidin were reduced to 1X. That
decision is based on the following
findings:

i. The toxicity database for
clothianidin is complete. As noted, the

prior data gap concerning
developmental immunotoxicity has
been addressed by the submission of an
acceptable developmental
immunotoxicity study.

ii. A rat developmental neurotoxicity
study is available and shows evidence
of increased quantitative susceptibility
of offspring. However, EPA considers
the degree of concern for the
developmental neurotoxicity study to be
low for prenatal and postnatal toxicity
because the NOAEL and LOAEL were
well characterized, and the doses and
endpoints selected for risk assessment
are protective of the observed
susceptibility; therefore, there are no
residual concerns regarding effects in
the young.

iii. While the rat multi-generation
reproduction study showed evidence of
increased quantitative susceptibility of
offspring compared to adults, the degree
of concern is low because the study
NOAEL and LOAEL have been selected
for risk assessment purposes for relevant
exposure routes and durations. In
addition, the potential immunotoxic
effects observed in the study have been
further characterized with the
submission of a developmental
immunotoxicity study that showed no
evidence of susceptibility. As a result,
there are no concerns or residual
uncertainties for prenatal and postnatal
toxicity after establishing toxicity
endpoints and traditional UFs to be
used in the risk assessment for
clothianidin.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on assumptions
that were judged to be highly
conservative and health-protective for
all durations and population subgroups,
including tolerance-level residues,
adjustment factors from metabolite data,
empirical processing factors, and 100
PCT for all commodities. Additionally,
EPA made conservative (protective)
assumptions in the ground water and
surface water modeling used to assess
exposure to clothianidin in drinking
water. EPA used similarly conservative
assumptions to assess post-application
exposure of children and adults as well
as incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by clothianidin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
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risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
thiamethoxam will occupy 9.5% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure. Acute dietary exposure from
food and water to clothianidin is
estimated to occupy 23% of the aPAD
for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to thiamethoxam
from food and water will utilize 42% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Chronic exposure to
clothianidin from food and water will
utilize 19% of the cPAD for children 1
to 2 years old, the population group
receiving the greatest exposure. Based
on the explanation in Unit III.C.3.,
regarding residential use patterns,
chronic residential exposure to residues
of thiamethoxam and clothianidin is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Thiamethoxam is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to thiamethoxam.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures for thiamethoxam
result in aggregate MOEs of: 380 for the
general U.S. population; 500 for all
infants (<1 year); 440 for children 1 to
2 years; 460 for children 3-5 years; 370
for children 6-12 years; 380 for youth
13-19 years, adults 20-49 years, adults
50+ years, and females 13-49 years.
Because EPA’s level of concern for
thiamethoxam is a MOE of 100 or
below, these MOEs are not of concern.

Using the exposure assumptions
described in this unit for short-term

exposures, EPA has concluded the
combined short-term food, water, and
residential exposures for clothianidin
result in aggregate MOEs of 1,700 for the
general U.S. population; 480 for all
infants (<1 year); 380 for children 1 to

2 years; 500 for children 3-5 years; 1,400
for children 6-12 years; 2,200 for youth
13-19 years, adults 20-49 years, and
females 13-49 years; 2,100 for adults
50+ years. Because EPA’s level of
concern for clothianidin is a MOE of
100 or below, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Thiamethoxam is currently registered
for uses that could result in
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
intermediate-term residential exposures
to thiamethoxam.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures result
in aggregate MOEs of 380 for the general
U.S. population; 540 for all infants (<1
year); 480 for children 1 to 2 years; 500
for children 3-5 years; 370 for children
6-12 years; 380 for youth 13-19 years,
adults 20-49 years, adults 50+ years, and
females 13-49 years. Because EPA’s
level of concern for thiamethoxam is a
MOE of 100 or below, these MOEs are
not of concern.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures for clothianidin
result in aggregate MOEs of 1,700 for the
general U.S. population; 480 for all
infants (<1 year); 380 for children 1 to
2 years; 500 for children 3-5 years; 1,400
for children 6-12 years; 2,200 for youth
13-19 years, adults 20-49 years, and
females 13-49 years; 2,100 for adults
50+ years. Because EPA’s level of
concern for clothianidin is a MOE of
100 or below, these MOEs are not of
concern.

5. Aggregate cancer risk for U.S.
population. The Agency has classified
thiamethoxam as not likely to be a
human carcinogen based on convincing
evidence that a non-genotoxic mode of
action for liver tumors was established
in the mouse and that the carcinogenic
effects are a result of a mode of action
dependent on sufficient amounts of a
hepatotoxic metabolite produced

persistently. Therefore, thiamethoxam is
not expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
thiamethoxam or clothianidin residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high-performance liquid
chromatography/ultraviolet (HPLC/UV)
or mass spectrometry (MS)) is available
to enforce the tolerance expression.

The method may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

For further details, refer to the
document “Thiamethoxam. Petition to
Establish a Permanent Tolerance for
Residues of the Insecticide Resulting
from Food/Feed Use as a Seed
Treatment on Bulb Onions. Response to
Data Gaps from Conditional Registration
of Various Food/Feed Crops (as
Specified in HED Memo D281702; M.
Doherty; 17 April 2007). Summary of
Analytical Chemistry and Residue
Data,” available in the docket EPA-HQ-
OPP-2009-0737, at http://
www.regulations.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level. The
Codex has not established a MRL for
thiamethoxam.

V. Conclusion

Therefore, tolerances are established
for residues of thiamethoxam (3-[(2-
chloro-5-thiazolyl)methyl]tetrahydro-5-
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methyl-N-nitro-4H-1,3,5-oxadiazin-4-
imine) and its metabolite CGA-322704
[N-(2-chloro-thiazol-5-ylmethyl)-N*-
methyl-N"-nitro-guanidine], in or on
onion, dry bulb at 0.03 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory

Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII.Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 14, 2010.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.565 is amended by
alphabetically adding the following
commodity to the table in paragraph (a)
to read as follows:

§180.565 Thiamethoxam; tolerances for
residues.

(a) * * *

Commodity

Parts per million

Onion, dry bulb

0.03

* * * * *

[FR Doc. 2010-15035 Filed 6—-22-10; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[EPA-R01-RCRA-2010-0468; FRL-9165-8]

Massachusetts: Final Authorization of
State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Immediate final rule.

SUMMARY: The Commonwealth of
Massachusetts has applied to EPA for
final authorization of certain changes to
its hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA has determined that
these changes satisfy all requirements
needed to qualify for final authorization
and is authorizing the State’s changes
through this immediate final action.

DATES: This final authorization will
become effective on August 23, 2010
unless EPA receives adverse written
comment by July 23, 2010. If EPA
receives such comment, it will publish

a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take immediate effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
RCRA-2010-0468, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: biscaia.robin@epa.gov.

e Fax:(617) 918—-0642, to the
attention of Robin Biscaia.

e Mail: Robin Biscaia, RCRA Waste
Management Section, Office of Site
Remediation and Restoration (OSRR 07—
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1), EPA New England—Region 1, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912.

e Hand Delivery or Courier: Deliver
your comments to: Robin Biscaia, RCRA
Waste Management Section, Office of
Site Remediation and Restoration
(OSRR 07-1), EPA New England—
Region 1, 5 Post Office Square, Suite
100, Boston, MA 02109-3912. Such
deliveries are only accepted during the
Office’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Identify your comments
as relating to Docket ID No. EPA-R01—
RCRA-2010-0468. EPA’s policy is that
all comments received will be included
in the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or claimed to be other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
www.regulations.gov or e-mail. The
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/dockets/index.htm.

Docket: EPA has established a docket
for this action under Docket ID No.
EPA-R01-RCRA-2010-0468. All
documents in the docket are listed on
the www.regulations.gov web site.
Although it may be listed in the index,
some information might not be publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on

the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the following two locations: (i)
Massachusetts Department of
Environmental Protection, Business
Compliance Division, One Winter
Street—8th Floor, Boston, MA 02108,
business hours Monday through Friday
9 a.m. to 5 p.m., tel: (617) 556—1096;
and (ii) EPA Region I Library, 5 Post
Office Square, 1st Floor, Boston, MA
02109-3912, by appointment only, (617)
918-1990.

FOR FURTHER INFORMATION CONTACT:
Robin Biscaia, Hazardous Waste Unit,
RCRA Waste Management Section,
Office of Site Remediation and
Restoration (OSRR 07-1), EPA New
England—Region 1, 5 Post Office
Square, Suite 100, Boston, MA 02109—
3912; telephone number: (617) 918—
1642; fax number: (617) 918-0642, e-
mail address: biscaia.robin@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why are revisions to State programs
necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What decisions have we made in this
rule?

We have concluded that
Massachusetts’s application to revise its
authorized program meets all of the
statutory and regulatory requirements
established by RCRA. Therefore, we
grant Massachusetts final authorization
to operate its hazardous waste program
with the changes described in the
authorization application. The
Massachusetts Department of
Environmental Protection (MassDEP)
has responsibility for permitting
Treatment, Storage, and Disposal
Facilities (TSDFs) within its borders and
for carrying out the aspects of the RCRA
program covered by its revised program
application, subject to the limitations of

the Hazardous and Solid Waste
Amendments of 1984 (HSWA). New
Federal requirements and prohibitions
imposed by Federal regulations that
EPA promulgates under the authority of
HSWA take effect in authorized States
before they are authorized for the
requirements. Thus, EPA will
implement any such requirements and
prohibitions in Massachusetts,
including issuing permits, until the
State is granted authorization to do so.

C. What is the effect of this
authorization decision?

The effect of this decision is that a
facility in Massachusetts subject to
RCRA will now have to comply with the
authorized State requirements instead of
the equivalent Federal requirements in
order to comply with RCRA.
Massachusetts has enforcement
responsibilities under its State
hazardous waste program for violations
of such program, but EPA also retains its
full authority under RCRA sections
3007, 3008, 3013, and 7003, which
includes, among others, authority to:

e Perform inspections, and require
monitoring, tests, analyses or reports

¢ Enforce RCRA requirements and
suspend or revoke permits

o Take enforcement actions

This action does not impose
additional requirements on the
regulated community because the
regulations for which Massachusetts is
being authorized by today’s action are
already effective under State law, and
are not changed by today’s action.

D. Why wasn’t there a proposed rule
before this rule?

EPA did not publish a proposal before
today’s rule because we view this as a
routine program change and do not
expect adverse comments that oppose
this approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize the State
program changes.

E. What happens if EPA receives
comments that oppose this action?

If EPA receives comments that oppose
this authorization, we will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
the State program changes on the
proposal mentioned in the previous
paragraph. We will then address all
public comments in a later final rule
based upon this proposed rule that also
appears in today’s Federal Register. You
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may not have another opportunity to
comment. If you want to comment on
this authorization, you should do so at
this time.

If we receive adverse comments that
oppose only the authorization of a
particular change to the State hazardous
waste program, we will withdraw that
part of this rule but the authorization of
the program changes that the comments
do not oppose will become effective on
the date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective, and which part is
being withdrawn.

F. What has Massachusetts previously
been authorized for?

The Commonwealth of Massachusetts
initially received Final Authorization on
January 24, 1985, effective February 7,
1985 (50 FR 3344), to implement its
base hazardous waste management
program. This authorized base program
generally tracked Federal hazardous
waste requirements through July 1,
1984. In addition, the EPA previously
has authorized particular Massachusetts
regulations which address several of the
EPA requirements adopted after July 1,
1984. Specifically, on September 30,
1998, the EPA authorized Massachusetts
to administer the Satellite
Accumulation rule, effective November
30, 1998 (63 FR 52180). Also, on
October 12, 1999, the EPA authorized
Massachusetts to administer the
Toxicity Characteristics rule (except
with respect to Cathode Ray Tubes), and
the Universal Waste rule, effective
immediately (64 FR 55153). On
November 15, 2000, the EPA granted
interim authorization for Massachusetts
to regulate Cathode Ray Tubes under the
Toxicity Characteristics rule through
January 1, 2003, effective immediately
(65 FR 68915). This interim
authorization subsequently was
extended to run through January 1, 2006
(67 FR 66338, October 31, 2002) which
was then further extended until January
1, 2011 (70 FR 69900, November 18,
2005). On March 12, 2004, EPA
authorized the State for updates to its
hazardous waste program which
generally track Federal requirements
through the July 1, 1990 edition of Title
40 of the Code of Federal Regulations
(and in some cases beyond), with
respect to definitions and miscellaneous
provisions, provisions for the
identification and listing of hazardous
wastes and standards for hazardous
waste generators; it also approved a
State-specific modification to the
Federal hazardous waste regulations
regarding recyclable materials under an
ECOS flexibility project; and finally it

approved Massachusetts site-specific
regulations developed under the Project
XL, New England Universities
Laboratories XL Project (69 FR 11801,
March 12, 2004), effective immediately.
On January 31, 2008 EPA authorized
Massachusetts for revisions to the state’s
hazardous waste management program
addressing Federal requirements for
Corrective Action, Radioactive Mixed
Waste, and the Hazardous Waste
Manifest revisions; the authorization
also addressed various changes the state
had recently made to its base program
regulations, including the hazardous
waste exemption for dredged material
regulated under the Federal Clean Water
Act, requirements relating to elementary
neutralization, an exemption for dental
amalgam being recycled, a State
regulation which allows for the waiving
of state requirements that are more
stringent than the Federal RCRA
counterparts, updates to interim status
facilities requirements and, finally, an
extension of the special regulations
governing the New England
Universities’ Laboratories XL project (73
FR 5753, January 31, 2008), effective
March 31, 2008.

G. What changes are we authorizing
with this action?

On June 3, 2010, Massachusetts
submitted a final complete program
revisions application seeking
authorization for its changes in
accordance with 40 CFR 271.21. In
particular, Massachusetts is seeking
authorization for the Land Disposal
Restrictions element of the RCRA
program. Massachusetts also is seeking
authorization for other updates and
revisions to its RCRA program.

The State’s authorization application
includes a copy of MassDEP’s
Hazardous Waste Regulations, effective
April 16, 2010, checklists comparing the
Federal and state regulations and an
Attorney General’s Statement.

We are now making an immediate
final decision, subject to reconsideration
only if we receive written comments
that oppose this action, that
Massachusetts’ hazardous waste
revisions satisfy all of the requirements
necessary to qualify for final
authorization. Therefore, we grant
Massachusetts final authorization for
the program changes identified below.
Note, the Federal requirements are
identified by their rule revision
checklist (CL) number or by direct
reference to a Federal regulation, and
are followed by the corresponding State
regulatory analogs from the
Massachusetts Hazardous Waste
regulations, 310 CMR 30.0000, as in
effect on April 16, 2010.

With respect to the Land Disposal
Restrictions (LDR) element of the RCRA
program, we are authorizing the
Massachusetts regulations listed below
which relate to the Federal Land
Disposal Restriction LDR rule revision
checklists or portions thereof identified
in the Special Consolidated Checklist
for the LDR rules as of June 30, 1992 as
well as the Special Consolidated
Checklist for the Phases I-IV LDRs as of
December 31, 2002: Federal—CL 34 [51
FR 40572, November 7, 1986, 52 FR
21010, June 4, 1987]; CL 39 [52 FR
25760, July 8, 1987, 52 FR 41295,
October 27, 1987]; CL 50 [53 FR 31138,
August 17, 1988, 54 FR 8264, February
27,1989]; CL 62 [54 FR 18836, May 2,
1989]; CL 63 [54 FR 26594, June 23,
1989]; CL 66 [54 FR 36967, September
6, 1989, 55 FR 23935, June 13, 1990]; CL
78 [55 FR 22520, June 1, 1990]; CL 83
[56 FR 3864, January 31, 1991]; CL 95
[56 FR 41164, August 19, 1991]; CL 102
[57 FR 8086, March 6, 1992]; CL 103 [57
FR 20766, May 15, 1992]; CL 106 [57 FR
28628, June 26, 1992]; CL 109 [57 FR
37194, August 18, 1992]; CL 116 [57 FR
47772, October 20, 1992]; CL 123 [58 FR
28506, May 14, 1993]; CL 124 [58 FR
29860, May 24, 1993]; CL 136 [59 FR
43496, August 24, 1994]; CL 137 [59 FR
47982, September 19, 1994, 60 FR 242,
January 3, 1995]; CLs 142A—142E [60 FR
25492, May 11, 1995]; CL 151 [61 FR
15566, April 8, 1996, 61 FR 15660, April
8, 1996, 61 FR 19117, April 30, 1996, 61
FR 33680, June 28, 1996, 61 FR 36419,
July 10, 1996, 61 FR 43924, August 26,
1996, and 62 FR 7502, February 19,
1997]; CL 155 [62 FR 1992, January 14,
1997]; CL 157 [62 FR 25998, May 12,
1997]; Revision CL 159 [62 FR 32974,
June 17, 1997]; CL 160 [62 FR 37694,
July 14, 1997]; CL 161 [62 FR 45568,
August 28, 1997]; CL 162 [62 FR 64504,
December 5, 1997]; CLs 167A, 167B,
167C and 167C.1 [63 FR 28556, May 26,
1998, 63 FR 31266, June 8, 1998]; CL
169 [63 FR 42110, August 6, 1998; 63 FR
54356, October 9, 1998]; CL 170 [63 FR
46332, August 31, 1998]; CL 171 [63 FR
47410 (September 4, 1998)]; CL 172 [63
FR 48124, September 9, 1998]; CL 173
[63 FR 51254, September 24, 1998]; CL
179 [64 FR 2548, May 11, 1999]; CL 181
[64 FR 36466, July 6, 1999]; CL 182 [64
FR 52828, September 30, 1999]; CL 183
[64 FR 56469, October 20, 1999]; CL 185
[65 FR 14472, March 17, 2000]; CL 187
[64 FR 36365, June 8, 2000]; CL 189 [65
FR 67068, November 8, 2000]; CL 190
[65 FR 81373, December 26, 2000]; CL
192B [66 FR 27266, May 16, 2001]; CL
195 [66 FR 58258, November 20, 2001,
67 FR 17119, April 9, 2002]; CL 200 [67
FR 48393, July 24, 2002] and CL 201 [67
FR 62618, October 7, 2002]: State—310
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CMR 3.10, 3.14, 30.010 (definitions of
“containment building,” “debris,”
“hazardous constituent or constituents,”
“hazardous debris,” “land disposal,”
“miscellaneous unit,” “pile,” “PCBs or
polychlorinated biphenyls”), 30.002,
30.003, 30.010 (intro.), 30.012(1),
30.099(1), 30.099(3), 30.099(6)(a),
30.099(6)(b), 30.099(6)(c), 30.099(6](g),
30.099(6)(h), 30.099(6)(i), 30.099(6)(j),
30.099(6)(q), 30.099(6)(t), 30.101,
30.103(1), 30.103(2) with respect to
Federal wastes, 30.103(3),
30.104(2)(e)2(a)—(b), 30.104(2)(e)(3),
30.104(2)(w), 30.104(3)(a), 30.140(1)(1),
30.106(1), 30.122(1), 30.122(1)(c) and
(d), 30.122(2), 30.123(2), 30.124(2),
30.125(2), 30.131 (addition of F039),
30.133(1)(c), 30.136(1)(c), 30.141(1),
30.162, 30.231(1) as it relates to
Federally regulated materials, 30.231(6),
30.294(2), 30.301(3), 30.302(3)—(5),

30.302(1)—(5), 30.340(1), 30.340(2),
30.340(4), 30.341(2), 30.351(1)(b),
30.351(1)(c), 30.351(1)(d), 30.351(10)(h),
30.353(1)(b)—(c), 30.353(2), 30.353(3),
30.353(6)(c), 30.408(2), 30.501(1),
30.501(2)(h), 30.513(1)(a)—(b),
30.513(2)(a)5, 30.513(2)(a)6.a.~c.,
30.542(2)(c), 30.542(2)(1)(1)-(3),
30.542(2)(j)—(0), 30.591, 30.601(1),
30.602(16), 30.616(1)(a)-(b), 30.628(1),
30.629(1)—(2), 30.630, 30.630(5),
30.646(1)(a)—(b), 30.657(1)(a)-(b), 30.700
(intro.), 30.750(1)(a)—(b), 30.750(1)(c)2,

30.750(1)(c)3, 30.750(2)(a)—(h),
30.750(3)(a) Table 1, 30.750(3)(b) Table
2, 30.750(3)(c) Table 3, 30.750(3)(d)1—-
15, 30.804(28), 30.804(5), 30.829, 30.852
Table (B.1.b, B.1.c and H.1),
30.901(1)(a), 30.903, 30.905, 30.1103(2).

Because Massachusetts has not yet
adopted certain waste listings that were
promulgated under the authority of the
Hazardous and Solid Waste
Amendments (HSWA), we are not
authorizing the Commonwealth for
Land Disposal Restrictions related to
these wastes at this time. As such, EPA
will retain authority over the following
hazardous waste listings until the State
adopts and is granted authorization in a
future rulemaking: F032 (Wood
Preserving Wastes); K141, K142, K143,
K144, K145, K147, and K148 (Coke By-
Product Wastes); K156, K157, K158,
K159, K161, P127, P128, P185, P188,
P189, P190, P191, P192, P194, P196,
P197, P198, P199, P201, P202, P203,
P204, P205, U271, U278, U279, U280,
U364, U367, U372, U373, U387, U389,
U394, U395, U404, U409, U410, and
U411 (Carbamate Wastes); K169, K170,
K171 and K172 (Petroleum Refining
Wastes); K174 and K175 (Organic
Chemicals); and, K176 and K177
(Inorganic Chemicals). Regulated
entities in Massachusetts will need to

comply with the LDR requirements for
these wastes, but it is the Federal rather
than the State LDR requirements that
will continue to apply.

We also are authorizing the following
other updates and revisions to the
Massachusetts RCRA program: Federal:
CL 3—Interim Status Standards
Applicability [48 FR 52718-52720,
November 22, 1983]—State: 30.099(1);
Federal: CL 10—Interim Status
Standards Applicability [49 FR 46094—
46095, November 21, 1984]—State:
30.099(1); Federal: CL 15—Interim
Status Standards for Treatment, Storage,
and Disposal Facilities [50 FR 16044—
16048, April 23, 1985]—State:
30.099(6)(b)8, 30.099(6)(g), 30.099(6)(i),
30.099(6)(j), and 30.630; Federal:
interim status facility requirements at 40
CFR part 265—State: editorial change at
30.099(4)(b); Federal: requirements
under subpart N, Landfills, 40 CFR
265.300 to 265.316—State: editorial
change at 30.099(6)(j); Federal: interim
status requirements under subpart O,
Incinerators, 40 CFR 265.340 to
265.352—State: updated incorporation
of Federal requirements by reference at
30.099(6)(k); Federal: interim status
requirements under subpart P, Thermal
Treatment, 40 CFR 265.370 to 265.383—
State: updated incorporation of Federal
requirements by reference at
30.099(6)(1); Federal: interim status
requirements under subpart Q,
Chemical, Physical and Biological
Treatment, 40 CFR 265.400 to 265.406—
State: updated incorporation of Federal
requirements by reference at
30.099(6)(m); Federal: interim status
requirements under subpart AA, Air
Emission Standards for Process Vents,
40 CFR 265.1030 to 265. 1035—State:
updated incorporation of Federal
requirements by reference at
30.099(6)(0); Federal: interim status
requirements under subpart BB—Air
Emission Standards for Equipment
Leaks, 40 CFR 265.1050 to 265.1064—
State: updated incorporation of Federal
requirements by reference at
30.099(6)(p); Federal: requirements
relating to subpart S, 40 CFR 264.552
(Corrective Action Management Units),
§ 264.553 (Temporary Units), and
§ 264.554 (Staging Piles)—State:
specification that interim status
facilities are subject to such additional
requirements at 30.099(6)(s); Federal:
subpart CC, Air Emission Standards for
Tanks, Surface Impoundments and
Containers, at interim status facilities,
40 CFR 265.1080 to 265.1090—State:
30.099(6)(u); Federal: corrective action
requirements at 40 CFR 264.101—State:
updated incorporation of Federal
regulations by reference at

30.099(13)(d); Federal: CL 16—Paint
Filter Test [50 FR 18370-18375, April
30, 1985]—State: 30.099(6)(a)(1) and (2),
30.099(6](j), 30.629(1) and (2),
30.513(2)(a)5, and 30.542(c) and (g);
Federal: CL 17A—Small Quantity
Generators [50 FR 28702, July 15,
1985]—State: portions not previously
authorized, 30.102(2)(c), 30.405(9),
30.801(1) and (2), and 30.099(2)(a)1 and
2; Federal: CL 17B—Delisting [54 FR
27114, June 27, 1989]—State: 30.142(1)
and (2); Federal: CL 17E—Location
Standards for Salt Domes, Salt Beds,
Underground Mines and Caves [50 FR
28702, ]uly 15, 1985]—State: 30.707 and
30.099(10); Federal: CL 17F—Liquids in
Landfills I [51 FR 19176, May 28,
1986]—State: 30.629, 30.620(1),
30.099(6)(j), and 30.804(19)(g); Federal:
CL 17G—Dust Suppression [50 FR
28702, ]uly 15, 1985]—State: 30.231(1)
and 30.205(13) as it relates to Federally
regulated materials; Federal: CL 177M—
Pre-construction Ban [50 FR 28702, July
15, 1985]—State: 30.801, 30.801(12),
and 30.501(3); Federal: CL 17N—Permit
Life [50 FR 28702, July 15, 1985]—State:
30.827, 30.851(3), and 30.851(3)(a)3;
Federal: CL 17S—Exposure Information
[50 FR 28702, ]uly 15, 1985]—State:
30.804, 30.804(18)(n), and 30.804(19)(n);
Federal: CL 23—Generators of 100 to
1000 kg Hazardous Waste [51 FR 10146—
10176, March 24, 1986]—State: portions
not previously authorized, 30.102(2)(c),
30.405(9), 30.801(1) and (2), and
30.099(2)(a)1 and 2; Federal: CL 25—
Codification Rule, Technical Correction
[51 FR19176-19177, May 28, 1986]—
State: 30.099(6)(j); Federal: CL 40—List
(Phase 1) of Hazardous Constituents for
Ground-water Monitoring [52 FR
25942-25953, ]uly 9, 1987]—State:
30.161, 30.664(6)(a), 30.664(7)(b),
30.664(7)(d), 30.671(6) and
30.804(23)(d)2; Federal: CL 44E—Permit
as a Shield Provision [52 FR 45788—
45799, December 1, 1987]—State:
30.812 and 30.851(3)(a)3; Federal: CL
44F—Permit Conditions to Protect
Human Health and the Environment [52
FR 45788-45799, December 1, 1987]—
State: 30.804 (intro.) and 30.827;
Federal: CL 45 and 59—Hazardous
Waste Miscellaneous Units and
Corrections [52 FR 46946, December 10,
1987, and 54 FR 615, January 9, 1989]—
State: 30.010 definition of “landfill” and
“miscellaneous unit,” 30.502(1)(f),
30.515(2)(c), 30.542[2](g), 30.582,
30.583(1)(h), 30.585, 30.592(1)(a) and
(b), 30.593(1), 30.606, 30.661(1) and (4),
30.700, 30.701, 30.701(7), 30.804(8),
(12), (13) and (27), 30.901(1)(b),
30.903(1), 30.905(1), and 30.908(2);
Federal: CL 52—Hazardous Waste
Management System; Standards for
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Hazardous Waste Storage and Treatment
Tank Systems [53 FR 34079, September
2, 1988]—State: 30.010, 30.099(6)(b) and
(6)(b)8, 30.099(6)(f), 30.585, 30.691(1)
and (2), and 30.694(6)(c); Federal: CL 81
and 89—Petroleum Refinery Primary
and Secondary Oil/Water/Solids
Separation Sludge Listings (F037 and
F038) and Amendments [55 FR 46354,
November 2, 1990, as amended at 55 FR
51707, December 17, 1990 and 56 FR
21955, May 13, 1991]—State: 30.130;
30.131; and 30.162; Federal: CL 86—
Removal of Strontium Sulfide from the
List of Hazardous Wastes [56 FR 7567,
February 25, 1991]—State: 30.136 and
30.160; Federal: CL 115—Chlorinated
Toluenes Production Waste Listing [57
FR 47376, October 15, 1992]—State:
30.132 and 30.162; Federal: CL 132—
Wood Surface Protection, Correction [59
FR 28484, June 2, 1994]—State:
30.012(1)(k); Federal: CL 140—portions
relating to waste listing for P188,
Physostigmine Salicylate and P204,
Physostigmine [60 FR 7824, February 9,
1995 as amended at 60 FR 19165, April
17,1995 and at 60 FR 25619, May 12,
1995]—State: 30.136 and 30.160;
Federal: CL 192A—Mixture and
Derived-From Rules Revisions, only as
it relates to medicinal nitroglycerin, and
the conditional exemption for low-level
mixed waste [66 FR 27266, May 16,
2001]—State: 30.104(2)(v) and
30.104(3)(g); Federal: CL. 193—Change
of Official EPA Mailing Address [66 FR
34374, June 28, 2001]—State:
30.012(1)(k); Federal: CL 206—Non-
wastewaters from Dyes and Pigments
Waste Listing [70 FR 9138, February 24,
2005 as amended at 70 FR 35032, June
16, 2005]—State: 30.132, 30.160, 30.162,
and 30.750(1)(a); Federal: CL 207—
Uniform Hazardous Waste Manifest
Revisions, [70 FR 10776, March 4,
2005]—State: corrections to previously
authorized State definitions in 30.010;
Federal: dredged material exemption at
40 CFR 261.4(g)—State: formatting
corrections to previously authorized
State regulations 30.104(3)(f)-(g);
Federal: conditional exemption of waste
pickle liquor sludge at 40 CFR
261.3(c)(2)(ii)(A)—State: 30.104(2)(e)(1);
Federal: 40 FR 261.4(b), solid wastes
which are not hazardous—State:
updated incorporation of Federal
requirements at 30.104(2)(m); Federal:
listing criteria at 40 CFR 261.11—State:
updated incorporation of Federal
requirements by reference at
30.112(1)(b) and (c); Federal: Appendix
I to 40 CFR part 261 regarding
representative sampling methods—
State: clarification at 30.151 that the
Department incorporates by reference
Appendix I to 40 CFR part 261; Federal:

test method for determining the
characteristic of ignitability at 40 CFR
261.21(a)(1)—State: update to reference
at 30.152(1)(a) to reflect incorporation of
reference at 30.012; Federal: test
methods for corrosivity at 40 CFR
261.22(a)—State: update to test methods
and references at 30.153(1) and (2);
Federal: reference to test method 9095B
in EPA publication SW—-846 (paint filter
liquids test) at 40 CFR part
260.11(c)(3)—State: modification of
30.156 to reflect current paint filter test
method; Federal: exports of industrial
ethyl alcohol for reclamation at 40 CFR
261.6(a)(3)(i)(A) and (B)—State: updated
incorporation of Federal requirements
by reference at 30.212(2); Federal: 40
CFR 262.21—State: updated
incorporation of Federal requirements
by reference at 30.316; Federal: Waste
minimization certification at 40 CFR
262.27—State: updated incorporation of
Federal requirements by reference at
30.317; Federal: 40 CFR part 262,
subparts E and F regarding imports and
exports of hazardous waste—State:
updated incorporations of Federal
requirements by reference at 30.361(1)
and (2); Federal: 263.20(a)(2) relating to
exports—State: updated incorporation
of Federal requirements by reference at
30.405(8); Federal: 40 CFR 263.30(c)—
State: update of 30.413(2)(b)—(c);
Federal: 40 CFR 264.1(g)(3)—State:
update of 30.501(2)(a) and 30.601(2)(a);
Federal 40 CFR 264.1(g)(6)—State:
clerical error correction at 30.501(2)(d);
Federal: 40 CFR 264.56(a)—State:
clerical error corrections at
30.524(6)(c)1; Federal: 40 CFR 264.70
relating to manifests—State: update of
30.541; Federal: 40 CFR 262.41(a)(6),
264.75(h), and 265.75(h) related to
toxicity and waste reduction under
biennial reporting—State: general
update of 30.542(2)(h); Federal:
Corrective Action requirements related
to 40 CFR 264.101, 264.552, 264.553
and 40 CFR 265.121—State: update of
incorporated Federal references at
30.602(9), 30.602(10)(c)3, 30.602(12)
and 30.602(13); Federal: 40 CFR
264.1(g)(10)—State: clerical error
correction at 30.603(1)(a); Federal: 40
CFR 264.221(b) regarding surface
impoundments—State: update of
30.613(4)(a)1-3; Federal: 40 CFR
264.251(a)(2)—State: clerical error
correction at 30.641(1)(b); Federal: 40
CFR 264.273(d)—State: clerical error
correction at 30.654(6); Federal: 40 CFR
264.193—State: clerical error correction
at 30.694(4)(a)2; Federal: Facility
location standards at 40 CFR 264.18—
State: update to provisions at 30.700
(intro.), 30.701 (intro.), 30.701(7)(a) and
30.703 (Figure, clerical error correction);

Federal: 40 CFR 270.1(c)(3)(i),
exclusions from requirement to obtain a
Part B permit—State: general update at
30.801(11); Federal: Content of Part B at
40 CFR 270.14(b)(2)—State: update of
30.804(5) to include hazardous debris;
Federal: 40 CFR 270.14(c) Content of
Part B, additional requirements—State:
updated incorporation of Federal
groundwater monitoring requirements at
40 CFR 265.90-265.94 by reference at
30.804(23)(a); Federal: 40 CFR
264.144(b) regarding annual inflation
adjustment of cost estimate for post-
closure care—State: revision at
30.905(2) to reflect time frame
consistent with Federal requirement;
Federal: hazardous waste requirements
in 40 CFR parts 260 to 279—State:
30.004 (effective dates for all state
regulations utilized to meet these
Federal requirements and 30.011
(general updated incorporation of
Federal requirements by reference).

Today’s final authorization of State
regulations and regulation changes is in
addition to the previous authorizations
of State regulations which remain part
of the authorized program.

H. Where are the revised State rules
different from the Federal rules?

The most significant differences
between the State rules being authorized
and the Federal rules are summarized
below. It should be noted that this
summary does not describe every
difference, or every detail regarding the
differences that are described. Members
of the regulated community are advised
to read the complete regulations to
ensure that they understand all of the
requirements with which they will need
to comply.

A further explanation regarding why
the EPA is today classifying certain
State regulations as more stringent
versus other State regulations as broader
in scope than the Federal regulations is
provided in a memorandum entitled
“More Stringent and Broader in Scope
Determinations Made in 2010
Massachusetts RCRA Program
Authorization,” by Jeffry Fowley of the
Office of Regional Counsel, dated June
2010. This memorandum has been
placed in the administrative record and
is available upon request.

In addition to the differences between
the State regulations and the Federal
regulations as of July 1, 2008, described
in items 1 and 2, below, the State rules
are different from the current (2010)
Federal rules in that the State has not
adopted the EPA’s Definition of Solid
Waste (DSW) Rule, which took effect at
the Federal level on December 29, 2008.
Since today’s authorization of the State
regulations addresses Federal
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requirements only through July 1, 2008,
and since the EPA currently is
considering whether to revise the DSW
Rule, this authorization rulemaking
does not address the extent to which not
adopting the DSW makes particular
State requirements more stringent
versus broader in scope. Rather,
consideration of this matter is deferred.

1. More Stringent Provisions

There are aspects of the
Massachusetts program which are more
stringent than the Federal program.
Pursuant to 40 CFR 271.1(i)(1), all of
these more stringent requirements are,
or will become, part of the Federally
enforceable RCRA program when
authorized by the EPA and must be
complied with in addition to the State
requirements which track the minimum
Federal requirements. These more
stringent State requirements include the
following: (a) The use of underground
injection as a means of land disposal is
prohibited within Massachusetts. Thus,
in adopting the LDR requirements,
Massachusetts did not adopt any
provisions allowing such use of
underground injection; (b)
Massachusetts regulates hazardous
waste pesticides discarded by farmers
under its universal waste regulations,
rather than tracking only the minimum
Federal requirements in 40 CFR 262.70.
Thus, in adopting the LDR
requirements, Massachusetts did not
adopt the exemption from LDR
requirements for these hazardous waste
pesticides; (c) Massachusetts does not
allow the land disposal of lab packs, or
ignitable or reactive hazardous wastes,
within Massachusetts. Thus, in adopting
the LDR requirements, Massachusetts
did not adopt any provisions allowing
for such land disposal of these wastes;
(d) The waiver and variance provisions
for surface impoundments in 40 CFR
268.4(a)(3)(ii) and (iii) are inapplicable
in Massachusetts. Also, variances from
the treatment standards in 40 CFR
268.44(h) through (o) are not granted by
Massachusetts; (e) Massachusetts
generally does not allow generators to
treat without permits/licenses in
containers and tanks. Thus, in adopting
the LDR requirements, Massachusetts
did not adopt any provisions allowing
for such treatment; and (f)
Massachusetts does not allow generators
or permitted/licensed facilities to
operate containment buildings. Thus, in
adopting the LDR requirements,
Massachusetts did not adopt any
provisions allowing for such entities to
operate containment buildings.

2. Broader-in-Scope Provisions

There are also aspects of the
Massachusetts program which are
broader in scope than the Federal
program. Pursuant to 40 CFR 271.1(i)(2),
the portions of the State requirements
which are broader in scope are not
authorized by EPA and are not
considered to be part of the Federally
enforceable RCRA program. However,
they are fully enforceable under State
law and must be complied with by
sources in Massachusetts. These
broader-in-scope State requirements
include the following: (a) Massachusetts
has not adopted the mixture and
derived from rule revisions enacted by
EPA on May 16, 2001, at 66 FR 27266,
except that Massachusetts has adopted
an exemption for medicinal
nitroglycerine equivalent to the EPA
exemption. Thus, except for medicinal
nitroglycerine, Massachusetts is
continuing to regulate as listed wastes
the waste mixtures and derived from
wastes excluded from Federal regulation
by the EPA on May 16, 2001.

I. Who handles permits after the
authorization takes effect?

Massachusetts will issue permits for
provisions for which it is authorized
and will administer the permits it
issues. However, EPA will continue to
administer and enforce any RCRA and
HSWA (Hazardous and Solid Waste Act)
permits or portions of permits which it
has issued in Massachusetts prior to the
effective date of this authorization. EPA
will not issue any more new permits, or
new portions of permits, for the
provisions listed in this document
above after the effective date of this
authorization. EPA will continue to
implement and issue permits for any
HSWA requirements for which
Massachusetts is not yet authorized.

J. How does this action affect Indian
country (18 U.S.C. 115) in
Massachusetts?

Massachusetts is not authorized to
carry out its hazardous waste program
in Indian country within the State (land
of the Wampanoag tribe). Therefore,
EPA will continue to implement and
administer the RCRA program in these
lands.

K. What is codification and is EPA
codifying Massachusetts’s hazardous
waste program as authorized in this
rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in

40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart
W for this authorization of
Massachusetts’ program until a later
date.

L. Administrative Requirements

The Office of Management and Budget
has exempted this action (RCRA State
Authorization) from the requirements of
Executive Order 12866 (58 FR 51735,
October 4, 1993); therefore, this action
is not subject to review by OMB. This
action authorizes State requirements
under RCRA 3006 and imposes no
additional requirements beyond those
imposed by State law. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
authorizes pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). For the same reason,
this action also does not significantly or
uniquely affect the communities of
Tribal governments, as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000). This action will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes State requirements as part of
the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997) because it is not
economically significant as it approves
a state program and, thus, does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), EPA grants a
State’s application for authorization as
long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State
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authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2). This
action nevertheless will be effective 60
days after it is published in the Federal
Register because it is an immediate final
rule.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: June 8, 2010.
Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. 2010-15255 Filed 6—22-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-8135]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance

coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
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environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

FDéate (I:ertain
. Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date an;\;eaﬁ;)bllgr}%er
SFHAs
Region |
Massachusetts:
Aquinnah, Town of, Dukes County ....... 250070 | September 7, 1976, Emerg; October 15, | July 6, 2010 ...... July 6, 2010.
1985, Reg; July 6, 2010, Susp.
Edgartown, Town of, Dukes County ..... 250069 | July 7, 1975, Emerg; July 2, 1980, Reg; | ...... [o [o Do.
July 6, 2010, Susp.
Gosnold, Town of, Dukes County ......... 250071 | September 29, 1977, Emerg; June 4, 1980, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Oak Bluffs, Town of, Dukes County ...... 250072 | February 6, 1974, Emerg; July 2, 1980, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Tisbury, Town of, Dukes County ........... 250073 | June 20, 1975, Emerg; June 15, 1984, Reg; | ...... do .o Do.
July 6, 2010, Susp.
West Tisbury, Town of, Dukes County 250074 | March 29, 1978, Emerg; October 15, 1985, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Region I
New Jersey:
Carteret, Borough of, Middlesex County 340257 | April 4, 1973, Emerg; November 15, 1978, | ...... [o [o R Do.
Reg; July 6, 2010, Susp.
Cranbury, Township of, Middlesex 340258 | June 12, 1975, Emerg; May 17, 1982, Reg; | ...... do . Do.
County. July 6, 2010, Susp.
Dunellen, Borough of, Middlesex Coun- 340259 | December 22, 1972, Emerg; April 1, 1977, | ...... do s Do.
ty. Reg; July 6, 2010, Susp.
East Brunswick, Township of, Mid- 340260 | September 15, 1972, Emerg; January 6, | ...... (o [o IR Do.
dlesex County. 1982, Reg; July 6, 2010, Susp.
Edison, Township of, Middlesex County 340261 | October 6, 1972, Emerg; August 16, 1982, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Helmetta, Borough of, Middlesex Coun- 340262 | February 18, 1975, Emerg; October 16, | ...... [o [o R Do.
ty. 1984, Reg; July 6, 2010, Susp.
Highland Park, Borough of, Middlesex 340263 | April 7, 1972, Emerg; June 1, 1977, Reg; | ...... do . Do.
County. July 6, 2010, Susp.
Jamesburg, Borough of, Middlesex 340264 | October 28, 1975, Emerg; May 15, 1984, | ...... do e Do.
County. Reg; July 6, 2010, Susp.
Metuchen, Borough of, Middlesex 340266 | January 14, 1972, Emerg; December 4, | ..... do .o Do.
County. 1979, Reg; July 6, 2010, Susp.
Middlesex, Borough of, Middlesex 345305 | September 25, 1970, Emerg; July 9, 1971, | ...... do s Do.
County. Reg; July 6, 2010, Susp.
Milltown, Borough of, Middlesex County 340268 | February 1, 1974, Emerg; February 4, | ..... [o [o R Do.
1981, Reg; July 6, 2010, Susp.
Monroe, Township of, Middlesex Coun- 340269 | February 25, 1973, Emerg; April 17, 1985, | ...... [o [o R Do.
ty. Reg; July 6, 2010, Susp.
New Brunswick, City of, Middlesex 340270 | September 15, 1972, Emerg; December 4, | ...... do i Do.
County. 1979, Reg; July 6, 2010, Susp.
North Brunswick, Township of, Mid- 340271 | May 13, 1974, Emerg; May 1, 1980, Reg; | ...... [o [o R Do.
dlesex County. July 6, 2010, Susp.
Old Bridge, Township of, Middlesex 340265 | August 13, 1971, Emerg; November 15, | ...... do i Do.
County. 1985, Reg; July 6, 2010, Susp.
Perth Amboy, City of, Middlesex County 340272 | June 25, 1975, Emerg; December 18, 1979, | ...... do e Do.
Reg; July 6, 2010, Susp.
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FDgte (I:ertain
; Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance no Ion_ger
available in
SFHAs
Piscataway, Township of, Middlesex 340274 | December 27, 1974, Emerg; January 18, | ...... do e, Do.
County. 1984, Reg; July 6, 2010, Susp.
Plainsboro, Township of, Middlesex 340275 | April 14, 1975, Emerg; June 19, 1985, Reg; | ...... [o [o R Do.
County. July 6, 2010, Susp.
Sayreville, Borough of, Middlesex 340276 | January 21, 1974, Emerg; March 16, 1981, | ...... (o o JUUUUPR Do.
County. Reg; July 6, 2010, Susp.
South Amboy, City of, Middlesex Coun- 340277 | September 27, 1974, Emerg; December 4, | ...... (o [o TR Do.
ty. 1979, Reg; July 6, 2010, Susp.
South Brunswick, Township of, Mid- 340278 | June 19, 1974, Emerg; December 18, 1985, | ...... do e Do.
dlesex County. Reg; July 6, 2010, Susp.
South Plainfield, Borough of, Middlesex 340279 | September 4, 1973, Emerg; August 1, | ...... do i Do.
County. 1980, Reg; July 6, 2010, Susp.
South River, Borough of, Middlesex 340280 | June 18, 1974, Emerg; June 4, 1980, Reg; | ...... do ..o Do.
County. July 6, 2010, Susp.
Spotswood, Borough of, Middlesex 340282 | October 31, 1973, Emerg; December 18, | ...... (o [o TR Do.
County. 1979, Reg; July 6, 2010, Susp.
Woodbridge, Township of, Middlesex 345331 | September 25, 1970, Emerg; June 2, 1972, | ...... do e Do.
County. Reg; July 6, 2010, Susp.
Region llI
West Virginia:
Davis, Town of, Tucker County ............. 540260 | April 18, 1975, Emerg; July 20, 1984, Reg; | ...... do e Do.
July 6, 2010, Susp.
Hambleton, Town of, Tucker County .... 540192 | July 2, 1975, Emerg; July 20, 1984, Reg; | ...... do e Do.
July 6, 2010, Susp.
Hendricks, Town of, Tucker County ...... 540193 | August 7, 1975, Emerg; August 1, 1987, | ...... do . Do.
Reg; July 6, 2010, Susp.
Parsons, City of, Tucker County ........... 540194 | April 17, 1975, Emerg; August 15, 1979, | ..... do ..o Do.
Reg; July 6, 2010, Susp.
Thomas, City of, Tucker County ........... 540261 | October 16, 1975, Emerg; September 10, | ...... [o [o R Do.
1984, Reg; July 6, 2010, Susp.
Tucker County, Unincorporated Areas .. 540191 | December 23, 1975, Emerg; July 1, 1987, | ...... [o [o R Do.
Reg; July 6, 2010, Susp.
Region IV
Georgia:
Elberton, City of, Elbert County ............. 130077 | April 22, 1975, Emerg; April 15, 1986, Reg; | ...... (o [o TR Do.
July 6, 2010, Susp.
Lincoln County, Unincorporated Areas 130665 | July 15, 2008, Emerg; July 6, 2010, Reg; | ...... do .o Do.
July 6, 2010, Susp.
Mississippi:
Tylertown, Town of, Walthall County .... 280175 | February 27, 1975, Emerg; September 30, | ...... do . Do.
1988, Reg; July 6, 2010, Susp.
Walthall County, Unincorporated Areas 280307 | May 20, 1980, Emerg; August 1, 1986, | ...... do ..o Do.
Reg; July 6, 2010, Susp.
Region V
Ohio:
Green Camp, Village of, Marion County 390374 | August 1, 1975, Emerg; February 4, 1987, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
La Rue, Village of, Marion County ........ 390375 | March 21, 1975, Emerg; February 4, 1987, | ...... do e Do.
Reg; July 6, 2010, Susp.
Marion County, Unincorporated Areas .. 390774 | February 28, 1977, Emerg; February 4, | ...... do . Do.
1987, Reg; July 6, 2010, Susp.
Frazeysburg, Village of, Muskingum 390426 | N/A, Emerg; February 9, 2005, Reg; July 6, | ...... do i Do.
County. 2010, Susp.
Muskingum  County, Unincorporated 390425 | April 28, 1976, Emerg; June 3, 1988, Reg; | ...... do i Do.
Areas. July 6, 2010, Susp.
Philo, Village of, Muskingum County .... 390851 | N/A, Emerg; December 29, 2005, Reg; July | ...... [o [o R Do.
6, 2010, Susp.
Wisconsin: Clark County, Unincorporated 550048 | June 25, 1974, Emerg; August 15, 1990, | ...... do e Do.
Areas. Reg; July 6, 2010, Susp.
Colby, City of, Clark and Marathon 550049 | November 29, 1974, Emerg; September 18, | ...... (o [o TR Do.
Counties. 1985, Reg; July 6, 2010, Susp.
Greenwood, City of, Clark County ........ 550051 | November 11, 1974, Emerg; September 4, | ...... (o [o TR Do.
1985, Reg; July 6, 2010, Susp.
Loyal, City of, Clark County .................. 550052 | August 22, 1974, Emerg; September 4, | ...... do e, Do.
1985, Reg; July 6, 2010, Susp.
Neillsville, City of, Clark County ............ 550053 | January 30, 1974, Emerg; July 17, 1978, | ...... do i Do.

Reg; July 6, 2010, Susp.
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Owen, City of, Clark County .................. 550054 | November 20, 1974, Emerg; July 6, 2010, | ...... [o [ T Do.
Reg; July 6, 2010, Susp.
Thorp, City of, Clark County .................. 550055 | May 9, 1975, Emerg; August 15, 1984, | ...... [o [o R Do.
Reg; July 6, 2010, Susp.
Region VI
Arkansas:
Crittenden  County,  Unincorporated 050429 | May 18, 1983, Emerg; November 1, 1985, | ...... do . Do.
Areas. Reg; July 6, 2010, Susp.
Earle, City of, Crittenden County .......... 050054 | June 20, 1974, Emerg; January 3, 1986, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Edmondson, Town of, Crittenden Coun- 050409 | November 8, 1976, Emerg; March 18, | ...... [o [ T Do.
ty. 1986, Reg; July 6, 2010, Susp.
Horseshoe Lake, Town of, Crittenden 055057 | N/A, Emerg; January 18, 2006, Reg; July 6, | ...... [o [o R Do.
County. 2010, Susp.
Marion, City of, Crittenden County ........ 050345 | July 9, 1975, Emerg; September 1, 1987, | ...... (o [o IR Do.
Reg; July 6, 2010, Susp.
Turrell, City of, Crittenden County ......... 050370 | July 9, 1976, Emerg; February 1, 1988, | ...... do i Do.
Reg; July 6, 2010, Susp.
West Memphis, City of, Crittenden 050055 | June 6, 1974, Emerg; July 16, 1980, Reg; | ...... do . Do.
County. July 6, 2010, Susp.
Region ViI
Kansas:
Manhattan, City of, Pottawatomie and 200300 | January 30, 1974, Emerg; April 1, 1982, | ...... [o [o R Do.
Riley Counties. Reg; July 6, 2010, Susp.
Riley County, Unincorporated Areas ..... 200298 | June 23, 1975, Emerg; April 1, 1982, Reg; | ...... (o [o IR Do.
July 6, 2010, Susp.
Region Vil
Colorado:
Collbran, Town of, Mesa County ........... 080116 | August 12, 1975, Emerg; April 15, 1982, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
De Beque, Town of, Mesa County ........ 080307 | January 25, 1985, Emerg; April 17, 1989, | ...... do e Do.
Reg; July 6, 2010, Susp.
Fruita, City of, Mesa County ................. 080194 | June 5, 1975, Emerg; December 1, 1981, | ...... [o [o R Do.
Reg; July 6, 2010, Susp.
Grand Junction, City of, Mesa County .. 080117 | October 13, 1978, Emerg; January 6, 1983, | ...... do . Do.
Reg; July 6, 2010, Susp.
Mesa County, Unincorporated Areas .... 080115 | July 26, 1973, Emerg; July 3, 1978, Reg; | ...... do ..o Do.
July 6, 2010, Susp.
Palisade, Town of, Mesa County .......... 080198 | September 27, 1982, Emerg; February 5, | ...... do . Do.
1986, Reg; July 6, 2010, Susp.
North Dakota:
Dunseith, City of, Rolette County .......... 380103 | June 2, 1975, Emerg; February 19, 1986, | ...... (o [o T Do.
Reg; July 6, 2010, Susp.
St. John, City of, Rolette County ........... 380106 | July 2, 1975, Emerg; October 1, 1986, Reg; | ...... do . Do.
July 6, 2010, Susp.
Turtle Mountain Band of Chippewa In- 380714 | March 29, 1999, Emerg; July 6, 2010, Reg; | ...... do e Do.
dian Reservation, Rolette County. July 6, 2010, Susp.
South Dakota:
Mission Hill, Town of, Yankton County 460091 | November 28, 1975, Emerg; June 18, 1980, | ...... [o [ R Do.
Reg; July 6, 2010, Susp.
Yankton, City of, Yankton County ......... 460093 | August 22, 1974, Emerg; August 15, 1980, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Yankton County, Unincorporated Areas 460088 | May 16, 1975, Emerg; October 1, 1986, | ...... do e Do.
Reg; July 6, 2010, Susp.
Region X
Washington:
Cheney, City of, Spokane County ......... 530175 | May 1, 1975, Emerg; November 6, 1979, | ...... o [o TR Do.
Reg; July 6, 2010, Susp.
Deer Park, City of, Spokane County ..... 530176 | July 3, 1975, Emerg; December 26, 1979, | ...... (o [o TR Do.
Reg; July 6, 2010, Susp.
Fairfield, Town of, Spokane County ...... 530177 | November 17, 1975, Emerg; October 16, | ...... (o [o TR Do.
1979, Reg; July 6, 2010, Susp.
Medical Lake, City of, Spokane County 530179 | July 2, 1975, Emerg; November 8, 1984, | ...... [o [o R Do.
Reg; July 6, 2010, Susp.
Millwood, City of, Spokane County ....... 530180 | March 3, 1975, Emerg; June 15, 1979, | ..... do . Do.
Reg; July 6, 2010, Susp.
Rockford, Town of, Spokane County .... 530181 | March 15, 1976, Emerg; October 2, 1979, | ...... do e Do.

Reg; July 6, 2010, Susp.
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Spokane, City of, Spokane County ....... 530183 | October 25, 1973, Emerg; August 1, 1980, | ...... o [o TR Do.
Reg; July 6, 2010, Susp.
Spokane Valley, City of, Spokane 530342 | N/A, Emerg; April 1, 2004, Reg; July 6, | ...... o [o TR Do.
County. 2010, Susp.
Spokane County, Unincorporated Areas 530174 | May 30, 1975, Emerg; May 17, 1988, Reg; | ...... do e Do.
July 6, 2010, Susp.

*......do and Do. = Ditto.

Code for reading third column:
Emerg.—Emergency; Reg.—Regular;
Susp.—Suspension.

Dated: June 16, 2010.

Sandra K. Knight,

Deputy Federal Insurance and Mitigation
Administrator, Mitigation.

[FR Doc. 2010-15228 Filed 6—22-10; 8:45 am]|
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1129]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Deputy Federal Insurance and
Mitigation Administrator reconsider the
changes. The modified BFEs may be
changed during the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—2820, or (e-mail)
kevin.long@dhs.gov.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The

community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities. The
changes in BFEs are in accordance with
44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This interim rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:
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Arizona:
Pima .....ccccco...... Town of Marana April 29, 2010; May 6, 2010; | The Honorable Ed Honea, Mayor, Town | September 3, 2010 ......... 040118
(09-09-0233P). The Daily Territorial. of Marana, 11555 West Civic Center
Drive, Marana, AZ 85653.
Pima ............... Unincorporated April 29, 2010; May 6, 2010; | The Honorable Richard Elias, Chairman, | September 3, 2010 ......... 040073
areas of Pima The Daily Territorial. Pima County Board of Supervisors, 130
County (09-09— West Congress, 11th Floor, Tucson, AZ
0233P). 85701.
Pima ......ccccee.. Unincorporated May 7, 2010; May 14, 2010; | The Honorable Richard Elias, Chairman, | September 13, 2010 ....... 040073
areas of Pima The Daily Territorial. Pima County Board of Supervisors, 130
County (09-09—- West Congress, 11th Floor, Tucson, AZ
2406P). 85701.
California: Amador ... | City of lone (09—-09— | May 7, 2010; May 14, 2010; | The Honorable Skip Schaufel, Mayor, City | September 13, 2010 ....... 060016
0177P). Amador Leader-Dispatch. of lone, 1 East Main Street, lone, CA
95640.
Colorado: Adams City of Westminster May 6, 2010; May 13, 2010; | The Honorable Nancy McNally, Mayor, | September 10, 2010 ....... 080008
and Jefferson. (10-08-0363P). Westminster Window. City of Westminster, 4800 West 92nd
Avenue, Westminster, CO 80031.
Connecticut: Hartford | Town of Windsor November 13, 2009; November | The Honorable Steven N. Wawruck, Jr., | November 4, 2009 .......... 090042
Locks (09-01— 20, 2009; Hartford Courant. First Selectman, Town of Windsor
0574P). Locks, 50 Church Street, Windsor
Locks, CT 06096.
Florida:
Lake ....ccoceernnne Unincorporated May 6, 2010; May 13, 2010; | The Honorable Jennifer Hill, Commis- | September 10, 2010 ....... 120421
areas of Lake Daily Commercial. sioner, District 1, P.O. Box 7800,
County (09-04— Tavares, FL 32778.
7272P).
Monroe ............. Unincorporated April 30, 2010; May 7, 2010; | The Honorable Mario Digennaro, Com- | April 28, 2010 125129
areas of Monroe Key West Citizen. missioner, District 4, 9400 Overseas
County (10-04— Highway, Suite 210, Marathon, FL
1955P). 33050.
Monroe ............. Unincorporated April 30, 2010; May 7, 2010; | The Honorable Mario Digennaro, Com- | April 26, 2010 125129
areas of Monroe Key West Citizen. missioner, District 4, 9400 Overseas
County (10-04— Highway, Suite 210, Marathon, FL
2350P). 33050.
St. Johns .......... Unincorporated April 26, 2010; May 3, 2010; | Mr. Michael Wanchick, St. Johns County | August 31, 2010 ............. 125147
areas of St. Johns St. Augustine Record. Administrator, 500 San Sebastian View,
County (09-04— St. Augustine, FL 32084.
2501P).
Volusia .............. City of DeLand (09— | November 9, 2009; November | The Honorable Robert F. Apgar, Mayor, | March 16, 2010 .............. 120307
04-0784P). 16, 2009; The Beacon. City of DeLand, 120 South Florida Ave-
nue, DelLand, FL 32720.
Volusia .............. Unincorporated November 9, 2009; November | The Honorable Frank Bruno, Chair, | March 16, 2010 .............. 125155
areas of Volusia 16, 2009; The Beacon. Volusia County Council, 123 West Indi-
County (09-04— ana Avenue, DelLand, FL 32720.
0784P).
Georgia: Gwinnett ... | City of Buford (09— March 11, 2010; March 18, | The Honorable Phillip Beard, Chairman, | March 29, 2010 .............. 130323
04-5712P). 2010; Gwinnett Daily Post. City of Buford Board of Commissioners,
2300 Buford Highway, Buford, GA
30518.
Massachusetts:
Barnstable ........ Town of Falmouth November 6, 2009; November | Mr. Robert L. Whritenour, Jr., Manager, | October 30, 2009 ........... 255211
(09-01-1270P). 13, 2009; The Enterprise. Town of Falmouth, 59 Town Hall
Square, Falmouth, MA 02540.
Barnstable ........ Town of Falmouth January 8, 2010; January 15, | Mr. Robert L. Whritenour, Jr., Manager, | December 31, 2009 ........ 255211
(10-01-0479P). 2010; The Enterprise. Town of Falmouth, 59 Town Hall
Square, Falmouth, MA 02540.
Missouri:
St. Louis ........... City of Chesterfield May 3, 2010; May 10, 2010; | The Honorable John Nations, Mayor, City | September 7, 2010 ......... 290896
(09-07-1764P). The Countian. of Chesterfield, 690 Chesterfield Park-
way West, Chesterfield, MO 63017.
St. Louis ........... City of Clarkson Val- | May 3, 2010; May 10, 2010; | The Honorable Scott Douglass, Mayor, | September 7, 2010 ......... 290340
ley (09-07-1764P). The Countian. City of Clarkson Valley, P.O. Box 987,
Chesterfield, MO 63006.
St. Louis ........... City of Wildwood May 3, 2010; May 10, 2010; | The Honorable Tim Woerther, Mayor, City | September 7, 2010 ......... 290922
(09-07-1764P). The Countian. of Wildwood, 183 Plaza Drive, Wild-
wood, MO 63040.
Nevada: Douglas ..... Unincorporated April 30, 2010; May 7, 2010; | The Honorable Michael A. Olson, Chair- | September 7, 2010 ......... 320008
areas of Douglas The Record-Courier. man, Douglas County Board of Com-
County (09-09—- missioners, 3605 Silverado Drive, Car-
2705P). son City, NV 89705.
Ohio:
Warren .............. City of Mason (08— March 11, 2010; March 18, | The Honorable Charlene Pelfrey, Mayor, | July 16, 2010 .................. 390559
05-5005P). 2010; The Western Star. City of Mason, 6000 Mason-Mont-
gomery Road, Mason, OH 45040.
Warren .............. Unincorporated March 11, 2010; March 18, | The Honorable David G. Young, Presi- | July 16, 2010 .................. 390757
areas of Warren 2010; The Western Star. dent, Warren County Board of Commis-
County (08-05— sioners, 406 Justice Drive, 1st Floor,
5005P). Lebanon, OH 45036.
Oklahoma: Okla- City of Del City (09— | May 6, 2010; May 13, 2010; | The Honorable Brian Linley, Mayor, City | September 10, 2010 ....... 400233
homa. 06-1014P). The Oklahoman. of Del City, P.O. Box 15177, Del City,

OK 73155.
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Texas:
Tarrant .............. City of Benbrook February 9, 2010; February 16, | The Honorable Jerry Dittrich, Mayor, City | June 16, 2010 ................ 480586
(09-06-1461P). 2010; Star-Telegram. of Benbrook, P.O. Box 26569,
Benbrook, TX 76126.
Tarrant ............. City of Benbrook April 9, 2010; April 16, 2010; | Mr. Andy Wayman, City Manager, City of | April 1, 2010 ................... 480586
(09-06-3139P). Star-Telegram. Benbrook, 911 Winscott  Road,
Benbrook, TX 76126.
Tarrant .............. City of Blue Mound January 29, 2010; February 5, | The Honorable Alan Hooks, Mayor, City | June 7, 2010 .........cccc..... 480587
(09-06—-1669P). 2010; Star-Telegram. of Blue Mound, 301 South Blue Mound
Road, Blue Mound, TX 76131.
Tarrant .............. City of Colleyville November 18, 2009; November | The Honorable David Kelly, Mayor, City of | November 5, 2009 .......... 480590
(09-06-2624P). 25, 2009; Colleyville Courier. Colleyville, 100 Main Street, Colleyville,
TX 76034.
Tarrant .............. City of Fort Worth February 9, 2010; February 16, | The Honorable Michael Moncrief, | June 16, 2010 ................ 480596
(09-06-1461P). 2010; Star-Telegram. Mayor, City of Fort Worth, 1000
Throckmorton Street, Fort Worth, TX
76102.
Tarrant .............. City of Fort Worth January 29, 2010; February 5, | The Honorable Michael Moncrief, | June 7, 2010 .................. 480596
(09-06—-1669P). 2010; Star-Telegram. Mayor, City of Fort Worth, 1000
Throckmorton Street, Fort Worth, TX
76102.
Tarrant .............. City of Grapevine November 18, 2009; November | The Honorable William D. Tate, Mayor, | November 5, 2009 .......... 480598
(09-06—-2624P). 25, 2009; Grapevine Courier. City of Grapevine, P.O. Box 95104,
Grapevine, TX 76099.
Tarrant .............. City of Keller (10— April 9, 2010; April 16, 2010; | The Honorable Pat McGrail, Mayor, City | May 1, 2010 .........cccc...... 480602
06-0163P). Star-Telegram. of Keller, P.O. Box 770, Keller, TX
76244.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 11, 2010.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2010-15229 Filed 6—-22-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1124]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect

prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Deputy Federal Insurance and
Mitigation Administrator reconsider the
changes. The modified BFEs may be
changed during the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2820, or (e-mail)
kevin.long@dhs.gov.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National

Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities. The
changes in BFEs are in accordance with
44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.
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Regulatory Classification. This
interim rule is not a significant

regulatory action under the criteria of
section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory

Planning and Review, 58 FR 51735.
Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

applicable standards of Executive Order

12988.

Flood insurance, Floodplains,
Reporting and recordkeeping

requirements.

Executive Order 12988, Civil Justice

List of Subjects in 44 CFR Part 65

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;

m Accordingly, 44 CFR part 65 is
amended to read as follows:

3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Cornp., p. 329; E.O. 12127, 44 FR 19367,

m 2. The tables published under the
authority of § 65.4 are amended as

Reform. This interim rule meets the follows:
State and county Locatlor;\lg.nd case Dﬁ;i%ngor;ii:ag; %ivgﬁgﬁggr Chief executive officer of community Eh;ﬁgtcli\ilf‘iacgtaigi of ComNngutmlty
Alabama: Madison ... | Unincorporated March 26, 2010; April 2, 2010; | The Honorable Mike Gillespie, Chairman, | August 2, 2010 .............. 010151
areas of Madison Madison County Record. Madison County Commission, 100
County (08-04— Northside Square, Huntsville, AL 35801.
4212P).
Arizona: Yavapai ..... Unincorporated April 14, 2010; April 21, 2010; | The Honorable Chip Davis, Chairman, | August 19, 2010 040093
areas of Yavapai Prescott Daily Courier. Yavapai County Board of Supervisors,
County (09-09— 1015 Fair Street, Prescott, AZ 86305.
0953P).
California:
Sonoma ............ City of Healdsburg April 14, 2010; April 21, 2010; | The Honorable Jim Wood, Mayor, City of | August 19, 2010 ............ 060378
(09-09-2125P). The Press Democrat. Healdsburg, 401 Grove  Street,
Healdsburg, CA 95448.
Sonoma ............ Unincorporated April 14, 2010; April 21, 2010; | The Honorable Valerie Brown, Chair, | August 19, 2010 ............ 060375
areas of Sonoma The Press Democrat. Sonoma County Board of Supervisors,
County (09-09—- 575 Administration Drive, Room 100A,
2125P). Santa Rosa, CA 95403.
Colorado:
Arapahoe .......... Unincorporated April 9, 2010; April 16, 2010; | The Honorable Rod Bockenfeld, Chair- | August 16, 2010 ............ 080011
areas of Arapahoe The Denver Post. man, Arapahoe County Board of Com-
County (10-08— missioners, 5334 South Prince Street,
0186P). Littleton, CO 80166.
El Paso ............. City of Colorado April 14, 2010; April 21, 2010; | The Honorable Lionel Rivera, Mayor, City | August 19, 2010 ............ 080060
Springs (10-08— The Gazette. of Colorado Springs, P.O. Box 1575,
0386P). Colorado Springs, CO 80901.
Florida: Lee ............. Unincorporated April 16, 2010; April 23, 2010; | The Honorable Tammy Hall, Chairperson, | March 31, 2010 ............. 125124
areas of Lee The News-Press. Lee County Board of Commissioners,
County (10-04— P.O. Box 398, Fort Myers, FL 33902.
2746P).
Hawaii: Hawaii ......... Unincorporated April 16, 2010; April 23, 2010; | The Honorable William P. Kenoi, Mayor, | August 23, 2010 ............ 155166
areas of Hawaii Hawaii Tribune-Herald. Hawaii County, 25 Aupuni Street, Hilo,
County (09-09— HI 96720.
1398P).
lllinois:
St. Clair ............ City of O’Fallon (07— | April 15, 2010; April 22, 2010; | The Honorable Gary L. Graham, Mayor, | August 19, 2010 ............ 170633
05-2498P). O’Fallon Progress. City of O’Fallon, 255 South Lincoln Av-
enue, O’Fallon, IL 62269.
St. Clair ............ Unincorporated April 15, 2010; April 22, 2010; | The Honorable Mark Kern, Chairman, St. | August 19, 2010 ............ 170616
areas of St. Clair O’Fallon Progress. Clair County Board, 10 Public Square,
County (07-05— 5th Floor, Belleville, IL 62220.
2498P).
Nevada:
Washoe ............ City of Reno (09— April 6, 2010; April 13, 2010; | The Honorable Robert Cashell, Mayor, | August 11, 2010 320020
09-3152P). Reno Gazette-Journal. City of Reno, P.O. Box 1900, Reno, NV
89505.
Washoe ............ Unincorporated April 6, 2010; April 13, 2010; | The Honorable David Humke, Chairman, | August 11, 2010 ............ 320019
areas of Washoe Reno Gazette-Journal. Washoe County Board of Commis-
County (09-09—- sioners, P.O. Box 11130, Reno, NV
3152P). 89520.
New Mexico: City of Rio Rancho April 21, 2010; April 28, 2010; | The Honorable Thomas E. Swisstack, | August 26, 2010 ............ 350146
Sandoval. (10-06—-0995P). Rio Rancho Observer. Mayor, City of Rio Rancho, 3200 Civic
Center Circle Northeast, Rio Rancho,
NM 87144.
North Carolina:
Iredell ................ Town of Mooresville | April 2, 2010; April 9, 2010; | The Honorable Bill Thunberg, Mayor, | August 9, 2010 .............. 370314
(09-04-7593P). The Charlotte Observer & Town of Mooresville, P.O. Box 878,
Mooresuville Tribune. Mooresville, NC 28115.
Richmond ......... Unincorporated April 7, 2010; April 14, 2010; | Mr. Kenneth R. Robinette, Chairman, | August 12, 2010 370348
areas of Richmond Richmond County Daily Jour- Richmond County Board of Commis-
County (09-04— nal. sioners, P.O. Box 504, Rockingham,
8322P). NC 28380.
Stanly ... Unincorporated March 25, 2010; April 1, 2010; | Mr. Tony M. Dennis, Stanly County Chair- | July 30, 2010 .... 370361
areas of Stanly Stanly News & Press. man, 1000 North 1st Street, Suite 13—
County (09-04— B, Albemarle, NC 28001.
5837P).
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Oklahoma: Tulsa ..... City of Sand Springs | April 14, 2010; April 21, 2010; | The Honorable Bob Walker, Mayor, City | March 31, 2010 .............. 400211
(10-06-0758P). Sand Springs Leader. of Sand Springs, P.O. Box 338, Sand
Springs, OK 74063.
Tennessee:
Lincoln .............. Unincorporated March 24, 2010; March 31, | The Honorable Peggy G. Bevels, Mayor, | August 2, 2010 ............... 470104
areas of Lincoln 2010; The Elk Valley Times. Lincoln County, 112 Main Avenue
County (08-04— South, Room 101, Fayetteville, TN
4212P). 37334.
Rutherford ........ City of Murfreesboro | April 2, 2010; April 9, 2010; | The Honorable Tommy Bragg, Mayor, | April 23, 2010 ................. 470168
(09-04-3567P). Daily News Journal. City of Murfreesboro, 111 West Vine
Street, Murfreesboro, TN 37133.
Rutherford ........ Unincorporated April 2, 2010; April 9, 2010; | The Honorable Ernest Burgess, Mayor, | April 23, 2010 ................. 470165
areas of Ruther- Daily News Journal. Rutherford County, County Courthouse
ford County (09— Room 101, Murfreesboro, TN 37130.
04-3567P).
Texas:
Kerr ..oovvvveeennnn. Unincorporated April 20, 2010; April 27, 2010; | The Honorable Pat Tinley, Kerr County | August 25, 2010 ............. 480419
areas of Kerr Kerrville Daily Times. Judge, 700 East Main Street, Kerrville,
County (09-06— TX 78028.
3314P).
Montgomery ..... Unincorporated April 14, 2010; April 21, 2010; | The Honorable Alan B. Sadler, Mont- | August 19, 2010 ............. 480483
areas of Mont- The Courier. gomery County Judge, 501 North
gomery County Thompson Street, Suite 401, Conroe,
(09-06—-2479P). TX 77301.
Rockwall ........... City of Rockwall January 14, 2010; January 21, | The Honorable William Cecil, Mayor, City | January 20, 2010 ........... 480547
(10-06-0882X). 2010; Dallas Morning News. of Rockwall, 385 South Goliad Street,
Rockwall, Texas 75087.
Tarrant .............. City of Keller (09— April 14, 2010; April 21, 2010; | The Honorable Pat McGrail, Mayor, City | August 19, 2010 ............. 480602
06—-2005P). The Keller Citizen. of Keller, 1100 Bear Creek Parkway,
Keller, TX 76248.
Webb ... City of Laredo (09— March 12, 2010; March 19, | The Honorable Raul G. Salinas, Mayor, | February 26, 2010 .......... 480651.
06-1964P). 2010; Laredo Morning Times. City of Laredo, 1110 Houston Street,
Laredo, TX 78040.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 11, 2010.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2010-15231 Filed 6-22-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2010-0003]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Modified Base (1% annual-
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified BFEs will be
used to calculate flood insurance
premium rates for new buildings and
their contents.

DATES: The effective dates for these
modified BFEs are indicated on the

following table and revise the Flood
Insurance Rate Maps (FIRMs) in effect
for the listed communities prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-2820, or (e-mail)
kevin.long@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below of the modified BFEs for
each community listed. These modified
BFEs have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

The modified BFEs are not listed for
each community in this notice.
However, this final rule includes the
address of the Chief Executive Officer of
the community where the modified BFE

determinations are available for
inspection.

The modified BFEs are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.

These modified BFEs are used to meet
the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
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insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings. The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final

under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping

m Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p.376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

rule is not a significant regulatory action requirements.
State and county Locatlor;\lg.nd case Dﬁ;i%ngor;ii:ag; %ivgﬁgﬁggr Chief executive officer of community Eh;ﬁgtcli\ilf‘iacgtaigi of ComNngutmlty
Alabama: Tusca- City of Tuscaloosa October 12, 2009; October 19, | The Honorable Walter Maddox, Mayor, | February 16, 2010 .......... 010203
loosa (FEMA (09-04-2835P). 2009; Tuscaloosa News. City of Tuscaloosa, P.O. Box 2089,
Docket No.: B— Tuscaloosa, AL 35401.
1086).
Arizona:
Cochise (FEMA | Unincorporated October 12, 2009; October 19, | The Honorable Richard Searle, Vice | February 16, 2010 .......... 040012
Docket No.: areas of Cochise 2009; Sierra Vista Herald. Chairman, Cochise County Board of
B-1088). County Supervisors, 1415 West Melody Lane,
(09-09-2171P). Building G, Bisbee, AZ 85603.
Gila (FEMA Town of Payson September 15, 2009; Sep- | The Honorable Kenny Evans, Mayor, | January 20, 2010 ........... 040107
Docket No.: (09-09-0436P). tember 22, 2009; Payson Town of Payson, 303 North Beeline
B-1082). Roundup. Highway, Payson, AZ 85541.
Maricopa Town of Buckeye August 27, 2009; September 3, | The Honorable Jackie Meck, Mayor, City | August 10, 2009 ............. 040039
(FEMA Dock- | (08-09-0929P). 2009; Arizona Business Ga- of Buckeye, 1101 East Ash Avenue,
et No.: B— Zette. Buckeye, AZ 85326.
1081).
Maricopa City of El Mirage October 29, 2009; November 5, | The Honorable Fred Waterman, Mayor, | October 22, 2009 ........... 040041
(FEMA Dock- | (09-09-1385P). 2009; Arizona Business Ga- City of EI Mirage, P.O. Box 26, El Mi-
et No.: B- Zette. rage, AZ 85335.
1088).
Maricopa City of Goodyear August 27, 2009; September 3, | The Honorable James M. Cavanaugh, | August 10, 2009 ............. 040046
(FEMA Dock- | (08—09-0929P). 2009; Arizona Business Ga- Mayor, City of Goodyear, 190 North
et No.: B—- Zette. Litchfield Road, Goodyear, AZ 85338.
1081).
Maricopa City of Surprise October 29, 2009; November 5, | The Honorable Lyn Truitt, Mayor, City of | October 22, 2009 ........... 040053
(FEMA Dock- | (09-09-1385P). 2009; Arizona Business Ga- Surprise, 12425 West Bell Road, Sur-
et No.: B—- zette. prise, AZ 85374.
1088).
Maricopa Unincorporated August 27, 2009; September 3, | The Honorable Andrew W. Kunasek, | August 10, 2009 ............. 040037
(FEMA Dock- areas of Maricopa 2009; Arizona Business Ga- Chairman, Maricopa County Board of
et No.: B- County Zette. Supervisors, 301 West Jefferson, 10th
1081). (08—-09-0929P). Floor, Phoenix, AZ 85003.
Maricopa Unincorporated October 29, 2009; November 5, | The Honorable Andrew W. Kunasek, | October 22, 2009 ........... 040037
(FEMA Dock- areas of Maricopa 2009; Arizona Business Ga- Chairman, Maricopa County Board of
et No.: B— County Zette. Supervisors, 301 West Jefferson Street,
1088). (09-09-1385P). 10th Floor, Phoenix, AZ 85003.
Pinal (FEMA Unincorporated October 6, 2009; October 13, | The Honorable Lionel D. Ruiz, Chairman, | September 24, 2009 ....... 040077
Docket No.: areas of Pinal 2009; Casa Grande Dispatch. Pinal County Board of Supervisors,
B-1086). County P.O. Box 827, Florence, AZ 85232.
(09-09-0732P).
Yavapai (FEMA | Town of Prescott November 2, 2009; November | The Honorable Harvey Skoog, Town of | March 9, 2010 ................ 040121
Docket No.: Valley 9, 2009; Prescott Daily Cou- Prescott Valley, 7501 East Civic Circle,
B-1088). (09-09-1988P). rier. Prescott Valley, AZ 86314.
Arkansas:
Benton (FEMA City of Rogers October 6, 2009; October 13, | The Honorable Steven A. Womack, | February 10, 2010 .......... 050013
Docket No.: (08-06—2995P). 2009; Morning News. Mayor, City of Rogers, 301 West
B-1086). Chestnut Street, Rogers, AR 72756.
Pulaski (FEMA City of Little Rock November 10, 2009; November | The Honorable Mark Stodola, Mayor, City | March 17, 2010 .............. 050181
Docket No.: (09-06—-1629P). 17, 2009; Arkansas Demo- of Little Rock, 500 West Markham,
B-1090). crat-Gazette. Suite 203, Little Rock, AR 72201.
California:
Alameda (FEMA | City of Fremont October 12, 2009; October 19, | The Honorable Robert Wasserman, | February 16, 2010 .......... 065028
Docket No.: (09-09-0112P). 2009; The Argus. Mayor, City of Freemont, 3300 Capitol
B-1088). Avenue, Fremont, CA 94538.
Riverside City of Corona November 10, 2009; November | The Honorable Steve Nolan, Mayor, City | March 17, 2010 060250
(FEMA Dock- | (09-09-0491P). 17, 2009; The Press-Enter- of Corona, 400 South Vincentia Ave-
et No.: B—- prise. nue, Corona, CA 92882.
1090).
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Riverside City of Temecula August 7, 2009; August 14, | The Honorable Maryann Edwards, Mayor, | December 14, 2009 ........ 060742
(FEMA Dock- | (08—-09-0430P). 2009; The Press-Enterprise. City of Temecula, P.O. Box 9033,
et No.: B—- Temecula, CA 92589.
1079).
Riverside Unincorporated August 7, 2009; August 14, | The Honorable Jeff Stone, Chairman, Riv- | December 14, 2009 ........ 060246
(FEMA Dock- areas of Riverside 2009; The Press-Enterprise. erside County Board of Supervisors,
et No.: B— County P.O. Box 1486, Riverside, CA 92502.
1079). (08—-09-0430P).
San Diego City of Chula Vista October 16, 2009; October 23, | The Honorable Cheryl Cox, Mayor, City of | November 2, 2009 .......... 065021
(FEMA Dock- | (09-09-0757P). 2009; The Star News. Chula Vista, 276 4th Avenue, Chula
et No.: B— Vista, CA 91910.
1088).
San Diego City of San Marcos October 16, 2009; October 23, | The Honorable James Desmond, Mayor, | February 20, 2010 .......... 060296
(FEMA Dock- | (08-09-1888P). 2009; North County Times. City of San Marcos, 1 Civic Drive, San
et No.: B- Marcos, CA 92069.
1088).
San Diego City of Vista September 18, 2009; Sep- | The Honorable Morris B. Vance, Mayor, | October 5, 2009 ............. 060297
(FEMA Dock- | (09-09-0724P). tember 25, 2009; North City of Vista, 600 Eucalyptus Avenue,
et No.: B— County Times. Vista, CA 92084.
1082).
Santa Barbara City of Solvang August 12, 2009; August 19, | The Honorable David Smyser, Mayor, | December 17, 2009 ........ 060756
(FEMA Dock- | (09-09-0651P). 2009; Santa Barbara News- City of Solvang, P.O. Box 107,
et No.: B— Press. Solvang, CA 93464.
1079).
Santa Barbara Unincorporated August 12, 2009; August 19, | The Honorable Joseph Centeno, Chair- | December 17, 2009 ........ 060331
(FEMA Dock- areas of Santa 2009; Santa Barbara News- man, Santa Barbara County Board of
et No.: B—- Barbara County. Press. Supervisors, 105 East Anapamu Street,
1079). (09-09-0651P). Santa Barbara, CA 93101.
Shasta (FEMA City of Anderson September 23, 2009; Sep- | The Honorable Butch Schaefer, Mayor, | January 28, 2009 ........... 060359
Docket No.: (09-09-1040P). tember 30, 20009; Anderson City of Anderson, 1887 Howard Street,
B-1082). Valley Post. Anderson, CA 96007.
Ventura (FEMA | City of Ojai September 10, 2009; Sep- | The Honorable Joe DeVito, Mayor, City of | January 15, 2009 ... 060416
Docket No.: (09-09-0524P). tember 17, 2009; Ventura Ojai, P.O. Box 1570, Ojai, CA 93024.
B-1082). County Star.
Ventura (FEMA | Unincorporated September 10, 2009; Sep- | The Honorable Linda F. Parks, Chair- | January 15, 2009 ........... 060413
Docket No.: areas of Ventura tember 17, 2009; Ventura person, Ventura County Board of Su-
B-1082). County County Star. pervisors, 800 South Victoria Avenue,
(09-09-0524P). Ventura, CA 93009.
Colorado:
Adams (FEMA City of Northglenn August 27, 2009; September 3, | The Honorable Kathleen Novak, Mayor, | August 20, 2009 ............. 080257
Docket No.: (09-08-0457P). 2009;  Northglenn-Thornton City of Northglenn, 11701 Community
B-1081). Sentinel. Center Drive, Northglenn, CO 80233.
Adams (FEMA City of Thornton August 27, 2009; September 3, | The Honorable Erik Hansen, Mayor, City | August 20, 2009 ............. 080007
Docket No.: (09-08-0457P). 2009;  Northglenn-Thornton of Thornton, 9500 Civic Center Drive,
B-1081). Sentinel. Thornton, CO 80229.
Adams (FEMA City of Commerce October 8, 2009; October 15, | The Honorable Paul Natale, Mayor, City | February 12, 2010 .......... 080006
Docket No.: City 2009;  Northglenn-Thornton of Commerce City, 7887 East 60th Av-
B-1086). (09-08-0729P). Sentinel. enue, Commerce City, CO 80022.
Adams (FEMA Unincorporated October 8, 2009; October 15, | The Honorable Larry W. Pace, Chairman, | February 12, 2010 .......... 080001
Docket No.: areas of Adams 2009;  Northglenn-Thornton Adams County Board of Commis-
B-1086). County Sentinel. sioners, 450 South 4th Avenue, Brigh-
(09-08-0729P). ton, CO 80601.
Arapahoe City of Aurora July 23, 2009; July 30, 2009; | The Honorable Ed Tauer, Mayor, City of | July 17, 2009 .........c........ 080002
(FEMA Dock- | (09-08-0733P). Aurora Sentinel. Aurora, 15151 East Alameda Parkway,
et No.: B- Aurora, CO 80012.
1079).
Arapahoe Unincorporated August 24, 2009; August 31, | The Honorable Susan Beckman, Chair, | December 29, 2009 ........ 080011
(FEMA Dock- areas of Arapahoe 2009; Denver Post. Arapahoe County Board of Commis-
et No.: B— County sioners, 5334 South Prince Street,
1081). (09-08-0001P). Littleton, CO 80166.
Boulder (FEMA Unincorporated August 7, 2009; August 14, | The Honorable Ben Pearlman, Chairman, | December 14, 2009 ........ 080023
Docket No.: areas of Boulder 2009; The Daily Camera. Boulder County Board of Commis-
B-1079). County sioners, Boulder County Courthouse,
(09-08-0486P). P.O. Box 471, Boulder, CO 80306.
Denver (FEMA City and County of October 8, 2009; October 15, | The Honorable John W. Hickenlooper, | February 12, 2010 .......... 080046
Docket No.: Denver 2009; Denver Post. Mayor, City and County of Denver,
B-1086). (09-08-0512P). 1437 Bannock Street, Suite 350, Den-
ver, CO 80202.
Denver (FEMA City and County of October 8, 2009; October 15, | The Honorable John W. Hickenlooper, | February 12, 2010 .......... 080046
Docket No.: Denver 2009; Denver Post. Mayor, City and County of Denver,
B-1086). (09-08-0729P). 1437 Bannock Street, Suite 350, Den-
ver, CO 80202.
El Paso (FEMA | City of Colorado September 23, 2009; Sep- | The Honorable Lionel Rivera, Mayor, City | January 28, 2009 ........... 080060
Docket No.: Springs tember 30, 2009; The Ga- of Colorado Springs, P.O. Box 1575,
B-1082). (09-08—-0002P). Zette. Colorado Springs, CO 80901.
Jefferson Unincorporated September 30, 2009; October | The Honorable J. Kevin McCasky, Chair- | October 5, 2009 ............. 080087
(FEMA Dock- areas of Jefferson 7, 2009; High Timber Times. man, Jefferson County Board of Com-
et No.: B—- County missioners, 100 Jefferson County Park-
1082). (09-08-0257P). way, Golden, CO 80419.
Larimer (FEMA City of Fort Collins October 16, 2009; October 23, | The Honorable Darin Atteberry, City of | February 22, 2010 .......... 080102
Docket No.: (08-08—-0893P). 2009; Fort Collins Colo- Fort Collins Manager, 300 LaPorte Ave-
B-1088). radoan. nue, Fort Collins, CO 80521.
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Larimer (FEMA Unincorporated October 16, 2009; October 23, | The Honorable Frank Lancaster, Larimer | February 22, 2010 .......... 080101
Docket No.: areas of Larimer 2009; Fort Collins Colo- County Manager, P.O. Box 1190, Fort
B-1088). County radoan. Collins, CO 80522.
(08-08-0893P).
Mesa (FEMA Unincorporated October 16, 2009; October 23, | Mr. Steven Acquafresca, Chairman, Mesa | March 2, 2010 ................ 080115
Docket No.: areas of Mesa 2009; Daily Sentinel. County Board of Commissioners, P.O.
B-1088). County Box 20000, Grand Junction, CO 81502.
(09-08-0604P).
Weld (FEMA Town of Erie October 30, 2009; November 6, | The Honorable Andrew J. Moore, Mayor, | March 6, 2010 ................ 080181
Docket No.: (09-08-0608P). 2009; Greeley Tribune. Town of Erie, 645 Holbrook Street,
B-1090). Erie, CO 80516.
Weld (FEMA Unincorporated October 30, 2009; November 6, | The Honorable Bill Garcia, Chairman, | March 6, 2010 ................ 080266
Docket No.: areas of Weld 2009; Greeley Tribune. Weld County Board of Commissioners,
B-1090). County 915 10th Street, Greeley, CO 80632.
(09-08-0608P).
Connecticut:
Middlesex Town of Cromwell July 13, 2009; July 20, 2009; | The Honorable Jeremy Shingleton, First | June 30, 2009 ................ 090123
(FEMA Dock- | (09-01-0957P). Middletown Press. Selectman, Town of Cromwell, 41 West
et No.: B— Street, Cromwell, CT 06416.
1088).
New Haven Town of Cheshire October 15, 2009; October 22, | The Honorable Matt Hall, Chairman, | February 19, 2010 .......... 090074
(FEMA Dock- | (09-01-1101P). 2009; Cheshire Herald. Town of Cheshire Council, 84 South
et No.: B— Main Street, Cheshire, CT 06410.
1088).
New London Town of Colchester | October 9, 2009; October 16, | The Honorable Linda Hodge, First Select- | February 15, 2010 .......... 090095
(FEMA Dock- | (09-01-1230P). 2009; Hartford Courant. man, Town of Colchester, 127 Norwich
et No.: B— Avenue, Colchester, CT 06415.
1086).
Delaware: New Cas- | Unincorporated September 7, 2009; September | The Honorable Christopher Coons, New | August 21, 2009 ............. 105085
tle (FEMA Docket areas of New Cas- 14, 2009; The News Journal. Castle County Executive, 87 Reads
No.: B-1082). tle County Way Corporate Commons, New Castle,
(09-03-0870P). DE 19720.
Florida:
Alachua (FEMA | City of Gainesville October 2, 2009; October 9, | The Honorable Pegeen Hanrahan, Mayor, | September 24, 2009 ....... 125107
Docket No.: (09-04—-1384P). 2009; The Gainesville Sun. City of Gainesville, P.O. Box 490, Sta-
B-1082). tion 19, Gainesville, FL 32601.
Duval (FEMA City of Jacksonville October 13, 2009; October 20, | The Honorable John Peyton, Mayor, City | November 9, 2009 .......... 120077
Docket No.: (09-04-2297P). 2009; Jacksonville  Daily of Jacksonville, 117 West Duval Street,
B-1088). Record. 4th Floor, Jacksonville, FL 32202.
Lee (FEMA Unincorporated August 28, 2009; September 4, | The Honorable Ray Judah, Chairman, | January 4, 2009 ............. 125124
Docket No.: areas of Lee 2009; News Press. Lee County Board of Commissioners,
B-1081). County P.O. Box 398, Fort Myers, FL 33902.
(09-04-5099P).
Leon (FEMA City of Tallahassee August 11, 2009; August 18, | The Honorable John Marks, Mayor, City | December 16, 2009 ........ 120144
Docket No.: (09-04—-1668P). 2009; Tallahassee Democrat. of Tallahassee, 300 South Adams
B-1079). Street, Tallahassee, FL 32301.
Osceola (FEMA | City of Kissimmee August 6, 2009; August 13, | The Honorable Jim Swan, Mayor, City of | August 24, 2009 ............. 120190
Docket No.: (08-04—-1601P). 2009; Osceola News-Gazette. Kissimmee, 101 North Church Street,
B-1082). Kissimmee, FL 34741.
Osceola (FEMA | Unincorporated August 6, 2009; August 13, | The Honorable John “Q” Quinones, | August 24, 2009 120189
Docket No.: areas of Osceola 2009; Osceola News-Gazette.| Chairman, Osceola County Board of
B-1082). County Commissioners, 1 Courthouse Square,
(08—-04-1601P). Suite 4700, Kissimmee, FL 34741.
Polk (FEMA Unincorporated September 9, 2009; September | The Honorable Sam Johnson, Chairman, | August 31, 2009 120261
Docket No.: areas of Polk 16, 2009; Polk County Dem- Polk County Board of Commissioners,
B-1082). County ocrat. P.O. Box 9005, Drawer BCO1, Bartow,
(09-04-5687P). FL 33831.
Georgia:
Catoosa (FEMA | Unincorporated November 11, 2009; November | The Honorable Keith Greene, Chairman, | March 18, 2010 .............. 130028
Docket No.: areas of Catoosa 18, 2009; Catoosa County Catoosa County Board of Commis-
B-1090). County News. sioners, 800 Lafayette Street, Ringgold,
(09-04—-1746P). GA 30736.
Cobb (FEMA Unincorporated October 9, 2009; October 16, | Chairman, Cobb County Board of Com- | February 15, 2010 .......... 130052
Docket No.: areas of Cobb 2009; Marietta Daily Journal. missioners, 100 Cherokee Street, Mari-
B-1086). County etta, GA 30090.
(09-04-1602P).
DeKalb (FEMA City of Atlanta May 8, 2009; May 15, 2009; | The Honorable Shirley Franklin, Mayor, | May 28, 2009 ................. 135157
Docket No.: (08-04-5599P). Atlanta Journal-Constitution. City of Atlanta, 55 Trinity Avenue, At-
B-1082). lanta, GA 30303.
Harris (FEMA Unincorporated October 22, 2009; October 29, | The Honorable J. Harry Lange, Chairman, | February 26, 2010 .......... 130338
Docket No.: areas of Harris 2009; Harris County Journal. Harris County Board of Commissioners,
B-1090). County P.O. Box 365, Hamilton, GA 31811.
(09-04-6111P).
Newton (FEMA City of Covington October 9, 2009; October 16, | Ms. Kim Carter, Mayor, City of Covington, | February 15, 2010 .......... 130144
Docket No.: (09-04-4700P). 2009; The Covington News. 2194 Emory Street, Covington, GA
B-1088). 30014.
Hawaii:
Hawaii (FEMA Unincorporated August 12, 2009; August 19, | The Honorable William P. Kenoi, Mayor, | December 17, 2009 ........ 155166
Docket No.: areas of Hawaii 2009; Hawaii Tribune-Herald. County of Hawaii, 25 Aupuni Street,
B-1079). County Hilo, HI 96720.

(08-09-1858P).
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Hawaii (FEMA Unincorporated October 12, 2009; October 19, | The Honorable William P. Kenoi, Mayor, | February 16, 2010 .......... 155166
Docket No.: areas of Hawaii 2009; Hawaii Tribune-Herald. County of Hawaii, 25 Aupuni Street,
B-1088). County Hilo, HI 96720.
(09-09-1608P).
lllinois:
Kane (FEMA City of Batavia September 15, 2009; Sep- | The Honorable Jeffery D. Schielke, | September 1, 2009 ......... 170321
Docket No.: (09-05-2286P). tember 22, 2009; The Chron- Mayor, City of Batavia, 100 North Is-
B-1082). icle. land Avenue, Batavia, IL 60510.
Kane (FEMA Village of Hampshire | August 28, 2009; September 4, | The Honorable Jeffrey Magnussen, Presi- | August 13, 2009 ............. 170327
Docket No.: (09-05-1214P). 2009; Northwest Herald. dent, Village of Hampshire, P.O. Box
B-1082). 457, Hampshire, IL 60140.
Kane (FEMA Unincorporated September 15, 2009; Sep- | The Honorable Karen McConnaughay, | September 1, 2009 ......... 170896
Docket No.: areas of Kane tember 22, 2009; The Chron- Kane County Board Chairman, 719
B-1082). County icle. South Batavia Avenue, Geneva, IL
(09-05-2286P). 60134.
McHenry (FEMA | Village of Johnsburg | August 21, 2009; August 28, | Mr. Edwin P. Hettermann, President, Vil- | August 17, 2009 ............. 170486
Docket No.: (09-05-2578P). 2009; Northwest Herald. lage of Johnsburg, 1515 West Channel
B-1082). Beach Drive, McHenry, IL 60050.
Will (FEMA Village of November 5, 2009; November | The Honorable Roger C. Claar, Mayor, | March 12, 2010 .............. 170812
Docket No.: Bolingbrook 12, 2009; Bolingbrook Bugle. Village of Bolingbrook, 375 West
B-1090). (10-05-0103P). Briarcliff Road, Bolingbrook, IL 60440.
Will (FEMA City of Joliet October 30, 2009; November 6, | The Honorable Arthur Schultz, Mayor, | October 21, 2009 ........... 170702
Docket No.: (09-05-0265P). 2009; Herald News. City of Joliet, 150 West Jefferson
B-1088). Street, Joliet, IL 60432.
Will (FEMA Unincorporated October 30, 2009; November 6, | The Honorable Lawrence M. Walsh, Will | October 21, 2009 ........... 170695
Docket No.: areas of Will 2009; Herald News. County Executive, 302 North Chicago
B-1088). County Street, Joliet, IL 60432.
(09-05-0265P).
Will (FEMA Unincorporated October 7, 2009; October 14, | The Honorable Lawrence M Walsh, Will | September 23, 2009 ....... 170695
Docket No.: areas of Will 2009; Herald News. County Executive, 302 North Chicago
B-1086). County Street, Joliet, IL 60432.
(09-05-3054P).
Kentucky:
Fayette (FEMA | Lexington-Fayette October 7, 2009; October 14, | The Honorable Jim Newberry, Mayor, | September 28, 2009 ....... 210067
Docket No.: Urban County 2009; Lexington  Herald- Lexington-Fayette Urban County Gov-
B-1088). Government Leader. ernment, 200 East Main Street, 12th
(09-04—-1695P). Floor, Lexington, KY 40507.
Warren (FEMA City of Bowling November 10, 2009; November | The Honorable Elaine Walker, Mayor, | October 30, 2009 ........... 210219
Docket No.: Green 17, 2009; Daily News. City of Bowling Green, P.O. Box 430,
B-1090). (10-04-0070P). Bowling Green, KY 42101.
Kansas: Johnson City of Mission August 18, 2009; August 25, | The Honorable Laura McConwell, Mayor, | August 4, 2009 ............... 200170
(FEMA Docket (09-07-0751P). 2009; The Legal Record. City of Mission, 6090 Woodson Road,
No.: B-1079). Mission, KS 66202.
Maine: Penobscot Town of Hampden September 7, 2009; September | The Honorable Matthew Arnett, Mayor, | August 21, 2009 ............. 230168
(FEMA Docket (09-01-0938P). 14, 2009; Bangor Daily News. Town of Hampden, 106 Western Ave-
No.: B-1082). nue, Hampden, ME 04444.
Maryland: Carroll City of Westminster November 16, 2009; November | The Honorable Kevin R. Utz, Mayor, City | March 23, 2010 .............. 240018
(FEMA Docket (09-03-0356P). 23, 2009; Carroll County of Westminster, 1838 Emerald Hill
No.: B—1090). Times. Lane, Westminster, MD 21157.
Michigan:
Kent (FEMA City of Grand Rapids | July 1, 2009; July 8, 2009; | Mr. Mark DeClercq, P.E., City Engineer, | June 23, 2009 ................ 260106
Docket No.: (09-05-1087P). Grand Rapids Press. City of Grand Rapids, 300 Monroe Ave-
B-1082). nue Northwest, Grand Rapids, Ml
49503.
Oakland (FEMA | City of Southfield November 10, 2009; November | The Honorable Brenda L. Lawrence, | March 17, 2010 .............. 260179
Docket No.: (10-05-0105P). 17, 2009; Oakland Press. Mayor, City of Southfield, 26000 Ever-
B-1090). green Road, Southfield, Ml 48076.
Missouri:
Phelps (FEMA Unincorporated August 11, 2009; August 18, | The Honorable Randy Verkamp, Pre- | December 16, 2009 ........ 290824
Docket No.: areas of Phelps 2009; Rolla Daily News. siding Commissioner, Phelps County
B-1079). County Commission, 200 North Main Street,
(09-07-0033P). Rolla, MO 65401.
Phelps (FEMA City of Rolla August 11, 2009; August 18, | The Honorable William Jenks Ill, Mayor, | December 16, 2009 ........ 290285
Docket No.: (09-07—-0033P). 2009; Rolla Daily News. City of Rolla, P.O. Box 979, Rolla, MO
B-1079). 65401.
Montana: Mineral Unincorporated August 12, 2009; August 19, | The Honorable Clark Conrow, Chairman, | November 30, 2009 ........ 300159
(FEMA Docket areas of Mineral 2009; Mineral Independent. Mineral County Board of Commis-
No.: B-1079). County sioners, 300 River Street, Superior, MT
(09-08-0372P). 59872.
Nebraska:
Howard FEMA Unincorporated September 23, 2009; Sep- | The Honorable Bill Sack, Chairman, How- | January 28, 2010 ........... 310446
Docket No.: areas of Howard tember 30, 2009; The Pho- ard County Board of Commissioners,
B-1082). County nograph-Herald. 1057 Kimball Road, St. Paul, NE 68873.
(09-07-0907P).
Howard FEMA City of St. Paul September 23, 2009; Sep- | The Honorable Danny Nielsen, Mayor, | January 28, 2010 ........... 310119
Docket No.: (09-07-0907P). tember 30, 2009; The Pho- City of St. Paul, 704 6th Street, St.
B-1082). nograph-Herald. Paul, NE 68873.
Saunders City of Ashland November 5, 2009; November | The Honorable Paul Lienke, Mayor, City | March 12, 2010 .............. 310196
(FEMA Dock- | (09-07-2079P). 12, 2009; Ashland Gazette. of Ashland, 2304 Silver Street, Ash-
et No.: B— land, NE 68003.
1090).

Nevada:
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Washoe (FEMA | City of Reno August 11, 2009; August 18, | The Honorable Robert Cashell, Mayor, | December 16, 2009 ........ 320020
Docket No.: (09-09-0999P). 2009; Reno Gazette-Journal. City of Reno, P.O. Box 1900, Reno, NV
B-1079). 89505.
Washoe (FEMA | Unincorporated August 11, 2009; August 18, | The Honorable Robert Larkin, Chair, | December 16, 2009 ........ 320019
Docket No.: areas of Washoe 2009; Reno Gazette-Journal. Washoe County Board of Commis-
B-1079). County sioners, P.O. Box 11130, Reno, NV
(09-09-0999P). 89520.
New Jersey: Mon- Township of Marl- August 13, 2009; August 20, | The Honorable Jonathan Hornik, Mayor, | December 18, 2009 ........ 340310
mouth (FEMA boro 2009; Asbury Park Press. Township of Marlboro, 1979 Township
Docket No.: B— (09-02—-0785P). Drive, Marlboro, NJ 07746.
1079).
New Mexico:
Bernalillo City of Albuquerque | August 12, 2009; August 19, | The Honorable Martin J. Chavez, Mayor, | December 17, 2009 ........ 350002
(FEMA Dock- | (08-06—2955P). 2009; The Albuquerque Jour- City of Albuquerque, P.O. Box 1293, Al-
et No.: B— nal. buquerque, NM 87103.
1079).
Santa Fe City of Santa Fe September 8, 2009; September | The Honorable David Coss, Mayor, City | January 13, 2010 ... 350070
(FEMA Dock- | (09-06—1398P). 15, 2009; Santa Fe New of Santa Fe, P.O. Box 909, Santa Fe,
et No.: B— Mexican. NM 87504.
1082).
Santa Fe City of Santa Fe September 8, 2009; September | The Honorable David Coss, Mayor, City | January 13, 2010 ... 350070
(FEMA Dock- | (09-06—1729P). 15, 2009; Santa Fe New of Santa Fe, P.O. Box 909, Santa Fe,
et No.: B— Mexican. NM 87504.
1082).
North Carolina:
Craven (FEMA Unincorporated October 7, 2009; October 14, | Mr. Harold Blizzard, Craven County Man- | February 11, 2010 .......... 370072
Docket No.: Areas of Craven 2009; Sun Journal. ager, 406 Craven Street, New Bern,
B-1086). County NC 28560.
(09-04-6122P).
Cumberland Unincorporated October 7, 2009; October 14, | Mr. James E. Martin, County Manager, | February 11, 2010 .......... 370076
(FEMA Dock- Areas of Cum- 2009; Fayetteville Observer. Cumberland County, 117 Dick Street,
et No.: B— berland County Room 512, Fayetteville, NC 28301.
1088). (09-04-3582P).
Durham (FEMA | City of Durham August 27, 2009; September 3, | The Honorable William V. Bell, Mayor, | January 4, 2010 ............. 370086
Docket No.: (08—04—-4999P). 2009; The Herald-Sun. City of Durham, 101 City Hall Plaza,
B-1086). Durham, NC 27701.
Durham (FEMA | City of Durham July 31, 2009; August 7, 2009; | The Honorable William V. Bell, Mayor, | July 24, 2009 .................. 370086
Docket No.: (09-04-5688P). The Herald-Sun. City of Durham, 101 City Hall Plaza,
B-1081). Durham, NC 27701.
Durham (FEMA | Unincorporated July 31, 2009; August 7, 2009; | Mr. Mike Ruffin, Durham County Man- | July 24, 2009 .................. 370085
Docket No.: Areas of Durham The Herald-Sun. ager, 200 East Main Street, 2nd Floor,
B-1081). County Old Courthouse, Durham, NC 27701.
(09-04-5688P).
Oklahoma: Cleve- City of Oklahoma September 17, 2009; Sep- | The Honorable Mick Cornett, Mayor, City | January 22, 2010 ........... 405378
land (FEMA Dock- City tember 24, 2009; The Okla- of Oklahoma City, 200 North Walker
et No.: B-1082). (08—-06-3106P). homan. Street, 3rd Floor, Oklahoma City, OK
73102.
Oregon:
Clackamas Unincorporated August 11, 2009; August 18, | The Honorable Lynn Peterson, Chair, | December 16, 2009 ........ 415588
(FEMA Dock- areas of 2009; The Oregonian. Clackamas County Board of Commis-
et No.: B— Clackamas County sioners, 2051 Kaen Road, Oregon City,
1079). (09-10-0019P). OR 97045.
Clackamas City of Wilsonville August 11, 2009; August 18, | The Honorable Tim Knapp, Mayor, City of | December 16, 2009 ........ 410025
(FEMA Dock- | (09-10-0019P). 2009; The Oregonian. Wilsonville, 11615 Southwest Jamaica,
et No.: B— Wilsonville, OR 97070.
1079).
Marion (FEMA City of Salem August 14, 2009; August 21, | The Honorable Janet Taylor, Mayor, City | July 31, 2009 .................. 410167
Docket No.: (09-10-0011P). 2009; Statesman Journal. of Salem, 555 Liberty Street Southeast,
B-1082). Room 220, Salem, OR 97301.
Marion (FEMA Unincorporated August 14, 2009; August 21, | The Honorable Patti Milne, Chairman, | July 31, 2009 .................. 410154
Docket No.: areas of Marion 2009; Statesman Journal. Marion County Board of Commis-
B-1082). County sioners, P.O. Box 14500, Salem, OR
(09-10-0011P). 97309.
Umatilla (FEMA | City of Stanfield August 28, 2009; September 4, | The Honorable Thomas J. McCann, | August 17, 2009 ............. 410213
Docket No.: (09—-10-0493P). 2009; East Oregonian. Mayor, City of Stanfield, P.O. Box 369,
B-1081). Stanfield, OR 97875.
Umatilla (FEMA | Unincorporated August 28, 2009; September 4, | The Honorable Larry Givens, Chairman, | August 17, 2009 ............. 410204
Docket No.: areas of Umatilla 2009; East Oregonian. Umatilla County Board of Commis-
B-1081). County sioners, 216 Southeast 4th Street, Pen-
(09-10-0493P). dleton, OR 97801.
Pennsylvania:
Dauphin (FEMA | Township of Lower November 9, 2009; November | The Honorable William Hawk, Chairman, | March 16, 2010 420384
Docket No.: Paxton 16, 2009; Patriot News. Lower Paxton Township Board of Su-
B-1090). (09-03-1723P). pervisors, 425 Prince Street, Harris-
burg, PA 17109.
Delaware Borough of August 13, 2009; August 20, | The Honorable Ralph Orr, Mayor, Bor- | December 18, 2009 ........ 420413
(FEMA Dock- Eddystone 2009; Delaware County Daily ough of Eddystone, 1300 East 12th
et No.: B- (08—-03-1531P). Times. Street, Eddystone, PA 19022.

1079).
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Delaware Township of Ridley August 13, 2009; August 20, | The Honorable Robert J. Willert, Presi- | December 18, 2009 ........ 420429
(FEMA Dock- | (08-03-1531P). 2009; Delaware County Daily dent, Township of Ridley Board of
et No.: B— Times. Commissioners, 100 East MacDade
1079). Boulevard, Folsom, PA 19033.

Delaware Borough of Ridley August 13, 2009; August 20, | The Honorable Hank Eberle, Jr., Mayor, | December 18, 2009 ........ 420430
(FEMA Dock- Park 2009; Delaware County Daily Borough of Ridley Park, 105 East Ward
et No.: B— (08-03-1531P). Times. Street, Ridley Park, PA 19078.
1079).

Tennessee:

Knox (FEMA City of Knoxville September 4, 2009; September | The Honorable Bill Haslam, Mayor, City of | January 11, 2010 ........... 475434
Docket No.: (09-04-2543P). 11, 2009; Knoxville News- Knoxville, P.O. Box 1631, Knoxville, TN
B-1082). Sentinel. 37901.

Knox (FEMA City of Knoxville September 18, 2009; Sep- | The Honorable Bill Haslam, Mayor, City of | January 25, 2010 ........... 475434
Docket No.: (09-04-3474P). tember 25, 2009; Knoxville Knoxuville, P.O. Box 1631, Knoxville, TN
B-1082). News-Sentinel. 37901.

Knox (FEMA Unincorporated September 4, 2009; September | The Honorable Mike Ragsdale, Mayor, | January 11, 2010 ........... 475433
Docket No.: areas of Knox 11, 2009; Knoxville News- Knox County Tennessee, 400 Main
B-1082). County Sentinel. Street, Suite 615, Knoxville, TN 37902.

(09-04-2543P).

Rutherford City of Murfreesboro | October 28, 2009; November 4, | The Honorable Thomas Bragg, Mayor, | March 4, 2010 ................ 470168
(FEMA Dock- | (09-04-0707P). 2009; Daily News Journal. City of Murfreesboro, 111 West Vine
et No.: B- Street, Murfreesboro, TN 37130.
1090).

Rutherford Unincorporated October 28, 2009; November 4, | The Honorable Ernest G. Burgess, | March 4, 2010 ................ 470165
(FEMA Dock- areas of Ruther- 2009; Daily News Journal. Mayor, Rutherford County, 20 North
et No.: B- ford County Public Square, Room 101,
1090). (09-04-0707P). Murfreesboro, TN 37130.

Williamson City of Brentwood October 8, 2009; October 15, | The Honorable Betsy Crossley, Mayor, | September 22, 2009 ....... 470205
(FEMA Dock- | (08-04-0312P). 2009; Williamson A.M.. City of Brentwood, 5211 Maryland Way,
et No.: B— Brentwood, TN 37027.
1086).

Williamson City of Brentwood September 10, 2009; Sep- | The Honorable Betsy Crossley, Mayor, | August 27, 2009 ............. 470205
(FEMA Dock- | (08—-04-5486P). tember 17, 2009; The Ten- City of Brentwood, 5211 Maryland Way,
et No.: B— nessean. Brentwood, TN 37027.
1082).

Williamson City of Franklin October 8, 2009; October 15, | The Honorable John Schroer, Mayor, City | September 22, 2009 ....... 470206
(FEMA Dock- | (08-04-0312P). 2009; Williamson A.M.. of Franklin, 109 3rd Avenue South,
et No.: B— Franklin, TN 37064.
1086).

Texas:

Bexar (FEMA City of San Antonio November 6, 2009; November | The Honorable Julian Castro, Mayor, City | November 23, 2009 ........ 480045
Docket No: (09-06—-0484P). 13, 2009; Daily Commercial of San Antonio, P.O. Box 839966, San
B-1090). Recorder. Antonio, TX 78283.

Bexar (FEMA City of San Antonio August 12, 2009; August 19, | The Honorable Julian Castro, Mayor, City | December 17, 2009 ........ 480045
Docket No.: (08-06—2074P). 2009; Daily Commercial Re- of San Antonio, P.O. Box 839966, San
B-1079). corder. Antonio, TX 78283.

Bexar (FEMA City of San Antonio | August 12, 2009; August 19, | The Honorable Julian Castro, Mayor, City | December 17, 2009 ........ 480045
Docket No.: (08-06—2153P). 2009; Daily Commercial Re- of San Antonio, P.O. Box 839966, San
B-1079). corder. Antonio, TX 78283.

Bexar (FEMA City of San Antonio October 9, 2009; October 16, | The Honorable Julian Castro, Mayor, City | February 15, 2010 .......... 480045
Docket No: (09-06—-0765P). 2009; Daily Commercial Re- of San Antonio, P.O. Box 839966, San
B-1086). corder. Antonio, TX 782883.

Bexar (FEMA Unincorporated October 9, 2009; October 16, | The Honorable Nelson W. Wolff, Bexar | February 15, 2010 .......... 480035
Docket No: areas of Bexar 2009; Daily Commercial Re- County Judge, 100 Dolorosa Street,
B-1086). County corder. Suite 120, San Antonio, TX 78205.

(09-06—-0765P).

Bexar (FEMA City of San Antonio November 5, 2009; November | The Honorable Julian Castro, Mayor, City | March 12, 2010 .............. 480045
Docket No.: (09-06—-1554P). 12, 2009; Daily Commercial of San Antonio, P.O. Box 839966, San
B-1090). Recorder. Antonio, TX 78283.

Brazoria and City of Pearland June 24, 2009; July 1, 2009; | The Honorable Tom Reid, Mayor, City of | October 29, 2009 ........... 480077
Harris (FEMA | (08—-06-0819P). Pearland Reporter-News. Pearland, 3519 Liberty Drive, Pearland,
Docket No.: TX 77581.
B-1082).

Brazos (FEMA City of Bryan October 8, 2009; October 15, | The Honorable D. Mark Conlee, Mayor, | February 12, 2010 .......... 480082
Docket No.: (09-06—-1530P). 2009; Bryan-College Station City of Bryan, 300 South Texas Ave-
B-1086). Eagle. nue, Bryan, TX 77803.

Collin (FEMA City of Allen November 12, 2009; November | The Honorable Stephen Terrell, Mayor, | March 19, 2010 .............. 480131
Docket No.: (09-06—-0276P). 19, 2009; Allen American. City of Allen, 305 Century Parkway,
B-1090). Allen, TX 75013.

Collin (FEMA City of McKinney August 14, 2009; August 21, | The Honorable Brian Loughmiller, Mayor, | August 31, 2009 480135
Docket No.: (09-06—-1503P). 2009; McKinney Courier-Ga- City of McKinney, P.O. Box 517,
B-1079). Zette. McKinney, TX 75070.

Collin (FEMA City of Plano November 12, 2009; November | The Honorable Phil Dyer, Mayor, City of | March 19, 2010 .............. 480140
Docket No.: (09-06—-0276P). 19, 2009; Plano Star-Courier. Plano, 1520 Avenue K, Plano, TX
B-1090). 75074.

Collin (FEMA City of Sachse August 20, 2009; August 27, | The Honorable Mike Felix, Mayor, City of | November 25, 2009 ........ 480186
Docket No.: (08-06—2363P). 2009; Sachse News. Sachse, 5109 Peachtree Lane, Sachse,
B-1081). TX 75048.

Collin (FEMA City of Wylie August 19, 2009; August 26, | The Honorable Eric Hogue, Mayor, City of | November 25, 2009 ........ 480759
Docket No.: (08-06—2363P). 2009; Wylie News. Wylie, 2000 State Highway 78 North,

B-1081).

Wylie, TX 75098.
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Collin (FEMA Unincorporated August 19, 2009; August 26, | The Honorable Keith Self, Collin County | November 25, 2009 ........ 480130
Docket No.: areas of Collin 2009; Wylie News. Judge, 2300 Bloomdale Road, Suite
B-1081). County 4192, McKinney, TX 75071.
(08-06—2363P).
August 20, 2009; August 27,
2009; Sachse News.
Dallas (FEMA City of Balch Springs | October 9, 2009; October 16, | The Honorable Carrie Gordon, Ph.D., | February 15, 2010 .......... 480166
Docket No.: (09-06-0149P). 2009; Daily  Commercial Mayor, City of Balch Springs, 3117
B-1086). Record. Hickory Tree Road, Balch Springs, TX
75180.
Dallas (FEMA City of Garland November 6, 2009; November | The Honorable Ronald E. Jones, Mayor, | March 13, 2010 .............. 485471
Docket No.: (09-06—-0866P). 13, 2009; Dallas Morning City of Garland, P.O. Box 469002, Gar-
B-1090). News. land, TX 75046.
Dallas (FEMA City of Glenn July 10, 2009; July 17, 2009; | The Honorable Clark Choate, Mayor, City | November 16, 2009 ........ 481265
Docket No.: Heights Focus Daily News. of Glenn Heights, 1938 South Hampton
B-1090). (09-06—2323P). Road, Glenn Heights, TX 75154.
Denton (FEMA Town of Trophy Club | September 11, 2009; Sep-| The Honorable Nick Sanders, Mayor, | January 18, 2010 ........... 481606
Docket No.: (09-06—-1124P). tember 18, 2009; Denton Town of Trophy Club, 100 Municipal
B-1082). Record-Chronicle. Drive, Trophy Club, TX 76262.
Gillespie (FEMA | Unincorporated July 29, 2009; August 5, 2009; | The Honorable Mark Stroeher, Gillespie | December 3, 2009 .......... 480696
Docket No.: areas of Gillespie Fredericksburg Standard/| County Judge, 101 West Main Street,
B-1079). County Radio Post. Fredericksburg, TX 78624.
(09-06-0312P).
Harris (FEMA Unincorporated October 12, 2009; October 19, | The Honorable Edward Emmett, Harris | February 16, 2010 .......... 480287
Docket No.: areas of Harris 2009; Houston Chronicle. County Judge, 1001 Preston Street,
B-1086). County Suite 911, Houston, TX 77002.
(09-06-0531P).
Johnson (FEMA | City of Burleson October 7, 2009; October 14, | The Honorable Kenneth Shetter, Mayor, | February 11, 2010 .......... 485459
Docket No.: (09-06—-0485P). 2009; Burleson Star. City of Burleson, 141 West Renfro
B-1088). Street, Burleson, TX 76028.
Travis (FEMA City of Austin October 27, 2009; November 3, | The Honorable Lee Leffingwell, Mayor, | March 3, 2010 ................ 480624
Docket No.: (09-06—0763P). 2009; Austin American City of Austin, P.O. Box 1088, Austin,
B-1088). Statesman. TX 78767.
Travis (FEMA City of Austin November 4, 2009; November | The Honorable Lee Leffingwell, Mayor, | March 11, 2010 480624
Docket No.: (09-06—-0764P). 11, 2009; Austin American City of Austin, P.O. Box 1088, Austin,
B-1088). Statesman. TX 78767.
Travis (FEMA City of Austin October 12, 2009; October 19, | The Honorable Lee Leffingwell, Mayor, | February 16, 2010 .......... 480624
Docket No.: (09-06—-1935P). 2009; Austin ~ American City of Austin, P.O. Box 1088, Austin,
B-1086). Statesman. TX 78767.
Travis (FEMA City of Austin October 12, 2009; October 19, | The Honorable Lee Leffingwell, Mayor, | September 30, 2009 ....... 480624
Docket No.: (09-06—2006P). 2009; Austin American City of Austin, P.O. Box 1088, Austin,
B-1086). Statesman. TX 78767.
Webb (FEMA City of Laredo September 2, 2008; September | The Honorable Raul G. Salinas, Mayor, | January 9, 2009 ............. 480651
Docket No.: (08-06—1006P). 9, 2008; Laredo Morning City of Laredo, 1110 Houston Street,
B-1082). Times. Laredo, TX 78040.
Webb (FEMA Unincorporated August 7, 2009; August 14, | The Honorable Danny Valdez, Webb | December 14, 2009 ........ 481059
Docket No.: areas of Webb 2009; Laredo Morning Times. County Judge, 1000 Houston Street,
B-1081). County 3rd Floor, Laredo, TX 78040.
(08—-06—-3105P).
Williamson City of Cedar Park August 13, 2009; August 20, | The Honorable Bob Lemon, Mayor, City | December 18, 2009 ........ 481282
(FEMA Dock- | (08-06—2893P). 2009; Hill Country News. of Cedar Park, 600 North Bell Boule-
et No.: B— vard, Cedar Park, TX 78613.
1081).
Williamson City of Round Rock | September 10, 2009; Sep- | The Honorable Alan McGraw, Mayor, City | January 15, 2010 ... 481048
(FEMA Dock- | (09-06—-0338P). tember 17, 2009; Round of Round Rock, 221 East Main Street,
et No.: B— Rock Leader. Round Rock, TX 78664.
1082).
Williamson Unincorporated September 10, 2009; Sep- | The Honorable Dan A. Gattis, Williamson | January 15, 2010 ... 481079
(FEMA Dock- areas of tember 17, 2009; Round County Judge, 710 Main Street, Suite
et No.: B— Williamson County Rock Leader. 101, Georgetown, TX 78626.
1082). (09-06—0529P).
Utah: Davis (FEMA City of Centerville August 13, 2009; August 20, | The Honorable Ronald G. Russell, Mayor, | July 31, 2009 .... 490040
Docket No.: B— (09-08-0637P). 2009; Salt Lake Tribune. City of Centerville, 73 West Ricks
1079). Creek Way, Centerville, UT 84014.
Virginia:
Fairfax (FEMA Unincorporated October 12, 2009; October 19, | The Honorable Sharon Bulova, Chairman, | February 16, 2010 .......... 515525
Docket No.: areas of Fairfax 2009; Washington Times. Fairfax County Board of Supervisors,
B-1086). County 12000 Government Center Parkway,
(09-03-0421P). Fairfax, VA 22035.
Prince William Unincorporated October 28, 2009; November 4, | The Honorable Corey Stewart, Chairman, | March 4, 2010 510119
(FEMA Dock- areas of Prince 2009; News & Messenger. Prince William County Board of Super-
et No.: B- William County visors, 1 County Complex Court, Prince
1088). (09-03-1773P). William, VA 22192,
City of Hampton | City of Hampton November 9, 2009; November | The Honorable Molly Joseph Ward, | March 16, 2009 515527
(FEMA Dock- | (09-03—-0030P). 16, 2009; Daily Press. Mayor, City of Hampton, 22 Lincoln
et No.: B— Street, 8th Floor, Hampton, VA 23669.
1090).
City of Newport | City of Newport November 9, 2009; November | The Honorable Joe S. Frank, Mayor, City | March 16, 2009 510103
News (FEMA News 16, 2009; Daily Press. of Newport News, 2400 Washington
Docket No.: (09-03—-0030P). Avenue, Newport News, VA 23607.

B—1090).
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York (FEMA Unincorporated November 9, 2009; November | The Honorable Walter Zaremba, Chair- | March 16, 2009 .............. 510182
Docket No.: areas of York 16, 2009; Daily Press. man, York County Board of Super-
B-1090). County visors, 224 Ballard Street, Yorktown,
(09-03-0030P). VA 23690.
Washington:
King (FEMA City of Redmond October 30, 2009; November 6, | The Honorable John Marchione, Mayor, | March 8, 2010 ................ 530087
Docket No.: (08-10-0762P). 2009; Redmond Reporter. City of Redmond, P.O. Box 97010,
B-1088). Redmond, WA 98073.
Spokane (FEMA | City of Cheney October 16, 2009; October 23, | The Honorable Allan Gainer, Mayor, City | April 7, 2010 .........c......... 530175
Docket No.: (09-10-0216P). 2009; Spokesman Review. of Cheney, 609 2nd Street, Cheney,
B-1088). WA 99004.
Spokane (FEMA | Unincorporated October 16, 2009; October 23, | The Honorable Todd Mielke, Chairman, | April 7, 2010 .......c.c.c...... 530174
Docket No.: areas of Spokane 2009; Spokesman Review. Spokane County Board of Commis-
B-1088). County sioners, 1116 West Broadway Avenue,
(09-10-0216P). Spokane, WA 99260.
Wyoming:
Natrona (FEMA | City of Casper November 12, 2009; November | The Honorable Kenyne Schlager, Mayor, | October 30, 2009 ........... 560037
Docket No.: (09-08-0351P). 19, 2009; Casper Star-Trib- City of Casper, 200 North David Street,
B-1090). une. Casper, WY 82601.
Natrona (FEMA | Unincorporated November 12, 2009; November | The Honorable Robert Hendry, Chairman, | October 30, 2009 ........... 560036
Docket No.: areas of Natrona 19, 2009; Casper Star-Trib- Natrona County Board of Commis-
B-1090). County une. sioners, 200 North Center Street, Room
(09-08-0351P). 115, Casper, WY 82601.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 11, 2010.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.

[FR Doc. 2010-15234 Filed 6-22—10; 8:45 am|
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2010-0003]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: Modified Base (1% annual-
chance) Flood Elevations (BFEs) are
finalized for the communities listed
below. These modified BFEs will be
used to calculate flood insurance
premium rates for new buildings and
their contents.

DATES: The effective dates for these
modified BFEs are indicated on the
following table and revise the Flood
Insurance Rate Maps (FIRMs) in effect
for the listed communities prior to this
date.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The

respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-2820, or (e-mail)
kevin.long@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below of the modified BFEs for
each community listed. These modified
BFEs have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

The modified BFEs are not listed for
each community in this notice.
However, this final rule includes the
address of the Chief Executive Officer of
the community where the modified
BFEs determinations are available for
inspection.

The modified BFEs are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in

the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own or
pursuant to policies established by other
Federal, State, or regional entities.

These modified BFEs are used to meet
the floodplain management
requirements of the NFIP and also are
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings. The changes in BFEs are in
accordance with 44 CFR 65.4.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132, Federalism.
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Executive Order 12988, Civil Justice

Reform. This final rule meets the

applicable standards of Executive Order

12988.

List of Subjects in 44 CFR Part 65
Flood insurance, Floodplains,

Reporting and recordkeeping

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

m Accordingly, 44 CFR part 65 is
amended to read as follows:

follows:

Authority: 42 U.S.C. 4001 et seq.;

§65.4 [Amended]

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

m 2. The tables published under the
authority of § 65.4 are amended as

requirements. Reorganization Plan No. 3 of 1978, 3 CFR,
State and county Locatlo?\lg-nd case Dﬁﬁiféngo?iimg; %ivgﬁgﬁggr Chief executive officer of community Effectlv?igaat}gnof modi- ComNn;enlty
Arizona:
Maricopa Town of Buckeye November 19, 2009; November | The Honorable Jackie A. Meck, Mayor, | March 26, 2010 .............. 040039
(FEMA Dock- (09-09-0764P). 26, 2009; Arizona Business Town of Buckeye, 530 East Monroe Av-
et No.: B— Gazette. enue, Buckeye, AZ 85326.
1096).
Maricopa Unincorporated November 19, 2009; November | The Honorable Andrew W. Kunasek | March 26, 2010 .............. 040037
(FEMA Dock- areas of Maricopa 26, 2009; Arizona Business Chairman, Maricopa County Board of
et No.: B—- County (09-09—- Gazette. Supervisors, 301 West Jefferson Street,
1096). 0764P). 10th Floor, Phoenix, AZ 85003.
California:
San Diego Unincorporated November 20, 2009; November | The Honorable Dianne Jacob, Chair- | March 29, 2010 .............. 060284
(FEMA Dock- areas of San 27, 2009; San Diego Tran- woman, San Diego County Board of
et No.: B- Diego (09-09— script. Supervisors, 1600 Pacific Highway,
1096). 1604P). San Diego, CA 92101.
Santa Clara City of Santa Clara October 21, 2009; October 28, | The Honorable Patricia M. Mahan, Mayor, | February 25, 2010 .......... 060350
(FEMA Dock- (09-09-0375P). 2009; Santa Clara Weekly. City of Santa Clara, 1500 Warburton
et No.: B— Avenue, Santa Clara, CA 95050.
1096).
Colorado:
Douglas (FEMA | Town of Castle Rock | November 12, 2009; November | The Honorable Randy A. Reed, Mayor, | March 19, 2010 .............. 080050
Docket No.: (09-08-0908P). 19, 2009; Douglas County Town of Castle Rock, 100 North Wilcox
B-1096). News-Press. Street, Castle Rock, CO 80104.
Douglas (FEMA | Unincorporated November 12, 2009; November | The Honorable Melanie Worley, Chair- | March 19, 2010 .............. 080049
Docket No.: areas of Douglas 19, 2009; Douglas County man, Douglas County Board of Com-
B-1096). County (09-08— News-Press. missioners, 100 3rd Street, Castle
0908P). Rock, CO 80104.
Grand (FEMA Town of Fraser ........ November 19, 2009; November | The Honorable Fran Cook, Mayor, Town | March 26, 2010 .............. 080073
Docket No.: (10-08—0009P) ........ 26, 2009; Middle Park Times. of Fraser, P.O. Box 370 Fraser, CO
B-1096). 80442.
Grand (FEMA Unincorporated November 19, 2009; November | The Honorable Gary Bumgarner, Chair- | March 26, 2010 .............. 080280
Docket No.: areas of Grand 26, 2009; Middle Park Times. man, Grand County Board of Commis-
B-1096). County (10-08— sioners P.O. Box 264, Hot Sulphur
0009P). Springs, CO 80451.
Teller (FEMA Unincorporated November 4, 2009; November | The Honorable James Ignatius, Chair- | March 11, 2010 .............. 080173
Docket No.: areas of Teller 11, 2009; Pikes Peak Courier man, Teller County Board of Commis-
B-1096). County (09-08— View. sioners P.O. Box 959, Cripple Creek,
0500P). CO 80813.
Teller (FEMA City of Woodland November 4, 2009; November | The Honorable Steve Randolph, Mayor, | March 11, 2010 .............. 080175
Docket No.: Park (09-08— 11, 2009; Pikes Peak Courier City of Woodland Park, 220 West South
B-1096). 0500P). View. Avenue, Woodland Park, CO 80866.
lllinois:
Will (FEMA Village of Plainfield November 30, 2009; December | The Honorable Michael P. Collins, Presi- | December 21, 2009 ........ 170771
Docket No.: (08—-05—-4590P). 7, 2009; Herald-News. dent, Village of Plainfield, 24401 West
B-1096). Lockport Street, Plainfield, IL 60544.
Will (FEMA Unincorporated November 30, 2009; December | The Honorable Lawrence M. Walsh, Ex- | December 21, 2009 ........ 170695
Docket No.: areas of Will 7, 2009; Herald-News. ecutive, Will County, 302 North Chi-
B-1096). County (08-05— cago Street, Joliet, IL 60432.
4590P).
Louisiana: Livingston | Unincorporated November 10, 2009; November | The Honorable Mike Grimmer, President, | March 17, 2010 .............. 220113
(FEMA Docket areas of Livingston 17, 2009; The Advocate. Livingston Parish, P.O. Box 427 Living-
No.: B—-1096). Parish (09-06— ston, LA 70754.
0692P).
Minnesota: Anoka City of Ramsey (09— | November 20, 2009; November | The Honorable Thomas G. Gamec, | December 14, 2009 ........ 270681
(FEMA Docket 05-4652P). 27, 2009; Anoka County Mayor, City of Ramsey, 7550 Sunwood
No.: B-1096). Union. Drive Northwest, Ramsey, MN 55303.
Nevada: Lyon Unincorporated November 18, 2009; November | The Honorable Phyllis Hunewill, Chair, | April 2, 2010 ................... 320029
(FEMA Docket areas of Lyon 25, 2009; Dayton Courier. Lyon County Board of Commissioners,
No.: B-1096). County (09-09— 30 Desert Creek, Wellington, NV 89444.
0238P).
South Dakota:
Lincoln (FEMA Unincorporated November 5, 2009; November | The Honorable Dale L. Long, Chairman, | October 28, 2009 ........... 460277
Docket No.: areas of Lincoln 12, 2009; Lennox Inde- Lincoln County Board of Commis-
B-1096). County (09-08— pendent. sioners, 27115 475th Avenue, Harris-
0747P). burg, SD 57032.
Lincoln (FEMA Town of Tea (09— November 5, 2009; November | The Honorable John Lawler, Mayor, Town | October 28, 2009 ........... 460143
Docket No.: 08-0747P). 12, 2009; Lennox Inde- of Tea, 600 East 1st Street, Tea, SD
B-1096). pendent. 57064.
Tennessee: Bradley | City of Cleveland November 30, 2009; December | The Honorable Tom Rowland, Mayor, | April 6, 2010 ..........cc...... 470015

(FEMA Docket
No.: B—1096).

(09-04-1322P).

7, 2009;
Banner.

Cleveland Daily

City of Cleveland, P.O. Box
Cleveland, TN 37311.

1519,
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Texas:
Bell (FEMA City of Killeen (08— October 13, 2009; October 20, | The Honorable Timothy L. Hancock, | October 30, 2009 ........... 480031
Docket No.: 06-2994P). 2009; Killeen Daily Herald. Mayor, City of Killeen, P.O. Box 1329,
B-1096). Killeen, TX 76540.
Lubbock (FEMA | City of Lubbock (08— | November 16, 2009; November | The Honorable Tom Martin, Mayor, City | March 23, 2010 .............. 480452
Docket No.: 06-2723P). 23, 2009; Lubbock Ava- of Lubbock, P.O. Box 2000, Lubbock,
B-1096). lanche-Journal. TX 79457.
Virginia: Arlington Arlington County December 3, 2009; December | The Honorable Barbara A. Favola, Chair- | April 9, 2010 .........ccc..... 515500
(FEMA Docket (09-03-1117P). 10, 2009; Sun-Gazette. person, Arlington County Board, 2100
No.: B—-1096). Clarendon Boulevard, Suite 813, Arling-
ton, VA 22201.
Wisconsin: Mil- Village of Hales Cor- | November 12, 2009; November | The Honorable Robert G. Ruesch, Presi- | March 19, 2010 .............. 550524
waukee (FEMA ner (09-05— 19, 2009; My Community dent, Village of Hales Corners, 5740
Docket No.: B— 4413P). Now. South 124th Street, Hales Corners, WI
1096). 53130.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: June 11, 2010.
Sandra K. Knight,
Deputy Federal Insurance and Mitigation
Administrator, Mitigation, Department of
Homeland Security, Federal Emergency
Management Agency.
[FR Doc. 2010-15235 Filed 6—-22-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 209 and 252

Defense Federal Acquisition
Regulation Supplement; Ownership or
Control by a Foreign Government
(DFARS Case 2010-D010)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD is issuing an interim rule
to implement revisions to DoD
Directive-Type Memorandum (DTM)
09-019, “Policy Guidance for Foreign
Ownership, Control, or Influence
(FOCI).” The DTM revises the
description of communications security
material that is “proscribed
information.”

DATES: Effective date: June 23, 2010.

Comment date: August 23, 2010.
ADDRESSES: You may submit comments,
identified by DFARS Case 2010-D010,
using any of the following methods:

O Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

O E-mail: dfars@osd.mil. Include
DFARS Case 2010-D010 in the subject
line of the message.

O Fax:703-602—-0350.

O Mail: Defense Acquisition
Regulations System, Attn: Mr. Julian E.
Thrash, OUSD(AT&L)DPAP/DARS,
Room 3B855, 3060 Defense Pentagon,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Julian E. Thrash, 703—-602-0310. Please
cite DFARS Case 2010-D010.

SUPPLEMENTARY INFORMATION:

A. Background

DoD has revised Directive-Type
Memorandum (DTM) 09-019, “Policy
Guidance for Foreign Ownership,
Control, or Influence (FOCI),” which
requires conforming changes to the
DFARS. This rule revises DFARS
209.104-1, General standards, to reflect
that the responsible office is the
Undersecretary of Defense for
Intelligence. Additionally, subparagraph
(a)(4) of DFARS 252.209-7002,
Disclosure of Ownership or Control by
a Foreign Government, is revised to
reflect changes required by the DTM to
the definition of “proscribed
information.” The DTM revises the
description of communication security
material that is “proscribed
information.”

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993. This rule is not a
major rule under 5 U.S.C. 604.

B. Regulatory Flexibility Act

DoD does not expect this interim rule
to have a significant economic impact
on a substantial number of entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because it only impacts companies that
are owned or controlled by a foreign
government, and most small entities, as
defined in the Regulatory Flexibility
Act, are not owned or controlled by a
foreign government.

DoD invites comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities.

DoD will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C. 610 (DFARS Case 2010-D010) in
correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply, because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
(DoD) that urgent and compelling
reasons exist to promulgate this interim
rule without prior opportunity for
public comments pursuant to 41 U.S.C.
418b and FAR 1.501-3(b). DoD
Directive-Type Memorandum (DTM)
09-019, “Policy Guidance for Foreign
Ownership, Control, or Influence
(FOCI),” effective June 8, 2010,
implements changes to the definition of
“proscribed information.” In reviewing
the DTM, it became apparent that the
current wording at DFARS 252.209—
7002 is potentially misleading. If the
DFARS is not changed to be consistent
with the revised DTM, contracting
officers and contractors will be
misinformed as to the meaning of
“proscribed information.” DoD will
consider public comments received in
response to this interim rule in the
formation of the final rule.
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List of Subjects in 48 CFR Parts 209 and
252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 209 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 209 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 209-CONTRACTOR
QUALIFICATIONS

m 2. Section 209.104-1 is amended by
revising paragraph (g)(ii)(B) and the
introductory text of paragraph (g)(ii)(C)
to read as follows:

209.104-1 General standards.
* * * * *
) * % %
(11) * % %

(B) Whenever the contracting officer
has a question about application of the
provision at 252.209-7002, the
contracting officer may seek advice from
the Security Directorate, Office of the
Deputy Under Secretary of Defense,
Human Intelligence,
Counterintelligence, and Security.

(C) In accordance with 10 U.S.C.
2536(b)(1)(A), the Secretary of Defense
may waive the prohibition in paragraph
(g)(ii)(A) of this subsection upon
determining that the waiver is essential
to the national security interests of the
United States. The Secretary has
delegated authority to grant this waiver
to the Undersecretary of Defense for
Intelligence. Waiver requests, prepared
by the requiring activity in coordination
with the contracting officer, shall be
processed through the Director of
Defense Procurement and Acquisition
Policy, Office of the Under Secretary of
Defense (Acquisition, Technology, and
Logistics), and shall include a proposed
national interest determination. The
proposed national interest

determination, prepared by the
requiring activity in coordination with
the contracting officer, shall include:

* * * * *

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Section 252.209-7002 is amended
by revising the clause date and
paragraph (a)(4)(ii) to read as follows:

252.209-7002 Disclosure of ownership or
control by a foreign government.
* * * * *

DISCLOSURE OF OWNERSHIP OR
CONTROL BY A FOREIGN GOVERNMENT
(JUN 2010)(a) * * *

(4]* * %

(ii) Communications security (COMSEC)
material, excluding controlled cryptographic
items when unkeyed or utilized with
unclassified keys;

* * * * *

[FR Doc. 2010-15126 Filed 6—-22—10; 8:45 am]
BILLING CODE 5001-08-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 25
[Docket ID OCC-2010-0011]

FEDERAL RESERVE SYSTEM

12 CFR Part 228
[Docket No. R—1386]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 345
RIN 3064—-AD60

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 563e
[Docket ID OTS—2010-0019]

Community Reinvestment Act
Regulation Hearings

AGENCIES: Office of the Comptroller of
the Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); Federal Deposit
Insurance Corporation (FDIC); Office of
Thrift Supervision, Treasury (OTS).
ACTION: Public hearings; request for
comments.

SUMMARY: The OCC, Board, FDIC, and
OTS (collectively, “the agencies”) will
hold a series of joint public hearings in
four cities across the country to receive
public comments on the agencies’
regulations governing procedures for
assessing a financial institution’s
performance under the Community
Reinvestment Act (CRA). The purpose
of the hearings is to seek a wide range
of views on whether and how the
agencies should revise their regulations
to better serve the goals of the
Community Reinvestment Act. The
hearings will be held in: Arlington,

Virginia; Atlanta, Georgia; Chicago,
Illinois; and Los Angeles, California.
The dates and details of how to request
participation are provided below.
DATES:

Public Hearing Dates:

1. July 19, 2010—Arlington, Virginia.

2. August 6, 2010—Atlanta, Georgia.

3. August 12, 2010—Chicago, Illinois.

4. August 17, 2010—Los Angeles,
California.

Dates for Requests to Participate:
Participants who wish to present
testimony or to attend one or more
hearings in person must register five
business days in advance of the hearing
date at http://www.ffiec.gov/cra/
hearings.htm. Presenters are also
strongly encouraged to provide their
written testimony five business days in
advance of the requested hearing date.
The time available for presentations and
the space in the meeting rooms is
limited. Therefore, participants are
encouraged to register early. Additional
information is available on the
registration Web site and below under
SUPPLEMENTARY INFORMATION.

Date to Submit Written Comments:
Written comments (other than
testimony) may be provided to any
agency as described below (under
ADDRESSES) through August 31, 2010.
ADDRESSES:

Public Hearing Addresses:

1. July 19, 2010—FDIC’s L. William
Seidman Center, 3501 Fairfax Drive,
Arlington, VA 22201-2305.

2. August 6, 2010—Federal Reserve
Bank of Atlanta, 1000 Peachtree Street
Northeast, Atlanta, GA 30309.

3. August 12, 2010—Federal Reserve
Bank of Chicago, 230 South La Salle
Street, Chicago, IL 60614.

4. August 17, 2010—Los Angeles
Branch of the Federal Reserve Bank of
San Francisco, 950 South Grand
Avenue, Los Angeles, CA 90015.

Addresses to Submit Written
Comments: Persons are invited and
encouraged to submit written comments
addressing their views on the CRA
regulations, whether or not they plan to
testify at the hearings. Written
testimony to be delivered at the hearings
should be provided five business days
in advance to the agency coordinating
that hearing location: Arlington: FDIC;
Atlanta: Office of Thrift Supervision;
Chicago: Federal Reserve Board; and
Los Angeles: Comptroller of the
Currency. Other comments may be
submitted to any agency listed below.

Because paper mail in the
Washington, DC area and at the agencies
is subject to delay, commenters are
encouraged to submit comments by e-
mail or the appropriate agency Web site,
if possible. Please use the title
“Community Reinvestment Act
Regulation Hearings” and Docket or RIN
numbers to facilitate the organization
and distribution of the comments.

The agency addresses are as follows:

OCC: You may submit comments by
any of the following methods:

e E-mail:
regs.comments@occ.treas.gov.

e Mail: Office of the Comptroller of
the Currency, 250 E Street, SW., Mail
Stop 2-3, Washington, DC 20219.

e Fax:(202) 874-5274.

e Hand Delivery/Courier: 250 E
Street, SW., Mail Stop 2—-3, Washington,
DC 20219.

Instructions: You must include “OCC”
as the agency name and “Docket ID
0OCC-2010-0011” in your comment. In
general, OCC will enter all comments
received into the docket and publish
them on the Regulations.gov Web site
without change, including any business
or personal information that you
provide such as name and address
information, e-mail addresses, or phone
numbers. Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
enclose any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

e Viewing Comments Electronically:
Go to http://www.regulations.gov. Select
document type of “Public Submissions,”
enter “Docket ID OCC-2010-0011,” click
“Search,” under “Agency” heading check
“OCCG,” to view public comments.

e Viewing Comments Personally: You
may personally inspect and photocopy
comments at the OCC, 250 E Street,
SW., Washington, DC. For security
reasons, the OCC requires that visitors
make an appointment to inspect
comments. You may do so by calling
(202) 874—4700. Upon arrival, visitors
will be required to present valid
government-issued photo identification
and to submit to security screening in
order to inspect and photocopy
comments.

e Docket: You may also view or
request available background
documents and project summaries using
the methods described above.
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Board: You may submit comments,
identified by Docket No. R-1386, by any
of the following methods:

o Agency Web site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/Regs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

e FAX:(202) 452—-3819 or (202) 452—
3102.

e Mail: Address to Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments will be made
available on the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/Regs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information. Public comments
may also be viewed electronically or in
paper in Room MP-500 of the Board’s
Martin Building (20th and C Streets,
NW.) between 9 a.m. and 5 p.m. on
weekdays.

FDIC: You may submit comments
identified by RIN 3064—AD60 by any of
the following methods:

e Agency Web site: http://
www.FDIC.gov/regulations/laws/
federal/notices.html. Follow
instructions for submitting comments
on the Agency Web site.

e E-mail: Comments@FDIC.gov.
Include RIN # [see above] on the subject
line of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street) on business days
between 7 a.m. and 5 p.m.

Public Inspection: All comments
received will be posted generally
without change to http://www.fdic.gov/
regulations/laws/federal/propose.html,
including any personal information
provided. Comments may be inspected
and photocopied in the FDIC Public
Information Center, 3501 North Fairfax
Drive, Room E-1002, Arlington, VA
22226, between 9 a.m. and 5 p.m. (EST)
on business days. Paper copies of public
comments may be ordered from the
Public Information Center by telephone
at (877) 275-3342 or (703) 562—2200.

OTS: You may submit comments
identified by OTS-2010-0019, by any of
the following methods:

e E-mail:
regs.comments@ots.treas.gov. Please
include ID OTS-2010-0019 in the
subject line of the message and include
your name and telephone number in the
message.

e Fax:(202) 906—6518.

e Mail: Regulation Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention: OTS—
2010-0019.

o Hand Delivery/Courier: Guard’s
Desk, East Lobby Entrance, 1700 G
Street, NW., from 9 a.m. to 4 p.m. on
business days, Attention: Regulation
Comments, Chief Counsel’s Office,
Attention: OTS-2010-0019.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be entered into
the docket and posted on the Internet
without change, including any personal
information provided. Comments,
including attachments and other
supporting materials received are part of
the public record and subject to public
disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

Viewing Comments Electronically:
OTS will post comments on the OTS
Internet Site at http://www.ots.treas.gov/
?p=LawsRegulations.

Viewing Comments On-Site: You may
inspect comments at the Public Reading
Room, 1700 G Street, NW., by
appointment. To make an appointment
for access, call (202) 906-5922, send an
e-mail to public.info@ots.treas.gov, or
send a facsimile transmission to (202)
906—-6518. (Prior notice identifying the
materials you will be requesting will
assist us in serving you.) We schedule
appointments on business days between
10 a.m. and 4 p.m. In most cases,
appointments will be available the next
business day following the date we
receive a request.

FOR FURTHER INFORMATION CONTACT:

OCC (Los Angeles, CA hearing): Barry
Wides, Deputy Comptroller for
Community Affairs,
Barry.Wides@occ.treas.gov, (202) 874—
4930 or Gregory Nagel, Compliance
Policy Specialist,
Gregory.Nagel@occ.treas.gov, (202) 874—
0942, Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219.

Board (Chicago, IL hearing): Joseph A.
Firschein, Community Affairs Officer,

Joseph.A.Firschein@frb.gov, (202) 736—
5531 or Jamie Goodson, Attorney,
Jamie.Z.Goodson@frb.gov, (202) 452—
3667 or Catherine M. J. Gates, Senior
Project Manager, Cathy.Gates@frb.gov
(202) 452-2099.

FDIC (Arlington, VA hearing): Janet
Gordon, Senior Policy Analyst, Division
of Supervision and Consumer
Protection, JaGordon@fdic.gov, (202)
898-3850 or Richard Schwartz, Counsel,
Legal Division (202) 898-7424,
RiSchwartz@fdic.gov, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429.

OTS (Atlanta, GA hearing): Stephanie
Caputo, Senior Compliance Program
Analyst,
Stephanie.Caputo@ots.treas.gov, (202)
906—6549, or Richard Bennett, Senior
Compliance Counsel,
Richard.Bennett@ots.treas.gov, (202)
906-7409, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552,

SUPPLEMENTARY INFORMATION:

Background

The Community Reinvestment Act
(CRA) (12 U.S.C. 2901 et seq.) is
intended to encourage insured
depository institutions to help meet the
credit needs of their communities,
including low- and moderate-income
neighborhoods, consistent with safe and
sound operation of the institutions. The
CRA requires each of the agencies to use
its authority when examining financial
institutions to encourage such
institutions to help meet the credit
needs of the local communities they are
chartered to serve. The agencies are
required to consider this record in
evaluating an application for a charter,
deposit insurance, branch or other
deposit facility, office relocation,
merger, or holding company acquisition
of an insured depository institution.
Detailed information on CRA
regulations and Interagency
Examination Procedures are available
on the Federal Financial Institutions
Examination Council (FFIEC) Web site
at http://www.ffiec.gov/cra/default. htm.

Public Hearings

The purpose of the public hearings is
to receive public comments on the
agencies’ CRA regulations and to solicit
views on whether and how the agencies
should revise their CRA regulations to
better serve the goals of the CRA. The
agencies invite testimony (oral and
written) on any issues regarding the
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CRA from any interested person.! While
the agencies recognize public comments
may discuss matters requiring statutory
changes, the agencies’ focus is on
potential regulatory changes.

To participate in or attend the
hearings in person, registration is
required at http://www.ffiec.gov/cra/
hearings.htm and must be completed at
least five (5) business days before the
hearing date. Individuals proposing to
testify are also strongly encouraged to
provide their written testimony at the
time of registration. The time available
for presentations and the space in the
meeting rooms is limited. Depending on
the number of requests, the agencies
may not be able to accommodate all
who desire to speak or attend. In that
case, the agencies will establish a
waiting list. By providing an email
address and daytime telephone number,
you will enable us to confirm your
participation and arrange security
clearance.

The hearings will address the broad
range of CRA issues listed below under
Topics and Questions, as well as other
CRA issues that may be suggested by
participants. Individuals requesting to
participate in the hearings should
indicate to the agencies the primary
topics they intend to cover. The
agencies will organize panels of
presenters who will have five minutes
to make opening remarks.
Representatives of the regulatory
agencies will then ask questions of the
panelists. In addition, there will be an
opportunity for other participants to
deliver oral statements of three minutes
or less. While all of the topics will be
open for discussion at all of the
hearings, the agencies plan to organize
panels that will include invited
participants, to focus on particular
topics in particular hearing locations.
Panels are being considered in the
hearing locations as noted below:

e Arlington: Community
Development; Ratings and Incentives;
Effect of Evidence of Discriminatory or
Other Illegal Credit Practices on CRA
Performance Evaluations.

e Atlanta: Access to Banking Services
(focus on serving both unbanked and
under-banked individuals and
distressed and underserved areas;
Revisions to CRA Performance Tests
(focus on rural communities and small
institutions).

e Chicago: Geographic Coverage;
Affiliate Activities; Revisions to CRA
Performance Tests.

1 These hearings do not fall under the Negotiated
Rulemaking Act, 5 U.S.C. 561 et seq., or the Federal
Advisory Committee Act, 5 U.S.C. Appendix 2.

o Los Angeles: Small Business and
Consumer Lending; CRA Data
Collection, Reporting and Disclosure,
and Performance Evaluations.

Oral presentations will be limited to
the time available. Potential presenters
are, therefore, strongly encouraged to
make their written testimony available
to the agencies five business days in
advance of the hearing to provide
additional information and help
facilitate the question period. Hearing
proceedings will be recorded.

Details on the agendas of the specific
hearings will be made available on the
registration Web site. Confirmations will
also be provided to the hearing
presenters by email by an agency
contact.

Written Comments

As noted above, individuals are
invited and encouraged to submit
written comments addressing their
views on the CRA regulation, whether
or not they plan to participate in the
hearings. Persons wishing to provide
written comments (other than
testimony) may submit them as
provided above through August 31,
2010.

Topics and Questions

The agencies are particularly
interested in receiving hearing
testimony and written comments on the
following topics and questions:

Geographic coverage. What are the
best approaches to evaluating the
geographic scope of depository
institution lending, investment and/or
deposit-taking activities under CRA?
Should geographic scope differ for
institutions that are traditional branch-
based retail institutions compared to
institutions with limited or no physical
deposit-taking facilities? Should it differ
for small local institutions compared to
institutions with a nationwide customer
base? If so, how? As the financial
services industry continues to evolve
and uses new technologies to serve
customers, how should the agencies
adapt their CRA evaluations of urban
and rural communities?

CRA performance tests, asset
thresholds and designations. Should the
agencies revise the criteria used to
assess performance under the current
CRA tests: Small institution;
intermediate small institution; large
institution; wholesale and limited
purpose institution or strategic plan?
Are the current asset thresholds that
apply to institutions and tests
appropriate?

Affiliate activities. Currently, the
agencies consider affiliate activities only
at the request of the related depository

institution. Should the agencies revise
the regulation and, instead, require that
examiners routinely consider activities
by affiliates? If so, what affiliates or
activities should be reviewed? How
should consideration of affiliates affect
the geographic coverage of CRA
assessments?

Small business and consumer lending
evaluations and data. Should the
agencies revise the evaluation of and/or
data requirements for small business
and small farm lending activities or for
consumer lending activities, including
activities or products designed to meet
the needs of low- and moderate-income
consumers? If so, what changes are
needed?

Access to banking services. How
should access to financial services be
considered under CRA? What changes
would encourage financial institutions
to expand access to un-banked and
under-banked consumers in a safe and
sound manner and to promote
affordable, safe transaction and savings
accounts? Should the agencies revise
CRA to include additional regulatory
incentives to provide access to services
for historically underserved and
distressed areas?

Community development. What are
the opportunities to better encourage
community development loans,
investments and services to support
projects that have a significant impact
on a neighborhood? Should the agencies
consider revisions to the Community
Development Test or to the definition of
community development? How could
the rules most effectively balance
support for community development
organizations of different sizes, varying
geographic scope, and in diverse rural
and urban communities? How might
they balance incentives for meeting
local needs as well as the needs of very
distressed areas or those with
emergency conditions?

Ratings and incentives. Is there an
opportunity to improve the rules
governing CRA ratings to differentiate
strong, mediocre, and inadequate CRA
performance more consistently and
effectively? Are there more effective
measures to assess the qualitative
elements of an institution’s
performance? Are there regulatory
incentives that could be considered to
encourage and recognize those
institutions with superior CRA
performance?

Effect of evidence of discriminatory or
other illegal credit practices on CRA
Performance Evaluations. Currently, the
agencies’ evaluations of CRA
performance are adversely affected by
evidence of discriminatory or other
illegal credit practices as outlined in the
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CRA rules. Are the existing standards
adequate? Should the regulations
require the agencies to consider
violations of additional consumer laws,
such as the Truth in Savings Act, the
Electronic Fund Transfer Act, and the
Fair Credit Reporting Act? Should the
regulations be revised to more
specifically address how evidence of
unsafe and unsound lending practices
adversely affects CRA ratings?

CRA disclosures and Performance
Evaluations. Should the agencies
consider changes to data collection,
reporting, and disclosure requirements,
for example, on community
development loans and investments?
What changes to public Performance
Evaluations would streamline the
reports, simplify compliance, improve
consistency and enhance clarity?
Should the agencies consider changes to
how Performance Evaluations
incorporate information from
community contacts or public
comments?

Dated: June 16, 2010.

John C. Dugan,
Comptroller of the Currency.

By order of the Board of Governors of the
Federal Reserve System, acting through the

Secretary of the Board under delegated
authority, June 15, 2010.

Jennifer J. Johnson,
Secretary of the Board.

Dated at Washington, DC, June 16, 2010.
Federal Deposit Insurance Corporation.
Robert E. Feldman,

Executive Secretary.

Dated: May 26, 2010.

By the Office of Thrift Supervision.
John E. Bowman,
Acting Director.
[FR Doc. 2010-15114 Filed 6-22-10; 8:45 am)]

BILLING CODE 6210-01-P, 6720-01-P, 6714-01-P,
4810-33-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 40
[Docket No. RM09-25-000]

System Personnel Training Reliability
Standards

June 17, 2010.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: Pursuant to section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission (Commission)

proposes to approve Reliability
Standards PER—005-1 (System
Personnel Training) and PER-004-2
(Reliability Coordination—Staffing)
submitted to the Commission for
approval by the North American Electric
Reliability Corporation, the Electric
Reliability Organization (ERO) certified
by the Commission. In addition,
pursuant to section 215(d)(5) of the
FPA, and section 39.5(f) of the
Commission’s regulations the
Commission proposes to direct the ERO
to develop modifications to proposed
Reliability Standard PER-005-1 to
address certain issues identified by the
Commission. The proposed Reliability
Standards require reliability
coordinators, balancing authorities, and
transmission operators to establish a
training program for their system
operators, verify each of their system
operator’s capability to perform tasks,
and provide emergency operations
training to every system operator.
DATES: Comments are due August 23,
2010.

ADDRESSES: Interested persons may
submit comments, identified by Docket
No. RM09-25-000, by any of the
following methods:

e Agency Web Site: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery. Commenters
unable to file comments electronically
must mail or hand deliver an original
and 14 copies of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Karin L. Larson (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426. (202) 502-8236.

Kenneth U. Hubona (Technical
Information), Office of Electric
Reliability, Division of Reliability
Standards, Federal Energy Regulatory
Commission, 13511 Label Lane, Suite
203, Hagerstown, MD 21740. (301)
665—1608.

SUPPLEMENTARY INFORMATION:

1. Pursuant to section 215 of the
Federal Power Act (FPA),! the
Commission proposes to approve
Reliability Standards PER—005-1
(System Personnel Training) and PER—
004-2 (Reliability Coordination—
Staffing), developed by the North
American Electric Reliability

116 U.S.C. 8240 (2006).

Corporation (NERC), the Commission-
certified Electric Reliability
Organization (ERO). The Commission
proposes to direct the ERO to develop
modifications to proposed Reliability
Standard PER—005-1 to address certain
issues identified by the Commission.
The proposed Reliability Standards
require reliability coordinators,
balancing authorities, and transmission
operators to establish a training program
for their system operators, verify each of
their system operator’s capability to
perform tasks, and provide emergency
operations training to each system
operator. The Commission also proposes
to approve the retirement of the
currently effective Reliability Standards
PER-002-0 (Operating Personnel
Training) and PER-004-1 (Reliability
Coordination), which are superseded by
the proposed Reliability Standards PER—
005—1 and PER-004-2.

I. Background

A. System Personnel Training and the
August 14, 2003 Blackout

2. On August 14, 2003, a blackout that
began in Ohio affected significant
portions of the Midwest and Northeast
United States, and Ontario, Canada
(August 14 Blackout). This blackout
affected an area with an estimated 50
million people and 61,800 megawatts of
electric load.2 The subsequent
investigation and report completed by
the U.S.-Canada Power System Outage
Task Force (Task Force) reviewed
several previous major North American
outages and concluded that “inadequate
training of operating personnel” was
among the factors that the August 14
Blackout had in common with previous
outages.?

3. Specifically, the Task Force
summarized that previous outage
analyses recommended “enhanced
procedures and training for operating
personnel.” 4 This included:

e Thorough programs and schedules
for operator training and retraining
should be vigorously administered.

¢ A full-scale simulator should be
made available to provide operating
personnel with “hands-on” experience
in dealing with possible emergency or
other system conditions.

¢ Procedures and training programs
for system operators should include
anticipation, recognition, and definition
of emergency situations.

2U.S.-Canada Power System Outage Task Force,
Final Report on the August 14, 2003 Blackout in the
United States and Canada: Causes and
Recommendations, (April 2004) (Blackout Report),
available at http://www.ferc.gov/industries/electric/
indus-act/blackout.asp.

3 See Blackout Report at 107.

4]d. at 110.
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e Written procedures and training
materials should include criteria that
system operators can use to recognize
signs of system stress and mitigating
measures to be taken before conditions
degrade into emergencies * * *.5

4. The Blackout Report stated that
some reliability coordinators and
control area operators, i.e., balancing
authorities, did not receive adequate
training in recognizing and responding
to system emergencies and this “training
deficiency contributed to the lack of
situational awareness and failure to
declare an emergency on August 14
while operator intervention was still
possible (before events began to occur at
a speed beyond human control).”® The
Blackout Report recommended
“[ilmprov[ing] near-term and long-term
training and certification requirements
for operators, reliability coordinators,
and operator support staff.” 7 The Task
Force suggested that NERC require
training for planning staff at control
areas and reliability coordinators
concerning power system characteristics
and load, VAR, and voltage limits to
enable them to develop rules for
operating staff to follow.8 In addition,
the Task Force urged NERC to “require
control areas and reliability
coordinators to train grid operators, IT
support personnel, and their supervisors
to recognize and respond to abnormal
automation system activity.” 9

B. Section 215 of the FPA and
Mandatory Reliability Standards

1. Section 215 of the FPA

5. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval. If
approved, the Reliability Standards are
enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.

6. In July 2006, the Commission
certified NERC as the ERO.10
Concurrent with its 2006 ERO
Application, NERC submitted to the
Commission a petition seeking approval
of 107 proposed Reliability Standards,
including four Personnel Performance,
Training and Qualifications (PER)
Reliability Standards. The PER group of

51d.

6Id. at 157.

71d. at 156, Task Force Recommendation 19.

8]d. at 156—157, Task Force Recommendation
19.A.

9Id. at 157, Task Force Recommendation 19.B.

10 North American Electric Reliability Corp., 116
FERC {61,062 (ERO Certification Order), order on
reh’g & compliance, 117 FERC {61,126 (2006), aff’d
sub nom., Alcoa, Inc. v. FERC, 564 F.3d 1342 (DC
Cir. 2009).

Reliability Standards is intended to
ensure the safe and reliable operation of
the interconnected grid through the
retention of suitably trained and
qualified personnel in positions that can
impact the reliable operation of the
Bulk-Power System.

7. On March 16, 2007, the
Commission issued Order No. 693,
approving 83 of the 107 Reliability
Standards filed by NERC,*? including
the four PER Reliability Standards:
PER-001-0, PER-002-0, PER—003-0,
and PER-004-1.12 In addition, under
section 215(d)(5) of the FPA, the
Commission directed NERC to develop
modifications to the PER Reliability
Standards to address certain issues
identified by the Commission. At issue
in the immediate proceeding are two
new PER standards that would replace
the currently effective Reliability
Standards PER-002-0 (Operating
Personnel Training) and PER-004—1
(Reliability Coordination—Staffing).

2. Reliability Standard PER-002—-0

8. Currently effective Reliability
Standard PER-002-0 requires each
transmission operator and balancing
authority to be staffed with adequately
trained operating personnel.13
Specifically, PER-002-0: (1) Directs
each transmission operator and
balancing authority to have a training
program for all operating personnel who
occupy positions that either have
primary responsibility, directly or
through communication with others, for
the real-time operation of the Bulk-
Power System or who are directly
responsible for complying with the
NERC Reliability Standards; (2) lists
criteria that must be met by the training
program; and (3) requires that operating
personnel receive at least five days of
training in emergency operations each
year using realistic simulations.14

9. In Order No. 693, the Commission
directed NERC, pursuant to section
215(d)(5) of the FPA, to develop the
following modifications to PER—002-0:
(1) Identify the expectations of the
training for each job function; (2)
develop training programs tailored to
each job function with consideration of
the individual training needs of the
personnel; (3) expand the applicability
of the training requirements to include:
reliability coordinators, local
transmission control center operator

11 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, Federal Register 72
FR 16,416 (Apr. 4, 2007), FERC Stats. & Regs.
31,242, order on reh’g, Order No. 693-A, 120
FERC 61,053 (2007).

12Order No. 693 at P 1330-1417.

13]d. P 1331.

14 Reliability Standard PER-002-0.

personnel, generator operators centrally-
located at a generation control center
with a direct impact on the reliable
operation of the Bulk-Power System,
and operations planning and operations
support staff who carry out outage
planning and assessments and those
who develop system operating limits
(SOLs), interconnection reliability
operating limits (IROLs), or operating
nomograms for real-time operations; (4)
use a Systematic Approach to Training
methodology for developing new
training programs; and (5) include the
use of simulators by reliability
coordinators, transmission operators,
and balancing authorities that have
operational control over a significant
portion of load and generation.1°

10. In Order No. 693, the Commission
also directed the ERO to determine
whether it is feasible to develop
meaningful performance metrics
associated with the effectiveness of a
training program required by currently
effective Reliability Standard PER-002—
0 and to consider whether personnel
that support Energy Management
System (EMS) applications should be
included in mandatory training
pursuant to the Reliability Standard.16

3. Reliability Standard PER-004-1

11. In Order No. 693, the Commission
also approved Reliability Standard PER—
004-1.17 This Reliability Standard
requires each reliability coordinator to
be staffed with adequately trained,
NERC-certified operators, 24 hours a
day, seven days a week. Further, PER—
004-1 requires reliability coordinator
operating personnel to have a
comprehensive understanding of the
area of the Bulk-Power System for
which they are responsible.

12. Under section 215(d)(5) of the
FPA, the Commission directed NERC to
develop modifications to currently
effective Reliability Standard PER-004—
1 through the Reliability Standards
development process to: (1) Include
formal training requirements for
reliability coordinators similar to those
addressed under the personnel training
Reliability Standard PER—002-0 and (2)
include requirements pertaining to
personnel credentials for reliability
coordinators similar to those in PER—
003-0.18

15 Order No. 693 at P 1393.

16 Id. P 1394.

17 Id. P 1417.

18]d. P 1415, 1417. Currently effective Reliability
Standard PER-003-0 requires transmission
operators, balancing authorities and reliability
coordinators to have NERC-certified staff for all
operating positions that have a primary
responsibility for real-time operations or are
directly responsible for complying with the
Reliability Standards. Id. at 1395.



Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/ Proposed Rules

35691

II. NERC Petition for Proposed
Reliability Standards PER-005-1 and
PER-004-2

13. In a September 30, 2009 filing
(NERC Petition),9 NERC requests
Commission approval of proposed
Reliability Standards PER-005-1
(System Personnel Training) and PER—
004-2 (Reliability Coordination—
Staffing), which were developed in
response to the Commission’s directives
in Order No. 693 regarding currently
effective Reliability Standard PER-002—
0.20 NERC seeks to concurrently retire
currently effective Reliability Standards
PER-002-0 and PER-004-1 upon the
effective date PER-004—-2 and PER-005—
1.

14. NERC states that the proposed
Reliability Standards “are a significant
improvement over the existing
Reliability Standards” and recommends
Commission approval of the standards
as a “significant step in strengthening
the quality of operator training programs
as necessary for the reliability of the
[Blulk-[Plower [S]ystem.” 21

A. Reliability Standard PER-005-1

15. Proposed Reliability Standard
PER-005-1 has the stated purpose of
ensuring that system operators
performing real-time, reliability-related
tasks on the North American bulk
electric system are competent to
perform those reliability-related tasks.22
The proposed Reliability Standard
applies to reliability coordinators,
balancing authorities and transmission
operators. Reliability Standard PER—
005-1 contains three requirements,
which NERC describes as follows:

¢ Requirement R1 mandates the use
of a systematic approach to training for
both new and existing training
programs. The requirement further
requires applicable entities to create a
company-specific, reliability-related
task list relevant to Bulk-Power System
operation and to design and develop
learning objectives and training
materials based on the task list
performed by its System Operators each
calendar year. Finally, the requirement
mandates the training be delivered and
the training program be evaluated on at
least an annual basis to assess its
effectiveness.

19 North American Electric Reliability Corp., Sept.
30, 2009 Petition for Approval of Proposed
Reliability Standards Regarding System Personnel
Training (NERC Petition).

20NERC’s Petition addresses only the directives
in Order No. 693 related to existing Reliability
Standard PER-002-0, not the directives related to
PER-004-1. See NERC Petition at 27.

21 NERC Petition at 5.

22Reliability Standard PER-005-1, Section A.3
(Purpose).

¢ Requirement R2 requires the
verification of a System Operator’s
ability to perform the tasks identified in
Requirement R1. The requirement also
mandates re-verification of a System
Operator’s ability to perform the tasks
within a specified time period when
program content is modified.

¢ Requirement R3 identifies the
number of hours of emergency
operations training (at least 32 hours)
that a System Operator is required to
obtain every twelve months. The
requirement further identifies those
entities required to use simulation
technology such as a simulator, virtual
technology, or other technology in their
emergency operations training
programs.23

NERC states that PER-005-1 is a new
Reliability Standard that supersedes all
of currently effective Reliability
Standard PER—002-0 and supersedes
Requirements R2, R3, and R4 of
currently effective Reliability Standard
PER-004-1.

16. According to NERC, proposed
Reliability Standard PER—005—-1 “marks
a significant milestone toward achieving
FERC priorities as articulated in Order
No. 693,” but acknowledges that it does
not satisfy all of the directives set forth
in Order No. 693.24 Specifically, NERC
recognizes that proposed Reliability
Standard PER-005-1 does not establish
training obligations for generator
operators and various operations
support personnel as required by Order
No. 693, stating that “these will be
addressed in a subsequent development
effort as described in the Reliability
Standards Development Plan: 2009—
2011.”25

B. Reliability Standard PER-004-2

17. Proposed Reliability Standard
PER-004-2 modifies PER-004—1 by
deleting Requirements R2, R3, and R4.
According to NERC, more detailed and
less ambiguous requirements addressing
the same issues set forth in currently
effective Reliability Standard PER-004—
1 Requirements R2, R3, and R4 are now
included in proposed PER-005-1.
Proposed Reliability Standard PER-
004-2 simply carries forward,
unchanged, the remaining requirements
from currently effective PER—004-1,
including the associated violation risk
factor and violation severity level
assignments. NERC states that
Requirement R2 of currently effective
PER-004-1, which requires reliability
coordinator operating personnel to
complete a minimum of five days per

23 NERC Petition at 8-9.
24]d. at 7.
25 Id.

year of training and drills using realistic
simulations of system emergencies, is
now addressed in proposed Reliability
Standards PER-005-1, Requirement R3.
According to NERC, Requirements R3
and R4 of currently effective PER-004—
1, which mandate reliability coordinator
operating personnel to have an
extensive understanding of its reliability
coordinator area and other operators
within that area, are now addressed in
proposed Reliability Standard PER—
005-1, Requirements R1 and R2.

III. Discussion

18. We agree with NERC that the
proposed Reliability Standards PER—
005-1 and PER-004-2 comply with
many of the requirements in Order No.
693 and represent an improvement in
training requirements. Accordingly,
pursuant to section 215(d)(2) of the
FPA, the Commission proposes to
approve Reliability Standards PER—005—
1 and PER-004-2, as just, reasonable,
not unduly discriminatory or
preferential, and in the public interest.
In addition, pursuant to section
215(d)(5) of the FPA, the Commission
proposes to direct the ERO to develop
modifications to proposed Reliability
Standard PER-005-1 to address certain
issues identified by the Commission.

19. It appears that the proposed
Reliability Standards adequately
address a number of the directed
modifications set forth in Order No. 693
regarding the PER Reliability Standards.
For example, it appears that proposed
Reliability Standard PER-005-1
adequately addresses the following
Order No. 693 directives: (1) Identify the
expectations of the training for each job
function; (2) develop training programs
tailored to each job function with
consideration of the individual training
needs of the personnel; (3) expand the
applicability section to include
reliability coordinators; (4) incorporate a
Systematic Approach to Training
methodology in the development of
training programs; and (5) incorporate
simulator training into the standard.

20. Personnel training is important to
ensuring the reliability of the Bulk-
Power System, as recognized in Order
No. 693 and the Blackout Report.26 The
ERO has proposed changes to the
training standard on many issues,
including: (1) The Systematic Approach
to Training, (2) tailoring training for
each job function, and (3) simulation
training. In several of these areas, the
Commission is seeking clarification
from the ERO or industry comment on
specific matters and proposes
improvements that can be made to

26 Blackout Report at 156.
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further enhance operator training.
Further, we propose to direct the ERO
to modify PER-005-1 to explicitly
address training for local control center

personnel, as required by Order No. 693.

Each of these matters is discussed
below.

21. The Commission also seeks
comment on the feasibility of the
proposed effective dates and retirement
dates proposed by NERC. Additionally,
the Commission proposes to defer
review of the violation risk factor and
violation severity level assignments for
proposed Reliability Standards PER—
005-1 and PER-004-2.

22. Finally, as acknowledged by
NERGC, certain of the directives from
Order No. 693 related to the currently
effective Reliability Standard PER-002—
0 are not addressed in proposed
Reliability Standard PER—005-1. Thus,
the Commission seeks comment on the
timeframe for the ERO to modify PER—
005-1 to fully respond to the
Commission’s directives in Order No.
693 regarding expanding the
applicability of the training
requirements.

A. Systematic Approach to Training

23. In Order No. 693, the Commission
directed NERC to develop modifications
to currently effective Reliability
Standard PER-002-0 to use a
Systematic Approach to Training
methodology for developing new
training programs.2” A Systematic
Approach to Training is a widely-
accepted methodology that ensures
training is efficiently and effectively
conducted and is directly related to the
needs of the position in question. To
achieve training results, Systematic
Approach to Training objectives
include: management and
administration of training and
qualification programs; development
and qualification of training staff;
trainee entry-level requirements;
determination of training program
content; design and development of
training programs; conduct of training;
trainee examinations and evaluations;
and training program evaluation.

24. NERC states that proposed
Reliability Standard PER-005-1,
Requirement R1 satisfies this directive
as it requires each reliability
coordinator, balancing authority, and
transmission operator to use a
Systematic Approach to Training to
establish company-specific, reliability-
related tasks performed by its system
operators. Specifically, Requirement R1
provides that “each Reliability
Coordinator, Balancing Authority and

27 Order No. 693 at P 1382.

Transmission Operator shall use a
systematic approach to training to
establish a training program* * *.”28

Commission Proposal

25. Based on the Commission’s
understanding of Systematic Approach
to Training, we agree with NERC that
proposed Reliability Standard PER-
005-1, Requirement R1 meets the
Commission’s directive to “develop a
modification to PER—-002—2 (or a new
Reliability Standard) that uses the SAT
methodology.” 29 Requirement R1 and
the corresponding sub-requirements
mandate that each reliability
coordinator, balancing authority, and
transmission operator use a Systematic
Approach to Training to establish its
training program. Thus, NERC appears
to have complied with the Order No.
693 directive to adopt a Systematic
Approach to Training.

26. However, the generic reference to
Systematic Approach to Training
contained in proposed PER-005-1,
Requirement R1 raises the question
whether certain Order No. 693
directives and whether certain specific
training requirements that are explicitly
set forth in the currently effective
Reliability Standards PER—002—-0 and
PER-004-1, which are to be retired, are
fully and adequately captured under the
Systematic Approach to Training
umbrella. The Commission questions
whether the following three, currently
effective training requirements are
incorporated in proposed Reliability
Standard PER—005-1: (i) Understanding
of reliability coordinator area, (ii)
continual training, and (iii) training staff
identity and competency. As discussed
in detail below, we seek comment on
our understanding of the carryover of
these three currently enforceable
compliance obligations.

1. Understanding of Reliability
Coordinator Area

27. Requirements R3 and R4 of
currently effective PER—004—1 provide
that reliability coordinator operating
personnel “shall have a comprehensive
understanding of the Reliability
Coordinator Area and interactions with
neighboring Reliability Coordinator
areas” and “shall have an extensive
understanding of the Balancing
Authorities, Transmission Operators,
and Generation Operators within the
Reliability Coordinator Area, including
the operating staff, operating practices

28 See NERC Petition at Exhibit A, PER-005-1,
R1.
29 See Order No. 693 at P 1380.

and procedures * * *.”30 NERC states
that these two requirements are
supplanted by and are addressed more
fully in proposed Reliability Standard
PER-005-1, Requirements R1 and R2.31
Requirements R1 and R2 of proposed
Reliability Standard PER-005-1 state:

R1. Each Reliability Coordinator, Balancing
Authority and Transmission Operator shall
use a systematic approach to training to
establish a training program for the BES
company-specific reliability-related tasks
performed by its System Operators and shall
implement the program.

R1.1. Each Reliability Coordinator,
Balancing Authority and Transmission
Operator shall create a list of BES company-
specific reliability-related tasks performed by
its System Operators.

R1.1.1. Each Reliability Coordinator,
Balancing Authority and Transmission
Operator shall update its list of BES
company-specific reliability-related tasks
performed by its System Operators each
calendar year to identify new or modified
tasks for inclusion in training.

R1.2. Each Reliability Coordinator,
Balancing Authority and Transmission
Operator shall design and develop learning
objectives and training materials based on the
task list created in R1.1.

R1.3. Each Reliability Coordinator,
Balancing Authority and Transmission
Operator shall deliver the training
established in R1.2.

R1.4. Each Reliability Coordinator,
Balancing Authority and Transmission
Operator shall conduct an annual evaluation
of the training program established in R1, to
identify any needed changes to the training
program and shall implement the changes
identified.

R2. Each Reliability Coordinator, Balancing
Authority and Transmission Operator shall
verify each of its System Operator’s
capabilities to perform each assigned task
identified in R1.1 at least one time.

28. The text from currently effective
Reliability Standard PER-004-1,
Requirements R3 and R4 requiring
reliability coordinator operating
personnel to have a comprehensive
understanding of the reliability
coordinator area, is not explicitly
restated in proposed PER-005-1,
Requirements R1 and R2. NERC states
that Requirements R3 and R4 of
currently effective Reliability Standard
PER-004-1 are removed “because they
are more fully addressed by
Requirements R1 and R2 of PER-005—
1.”32 NERC'’s statement implies that
Requirements R1 and R2 of proposed
Reliability Standard PER-005-1 retain

30 Currently effective Reliability Standard PER—
004-1, available at http://www.nerc.com/files/PER-
004-1.pdf.

31 NERC Petition at 26 (stating that PER-004—001,
Requirements R3 and R4 are removed because they
are more fully addressed by Requirements R1 and
R2 of PER-005-1).

32[d.
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an obligation for reliability coordinator
operating personnel to have a
comprehensive understanding of the
reliability coordinator area and
interactions with neighboring reliability
coordinator areas, and entities that fail
to do so could be subject to an
enforcement action. However, this is not
clear from either the proposed
Reliability Standard or from NERC’s
petition. Thus, the Commission seeks an
explanation from NERC, and comment
from the general public, whether “a
comprehensive understanding of the
reliability coordinator area” is an
enforceable requirement under
proposed Reliability Standard PER—
005-1 and whether this requirement is
clear or should be more explicit.

2. Continual Training

29. The currently effective Reliability
Standard PER—002-0, Requirement R3.2
explicitly mandates that “the training
program must include a plan for the
initial and continuing training of
Transmission Operators and Balancing
Authorities operating personnel.” NERC
states that the requirements of PER—
002-0 “have been completely replaced
and supplanted by the specific
provision of proposed new Reliability
Standard PER-005-1.”33 NERC'’s
statement implies that the Systematic
Approach to Training requirements set
forth in proposed PER-005-1 retains an
obligation of continuing training, and
entities that fail to do so could be
subject to an enforcement action. The
Commission seeks an explanation from
NERC, and comment from the general
public, whether continuing training is
an enforceable requirement under
proposed Reliability Standard PER—
005-1 and whether this requirement is
clear or should be more explicit.

3. Training Staff Identity and
Competency

30. Similarly, currently effective
Reliability Standard PER-002-0,
Requirement R3.4 requires a training
program in which “[t]raining staff must
be identified, and the staff must be
competent in both knowledge of system
operations and instructional
capabilities.” Since this requirement is
not explicitly provided in PER-005-1,
we seek clarification as to how and
whether the Systematic Approach to
Training requires training staff to be
identified, and, if not, the mechanism
by which training staff will be identified
and its competency ensured. The
Commission also seeks comment
whether this should be made explicit so

33]d. at 27.

that entities clearly understand their
compliance obligations.

B. Training Expectations for Each Job
Function/Tailored Training

31. In Order No. 693, the Commission
directed NERC to develop a
modification to currently effective
Reliability Standard PER—002-0 that
identifies the expectations of the
training for each job function and
develops training programs tailored to
each job function with consideration of
the individual training needs of the
personnel. Proposed Reliability
Standard PER-005-1, Requirement R1.2
mandates applicable entities to “design
and develop learning objectives and
training materials based on the task list
created in R1.1.”34

Commission Proposal

32. The Commission believes that
NERC has complied with our directive
to require entities to identify the
expectations of the training for each job
function and develop training programs
tailored to each job function with
consideration of the individual training
needs of the personnel. Based on our
review of the Systematic Approach to
Training methodology used by the
Department of Energy, we understand
that a Systematic Approach to Training
would assess factors such as
educational, technical, experience, and
medical requirements that candidates
must possess before entering a given
training program.35 With the above
understanding, we believe that the
Systematic Approach to Training
methodology, as proposed in Reliability
Standard PER—005-1, satisfies the
Commission directive to develop a
modification that identifies the
expectations of the training for each job
function and develops training
programs tailored to each job function
with consideration of the individual
training needs of the personnel. We also
understand that Requirement R1.2 of
proposed Reliability Standard PER—
005-1 requires that the learning
objectives and training materials be
developed with consideration of the
individual needs of each operator. We
seek comment on this understanding.

C. Simulation Training

33. In Order No. 693, the Commission
directed NERC to develop a requirement

34]d. at 27 (quoting proposed Reliability Standard
PER-005-1, Requirement R1.2).

351U.S. Department of Energy’s Standard, DOE-
STD-1070, Guidelines for Evaluation of Nuclear
Facility Training Programs at Appendix—
Objectives and Criteria, Objective 3 (June 1994),
available at http://www.hss.energy.gov/
nuclearsafety/ns/techstds/standard/std1070/
std1070.html.

mandating simulator training for
reliability coordinators, transmission
operators and balancing authorities that
have operational control over a
significant portion of load and
generation.36 The Commission
acknowledged concerns regarding the
high cost to develop and maintain full-
scale simulators, and took them into
consideration. We stated that we did not
require that entities must develop and
maintain full-scale simulators, but
rather they should have access to
training on simulators. Further, because
the cost is likely to outweigh the
reliability benefits for small entities, the
Commission stated that small entities
should continue to use training aids
such as generic operator training
simulators and realistic table-top
exercises. Therefore, the Commission
directed the ERO to develop a
requirement for the use of simulators
dependent on an entity’s role and size.
34. NERC explains that because “the
implementation cost of a full-fledged
system-specific simulator can be
significant * * * the use of a simulator
is only required for entities managing
facilities having a significant impact on
the bulk power system (Requirement
R3.1) * * *.”37 Thus, NERC states that
proposed PER-005-1, Requirement R3.1
satisfies this directive as it requires:
Each Reliability Coordinator, Balancing
Authority and Transmission Operator that
has operational authority or control over
Facilities with established IROLs or has
established operating guides or protection
systems to mitigate IROL violations shall
provide each System Operator with
emergency operations training using
simulation technology such as a simulator,
virtual technology, or other technology that
replicates the operational behavior of the BES
during normal and emergency conditions.38

Commission Proposal

35. As required in Order No. 693,
proposed Reliability Standard PER—
005-1 requires the use of simulator
training. It appears that proposed PER—
005-1, Requirement R3.1 would
enhance the existing requirements
governing simulation training by
providing operating personnel with
hands-on simulation training experience
in dealing with possible emergencies or
other system conditions. In addition, the
proposed Reliability Standard appears
to take into account the size of the
entity, as allowed by Order No. 693, by
requiring such training only for entities
which have operational authority or
control over facilities with established
IROLs or have established operating

36 Order No. 693 at P 1390-91.
37 NERC Petition at 17.
38]d. at 32.
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guides or protection systems to mitigate
IROL violations.

36. However, we ask for clarification
from NERC concerning the simulation
requirement. The Blackout Report found
that some reliability coordinators and
control area operators had not received
adequate system emergency training,
that “[m]ost notable was the lack of
realistic simulations and drills to train
and verify the capabilities of operating
personnel,” and that this training
deficiency contributed to the lack of
situational awareness and failure to
declare an emergency while operator
intervention was still possible.39
Requirement R3.1 requires the
simulation technology to “replicatel] the
operational behavior of the [bulk
electric system] during normal and
emergency conditions.” By requiring the
technology to replicate the operational
behavior of the Bulk-Power System, it
appears that this provision requires the
use of simulators specific to an
operator’s own system. We ask NERC for
clarification on this issue. We also ask
for comments on this provision from
other interested persons.

37. The Commission believes that
system-customized simulator training
would further the Blackout Report goal
of providing “realistic simulations.”
Because each system is topologically
unique,*° training on a simulator
specific to one’s own system (“custom
simulation”) would necessarily better
prepare an operator on that system than
generic simulation training. Custom
simulation is considered to be highly
effective because it provides trainees
with realistic and relevant contexts in
which to test and develop their
understanding, knowledge and
competence. An advantage of custom
simulation is that it trains operators on
specific control strategies for their own
system. In other words, it would allow
the system operator to better understand
how his actions and reactions will affect
the particular assets and environment in
which the operator works. In short,
simulation training that utilizes an
environment that resembles the
expected system conditions during
emergency, results in more effective
troubleshooting during emergencies as it
better prepares the operators to identify
changes and symptoms, correctly locate
the problem, and take necessary action

39Blackout Report at 157 (emphasis added).

40 The properties of each system are unique,
properties such as the location and capabilities of
generator units and capacitor banks, typical
transmission line loadings, location and function of
special protection systems, if any, normal
substation configuration, and other elements. The
interaction of these elements impact an operator’s
options in an emergency.

to fix the problem. While a more generic
simulator can teach the skills needed for
operating a power system and
responding to emergency conditions, it
does not familiarize the operator with
the specifics of his system and how that
system responds to specific events that
give rise to emergencies. Greater
knowledge of and experience in dealing
with the specific system give the
operator a more solid grasp of the
behavior of that system and a feel for its
response to various conditions and,
therefore, better prepare the operator to
deal with emergencies on that system.

38. Some entities may currently use
vendor-provided emergency system
simulator training to provide operating
personnel with “hands-on” training
experience. In some instances the
emergency conditions embedded in the
vendor training programs may not be
specific to the entity’s own system and
operations. In Order No. 693, the
Commission, citing commenters’
concerns regarding the high cost to
develop and maintain full-scale
simulators, concluded that the directive
does not mean that entities subject to
the simulation training requirement
must develop and maintain full-scale
simulators but rather they should have
access to training on simulators.41 As
such, we would not expect an entity to
necessarily use a simulator that
replicates its own hardware, but we
believe that there may be other tools
that would allow an entity to input its
own system files to a vendor simulator
so the vendor simulator would run that
entity’s system’s power flows over a
range of operating conditions and test
operator response.

39. Therefore, we seek comment on
whether the Reliability Standard should
require the simulation technology to
realistically replicate an entity’s own
topology and operating conditions. If
the proposed language “replicates the
operational behavior of the [bulk
electric system],” contemplates use of
simulators not specific to one’s own
system, we ask whether operators
trained on simulators that replicate
systems other than their own will be
adequately trained to respond to
emergency conditions on their own
system. For example, we seek comment
on whether training on simulators that
replicate a different system provide
operating personnel emergency system
training with sufficiently realistic
simulations to enable them to act in an
actual emergency. We seek comment on
the feasibility and practicality
(including cost considerations) of
requiring use of simulation technology

410rder No. 693 at P 1390-91.

that realistically replicates the entity’s
own topology and operating conditions.

D. Local Transmission Control Center
Operator Personnel

40. In Order No. 693, the Commission
directed NERC to modify currently
effective Reliability Standard PER-002—
0 to include formal training for local
transmission control center operating
personnel.42 Specifically, the
Commission concluded that “[w]hile
PER-002-0 applies to transmission
operators, it is important for reliability
that personnel involved in decision
making and implementation receive
proper training.” 43 Because local
transmission control center personnel
are responsible for implementing
instructions that affect the reliability of
the Bulk-Power System, we directed the
ERO to modify PER-002-0 to include
training for such personnel tailored to
the needs of the positions.

41. Proposed Reliability Standard
PER-005-1 does not explicitly include
a requirement that covers formal
training for local transmission control
center operator personnel. NERC’s
Petition states that the NERC Reliability
Functional Model accurately captures
the list of functions that a Transmission
Operator performs, and therefore
includes those performed by local
control center personnel. NERC
concludes that, if all entities are
properly registered in the NERC
Compliance Registry, the Commission’s
directive to include formal training for
local transmission control center
operator personnel “will be
appropriately addressed because the
Transmission Operator has the ultimate
responsibility to ensure that its
functional responsibilities are met, even
if through other entities.” 44

Commission Proposal

42. The Commission is concerned
with NERC’s conclusion that local
transmission control center personnel
will receive training because this
conclusion relies on the transmission
operator requiring training for another
entity’s personnel. Moreover, NERC’s
response to this directive reasserts the
same arguments we rejected in Order
No. 693:

The Commission disagrees with those
commenters who contend that, because
operators at local control centers take
direction from NERC-certified operators at
the ISO or RTO, they do not need to be
addressed by the training requirements of
PER—-002—-0. Rather, as discussed above, these

42]d, P 1343.
43]d. P 1342.
44 NERC Petition at 30.
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operators maintain authority to act
independently to carry out tasks that require
real-time operation of the Bulk-Power System
including protecting assets, protecting
personnel safety, adhering to regulatory
requirements and establishing stable islands
during system restoration.45

Thus the Commission concluded:

Whether the RTO or the local control
center is ultimately responsible for
compliance is a separate issue * * *,
regardless of which entity registers for that
responsibility, these local control center
employees must receive formal training
consistent with their roles, responsibilities
and tasks.46

Simply put, the Commission already
rejected the concept of relying on the
transmission operator’s obligation to
train its personnel to ensure that local
transmission control center operator
personnel receive training. The
Commission’s objective, as stated in
Order No. 693, is to ensure that there are
no gaps in responsibility for providing
formal training to local transmission
control center employees. Sub-
requirement R1.1 of the proposed
Reliability Standard PER—005-1 states
that each “Transmission Operator shall
* * * gstablish a training program for
the BES company-specific * * * tasks
performed by its System Operators and
shall implement the program.”47 The
language of this sub-requirement
provides that the Transmission Operator
is only required to implement a training
program for operators within its
company. It is unclear to the
Commission how the Transmission
Operator could then require a local
control center operator to receive
training, particularly if that operator is
within another entity, as suggested by
NERC. A clear statement in the
proposed Reliability Standard that
incorporates local transmission control
center operator personnel would satisfy
the Commission’s directive. We propose
to direct NERC to modify proposed
Reliability Standard PER—005-1 to
include a provision that explicitly
addresses training for local transmission
control center personnel, consistent
with the Commission’s directive in
Order No. 693.

E. Performance Metrics

43. In Order No. 693, the Commission
directed NERC to determine “whether it
is feasible to develop meaningful
performance metrics associated with the
effectiveness of a training program
* * * and if so, develop such

45 QOrder No. 693 at P 1347.

46 Id. P 1343 (emphasis added).

47 Proposed Reliability Standard PER-005-1,
Requirement R1.1 (emphasis added).

performance metrics.” 48 In response,
NERC states that the Systematic
Approach to Training methodology, as
set forth in proposed Reliability
Standard PER-005-1, sub-requirement
R1.4, requires each reliability
coordinator, balancing authority and
transmission operator to conduct an
annual evaluation of the training
program and assess whether system
operators are receiving effective
training. NERC concludes that this
“provides a meaningful assessment of
the training program” while “[aln
evaluation of how System Operators
perform during infrequent, actual events
on the system would not provide useful
metrics on an ongoing basis.” 49 NERC
also states that proposed Reliability
Standard PER—005-1 is a training
standard, and is not intended to address
individual system operator performance
apart from the requirements associated
with the company-specific reliability-
related tasks identified in Requirement
R1.

Commission Proposal

44. Order No. 693 did not specifically
require NERC to provide metrics for the
training standard, but required NERC to
explore the feasibility of developing
meaningful metrics for assessing the
effectiveness of training programs. As a
part of this directive, we stated that
metrics could be used to “continually
improve an applicable entity’s
performance and the Reliability
Standard itself.” 50 The Commission is
encouraged that the proposed Reliability
Standard includes a requirement for
each applicable entity to annually
evaluate its training program to identify
and implement needed changes. This is
an important part of keeping each
individual training program current,
and an improvement over the currently
effective reliability standard. We agree
with NERC that this provides a
meaningful assessment of the training
program.

45. However, the Commission also
stated that “if quantifiable performance
metrics can be developed to gauge the
effectiveness of a Reliability Standard,
these performance metrics should be
developed.” 51 While NERC evaluated
whether metrics were needed to assess
each individual program, we are not
satisfied that NERC evaluated whether

48 Order No. 693 at P 1394. Generally,

performance metrics are a system of parameters or
means of quantitative and periodic assessment of a
process that is to be measured. See e.g., NERC Staff
White Paper, Toward Ensuring Reliability:
Reliability Performance Metrics (December 2007).

49NERC Petition at 33—-34.

50 Order No. 693 at P 1379.

51]d. (emphasis added).

performance metrics could be devised to
evaluate the Reliability Standard. While
NERC states that “[a]n evaluation of how
System Operators perform during
infrequent, actual events on the system
would not provide useful metrics on an
ongoing basis,” 52 it provides no
explanation of this statement. The
Commission questions whether metrics
could be developed to establish specific
parameters and measurements that
would allow, among other things, the
monitoring of trends and the
comparison of performance across
entities. Further, the Commission
believes that meaningful performance
metrics could include a global metric
that could be used to compare the
competency of system operators to
perform reliability-related tasks from
one entity to another in order to assess
whether a particular entity’s training
program is producing adequately
trained personnel. In addition, the
results from such a metric could be used
to identify areas in which a particular
reliability requirement may need to be
improved. These objectives go beyond
the annual evaluation set forth in
proposed Reliability Standard PER—
005-1, sub-requirement R1.4, and NERC
has not provided an explanation of
whether it has evaluated whether such
metrics are feasible.

46. NERC suggests that an evaluation
of how system operators perform during
infrequent, actual events on the system
would not provide a useful metric.
While actual system disturbances that
result in significant operating events
such as IROL violations or loss of load
may not be frequent, contingencies,
frequency decline, overloaded
transmission lines and voltage
excursions, among other operating
events, occur regularly and actions to
mitigate these circumstances are what
prevent more significant disturbances.
Operator actions with regard to these
more regular events seem noteworthy
and may provide indicators of the
effectiveness of training programs.

47. We seek comment from NERC on
whether it considered metrics to
evaluate the effectiveness of the
Reliability Standard, in addition to its
consideration of metrics to evaluate the
effectiveness of an individual entity’s
training program. In addition, we seek
comment on possible performance
metrics that could be used to assess
whether proposed Reliability Standard
PER-005-1 achieves its stated purpose
“[t]o ensure that System Operators
performing real-time, reliability-related
tasks on the North American Bulk
Electric System * * * are competent to

52 NERC Petition at 33-34.
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perform those reliability-related tasks.”
Accordingly, we propose to direct that
the ERO evaluate the feasibility of
developing meaningful performance
metrics to evaluate the effectiveness of
the Reliability Standard related to
operator training.

F. Effective and Retirement Dates

48. With respect to proposed
Reliability Standard PER-005-1, NERC
proposes staggered effective dates, i.e.,
the mandatory compliance date after an
allotted implementation period, for each
of the standard’s requirements and sub-
requirements. Specifically, NERC
proposes: Compliance with PER-005-1,
Requirements R1 and R2 would be
mandatory on the first day of the first
calendar quarter, 24 months after
regulatory approval; compliance with
Requirement R3 would be mandatory on
the first day of the first calendar quarter
after regulatory approval; and
compliance with sub-requirement R3.1
would be mandatory on the first day of
the first calendar quarter 36 months
after regulatory approval. NERC
proposes to retire currently effective
PER-002-0 because the PER-002—-0
requirements will be superseded by
proposed PER-005—-1. Thus NERC states
that retirement of PER—-002-0 is
necessary to avoid redundancy, conflict,
and confusion regarding the mandatory
training standards. Notwithstanding the
proposed staggered effective dates of the
requirements in PER-005-1, NERC
proposes to retire PER—002—0 upon the
“effective date of PER-005-1.” 53

49. With respect to proposed
Reliability Standard PER—004-2, the
proposed effective date section set forth
in proposed Reliability Standard PER—
004-2 states:

Effective Date:

e Retire Requirement 2 when PER—
005—1 Requirement 3 becomes effective.
¢ Retire Requirements 3 and 4 when

PER-005-1 Requirements 1 and 2
become effective.

NERC’s Petition states that it seeks
Commission approval to retire existing
Reliability Standard PER-004—1 upon
the effective date of proposed Reliability
Standard PER-004-2 and PER-005-1.54

Commission Proposal

50. The Commission is concerned that
the proposed effective and retirement
dates may not be appropriate. The
Commission previously has approved
the use of staggered effective dates in
conjunction with new Reliability
Standards. However, in this case, where
the proposed Reliability Standards

53 [d. at 27 and 42.
54]d. at 1 and 42.

modify currently effective standards, we
are concerned that a staggered effective
date may create a gap in compliance and
enforceability.

51. NERC states that proposed
Reliability Standard PER—005-1 is
intended to supersede existing
Reliability Standard PER-002—0 “upon
the effective date of PER-005—1.” First,
it is not clear whether NERC intended
that PER-002-0 be retired when the first
requirement in PER—005—1 becomes
effective, or when all requirements in
PER-005-1 become effective. If PER—
002-0 is retired when only certain
requirements are effective in PER-005—
1, the Commission is concerned that
this may create a gap in training
requirements as NERC proposes to make
the various requirements in PER—-005-1
mandatory and enforceable in three
stages over a three year period. We seek
an explanation from NERC on whether
its proposed effective date for PER-005—
1 and retirement date for PER-002—-0
will create a gap in compliance and
further seek comment on alternative
approaches to avoid any such gap. If
NERC intends for PER-002—-0 to be
retired after all of PER-005-1’s
requirements are in effect, the
Commission is concerned that this may
result in overlapping and potentially
conflicting requirements that could
unintentionally introduce confusion in
compliance expectations during certain
timeframes. We also request industry
comment on the length of the lead-time
before the various requirements in PER—
005—1 become mandatory and
enforceable, which, as currently
proposed, is as long as three years and,
more specifically, comment on the need
for the proposed two- and three-year
lead-times.

52. With respect to proposed
Reliability Standard PER—004-2 and the
retirement of currently effective PER—
004-1, as the Commission understands
the text in proposed Reliability
Standard PER—004-2, NERC proposes to
retire Requirements R2, R3, and R4 of
currently effective Reliability Standard
PER-004-1 concurrent with the dates
the related requirements in proposed
PER-005-1 become effective.>5 In other
words, NERC proposes to stagger the
retirement of currently effective PER—
004-1. The Commission seeks comment
on the feasibility of using a staggered
retirement date as well as possible
alternative approaches.

55 The effective date language in proposed PER—
004-2 is not clear. The Commission read the
language with the assumption that the reference to
“Requirement 2” in the text “Retire Requirement 2
upon the effective date of PER-005—1 Requirement
3” refers to Requirement 2 of PER-004-1.

G. Violation Risk Factors/Violation
Severity Levels

53. To determine a base penalty
amount for a violation of a requirement
within a Reliability Standard, NERC
must first determine an initial range for
the base penalty amount. To do so,
NERC assigns a violation risk factor to
each requirement and sub-requirement
of a Reliability Standard that relates to
the expected or potential impact of a
violation of the requirement on the
reliability of the Bulk-Power System.
NERC may propose either a lower,
medium or high violation risk factor for
each mandatory Reliability Standard
requirement.5¢ The Commission has
established guidelines for evaluating the
validity of each violation risk factor
assignment.5”

54. NERC also will assign each
requirement and sub-requirement one of
four violation severity levels—low,
moderate, high, and severe—as
measurements for the degree to which
the requirement was violated in a
specific circumstance. On June 19, 2008,
the Commission issued an order
establishing four guidelines for the
development of violation severity
levels.58

55. With respect to proposed
Reliability Standard PER—005—-1, NERC
proposes to assign violation risk factors
only to the main requirements and did
not propose violation risk factors for any
of the sub-requirements.>® NERC assigns

56 The specific definitions of high, medium and
lower are provided in North American Electric
Reliability Corp., 119 FERC { 61,145, at P 9 (2007),
order on reh’g, 120 FERC { 61,145 (2007) (Violation
Risk Factor Rehearing Order).

57 See Violation Risk Factor Rehearing Order, 120
FERC { 61,145 at P 8-13. The guidelines are: (1)
Consistency with the conclusions of the Blackout
Report; (2) consistency within a Reliability
Standard; (3) consistency among Reliability
Standards; (4) consistency with NERC'’s definition
of the violation risk factor level; and (5) treatment
of requirements that co-mingle more than one
obligation.

58 North American Electric Reliability Corp., 123
FERC q 61,284, at P 20-35 (2008) (Violation
Severity Level Order), order on reh’g & compliance,
125 FERC { 61,212 (2008). The guidelines provide
that violation severity level assignments should: (1)
Not lower the current level of compliance; (2)
ensure uniformity and consistency in the
determination of penalties; (3) be consistent with
the corresponding requirement; and (4) be based on
a single violation.

59'We note that in Version Two Facilities Design,
Connections and Maintenance Reliability
Standards, Order No. 722, 126 FERC { 61,255, at
P 45 (2009), the ERO proposed to develop violation
risk factors and violation severity levels for
Requirements but not sub-requirements. The
Commission denied the proposal as “premature”
and, instead, encouraged the ERO to “develop a new
and comprehensive approach that would better
facilitate the assignment of violation severity levels
and violation risk factors.” As directed, on March
5, 2010, NERC submitted a comprehensive
approach that is currently pending with the
Commission in Docket No. RR08—4—-005.
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Requirement R1 a “medium” violation
risk factor, Requirement R2 a “high”
violation risk factor, and Requirement
R3 a “medium” violation risk factor. The
NERC Petition proposes violation
severity levels for Requirements R1, R2,
and R3 of proposed Reliability Standard
PER-005-1. NERC did not propose
violation severity levels for any of the
sub-requirements. With respect to
proposed Reliability Standard PER—
004-2, NERC proposes to carry forward
the violation risk factors and violation
severity levels currently assigned to the
existing Reliability Standard PER-004—
1. NERC requests approval for the
proposed violation risk factors and
violation severity levels subject to the
outcome of the proceedings in Docket
Nos. RR08-4-000 and related sub-
dockets.50

Commission Proposal

56. In its March 5, 2010 filing in
Docket No. RR08—4—-005, NERC
incorporated by reference its
informational filing submitted in
response to Version Two Facilities
Design, Connections and Maintenance
Reliability Standards, Order No. 722,
126 FERC { 61,255, at P 45 (2009), in
which NERC proposed the novel
approach of assigning violation risk
factors and violation severity levels only
to a Reliability Standard’s
Requirements, but not the sub-
requirements. Because the violation risk
factors and violation severity levels for
both proposed Reliability Standard
PER-005-1 and PER-004-2 are
impacted by the NERC’s pending
petition, we propose to defer discussion
on the proposed violation risk factors
and violation severity levels assigned to
PER-005-1 and PER-004-2 until after
we act on the ERO’s petition in Docket
No. RR08-4—-005.

H. Unaddressed Directives

57. In Order No. 693, the Commission
directed NERC to expand the
applicability of currently effective
Reliability Standard PER—002-0 to
include (i) generator operators centrally-
located at a generation control center
with a direct impact on the reliable
operation of the Bulk-Power System,
and (ii) operations planning and
operations support staff who carry out
outage planning and assessments and
those who develop SOLs, IROLs or
operating nomograms for real-time
operations.?? The Commission also
directed the ERO, in part, to consider
“whether personnel that support [Energy
Management System] applications

60 NERC Petition at 42.
61 Order No. 693 at P 1393.

* * * should be included in mandatory
training” 62 requirements set forth in
Reliability Standard PER—002-0.

58. In Order No. 693, with regard to
the directive to expand the applicability
of the training requirements in currently
effective PER-002-0 to include
generator operators, the Commission
stated, “it is essential that generator
operator personnel have appropriate
training.” 63 The Commission further
noted that in the event communication
is lost, the generator operator personnel
must have had sufficient training to take
appropriate action to ensure reliability
of the Bulk-Power System. Thus, we
directed the ERO to modify currently
effective Reliability Standard PER-002—
0 to apply to generator operators.64

59. With regard to the directive to
expand the applicability of the training
requirements in currently effective PER—
002-0 to include operations planning
and operations support staff, the
Commission directed the ERO to modify
currently effective Reliability Standard
PER-002-0 to apply to operations
planning and support staff personnel
who carry out outage coordination and
assessments in accordance with
Reliability Standards IRO—004-1 and
TOP-002-2, and those who determine
SOLs and IROLs or operating
nomograms in accordance with
Reliability Standards IRO-005-1 and
TOP-004-0.65

60. With regard to the directive to
consider Energy Management System
(EMS) support personnel, the
Commission noted that EMS support
personnel can also have an impact on
the reliable operation of the Bulk-Power
System. These are the personnel
responsible for ensuring that critical
EMS reliability applications, such as
state estimation, contingency analysis
and alarm processing packages, are
available, contain up-to-date system
data and produce useable results.
Because the impact of these employees
upon Reliable Operation is not as clear,
we directed the ERO to consider,
through the Reliability Standards
development process, whether
personnel that perform these additional
functions should be included in
mandatory training pursuant to PER—
002-0.66

61. In response to these Order No. 693
directives, NERC acknowledges that
proposed Reliability Standard PER—
005-1 does not establish training
obligations for generator operators and

62]d. P 1394.

63Id. P 1359.

64]d,

65 Id. P 1372 (citations omitted).
66 Id. P 1373.

operations planning and operations
support staff.67 Also, NERC recognizes
that it did not address the Order No. 693
directives related to EMS support
personne].68

62. NERC states that it omitted
generator operators,®° operations
planning, and operations support staff
from the scope of the development of
proposed Reliability Standard PER—
005-1 because the inclusion of those
personnel would have required an
expansion of the standard drafting team
roster to ensure that those disciplines
were fairly represented on the drafting
team.”? NERC states that it instead chose
to complete the core activities it
identified in the project scope rather
than delay the completion with an
enlarged scope. Accordingly, NERC
states that it plans to address the
expansion of the training standard
(PER-005-1) in a subsequent drafting
project, Project 2010—01—Support
Personnel Training.”* Likewise, NERC
also states that it has deferred
compliance with the Commission’s
directives to consider the inclusion of
EMS support personnel into the training
standard to Project 2010-01—Support
Personnel Training.

Commission Proposal

63. NERC is continuing to work to
expand applicability of proposed
Reliability Standard PER—-005-1 to
include generator operators and
operations planning and operations
support staff, as required in Order No.
693. We appreciate that NERC felt that
the inclusion of generator owners,
operations planning, and operations
support staff in the standards proposed
here would have necessitated expansion
of the Standard Drafting Team roster to
ensure these disciplines were fairly
represented and that this would have
delayed the completion of this
important set of standards.

64. With respect to operations
planning and operations support staff,
the Commission stated that PER-002-0
should apply to operations planning
and operations support staff that have a
direct impact on the reliable operation
of the Bulk-Power System.”2
Recommendation 19 of the Blackout
Report identified training deficiencies
as contributing to the August 14, 2003

67 NERC Petition at 30.

68 Id. at 34.

69 NERC’s Petition actually references generator
“owners” which appears to be a typographical error.

70 NERC Petition at 30.

711d. (identifying NERC Project 2010-01—
Support Personnel Training, which is part of
NERC'’s Reliability Standards Development Plan:
2009-2011, to address these directives).

72 Order No. 693 at P 1372.
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blackout and states that NERC should
require training for the planning staff at
control areas and IT support
personnel.”3

65. Regarding generator operator
personnel, in Order No. 693, the
Commission stated that it is essential
that generator operator personnel have
appropriate training to understand
instructions from a balancing authority,
particularly in an emergency situation
in which instructions may be succinct
and require immediate action. Further,
we noted that if communication is lost,
the generator operator personnel should
have had sufficient training to take
appropriate action to ensure reliability
of the Bulk-Power System.”# Since the
issuance of Order No. 693, System
Disturbance reports from NERC’s Web
site indicate that there have been
disturbances caused by human errors at
generating stations.”®

66. For the reasons enumerated in
Order No. 693, we continue to believe
that requiring a comprehensive training
program is important, specifically one
that includes training for generator
operators and for operations planning
and operations support staff. NERC
must also consider applicability to
support personnel for EMS applications
as directed in Order No. 693.

67. NERC indicates that it intends to
address the expansion of the training
standard in Project 2010-01—Support
Personnel Training, which is slated to
be initiated in 2010.76 In the Reliability
Standards Development Plan: 2010—
2012, NERC states that the Support
Personnel Training standard “is a
priority project as it was proposed in
support of a 2003 blackout
recommendation.” 77 NERC previously
targeted a completion date of the fourth
quarter of 2011 for the expansion of the
training standard.”® More recently,
NERC has stated that the completion
date for this standard is “to be

73 Blackout Report at 157.

74 Order No. 693 at P 1359.

75 See e.g., NERC System Disturbance Reports
dated May 21, 2007 and August 13, 2007, available
at http://www.nerc.com/files/disturb07.pdf.

76 NERC Petition at 30 (identifying NERC Project
2010-01—Support Personnel Training, to address
these directives). See also, NERC Standards Under
Development Anticipated Posting Schedule
(updated 3/3/2010), available at http://
www.nerc.com/docs/standards/sar/Project
Summary Calendar.xls-2010-04-07.

77 Reliability Standards Development Plan: 2010—
2012, Volume I—Overview at 9 (filed with the
Commission at North American Electric Reliability
Corporation Informational Filing of 2010
Development Plan, Docket Nos. RM05-17-000,
RMO05-25-000, and RM06—16—000 (Dec. 2, 2009)).

78 Reliability Standards Development Plan: 2009—
2011, Volume II, List of Projects at 202 (dated Sept.
22, 2008).

determined.” 79 Given the continuing
need to require training for generator
operators and operations support and
operations planning personnel the
Commission believes the previously
announced targeted date (i.e., fourth
quarter of 2011) is a reasonable deadline
for completion of this work. We seek
comments from NERC and other
interested persons on whether
completion of this work by the fourth
quarter of 2011 is reasonable, or
whether, for good cause, another
timeline for completion of this work
would be necessary.

68. In Order No. 693, the Commission
also directed NERC to consider in the
Reliability Standards Development
Process certain issues regarding
personnel that support EMS
applications. NERC deferred
consideration of this matter to Project
2010-1. In their comments regarding the
timeline for completing the expansion
of the personnel training standard,
NERC and other interested persons
should also discuss whether the issues
identified in Order No. 693 regarding
personnel that support EMS
applications should be addressed on the
same timeline (i.e., completed by the
fourth quarter of 2011).

I Summary

69. We propose to approve proposed
Reliability Standards PER—005—-1 and
PER-004-2 as just, reasonable, not
unduly discriminatory or preferential,
and in the public interest. Under section
215(d)(5) of the FPA, the Commission
proposes to direct the ERO to develop
modifications to proposed Reliability
Standard PER-005-1 to address certain
issues identified by the Commission.
We also seek comment from the ERO
and other interested entities regarding
the Commission’s specific concerns
discussed above. The Commission may
determine after considering such
comments that it is appropriate to direct
the ERO to develop additional
modifications to PER-005-1.

70. In addition, the Commission
proposes to defer review of the violation
risk factor and violation severity level
assignments for proposed Reliability
Standards PER-005—1 and PER-004-2
until the Commission acts on NERC’s
March 5, 2010 filing pending in Docket
No. RR08-4-005.

IV. Information Collection Statement

71. The Office of Management and
Budget (OMB) regulations require
approval of certain information

79 Reliability Standards Development Plan: 2010—
2012, Volume II, List of Projects at 136 (dated Oct.
7, 2009).

collection requirements imposed by
agency rules.8% Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this rule will
not be penalized for failing to respond
to these collections of information
unless the collections of information
display a valid OMB control number.
The Paperwork Reduction Act (PRA) 81
requires each Federal agency to seek
and obtain OMB approval before
undertaking a collection of information
directed to ten or more persons, or
continuing a collection for which OMB
approval and validity of the control
number are about to expire.82

72. The Commission is submitting
these reporting and recordkeeping
requirements to OMB for its review and
approval under section 3507(d) of the
PRA. Comments are solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimates, ways to
enhance the quality, utility, and clarity
of the information to be collected, and
any suggested methods for minimizing
the respondent’s burden, including the
use of automated information
techniques.

73. This Notice of Proposed
Rulemaking (NOPR) proposes to
approve two new Reliability Standards,
PER-004-2 and PER-005-1 governing
training, which standards will replace
currently effective Reliability Standards
PER-002-0 and PER-004-1 approved
by the Commission in Order No. 693.
Rather than creating entirely new
training requirements, the proposed
Reliability Standard PER-005-1 instead
modifies and improves the existing
Reliability Standards governing
personnel training.83 Thus this
proposed rulemaking does not impose
entirely new burdens on the effected
entities. For example, the currently
effective training Reliability Standard,
PER-002-0, requires transmission
operators and balancing authorities to
create training program objectives,
develop a plan for the initial and
continued training, and maintain
training records. Similarly, proposed
training Reliability Standard, PER—005—
1, which supersedes PER-002-0,
requires transmission operators,

805 CFR 1320.11 (2009).

8144 U.S.C. 3501-20 (2006).

8244 U.S.C. 3502(3)(A)(i) (2006), 44 U.S.C.
3507(a)(3) (2006).

83 Proposed Reliability Standard PER-004-2 does
not add any new requirements, rather it restates and
carries forward the two remaining requirements
from PER-004-1 that are not superseded by
proposed Reliability Standard PER-005-1.
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balancing authorities and reliability
coordinators to establish a training
program (using a systematic approach to
training), verify the trainee’s capabilities
to perform task for which they receive
training, and maintain training records.
Accordingly, the recordkeeping
requirements imposed by proposed
Reliability Standard PER-005-1, are
more specific but not necessarily more
expansive than currently effective
Reliability Standard PER-002-0’s
recordkeeping requirements. However,
proposed Reliability Standard PER—
005-1 does enlarge the scope of the
affected entities to include reliability
coordinators.

74. Like the currently effective
training Reliability Standards, PER—
002-0 and PER-004-1, proposed
Reliability Standards PER-004-2 and

PER-005-1 do not require responsible
entities to file information with the
Commission. However, these Reliability
Standards do require applicable entities
to develop and maintain certain
information, subject to audit by a
Regional Entity such as documentation
to show a development and delivery of
a training program for system operators,
verification of system operator
capabilities to perform tasks, and
training records to show compliance
with requirements.

75. Public Reporting Burden: Our
estimate below regarding the number of
respondents is based on the NERC
compliance registry as of May 12, 2010.
Because under the proposed Reliability
Standards the scope of applicability is
enlarged to include reliability
coordinators, but otherwise continue to

impose training requirements on
transmission operators and balancing
authorities, the Commission considers
the reporting burden only with respect
to reliability coordinators. According to
the NERC compliance registry, there are
sixteen entities registered as reliability
coordinators. However, under NERC’s
compliance registration program,
entities may be registered for multiple
functions. Thus, of the sixteen entities
registered as reliability coordinators,
nine are also registered as balancing
authorities and, as such, must comply
with currently effective Reliability
Standards governing system operator
training. Given these additional
parameters, the Commission estimates
that the Public Reporting burden for the
requirements contained in the NOPR is
as follows:

Record-
A Total annual
. No. of new No. of keeping 84 :
Data collection respondents responses houprs ger recorr%lfjergpmg
respondent

PER-005-1, R1.1: RCs, TOs, and BAs must create a list of bulk electric

system reliability-related tasks performed by system operators .................. 857 7 40 280
PER-005-1, R1.2: RCs, TOs, and BAs shall design and develop learning

objectives and training materials based on its task list .............ccocoeniein. 7 7 60 420
PER-005-1, R2: RCs, TOs, and BAs shall verify system operators’ ability

to perform each assigned task from applicable task list .............cccccoeeeie. 7 7 80 560
PER-005-1, M1: RCs, TOs, and BAs must have available for inspection
evidence of using a systematic approach to training to establish and im-

plement a training Program .........ccoceieeiiiieiiseeee e 7 7 50 350
PER-005-1, M1.1: RCs, TOs, and BAs must have available for inspection

its company-specific, reliability-related task list ............ccccooiniiiniiinine 7 7 10 70
PER-005-1, M1.2: RCs, TOs, and BAs must have available for inspection

its learning objectives and training materials .............cccocoeiiiiiiiiiinnins 7 7 10 70
PER-005-1, M1.3: RCs, TOs, and BAs must have available for inspection

system operator training reCords ... 7 7 10 70
PER-005-1, M1.4: RCs, TOs, and BAs must have available for inspection

evidence that it performed an annual training program evaluation ............. 7 7 25 175
PER-005-1, M2: RCs, TOs, and BAs must have available for inspection
evidence that it verified that its system operators can perform each as-

signed task from the training task list ..........cccccooiiiiiii 7 7 20 140
PER-005-1, M3: RCs, TOs, and BAs must have available for inspection
their training records evidencing that each system operator received 32

hours of emergency operations training ...........cccocevveiiiiiiiicee 7 7 20 140
PER-005-1, M3.1: RCs, TOs, and BAs must have available for inspection
training records evidencing that each system operator received emer-

gency training using simulation technology ...........cccccociiiiiiiiiiiiieneeee, 7 7 20 140

TOMAI ettt ne e e s ne e e snnneeesnnnes | eeesnseeessnreeesnieees | tasseeessiseesssineesne | eeeesseesssneeesnnnes 2415

84 The proposed Reliability Standards do not impose any reporting requirements
850nly seven of the 16 registered reliability coordinators are not currently subject to training requirements as balancing authorities.

e Total Annual hours for Collection:
(Reporting + recordkeeping) = hours.

Information Collection Costs: The
Commission seeks comments on the
costs to comply with the reporting and
recordkeeping burden associated with
the proposed Reliability Standards. It
has projected the average annualized
cost to be the total annual hours.

Recordkeeping = 2415 hours @ $120/
hour = $289,800.

e Total costs = $289,800.

Information.

occasion.

e Title: Mandatory Reliability
Standards for the Bulk-Power System.
e Action: Proposed Collection of

e OMB Control No: 1902-0244.

e Respondents: Business or other for
profit, and/or not for profit institutions.

e Frequency of Responses: On

e Necessity of the Information: This
proposed rule would approve revised
Reliability Standards that modify the
existing requirement for entities to

develop training programs and train
certain personnel. The proposed
Reliability Standards require entities to
maintain their training materials and
training records subject to review by the
Commission and NERC to ensure
compliance with the Reliability
Standards.

e Internal review: The Commission
has reviewed the requirements
pertaining to the proposed Reliability
Standards for the Bulk-Power System
and determined that the proposed
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requirements are necessary to meet the
statutory provisions of the Energy Policy
Act of 2005. These requirements
conform to the Commission’s plan for
efficient information collection,
communication and management within
the energy industry. The Commission
has assured itself, by means of internal
review, that there is specific, objective
support for the burden estimates
associated with the information
requirements.

76. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Michael Miller, Office of the
Executive Director, Phone: (202) 502—
8415, fax: (202) 273-0873, e-mail:
DataClearance@ferc.gov]. Comments on
the requirements of the proposed rule
may also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission], e-mail:
oira_submission@omb.eop.gov. Please
reference OMB Control No. 1902-0244
and the docket number of this proposed
rulemaking in your submission.

V. Environmental Analysis

77. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.86 The actions proposed
here fall within the categorical
exclusion in the Commission’s
regulations for rules that are clarifying,
corrective or procedural, for information
gathering, analysis, and
dissemination.8? Accordingly, neither
an environmental impact statement nor
environmental assessment is required.

VI. Regulatory Flexibility Act Analysis

78. The Regulatory Flexibility Act of
1980 (RFA) 88 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. Most of the entities, i.e.,
reliability coordinators, transmission
operators, and balancing authorities, to
which the requirements of this rule
would apply do not fall within the
definition of small entities.89 Moreover,

86 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. { 30,783 (1987).

8718 CFR 380.4(a)(5) (2009).

885 U.S.C. 601-12 (2006).

89 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act
(SBA), which defines a “small business concern” as

the proposed Reliability Standards
reflect a continuation of existing
training requirements for transmission
operators and balancing authorities and
are “new” only with respect to reliability
coordinators.

79. As indicated above, based on
available information regarding NERC’s
compliance registry, approximately
seven entities will be responsible for
compliance with proposed Reliability
Standards PER—004-2 and PER-005-1
that were not already subject to the
existing Reliability Standards
comprising the same base training
requirements as contained in the new
Reliability Standards. The Commission
does not consider this a substantial
number. Further, few if any of the seven
reliability coordinators are small
entities. Based on the foregoing, the
Commission certifies that this Rule will
not have a significant impact on a
substantial number of small entities.
Accordingly, no regulatory flexibility
analysis is required.

VII. Comment Procedures

80. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due August 23, 2010.
Comments must refer to Docket No.
RMO09-25-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

81. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

82. Commenters that are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

83. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document

a business that is independently owned and
operated and that is not dominant in its field of
operation. See 15 U.S.C. 632. According to the SBA,
a small electric utility is defined as one that has a
total electric output of less than four million MWh
in the preceding year.

Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

84. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

85. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

86. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202)502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-15148 Filed 6—22—-10; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 260
[Docket No. RM07-9-003]

Revisions to Forms, Statements, and
Reporting Requirements for Natural
Gas Pipelines

June 17, 2010.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: In this Notice of Proposed
Rulemaking, the Federal Energy
Regulatory Commission proposes to
revise certain financial reporting forms
required to be filed by natural gas
companies (FERC Form Nos. 2, 2-A,
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and 3—Q) to include functionalized fuel
data on pages 521a through 521d of
those forms, and to include on those
forms the amount of fuel waived,
discounted or reduced as part of a
negotiated rate agreement. We also
propose to revise page 520 accordingly.
DATES: Comments are due August 23,
2010.

ADDRESSES: You may submit comments,
identified by Docket No. RM07-9-003,
by any of the following methods:

o Agency Web Site: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Commenters
unable to file comments electronically
must mail or hand deliver an original
and 14 copies of their comments to:
Federal Energy Regulatory Commission,
Office of the Secretary, 888 First Street,
NE., Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Brian Holmes (Technical Information),

Office of Enforcement, Federal Energy

Regulatory Commission, 888 First

Street, NE., Washington, DC 20426,

Telephone: (202) 502-6008, E-mail:

brian.holmes@ferc.gov.

Robert Sheldon (Technical Information),
Office of Energy Market Regulation,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, Telephone:
(202) 502-8672, E-mail:
robert.sheldon@ferc.gov.

Gary D. Cohen (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, Telephone: (202) 502-8321,
E-mail: gary.cohen@ferc.gov.

SUPPLEMENTARY INFORMATION:

Notice of Proposed Rulemaking

1. In response to a court remand * of
Order Nos. 710 and 710-A,2 the
Commission is granting a motion by the
American Gas Association (AGA)
requesting that the Commission issue a
Notice of Proposed Rulemaking (Notice)
proposing that the Commission revise
FERC Form Nos. 2, 2—A, and 3-Q, to
include functionalized fuel data on
pages 521a through 521d of those forms,
and to include on such forms the
amount of fuel waived, discounted or
reduced as part of a negotiated rate

1 American Gas Association v. FERC, 593 F.3d 14
(D.C. Cir. 2010).

2 Revisions to Forms, Statements, and Reporting
Requirements for Natural Gas Pipelines, Order No.
710, FERC Stats. & Regs. 31,267 (2008), order on
reh’ g and clarification, Order No. 710-A, 123 FERC
61,278 (2008).

agreement. We also propose to revise
page 520 accordingly.

I. Background

2. In Order No. 710, the Commission
revised its financial forms, statements,
and reports for natural gas companies,
contained in FERC Form Nos. 2, 2—-A,
and 3—-Q to make the information
reported in these forms more useful by
updating them to reflect current market
and cost information relevant to
interstate natural gas pipelines and their
customers.

3. Among the changes required by the
Final Rule, the Commission adopted
new schedules for Forms 2, 2—-A, and
3—Q 3 and added page 520 (Gas
Account-Natural Gas) to Form 3—Q 4 to
report, in greater detail, the acquisition
and disposition of shipper-supplied
gas.5 Order No. 710 requires pipelines to
report: (1) The difference between the
volume of gas received from shippers
and the volume consumed in pipeline
operations each month; (2) the
disposition of any excess gas and the
accounting recognition given to such
disposition, including the basis of
valuing the gas and the specific
accounts charged or credited; and (3)
the source of the gas used to meet any
deficiency.¢ AGA expressed support for
these additions to the forms, but argued
that greater clarity could be achieved if
the Commission “requires the
information to be broken out by
function (e.g., transportation, storage,
gathering, etc.) and to include, by
function, the amount of fuel that has
been waived, discounted or reduced as
part of a negotiated rate agreement.”?

4. In response to AGA’s arguments,
the Commission found that the
information that AGA requested to be
broken out by function (e.g.,
transportation, storage, gathering, etc.) is
available in Form 2 at page 520.8 The
Commission explained that on page 520
(Gas Account), pipelines are required to
provide detailed information regarding
gas received and delivered by the

3This new schedule reports: (1) the difference
between the volume of gas received from shippers
and the volume of gas consumed in pipeline
operations each month; (2) the disposition of any
excess and the accounting recognition given to such
disposition, including the basis of valuing the gas
and the specific accounts charged or credited; and
(3) the source of gas used to meet any deficiency,
including the accounting basis of the gas and the
specific account(s) charged or credited.

4Page 520 was added to provide more timely
reporting of the quantity of natural gas received and
delivered by the pipeline.

5 Order No. 710, P 13.

61d.

71d. P 15.

80rder No. 710, P 16.

pipeline, identified by function and
account number.?

5. On rehearing, AGA argued, among
other matters, that the fuel data would
be more useful if such data were broken
out by different pipeline functions,
including transportation, storage,
gathering, and exploration/production,
and should include, by function, the
amount of fuel waived, discounted or
reduced as part of a negotiated rate
agreement.

6. In Order No. 710-A, the
Commission addressed the various
requests for rehearing and clarification
of Order No. 710, including AGA’s, and
denied AGA’s request to add additional
detail to the fuel costs reported at pages
521a and 521b on the basis that some of
the information sought by AGA, i.e.,
certain data broken out by function, are
already available on page 520 of Form
Nos. 2 and 2—A and because Order No.
710 also added page 520 to Form No.
3—Q.10 The Commission found that,
while the detail sought by AGA might
provide additional clarity with respect
to fuel costs, the Commission did not
believe its exclusion would preclude the
Commission’s or customers’ ability to
assess the justness and reasonableness
of pipeline rates.1* The Commission
also denied AGA’s request that
pipelines provide information regarding
the amount of fuel that a pipeline has
waived, discounted or reduced as part
of a negotiated rate agreement, deeming
such information unnecessary and
burdensome.12 Chairman (then
Commissioner) Wellinghoff issued a
partial dissent arguing that AGA’s
proposals should have been adopted.?3

7. Subsequently, AGA filed a petition
for review in the United States Court of
Appeals for the District of Columbia
Circuit arguing that the Commission
erred by not addressing the concerns
raised by Chairman Wellinghoff in his
partial dissent to Order No. 710-A. The
court agreed and remanded the matter
back to the Commission for further
proceedings.14

8. Following the court’s remand, AGA
filed a motion requesting that the
Commission issue a Notice proposing
revisions to FERC Form Nos. 2, 2—-A,
and 3—Q, to add additional details as
initially proposed by AGA in the
rulemaking proceeding. Comments in
support of AGA’s motion were filed by
Kansas Corporation Commission and by

oId.

10 Order No. 710-A, P 9-11.
11]d. P 10.

12]d. P 11.

13 [d. at 62,708-9.

14593 F.3d at 21.
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Independent Oil & Gas Association of
West Virginia, Inc.

II. Discussion

9. In this Notice, the Commission
addresses the concerns raised by AGA
in its motion. In Order No. 710-A, the
Commission found that the detail
sought by AGA might provide
additional clarity with respect to fuel
costs, but decided, nonetheless, not to
require the reporting of this information,
based on concerns over the burden
associated with compliance with such a
requirement.’® The Commission also
declined to accept AGA’s proposal
regarding reporting details about the
amount of fuel that a pipeline has
waived, discounted or reduced as part
of a negotiated rate agreement, based on
concerns that this information might not
be significant and might not be readily
available, as many pipelines do not
periodically file to adjust fuel rates and
may not keep records of this type of
information.16

10. The court ruled that the
Commission’s earlier findings did not
discuss AGA’s argument that pages 520
and 521 of the forms work in tandem
and unless the information provided on
pages 521a and 521b is broken out by
function, a shipper cannot match the
revenues generated by the sale of excess
fuel with the functionalized costs
reported on page 520. Thus, our
preliminary view is that the additional
information proposed to be reported on
pages 521a and 521b will allow the user
to determine if there is a cross-subsidy,
which is critical to assessing the
justness and reasonableness of the
pipeline’s fuel rates.1”

11. Moreover, as pointed out by AGA,
while page 520 of the form provides
certain fuel information by function, the
information is not adequate to enable a
form user to determine where on the
pipeline system fuel costs are being
incurred and how they are being
allocated. As stated in the Final Rule,
page 520 of Form Nos. 2 and 2—-A
provides fuel losses by function
(unaccounted for gas is broken out by
function at lines 30-34). AGA argues
that additional detail regarding fuel
costs is required for pages 521a and
521b to ensure that the Commission and
pipeline customers have sufficient

15 Order No. 710-A, P 10.

16]d. P 11.

17We note that our proposal renumbers page 521
as 521a, renumbers page 521a as 521b, and adds
two runover pages as 521c¢ and 521d. The pages
should line up with 521a on top of page 521b, with
page 521c a continuation of page 521a and page
521d a continuation of page 521b. The references
in this Notice to pages 521a and 521b assume the
inclusion of pages 521c and 521d.

information required to assess the
justness and reasonableness of pipeline
rates. We agree and therefore propose to
require that the fuel information be
disaggregated by function to provide
greater clarity with regard to fuel costs.
The Commission believes that the
availability of this information, reported
by function, is consistent with our goal
in the Final Rule of having sufficient
information to allow the Commission
and pipeline customers to assess the
impact on pipeline rates of rising fuel
costs. Thus, our proposal in this Notice
includes the level of detail suggested by
AGA and as explained and shown
below, we propose to require additional
information to be reported on pages
521a and 521b of the forms.

12. Specifically, we propose to revise
pages 521a and 521b to provide more
detailed information about the
information that previously has been
reported on page 520, Gas Account—
Natural Gas. However, the functional
category for production/extraction/
processing that we are here proposing to
add to page 521a and 521b is additional
information that has not previously
been reported in page 520.
Consequently, we propose to add a line
on page 520 for Gas of Others Received
for Production/Extraction/Processing
(Accounts 490 and 491) and another
line for Gas of Others Delivered for
Production/Extraction/Processing
(Accounts 490 and 491). This provides
a bridge between the production/
extraction/processing function on pages
521a, 521b and 520. In addition, we
propose to revise page 520, line 29
(current line 27) to read Other Deliveries
and Gas Used for Other Operations.
Again, this allows the reporting of gas
used in operations with the detail
reported in pages 521a and 521b.

13. Finally, we propose to revise the
heading on page 520 for Gas
Unaccounted For to read Gas Losses and
Gas Unaccounted For. Additionally, as
we are here proposing to have more
detailed information on fuel costs
(broken down by function) reported on
pages 521a and 521b, we are removing
(as duplicative) the prior requirement to
report information on fuel costs in a
more summary fashion on page 520.

14. AGA also requested the reporting
of the amount of fuel by function that
has been waived, discounted or reduced
as part of a negotiated rate agreement.
AGA argued that this information would
enable pipeline customers to better
determine if any inappropriate cross-
subsidization is occurring. The
Commission has a strict policy that
existing shippers must not subsidize the
negotiated rate program, and we agree
that this additional information could

be useful in identifying potential
violations of that policy.1® Therefore, we
propose that fuel costs and revenues
associated with each type of rate
structure (i.e., negotiated, discounted, or
recourse) be broken down by function to
provide better information with which
to assess the justness and
reasonableness of a pipeline’s fuel rates.

15. We also are revisiting the earlier
finding that information regarding the
amount of fuel that a pipeline has
waived, discounted or reduced as part
of a negotiated rate agreement, may not
be readily available. AGA argued that
some pipeline maintain this information
by function in order to change a fuel
rate either in a tracking mechanism or
in a future section 4 rate filing, and that
such information is readily accessible.
After further consideration of these
arguments we have decided to propose
the more detailed reporting of this
information, as suggested by AGA, and
estimate that the burden associated with
this proposal is related solely to
inputting the data in the Form Nos. 2,
2—-A, and 3—Q and with this additional
information we now propose to find
that, in light of the usefulness of this
information, this small increase in filing
burden is justified.

16. Thus, we propose in this Notice to
revise the financial reporting forms
required to be filed by natural gas
companies (FERC Form Nos. 2, 2-A,
and 3—Q) to include functionalized fuel
data on pages 521a and 521b of those
forms, and to include on such forms the
amount of fuel waived, discounted or
reduced as part of a negotiated rate
agreement. Specifically, we propose to
revise pages 521a and 521b to include
the following: (1) Expanding line 1 to
separately reflect shipper supplied fuel
by function, i.e., production/extraction/
process, gathering, transmission,
distribution, and storage; (2) expanding
lines 2, 3, and 4 to separately list the
volumes for each of these functions; (3)
expanding the listing of volumes to
include discounted, negotiated and
recourse rates; (4) expanding line 5 to
separately list the volumes for each of
these functions; (5) expanding the
reporting of dollar amounts to include
amounts collected under discounted,
negotiated and recourse rates; (6)
requiring the reporting of volumes of gas
(in dekatherms) not collected where the
request for that gas has been waived or
reduced under discounted or negotiated
rates; and (7) directing filers (if the

18 See Alternative to Traditional Cost-of-Service
Ratemaking for Natural Gas Pipelines; Regulations
of Negotiated Transportation Services of Natural
Gas Pipeline (Alternative Rate Policy Statement), 74
FERC 61,076, at 61,242 (1996), and NorAm Gas
Transmission Company, 77 FERC { 61,011 (1996).
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pipeline does not use a particular
function) to enter a zero for that field.

17. In comments to the notice of
proposed rulemaking in this proceeding
issued on September 20, 2007,19 the
Interstate Natural Gas Association of
America commented that the
Commission should revise the reporting
requirement for pages 521a and 521b to
have these data reported on a quarterly
basis, rather than a monthly basis.
While this suggestion is not part of the
Commission’s proposal in this Notice,
we nonetheless invite comments on this
suggestion and reserve decision, until
the final rule, as to which of these

options will be adopted in our final
rule.

III. Information Collection Statement

18. The following collections of
information contained in this proposed
rule have been submitted to the Office
of Management and Budget for review
under section 3507(d) of the Paperwork
Reduction Act of 1995.20 The
Commission solicits comments on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of the
burden estimates, ways to enhance the
quality, utility and clarity of the
information to be collected or retained,

and any suggested methods for
minimizing respondents’ burden,
including the use of automated
information techniques.

Estimated Annual Burden:

19. The Commission estimates that on
average it will take respondents five
additional hours per collection to
comply with the proposed
requirements. Most of the additional
information required to be reported is
already compiled and maintained by the
pipelines, and will not substantially
increase the existing reporting burden.
This proposal will increase the burden
hours as follows:

Change in the Change in the

Data collection Number of number of Filings per total annual

form respondents hours per year hours for this

respondent form

FERC FOIM 2 e s 84 5 1 420
FERC Form 2—-A .... 44 5 1 220
FERC FOIM 3—Q .o 128 5 3 1,920
TOAIS e | seeeree e ssee e | eesieeenee s eneeas | eeseesaee s 2,560

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these
requirements. As most of the proposed
additional data are already maintained
by the pipelines, the Commission
estimates that the additional collection
costs will not be overly burdensome.

Title: FERC Form No. 2, “Annual
Report for Major Natural Gas
Companies”; FERC Form No. 2—-A,
“Annual Report for Nonmajor Natural
Gas Companies”; FERC Form No. 3-Q,
“Quarterly Financial Report of Electric
Utilities, Licensees, and Natural Gas
Companies.”

Action: Proposed information
collection.

OMB Control Nos. 1902—-0028 (Form
No. 2); 1902—0030 (Form No. 2—A); and
1902-0205 (Form No. 3—-Q).

Respondents: Businesses or other for
profit.

Frequency of responses: Annually
(Form No. 2 and 2—A) and quarterly
(Form No. 3—-Q).

20. Necessity of the information: The
information maintained and collected
under the requirements of part 260 is
essential to the Commission’s oversight
duties. The data now reported in the
forms does not provide sufficient
information to the Commission and the
public to permit an evaluation of the
filers’ jurisdictional rates. Since the
triennial restatement of rates
requirement was abolished and

19 Revisions to Forms, Statements, and Reporting
Requirements for Natural Gas Pipelines, Notice of

pipelines are no longer required to
submit this information, the need for
current and relevant data is greater than
in the past. The information collection
proposed in the Notice of Proposed
Rulemaking will increase the forms’
usefulness to both the public and the
Commission. Without this information,
it is difficult for the Commission and
the public to perform an assessment of
pipeline costs, and thereby help to
ensure that rates are just and reasonable.
We do not believe that the additional
burden created by the reporting of this
information is significant, because the
pipelines should already have this
information readily available for their
own use in developing separately stated
fuel rates in their tariffs. In any event,
we believe this additional information
will allow the Commission and form
users to better analyze pipeline fuel
costs, an important component in
assessing the justness and
reasonableness of pipelines’ rates.

21. Internal Review: The Commission
has reviewed the proposed changes and
has determined that the changes are
necessary. These requirements conform
to the Commission’s need for efficient
information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support
associated with the information
requirements.

Proposed Rulemaking, FERC Stats. & Regs. { 32,623
(2007).

22. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, phone (202) 502—
8663, fax: (202) 273-0873, e-mail:
DataClearance@ferc.gov.] For
submitting comments concerning the
collections of information and the
associated burden estimates, please
send your comments to the contact
listed above and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street, NW., Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-4638, fax: (202) 395-7285].
Due to security concerns, comments
should be sent electronically to the
following e-mail address:
oira_submission@omb.eop.gov. Please
refer to OMB Control Nos. 1902—0028
(FERC Form No. 2), 1902—-0030 (FERC
Form No. 2—A), and 1902-0205 (FERC
Form No. 3—Q), and the docket number
of this proposed rulemaking in your
submission.

IV. Environmental Analysis

23. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human

2044 U.S.C. 3507(d).
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environment.2! No environmental
consideration is necessary for the
promulgation of a rule that addresses
information gathering, analysis, and
dissemination,?2 and, also, addresses
accounting.23 No environmental
consideration is raised by the
promulgation of a rule that is procedural
or does not substantially change the
effect if adopted, and thus, this
rulemaking falls within these
exclusions.24 This proposed rule, if
finalized, involves information
gathering, analysis, and dissemination.
Consequently, neither an Environmental
Impact Statement nor an Environmental
Assessment is required.

V. Regulatory Flexibility Act

24. The Regulatory Flexibility Act of
1980 (RFA) 25 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities.26 Under the industry standards
used for purposes of the RFA, a natural
gas company qualifies as a “small
entity” if it has annual revenues of less
than $7 million. Most companies
regulated by the Commission do not fall
within the RFA’s definition of a small
entity.2” Thus, most interstate natural
gas companies to which the rules
proposed herein, if finalized, would
apply, do not fall within the RFA’s
definition of small entities. In fact, our
most recent information shows that only
six natural gas companies not affiliated
with a large natural gas company fall

21 Regulations Implementing the National
Environmental Policy Act, 52 FR 47897 (Dec. 17,
1987), Order No. 486, FERC Stats. & Regs.,
Regulations Preambles 1986—1990 { 30,783 (1987).

22 See 18 CFR 380.4(a)(5).

23 See 18 CFR 380.4(a)(16).

24 See 18 CFR 380.4(a)(2)(ii).

255 U.S.C. 601-612.

26 Id,

275 U.S.C. 601(3).

within the definition of a small entity.
(These six entities constitute 4.7% of
the 128 total companies.) Consequently,
the rules proposed herein, if finalized,
will not have a significant economic
effect on a substantial number of small
entities.

VI. Comment Procedures

25. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due August 23, 2010.
Comments must refer to Docket No.
RM07-9-003, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

26. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

27. Commenters that are not able to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC
20426.

28. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

29. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

30. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

31. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects in 18 CFR Part 260
Natural gas, Reporting and
recordkeeping requirements.

By direction of the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

Note: The following revised schedules will

not be published in the Code of Federal
Regulations.

BILLING CODE 6717-01-P
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Revised Schedules for FERC Form Nos. 2, 2-A and 3-Q

Name of Respondent This Report is: Date of Report Year/Period of Report
(1) U An Original (Mo, Da, Yr) End of Year/Qtr
(2) O A Resubmission /]
Gas Account — Natural Gas

1. The purpose of this schedule is to account for the quantity of natural gas received and delivered by the respondent.
2. Natural gas means either natural gas unmixed or any mixture of natural and manufactured gas.
3. Enter in column (c) the year to date Dth as reported in the schedules indicated for the items of receipts and deliveries.
4. Enter in column (d) the respective quarter’s Dth as reported in the schedules indicated for the items of receipts and deliveries.
5. Indicate in a footnote the quantities of bundled sales and transportation gas and specify the line on which such quantities are listed.
6. If the respondent operates two or more systems which are not interconnected, submit separate pages for this purpose.
7. Indicate by footnote the quantities of gas not subject to Commission regulation which did not incur FERC regulatory costs by showing: (1) the local distribution
volumes another jurisdictional pipeline delivered to the local distribution company portion of the reporting pipeline; (2) the quantities that the reporting pipeline
transported or sold through its local distribution facilities or intrastate facilities and which the reporting pipeline received through gathering facilities or intrastate
facilities, but not through any of the interstate portion of the reporting pipeline; and (3) the gathering line quantities that were not destined for interstate market or
that were not transported through any interstate portion of the reporting pipeline.
8. Indicate in a footnote the specific gas purchase expense account(s) and related to which the aggregate volumes reported on line No. 3 relate.
9. Indicate in a footnote: (1) the system supply quantities of gas that are stored by the reporting pipeline, during the reporting year and also reported as sales,
transportation and compression volumes by the reporting pipeline during the same reporting year; (2) the system supply quantities of gas that are stored by the
reporting pipeline during the reporting year which the reporting pipeline intends to sell or transport in a future reporting year,; and (3) contract storage quantities.
10. Also indicate the volumes of pipeline production field sales that are included in both the company's total sales figure and the company's total transportation
figure. Add additional information as necessary to the footnotes.
Line Item Ref. Page No. of Total Current Three Months
No. (FERC Form Nos.| Amount of Ended Amount of Dth

2/2-A) Dth Quarterly Only

(a) (b) Year to Date (@
©

1 Name of System: ) L B L
2| GAS RECEIVED I
3 Gas Purchases (Accounts 800-805) ) )
4 Gas of Othiers Received for Gathering (Account 489.1) 303
5 Gas of Others Received for Transmission (Account 489.2) 305
6 Gas of Others Received for Distribution (Account 489.3) 301
7 Gas of Others Received for Contract Storage (Account 489.4 307
8
9 Exchange Gas Received from Others (Account 806) 328
10 Gas Received as Imbalances (Account 806) 328
11 Receipts of Respondent’s Gas Transported by Others (Account 858) 332
12 Other Gas Withdrawn from Storage (Explain)
13 Gas Received from Shippers as Compressor Station Fuel
14 Gas Received from Shippers as Lost and Unaccounted for
15 Other Receipts (Specify) (footnote details)
16 Total Receipts
17 GAS DELIVERED
18 Gas Sales (Accounts 480-484)
19 Deliveries of Gas Gathered for Others (Account 489.1) 303
20 Deliveries of Gas Transported for Others (Account 489.2) 305
21 Deliveries of Gas Distributed for Others (Account 489.3) 301
22 Deliveries of Contract Storage Gas (Account 489.4 307
3 o
24 | Exchange Gas Delivered to Others (Account 806) 328
25 Gas Delivered as Imbalances (Account 806) 328
26 Deliveries of Gas to Others for Transportation (Account 858) 332
27 Other Gas Delivered to Storage (Explain)
28 Gas Used for Compressor Station Fuel 509
29 Othier Deliveries § :
30 e T
31
32
33
34
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FERC FORM NO. 2 (REVISED 12-10) Page 520
FERC FORM NO. 2-A (REVISED 12-10)
FERC FORM NO. 3-Q (REVISED 12-10)

This Report is: Date of Report Year/Period of Report
Name of Respondent (1) O An Original (Mo, Da, Yr) End of Year/Qtr
(2) O A Resubmission [

Shipper Supplied Gas for the Current Quarter

1. Report monthly (1) shipper supplied gas for the current quarter and gas consumed in pipeline operations, (2} the disposition of any excess, the accounting recognition given to such
disposition and the specific account(s) charged or credited, and {3) the source of gas used to meet any deficiency, the accounting recognition given to the gas used to meet the
deficiency, including the accounting basis of the gas and the specific account(s) charged or credited.

2.Onfines 7, 14, 21 and 29 report only the dekatherms of gas provided by shippers under tariff tenms and conditions for gathering , production/ extraction/processing, transmission,
distribution and storage service and the use of that gas for compressor fuel, other operational purposes and lost and unaccounted for. The dekatherms must be broken out by
functional categories on Lines 2-6, 9-13, 16-20 and 23-28. The dekatherms must be reported in column (d) unless the company has discounted or negotiated rates which shoukd be
reported in columns {b) and (c).

3. On lines 7, 14, 21 and 29 report only the dollar amounts of gas provided by shippers under tariff terms and conditions for gathering, production/ extraction/processing, transmission,
distribution and storage service and the use of that gas for compressor fuel, other operational purposes and lost and unaccounted for. The doflar amounts must be broken out by
functional categories on Lines 2-6, 9-13, 16-20 and 23-28. The dollar amounts must be reported in column (h) unless the company has discounted or negotiated rates which should
be reported in columns (f) and (g). The accounting shouki disclose the account{s) debited and credited in columns (m) and (n).

4, Indicate in a footnote the basis for valuing the gas reported in Columns {f), (g) and (h).

5. Report in columns {j), (k) and (i) the amount of fue! waived, discounted or reduced as part of a negotiated rate agreement.

6. On lines 31-35 report the dekatherms and dollar value of the excess or deficiency in shipper supplied gas broken out by functional category and whether recourse rate, discounted
or negotiated rate.

7. On lines 38 through 49 report the dekatherms, the dollar amount and the account(s) credited in Column (o) for the dispositions of gas listed in column (a).

8. On lines 52 through 63 report the dekatherms, the dollar amount and the accouni(s) debited in Column {n) for the sources of gas reported in columnn (a).

Month 1 Month 1 Month 1 Month 1
Discounted Rate Negotiated Rate Recourse Rate Total

Line Item Dth Dth Dth Dth
No. () (b} (c) () (e)

1 Shipper Supplied Gas (Lines 13 and 1, Page 520)

2 Gathering

3 Production/Extraction/Processing

4 Transmission

5 Distribution

6 Storage

7 Total Shipper Supplied Gas

Less Gas Used For Compressor Station Fuel (Line 28,
g Page 520)

9 Gathering

10 Production/Extraction/Processing
11 Transmission

12 Distribution

13 Storage

14 Total gas used in compressors

Less Gas Used For Other Deliveries And Gas Used For
15 Other Operations (Line 29, Page 520) (footnote)
16 Gathering

16 Production/Extraction/Processing

17 Transmission
18 Distribution
19 Storage

20 Other Deliveries (specify) (footnote details)

Total Gas Used For Other Deliveries And Gas Used For
21 Other Operations

Less Gas Lost And Unaccounted For (Line 32, Page

22 520)

23 Gathering

24 Production/Extraction/Processing

25 Transmission

26 Distribution

27 Storage

28 Other Losses (specify) (footnote details)
.29 Total Gas Lost And Unaccounted For

FERC FORM NO. 2 (REVISED 12-10) Page 521a
FERC FORM NO. 2-A (REVISED 12-10)
FERC FORM NO. 3-Q (REVISED 12-10)
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Name of Respondent This Report is: Date of Report Year/Period of Report
(1) 00 An Original (Mo, Da, Yr) End of Year/Qtr
(2) T A Resubmission !
Shipper Supplied Gas for the Current Quarter (Continued)
Month 1
Discounted Month 1 Month 1 Month
Rate Negotiated Rate Recourse Rate Total
Line Item Dth Dth Dth Dth
No. @ (b) <) (d) (©)
30 Net Excess Or (Deficiency)
31 | Gathering

32 | Production/Extraction

33 | Transmission

34 | Distribution

35 | Storage

38 Gas sold to others

36 Total Net Excess Or (Deficiency)
37 | Disposition Of Excess Gas:

39 (as used to meet imbalances

40 | Gas added to system gas

41 Gas returned to shippers

42 | Other (list)

50 | Total Disposition Of Excess Gas

51 | Gas Acquired To Meet Deficiency:

52 | System gas

53 Purchased gas

54 | Other (list)

64 | Total Gas Acquired To Meet Deficiency

FERC FORM NO. 2 (REVISED 12-10)
FERC FORM NO. 2-A (REVISED 12-10)
FERC FORM NO. 3-Q (REVISED 12-10)

Page 521b
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Name of Respondent This Report is: Date of Report Year/Period of Report
(1) T An Original {Mo, Da, Yr) End of Year/Otr
(2) [ A Resubmission /]
Shipper Supplied Gas for the Current Quarter (continued)
Amount Collected (Dollars) Volume {(in Dth) Not Collected
Month 1
Discounted Month 1 Month 1 Month 1 Month 1 Month 1
Rate Negotiated Rate Recourse Rate Total Account(s) Account(s)
Amount Amount Amount Dth Debited Credited

(f)

(2)

(h)

(n)

(0)

FERC FORM NO. 2 (REVISED 12-10)
FERC FORM NO. 2-A (REVISED 12-10)
FERC FORM NO. 3-Q (REVISED 12-19)

Page S21c
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Name of Respondent This Report is: Date of Report Year/Period of Report
(1) O An Original (Mo, Da, Y1) End of Year/Qtr
(2) [0 A Resubmission /1
Shipper Supplied Gas for the Current Quarter (continued)
Amount Collected (Dollars) Volume (in Dth) Not Collected
Month 1
Discounted Month 1 Month 1 Month 1 Month 1 Month 1 Month | Month 1 Month 1 Month 1
Rate Negotiated Rate Recourse Rate Total Waived Discounted Negotiated Total Account(s) Account(s)
Amount Amount Amount Amount Dth Dth Dth Dth Debited Credited
f) () (h) i) i) (k) (1) (m) n {0)
FERC FORM NO. 2 (REVISED 12-10) Page 521d

FERC FORM NO. 2-A (REVISED 12-10)
FERC FORM NO. 3-Q (REVISED 12-10)

[FR Doc. 2010-15164 Filed 6—-22-10; 8:45 am]
BILLING CODE 6717-01-C
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-151605—-09]
RIN 1545-BJ11

Extended Carryback of Losses to or
From a Consolidated Group

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations that provides guidance to
consolidated groups that implements
the revisions to section 172(b)(1)(H).
The text of those regulations also serves
as the text of these proposed
regulations.

DATES: Written or electronic comments
and a request for a public hearing must
be received by September 21, 2010.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-151605-09), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-151605—
09), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC, or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS REG-151605—
09).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Grid Glyer, (202) 622-7930, concerning
submissions of comments, Regina
Johnson (202) 622—-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d) under control number
1545—-2171). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to

the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
August 23, 2010. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance and
purchase of service to provide
information.

The collection of information in these
proposed regulations is in §§1.1502—
21(b)(3)(ii)(C)(2) and 1.1502—
21(b)(3)(A(C)(3).

The proposed regulations provide
guidance to consolidated groups that
implements the revisions to section
172(b)(1)(H).

The collection of information is
required in order to obtain a benefit.
The likely respondents are corporations
that are members of consolidated
groups.

Estimated total annual reporting
burden: 1,000 hours.

Estimated average annual burden
hours per respondent: 0.25 hours.

Estimated number of respondents:
4,000.

Estimated frequency of responses:
Once.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background and Explanation of
Provisions

Temporary regulations in the Rules
and Regulations section of this issue of

the Federal Register amend 26 CFR Part
1 to revise § 1.1502—-21T. The text of
those temporary regulations also serves
as the text of these proposed
regulations. The preamble to the
temporary regulations explains the
amendments.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required.
With respect to the proposed regulation,
§ 1.1502-21, it is hereby certified that
this provision will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that
these regulations primarily affect large
corporations that are members of
consolidated groups and will provide a
benefit if the election is made.
Therefore, a regulatory flexibility
analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, these regulations have been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. All
comments will be available for public
inspection and copying. A public
hearing may be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Grid Glyer of the Office of
Associate Chief Counsel (Corporate).
Other personnel from the Treasury
Department and the IRS participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:
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PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1502-21 also issued under 26
U.S.C. 1502. * * *

Par. 2. Section 1.1502-21 is revised to
read as follows:

§1.1502-21 Net operating losses.

[The text of proposed § 1.1502-21 is
the same as the text for § 1.1502—21T(a)
through (h)(9)(i) published elsewhere in
this issue of the Federal Register].

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2010-15086 Filed 6—22—10; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 4
RIN 2900-AN60
Schedule for Rating Disabilities;

Evaluation of Amyotrophic Lateral
Sclerosis

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
Schedule for Rating Disabilities by
revising the evaluation criterion for
amyotrophic lateral sclerosis (ALS) to
provide a 100-percent evaluation for any
veteran with service-connected ALS.
This change is necessary to adequately
compensate veterans who suffer from
this progressive, untreatable, and fatal
disease. This change is intended to
provide a total disability rating for any
veteran with service-connected ALS.
DATES: Comments must be received on
or before July 23, 2010.

ADDRESSES: Written comments may be
submitted through http://
www.Regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273—9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
AN60-Schedule for Rating Disabilities;
Evaluation of Amyotrophic Lateral
Sclerosis.” Copies of comments received
will be available for public inspection in
the Office of Regulation Policy and
Management, Room 1063B, between the
hours of 8:00 a.m. and 4:30 p.m.,

Monday through Friday (except
holidays). Please call (202) 461-4902
(this is not a toll-free number) for an
appointment. In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Kniffen, Chief, Regulations
Staff (211D), Compensation and Pension
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 461-9725.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: VA
proposes to amend its Schedule for
Rating Disabilities (38 CFR part 4) by
revising the evaluation criterion for ALS
under diagnostic code 8017 in § 4.124a,
the schedule of ratings for neurological
conditions and convulsive disorders.
Currently, the schedule provides only a
single criterion for ALS, a minimum
disability evaluation of 30 percent. We
propose to remove this criterion and
replace it with a minimum disability
evaluation of 100 percent. The Secretary
has authority to make this amendment
pursuant to 38 U.S.C. 1155.

ALS, also known as Lou Gehrig’s
disease, is a motor neuron disease that
results in muscle weakness leading to a
wide range of serious disabilities,
including problems with mobility. It
often affects the muscles that control
swallowing, leading to the possibility of
aspiration (the inspiratory sucking of
fluid into the airways) and pneumonia.
It eventually paralyzes the respiratory
muscles, and the most common cause of
death in ALS is respiratory failure. ALS
is a terminal illness; the life expectancy
of a person with ALS ordinarily ranges
from about 3 to 5 years after diagnosis.
Fifty percent of patients die within 3
years of diagnosis, about 20 percent live
5 years, and 10 percent survive for 10
or more years. See http://
www.neurologychannel.com/als/
treatment.shtml; http://
www.mayoclinic.com/health/
amyotrophic-lateral-sclerosis/DS00359/
DSECTION=complications; and http://
www.ninds.nih.gov/disorders/
amyotrophiclateralsclerosis/
detail amyotrophiclateralsclerosis.htm.

ALS is rated under 38 CFR 4.124a,
diagnostic code 8017, which currently
provides a minimum disability
evaluation of 30 percent. However, the
guidelines in 38 CFR 4.120 (Evaluations
by comparison) direct that disability
from neurologic conditions be rated in
proportion to the impairment of motor,
sensory, or mental function. Therefore,
any level of evaluation, including 100

percent, can currently be assigned for
ALS under diagnostic code 8017.
However, individuals with ALS have a
rapidly deteriorating course of illness
and quickly reach a level of total
disability. Providing a 100-percent
evaluation in all cases would obviate
the need to reassess and reevaluate
veterans with ALS repeatedly over a
short period of time, as the condition
worsens and inevitably and relentlessly
progresses to total disability. Therefore,
we propose to change the minimum
evaluation for ALS from 30 to 100
percent. Although ALS may not be
totally disabling at the time of diagnosis
or when VA compensation is claimed
for the condition, ALS is a seriously
disabling, rapidly progressive,
untreatable, and fatal condition.

VA'’s schedule of ratings for
neurological conditions and convulsive
disorders provides a 100-percent
disability evaluation for certain other
motor neuron diseases that
progressively lead to disability or death.
See 38 CFR 4.124a, Diagnostic Codes
8005 (Bulbar palsy), 8105 (Sydenham’s
chorea of the “progressive grave type”),
and 8106 (Huntington’s chorea). Given
that ALS is a rapidly progressing
neurodegenerative disease and that
many of its disabling effects are similar
to other neurological disorders that VA
rates at 100 percent, we propose to
compensate veterans with ALS
similarly. The 100-percent rating would
ensure that veterans with ALS are
evaluated adequately and would
eliminate any delay in reaching an
appropriate level of compensation as
their disease rapidly progresses.

In addition, we propose to add a note
to consider the need for special monthly
compensation, which will be quite a
common need in these veterans.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
This amendment would not
significantly impact any small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.
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Executive Order 12866—Regulatory
Planning and Review

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule have
been examined, and it has been
determined not to be a significant
regulatory action under Executive Order
12866 because it is unlikely to result in
a rule that may raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in the Executive
Order.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
1 year. This proposed rule would have
no such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this proposal are 64.104, Pension for
Non-Service-Connected Disability for

Veterans, and 64.109, Veterans
Compensation for Service-Connected
Disability.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs approved this
document on June 17, 2010 for
publication.

List of Subjects in 38 CFR Part 4

Disability benefits, Pensions,
Veterans.

Dated: June 18, 2010.
William F. Russo,
Director of Regulations Management, Office
of the General Counsel.

For the reasons set out in the
preamble, 38 CFR part 4, subpart B, is

proposed to be amended as set forth
below:

PART 4—SCHEDULE FOR RATING
DISABILITIES

1. The authority citation for part 4
continues to read as follows:

Authority: 38 U.S.C. 1155, unless
otherwise noted.

Subpart B—Disability Ratings

2. In §4.124a, revise diagnostic code
8017 to read as follows:

§4.124a Schedule of ratings—neurological
conditions and convulsive disorders.

Rating
8017 Amyotrophic lateral scle-
FOSIS ©eviiiiiiiieiie e 100

Note: Consider the need for special
monthly compensation.

* * * * *
[FR Doc. 2010-15169 Filed 6—22-10; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122 and 136
[EPA-HQ-OW-2009-1019; FRL-9166-7]
RIN 2040-AC84

National Pollutant Discharge
Elimination System (NPDES): Use of

Sufficiently Sensitive Test Methods for
Permit Applications and Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing minor
amendments to its Clean Water Act
(CWA) regulations to codify that under
the National Pollutant Discharge
Elimination System (NPDES) program,
only “sufficiently sensitive” analytical
test methods can be used when
completing an NPDES permit
application and when performing
sampling and analysis pursuant to
monitoring requirements in an NPDES
permit.

This proposal is based on
requirements in the CWA and existing
EPA regulations. It also would codify
existing EPA guidance on the use of
“sufficiently sensitive” analytical
methods with respect to measurement of
mercury and extend the approach
outlined in that guidance to the NPDES
program more generally. Specifically,
EPA is proposing to clarify the existing
NPDES application, compliance
monitoring, and analytical methods
regulations. The amendments in this
proposed rulemaking affect only
chemical-specific methods; they do not
apply to the Whole Effluent Toxicity
(WET) methods or their use.

DATES: Comments on this action must be
received or postmarked on or before
midnight August 9, 2010.

ADDRESSES: You may submit comments,
identified by EPA-HQ-OW-2009-1019,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: ow-docket@epa.gov. Include
EPA-HQ-OW-2009-1019 in the subject
line of the message.

e Mail: Send the original and three
copies of your comments to: Water
Docket, Environmental Protection
Agency, Mail Code 2822T, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, Attention:
Docket ID No. EPA-HQ-OW-2009—
1019.

e Hand Delivery/Courier: Deliver
your comments to EPA Docket Center,
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EPA West, Room 3334, 1301
Constitution Avenue, NW., Washington,
DC, Attention Docket ID No. EPA-HQ-
OW-2009-1019. Such deliveries are
accepted only during the Docket’s
normal hours of operation, which are
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays.
Special arrangements should be made
for deliveries of boxed information. The
telephone number for the Water Docket
is 202-566—2426.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW-2009—
1019. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identify
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA might not be
able to consider your comment. Avoid
the use of special characters and any
form of encryption, and ensure that
electronic files are free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://

1Where the term “pollutant” is used, it refers to
both pollutants and pollutant parameters.

2The term “Director” refers to the permitting
authority. Per 40 CFR 122.2, “Director” means the
Regional Administrator or the State Director, as the
context requires, or an authorized representative.
When there is no “approved State program™ and
there is an EPA-administered program, “Director”
means the Regional Administrator. When there is
an approved State program, “Director” normally
means the State Director. In some circumstances,

www.regulations.gov index. Some
information, however, is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is publicly
available only in hard copy. Publicly
available docket materials are available
electronically in http://
www.regulations.gov or in hard copy at
the Water Docket, EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Avenue, NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is 202—-566—1744,
and the telephone number for the Water
Docket is 202-566—2426.

FOR FURTHER INFORMATION CONTACT: For
additional information, contact Kathryn
Kelley, Water Permits Division, Office of
Wastewater Management (4203M),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 202—-564—
7004, e-mail address:
kelley.kathryn@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Potentially Affected Parties
B. Legal Authority
II. Background
III. Scope and Rationale of the Proposed Rule
IV. Impacts
V. Compliance Dates
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

however, EPA retains the authority to take certain
actions even when there is an approved State
program. (For example, when EPA has issued an
NPDES permit prior to the approval of a State
program, EPA may retain jurisdiction over that
permit after program approval; see 40 CFR 123.1.)
In such cases, the term “Director” means the
Regional Administrator and not the State Director.

3 Although terms such as “authorities,”
“applicants,” and “permittees” imply individuals,
EPA uses these terms to refer to entities. For

I. General Information

A. Potentially Affected Parties

In the NPDES program, point source
dischargers obtain permits that are
issued by EPA regions and authorized
NPDES States, Territories, and Indian
Tribes (collectively referred to as
“permitting authorities”). These point
source dischargers include publicly
owned treatment works (POTWs) and
various industrial and commercial
facilities (collectively referred to as
“NPDES applicants or permittees”).
Permitting authorities issue NPDES
permits after analyzing the information
contained in the application or in the
case of a general permit, the information
submitted to demonstrate eligibility for
coverage. The NPDES permit prescribes
the conditions under which the facility
is allowed to discharge pollutants and
that will ensure the facilities’
compliance with the CWA’s technology-
based and water quality-based
requirements. NPDES permits typically
include restrictions on the mass and/or
concentration of pollutants? that a
permittee may discharge and require the
permittee to conduct routine sampling
and reporting of various parameters
measured in the permitted discharge. In
general, NPDES applicants and
permittees are required to use EPA-
approved, pollutant-specific test
procedures (or approved alternative test
procedures) when measuring the
pollutants in their discharges.

The purpose of today’s proposal is to
clarify that NPDES applicants and
permittees must use sufficiently
sensitive analytical methods when
quantifying the presence of pollutants in
a discharge, and the Director 2 must
require and accept only such data. The
broad universe of entities“3 that would
be affected by this proposal includes
NPDES permitting authorities and
municipal and industrial applicants and
permittees (Table I-1). The impact of
this proposal, however, would only
affect those entities that use or allow the
use of any EPA-approved analytical
methods (for one or more parameters)
that are not “sufficiently sensitive” to
detect pollutants being measured in the
discharge.

example, EPA uses the term “NPDES permitting
authorities” to mean the EPA Regions, States,
Territories, and Indian Tribes granted authority to
implement and manage the NPDES program. EPA
uses the term “NPDES applicants” or “NPDES
permittees” to mean facilities that have applied for,
sought coverage under, or been issued an NPDES
individual or general permit.
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TABLE |-1—ENTITIES POTENTIALLY REGULATED BY THIS RULE

Category

Examples of potentially affected entities

State, Territorial, and Indian Tribal Governments

Municipalities

INAUSENY e

States, Territories, and Indian Tribes authorized to administer
the NPDES permitting program; States, Territories, and In-
dian Tribes that provide certification under section 401 of
the CWA.

POTWs required to apply for or seek coverage under an
NPDES individual or general permit and to perform routine
monitoring as a condition of any issued NPDES permit.

Facilities required to apply for or seek coverage under an
NPDES individual or general permit and to perform routine
monitoring as a condition of any issued NPDES permit.

If you have any questions regarding
the applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. Legal Authority

EPA would promulgate the rule being
proposed today pursuant to the
authority of sections 301, 304(h), 308,
402(a), and 501(a) of the CWA [33
U.S.C. 1311, 1314(h), 1316, 1318,
1342(a), 1343, and 1361(a)]. Section
501(a) of the CWA authorizes the
Administrator of EPA to prescribe such
regulations as are necessary to carry out
the act. Section 301(a) of the CWA
prohibits the discharge of any pollutant
into navigable waters unless the
discharge complies with an NPDES
permit issued under section 402 of the
act. Section 402(a) of the CWA
authorizes the Administrator to issue
permits that require a discharger to meet
all the applicable requirements under
sections 301, 302, 306, 307, 308, and
403. Section 301(b) of the CWA further
requires that NPDES permits include
effluent limitations that implement
technology-based standards of
performance and, where necessary,
water quality-based effluent limitations
(WQBELSs) that are as stringent as
necessary to meet water quality
standards. With respect to the
protection of water quality, NPDES
permits must include limitations to
control all pollutants that the NPDES
permitting authority determines are or
might be discharged at a level that “will
cause, have the ‘reasonable potential’ to
cause, or contribute to an excursion
above any State water quality standard,”
including both narrative and numeric
criteria [40 CFR 122.44(d)(1)@d)]. If the
Director determines that a discharge
causes, or has the reasonable potential
to cause or contribute to, such an
excursion, the permit must contain
WQBELs for the pollutant [40 CFR
122.44(d)(1)(iii)]. Section 402(a)(2) of
the CWA requires EPA to prescribe
permit conditions to ensure compliance

with requirements, “* * * including
conditions on data and information
collection, reporting and such other
requirements as [the Administrator]
deems appropriate.” Thus, a prospective
permittee might need to measure
various pollutants in its effluent at two
stages: First, at the permit application
stage so that the Director can determine
what pollutants are present in the
applicant’s discharge and the amount of
each pollutant present and, second, to
quantify the levels of each pollutant
limited in the permit to determine
whether the discharge is in compliance
with the applicable limits and
conditions.

Section 304(h) of the CWA requires
the Administrator of EPA to “* * *
promulgate guidelines establishing test
procedures for the analysis of pollutants
that shall include the factors which
must be provided in any certification
pursuant to [section 4010f this Act] or
permit application pursuant to [section
402 of this Act].” Section 501(a) of the
act authorizes the Administrator to
“* * * prescribe such regulations as are
necessary to carry out this function
under [the act].” EPA generally has
codified its test procedure regulations
(including analysis and sampling
requirements) for CWA programs at 40
CFR 136, although some requirements
are codified in other parts (e.g., 40 CFR
chapter I, subchapters N and O).

The Director is authorized under 40
CFR 122.21(e) to determine when an
NPDES permit application is complete.
Moreover, the Director shall not begin
processing a permit until the applicant
has fully complied with the application
requirements for that permit [40 CFR
124.3(a)(2)]. Under 40 CFR
122.21(g)(13), applicants are required to
provide to the Director, upon request,
such other information as the Director
may reasonably require to assess the
discharge. Under 40 CFR 122.28(b)(2),
dischargers (or treatment works treating
domestic sewage) seeking coverage
under a general permit must submit to
the Director a written NOI to be covered

by the general permit (with some
exceptions set forth elsewhere in 40
CFR 122.28(b)(2)). The contents of the
NOI must be specified in the general
permit, and they must require the
submission of information necessary for
adequate program implementation.
Finally, 40 CFR 122.41(j)(1) requires
NPDES permits to specify that sampling
and measurements taken for the
purposes of monitoring shall be
“representative of the monitored
activity.”

Among other things, section 308 of
the CWA authorizes EPA to require
owners or operators of point sources to
establish records, conduct monitoring
activities, and make reports to enable
the permitting authority to determine
whether there is a violation of any
prohibition or any requirement
established under provisions including
section 402 of the CWA. Under sections
308(c) and 402(b)(2)(A), a State’s
authorized NPDES program must have
authorities for inspection, monitoring,
and issuing permits that are applicable
to at least the same extent as those
under section 308.

As summarized above, the legal
requirements and authorities exist for
EPA to require NPDES applicants and
permittees to use sufficiently sensitive
analytical methods when quantifying
the presence of pollutants in a discharge
and to require the Director to require
and accept only such data.

II. Background

Multiple analytical test methods exist
for many pollutants regulated under the
CWA. Therefore, EPA has generally
approved multiple methods for CWA
pollutants under 40 CFR 136 and 40
CFR chapter I, subchapters N and O.
Some of the approved analytical test
methods have greater sensitivities and
lower minimum levels 45 or method

4 The term “minimum level” refers to either the
lowest calibration point in a method or a multiple
of the method detection limit (MDL), whichever is
higher. Minimum levels may be obtained in several
ways: They may be published in a method; they
may be the lowest acceptable calibration point used
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detection limits (MDLs) 6 than other
approved methods for the same
pollutant. This situation often occurs
because of advances having been made
in instrumentation and in the analytical
protocols themselves. Many metals and
toxic compounds (for example,
mercury) have an array of EPA-
approved methods, including some
methods that have greater sensitivities
and lower minimum levels than the
others.

EPA and State permitting authorities
use data from the permit application to
determine whether pollutants are
present in an applicant’s discharge and
to quantify the levels of all detected
pollutants. These pollutant data are then
used to determine whether technology-
or water quality-based effluent limits are
needed in the facility’s NPDES permit.
It is critical, therefore, that applicants
provide data that have been measured
with precision and accuracy so that they
will be meaningful to the decision-
making process. Among other things,
data must be provided at a level that
will enable the Director to make a
sound, reasonable potential
determination and, if necessary,
establish appropriate water quality-
based permit limits. The same holds
true for monitoring and reporting
relative to permit limits established for
regulated parameters. The aim is for
applicants and permittees to use
analytical methods that are capable of
detecting and measuring the pollutants
at, or below, the respective water quality
criteria or permit limits.”

For example, in 2002 and 2007 EPA
published two new analytical methods
for mercury that were several orders of

by a laboratory; or they may be calculated by
multiplying the MDL in a method, or the MDL
determined by a lab, by a factor. [See: (A) 40 CFR
136, appendix A, footnotes to table 2 of EPA
Method 1624 and table 3 of EPA Method 1625 (49
FR 43234, October 26, 1984); (B) 40 CFR 136,
section 17.12 of EPA Method 1631E (67 FR 65876—
65888, October 29, 2002); (C) 61 FR 21, January 31,
1996; (D) “Analytical Method Guidance for the
Pharmaceutical Manufacturing Point Source
Category,” EPA 821-B—99-003, August 1999; and
(E) “EPA Region 10 Guidance For WQBELSs Below
Analytical Detection/Quantitation Level,” EPA
Region 10, March 22, 1996.]

5For the purposes of this rulemaking, EPA is
considering the following terms to be synonymous:
“quantitation limit,” “reporting limit,” and
“minimum level.”

6 The MDL is determined using the procedure at
40 CFR 136, appendix B. It is defined as the
minimum concentration of a substance that can be
measured and reported with 99 percent confidence
that the analyte concentration is greater than zero
and is determined from analysis of a sample in a
given matrix containing the analyte.

7 To address this situation some State permitting
authorities have developed a list of monitored
parameters and prescribed a required minimum
level that must be achieved for each parameter as
a part of their State regulations or policy.

magnitude more sensitive than
previously available methods. In
addition, a number of States have set
water quality criteria for mercury that
are below the detection levels of the
older methods for mercury that EPA
approved prior to 2002. Unlike the
previous methods, the new methods are
capable of measuring whether effluent
samples are above or below the current
water quality criteria. In 2007 EPA
addressed this issue with respect to
mercury in a memorandum titled
“Analytical Methods for Mercury in
NPDES Permits,” from James A. Hanlon,
Director of EPA’s Office of Wastewater
Management, to the Regional Water
Division Directors. This memorandum
is available at http://www.epa.gov/
npdes/pubs/
mercurymemo_analyticalmethods.pdf.
The memorandum explains EPA’s
expectation that “All facilities with the
potential to discharge mercury will
provide with their NPDES permit
applications monitoring data for
mercury using Method 1631E or another
sufficiently sensitive EPA-approved
method. * * * Accordingly, EPA
strongly recommends that the
permitting authority determine that a
permit application that lacks effluent
data analyzed with a sufficiently
sensitive EPA-approved method such as
Method 1631E, is incomplete unless and
until the facility supplements the
original application with data analyzed
with such a method.”

Following issuance of the 2007
memorandum, EPA determined that the
NPDES permit application regulations at
40 CFR 122.21 and the NPDES permit
monitoring requirements at 40 CFR
122.44 should be clarified to ensure that
applicants and permittees use
sufficiently sensitive analytical methods
for all pollutants, not just mercury. EPA
is proposing to incorporate language in
the regulations that extends the
requirement to use sufficiently sensitive
test methods to all pollutants. EPA is
also proposing to codify the definition
of “sufficiently sensitive” to include an
additional criterion that was not part of
the 2007 memorandum, as described
below.

III. Scope and Rationale of the
Proposed Rule

This proposed rule clarifies that
NPDES applicants and permittees must
use sufficiently sensitive analytical test
methods when submitting information
characterizing the discharge in an
NPDES permit application and when
performing sampling and analysis
pursuant to monitoring requirements in
an NPDES permit. In addition, the
proposed rule clarifies that the Director

must require NPDES applicants and
permittees to use sufficiently sensitive
analytical test methods and accept only
data analyzed by such methods. EPA
proposes adding or modifying language
to define “sufficiently sensitive” at 40
CFR 122.21(e)(3) and 122.44(i)(1)(iv).
EPA also proposes providing a cross-
reference to these changes at 40 CFR
136.1(c). For the purposes of this
rulemaking, if monitoring requirements
are included as a condition of the
general permit, these requirements
would be subject to the provisions
established in 122.44(1)(1)(iv).

As discussed earlier, it is critical that
the Director make permitting decisions
based on accurate data and, thus, sound
science. The use of imprecise analytical
methods could lead the Director to make
assumptions regarding the presence or
absence of a pollutant in an applicant’s
discharge. These assumptions, in turn,
could result in the Director’s making an
incorrect permitting decision (e.g., the
decision not to include a limit in a
permit when, in fact, a waste stream
concentration of a pollutant will cause,
have the reasonable potential to cause,
or contribute to an excursion above an
applicable water quality criterion).
Moreover, if the Director were to
include imprecise analytical methods in
permits for compliance monitoring
purposes, the use of such methods
could result in undetected exceedances
of permit limits.

Although EPA has approved multiple
analytical methods for individual
pollutants under 40 CFR 136, the
Agency has historically expected that
applicants and permittees would select
from the array of available methods a
specific analytical method that is
sufficiently sensitive to quantify the
presence of a pollutant in a given
discharge. EPA has not expected that
NPDES permit applicants would select
a method with insufficient sensitivity,
thereby masking the presence of a
pollutant in their discharge, when an
EPA-approved sufficiently sensitive
method is available. This proposed rule,
therefore, would clarify that NPDES
applicants and permittees must use
sufficiently sensitive analytical methods
when quantifying the presence of
pollutants in a discharge and that the
Director must require and accept only
such data.

EPA proposes defining the term
“sufficiently sensitive” in two sections
of the Federal NPDES regulations—at 40
CFR 122.21(e) (Permit Application
Completeness) as a new subsection (3)
and at 40 CFR 122.44(i)(1)(iv)
(Monitoring Requirements). EPA also
proposes modifying 40 CFR 136.1
(Applicability) by adding a new
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subsection (c), which is simply a cross-
reference to the changes proposed for 40
CFR 122.21(e)(3) and 40 CFR
122.44(i)(1)(iv). The regulatory changes
proposed are open to comment. EPA,
however, is not reopening or taking
comment on any other existing
requirement in the regulations.

A. The new and revised sections indicate
that a method is sufficiently sensitive where:

i. The method minimum level is at or
below the level of the applicable water
quality criterion or permit limitation for the
measured pollutant or pollutant parameter;
or

ii. The method minimum level is above the
applicable water quality criterion or permit
limitation, but the amount of the pollutant or
pollutant parameter in a facility’s discharge
is high enough that the method detects and
quantifies the level of the pollutant or
pollutant parameter in the discharge; or

iii. The method has the lowest minimum
level of the analytical methods approved
under 40 CFR 136.

B. When no analytical method is approved
under 40 CFR 136, required under
subchapter N or O, or otherwise required by
the Director, an NPDES applicant may use
any suitable sufficiently sensitive method;
however, the applicant shall provide a
description of the method, including
documentation of the minimum level.8

The first two criteria in the
sufficiently sensitive definition are
aimed at addressing situations in which
EPA has approved multiple methods
under 40 CFR 136 for a pollutant and
some of those approved methods have
greater sensitivities and lower minimum
levels than others.

The third criterion of the definition is
included to address situations in which
none of the approved 40 CFR 136
methods for a pollutant are sufficiently
sensitive to achieve the minimum levels
necessary to assess reasonable potential
with a water quality criterion or to
monitor compliance with a permit limit.
In these situations, EPA proposes that
applicants or permittees use the “most
sensitive” of the approved methods for
the pollutant. This practice has long
been the Agency’s policy, and it is
consistent with the CWA and with the
EPA regulations at 40 CFR 122.44(d)
requiring that limits be protective of
water quality standards.? EPA

8 This provision is adopted from existing
language in 40 CFR 122.21(g)(7).

9EPA’s Office of Water issued Final Guidance on
Section 304(1), “Listing and Permitting of Pulp and
Paper Mills” (referred to as the 304(1) Guidance,
March 15, 1989, available at http://www.epa.gov/
npdes/pubs/owm0360.pdf). The guidance
recommended that where WQBELSs are less than the
detection level for the specified analytical method,
the calculated WQBEL should be included as a
requirement of the permit. EPA again addressed the
issue of detection levels in its May 21, 1990,
“Strategy for the Regulation of Discharges of PCDDs
and PCDF's from Pulp and Paper Mills to Waters of

acknowledges that a laboratory might
achieve MDLs and minimum levels
lower than those published when the
promulgated method was developed.1©
Thus, the Director should not rely solely
on MDLs or minimum levels in
published methods because they give
only an upper, not a lower, bound on
the lab’s MDL and minimum level.
Flexibility is provided at 40 CFR 136.6,
which allows a laboratory to
demonstrate performance better than the
MDL or minimum level published in a
method.

The final provision is intended to
address situations where no approved
analytical method exists under part 136,
is required under subchapter N or O, or
is otherwise required by the Director. In
such situations, an applicant may use
any suitable sufficiently sensitive
method but shall provide a description
of the method that includes
documentation of the minimum level.
Where an EPA-approved analytical
method is nonexistent under part 136 or
is not required under subchapter N or O
for a pollutant limited in an NPDES
permit, the Director must specify a
sufficiently sensitive analytical method
as a condition of the NPDES permit,
consistent with the criteria established
in this proposed rulemaking at 40 CFR
122.44(i)(1)(iv)(A)-(B).

Under the CWA, authorized NPDES
States, Territories, and Indian Tribes
must have in place legal authorities that
are at least as stringent as the
requirements in certain parts of the EPA
regulations. See 40 CFR 123.25. The
requirements of sections 122.21(e) and
122.44(i), which are the subject of this
proposal, are among those that States
must include within their own
programs. Therefore, once the revised
regulations that EPA is proposing today
are finalized, States will need to amend
their own legal authorities, where
necessary, to ensure that only
sufficiently sensitive methods are used
to produce data for permit applications
and for monitoring under a permit. See
40 CFR 123.62(e).

In some cases, States currently have
State statutes or regulations that require

the United States” (the Dioxin Strategy, available at
http://www.epa.gov/npdes/pubs/owm0286.pdf).
This strategy modified the 304(1) Guidance by
recommending that permit writers specify the
minimum level in permits that limit dioxin. In
March 1991, EPA further expanded its guidance on
detection levels in the “Technical Support
Document for Water Quality-based Toxics Control”
by applying the concepts contained in the Dioxin
Strategy to analytical detection levels for all
pollutants (EPA Office of Water, EPA/505/2-90—
001, PB91-127415; available at http://www.epa.gov/
waterscience/methods/det/faca/mtg20051208/
excerpt-detectionlimits.html).

10 See Content Notes 4—6.

NPDES applicants to use a specific
analytical method or achieve a specific
minimum level for a particular pollutant
(or they have a State policy or guidance
that recommends a specific method or
minimum level). A problem would arise
if the State currently requires a
particular method or minimum level
that is not “sufficiently sensitive” as
defined in new EPA regulations. In
these situations, EPA would expect
States to revise their statutes or
regulations so that if they require the
use of a particular method or minimum
level, it is one that is sufficiently
sensitive. States would need to revise
any policy guidances as well. (No
problem would arise, however, if the
method or minimum level currently
required by the State does qualify as
“sufficiently sensitive.”) EPA will
provide regular updates on its Web site
at http://www.epa.gov/waterscience/
methods to keep permitting authorities
and permittees informed of method
updates and revised water quality
criteria to better enable the permitting
authorities to determine that their
requirements for applicants and
permittees remain sufficiently sensitive.

The following example is provided to
help clarify the importance of using
sufficiently sensitive test methods in the
NPDES program:

Example III-1—Mercury

Measurements included with an
NPDES permit application and with
reports required to be submitted under
the NPDES permit must generally be
made using analytical methods
approved by EPA under 40 CFR 136.
(See 40 CFR 136.1, 136.4, 136.5,
122.21(g)(7), and 122.41(j).) EPA has
four approved methods for mercury
under 40 CFR 136—EPA Methods
245.1, 245.2, 1631E, and 245.7. The first
two methods, approved by EPA in 1974,
can achieve measurement of mercury
down to 200 parts per trillion (ppt). EPA
approved Method 1631 Revision E in
2002. Method 1631E has a minimum
level of 0.5 ppt, making it 400 times
more sensitive than EPA Methods 245.1
and 245.2. In fact, the sensitivity of
Methods 245.1 and 245.2 when last
updated in 1994 and 1979, respectively,
was well above the water quality criteria
now adopted in most States, as well as
the criteria included by EPA in its final
“Water Quality Guidance for the Great
Lakes System” for the protection of
aquatic life and human health, which
generally fall in the range of 1 to 50
ppt.1? In contrast, Method 1631E, with

11 Many States have adopted mercury water
quality criteria of 12 parts per trillion (ppt) for the
protection of aquatic life and 50 ppt for the
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a minimum level of 0.5 ppt, supports
the measurement of mercury at these
low levels.

On March 12, 2007, EPA published
the Methods Update Rule, or MUR (72
FR 11200), under which the Agency
approved Method 245.7 for mercury and
also modified versions of other EPA-
approved methods for the parameter.
This method change applies to the
implementation of both water column
criteria and fish tissue criteria in
permits. Method 245.7 has a minimum
level of 5.0 ppt, making it 40 times more
sensitive than Methods 245.1 and 245.2.
Methods 245.1 and 245.2 may be
modified to achieve lower minimum
levels.12 Modifications to an EPA-
approved method for mercury that meet
the method performance requirements
of 40 CFR 136.6 are considered to be
approved methods and require no
further EPA approval. (See 72 FR
11239-40, March 12, 2007.) For
analytical method modifications that do
not fall within the flexibility of 40 CFR
136.6, the modified methods may be
approved under the alternate test
procedure program, as defined at 40
CFR 136.4 and 136.5.

As noted, most States have adopted
water quality criteria for the protection
of aquatic life and human health that

fall in the range of 1 to 50 ppt. If an
applicant or permittee used Methods
245.1 and 245.2, “the absence of a
quantitative result” would show only
that mercury levels are below 200 ppt
(based on a minimum level of 200 ppt)
but would not establish that the
discharge is at or below the applicable
water quality criterion. In such a
circumstance, a permit writer would
possibly lack the information needed to
make a reasonable potential
determination. Use of an insufficiently
sensitive method when performing
routine monitoring under an NPDES
permit could also yield data that would
not be adequate for the Director to
assess compliance. In contrast, if the
applicant used Method 1631E (or 245.7),
which can detect and quantify mercury
concentrations at or below the low
water quality criteria levels, the permit
writer would have adequate information
to make a reasonable potential
determination. Therefore, EPA proposes
to clarify in the regulations that the
Director must consider an NPDES
permit application incomplete until the
applicant submits analytical data using
a sufficiently sensitive method as that
term is defined in this rulemaking, and
when specifying in a permit which
analytical methods the permittee may

use, the Director may only specify
sufficiently sensitive methods.

IV. Impacts

Entities that discharge to waters of the
United States vary in terms of the
quantity of their discharges, the
potential constituents contained in their
discharges, and their operation and
maintenance practices. Consequently,
the Director’s NPDES application
requirements vary depending on
applicant type. For example, Form 2A
for municipalities requires minimal
screening for POTWs with design flows
under 100,000 gallons per day; however,
for POTWs with design flows above 1
million gallons per day (MGD), multiple
priority pollutant scans are required.
Similarly, existing industrial and
commercial facilities that complete
Form 2C are required to test for toxic
pollutants based on the nature of their
manufacturing operation. To assist
permitting authorities (EPA regions,
States, and Tribes), EPA developed
several NPDES permit application
forms. Table IV—1 provides a list of
these forms and the discharger type(s)
for which they are intended. Permitting
authorities may use EPA’s forms or
comparable forms of their own.

TABLE IV-1—EPA NPDES PERMIT APPLICATION FORMS BY APPLICANT TYPE

Form or request

Applicant type

1 . FOrm 1 e
2 ... FOrm 2A oo
3 ... FOrm 2B ...
4 ...
5 ...
6 ......
7 . FOrmM 2F ..o
8 ... 40 CFR 122.21(r) and 122.22(d) ..........
9 ... FOrm 2S ..o

ties.

New and existing applicants, except POTWs and treat-
ment works treating domestic sewage.

New and existing POTWs (i.e., municipal facilities).

New and existing concentrated animal feeding oper-
ations (CAFOs) and aquatic animal production facili-

Existing industries discharging process wastewater.

New industries discharging process wastewater.

New and existing industries discharging non-process
wastewater only.

New and existing industries discharging stormwater.

New and existing industries with cooling water intake
structures.

New and existing POTWs and other treatment works
treating domestic sewage (covers sludge).

As noted earlier, permitting
authorities issue and develop effluent
limitations for individual NPDES
permits after analyzing the data
contained in each permittee’s
application. The NPDES permit

protection of human health; for discharges to the
Great Lakes Basin, the applicable water quality
criteria for mercury are 1.3 ppt for the protection

of wildlife and 1.8 ppt for the protection of human
health. In 2001, EPA issued new recommended
water quality criteria guidance for the protection of
human health. This new guidance recommends
adoption of a methylmercury water quality criterion
of 0.3 milligrams of methylmercury per kilogram

prescribes the conditions under which
the facility is allowed to discharge to
ensure the facility’s compliance with
the CWA'’s technology-based and water
quality-based requirements. NPDES
permits typically include restrictions on

(mg/kg) in fish tissue. EPA published final guidance
in April 2010 to assist States in implementing the
methylmercury criterion (“Guidance for
Implementing the January 2001 Methylmercury
Water Quality Criterion,” EPA-823-F-10-001). It is
available at http://www.epa.gov/waterscience/
criteria/methylmercury/mercury.2010.pdf).
12Examples of such modification may include
changes in the sample preparation digestion

the quantity of pollutants that a
permittee may discharge and require the
permittee to conduct routine
measurements of, and report on, a
number of parameters using EPA-
approved, pollutant-specific test

procedures such as the use of reagents similar in
properties to ones used in the approved method,
changes in the equipment operating parameters
such as the use of an alternate more sensitive
wavelength, adjusting the sample volume to
optimize method performance, and changes in the
calibration ranges (provided that the modified range
covers any relevant regulatory limit).
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procedures (or approved alternative test
procedures).

In 2008 EPA submitted an
Information Collection Request (ICR) to
the Office of Management and Budget
(OMB) that, in part, updated the
Agency’s burden estimates for
applicants to complete Forms 1, 2A, 2C—
2F, and 2S and for permitting
authorities to review and process such
forms.?3 The renewal ICR did not
include updated estimates for Form 2B
or for forms associated with cooling
water intake structures (Item 8 in Table
IV—-1). Updated estimates to complete
those forms were contained in separate
ICRs.14 The existing ICRs include
annual burden estimates for completing
NPDES permit applications and for
conducting ongoing compliance
monitoring for both new and existing
NPDES permittees. EPA’s expectation is
that permit applicants and permittees
will use a range of methods based on a
need to appropriately quantify
pollutants in their discharge. To
calculate cost and burden, the ICRs use
an average cost for analytical methods,
which is then translated into burden
hours.

To assess the impact of this proposed
rule, EPA also assessed the cost
information for 40 CFR 136 methods
found in the National Environmental
Methods Index (NEMI) at http://
www.nemi.gov. The NEMI site describes
the “relative cost” as the cost per
procedure of a typical analytical
measurement using the specified
methods (i.e., the cost of analyzing a
single sample). Additional
considerations affect total project costs
(e.g., labor and equipment/supplies for
a typical sample preparation, quality
assurance/quality control requirements
to validate results reported, number of
samples being analyzed). EPA’s review
of the cost ranges provided in NEMI
indicated that there was generally little

13 USEPA. “Information Collection Request (ICR)
for National Pollutant Discharge Elimination
System (NPDES) Program (Renewal),” OMB Control
No. 2040-0004, EPA ICR No. 0229.19, December
2008.

14 USEPA. “Supporting Statement for the
Information Collection Request for the NPDES
Regulation and Effluent Limitation Guidelines and
Standards for Concentrated Animal Feeding
Operations,” OMB Control No. 2040-0250, EPA ICR
No. 1989.04, June 2006.

USEPA, “Information Collection Request (ICR) for
Cooling Water Intake Structures at Phase III
Facilities (Final Rule),” OMB Control No. 2040—
0268, EPA ICR No. 2169.02, February 2009.

USEPA, “Information Collection Request (ICR) for
Cooling Water Intake Structures Phase II Existing
Facilities (Renewal),” OMB Control No. 2040-0257,
EPA ICR No. 2060.03, May 2007.

USEPA, “Information Collection Request (ICR) for
Cooling Water Intake Structures New Facility Rule
(Renewal),” OMB Control No. 2040-0241, EPA ICR
No. 1973.04, June 2008.

difference in the cost ranges across the
EPA-approved analytical methods for a
particular pollutant. A table with the
NEMI cost ranges is included in the
record. We request comment on this
assessment of the cost range for the
various EPA-approved methods. While
we acknowledge that there are cost
differentials for some facilities based on
case-specific situations, on the basis of
the analytical cost ranges provided in
NEMI, and the assumptions used in the
current ICRs (i.e., that applicants and
permittees will use a range of available
approved methods), the proposed rule is
expected to result in little or no new or
increased burden to applicants or
permittees. We request comment on the
burden estimate resulting from this
proposal.

The existing ICRs also account for the
ongoing burden to permitting
authorities to review applications and to
issue NPDES permits annually. They
also account for the ongoing burden
associated with reviewing discharge
monitoring and other reports for
compliance assessment purposes.
Finally, the existing ICRs account for
program revisions where they are
necessary because the controlling
Federal statutes or regulations were
modified.

V. Compliance Dates

Following issuance of this rule,
authorized States have up to one year to
revise, as necessary, their NPDES
regulations to adopt the requirements of
this rule, or two years if statutory
changes are needed, as provided at 40
CFR 123.62.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This rule is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. This
proposed rulemaking merely clarifies
testing procedures under the NPDES
program based on existing legal
requirements and authorities. The
proposed rulemaking requires the use of
sufficiently sensitive analytical test
methods when applying for an NPDES
permit and when performing sampling
and analysis pursuant to monitoring
requirements in an NPDES permit.
However, the Office of Management and
Budget (OMB) has previously approved

the information collection requirements
contained in the existing regulations
(which cover all potential NPDES
applicants) under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control numbers, as summarized in
section IV (Impacts) of this preamble.
The OMB control numbers for EPA’s
regulations in 40 CFR are listed in 40
CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this proposed rule on small entities,
“small entity” is defined as (1) a small
business based on the Small Business
Administration regulations at 13 CFR
121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; or (3) a small organization
that is any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.

After considering the economic
impacts of this proposed rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
Because EPA is simply clarifying, based
on existing legal requirements and
authorities, that sufficiently sensitive
analytical test methods must be used
when applying for an NPDES permit
and when performing sampling and
analysis pursuant to monitoring
requirements in an NPDES permit, this
proposed action will not impose any
new legally binding requirements or
burden on EPA, States, or the regulated
community, and specifically, any
burden on any small entity. EPA
continues to be interested in the
potential impacts of the proposed rule
on small entities and welcomes
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This proposed rule does not contain
a Federal mandate that might result in
expenditures of $100 million or more
for State, local, and Tribal governments,
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in the aggregate, or the private sector in
any one year. EPA is proposing to
clarify under existing legal requirements
and authorities that sufficiently
sensitive analytical test methods may be
used when applying for an NPDES
permit and when performing sampling
and analysis pursuant to monitoring
requirements in an NPDES permit. The
rulemaking will not impose any new
legally binding requirements on EPA,
States, or the regulated community.
Thus, this proposed rule is not subject
to the requirements of sections 202 and
205 of the UMRA. For the same reason,
EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. Thus, this proposed
rule is not subject to the requirements
of section 203 of UMRA.

E. Executive Order 13132: Federalism

This proposed rule does not have
federalism implications. If promulgated,
it will not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999). This
proposed rule does not change the
relationship between the national
government and the States or change
their roles and responsibilities. Rather,
this proposed rulemaking would
confirm Agency policy, which is based
on existing legal requirements and
authorities, that sufficiently sensitive
analytical test methods must be used
when applying for an NPDES permit
and when performing sampling and
analysis pursuant to monitoring
requirements in an NPDES permit. EPA
does not expect this proposed rule to
have any impact on local governments.

Furthermore, the revised regulations
would not alter the basic State-Federal
scheme established in the CWA, under
which EPA authorizes States to carry
out the NPDES permitting program. EPA
expects the revised regulations to have
little effect on the relationship between,
or the distribution of power and
responsibilities among, the Federal and
State governments. In the spirit of
Executive Order 13132, and consistent
with EPA policy to promote
communications between EPA and State
and local governments, EPA specifically
solicits comment on this proposed
action from State and local officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This proposed rule does not have
Tribal implications, as specified in
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000). It will not have substantial
direct effects on Tribal governments, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes, as
specified in Executive Order 13175. The
proposed rule, which is based on
existing legal requirements and
authorities, clarifies that sufficiently
sensitive analytical test methods must
be used when applying for an NPDES
permit and when performing sampling
and analysis pursuant to monitoring
requirements in an NPDES permit.
Nothing in this proposed rule would
prevent an Indian Tribe from exercising
its own organic authority to deal with
such matters. EPA specifically solicits
additional comment on this proposed
action from Tribal officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The proposed rule is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant and the
Agency does not believe that the
environmental health and safety risks
addressed by this action present a
disproportionate risk to children. This
proposed rule only interprets existing
legal requirements and authorities and
clarifies Agency policy that sufficiently
sensitive analytical test methods must
be used when applying for an NPDES
permit and when performing sampling
and analysis pursuant to monitoring
requirements in an NPDES permit.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rulemaking is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113,
section 12(d), 15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standard bodies.
The NTTAA directs EPA to provide
explanations to Congress, through OMB,
when the Agency decides not to use
available and applicable voluntary
consensus standards. This proposed
rulemaking does not involve technical
standards. The proposed rulemaking
does, however, clarify Agency policy
based on existing regulations and
authorities that sufficiently sensitive
analytical test methods must be used
when applying for an NPDES permit
and when performing sampling and
analysis pursuant to monitoring
requirements in an NPDES permit.

J. Executive Order 12898 (Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations)

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. As explained above,
the Agency does not have reason to
believe that the rule addresses
environmental health and safety risks
that present a disproportionate risk to
minority populations and low-income
populations. This proposed rule only
interprets existing legal requirements
and authorities and clarifies Agency
policy as stated above.
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List of Subjects
40 CFR Part 122

Administrative practice and
procedure, Confidential business
information, Environmental protection,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution control.

40 CFR Part 136

Environmental protection,
Incorporation by reference, Reporting
and recordkeeping requirements, Water
pollution control.

Dated: June 16, 2010.

Lisa P. Jackson,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

1. The authority citation for part 122
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.

2. Section 122.21, is amended by
adding a new paragraph (e)(3), to read
as follows:

§122.21 Application for a permit

(applicable to State programs, see § 123.25).

* * * * *

(e) * % %

(3) A permit application shall not be
considered complete unless all required
quantitative data are collected in
accordance with sufficiently sensitive
analytical methods approved under 40
CFR part 136 or in accordance with
another method required under 40 CFR
chapter I, subchapter N or O.

(i) For the purposes of this
requirement, a method approved under
40 CFR part 136 is “sufficiently
sensitive” when:

(A) The method minimum level (ML)
is at or below the level of the applicable
water quality criterion for the measured
pollutant or pollutant parameter;

(B) The method ML is above the
applicable water quality criterion, but
the amount of the pollutant or pollutant
parameter in a facility’s discharge is
high enough that the method detects
and quantifies the level of the pollutant
or pollutant parameter in the discharge;

(C) The method has the lowest ML of
the analytical methods approved under
40 CFR part 136.

(ii) When there is no analytical
method that has been approved under

40 CFR part 136, required under 40 CFR
chapter I, subchapter N or O, or
otherwise required by the Director, the
applicant may use any suitable,
sufficiently sensitive method but shall
provide a description of the method that

includes documentation of the ML.
* * * * *

3. Section 122.44 is amended by
revising paragraph (i)(1)(iv) to read as
follows:

§122.44 Establishing limitations,
standards, and other permit conditions
(applicable to State NPDES programs, see
§123.25).

(1) * *x *

(1) * x %

(iv) According to sufficiently sensitive
test procedures (i.e., methods) approved
under 40 CFR part 136 for the analysis
of pollutants or pollutant parameters or
in accordance with another method
required under 40 CFR chapterI,
subchapter N or O.

(A) For the purposes of this
paragraph, a method is “sufficiently
sensitive” when:

(1) The method minimum level (ML)
is at or below the level of the effluent
limit established in the permit;

(2) The method ML is above the level
of the effluent limit in the permit, but
the amount of the pollutant or pollutant
parameter in a facility’s discharge is
high enough that the method detects
and quantifies the amount of the
pollutant or pollutant parameter in the
discharge;

(3) The method has the lowest ML of
the analytical methods approved under
40 CFR part 136.

(B) In the case of pollutants or
pollutant parameters for which there are
no approved methods under 40 CFR
part 136 or methods are not otherwise
required under 40 CFR chapter I,
subchapter N or O, monitoring shall be
conducted according to a sufficiently
sensitive test procedure specified in the
permit for such pollutants or pollutant

parameters.
* * * * *

PART 136—GUIDELINES
ESTABLISHING TEST PROCEDURES
FOR THE ANALYSIS OF POLLUTANTS

4. The authority citation for part 136
continues to read as follows:

Authority: Secs. 301, 304(h), 307, and
501(a) Pub. L. 95-217, 91 Stat. 1566, et seq.
(33 U.S.C. 1251 et seq.) (The Federal Water
Pollution Control Act Amendments of 1972
as amended by the Clean Water Act of 1977.)

5. Section 136.1 is amended by
adding a new paragraph (c) to read as
follows:

§136.1 Applicability.
* * * * *

(c) For the purposes of the NPDES,
when more than one test procedure is
available under this part for the analysis
of a pollutant or pollutant parameter,
the test procedure selected shall be
sufficiently sensitive as defined at 40
CFR 122.21(e)(3) and 122.44(i)(1)(iv).

[FR Doc. 2010-15254 Filed 6-22—10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R01-RCRA-2010-0468; FRL—9166-6]
Massachusetts: Final Authorization of

State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Commonwealth of
Massachusetts has applied to EPA for
final authorization of changes to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA proposes to grant final
authorization to Massachusetts. EPA has
determined that these changes satisfy all
requirements needed to qualify for final
authorization, and is authorizing the
State’s changes through an immediate
final action.

DATES: Comments must be received on
or before July 23, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
RCRA-2010-0468, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: biscaia.robin@epa.gov.

e Fax:(617) 918-0642, to the
attention of Robin Biscaia.

e Mail: Robin Biscaia, RCRA Waste
Management Section, Office of Site
Remediation and Restoration (OSRR 07—
1), EPA New England—Region 1, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912.

e Hand Delivery or Courier: Deliver
your comments to: Robin Biscaia, RCRA
Waste Management Section, Office of
Site Restoration and Remediation
(OSRR 07-1), EPA New England—
Region 1, 5 Post Office Square, Suite
100, Boston, MA 02109-3912. Such
deliveries are only accepted during the
Office’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
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For further information on how to
submit comments, please see today’s
immediate final rule published in the
“Rules and Regulations” section of this
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Robin Biscaia, RCRA Waste
Management Section, Office of Site
Remediation and Restoration (OSRR 07—
1), EPA New England—Region 1, 5 Post
Office Square, Suite 100, Boston, MA
02109-3912, telephone number: (617)
918-1642; fax number: (617) 918-0642,
e-mail address: biscaia.robin@epa.gov.

SUPPLEMENTARY INFORMATION: In the
“Rules and Regulations” section of this
Federal Register, EPA is authorizing
these changes by an immediate final
rule. EPA did not make a proposal prior
to the immediate final rule because we
believe this action is not controversial
and do not expect adverse comments
that oppose it. We have explained the
reasons for this authorization in the
preamble to the immediate final rule.
Unless we get written adverse
comments which oppose this
authorization during the comment
period, the immediate final rule will
become effective on the date it
establishes, and we will not take further
action on this proposal. If we get
comments that oppose this action, we
will withdraw the immediate final rule
and it will not take immediate effect.
We will then respond to public
comments in a later final rule based on
this proposal. You may not have another
opportunity for comment. If you want to
comment on this action, you should do
so at this time.

Dated: June 8, 2010.
Ira W. Leighton,
Acting Regional Administrator, EPA New
England.
[FR Doc. 2010-15256 Filed 6—22—10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R6-ES-2010-0015]
[MO 92210-0-0008-B2]

RIN 1018-AV83

Endangered and Threatened Wildlife
and Plants; Listing Ipomopsis
polyantha (Pagosa Skyrocket) as
Endangered Throughout Its Range,
and Listing Penstemon debilis
(Parachute Beardtongue) and Phacelia
submutica (DeBeque Phacelia) as
Threatened Throughout Their Range

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
list Ipomopsis polyantha (Pagosa
skyrocket), a plant species from
southwestern Colorado, as endangered
throughout its range, and Penstemon
debilis (Parachute beardtongue) and
Phacelia submutica (DeBeque phacelia),
two plant species from western
Colorado, as threatened throughout their
ranges under the Endangered Species
Act of 1973, as amended (Act). This
proposal, if made final, would extend
the Act’s protections to these species
throughout their ranges. The Service
seeks data and comments from the
public on this proposal.

DATES: We will consider comments
received or postmarked on or before
August 23, 2010. We must receive
requests for public hearings, in writing,
at the address shown in the FOR FURTHER
INFORMATION CONTACT section by August
9, 2010.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
on Docket No. FWS-R6-ES-2010-0015.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: [FWS-R6-
ES-2010-0015]; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222, Arlington, VA 22203.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Patty Gelatt, Acting Western Colorado
Supervisor, U.S. Fish and Wildlife
Service, Ecological Services Field

Office, 764 Horizon Drive, Building B,
Grand Junction, CO 81506-3946;
telephone 970-243-2778, extension 26;
fax 970-245-6933. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.
SUPPLEMENTARY INFORMATION:

Public Comments

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from the public, other
government agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule. We particularly seek
comments concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to these species
and regulations that may be addressing
those threats;

(2) Additional information concerning
the range, distribution, and population
sizes of these species, including the
locations of any additional occurrences
of these species;

(3) Any information on the biological
or ecological requirements of these
species;

(4) Current or planned activities in the
areas occupied by these species and
possible impacts of these activities on
these species;

(5) Which areas would be appropriate
as critical habitat for these species and
why they should be proposed for
designation as critical habitat; and

(6) The reasons why areas should or
should not be designated as critical
habitat as provided by section 4 of the
Act (16 U.S.C. 1531 et seq.), including
whether the benefits of designation
would outweigh threats to these species
that designation could cause, such that
the designation of critical habitat is
prudent.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We will not
consider comments sent by e-mail or fax
or to an address not listed in the
ADDRESSES section.

We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. If you provide
personal identifying information in your
hardcopy comments, you may request at
the top of your document that we
withhold this information from public
review. However, we cannot guarantee
that we will be able to do so. We will
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post all hardcopy comments on http://
www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Western Colorado Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT section).

Final promulgation of the regulations
concerning the listing of these species
will take into consideration all
comments and additional information
that we receive, and may lead to a final
regulation that differs from this
proposal.

Species Information and Factors
Affecting the Species

Section 4 of the Act (16 U.S.C. 1533)
and implementing regulations (50 CFR
424) set forth the procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. Under section 4(a)(1) of the
Act, a species may be determined to be
endangered or threatened based on any
of the following five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence.

Below is a species-by-species analysis
of these five factors. The species are
considered in the following order:
Ipomopsis polyantha, Penstemon
debilis, and Phacelia submutica.

Background—Ipomopsis polyantha
Previous Federal Actions

We first identified Ipomopsis
polyantha as a taxon under review in
the 1983 Supplement to Review of Plant
Taxa for Listing as Endangered or
Threatened Species (48 FR 53640,
November 28, 1983). In that document,
we included the species as a Category 2
candidate, based on our evaluation at
that time. Category 2 candidate species
were formerly defined as “taxa for
which information now in the
possession of the Service indicates that
proposing to list the taxa as Endangered
or Threatened species is possibly
appropriate, but for which sufficient
data on biological vulnerability and
threat(s) are not currently known or on
file to support proposed rules” (48 FR
53641, November 28, 1983). We
published our decision to discontinue

candidate categories and to restrict
candidate status to those taxa for which
we have sufficient information to
support issuance of a proposed rule on
December 5, 1996 (61 FR 64481), This
resulted in the deletion of Ipomopsis
polyantha from the list of candidate taxa
for listing. Since 1996, threats to the
species have become more numerous
and more widespread. We added the
species to the list of candidates again in
the 2005Candidate Notice of Review
(CNOR) (70 FR 24873, May 11, 2005)
with a listing priority number (LPN) of
2. Candidates are taxa for which we
have sufficient information on
biological vulnerability and threats to
support preparation of a listing
proposal, but for which development of
a listing regulation is precluded by other
higher priority listing activities.
Candidate species are assigned an LPN
(1-12, with 1 being the highest priority)
based on magnitude and immediacy of
threats and taxonomic status. A listing
priority of 2 reflects threats that are
imminent and high in magnitude, as
well as the taxonomic classification of I.
polyantha as a full species. We
published a complete description of our
listing priority system in the Federal
Register (48 FR 43098, September 21,
1983).

Species Information

Ipomopsis polyantha is a rare plant
endemic to shale outcrops in and
around Pagosa Springs in Archuleta
County, Colorado. Suitable habitat for
the species is identified on about 191
acres (ac) (77 hectares (ha)) on the east
edge of town, and on about 23 ac (9 ha)
approximately 10 miles (mi) (16
kilometers (km)) west of town.
Approximately 9 percent of the suitable
habitat is on land managed by the
Bureau of Land Management (BLM)
land, 12 percent on State and County
highway rights-of-way (ROWs), 78
percent on private lands, and less than
1 percent on Pagosa Springs park land
and county land (Colorado Natural
Areas Program (CNAP) 2007, pp. 1-5;
Lyon 2005, pp. 1-5; Lyon 2006a, pp. 1-
2; Lyon 2006b, p. 1).

The Colorado Natural Heritage
Program (CNHP) ranks Ipomopsis
polyantha as critically imperiled
globally (G1) and in the State of
Colorado (S1) (CNHP 20064, p. 1). The
Nature Conservancy (TNC) and CNHP
also developed a scorecard that ranks I.
polyantha among the most threatened
species in the State based on number of
plants, quality of the plants and habitat,
threats, and adequacy of protection
(CNHP and TNC 2008, p. 102).

Ipomopsis polyantha is in the
Polemoniaceae (phlox) family and was

originally described by Rydberg (1904,
p. 634) as Gilia polyantha. Grant (1956,
p- 353) moved the species into the genus
Ipomopsis. Two varieties,G. polyantha
var. brachysiphon and G. polyantha var.
whitingii, were recognized by Kearney
and Peebles (1943, p. 59). Currently
available information indicates that I.
polyantha is a distinct species (Porter
and Johnson 2000; Porter et al. 2003 in
Anderson 2004, p. 11). It is treated as
such in the PLANTS database (United
States Department of Agriculture
(USDA)/Natural Resource Conservation
Service (NRCS) 2003), and in the
Integrated Taxonomic Information
System (2001).

Ipomopsis polyantha is an herbaceous
biennial 12 to 24 inches (in.) (30 to 60
centimeters (cm)) tall, branched from
near the base above the basal rosette of
leaves. Deeply divided leaves with
linear segments are scattered up the
stem. Stems and flower clusters are
covered with glandular hairs. Flower
clusters are along the stem in the axils
of the leaves as well as at the top of the
stem. The white flowers are 0.4 in. (1
cm) long, with short corolla tubes 0.18
to 0.26 in. (0.45 to 0.65 cm) long, and
flaring corolla lobes flecked with purple
dots (Anderson 1988, p. 3). These dots
are often so dense that they give the
flower a pinkish or purplish hue. The
stamens extend noticeably beyond the
flower tube, and the pollen is blue
(Grant 1956, p. 353), changing to yellow
as it matures (Collins 1995, p. 34). First-
year plants form basal rosettes of leaves.
These rosettes produce flowering stalks
during the next growing season, or they
may persist for more than 1 year
without flowering, until they get enough
moisture to flower Plants produce
abundant fruits and seeds, but have no
known mechanism for long distance
dispersal (Collins 1995, pp. 111-112).
After seeds are mature, the plants dry
up and die.

Pollination by bees is the most
common means of reproduction for
Ipomopsis polyantha, and the primary
pollinators are a honey bee (Apis
mellifera), metallic green bee
(Augochlorella spp.), bumble bee
(Bombus spp.), and digger bee
(Anthophora spp.) (Collins 1995, pp. 71-
72).

Ipomopsis polyantha is limited to
Pagosa-Winifred soils derived from
Mancos Shale. The soil pH is nearly
neutral to slightly alkaline (6.6 to 8.4).
The elevation range is 6,800 to 7,300
feet (ft) (2,072 to 2,225 meters (m)).
Plants occur in discontinuous colonies
as a pioneer species on open shale or as
a climax species along the edge of
ponderosa pine/juniper/oak forested
areas. In 1988, Anderson (p. 7) reported
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finding the highest densities under
ponderosa pine forests with montane
grassland understory. Now the species
is found mostly on sites that are
infrequently disturbed by grazing, such
as road rights-of-way (ROWs) that are
fenced from grazing (as opposed to open
range), lightly grazed pastures, and
undeveloped lots (Anderson 2004, p.
20).

Habitat for the species is
characterized as suitable, potential, or
unsuitable. Suitable habitat has the
attributes of soil and elevation described
above, and we further separate it into
occupied habitat where the plants have
been observed and unoccupied habitat
where soil and elevation are suitable but
no plants have been observed or no
surveys have been conducted. Potential
habitat is identified remotely, using
aerial photographs, soil maps, and other
available information, to build a model

of habitat that may support I. polyantha.
The model has not been ground-truthed
in the field. Unsuitable habitat is found
at elevations and on soils that do not fit
the profile for the species, or habitat that
has been altered by development,
paving, or other human activities so that
the plants are prevented from growing
there.

There are two known occurrences of
Ipomopsis polyantha. Between its
description by C.F. Baker in 1899, and
inventories in 1985, I. polyantha was
only known from along U.S. Route 84
(US 84) in the vicinity of Pagosa
Springs, Golorado (Anderson 1988, pp.
1-2, 15-16). The Pagosa Springs
occurrence is still the largest occurrence
of the species. In 1985, an additional
occurrence was found about 10 mi (16
km) west of town along U.S. Route 160
(US 160) in a rural area called Dyke
(Anderson 1988, pp. 1-2). In 2002,

another occurrence was documented in
a rural area called Mill Creek, about 1.2
mi (1.9 km) east of Pagosa Springs
(Anderson 2004, p. 13; CNHP 2008a, ID
228). The Mill Creek area is now
included in the Pagosa Springs
occurrence, in accordance with
NatureServe criteria: occurrences are
separated by at least 0.62 mi (1 km) of
unsuitable habitat or 1.24 mi (2 km) of
suitable habitat (NatureServe 2004, p.
1). The two known occurrences are
within about 13 mi (21 km) of each
other, and collectively occupy
approximately about 50 ac (20 ha) of
habitat within a range that includes
about 4 square mi (10.4 square km).
Table 1 summarizes known occupied
habitat (50 ac (20 ha)) combined with
suitable habitat not verified as occupied
within the two I. polyantha occurrences
(total 234 ac (94 ha)).

TABLE 1. OCCUPIED AND UNSURVEYED SUITABLE HABITAT FOR lpomopsis polyantha (CNAP 2007, PP. 1-5; LYON 2005,
P. 1; LYON 2006A, P. 1-2; MAYO 2008A, P. 1; CNHP 2008A, ID 228)

Occurrence Land Ownership ac (ha) Flg\lgiqi:g Rosettes
Pagosa Springs including Mill Creek State ROW 19 (7.7) 3,029 3,083
County ROW 3(1.2) 126 NA
Archuleta County 1(0.4) 280 NA
Town of Pagosa Springs 1(0.4) 3 15
Private (suitable) 184 (74) | Unsurveyed NA
Private Corporation 3(1.2) 156,126 173,189
Subtotals 211 (85) 159,564 176,287
Dyke State ROW 3(1.2) 141 176
BLM 20 (8) 88 164
Subtotals 23 (9) 229 340
Totals All 234 (94) 159,793 176,627

The total occupied and surveyed
habitat for Ipomopsis polyantha covers
about 50 ac (20 ha). Suitable habitat for
the species has been identified on about
211 acres (ac) (85 hectares (ha)) on the
east side of town, and on about 23 ac (9
ha) approximately 10 miles (mi) (16
kilometers (km)) west of town.
Approximately 9 percent of the suitable
habitat is on federally owned Bureau of
Land Management (BLM) land, 12
percent on State and County highway
ROWSs, 78 percent on private lands, and
less than 1 percent on Pagosa Springs
Town park land and county land
(Colorado Natural Areas Program
(CNAP) 2007). An estimated 184 ac (74
ha), or 79 percent, of the suitable habitat

exists on private residential and
agricultural land where plants have
been observed from a distance, but
surveys have not been conducted.
Without access to these private lands,
the extent of occupancy cannot be
assessed.

The historical range of Ipomopsis
polyantha is unknown, but likely
included a much broader area than the
currently occupied habitat. Many
surveys of potential habitat in the
Pagosa Springs area have been
conducted over the years with negative
results. Potential habitat on about 2,018
ac (817 ha) within the known range has
not been surveyed due to lack of access
to private lands. All of this potential

habitat is close to or surrounded by
suitable habitat, and is currently
proposed for development, including:
Blue Sky Village 96 ac (39 ha); Blue Sky
Ranch 1,362 ac (551 ha); and Fairway
560 ac (227 ha) (see Threat Factor A
below).

None of the potential habitat
identified to date extends beyond the
approximately 4-square-mi (10.4-square-
km) occupied range of the species.
Reports of this species occurring in
Arizona and New Mexico by the
PLANTS National Database and State
floras actually pertain to the two species
that were formerly treated as varieties of
Ipomopsis polyantha (Anderson 2004,
pp. 11, 15).
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The Pagosa Springs occurrence of
Ipomopsis polyantha is southeast of the
town along both sides of US 84.
Occupied habitat extends southward on
the highway ROW for 3 mi (4.8 km)
from the intersection with US 160, and
on private lands on both sides of the
highway within 0.25 to 1.2 mi (0.4 to 1.9
km). In 1985, the estimated number of
flowering plants in this occurrence was
2,000 (Anderson 1988, p. 8). During
2005-2006, 3,029 flowering plants and
3,083 rosettes were counted on about 19
ac (7.7 ha) of highway ROW and
immediately adjacent private lands
(CNAP 2007, pp. 1-5; Lyon 2005, p. 1;
Lyon 2006a, pp. 1-2). In 2005, an
additional 156,126 plants and 173,189
rosettes were found on a 3-ac (1.2-ha)
private land site, which was a high
density of plants on a site where no
plants had been observed in previous
years (Lyon 2005, pp. 3—4; Lyon 2007b,
p- 1). The plants were found on a
hillside of Mancos Shale about 7 years
after it was bladed, and are still growing
there because the ground has not been
disturbed during the growing season
(Lyon 2007b, p. 2). L. polyantha quickly
colonizes unvegetated Mancos Shale
near a seed source. The number of
flowering plants that appear in
subsequent years depends on seed
production and the survival of rosettes
that are not outcompeted by other
species or destroyed during ground
disturbance.

In addition to the surveyed plants and
rosettes, many flowering Ipomopsis
polyantha plants have been seen, but
not counted, on private residential/
agricultural parcels along US 84 (Lyon
20064, p. 1). An estimated 184 ac (74 ha)
of unsurveyed suitable habitat on
private lands exist within the Pagosa
Springs occurrence.

The Dyke occurrence includes 0.5 mi
(0.8 km) of highway ROW on both sides
of US 160, adjacent private land, and
about half of a 40-ac (16-ha) BLM parcel
on the north side. On both of the ROWs
and adjacent pastures, more than 500
flowering plants were estimated in 1985
(Anderson 1988, p. 10). In 1991, about
250 plants were counted in unused
pasture on the south side, but no plants
were found in subsequent years after
cattle were returned to the pasture
(Collins 1995, pp. 111-112). The
number of flowering plants and rosettes
on the US 160 ROW have fluctuated
each year between 2005 and 2008. On
the north side ROW, the number of
flowering plants and rosettes declined
by 80 percent over the 4 years, to 9 and
8 respectively. On the south side ROW,
flowering plants increased 176 percent
(to 141 plants), and rosettes declined 9
percent (to 179 rosettes) (Mayo 2008a, p.

1). The approximately 20-ac (8-ha) BLM
parcel is the only federally managed
habitat for the species. There, in 2006,
88 flowering plants and 164 rosettes
were found in clearings among
ponderosa pine and shrubs (CNAP 2007,
. 2).
P In addition to these extant
occurrences, about 13 plants and 18
rosettes were found on a roadside in a
residential area north of Pagosa Springs
in 2005. We do not consider this
occurrence as extant, because no plants
have been found there since 2005.
Surveys of roadsides and private lands
in this vicinity, and on additional
potential habitat north of town, have not
detected any individuals of the species
(Lyon 2005, p. 3).

In 2004, the total estimate of
flowering plants throughout the entire
range of the species was 2,246 to 10,526
(Anderson 2004, p. 40). Plant surveys
from 2005 to 2007 document dramatic
increases in the number of flowering
individuals and rosettes within the
Pagosa Springs occurrence at two sites
on private land and on the US 84 ROW
(CNAP 2007, pp. 1-2). Currently, the
total estimate of flowering plants is
159,793 (see Table 1 above). This
increase is primarily attributed to the
plants surveyed in 2005 and 2006 on the
3-ac (1.2-ha) private land site in the
Pagosa Springs occurrence. The rapid
appearance of such a dense patch of
plants illustrates the specie’s ability to
colonize barren Mancos Shale soil, and
demonstrates the reproductive success
of the species; however, the sites where
they grow are vulnerable to habitat
destruction. The trend in the species’
status since 1988 is one of fluctuating
population size that is typical of
biennial species, combined with the loss
of some plants due to development.

Summary of Factors Affecting
Ipomopsis polyantha

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Ipomopsis polyantha is threatened
with destruction of plants and habitat
due to commercial, residential, and
agricultural property development, and
associated new utility installations and
access roads. We have documented
recent losses of habitat and individuals
at six sites within the Pagosa Springs
occurrence of the species, as described
in more detail below.

Within the Pagosa Springs
occurrence, a residential and
agricultural development of about a
dozen 35-ac (14-ha) parcels was built
prior to 2005 on occupied habitat east
of US 84 (Archuleta County Assessor

2008, p. 1). In 2005, when most
residences were new, about 782
flowering plants were counted in
meadows and along the fences and
access roads (Lyon 2005, pp. 1-2). By
2008, an increased number of horses
were pastured in the meadows,
roadsides and driveways were graded or
widened, and few plants could be found
as a result (Mayo 2008b, p. 1). This
information indicates that Ipomopsis
polyantha plants are vulnerable to
grazing and road improvements, and
habitat can be modified to exclude
plants in as few as 3 years. In 2006, at
another location along US 84, a private
landowner mowed several hundred feet
of occupied habitat on the highway
ROW (Lyon 20064, p. 1). No plants were
found at this site from 2006 to 2008,
indicating that mowing destroys plants
and halts reproduction. In 2005, dense
patches of flowering plants were noted,
from across the fence, in a privately
owned meadow along US 84. In 2007,

a new home was built, and the meadow
was mowed; no plants could be seen at
the same site in 2008 (Mayo 2008b, p.
2), again indicating that mowing
destroys plants and inhibits
reproduction. During 2005 and 2006, a
sewer line installation on the US 84
ROW resulted in the loss of about 498
plants and 541 rosettes, and
modification of about 1,473 ft (449 m)
of roadside habitat (Mayo 2008c, p. 8).
The Colorado Department of
Transportation (CDOT) and Archuleta
County consulted with us, and agreed
on avoidance measures for this project,
but contractors failed to follow the
protocol (Mayo 2008c, pp. 1-4). In 2008,
only a few flowering plants and rosettes
were found at this site; all of the plants
were in one spot near plants on an
adjacent property not disturbed by the
sewer line project (Mayo 2008c, p. 8).
This incident demonstrates that I.
polyantha cannot quickly recover from
soil disturbance.

Utility installations and construction
activities can eliminate habitat and
destroy Ipomopsis polyantha. As a
result of careful planning, in 2007,
power line maintenance was completed
within occupied habitat in the Pagosa
Springs occurrence with negligible
damage to adult plants. Rosettes in the
path of maintenance actions were
transplanted to suitable habitat in the
town park. The 278 transplants survived
the winter and produced about 27
flowering plants. However, no surviving
rosettes could be relocated in the fall
(Coe 2007, pp. 2-3). A second attempt
at transplanting rosettes to save them
from destruction during utility
installations also has not been effective
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in producing new rosettes in the third
year (Brinton 2007, pers. comm.).
Unless effective methods are developed,
most plants that cannot be avoided
during utility installations and
construction activities are unlikely to
survive and reproduce. Whether the
species can survive translocation under
other circumstances remains uncertain.

Primary land use within the range of
Ipomopsis polyantha has historically
been agricultural, with homes and
horses or cattle on parcels of 35 ac (14
ha) or more. Several small businesses
now occur along US 84 within the
Pagosa Springs occurrence. The
intersection of US 160 and US 84 is
zoned by the Town of Pagosa Springs
for businesses, and commercially zoned
land is currently available for
development. The County is also
considering sites in this area for new
municipal buildings; one of the sites
under consideration contains the
highest density of I. polyantha
occurrence. These current and potential
conversions of agricultural lands to
residential and commercial
development are incompatible with
conservation of I. polyantha in the long
term because they cause direct mortality
and permanent loss of habitat, whereas
habitat modified by grazing may be
recovered by changes in management.

The privately owned property across
the entire range of Ipomopsis polyantha
was scheduled for development in the
Archuleta County and Town of Pagosa
Springs Community Plan (2000). In this
plan, all areas occupied by I. polyantha
on private land outside of the Town
limits are planned for low (35 ac (14
ha)), medium (3 to 35 ac (1.2 to 14 ha)),
or high (2 to 5 ac (0.81 to 2 ha)) density
housing. Residential development is
increasing rapidly in the County. The
population of Archuleta County was
5,000 in 1990; the projection is 15,000
people by 2010 and 20,000 by 2020
(Archuleta County and Town of Pagosa
Springs 2000, pp. 5-7). Based on the
rate of current and proposed
development over the entire range of the
species, 85 percent of occupied and
suitable habitat and all potential habitat
could be modified or destroyed within
5 to 10 years, putting the species at risk
of extinction.

The County plan for agricultural and
large-lot residential development along
US 84 became obsolete in 2008, with the
Pagosa Town Council’s preliminary
approval of a 96-ac (39-ha) Blue Sky
Village annexation (Aragon 2008a, pp.
1-2). The proposed development plan is
for a mixed commercial and high-to-low
density residential village (Hudson
2008, p. 1). The 96-ac (39-ha) parcel is
adjacent to the highest density of

Ipomopsis polyantha plants, and
includes about 2,562 ft (781 m) of
potential habitat on US 84 frontage at
the center of the species’ distribution
(Archuleta County Assessor 2008, p. 1).
Occupied habitat also borders the
southern edge of the property. Reducing
habitat available to the Pagosa Springs
occurrence of I. polyantha will limit its
ability to disperse and repopulate after
impacts.

In addition to the loss of potential
habitat on private land for the plants,
the proposed annexation will require
access roads, utility installations, and
acceleration and deceleration lanes
along the highway ROW. Plants and
habitat will likely be destroyed by this
infrastructure construction. The Blue
Sky Village development will
significantly reduce the amount of
potential habitat within the species’
range. Location of the development
between the highest density of plants
and the rest of the Pagosa Springs
occurrence on the east side of US 84
will further fragment the habitat that has
already been impacted by commercial,
residential, and agricultural land uses.

The Blue Sky Ranch development of
1,362 ac (551 ha), plus 2,819 ft (859 m)
of US 84 frontage, is another annexation
being considered within potential
Ipomopsis polyantha habitat. This
project would include single and multi-
family residential housing, a hotel and
conference center, a golf course with
clubhouse, and an equestrian center
with riding trails and a multi-use arena
(Aragon 2008b, p. 2).

A development of 560 ac (227 ha),
including about 1 mi (1.6 km) of
frontage along the west side of US 84,
also is being considered for annexation
within potential habitat that has not
been surveyed for plants (Aragon 2008a,
p- 2; Archuleta County Assessor 2008, p.
1).

The above three development
proposals within the Pagosa Springs
occurrence cover a total of 2,018 ac (817
ha) of potential habitat for the plants
that have not been surveyed due to
restricted access. The proposed
developments include frontage along
the US highway 84 ROW that currently
provides 34 percent of the total habitat
occupied by the plants (Archuleta
County 2008, p. 1). Plants and habitat
on this ROW are likely to be disturbed
or removed by construction of new
access roads, acceleration lanes, and
utilities to accommodate the
development.

The Archuleta County and Town of
Pagosa Springs revised 2004 Trails Plan
(2004, p. 18) calls for an 8-ft (2.4 m)
wide, 2.5-mi (4 km) long, paved bike
path on the highway ROW from US 160

south along US 84 in occupied
Ipomopsis polyantha habitat. This
route, prioritized for completion as soon
as funding is available, would eliminate
about 50 percent of the occupied habitat
on the highway ROW and 80 percent of
the total occupied area in the Pagosa
Springs occurrence (see Table 1 above).
Another planned paved bike trail,
parallel to US 160 and through the Dyke
occurrence of I. polyantha, is on the low
priority list in the Trails Plan (Archuleta
County and Town of Pagosa Springs
2004, p. 28). Development of this bike
trail would eliminate the portion of the
Dyke occurrence located on the south
side of the highway where the trail
would be located.

Distribution of Ipomopsis polyantha
on highway ROWs makes this species
susceptible to threats associated with
highway activities and maintenance.
Exotic grasses planted by CDOT along
roadsides dominate the ROW between
pavement and ditch, limiting most I.
polyantha plants to the ROW bank
between ditch and fence. This limitation
to the species’ habitat along roadsides is
significant because so little habitat
exists elsewhere for the species. I.
polyantha plants growing among
thistles were killed by herbicide within
the highway ROW along US 84 in 2004,
when the thistles were treated with
herbicide (Anderson 2004, p. 36). Since
that time, Archuleta County has
discontinued broadcast herbicide use
and mowing on ROWs within the
species’ range. However, the planted
exotic grasses continue to limit the
species’ habitat.

Highway ROWs provide about 50
percent of the occupied habitat for
Ipomopsis polyantha. All highway ROW
habitat is at risk of disturbance by
construction of new access roads or
acceleration lanes, bike paths, and
utilities installation or maintenance.
Such construction results in direct loss
of I. polyantha individuals or reduced
suitability of its habitat by altering the
soil characteristics or displacing the
seed bank (Anderson 2004, p. 36).

We determined that the present and
threatened destruction, modification,
and fragmentation of Ipomopsis
polyantha habitat from ongoing
commercial and residential
development, associated new utility
installations, construction of new access
roads and bike paths, competition from
introduced roadside grasses and other
impacts associated with proximity to
highways are significant and imminent
threats to the species throughout its
range. At this time, the species
primarily persists on highway ROWs
and private lands scheduled for
development. Development planned for
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the next 5 to 10 years will likely: (1)
Impact over 2,000 ac (809 ha) of
potential habitat; (2) potentially
eliminate 167 of the 214 ac (68 of 87 ha)
of existing occupied and suitable habitat
on private lands; and (3) potentially
eliminate about 34 percent of the
highway ROW (occupied) habitat.
Combined, these impacts would relegate
the species primarily to small,
fragmented portions of highway ROWs
and a few, small, lightly-used private
pastures putting the species in danger of
extinction.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Activities resulting in overutilization
of Ipomopsis polyantha plants for
commercial, recreational, scientific, or
educational purposes are not known to
exist. Therefore, this factor is not
addressed in this proposal.

C. Disease or Predation
Disease

Disease is not known to affect
Ipomopsis polyantha. Therefore, disease
is not addressed in this proposal.

Predation

This species is threatened by
destruction of flowering plants, rosettes,
and seeds due to concentrated livestock
disturbance and some herbivory.
Observations of the “fence line effect”—
healthy plants outside the fence and
impacted plants inside the fence—at
several locations on private land used
for cattle and horse grazing indicate that
Ipomopsis polyantha does not tolerate
intensive livestock grazing (Anderson
2004, p. 30). For example, grazing by
horses at a residential/agricultural
development within the Pagosa Springs
occurrence in 2005 resulted in few I.
polyantha plants 3 years later (Mayo
2008b, p. 1). Over-the-fence
observations from seven locations
(pastures) in 2009 found few or no
plants in the three heavily grazed
pastures and numerous plants in the
adjacent pastures with light or no
grazing (Glenne 2010, pp. 1-3). We have
no data to indicate whether the plant
destruction results from herbivory or
from trampling. I. polyantha is not
found in heavily grazed pastures, but
occurrences have been observed in
lightly grazed horse pastures and
abandoned pastures (CNAP 2007, p. 6).
Plants could possibly recolonize a
pasture if livestock numbers were
reduced sufficiently and the seed bank
was still viable, or if there was a seed
source nearby, such as on the ungrazed
side of a fence. Indications are that the

species may be compatible with light
grazing, but the level of impact and the
threshold of species’ tolerance have not
been studied. Evidence indicates that
few plants persist in areas of continual
grazing (Collins 1995, pp. 107, 111,
112). We determined that destruction of
flowering plants, rosettes, and seeds due
to heavy livestock use is a significant
and imminent threat to I. polyantha.

D. The Inadequacy of Existing
Regulatory Mechanisms

Local Laws and Regulations

City and county ordinances have the
potential to affect Ipomopsis polyantha
and its habitats. Zoning that protects
open space can retain suitable habitat,
and zoning that allows commercial
development can destroy or fragment
habitat. We know of no city or county
ordinances that provide for protection
or conservation of I. polyantha or its
habitat. Archuleta County road
maintenance crews refrain from mowing
or broadcast spraying ROWs within the
range of Ipomopsis polyantha
voluntarily, that is, without the mandate
or support of regulations. However,
there is no law, regulation, or policy
requiring them to do so.

New annexation of 2,018 ac (817 ha)
into the Town of Pagosa Springs will
change land use from 35-ac (14-ha)
agricultural parcels to commercial and
small lot residential, with anticipated
adverse impacts to the Pagosa Springs
occurrence of I. polyantha. This land
use conversion, as described in Factor A
above, is the most significant threat to
the species, because development
planned for the next 5 to 10 years will
likely impact all known potential
habitat and 17 of 25 ROW acres (6.9 of
10 ha), and relegate the species to
private residential areas and small,
fragmented portions of highway ROWs.

State Laws and Regulations

No State regulations protect rare plant
species in Colorado. Ipomopsis
polyantha is classified by CNHP as a G1
and S1 species, which means it is
critically imperiled across its entire
range and within the State of Colorado
(CNHP 20064, p. 1). The CDOT has
drafted best management practices for
ROWSs within I. polyantha habitat in
collaboration with the Service (Peterson
2008, p. 1). In 2006, voluntary measures
to minimize impacts to plants from a
sewer line installation along US 84 were
recommended by CDOT, but not
implemented by the contractors (Mayo
2008c, pp. 1-4).

Federal Laws and Regulations

Ipomopsis polyantha is on the
sensitive species lists for the U.S. Forest

Service (USFS) and the BLM (USFS
2009, p. 6; BLM 2008b, p. 47). Occupied
habitat has not been found on USFS
land. In 2006, we learned that the Dyke
occurrence extends onto 20 ac (8 ha) of
BLM land (Lyon 2007b, pp. 3, 12, 13);
88 plants and 164 rosettes were found
there in 2007 (CNAP 2007, p. 2). This
BLM parcel was withdrawn from a
proposed land exchange so that the
plant habitat would remain under
Federal management (Brinton 2009,
pers. comm.; Lyon 2007b, p. 3). The
species has no Federal regulatory
protection for approximately 91 percent
of the total known occupied and
suitable habitat. It occurs mostly on
State and private land (see Table 1
above), and development of these areas
will likely require no Federal permit or
other authorization. Therefore, projects
that affect it are usually not analyzed
under the National Environmental
Policy Act (NEPA)(42 U.S.C. 4321 et
seq.).

(\]/Ve determined that the inadequacy of
existing regulatory mechanisms is a
significant and imminent threat to
Ipomopsis polyantha, because 91
percent of the known range of the
species is on State and private lands
that carry no protective regulations to
ameliorate activities that will impact the
species.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The adaptation of Ipomopsis
polyantha to Pagosa-Winifred soils
derived from Mancos Shale limits it to
about 4 square mi (10.4 square km)
within a 13-mi (21-km) range of
fragmented habitat on outcrops of
Mancos Shale. The species has specific
physiological requirements for
germination and growth that may
prevent its spread to other locations
(Anderson 2004, pp. 23—24). In
greenhouse trials, seeds will germinate
and grow on other soils, but they grow
much faster on Mancos Shale soils
(Collins 1995, p. 114). Faster growth
may give I. polyantha a competitive
advantage on relatively barren Mancos
shale that it lacks on other soils where
its smaller seedlings have more
competition from other plants for
nutrients and water. The species
produces more seed when it is cross-
pollinated (Anderson 2004, p. 23);
therefore, existing and foreseeable
fragmentation of habitat may cause gene
flow to be obstructed. Pollinator-
mediated pollen dispersal is typically
limited to the foraging distances of
pollinators, and no bee species is
expected to travel more than 1 mi (1.6
km) to forage (Tepedino 2009, p. 11).
Thus, it is likely that the occurrence of



Federal Register/Vol. 75, No. 120/ Wednesday, June 23, 2010/ Proposed Rules

35727

about 191 plants west of Pagosa Springs
is genetically isolated from the other
occurrence several miles (kilometers)
away. Spatially isolated plant
populations are at higher risk of
extinction due to inbreeding depression,
loss of genetic heterogeneity, and
reduced dispersal rates (Silvertown and
Charlesworth 2001, p. 185).

Ipomopsis polyantha shows great
differences in plant numbers from year
to year, probably because the plants are
biennial and grow from seed. This trait
makes them more vulnerable than
perennials to changes in environment,
including timing and amount of
moisture, and length of time since
disturbance. With increased time after
disturbance, competition from other
plants, both native and nonnative,
increases (CNAP 2008a, p. 4). Asa
biennial species, I. polyantha also may
be vulnerable to prolonged drought.
During drought years, seeds may not
germinate and plants may remain as
rosettes without flowering or producing
a new crop of seeds.

Climate change could potentially
impact Ipomopsis polyantha. Localized
projections indicate the southwest may
experience the greatest temperature
increase of any area in the lower 48
States (IPCC 2007, p. 30). A 10- to 30-
percent decrease in precipitation in
mid-latitude western North America is
projected by the year 2050, based on an
ensemble of 12 climate models (Milly et
al. 2005, p. 1). Climate modeling at this
time has not been refined to the level
that we can predict the amount of
temperature and precipitation change
within the limited range of I. polyantha.
Therefore, this analysis is speculative
based on what the data indicate at this
time. When plant populations are
impacted by reduced reproduction
during drought years, they may require
several years to recover. Climate change
may exacerbate the frequency and
intensity of droughts in this area and
result in reduced species’ viability as
the dry years become more common. As
described above, I. polyantha is
sensitive to the timing and amount of
moisture due to its biennial life history.
Thus, if climate change results in local
drying, the species could experience a
reduction in its reproductive output.

Recent analyses of long-term data sets
show accelerating rates of climate
change over the past two or three
decades, indicating that the extension of
species’ geographic range boundaries
towards the poles or to higher elevations
by progressive establishment of new
local occurences will become
increasingly apparent in the short term
(Hughes 2000, p. 60). The limited
geographic range of the Mancos Shale

substrate that underlies the entire
Ipomopsis polyantha habitat likely
limits the ability of the species to adapt
by shifting occurrences in response to
climatic conditions.

We determined that the natural and
human-caused factors of specific soil
and germination requirements,
fragmented habitat, effects of drought
and climate change, and lack of proven
methods for propagation present an
imminent and moderate degree of threat
to Ipomopsis polyantha across the entire
range of the species.

Background—Penstemon debilis
Previous Federal Actions

We first included Penstemon debilis
as a category 2 candidate species in the
February 21, 1990, Review of Plant Taxa
for Listing as Endangered or Threatened
Species (55 FR 6184). Category 2
candidate species were defined as
“[t]axa for which there is some evidence
of vulnerability, but for which there are
not enough data to support listing
proposals at this time” (55 FR 6185,
February 21, 1990). In 1996, we
abandoned the use of numerical
category designations and changed the
status of P. debilis to a candidate under
the current definition. We published
four CNOR lists between 1996 and 2004,
and P. debilis remained a candidate
species with a LPN of 5 on each (62 FR
49398, September 19, 1997; 64 FR
57534, October 25, 1999; 66 FR 54808,
October 30, 2001; 67 FR 40657, June 13,
2002). A LPN of 5 is assigned to species
with non-imminent threats of a high
magnitude.

On March 15, 2004, the Center for
Native Ecosystems (CNE) and the
Colorado Native Plant Society
petitioned us to list Penstemon debilis
(CNE 20044, p. 1). We considered the
information provided in their petition
when we prepared the 2004 CNOR. In
the 2004 CNOR, P. debilis remained a
candidate species with a listing priority
of 5 (69 FR 24876, May 4, 2004).

On May 11, 2004, we received a
petition from the Center for Biological
Diversity (CBD) to list 225 species we
previously had identified as candidates
for listing, including Penstemon debilis
(CBD 2004, p. 6). Under requirements in
section 4(b)(3)(B) of the Act, the CNOR
and Notice of Findings on Resubmitted
Petitions published on May 11, 2005 (70
FR 24870), raised the LPN of P. debilis
from 5 to 2 but also included a finding
that the immediate issuance of a
proposed listing rule and the timely
promulgation of a final rule for each of
225 petitioned species, including P.
debilis, was warranted but precluded by
higher priority listing actions, and that

expeditious progress was being made to
add qualified species to the Lists (70 FR
24870, May 11, 2005).

On November 15, 2004, the CNE
issued a 60—day notice of intent to sue
for violation of section (4)(b)(3)(A) of the
Act with respect to the petition to list
Penstemon debilis (CNE 2004b, pp. 1-
2). On January 25, 2005, Biodiversity
Conservation Alliance and seven other
entities filed an amended complaint
regarding our failure to list P. debilis
and five other species. As part of a
settlement agreement, plaintiffs
withdrew their lawsuit regarding P.
debilis.

In the 2005 CNOR (70 FR 24870), as
stated above, the listing priority number
for Penstemon debilis was changed from
5 to 2 based on an increase in the
intensity of energy exploration along the
Roan Plateau escarpment, making the
threats to the species imminent (70 FR
24870, May 11, 2005). A listing priority
of 2 represents threats that are both
imminent and high in magnitude. CNOR
lists published in 2006 and 2007
maintained P. debilis as a candidate
species with a listing priority of 2 (71
FR 53756, September 12, 2006; 72 FR
69034, December 6, 2007).

In each assessment since its
recognition as a candidate species in
1996, we determined that publication of
a proposed rule to list the species was
precluded by our work on higher
priority listing actions. However, in
2008, we received funding to initiate the
proposal to list Penstemon debilis.

Species Information

Penstemon debilis is a rare plant,
endemic to oil shale outcrops on the
Roan Plateau escarpment in Garfield
County, Colorado. This species is
known by the common names Parachute
beardtongue and Parachute penstemon.
P. debilis is classified by the CNHP as
a G1 and S1 species, which means it is
critically imperiled across its entire
range and within the State of Colorado
(CNHP 2008b, p. 14). The total
estimated number of known plants is
approximately 4,000 individuals (CNHP
2006b, p. 1; CNHP 2009a, p. 1; CNHP
2009b, p. 1; CNHP 2009c, p. 1; CNHP
2009d, p. 2). Approximately 82 percent
of the known plants are on private land
owned by a natural gas and oil shale
production company. Most of the
remaining 18 percent occur in one
occurrence on BLM land that was
recently leased under a new Resource
Management Plan (RMP) amendment
(BLM 2008a, Record of Decision (ROD)
p- 2). In recent years, energy
development has increased in this area
on both private and Federal lands.
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Traditionally Penstemon has been
included in the Scrophulariaceae
(figwort family). Phylogenetic studies
based on DNA sequences of taxa in this
and related plant families over the last
10 years have necessitated realignment
of several genera in these groups. Apart
from a nomenclatural discrepancy,
Penstemon has been shown to be a part
of the Plantaginaceae (plantain) family,
since 2001. The chronology and
summary of the placement of
Penstemon in the Plantaginaceae is
presented by Oxelman et al. (2005, p.
415). We recognize this placement and
will make the appropriate attribution in
the proposed amendments to 50 CFR
17.12(h) at the end of this document.
The text will include the family name
as Plantaginaceae.

Penstemon debilis was discovered in
1986, and was first described by O’Kane
and Anderson in 1987 (pp. 412—416. No
challenges have been made to the
taxonomy as first put forward by the
authors. Penstemon debilis is a mat-
forming perennial herb with thick,
succulent, bluish leaves, each about 0.8
in. (2 cm) long and 0.4 in. (1 cm) wide.
Plants produce shoots that run along
underground, forming what appear as
new plants at short distances away.
Individual P. debilis plants are able to
survive on the steep, unstable, shale
slopes by responding with stem
elongation as leaves are buried by the
shifting talus. Buried stems
progressively elongate down slope from
the initial point of rooting to a surface
sufficiently stable to allow the
development of a tuft of leaves and
flowers (O’Kane and Anderson 1987,
pp. 414-415). Flowers are funnel-
shaped, are white to pale lavender, and
flower during June and July. P. debilis
plants produce a low number of seeds,
are primarily outcrossers, and have
many different pollinators that vary
between occurrences (McMullen 1998,
p. 26). None of the pollinators are
specialists to P. debilis, nor are any of
them rare (McMullen 1998, p. 31). We
know little about the lifecycle of
Penstemon debilis with regard to
generational timetables.

Penstemon debilis seems to be at least
somewhat adapted to disturbance. Each
of the known occurrences of the species
contains high levels of physical
disturbance (McMullen 1998, p. 81).
Many of the characteristics that are most
similar among sites promote continual
disturbance: steep slopes, unstable shale
channer surface layers, and no surface
soil (McMullen 1998, p. 82). In fact, two
of the largest P. debilis occurrences, are
on recent mine talus slopes where

anthropogenic disturbance was very
high as recently as 1994 (McMullen
1998, p. 82). One occurrence was
recorded to have several hundred
individuals in 1994, but no individuals
can be found at this site today
(McMullen 1998, p. 82). This may be a
result of a reduction in the disturbance
levels through successional processes
such as soil development and increased
vegetative cover (McMullen 1998, p.
82). Penstemon debilis may be
considered a pioneer species that
disperses to recent disturbances,
flourishes, and goes locally extinct if
soil conditions become stable
(McMullen 1998, p. 82).

Penstemon debilis grows on steep, oil
shale outcrop slopes of white shale talus
at 8,000 to 9,000 ft (2,400 to 2,700 m)
in elevation on the southern escarpment
of the Roan Plateau above the Colorado
River west of the town of Parachute,
Colorado. The Roan Plateau falls into
the geologic structural basin known as
the Piceance Basin. Average annual
precipitation at Parachute, Colorado, is
12.75 in. (32.4 cm) (IDcide 2009, p. 1).
P. debilis is found only on the Parachute
Creek Member of the Green River
Formation. P. debilis is often found
growing with other species endemic to
the Green River formation, including
Astragalus lutosus (dragon milkvetch),
Festuca dasyclada (Utah fescue),
Mentzelia argillosa (Arapien stickleaf),
and Thalictrum heliophilum (sun-loving
meadowrue), as well as several non-
endemics (O’Kane & Anderson 1987, p.
415).

The historical range and distribution
for this species is unknown. All of the
currently known occurrences occur on
about 56 ac (23 ha) in Garfield County.
The Green River geologic formation to
which the plant is restricted is the major
source of oil shale in the United States.
Although this formation is underground
throughout most of the Piceance Basin,
it is exposed on much of the southern
face of the Roan Plateau. The total area
of the plant’s geographic range is about
2 mi (3 km) wide and 8 mi (13 km) long.
Prior to 1997, two occurrences of P.
debilis were known. In 1997, the CNHP
used existing habitat and distribution
information, along with soils, geology,
and aerial photographs, to select target
survey areas. The ensuing survey
resulted in the discovery of two new
occurrences (Spackman et al. 1997, p.
6). Two other occurrences were first
recorded by BLM in 1997 and 2005 at
oil shale mine sites (CNHP 2009a, p. 1;
CNHP 2009d, p. 1). Another occurrence
of approximately 12 plants was reported
in June 2009 (Graham 2009a, pp. 1-2).

It is likely that unknown occurrences
exist, because many areas are simply
inaccessible to surveyors due to steep
terrain or private land ownership or
both.

Penstemon debilis occurs at seven
known occurrences, four of which are
rated by CNHP as having “good to
excellent” estimated viability based on
population size, individual plant sizes,
and site ecology (CNHP 2006b, p. 1;
CNHP 2009a, p. 1; CNHP 2009b, p. 1;
CNHP 2009c, p. 1; CNHP 2009d, p. 2)
(see Table 2 below). The largest
occurrence (Mount Callahan Natural
Area) of 2,100 to 2,240 plants grows on
lands owned by an energy development
company (CNAP 2006, p. 1). The Mount
Callahan Ridge occurrence, with an
estimated 650 plants, grows on lands
owned by the same energy development
company (CNAP 2006, pp. 1-2). The
Anvil Points Road occurrence grows on
lands administered by the BLM and has
an estimated 700 plants (CNHP 2009d,
p- 2). The Mount Logan Mine
occurrence grows on lands owned by
both the energy development company
(approximately 90 percent) and BLM (10
percent), and has 533 plants (CNHP
2009a, p. 1).

Two additional Penstemon debilis
occurrences on BLM land are
considered to have “poor” estimated
viability (CNHP 2009e, p. 1; CNHP
2009f, p. 1). The Anvil Points
occurrence had 200 to 300 plants
reported in 1994, but only three plants
could be found in 1998 (CNHP 2009e,
p. 1). The latest survey in 2006 found
no plants at this occurrence (CNHP
2009e, p. 1). It appears that the decline
of this occurrence was a result of natural
processes including competition by
surrounding vegetation (DeYoung
2008a, p. 1). The area including this
habitat also was leased under the BLM
August 2008 lease sale (BLM 2008b, p.
3; Ewing 2008a, p. 7).

The Mount Logan Road occurrence,
discovered in 1996 on a road cut, had
10 plants, of which only 3 were found
in 2005 (CNHP 2009f, p. 1). Because
these two occurrences have so few
individuals, they are considered to have
poor viability by CNHP, and we
consider them not viable into the future.

The Smith Gulch occurrence of
approximately 12 plants was reported in
June 2009 (Graham 2009a, pp. 1-2).
This occurrence has not been rated by
CNHP; however, it is small (12 plants)
and, because of its positioning in a
drainage, has a high potential for being
destroyed by a rain event (Graham
2009a, pp. 1-2).
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TABLE 2. CURRENT AND HISTORICALLY KNOWN Penstemon debilis OCCURRENCES

Occurrence Viability # of Plants ac (ha) Land Ownership
Mt. Callahan Natural Area Excellent 2,100-2,240 32 (12.9) Private
Anvil Points Road Good 700 5(2) BLM
Mount Logan Mine Good 533(50 on BLM) 2 (0.8) Private and BLM
Mount Callahan Ridge Good 650 4 (1.6) Private
Mount Logan Road Poor 3 7 (2.8) BLM
Anvil Points Poor 0 6 (2.4) BLM
Smith Gulch Unrated 12 not reported BLM

Total 3,998 — 4,138 56 (22.7)

The total estimated number of
Penstemon debilis in the wild is
currently 3,998 to 4,138 individuals.
The occurrences on BLM land represent
about 18 percent of the total plants
counted and estimated. An energy
development company owns land that
contains approximately 82 percent of
the total plants. We have no information
to indicate an overall species trend.

Summary of Factors Affecting
Penstemon debilis

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Penstemon debilis habitat is
threatened by energy development and
associated impacts. Of the four known
viable occurrences (Mount Callahan
Natural Area, Anvil Points Road, Mount
Logan Mine, Mount Callahan Ridge), all
but the Anvil Points Road occurrence
are on lands wholly or partially owned
by an energy development company. All
four viable occurrences, which exist on
the Roan Plateau, face ongoing or
potential threats, including: oil and gas
development, oil shale extraction and
mine reclamation, and road
maintenance and vehicle access through
occurrences.

The Piceance Basin, including federal
and private lands surrounding the Roan
Plateau, has experienced a boom in
natural gas production in recent years.
The BLM projects that around 3,916
billion cubic feet of natural gas will be
developed over the next 20 years from
the portion of the Roan Plateau that was
addressed in the new RMP amendment
(CNE 2004a, p. 44). Oil and gas
exploration and development continues
to increase each year on and around the
Roan Plateau. In 2003, 566 new wells
were permitted in Garfield County: 796
in 2004; 1,508 in 2005 (Colorado Oil
and Gas Conservation Commission
(COGCC 2006, p. 1); 1,844 in 2006;

2,550 in 2007 (COGCC 2008, p. 1); and
2,888 in 2008 (COGCC 2009a, p. 1).
Because of a decrease in natural gas
prices, new well permits decreased in
2009 to 743 (Webb 2009, p. 1), as of June
3, 2009 (COGCC 2009a, p. 1). This
number is down from the 1,029 wells
permitted by the same time in 2008, but
is still higher than the 566 wells
permitted in Garfield county in all of
2003 (COGCC 2008, p. 1).

Energy exploration and development
includes construction of new unpaved
roads, well pads, disposal pits,
evaporation ponds, and pipeline
corridors, as well as cross country travel
by employees. Each of these actions has
the potential to cause direct impacts
such as plant removal and trampling,
and indirect impacts to Penstemon
debilis such as dust deposition and loss
of habitat for pollinators. The
ramifications of direct impacts are easily
assessed if witnessed. Plant removal,
contact with herbicide or ice-melting
chemicals, and trampling can cause
death of plants. Because P. debilis was
unknown as a species until 1987, and
most of the occurrences are on private
land or in remote locations on public
land, the impacts may go unnoticed. For
example, impacts to the Mount Logan
Mine occurrence were unknown until
the occurrence was discovered in 2005;
even after discovery, further mine-
related impacts occurred because the
remote location of the mine made it
difficult for BLM to manage the
occurrence (CNHP 2009b, p. 1; Ewing
20093, p. 4).

Indirect effects to Penstemon debilis
from energy exploration are less easily
assessed. Road traffic on unpaved roads
increases dust emissions in previously
stable surfaces (Reynolds ef al. 2001, p.
7126). For every vehicle traveling one
mile (1.6 km) of unpaved roadway once
a day, every day for a year,
approximately 2.5 tons of dust are

deposited along a 1,000-foot (305-m)
corridor centered on the road (Sanders
2008, p. 20). Vascular plants can be
greatly affected within the zone of
maximum dust fall (i.e., the first 1000 ft
(305 m) from the road) (Everett 1980, p.
128). Excessive dust may affect
photosynthesis, affect gas and water
exchange, clog plant pores, and increase
leaf temperature leading to decreased
plant vigor and growth (Ferguson et al.
1999, p. 2; Sharifi et al. 1997, p. 842).
All of the viable occurrences of P.
debilis are within 300 ft (91 m) of roads.
Further energy development would
likely increase road density and traffic
volume.

Other indirect impacts can occur due
to a loss of pollinator habitat.
Penstemon debilis requires an insect
pollinator to reproduce (McMullen
1998, p. iii). McMullen (1998)
concluded that pollinators for P. debilis
were generalists and were not limiting
at that time (prior to the energy boom).
However, Tepedino (2009) described
how the pollination biology of another
Piceance Basin rare plant (Physaria
obcordata) is being impacted by energy
development. He described that any
energy development that reduces the
general level of available floral
vegetation has a detrimental effect on
pollinators’ ability to reproduce,
subsequently resulting in fewer
pollinators and reduced ability of the
dependent plant to reproduce (Tepedino
2009, pp. 16-17).

A large parcel of land including
habitat occupied by the Anvil Points
Road occurrence was offered and sold
for oil and gas leasing under the BLM
August 2008 lease sale (DeYoung 2008b,
p- 1; BLM 2008b, p. 1; Ewing 2008a, p.
7). This lease is currently being
contested in court. Increased energy
exploration in the Anvil Points Road
area may increase maintenance and
vehicle access on the unstable road that
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transects the Penstemon debilis
occurrence and increase the likelihood
of effects to P. debilis due to
construction of additional roads and
other facilities associated with oil and
gas exploration.

Oil shale mining has impacted
Penstemon debilis occurrences. Oil
shale extraction activities occurred on
the Roan Plateau in the early 1980s and
into the 1990s (COBiz 2008, pp. 3—4).
This extraction impacted the Mount
Logan Mine and Anvil Points Road
occurrences. Because P. debilis was not
identified as a species until 1987, we
have no record of the pre-mining
occurrence status. However, we believe
the plants were present at these sites
prior to mining because they are present
now. The plants were likely heavily
impacted by mine operations within
their habitat, and the occurrences have
recovered to a far smaller population
size on a reduced area of habitat (see
Factor E for discussion of inherent risk
of small population size).

Commercial oil shale extraction has
not yet proven to be economically
viable, and current research and
development efforts no longer focus on
surface mining of oil shale rock on the
Roan Cliffs (COBiz 1987, pp. 3—4). The
BLM recently released the RMP
amendments to allow oil shale leasing
in the Piceance Basin (BLM 2007a, p. 1).
The known Penstemon debilis
occurrences are not within the area that
BLM has currently identified as
available for leasing (BLM 2008c, p. 14).
It is unknown when oil shale extraction
will become economically viable.
Despite the recent retreat from surface
mining of oil shale, if commercial oil
shale production does become
economically viable, we expect a
renewed interest in extracting shale
from the cliffs of the Roan Plateau
because of the convenient access to
shale resources on the surface. Recent
and ongoing impacts to the Anvil Points
Road occurrence are occurring due to
research conducted by an oil shale
research and development company and
at the Anvil Points Road and Mount
Logan Mine occurrences due to mine
reclamation and closure efforts
(DeYoung 2009a, pers. comm.; Mayo
2006, pp. 1—4).

The BLM has begun mine reclamation
action under the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) (42 U.S.C. 9601 et seq.),
commonly known as Superfund, to
remove health and safety hazards from
Anvil Points Road. Actions will include
closing access to the passages leading
into the mine and removing lead mine
tailings soil on the mine bench

(Goodenow 2008, pers. comm.). It is
unknown whether the lead in the soil is
a threat to Penstemon debilis. The
CNHP estimates 700 individual plants at
this occurrence (CNHP 2009d, p. 2). To
date, 88 plants are known to have been
directly impacted by Anvil Points Road
mine reclamation actionspermitted by
BLM, occuring in the winter of 2008-
2009 (DeYoung 2009b, pers. comm.). Of
the 88, 21 were transplanted, and 67
were covered by matting intended to
reduce soil disturbance (DeYoung
2009b, pers. comm.; DeYoung 2009c, p.
1). Long-term success of transplants is
unknown, but 2 of the 21 transplants
died as of June 2009 (DeYoung 2009c,
p- 1). Eleven of the 67 plants covered by
matting are dead or unaccounted for
(DeYoung 2009c, p. 1). With restoration
work still underway, it is unclear how
many more plants will be impacted.
The Anvil Points Road occurrence is
impacted by Garfield County road
stabilization work, which is required to
maintain access to a transmitter tower
located within occupied habitat for
Penstemon debilis. In addition, BLM
recently allowed an oil shale research
and development company to conduct
research in the Anvil Points mine, a
project area containing the Anvil Points
Road occurrence (Ewing 2008a, p. 4).
This research consists of taking high
resolution photographs of the geologic
formation visible from the sides of the
mine, and possibly removing core
samples. This research project is
expected to include vehicle trips up the
road every day for 1 month and to
directly impact P. debilis individuals
growing in the road immediately
outside the mine (Ewing 2008a, p. 6).
The roads transecting the occurrence are
on shifting shale talus slopes and are
very conducive to rock and mudslides,
which can destroy P. debilis habitat and
which require the road to be maintained
frequently. Three plants are known to
have been destroyed by the road
maintenance conducted under this
permit (DeYoung 2009a, pers. comm.).
The BLM believes that some additional
plants may have been trampled by
unauthorized access to an area that was
fenced off during the research period;
however, it is unclear how many plants
were disturbed (DeYoung 2008c, pers.
comm.). In addition to the direct
impacts, the road maintenance required
to allow this level of traffic makes
occupied P. debilis habitat more
accessible to the public, which could
result in further trampling by humans
and vehicles (Ewing 2008a, pp. 5-6).
The Mount Logan Mine occurrence of
Penstemon debilis is primarily located
on land owned by a natural gas and oil
shale production corporation, with a

portion of the occurrence occupying
BLM land. This occurrence is perched
on a steep, unstable slope above a road
that is currently used for access to an
ongoing reclamation project at an old oil
shale mine site. Several plants on this
steep road bank were dangling by their
roots in 2005 due to road maintenance
(Mayo 2006, pp. 1-4). The road was
widened, and these plants were gone by
2006 (Mayo 2006, p. 1). Mine
reclamation actions destroyed a portion
of this occurrence by burying it in
topsoil (Ewing 2009a, p. 4). This site
also contains noxious weeds associated
with the disturbance; it is unknown
whether the weeds will pose a threat to
P. debilis (Ewing 2009a, p. 4). The BLM
portion of this occurrence was included
in an oil and gas lease parcel nominated
for sale; however, BLM deferred the sale
of the lease parcel until their RMP
revision is complete, and until we make
a decision concerning the status of the
species (CNE 2005, p. 1; Lincoln 2009,
pers. comm.). The energy company that
owns the land containing most of the
Mount Logan Mine occurrence has been
actively developing their holdings in
this area. Further development of the
lands immediately surrounding this
occurrence would likely result in
impacts due to road construction and
maintenance on the unstable shifting
shale talus.

The Mount Logan Road occurrence,
located on a road cut near the Logan
Mine occurrence, had 10 plants in 1996,
of which only 3 plants were found in
2005 (CNHP 2009f, p. 1). This
occurrence has no barriers to shield the
plants from road impacts, such as
removal by maintenance machinery,
accidental trampling, and spraying of
ice melting or herbicide chemicals; the
road also generates heavy dust (CNHP
2009f, pp. 1-3; DeYoung 2009d, pp. 1-
3; Ewing 2009a, p. 2). As a result of
these threats, we consider this
occurrence to be nonviable.

The Mount Callahan Natural Area and
Mount Callahan Ridge occurrences,
which include approximately 82
percent of total known Penstemon
debilis plants, occur on land owned by
an energy development company. These
occurrences are behind locked gates,
making them inaccessible to the public
and the Service. The landowner intends
to develop up to three natural gas well
drilling pads within a 680-ac (275-ha)
area that includes both Mount Callahan
occurrences (Webb 2008, p. 1).
Construction has begun on one pad,
located 360 ft (110 m) from the nearest
known P. debilis individual and 105 ft
(32 m) uphill from its habitat (Ewing
2008a, p. 2). These pads will likely
indirectly impact P. debilis through dust
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generation, loss of pollinator habitat,
and inadvertent trampling by employees
and contractors. Monitoring of the
occurrence, in connection to the energy
development, has resulted in trampling
of individual plants by people collecting
the data (Ewing 2009a, p. 1).

The Smith Gulch occurrence of
approximately 12 plants was discovered
on BLM lands below Mount Callahan
during surveys for a proposed oil and
gas development project in June 2009
(Graham 2009b, p. 1). Two well pads,
and corresponding roads and pipelines,
are proposed for this area (Graham
2009b, p. 1).

The BLM develops a Reasonably
Foreseeable Development scenario
(RFD) to project the level of oil and gas
activity that can be expected to occur.
The RFD is intended as a technical and
scientific approximation of anticipated
levels of oil and gas development during
the planning timeframe (BLM 2006, p.
4-2). It is not intended to define specific
numbers and locations of wells and
pads. An RFD for oil and gas is a long-
term projection of oil and gas
exploration, development, production,
and reclamation activity within the
lands and minerals managed by the
BLM Field Office (BLM 2005b, p. 2).
The RFD is a technical report typically
referenced in the NEPA document for
the RMP (BLM 2005b, p. 2).

The RFD for the Glenwood Springs
BLM Field Office, Roan Plateau
Planning Area, which contains the
Anvil Points Road and Anvil Points
Penstemon debilis occurrences, used 20
years as the foreseeable development
timeframe. Based on the RFD, the Roan
Environmental Impact Statement (EILS)
Proposed Plan projected approximately
669 pads, 3,691 wells, 2,791 ac (1,129
ha) of long-term disturbance, and 1,624
ac (657 ha) of short-term disturbance in
the Roan Planning Area (BLM 2006, p.
4-11). The other occurrences located on
BLM land (Mount Logan Mine and
Mount Logan Road) are within the BLM
Grand Junction Field Office, which is
currently in the process of developing a
new RFD. The current RFD was
developed in 1987, and forecasted 50
wells a year for a 20—year timeframe
(Anderson 2008, p. 1). No RFD
projection is available for the lands
containing the Mount Callahan Natural
Area, Mount Callahan Ridge, and
private portion of the Mount Logan
Mine occurrences, because they are on
private lands with privately owned
minerals.

Penstemon debilis is not protected by
Federal regulation for about 82 percent
of the total known and estimated plants
because they are on private land. The
remaining 18 percent of plants are on

BLM lands. The BLM controls access to
the Anvil Points Mine (containing the
Anvil Points Road occurrence) with a
gate. This gate is often left open,
allowing public access to the plant
occurrence Access to the other BLM
occurrence (the Mount Logan Road
occurrence) is controlled by a guard
station. Approximately 300 trucks,
associated with energy development,
drive by this occurrence every day after
checking with the guard (Mayo 2005, p.
1).

In summary, three of the four viable
occurrences (Mount Callahan Natural
Area, Mount Logan Mine, and Mount
Callahan Ridge) are on lands owned
wholly or partially by an energy
development company. Some
individuals of the fourth occurrence
(Anvil Points Road), on BLM land, are
subject to transplantation or destruction
as a result of an ongoing mine
restoration project and road
maintenance. Over the past 6 years, oil
and gas exploration and production has
increased substantially in the area
containing the habitat for Penstemon
debilis making it likely that the species
will become endangered in the
foreseeable future. The pace of new
development slowed in 2009; however,
it is still far above pre-2004 levels. P.
debilis grows on steep shifting slopes,
and roads through P. debilis habitat are
unstable and require frequent
maintenance, which often destroys
plants. Plants seem to be able to
recolonize their habitat after
disturbance; however, recolonization is
slow, and would not be able to keep
pace with rapid development. For these
reasons we consider destruction and
modification of the species’ habitat for
natural gas production, oil shale mining,
mine reclamation, road maintenance,
and associated impacts resulting from
increased vehicle access to the
occurrences, a moderate but immediate
threat to P. debilis.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Overutilization for commercial,
recreational, scientific, or educational
purposes is not known to be a threat to
Penstemon debilis. Therefore, this factor
is not addressed in this proposal.

C. Disease or Predation

Seed predation of Penstemon debilis
by small mammals has shown to be very
low (McMullen 1998, pp. 39-40).
Grazing, predation, and disease are not
known to be a threat to P. debilis.
Therefore, this factor is not addressed in
this proposal.

D. The Inadequacy of Existing
Regulatory Mechanisms

Local Laws and Regulations

Approximately 82 percent of
Penstemon debilis occupied habitat
occurs on private lands. We are not
aware of any city or county ordinances
or zoning that provide for protection or
conservation of P. debilis or its habitat.

State Laws and Regulations

No State laws or regulations protect
rare plant species in Colorado on private
land or otherwise. The Mount Callahan
Natural Area and Mount Callahan Ridge
occurrences, including approximately
82 percent of total known Penstemon
debilis plants, occur on land owned by
an energy development company. With
the cooperation of the landowner, the
CNAP, a State agency, has designated
the area of Mount Callahan (referred to
throughout the document as the Mount
Callahan Natural Area occurrence) and
Mount Callahan Ridge occurrences as
Natural Areas (Kurzel 2008, pers.
comm.; CNAP 1987, pp. 1-7;, CNAP
2008a, pp. 1-7;, Webb 2008, p. 1)
Through these designations, the
landowner has agreed to develop the
natural gas pads in a way that should
minimize impacts to the P. debilis
occurrences (Ewing 2008a, pp. 1-2). The
agreements include conservation
measures such as stormwater
management and a noxious weeds
management plan in order to minimize
development impacts to the species
(CNAP 2008b, pp. 1-4; CNAP 2008c, pp.
1-4). The CNAP has been very
successful in garnering landowner
participation in conservation of rare
species in Colorado. However, natural
area agreements are voluntary and can
be terminated at any time by either
party with a 90-day written notice. For
this reason, and because no legally
binding conservation easements or
candidate conservation agreements
protect any of the occurrences on
private land, we have concluded that
the Natural Area designation alone does
not constitute an adequate regulatory
mechanism to conserve P. debilis. We
consider inadequate State laws and
regulations a significant and immediate
threat to this species, because the laws
do not ameliorate the threats to the
species.

Federal Laws and Regulations

The Federal Land Policy and
Management Act (FLPMA) (43 U.S.C.
1701 et seq.) directs BLM, as part of the
land use planning process, to “give
priority to the designation and
protection of areas of critical
environmental concern” (Sec. 202(c)(3)).
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The FLPMA defines areas of critical
environmental concern (ACECs) as
“areas within public lands where special
management attention is required ... to
protect and prevent irreparable damage
to important historic, cultural, or scenic
values, fish and wildlife resources or
other natural systems or processes, or to
protect life and safety from natural
hazards” (Sec. 103 (a)). Designation as
an ACEC recognizes an area as
possessing relevant and important
values that would be at risk without
special management attention (BLM
2006, pp. 3—110). The ACEC designation
carries no protective stipulations in and
of itself (BLM 2006, pp. 2—65).

Following an evaluation of the
relevance and importance of the values
found in potential ACECs, a
determination is made as to whether
special management is required to
protect those values and, if so, to specify
what management prescriptions would
provide that special management (BLM
2006, pp. 3—111). The Records of
Decision (RODs) for the Roan Plateau
RMP Amendment were signed June 8,
2007, and March 12, 2008. The March
12, 2008, ROD establishes the Anvil
Points ACEG, an area designated for
management of sensitive resources
including Penstemon debilis (BLM
2008a, ROD p. 4). The ROD lists as an
objective for the Anvil Points ACEC to
“protect occupied habitat and the
immediately adjacent ecosystem
processes that support candidate
plants.” This ROD also authorizes oil
and gas development in the ACECs,
making the portions of these areas that
are not currently leased, available for
lease (BLM 2008a, ROD p. 2). Anvil
Points ACEC covers most of the
formerly occupied occurrence area at
Anvil Points, and the entire Anvil
Points Road occurrence.

In order to protect Penstemon debilis
in the ACEC, a No Surface Occupancy
(NSO) and No Ground Disturbance
(NGD) stipulation was established for
both Anvil Points P. debilis occurrences
(BLM 2007b, ROD p. 26). The term NGD
applies to all activities except oil and
gas leasing and permitting, while the
term NSO applies only to oil and gas
leasing and permitting (BLM 2008a,
ROD p. 6). The NSO designation
prohibits long-term use or occupancy of
the land surface for fluid mineral
exploration or development to protect
identified resource values (BLM 2006,
pp- 2-3). This designation means that an
area is protected from permanent
structures or long-term ground-
disturbing activities (i.e., lasting longer
than 2 years) (BLM 2006, pp. 2-3). For
example, an NSO designation would
preclude construction of a well pad

(because it would last longer than 2
years) but not a typical pipeline
(because it would be revegetated within
2 years) (BLM 2006, pp. 2-3). Also, an
NSO does not preclude the extraction of
underlying fluid minerals if they can be
accessed from outside the area by
directional drilling (BLM 2006, pp. 2-3).
Directional drilling may not disturb the
overlying surface, including Penstemon
debilis habitat. Except for specified
situations, individual NSOs may
include exceptions so that BLM may
allow a ground-disturbing activity if it
meets specific, stated criteria (BLM
2006, pp. 2-3). For example, the NSO
designation for these occurrences allows
for the BLM to grant exceptions for long-
term ground disturbing activities if
consultation with the Service indicates
that proposed activity would not impair
maintenance or recovery of the species
(BLM 2007a, pp. F6-F7).

The protections provided by the NSO/
NGD provision of the ACEC designation
should be adequate to provide for
maintenance of the Anvil Points Road
occurrence. When applied, the NSO/
NGD would require BLM to consult
with the Service and ensure that
proposed activity would not impair
maintenance or recovery of the species
prior to authorizing an exception to the
NSO/NGD (BLM 2007a, pp. F6-F7).
However, despite NSO/NGD provisions,
projects have proceeded without
consultation that resulted in destruction
of Penstemon debilis individuals, and
other projects with likely impacts to P.
debilis are being considered by BLM
without consultation. This ability to
proceed without consultation indicates
that the NSO/NGD provisions are
inadequate to protect P. debilis and its
habitat. Recent examples demonstrating
the inadequacy of the NSO/NGD
provisions follow. (1) The BLM
approved work under the CERCLA to
remove health and safety hazards from
the Anvil Points Road occurrence. This
project resulted in direct impacts to at
least 90 Penstemon debilis individuals
(DeYoung 2009c, p. 1). We believe many
of these impacts could have been
avoided or minimized through the
consultation process. (2) BLM is
considering granting permission for
continued maintenance of the Garfield
County transmitter tower access road
(DeYoung 2009b pers. comm.).
Maintaining the existing road rather
than relocating it increases the
likelihood of destroying P. debilis plants
and prevents the recolonization of
plants in the current road bed. (3) BLM
has authorized oil shale research
projects in the past at the Anvil Points
mine (Ewing 2008a, p.4), which lead to

the destruction of P. debilis plants (BLM
2007a, p. F6-F7; DeYoung 2009a, pers.
comm.). (4) The land containing the
Anvil Points Road occurrence was
leased for oil and gas development
under the BLM August lease sale
(DeYoung 2008b, p. 1; BLM 2008b, p. 1;
Ewing 2008a, p. 7). Increased energy
exploration in the Anvil Points Road
area may increase maintenance and
vehicle access and consequently
increase the likelihood of other adverse
affects. Continued adverse impacts to
the Anvil Points Road occurrence,
beyond those currently occurring during
the mine reclamation effort, could result
in reduced viability and possible
extirpation of the Anvil Points Road
occurrence.

In summary, we found that existing
regulatory mechanisms are inadequate
to protect Penstemon debilis. No State
or local laws or regulations protect
Penstemon debilis. P. debilis is afforded
some protection on Federal lands as a
candidate species; however, the
protection has been inadequate, and
would be reduced if we find that P.
debilis does not meet the definition of
an endangered or threatened species. P.
debilis has no regulatory protection for
approximately 82 percent of the total
estimated plants because they are on
private land. The private land owner
has pledged to protect these plants from
direct impacts, but the agreement is not
legally binding. Because of this lack of
regulation, we consider inadequate
regulatory mechanisms to be a
significant and immediate threat to this
species.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The Anvil Points occurrence, which
formerly included several hundred
plants on BLM land, has been reduced
to zero plants since 1994 for unknown
reasons (CNHP 2009e, p. 1). It appears
that the decline of this occurrence was
a result of natural processes including
competition by surrounding native
vegetation, which includes
Chrysothamnus viscidiflorus (yellow
rabbitbrush) (DeYoung 2008a, p. 1;
CNHP 2009e, p. 2). New Penstemon
debilis plants grown off site from seeds
were introduced but declined over
several years (CNHP 2009e, p. 2).
Monitoring failed to show a cause for
the disappearance of P. debilis
(DeYoung 2008a, p. 1).

Penstemon debilis population sizes
are small, and the smaller the
population, the more likely extinction is
in any given period of time (Shaffer
1987, p. 70). All occurrences of P.
debilis grow on a 17-mi (27-km) stretch
of the rim of the Roan Plateau in
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Garfield County, Colorado (Ewing
2008a, p. 7). The two largest
occurrences are within 2 mi (3 km) of
each other (Ewing 2008a, p. 7). A
species with such a small range could
be particularly susceptible to extirpation
from a stochastic event such as an
earthquake, rockslide, or severe hail
storm (McMullen 1998, p. 3). This
increased susceptibility is due to the
likelihood that, although stochastic
events are often localized in severity,
such a localized event would likely
impact all occurrences of the species,
rather than just a small portion of the
occurrences, as may be expected for a
species with a larger range. For
example, the newly discovered Smith
Gulch occurrence is small (12 plants),
and because of its positioning in a
drainage, has a high potential for being
destroyed by a rain event (DeYoung
2009e, p. 1).

In addition, the fragmentation of P.
debilis habitat by human-related
activities threatens to reduce the species
to mosaics of small populations
occurring in isolated habitat remnants.
Occurrences with small population size
(fewer than 50 individuals) are more
likely to suffer genetic problems such as
genetic drift and inbreeding depression
due to losses of individuals in such
events (McMullen 1998, p. 3; Ellstrand
& Elam 1993, p. 226). Conversely, if the
current population structure is similar
to the historical range, it is possible that
P. debilis has adapted to be less
vulnerable to inbreeding depression
(Ellstrand & Elam 1993, p. 225).

Climate change could potentially
impact Penstemon debilis. According to
the Intergovernmental Panel on Climate
Change (IPCC), “Warming of the climate
system in recent decades is
unequivocal, as is now evident from
observations of increases in global
average air and ocean temperatures,
widespread melting of snow and ice,
and rising global sea level” (Bates et al.
2008, p. 15). Average Northern
Hemisphere temperatures during the
second half of the 20th century were
very likely higher than during any other
50—year period in the last 500 years and
likely the highest in at least the past
1,300 years (IPCC 2007, p. 30). It is very
likely that over the past 50 years, cold
days, cold nights, and frosts have
become less frequent over most land
areas, and hot days and hot nights have
become more frequent. It is likely that
heat waves have become more frequent
over most land areas, and the frequency
of heavy precipitation events has
increased over most areas (IPCC 2007, p.
30). As described above, climate
modeling is not currently to the level
that we can predict the amount of

temperature and precipitation change
within P. debilis’s limited range.
Therefore, we generally address what
could happen under the current climate
predictions. However, we need further
refinement of the current predictions to
draw more reliable conclusions
concerning the effects of climate change
on the species.

It is unknown how Penstemon debilis
responds to drought; however, in
general, plant numbers decrease during
drought years, but recover in subsequent
seasons that are less dry. Drought years
could result in a loss of plants. Changes
in the global climate system during the
21st century are likely to be larger than
those observed during the 20th century.
For the next 2 decades, a warming of
about 32.4 °F (0.2 °C) per decade is
projected (IPCC 2007, p. 45). Afterward,
temperature projections increasingly
depend on specific emission scenarios.
Various emissions scenarios suggest that
by the end of the 21st century, average
global temperatures are expected to
increase 33 to 39 °F (0.6 to 4.0 °C) with
the greatest warming expected over
land. Localized projections suggest the
Southwest may experience the greatest
temperature increase of any area in the
lower 48 States. It is likely that hot
extremes, heat waves, and heavy
precipitation will increase in frequency
(IPCC 2007, p. 30). There also is high
confidence that many semi-arid areas
like the western United States will
suffer a decrease in water resources due
to climate change. A 10- to 30-percent
decrease in precipitation in mid-latitude
western North America is projected by
the year 2050 based on an ensemble of
12 climate models (Milly et al. 2005, p.
1). When plant populations are
impacted by additional threats during
drought years, they may require several
years to recover. Climate change may
exacerbate the frequency and intensity
of droughts. Under drought conditions,
plants generally are less vigorous and
less successful in reproduction. With
small populations and their inherent
genetic risk, lowered reproduction
could result in reduced population
viability.

Recent analyses of long-term data sets
show accelerating rates of climate
change over the past 2 or 3 decades,
indicating that the extension of species’
geographic range boundaries towards
the poles or to higher elevations by
progressive establishment of new local
populations will become increasingly
apparent in the relatively short term
(Hughes 2000, p. 60). The limited
geographic range of the oil shale
substrate that makes up the entire
Penstemon debilis habitat could limit
the ability of the species to adapt to

changes in climatic conditions by
progressive establishment of new
populations.

Incidental disturbance by humans,
and stochastic events, such as drought,
landslides, or encroaching vegetation
can impact Penstemon debilis. However
the species likely evolved under these
factors and we do not consider them
significant immediate threats. Climate
change could exacerbate these factors,
causing them to pose a threat to P.
debilis; however the current data are not
reliable enough at the local level for us
to draw conclusions regarding the
imminence of climate change threats to
P. debilis.

Background—Phacelia submutica

Previous Federal Actions

We included Phacelia submutica as a
category 1 candidate species in the 1980
Review of Plant Taxa for Listing as
Endangered or Threatened Species (45
FR 82480, December 15, 1980). In that
notice, category 1 candidates were
defined as species for which the Service
had “sufficient information on hand to
support the biological appropriateness
of their being listed as Endangered or
Threatened species.” We changed the
candidate status of P. submutica to
category 2 on November 28, 1983 (45 FR
82480). On February 21, 1990, we again
identified P. submutica as a category 1
candidate species (55 FR 6184). In the
February 28, 1996, Federal Register (61
FR 7596) all category 1 candidate
species became candidates under the
current definition. We assigned P.
submutica an LPN of 11. In the 2005
CNOR (70 FR 24870, May 11, 2005) we
raised the LPN to 8, to reflect the
increasing level of threats, which are
imminent and of moderate magnitude.

On May 11, 2004, we received a
petition from the CBD to list, as
endangered, 225 species we previously
had identified as candidates for listing,
including Phacelia submutica (CBD
2004, p. 146). Under requirements in
section 4(b)(3)(B) of the Act, the CNOR
and the Notice of Findings on
Resubmitted Petitions published by the
Service on May 11, 2005 (70 FR 24870),
included a finding that the immediate
issuance of a proposed listing rule and
the timely promulgation of a final rule
for each of these petitioned species,
including P. submutica, was warranted
but precluded by higher priority listing
actions, and that expeditious progress
was being made to add qualified species
to the Lists.

On April 28, 2005, the CNE, the
Colorado Native Plant Society, and
botanist Steve O’Kane, Jr., Ph.D.,
submitted a petition to the Service to
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list Phacelia submutica as endangered
or threatened within its known
historical range, and to designate critical
habitat concurrent with the listing (CNE
et al. 2005, p. 1). We considered the
information in the petition when we
prepared the 2006 CNOR (71 FR 53756,
September 12, 2006). Section 4(b)(3)(C)
of the Act requires that when we make
a warranted-but-precluded finding on a
petition, we are to treat such a petition
as one that is resubmitted on the date of
such a finding. We identified P.
submutica as a species for which we
made a continued warranted-but-
precluded finding on a resubmitted
petition in the Federal Register on
December 6, 2007 (72 FR 69034), and
December 10, 2008 (73 FR 75176). We
retained an LPN of 8 for the species. In
the 2008 notice, we announced that we
have not updated our assessment for
this species, as we were developing this
proposed listing rule (73 FR 75227).

In each assessment since its
recognition as a candidate species under
the current definition in 1996, we
determined that publication of a
proposed rule to list the species was
precluded by our work on higher
priority listing actions. In 2008, we
received funding to initiate the proposal
to list Phacelia submutica.

Species Information

Phacelia submutica is a rare annual
plant endemic to clay soils derived from
the Atwell Gulch and Shire members of
the Wasatch Formation in Mesa and
Garfield Counties, Colorado. The 25
known occurrences of the plant occupy
a total of 104 ac (42 ha) (CNHP 2009g,
records a-hh; CNHP 2010, records ii-jj;
WestWater Engineering 2004, pp. 2;
Ewing 2008b, map). Fifteen of the
occurrences occupy patches of 1 ac (0.4
ha) or less. All occurrences consist of
small patches of plants on uniquely
suitable soil separated by larger areas of
similar soils that are not occupied by P.
submutica. The estimated total number
of plants differs from 84 to 42,926 per
year, depending on growing conditions.
The species depends on its seed bank to
survive for one or many years, again
depending on growing conditions.

Phacelia submutica was first
described by Howell based on
specimens collected from the town of
DeBeque, Mesa County, Golorado, in
1911 and 1912 (Howell 1944, pp. 370—
371Halse (1981, pp. 121, 129, 130)
reduced it to varietal status as P.
scopulina var. submutica. This has been
challenged as incorrect by O’Kane
(1987, p. 2), who claimed Halse used
inadequate collection materials, and
that P. submutica is geographically
isolated from P. scopulina (O’Kane

1987, p. 2; 1988, p. 462). Phacelia
submutica is recognized at the species
rank by current floristic treatments in
Weber and Wittmann (1992, p. 98; 2001,
p. 203) and by the Director of the Biota
of North America Program (Kartesz
2008, pers. comm.). While the Integrated
Taxonomic Information System (2001)
database cites John Kartesz as the expert
source for this species, it is not updated
with his currently accepted name for the
species: Phacelia submutica (Kartesz
2008, pers. comm.). Phacelia is included
in the Hydrophyllaceae (waterleaf
family). Recent molecular data suggest
that this family should be combined in
an expanded Boraginaceae (borage
family). There are conflicting views on
the configuration of this larger
Boraginaceae and the lead author of the
family treatment for the upcoming Flora
of North America has chosen to retain
the Hydrophyllaceae. Therefore, we will
retain Phacelia in the Hydrophyllaceae
family for this proposal.

Phacelia submutica is a low-growing,
herbaceous, spring annual plant with a
tap root. The stems are typically 0.8 to
3 in. (2 to 8 cm) long, often branched at
the base and mostly laying flat on the
ground as a low rosette (Howell 1944,
pp- 371-372). Stems are often deep red
and more or less hairy with straight
andstiff hairs. Leaves are similarly
hairy, reddish at maturity, 0.2 to 0.6 in.
(5 to 15 mm) long, egg-shaped or almost
rectangular with rounded corners, with
bases abruptly tapering to a wedge-
shaped point. Leaf margins are smooth
or toothed. The yellowish flowers are
arranged on somewhat congested
racemes; the stamens are shorter than
the corolla throat and the fruits are not
attenuate at the apex (Howell 1944, pp.
371-372).Unlike many Phacelia species,
the stamens do not protrude beyond the
petals. The style is 0.04 to 0.06 in. (1 to
1.5 mm) long and nearly hairless. The
bracts around the seed capsules are 0.2
to 0.4 in. (6 to 10 mm) long. The
elongated egg-shaped seeds are 0.6 to
0.8 in. (1.5 to 2 mm) long with 6 to 12
crosswise corrugations, and are blackish
brown and somewhat iridescent (Howell
1944, p. 370; Halse 1981, p. 130; O’Kane
1987, p. 3).

Phacelia submutica seeds usually
germinate in early April; the plants may
flower between late April and late June.
Fruit set is from mid-May through late
June. Individuals finish their life cycle
by late June to early July, after which
time they dry up and disintegrate or
blow away, leaving no indication that
the plants were present (Burt and
Spackman 1995, p. 23). The species
grows in a habitat with wide
temperature fluctuations, long drought
periods, and erosive saline soils. Upon

drying,cracks form in the soils. Seeds
plant themselves by falling into the
cracks that close when wetted, thus
covering the seeds (O’Kane 1988, p. 20).
Plant sites differ in numbers of
flowering plants each year, but there are
no observations of site expansion. Seeds
do not appear to disperse to adjacent
soils. The ideal conditions required for
seeds of this species to germinate are
unknown.

It is likely that the number of
seedlings depends not on total
precipitation but on the temperature
after the first major storm event of the
season (Levine et al. 2008, p. 795).
Phacelia submutica seeds can remain
dormant for 5 years (and probably
longer) until the combination and
timing of temperature and precipitation
are optimal (CNHP 2009g, records a—
hh). Rare annuals that flower every year
are subject to extinction under
fluctuating conditions, because they
exhaust their seed reserves (Meyer et al.
2006, p. 901). Rare ephemeral annuals,
such as P. submutica, that save their
seed bank for the best growing
conditions are more resilient to
fluctuating conditions. P. submutica
numbers at Horsethief Mountain
fluctuated from 1,700 plants in 1986, to
50 in 1992, up to 1,070 in 2003, and
down to only a few from 2006 to 2008
(CNHP 2009g, records g-t). The
fluctuation in numbers indicates that
many seeds remain dormant in the seed
bank during years when few plants can
be found.

Phacelia submutica is restricted to
exposures of chocolate to purplish
brown and dark charcoal gray clay soils
derived from the Atwell Gulch and
Shire members of the Wasatch
Formation (Donnell 1969, pp. M13—
M14; O’Kane 1987, p. 10). These
expansive clay soils are found on
moderately steep slopes, benches, and
ridge tops adjacent to valley floors of the
southern Piceance Basin in Mesa and
Garfield Counties, Colorado. On these
slopes and soils, P. submutica usually
grows only on one unique small spot of
ground that shows a slightly different
texture and color than the similar
surrounding soils (Burt and Spackman
1995, p. 15). We do not have a precise
description of the soil features required
to support this species, but it is clear
that the identified habitat that appears
to be suitable will never be fully
occupied by the plants. The currently
known occupied habitat where the
plants grow covers about 104 ac (42 ha)
(CNHP 2009g, records a—hh; CNHP
2010, records ii—jj; Ewing 2008b, map;
see Table 3 below). About 538 ac (216
ha) of suitable habitat have been
mapped (CNHP 2009g, records a—hh;
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CNHP 2010, records ii—jj). A general
range, encompassing outlying
occurrences of P. submutica, includes
about 86,000 ac (34,800 ha) (WestWater
Engineering 2004, pp. 2, 11; Western
Ecological Resource 2008, pp. 54—65,
100; CNHP 2009g, records a—hh; CNHP
2010, records ii—jj; Ewing 2008b, map).
The growing town of DeBeque and
about 10 mi (16.4 km) of interstate
highway 70 and the Colorado River
bisect the species’ range.

Each occurrence of the species
includes one or more sites that often
cover only a few square meters (O’Kane
1987, p. 16). Twenty-five occurrences of
Phacelia submutica, including 37 sites,
are documented (CNHP 2009g, records
a—hh; WestWater Engineering 2007, p.
26;, CNHP 2010, records ii—jj). Two of
the occurrences were newly recorded in
2009 (CNHP 2010, records ii—jj). All
occurrences are separated from one
another by at least 0.6 mi (1 km) of
unsuitable habitat or 1.2 mi (2 km) of
suitable habitat (CNHP 2007, p, 1). Six
of the 25 occurrences are considered
historical records, and three additional
occurrences have historical sites
included with occupied habitat data.

Historical occurrences or sites have
either not been revisited for at least 20
years, or they were revisited but no
plants were found within the last 20
years. Historical records are included in
the following table of occurrences and
subsequent analyses of status. The
highest total number of P. submutica
plants that have ever been counted at
the 25 occurrences is 42,926 (see Table
3 below). The lowest total count was 84
plants (CNHP 2009g, records a—hh;
WestWater Engineering 2007, pp. 17, 26;
CNHP 2010, records ii, jj).

Phacelia submutica is classified by
the CNHP as a G2 and S2 species, which
means it is imperiled across its entire
range and within the State of Colorado
(CNHP 2007, p. 1). CNHP ranks the
quality of each occurrence on a scale of
A to E, with A meaning abundant and
viable, and E meaning extant, but no
ranking information is available. There
is also an H rank for historical records.
Ranks are based on the viability and
number of plants, the amount of
anthropogenic (human) disturbance,
and the amount of weed cover and
intact habitat (CNHP 2007, p. 1). No P.
submutica occurrences are ranked A by

CNHP. Eleven percent are ranked B, 33
percent have a C rank, 19 percent have
a D rank, and 1 percent has an E rank.
The H rank is assigned to 38 percent of
the records (see Table 3 below; CNHP
2009g, records a—hh; CNHP 2010,
records ii—jj).

No occurrences of Phacelia submutica
have been found beyond the described
habitat and range, including the two
new occurrences recorded in 2009
(CNHP 2010, records ii, jj). Surveys for
P. submutica have been conducted
outward from DeBeque as far as the
exposed soil members extend within the
geologic formation (Burt and Spackman
1995, p. 14). CNHP botanists also
conducted surveys for the species as
part of the Garfield County Survey of
Critical Biological Resources without
finding P. submutica in known
locations or in any new areas (Lyon et
al. 2001, pp. 7, 11). CNHP identified
potential habitat beyond the known
range of the species using modeling
techniques (Decker et al. 2005, pp. 9, 13,
18). This new potential habitat has not
yet been verified in the field because P.
submutica plants have not been present
to confirm that it is occupied habitat.
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Summary of Factors Affecting Phacelia
submutica

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Phacelia submutica is threatened with
destruction and modification of its seed
bank and habitat due to ground
disturbance from natural gas
exploration, production and pipelines,
other energy development, expansion of
roads and utilities, the Westwide Energy
Corridor, increased access to the habitat
by off-road vehicles (ORVs), soil
compaction by cattle, and proposed
water reservoir projects. All known
occurrences are in the midst of the third
largest natural gas producing area in
Colorado (Colorado Oil and Gas
Conservation Commission (COGCC
2008, p. 1)).

About 78 percent of the occupied
habitat for the species and 67 percent of
the entire range of Phacelia submutica
are on BLM lands currently leased for
oil and gas drilling (Ewing 2009, map).
An additional 8 ac (3 ha) of occupied P.
submutica habitat within about 65 ac
(26 ha) of suitable habitat may be
opened to natural gas development by
BLM pending development of a new
Resource Management Plan for the
Grand Junction Field Office (Ewing
2008a, pers. comm.; BLM 2005b, p. 5).
About 3 percent of occupied habitat is
on private land owned by energy
companies (Burt and Spackman 1995, p.
25; CNHP 2009g, records f—g). Although
the sale of oil and gas leases by BLM
does not directly impact rare plant
habitat, it indicates the intention to
continue and increase the level of
development in an area that covers a
large portion of the range of P.
submutica. Likewise, COGCC issues
permits to drill that indicate imminent
development at specific sites on private
and Federal lands (COGCC 2009b, pp.
1-3). Ten new drilling permits have
been issued, and 178 natural gas wells
exist within the 86,000-ac (34,800-ha)
range of P. submutica; 60 of the gas
wells are located within the same 640-
ac (259-ha) section as 18 occurrences of
occupied P. submutica habitat (Ewing
2009, map).

The ongoing threats to habitat
associated with oil and gas development
include well pad and road construction;
installation of pipelines; and
construction of associated buildings,
holding tanks, and other facilities. All of
these actions would destroy the seed
bank of Phacelia submutica where they
occur on occupied habitat for the
species, and modify suitable habitat so
that the plants cannot grow there,

making it likely that the species is in
danger of extinction.

The Energy Policy Act of 2005 (42
U.S.C. 15801 et seq.)) directed the
Secretaries of Agriculture, Commerce,
Defense, Energy, and Interior to
designate energy transport corridors for
oil, gas, and hydrogen pipelines and
electricity transmission and distribution
facilities on Federal lands. A portion of
the designated Westwide Energy
Corridor crosses 16,326 ac (6,621 ha) of
BLM land within the range of Phacelia
submutica. Nine of the species’ 25
occurrences are located within this
energy corridor, including 8 ac (3.2 ha),
or about 8 percent, of occupied habitat
and 290 ac (117 ha), or 54 percent, of
suitable habitat (Westwide 2009, map;
Ewing 2009, map). Pipeline and
transmission line routes along the
energy corridor are not yet identified. It
is not feasible that all suitable habitat
for P. submutica will be avoided as the
corridor continues to be developed,
within the next 10 to 20 years.

The energy development activities
described above are occurring in close
proximity to Phacelia submutica
locations (WestWater Engineering 2004,
p- 11). Oil and gas pipelines, well pads,
and access roads are present on six P.
submutica sites within occurrences A,
D, E, and G (see Table 3 above; CNHP
2009g, records a, ¢, i, j, m, q). Frequently
travelled roads bisect and cross the
edges of occurrences A, D, and E. It is
likely that some of the seed bank was
displaced or destroyed to build the
roads and pipelines. On Federal lands,
direct impacts to known plant locations
are mostly being avoided by careful
placement of pipelines, well pads, and
associated facilities, due to the
candidate status of the species. Our
concern is primarily for the cumulative
impacts of energy development. When
all of the oil and gas wells are connected
to the system of local pipelines, roads,
and pumping stations, in combination
with cross-country transmission lines
and pipelines, more ROWs will be
necessary. Under these conditions, it is
difficult to protect occupied or potential
habitat for P. submutica. Blading of the
top few inches of soil during well pad
and road construction, installation of
underground pipelines, and
construction of associated buildings,
holding tanks, and other facilities alters
the unique soil structure and may
disturb, damage, or remove seed banks
that are critical to the survival of this
species. Any soil disturbance on
occupied habitat is likely to have a
deleterious effect on the in situ seed
bank and, therefore, on 