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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-FV-09-0069; FV09-930-2
FR]

Tart Cherries Grown in the States of
Michigan, et al.; Final Free and
Restricted Percentages for the 2009-
2010 Crop Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes final free
and restricted percentages for the 2009—
2010 crop year under the Federal
marketing order regulating tart cherries
grown in seven States (order). The
percentages are 32 percent free and 68
percent restricted and establish the
proportion of cherries from the 2009
crop which may be handled in
commercial outlets. The percentages are
intended to stabilize supplies and
prices, and strengthen market
conditions. The percentages were
recommended by the Cherry Industry
Administrative Board (Board), the body
that locally administers the order. The
order regulates the handling of tart
cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin.

DATES: Effective Date: May 28, 2010.
FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Unit
155, 4700 River Road, Riverdale, MD
20737; telephone: (301) 734-5243, Fax:
(301) 734-5275, or E-mail:
Kenneth.Johnson@ams.usda.gov.
Small businesses may request
information on complying with this
regulation by contacting Antoinette

Carter, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries produced in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order provisions now in effect, final free
and restricted percentages may be
established for tart cherries handled by
handlers during the crop year. This final
rule will establish final free and
restricted percentages for tart cherries
for the 2009-2010 crop year, beginning
July 1, 2009, through June 30, 2010.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempt therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided an action is
filed not later than 20 days after the date
of the entry of the ruling.

The order prescribes procedures for
computing an optimum supply and
preliminary and final percentages that
establish the amount of tart cherries that
can be marketed throughout the season.

The regulations apply to all handlers of
tart cherries that are in the regulated
districts. Tart cherries in the free
percentage category may be shipped
immediately to any market, while
restricted percentage tart cherries must
be held by handlers in a primary or
secondary reserve, or be diverted in
accordance with §930.59 of the order
and § 930.159 of the regulations, or used
for exempt purposes (to obtain diversion
credit) under § 930.62 of the order and
§930.162 of the regulations. The
regulated Districts for this season are:
District One—Northern Michigan;
District Two—Central Michigan; District
Three—Southern Michigan; District
Four—New York; District Seven—Utah;
and District Eight—Washington.
Districts Five, Six, and Nine (Oregon,
Pennsylvania, and Wisconsin,
respectively) will not be regulated for
the 2009-2010 season.

The order prescribes under § 930.52
that those districts to be regulated shall
be those districts in which the average
annual production of cherries over the
prior three years has exceeded six
million pounds. A district not meeting
the six million-pound requirement shall
not be regulated in such crop year.
Because this requirement was not met in
the Districts of Oregon, Pennsylvania,
and Wisconsin, handlers in those
districts are not subject to volume
regulation during the 2009-2010 crop
year.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. Demand for
tart cherries and tart cherry products
tends to be relatively stable from year to
year. The supply of tart cherries, by
contrast, varies greatly from crop year to
crop year. The magnitude of annual
fluctuations in tart cherry supplies is
one of the most pronounced for any
agricultural commodity in the United
States. In addition, since tart cherries
are processed either into cans or frozen,
they can be stored and carried over from
crop year to crop year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely balanced. The
primary purpose of setting free and
restricted percentages is to balance
supply with demand and reduce large
surpluses that may occur.

Section 930.50(a) of the order
prescribes procedures for computing an
optimum supply for each crop year. The
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Board must meet on or about July 1 of
each crop year, to review sales data,
inventory data, current crop forecasts
and market conditions. The optimum
supply volume shall be calculated as
100 percent of the average sales of the
prior three years, to which is added a
desirable carryout inventory not to
exceed 20 million pounds or such other
amount as may be established with the
approval of the Secretary. The optimum
supply represents the desirable volume
of tart cherries that should be available
for sale in the coming crop year.

The order also provides that on or
about July 1 of each crop year, the Board
is required to establish preliminary free
and restricted percentages. These
percentages are computed by deducting
the actual carryin inventory from the
optimum supply figure (adjusted to raw
product equivalent—the actual weight
of cherries handled to process into
cherry products) and subtracting that
figure from either the current year’s
USDA crop forecast or from an average
of such other crop estimates the Board
votes to use. If the resulting number is
positive, this represents the estimated
over-production, which would be the
restricted percentage tonnage. The
restricted percentage tonnage is then

divided by the sum of the crop forecast
for the regulated districts to obtain
preliminary percentages for the
regulated districts. The Board is
required to establish a preliminary
restricted percentage equal to the
quotient, rounded to the nearest whole
number, with the complement being the
preliminary free tonnage percentage. If
the tonnage requirements for the year
are more than the USDA crop forecast,
the Board is required to establish a
preliminary free tonnage percentage of
100 percent and a preliminary restricted
percentage of zero. The Board is
required to announce the preliminary
percentages in accordance with
paragraph (h) of § 930.50.

The Board met on June 18, 2009, and
computed, for the 2009-2010 crop year,
an optimum supply of 183 million
pounds. The Board recommended that
the desirable carryout figure be zero
pounds. Desirable carryout is the
amount of fruit required to be carried
into the succeeding crop year and is set
by the Board after considering market
circumstances and needs. This figure
can range from zero to a maximum of 20
million pounds.

The Board calculated preliminary free
and restricted percentages as follows:

The USDA estimate of the crop for the
entire production area was 284 million
pounds; a 31 million pound carryin
(based on Board estimates) was
subtracted from the optimum supply of
183 million pounds which resulted in
the 2009-2010 poundage requirements
(adjusted optimum supply) of 152
million pounds. The carryin figure
reflects the amount of cherries that
handlers actually had in inventory at
the beginning of the 2009-2010 crop
year. Subtracting the adjusted optimum
supply of 152 million pounds from the
USDA crop estimate, (284 million
pounds) results in a surplus of 131
million pounds of tart cherries. The
surplus was divided by the production
in the regulated districts (269 million
pounds) and resulted in a restricted
percentage of 49 percent for the 2009—
2010 crop year. The free percentage was
51 percent (100 percent minus 49
percent). The Board established these
percentages and announced them to the
industry as required by the order.

The preliminary percentages were
based on the USDA production estimate
and the following supply and demand
information available at the June
meeting for the 2009-2010 year:

Millions
of pounds
Optimum Supply Formula:
(1) Average sales Of the Prior thrE@ YEAIS ...ttt e et e sae e b e sine e 183
(2) PIUS ESITADIE CAIMYOUL .....eitiiiiiiiiee ettt ettt e et e e ae e ea e e e b e oa b e e eh e e eae e e eae e et e e ae e e bt e ea et et e e eab e e bt e et e e nneenabeennneens 0
(3) Optimum supply calculated by the Board at the June MEEtING ........ccceiiiiiiiiiiii s 183
Preliminary Percentages:
(4) USDA crop estimate .........ccooeveveeieeniieeneennen. 284
(5) Carryin held by handlers as of July 1, 2008 ......... 31
(6) Adjusted optimum supply for current crop year .... 152
(7) SUIPIUS et 131
(8) USDA crop estimate for regulated diSrCIS ..........coiiiiiiiiiiii ettt er e 269
Free Restricted
(9) Preliminary percentages (item 7 divided by item 8 x 100 equals restricted percentage; 100 minus restricted per-
centage equals fre@ PEICENTAGE). .....c.iiiii ittt e e st e e b e e e b e e st e s be e 51 49

Between July 1 and September 15 of
each crop year, the Board may modify
the preliminary free and restricted
percentages by announcing interim free
and restricted percentages to adjust to
the actual pack occurring in the
industry. No later than September 15,
the Board must recommend final free
and restricted percentages to the
Secretary.

The Secretary establishes final free
and restricted percentages through the
informal rulemaking process. These
percentages make available the tart
cherries necessary to achieve the
optimum supply figure calculated by
the Board. The difference between any

final free percentage designated by the
Secretary and 100 percent is the final
restricted percentage.

The Board met on September 10,
2009, and recommended final free and
restricted percentages. The actual
production reported by the Board was
355 million pounds, which isa 71
million pound increase from the USDA
crop estimate of 284 million pounds.
The Board adjusted the optimum supply
figure from 183 million pounds
calculated for preliminary percentages
to 176 million pounds when calculating
the final percentages. This adjustment
was made because the sales figure for
June 2009, which is used to compute

three-year average sales, was estimated
for preliminary percentages, but was
based on actual numbers for final
percentages.

A 52 million pound carryin (based on
handler reports) was subtracted from the
optimum supply of 176 million pounds
which resulted in the 2009-2010
poundage requirements (adjusted
optimum supply) of 124 million
pounds. Subtracting the adjusted
optimum supply of 124 million pounds
from the USDA crop estimate (355
million pounds), results in a surplus of
231 million pounds of tart cherries. The
surplus was divided by the production
in the regulated districts (338 million
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pounds) and resulted in a restricted
percentage of 68 percent for the 2009—
2010 crop year. The free percentage was

32 percent (100 percent minus 68
percent).

The final percentages are based on the
Board’s reported production figures and

the following supply and demand
information available in September for
the 2009-2010 crop year:

Million
pounds
Optimum Supply Formula:.
(1) Average sales Of the PrOr ThIEE YEAIS ........eo it ettt e bt b e ab e e e bt e sate e be e et e e sbeeeabeesaeeebeeanneens 176
(2) Plus desirable carryout .........cccceeceennenne 0
(3) Optimum supply calculated by the Board 176
Final Percentages:.
(G = Te T 1o I (=T oTo T a =To I o] (oTe [0 o1 11T 3 NN PO ST RURPOUI 355
(5) Plus carryin held by handlers as of July 1, 2009 .. 52
(6) Tonnage available for current crop year ............... 407
(7) Surplus (item 6 minus item 3) ....... 231
() I (el Vo3 o g I g I =T o [0 =1 =Yoo [ 1] (4ot PSRRI 338
Percentages
Free restrictegd
(9) Final Percentages (item 7 divided by item 8 x 100 equals restricted percentage; 100 minus restricted percentage
(Lo [T R =YW o= (oT=T | = To =Y USRS 32 68

The USDA’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. This
goal would be met by the establishment
of a preliminary percentage which
releases 100 percent of the optimum
supply and the additional release of tart
cherries provided under § 930.50(g).
This release of tonnage, equal to 10
percent of the average sales of the prior
three years sales, is made available to
handlers each season. The Board
recommended that such release should
be made available to handlers the first
week of December and the first week of
May. Handlers can decide how much of
the 10 percent release they would like
to receive on the December and May
release dates. Once released, such
cherries are available to handlers for
free use. Approximately 18 million
pounds would be made available to
handlers this season in accordance with
Department Guidelines. This release
would be made available to every
handler in proportion to each handler’s
percentage of the total regulated crop
handled. If a handler does not take his/
her proportionate amount, such amount
remains in the inventory reserve.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the tart cherry
marketing order and approximately 600
producers of tart cherries in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. A majority of the producers
and handlers are considered small
entities under SBA’s standards.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. During the period
1997/98 through 2008/09,
approximately 96 percent of the U.S.
tart cherry crop, or 244.4 million
pounds, was processed annually. Of the
244.4 million pounds of tart cherries
processed, 61 percent was frozen, 27
percent was canned, and 12 percent was
utilized for juice and other products.

Based on National Agricultural
Statistics Service data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Bearing acreage has
declined from a high of 50,050 acres in
1987/88 to 34,650 acres in 2008/09. This

represents a 31 percent decrease in total
bearing acres. Michigan leads the nation
in tart cherry acreage with 70 percent of
the total and produces about 75 percent
of the U.S. tart cherry crop each year.

The 2009/10 crop is large in size at
355 million pounds. This production
level is 71.5 million pounds greater than
the 283.6 million pounds estimated by
the National Agricultural Statistics
Service (NASS) in June. The largest crop
occurred in 1995 with production in the
regulated districts reaching a record
395.6 million pounds. The price per
pound received by tart cherry growers
ranged from a low of 7.3 cents in 1987
to a high of 46.4 cents in 1991. These
problems of wide supply and price
fluctuations in the tart cherry industry
are national in scope and impact.
Growers testified during the order
promulgation process that the prices
they received often did not come close
to covering the costs of production.

The industry demonstrated a need for
an order during the promulgation
process of the marketing order because
large variations in annual tart cherry
supplies tend to lead to fluctuations in
prices and disorderly marketing. As a
result of these fluctuations in supply
and price, growers realize less income.
The industry chose a volume control
marketing order to even out these wide
variations in supply and improve
returns to growers. During the
promulgation process, proponents
testified that small growers and
processors would have the most to gain
from implementation of a marketing
order because many such growers and
handlers had been going out of business
due to low tart cherry prices. They also
testified that, since an order would help
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increase grower returns, this should
increase the buffer between business
success and failure because small
growers and handlers tend to be less
capitalized than larger growers and
handlers.

Aggregate demand for tart cherries
and tart cherry products tends to be
relatively stable from year-to-year.
Similarly, prices at the retail level show
minimal variation. Consumer prices in
grocery stores, and particularly in food
service markets, largely do not reflect
fluctuations in cherry supplies. Retail
demand is assumed to be highly
inelastic, which indicates that price
reductions do not result in large
increases in the quantity demanded.
Most tart cherries are sold to food
service outlets and to consumers as pie
filling; frozen cherries are sold as an
ingredient to manufacturers of pies and
cherry desserts. Juice and dried cherries
are expanding market outlets for tart
cherries.

Demand for tart cherries at the farm
level is derived from the demand for tart
cherry products at retail. In general, the
farm-level demand for a commodity
consists of the demand at retail or food
service outlets minus per-unit
processing and distribution costs
incurred in transforming the raw farm
commodity into a product available to
consumers. These costs comprise what
is known as the “marketing margin.”

The supply of tart cherries, by
contrast, varies greatly. The magnitude
of annual fluctuations in tart cherry
supplies is one of the most pronounced
for any agricultural commodity in the
United States. In addition, since tart
cherries are processed either into cans
or frozen, they can be stored and carried
over from year-to-year. This creates
substantial coordination and marketing
problems. The supply and demand for
tart cherries is rarely in equilibrium. As
a result, grower prices fluctuate widely,
reflecting the large swings in annual
supplies.

In an effort to stabilize prices, the tart
cherry industry uses the volume control
mechanisms under the authority of the
Federal marketing order. This authority
allows the industry to set free and
restricted percentages. These restricted
percentages are only applied to states or
districts with a 3-year average of
production greater than six million
pounds.

The primary purpose of setting
restricted percentages is an attempt to
bring supply and demand into balance.
If the primary market is over-supplied
with cherries, grower prices decline
substantially.

The tart Cﬁerry sector uses an
industry-wide storage program as a

supplemental coordinating mechanism
under the Federal marketing order. The
primary purpose of the storage program
is to warehouse supplies in large crop
years in order to supplement supplies in
short crop years. The storage approach
is feasible because the increase in
price—when moving from a large crop
to a short crop year—more than offsets
the costs for storage, interest, and
handling of the stored cherries.

The price that growers receive for
their crop is largely determined by the
total production volume and carryin
inventories. The Federal marketing
order permits the industry to exercise
supply control provisions, which allow
for the establishment of free and
restricted percentages for the primary
market, and a storage program. The
establishment of restricted percentages
impacts the production to be marketed
in the primary market, while the storage
program has an impact on the volume
of unsold inventories.

The volume control mechanism used
by the cherry industry results in
decreased shipments to primary
markets. Without volume control the
primary markets (domestic) would
likely be over-supplied, resulting in
lower grower prices.

To assess the impact that volume
control has on the prices growers
receive for their product, an
econometric model has been developed.
The econometric model provides a way
to see what impacts volume control may
have on grower prices. The three
districts in Michigan, along with the
districts in Utah, New York, and
Washington are the restricted areas for
this crop year and their combined total
production is 338 million pounds. A 68
percent restriction means 108 million
pounds is available to be shipped to
primary markets from these four states.
Production levels of 10.7 million
pounds for Wisconsin, 2.7 million
pounds for Oregon, and 3.8 million
pounds for Pennsylvania (the
unregulated areas in 2009/10), result in
an additional 17.2 million pounds
available for primary market shipments.

In addition, USDA requires a 10
percent release from reserves as a
market growth factor. This results in an
additional 18 million pounds being
available for the primary market. The
108 million pounds from Michigan,
Utah, Washington, and New York, the
17.2 million pounds from the other
producing states, the 18 million pound
release, and the 52 million pound
carryin inventory gives a total of 195.2
million pounds being available for the
primary markets.

The econometric model is used to
estimate the impact of establishing a

reserve pool for this year’s crop. With
the volume controls, grower prices are
estimated to be approximately $0.12 per
pound higher than without volume
controls.

The use of volume controls is
estimated to have a positive impact on
growers’ total revenues. With regulation,
growers’ total revenue from processed
cherries are estimated to be $17.3
million higher than without restrictions.
The without restrictions scenario
assumes that all tart cherries produced
would be delivered to processors for
payments.

It is concluded that the 68 percent
volume control would not unduly
burden producers, particularly smaller
growers. The 68 percent restriction
would be applied to the growers in
Michigan, New York, Utah, and
Washington. The growers in the other
three states covered under the marketing
order will benefit from this restriction.

Recent grower prices have been as
high as $0.44 per pound in 2002-03
when there was a crop failure. Prices in
the last two crop years have been $0.268
in 2007-08 and $0.372 per pound in
2008—09. At current production levels,
yield is estimated at approxiamately
10,251 poounds per acre. At this level
of yield the cost of production is
estimated to be $0.25 per pound (costs
were estimated by represenataives of
Michigan State University with input
provided by growers for the current
crop). While grower prices have not
been established in the 2009-10 crop
year, some processors have received an
initial payment of ten cents per pound.
Additional payments by processors will
be based on the volume of packed crop
for the 2009-10 marketing year. The
final grower price will likely be around
$0.15 per pound for the combined free
and restricted production. Thus, this
year’s grower price even with regulation
is estimated to be below the cost of
production. The use of volume controls
is believed to have little or no effect on
consumer prices and will not result in
fewer retail sales or sales to food service
outlets.

Without the use of volume controls,
the industry could be expected to start
to build large amounts of unwanted
inventories. These inventories have a
depressing effect on grower prices. The
econometric model shows for every 1
million-pound increase in carryin
inventories, a decrease in grower prices
of $0.0036 per pound occurs. The use of
volume controls allows the industry to
supply the primary markets while
avoiding the disastrous results of over-
supplying these markets. In addition,
through volume control, the industry
has an additional supply of cherries that
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can be used to develop secondary
markets such as exports and the
development of new products. The use
of reserve cherries in the production
shortened 2002/03 crop year proved to
be very useful and beneficial to growers
and packers.

In discussing the possibility of
marketing percentages for the 2009—
2010 crop year, the Board considered
the following factors contained in the
marketing policy: (1) The estimated total
production of tart cherries; (2) the
estimated size of the crop to be handled;
(3) the expected general quality of such
cherry production; (4) the expected
carryover as of July 1 of canned and
frozen cherries and other cherry
products; (5) the expected demand
conditions for cherries in different
market segments; (6) supplies of
competing commodities; (7) an analysis
of economic factors having a bearing on
the marketing of cherries; (8) the
estimated tonnage held by handlers in
primary or secondary inventory
reserves; and (9) any estimated release
of primary or secondary inventory
reserve cherries during the crop year.

The Board’s review of the factors
resulted in the computation and
announcement in September 2009 of the
free and restricted percentages proposed
to be established by this rule (32 percent
free and 68 percent restricted).

One alternative to this action would
be not to have volume regulation this
season. Board members stated that no
volume regulation would be detrimental
to the tart cherry industry due to the
size of the 2009-2010 crop. Returns to
growers would not cover their costs of
production for this season which might
cause some to go out of business.

As mentioned earlier, the
Department’s “Guidelines for Fruit,
Vegetable, and Specialty Crop
Marketing Orders” specify that 110
percent of recent years’ sales should be
made available to primary markets each
season before recommendations for
volume regulation are approved. The
quantity available under this rule is 110
percent of the quantity shipped in the
prior three years.

The free and restricted percentages
established by this rule release the
optimum supply and apply uniformly to
all regulated handlers in the industry,
regardless of size. There are no known
additional costs incurred by small
handlers that are not incurred by large
handlers. The stabilizing effects of the
percentages impact all handlers
positively by helping them maintain
and expand markets, despite seasonal
supply fluctuations. Likewise, price
stability positively impacts all
producers by allowing them to better

anticipate the revenues their tart
cherries will generate.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this regulation.

While the benefits resulting from this
rulemaking are difficult to quantify, the
stabilizing effects of the volume
regulations impact both small and large
handlers positively by helping them
maintain markets even though tart
cherry supplies fluctuate widely from
season to season.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements under the
tart cherry marketing order have been
previously approved by OMB and
assigned OMB Number 0581-0177.

Reporting and recordkeeping burdens
are necessary for compliance purposes
and for developing statistical data for
maintenance of the program. The forms
require information which is readily
available from handler records and
which can be provided without data
processing equipment or trained
statistical staff. As with other, similar
marketing order programs, reports and
forms are periodically studied to reduce
or eliminate duplicate information
collection burdens by industry and
public sector agencies. This rule does
not change those requirements.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and for other purposes.

The Board’s meetings were widely
publicized throughout the tart cherry
industry and all interested persons were
invited to attend the meeting and
participate in Board deliberations on all
issues. Like all Board meetings, all
entities, both large and small, were able
to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on March 17, 2010 (75 FR
12702). Copies of the rule were mailed
or sent via facsimile to all Board
members and alternates. Finally, the
rule was made available through the
Internet by USDA and the Office of the
Federal Register. A 15-day comment
period ending April 1, 2010, was
provided to allow interested persons to
respond to the proposal.

Two comments were received during
the comment period in response to the

proposal. The commenters, both
representing processors of canned tart
cherry products, opposed the increased
volume regulation from the preliminary
percentages to the final percentages.

Both commenters stated that the
products they produce are not in
oversupply and the volume regulation
percentages at the increased level are
burdensome to their companies’
operations.

The first commenter stated that they
utilize all of the diversion activities like:
export activity, new products, donated
products, grower diversion activity and
putting product in the reserve. Since
they package all of their products in
steel cans at harvest the increase in the
volume regulation forced them to
purchase frozen products to put in the
reserve to satisfy the increased reserve
obligation. They do not market frozen
cherries in any form. They also stated
that the grower diversion certificates
they had became less valuable because
they are treated as production and the
increased percentage is applied to those;
and therefore they can only utilize 32
percent of the orchard diverted pounds
to satisfy regulation on the pounds
processed for their sales.

Finally, the first commenter stated
that they will not support the renewal
of the order as it is currently being
implemented. The cost of regulation is
limiting available funds to promote and
increase utilization of their products.
They believe this was not the intent of
the marketing order.

The second commenter stated that the
frozen tart cherry handlers over the
years have repeatedly encouraged over
production by producers. The
commenter reiterated that their products
(canned cherries) are not in excess
supply. Their company was shocked
and totally unprepared for the increase
in regulation to 68 percent. According to
the commenter, this increased
regulation will result in severe financial
consequences, including job losses and
a diminished level of investment in new
products for the company. This
commenter asked USDA to reconsider
this level of regulation and asked for
relief from this level of regulation even
if it would only extend to the canned
cherry segment of the industry.

In response to the commenters, the
tart cherry marketing order regulations
do not apply to handlers according to
the type of cherry products they pack.
The order applies to the industry as a
whole, regardless of which market
segment individual handlers are
involved in. The reserve formula under
the order is designed to ensure that
aggregate market needs can be met with



29652

Federal Register/Vol. 75, No. 102/ Thursday, May 27, 2010/Rules and Regulations

free percentage cherries and does not
differentiate between product types.

When the Board met in June 2009 and
made its recommendation for
preliminary free and reserve
percentages, it utilized a crop estimate
of 284 million pounds. It also computed
a surplus of 131 million pounds,
according to the order formula. The
actual crop materialized at a much
higher level (355 million pounds). The
larger crop, combined with a higher
carryin inventory than initially
estimated and a lower optimum supply
due to lower sales from previous years,
resulted in a larger surplus than initially
estimated. These changes resulted in a
higher restricted percentage and a lower
free percentage than initially
recommended by the Board as
preliminary percentages. However, the
reserve formula under the order is
designed to ensure that aggregate market
needs can be met with free percentage
cherries. The Board followed the
formula prescribed in the order in
making its recommendation concerning
volume regulation.

In addition, the marketing order does
not dictate what types of products must
be placed in the reserve or the products
that can be used to satisfy a handler’s
restricted obligation. Handlers can use
whatever form of product that is
available to them to meet their restricted
obligation. This provision takes into
account that handlers process different
types of products.

The Board is continuing to work with
USDA to solve the oversupply situation
and most recently made a
recommendation to add another feature
to their grower diversion program to
remove more cherries from production
to bring supply more in line with
demand. The industry also has an active
domestic promotion program designed
to help increase the demand for tart
cherries.

The Board has also made a
recommendation to make grower
diversion certificates more valuable to
the handler by making them not be
counted as production. This
recommendation is under consideration
by the USDA.

Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to
Antoinette Carter at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
matter presented, including information
and recommendation submitted by the
Board and other available information,
it is hereby found that this rule, as
hereinafter set forth, will tend to
effectuate the declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because handlers are already
shipping tart cherries from the 2009—
2010 crop. Further, handlers are aware
of this rule, which was recommended at
a public meeting. Also, a fifteen day
comment period was provided for in the
proposed rule.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

m For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 930.256 is added to read as
follows:

Note: This section will not appear in
the annual Code of Federal Regulations.

§930.256 Final free and restricted
percentages for the 2009-2010 crop year.

The final percentages for tart cherries
handled by handlers during the crop
year beginning on July 1, 2009, which
shall be free and restricted, respectively,
are designated as follows: Free
percentage, 32 percent and restricted
percentage, 68 percent.

Dated: May 21, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-12770 Filed 5-26—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0028; Airspace
Docket No. 10-AWP-1]

Amendment of Area Navigation Route
Q-15; California

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Area
Navigation Route Q-15 by modifying a
segment of the airway to provide
adequate separation from restricted area
R-2508 Complex, CA. This action is
necessary for the safety and
management of instrument flight rules
(IFR) operations within the National
Airspace System (NAS).

DATES: Effective Date: 0901 UTC, July
29, 2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.
SUPPLEMENTARY INFORMATION:

History

On February 24, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Area Navigation Route Q-15
in California (75 FR 8286). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments were received. With the
exception for the order of the points
listed, (Q—15 route has been reversed to
comply with policy that odd numbered
routes be described with the points
listed from South to North,) this
amendment is the same as that proposed
in the NPRM.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
replacing the DOBNE waypoint of Q-15
with the KENNO waypoint to
adequately provide the additional
lateral separation from the boundary of
R-2508 and Q-15. The operational
benefits of this change will positively
impact the day-to-day traffic flow on Q-
15 within the NAS.
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Area Navigation Routes are published
in paragraph 2006 of FAA Order
7400.9T, dated August 27, 2009 and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Area Navigation Route listed
in this document would be
subsequently published in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

Issued in Washington, DC, May 18, 2010.
Edith V. Parish,
Manager, Airspace and Rules Group.
[FR Doc. 2010-12402 Filed 5—-26—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0697; Airspace
Docket No. 09-ACE-10]

Amendment of Class E Airspace;
Beatrice, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Beatrice, NE.
Decommissioning of the Shaw non-
directional beacon (NDB) at Beatrice
Municipal Airport, Beatrice, NE, has
made this action necessary to enhance
the safety and management of

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies an RNAV route in California.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Environmental Impacts:
Polices and Procedures, paragraph 311a.
This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.

. 34°42’49” N, long.
. 35°26’51” N, long.
. 36°34’00” N., long.
. 37°17’53” N, long.
. 37°29’39” N, long.
. 39°13"12” N, long.

Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective Date: 0901 UTC, July
29, 2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On March 15, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Beatrice, NE,
reconfiguring controlled airspace at
Beatrice Municipal Airport (75 FR
12166) Docket No. FAA—-2009-0697.
Interested parties were invited to
participate in this rulemaking effort by

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, dated August 27, 2009 and
effective September 15, 2009, is
amended as follows:

Paragraph 2006 Area Navigation Routes

* * * * *

Q-15 CHILY to LOMIA

112°45'42” W.)
114°48’01” W.)
116°45’00” W.)
117°1837” W.)
117°31'12” W.)
119°0623” W.)

submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9T signed
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Beatrice, NE area. Decommissioning of
the Shaw NDB and cancellation of the
NDB approach at Beatrice Municipal
Airport has made this action is
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
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current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Beatrice
Municipal Airport, Beatrice, NE.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ACE NE E5 Beatrice, NE [Amended]

Beatrice Municipal Airport, NE

(Lat. 40°18’05” N., long. 96°45'15” W.)
Beatrice VOR/DME

(Lat. 40°18°05” N., long. 96°45'17” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Beatrice Municipal Airport, and
within 2.4 miles each side of the 320° radial
from the Beatrice VOR/DME extending from
the 6.5-mile radius to 7.5 miles northwest of
the airport, and within 2.4 miles each side of
the 003° radial from the Beatrice VOR/DME
extending from the 6.5-mile radius to 7.5
miles north of the airport.

Issued in Fort Worth, Texas, on May 13,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-12723 Filed 5-26—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-1184; Airspace
Docket No. 09—ASW-39]

Amendment of Class E Airspace;
Manila, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Manila, AR.
Decommissioning of the Manila non-
directional beacon (NDB) at Manila
Municipal Airport, Manila, AR has
made this action necessary to enhance
the safety and management of
Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective Date: 0901 UTC, July
29, 2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On March 15, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Manila, AR,

reconfiguring controlled airspace at
Manila Municipal Airport (75 FR 12162)
Docket No. FAA-2009-1184. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Manila, AR area. Decommissioning of
the Manila NDB and cancellation of the
NDB approach at Manila Municipal
Airport has made this action necessary
for the safety and management of IFR
operations at the airport. Adjustment to
the geographic coordinates also will be
made in accordance with the FAA’s
National Aeronautical Charting Office.
With the exception of editorial changes,
and the changes described above, this
rule is the same as that proposed in the
NPRM.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the



Federal Register/Vol. 75, No. 102/ Thursday, May 27, 2010/Rules and Regulations

29655

safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Manila Municipal
Airport, Manila, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW AR E5 Manila, AR [Amended]
Manila Municipal Airport, AR
(Lat. 35°53’40” N., long. 90°09"16” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Manila Municipal Airport.

Issued in Fort Worth, Texas, on May 13,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-12363 Filed 5-26-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-1177; Airspace
Docket No. 09-ASW-34]

Amendment of Class E Airspace;
Batesville, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Batesville, AR.
Decommissioning of the Independence
County non-directional beacon (NDB) at
Batesville Regional Airport, Batesville,
AR, has made this action necessary to
enhance the safety and management of
Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective date 0901 UTC, July 29,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On March 15, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Batesville, AR,
reconfiguring controlled airspace at
Batesville Regional Airport (75 FR
12165) Docket No. FAA-2009-1177.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9T signed
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace for the
Batesville, AR area. Decommissioning of
the Independence County NDB and
cancellation of the NDB approach at
Batesville Regional Airport has made
this action necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Batesville Regional Airport,
Batesville, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW AR E5 Batesville, AR [Amended]

Batesville Regional Airport, AR
(Lat. 35°43’34” N., long. 91°38'51” W.)
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That airspace extending upward from 700
feet above the surface within a 9.3-mile
radius of Batesville Regional Airport and
within 4 miles each side of the 260° bearing
from the airport extending from the 9.3-mile
radius to 12.2 miles west of the airport.

Issued in Fort Worth, Texas, on May 13,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-12368 Filed 5-26—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-1181; Airspace
Docket No. 09-ASW-36]

Amendment of Class E Airspace;
Mountain View, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Mountain View, AR.
Decommissioning of the Wilcox non-
directional beacon (NDB) at Mountain
View Wilcox Memorial Field Airport,
Mountain View, AR, has made this
action necessary to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at the airport.
DATES: Effective Date: 0901 UTC, July
29, 2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On March 15, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Mountain View, AR,
reconfiguring controlled airspace at
Mountain View Wilcox Memorial Field
Airport (75 FR 12163) Docket No. FAA—
2009-1181. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Class E
airspace designations are published in

paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending Class E airspace for the
Mountain View, AR area.
Decommissioning of the Wilcox NDB
and cancellation of the NDB approach at
Mountain View Wilcox Memorial Field
Airport has made this action necessary
for the safety and management of IFR
operations at the airport. Adjustment to
the geographic coordinates also will be
made in accordance with the FAA’s
National Aeronautical Charting Office.
With the exception of editorial changes,
and the changes described above, the
rule is the same as that proposed in the
NPRM.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it amends controlled
airspace at Mountain View Wilcox
Memorial Field Airport, Mountain
View, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW AR E5 Mountain View, AR
[Amended]

Mountain View Wilcox Memorial Field
Airport, AR

(Lat. 35°51’52” N., long. 92°05'25” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Wilcox Memorial Field Airport, and
within 1.8 miles each side of the 273° bearing
from the airport extending from the 6.4-mile
radius to 11.5 miles west of the airport, and
within 2 miles each side of the 093° bearing
from the airport extending from the 6.4-mile
radius to 12.1 miles east of the airport.

Issued in Fort Worth, Texas, on May 13,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-12362 Filed 5-26-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-1179; Airspace
Docket No. 09-ASW-35]

Amendment of Class E Airspace;
Magnolia, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Magnolia, AR.
Decommissioning of the Magnolia non-
directional beacon (NDB) at Magnolia
Municipal Airport, Magnolia, AR has
made this action necessary to enhance
the safety and management of
Instrument Flight Rule (IFR) operations
at the airport.

DATES: Effective date 0901 UTGC, July 29,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On February 5, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Magnolia, AR,
reconfiguring controlled airspace at
Magnolia Municipal Airport (75 FR
5904) Docket No. FAA-2009-1179. The
Magnolia NDB is being decommissioned
and approach procedures relating to it
cancelled. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Magnolia, AR area. Decommissioning of
the Magnolia NDB and cancellation of
the NDB approach at Magnolia
Municipal Airport has made this action
necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is

not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Magnolia
Municipal Airport, Magnolia, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW AR E5 Magnolia, AR [Amended]
Magnolia Municipal Airport, AR
(Lat. 33°13’39” N., long. 93°13'01” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Magnolia Municipal Airport.

Issued in Fort Worth, Texas, on May 7,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-12361 Filed 5-26-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-1167; Airspace
Docket No. 09-ASW-33]

Establishment of Class E Airspace;
Marianna, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace for Marianna, AR to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Marianna/Lee
County Airport—Steve Edwards Field,
Marianna, AR. The FAA is taking this
action to enhance the safety and
management of Instrument Flight Rule
(IFR) operations at the airport.

DATES: Effective Date: 0901 UTC, July
29, 2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
History

On March 15, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class E airspace for Marianna,
AR, creating controlled airspace at
Marianna/Lee County Airport—Steve
Edwards Field (75 FR 12161) Docket No.
FAA-2009-1167. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
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No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Marianna/Lee
County Airport—Steve Edwards Field,
Marianna, AR. This action is necessary
for the safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979); and
(3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Marianna/Lee
County Airport—Steve Edwards Field,
Marianna, AR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW AR E5 Marianna, AR [New]

Marianna/Lee County Airport—Steve
Edwards Field
(Lat. 34°46'58” N., long. 90°48'36” W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Marianna/Lee County Airport—
Steve Edwards Field.

Issued in Fort Worth, Texas, on May 13,
2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-12364 Filed 5—-26-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0151]

RIN 1625-AA00

Safety Zone; America’s Discount Tire

50th Anniversary, Fireworks Display,
South Lake Tahoe, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters in South Lake
Tahoe, CA, in support of America’s
Discount Tire 50th Anniversary
Fireworks Display. This safety zone is

established to ensure the safety of
participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or his designated
representative.

DATES: This rule is effective from 10
a.m. on July 11, 2010, to 9:50 p.m. on
July 13, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0151 and are available online by going
to http://www.regulations.gov, selecting
the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2010-0151 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
at two locations: The Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call Ensign Elizabeth Ellerson at
415-399-7436, or e-mail
Elizabeth.M.Ellerson@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule, because it
would be impracticable to complete the
rulemaking process before the event
occurs. Because of the dangers posed by
the pyrotechnics used in these fireworks
displays, the safety zone is necessary to
provide for the safety of event
participants, spectators, spectator craft,
and other vessels transiting the event
area. For the safety concerns noted, it is
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in the public interest to have these
regulations in effect during the event.

Background and Purpose

America’s Discount Tire will sponsor
their 50th Anniversary Celebration
Fireworks Display on July 11 and 13,
2010, on the navigable waters of South
Lake Tahoe, CA. The fireworks display
is meant for entertainment purposes.
This safety zone establishes a temporary
restricted area on the waters
surrounding the fireworks launch site
during loading of the pyrotechnics, and
during the fireworks displays. This
restricted area around the launch site is
necessary to protect spectators, vessels,
and other property from the hazards
associated with the pyrotechnics on the
fireworks barges. The Coast Guard has
granted the event sponsor a marine
event permit for the fireworks displays.

Discussion of Rule

The Coast Guard is establishing a
safety zone for the waters of South Lake
Tahoe, CA, centered around the
fireworks launch site. This site will be
located in position: 38°56'56.06” N,
119°57’54.21” W (NAD 83). During the
set up of the fireworks and until the
start of the fireworks displays, the
temporary safety zone will apply to the
navigable waters around the fireworks
sites within a radius of 100 feet, but
during the displays themselves, the size
of the safety zone will expand to
encompass all navigable waters within
1,000 feet of the launch site. Thus,
enforcement of the zone will be as
follows:

1. From 10 a.m. until 4:30 p.m., and
from 4:33 p.m. until 4:45 p.m. on July
11, 2010, the safety zone will
encompass all navigable waters within
100 feet of the fireworks launch site.

2. From 8 a.m. until 9:30 p.m., and
from 9:38 p.m. until 9:50 p.m. on July
13, the safety zone will encompass all
navigable waters within 100 feet of the
fireworks launch site.

3. From 4:30 p.m. until 4:33 p.m. on
July 11, 2010, and from 9:30 p.m. to 9:38
p-m. on July 13, 2010, the safety zone
will encompass all navigable waters
within 1,000 feet of the fireworks
launch site.

4. The safety zone will not be
enforced during other areas of the
effective period.

The effect of the temporary safety
zones will be to restrict navigation in
the vicinity of the fireworks sites while
the fireworks are set up, and until the
conclusion of the scheduled displays.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the restricted area. These regulations

are needed to keep spectators and
vessels a safe distance away from the
fireworks barges to ensure the safety of
participants, spectators, and transiting
vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zones, the effect of this rule will not be
significant. The entities most likely to
be affected are pleasure craft engaged in
recreational activities. In addition, the
rule will only restrict access for a
limited time. Last but not least, the
Public Broadcast Notice to Mariners will
notify the users of local waterway to
ensure that the safety zone will result in
minimum impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Although this rule may affect owners
and operators of pleasure craft engaged
in recreational activities and
sightseeing, it will not have a significant
economic impact on a substantial
number of small entities for several
reasons: (i) This rule will encompass
only a small portion of the waterway for
a limited period of time; (ii) vessel
traffic can pass safely around the area;
(iii) vessels engaged in recreational
activities and sightseeing have ample
space outside of the affected areas of
South Lake Tahoe, CA to engage in
these activities; and (iv) the maritime

public will be advised in advance of this
safety zone via Broadcast Notice to
Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 0023.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing, disestablishing, or
changing Regulated Navigation Areas
and security or safety zones. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T11-315 to read as
follows:

§165.T11-315 Safety Zone; 50th
Anniversary Celebration, Fireworks Display,
South Lake Tahoe, CA.

(a) Location. This temporary safety
zone is established for the waters of
South Lake Tahoe, CA. The fireworks
launch site is located in position:
38°56'56.06” N, 119°57°54.21” W (NAD
83).

(1) From 10 a.m. until 4:30 p.m., and
from 4:33 p.m. until 4:45 p.m. on July
11, 2010, the safety zone will
encompass all navigable waters within
100 feet of the fireworks launch site.

(2) From 8 a.m. until 9:30 p.m., and
from 9:38 p.m. until 9:50 p.m. on July
13, 2010, the safety zone will

encompass all navigable waters within
100 feet of the fireworks launch site.

(3) From 4:30 p.m. until 4:33 p.m. on
July 11, 2010, and from 9:30 p.m. to 9:38
p.m. on July 13, 2010, the safety zone
will encompass all navigable waters
within 1,000 feet of the fireworks
launch site.

(b) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the safety zone.

(c) Regulations.

(1) Under the general regulations in
§165.23, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
COTP or the COTP’s designated
representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or the designated
representative. Persons and vessels may
request permission to enter the safety
zones on VHF-16 or through the 24-
hour Command Center at telephone
(415) 399-3547.

(d) Enforcement period. This section
will be enforced from 10 a.m. to 4:45
p-m. on July 11, 2010, and from 8 a.m.
to 9:50 p.m. on July 13, 2010.

Dated: May 12, 2010.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2010-12739 Filed 5-26—10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2010-0023]
RIN 1625-AA00

Safety Zone; Wicomico Community
Fireworks, Great Wicomico River, Mila,
VA

AGENCY: Coast Guard, DHS.
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ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the Great
Wicomico River in the vicinity of Mila,
VA in support of the Wicomico
Community Fireworks event. This
action is intended to restrict vessel
traffic movement on the Great Wicomico
River to protect mariners from the
hazards associated with fireworks
displays.

DATES: This rule is effective from 9 p.m.
on July 3, 2010, until 10 p.m. on July 4,
2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2010-0023 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-0023 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call LT Tiffany Duffy, Chief
Waterways Management Division,
Sector Hampton Roads, Coast Guard;
telephone (757) 668-5580, e-mail
Tiffany.A.Duffy@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—-9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On February 23, 2010, we published
a notice of proposed rulemaking
(NPRM) entitled, Safety Zone:
Wicomico Community Fireworks, Great
Wicomico River, Mila, VA, in the
Federal Register (75 FR 8005). We
received no comments on the proposed
rule. No public meeting was requested,
and none was held.

Basis and Purpose

On July 3, 2010 the Wicomico Church
will sponsor a fireworks display on the
Great Wicomico River at position
37°50°31” N/076°19’42” W (NAD 1983).
The fireworks are launched on land and
the safety zone is intended to keep
mariners away from any fall out that
may enter in the water. Due to the need
to protect mariners and spectators from
the hazards associated with the
fireworks display, access to the Great

Wicomico River within 420 feet of the
fireworks display will be temporarily be
restricted.

Discussion of Rule

The Coast Guard is establishing a
safety zone on specified waters of the
Great Wicomico River in the vicinity of
Mila, Virginia. This safety zone will
encompass all navigable waters within
420 feet of the fireworks display located
at position 37°50'31” N/076°19'42” W
(NAD 1983). This regulated area will be
established in the interest of public
safety during the Wicomico Community
Fireworks event and will be enforced
from 9 p.m. to 10 p.m. on July 3, 2010,
with a rain date of July 4, 2010. Access
to the safety zone will be restricted
during the specified date and times.
Except for participants and vessels
authorized by the Captain of the Port or
his Representative, no person or vessel
may enter or remain in the regulated
area.

Discussion of Comments and Changes

No comments were received regarding
this rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this temporary rule
restricts access to the safety zone, the
effect of this rule will not be significant
because: (i) The safety zone will be in
effect for a limited duration; (ii) the
zone is of limited size; and (iii) the
Coast Guard will make notifications via
maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities
because the zone will only be in place
for a limited duration and maritime
advisories will be issued allowing the
mariners to adjust their plans
accordingly. However, this rule may
affect the following entities, some of
which may be small entities: The
owners and operators of vessels
intending to transit or anchor in that
portion of the Great Wicomico River
from 9 p.m. to 10 p.m. on July 3, 2010.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
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particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing a safety zone
around a fireworks display. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard will amend
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—-1, 6.04—6 and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T05—0023 to read as
follows:

§165.T05-0023 Safety Zone; Wicomico
Community Fireworks, Great Wicomico
River, Mila, VA

(a) Regulated Area. The following area
is a safety zone: Specified waters of the
Great Wicomico River located within a
420 foot radius of the fireworks display
at approximate position 37°50°31” N/
076°19’42” W (NAD 1983) in the
vicinity of Mila, VA.

(b) Definition. For the purposes of this
part, Captain of the Port Representative
means any U.S. Coast Guard
commissioned, warrant or petty officer
who has been authorized by the Captain
of the Port, Hampton Roads, Virginia to
act on his behalf.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port, Hampton Roads or
his designated representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
Number (757) 668—5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF—FM marine band
radio channel 13 (165.65Mhz) and
channel 16 (156.8 Mhz).

(d) Enforcement Period. This
regulation will be enforced on July 3,
2010, from 9 p.m. until 10 p.m., with a
rain date of July 4, 2010, from 9 p.m.
until 10 p.m.

Dated: May 6, 2010.
M.S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. 2010-12682 Filed 5-26—10; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

Treatment of Cigarettes and
Smokeless Tobacco as Nonmailable
Matter

AGENCY: Postal Service™,
ACTION: Final rule.
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SUMMARY: The Postal Service is revising
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) 601.11, pertaining to the
mailing of tobacco cigarettes and
smokeless tobacco. These provisions
implement specific requirements of the
Prevent All Tobacco Cigarettes
Trafficking (PACT) Act, which restricts
the mailability of cigarettes and
smokeless tobacco.

DATES: Effective Date: June 29, 2010.

FOR FURTHER INFORMATION CONTACT:
Anthony Alverno, 202—-268-2997, or
Mary Collins, 202—268-5440.
SUPPLEMENTARY INFORMATION:

On May 5, 2010, the Postal Service
published a proposed rule Federal
Register (75 FR 24534-24541) to
implement the Prevent All Cigarette
Trafficking (PACT) Act of 2009, Public
Law 111-154. The Act’s purposes
include requiring Internet-based and
other remote sellers of cigarettes and
smokeless tobacco to comply with laws
applied to other tobacco retailers by:

¢ Creating disincentives for the illegal
smuggling of tobacco products;

¢ Enhancing enforcement tools to
deal with cigarette smuggling;

e Stemming trafficking, which
increases the collection of Federal, state,
and local excise taxes on cigarettes and
smokeless tobacco; and

e Preventing youth access through
Internet and contraband sales.

Section 3 of the PACT Act pertains to
the Postal Service and creates a new
Section 1716E of Title 18, U.S. Code.
Section 3 of the PACT Act provides that,
subject to certain exceptions, cigarettes,
including roll-your-own tobacco and
smokeless tobacco are nonmailable.
Exceptions in the PACT Act permit the
mailing of cigarettes and/or smokeless
tobacco in narrowly defined
circumstances, as described below.

¢ Noncontiguous States: Intrastate
shipments within Alaska or Hawaii;

¢ Business/Regulatory Purposes:
Shipments transmitted between verified
and authorized tobacco industry
businesses for business purposes, or
between such businesses and Federal or
state agencies for regulatory purposes;

e Certain Individuals: Infrequent,
lightweight shipments mailed between
adult individuals;

e Consumer Testing: Shipments of
cigarettes sent by verified and
authorized manufacturers to adult
smokers for consumer testing purposes;
and

e Public Health: Shipments by
Federal agencies for public health
purposes under similar rules applied to
manufacturers conducting consumer
testing.

The PACT Act provides that the
Postal Service cannot accept or transmit
any package that it knows, or has
reasonable cause to believe, contains
nonmailable cigarettes or smokeless
tobacco. As in the proposed rule, the
final rule explains that the Postal
Service has reasonable cause to not
accept for delivery or transmit a package
based on:

e A statement on a publicly available
website, or an advertisement, by any
person that the person will mail matter
which is nonmailable under this section
in return for payment; or

o The fact that the mailer or other
person on whose behalf a mailing is
being made is on the U.S. Attorney
General’s List of Unregistered or
Noncompliant Delivery Sellers.

Nonmailable cigarettes and smokeless
tobacco deposited in the mail are
subject to seizure and forfeiture.
Senders of nonmailable cigarettes or
smokeless tobacco are subject to
criminal fines, imprisonment, and civil
penalties.

Section 6 of the PACT Act provides
that the nonmailability provisions, as
well as the noncontiguous states
exception, take effect 90 days after
enactment. With respect to the
remaining exceptions, the PACT Act
requires the Postal Service to
promulgate a final rule no later than 180
days after enactment of the PACT Act.
18 U.S.C. 1716E(b)(3)(B)(), (4)(B)(i),
(5)(C)1). The Postal Service is
accordingly publishing this final rule to
be effective on June 29, 2010. In this
manner, all of the provisions, including
the exceptions will be available to
mailers as of June 29, 2010.

Response to Comments Received

The Postal Service received several
comments in response to the proposed
rule. We discuss the comments below
and our response to each.

One commenter, an association of
state officials engaged in legal and law
enforcement issues, expressed favorable
comments on the proposed rule. The
commenter stated that “strong and
effective implementation” of the PACT
Act would further the Act’s stated
objectives, and the proposed rule
furthers those criteria. The commenter
explicitly endorsed the “reasonable
cause” standard in proposed section
601.11.2, by noting that it provides “a
workable and effective means of
identifying packages that are
nonmailable under the PACT Act.” The
commenter also expressed support for
the proposed rule’s prohibition of
cigarettes and smokeless tobacco in
international mail.

A second commenter offered
suggestions on several aspects of the
proposed rule. First, the commenter
suggested that a cross-reference in
601.11.2 was a typographical error, and
the Postal Service has corrected the
error in the final rule. Second, the
commenter recommended that DMM
601.11.5.1b specify more detailed
documentation requirements regarding a
mailer’s official licensing. This
recommendation is well-taken, and
although the Postal Service does not
believe that it should be incorporated
into the final rule at this time, the Postal
Service will take the recommendation
under advisement and will apply it as
necessary in its administration of the
application process.

The same commenter also offered
suggestions about the “certain
individuals” exception in DMM
601.11.6. The commenter noted that the
proposed rule neglected to include
explicit restriction of the exception to
noncommercial uses, including gifts not
connected in any way with a
commercial transaction. The Postal
Service agrees with this
recommendation and has incorporated
language in DMM 601.11.6 to address
the specific concerns. In a suggestion
shared with comments by a consumer
advocacy group, the commenter also
recommended that a sender under the
certain individuals exception be
required to make his or her required
affirmation in writing, under penalty of
perjury, rather than orally. The PACT
Act does not require that this
affirmation be in writing, however, and
the Postal Service believes that such a
requirement would diminish
administrative efficiency while not
contributing appreciably to compliance
or enforcement, given the additional
procedures for verifying recipient age.

Finally, the commenter recommended
that the consumer testing exception be
revised in two ways. Under the
commenter’s proposal, the written
certification in proposed DMM
601.11.7.1d (restyled as subparagraph b
in the final rule) should include all of
the conditions of 18 U.S.C.
1716E(b)(5)(A)(v), not just the
requirement that no payment be made
by the recipient. (The consumer
advocacy group suggested similar
changes and that other conditions for
the exception be incorporated within
the certification.) The citation to clause
1716E(b)(5)(A)(v) is inapposite,
however: The cited provision specifies
general conditions for the exception, but
not for the mailer’s certification. The
certification requirements are set forth
expressly in 18 U.S.C.
1716E(b)(5)(C)(ii)(II), and the Postal
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Service believes it has accurately
captured them in the proposed and final
rules. The commenter also submits that
the proposed DMM 601.11.7.2d is
overbroad, in that it implies that a
recipient can only receive one
consumer-test mailing from any
manufacturer at all in a 30-day period,
rather than one mailing from any one
manufacturer. In response to the
commenter’s suggestion, the final rule
has been revised accordingly to track
the language of the statute.

As noted above, the Postal Service
received a comment from a consumer
advocacy group that touched on several
aspects of the proposed rule. The
commenter recommended that mailers
under the business/regulatory purposes
and consumer testing exceptions be
required to update their applications for
all changes in pertinent information and
that the mailers be required annually to
verify the continuing accuracy of their
information. As explained below, the
Postal Service has clarified the updating
requirement in the final rule. The
commenter also noted that, as proposed,
the consumer testing exception in DMM
601.11.7.2b6 would not apply to
recipients “residing” in a state that
prohibits such shipments, whereas the
corresponding PACT Act provision
applies to any individuals “located” in
such a state. The observation is apt, and
the Postal Service has revised the final
rule accordingly.

The commenter suggested that the
advice in DMM 601.11.2 regarding
penalties is insufficiently specific and
offers more detailed language for
different types of violations. The Postal
Service believes that this suggestion is
unnecessary and goes beyond the intent
of the proposed language, which is
simply to alert mailers of the potential
consequences of noncompliant
mailings. To the extent that greater
specificity might be desired, that
specificity can be found in the text of
the PACT Act itself. See 18 U.S.C.
1716E(c)—(e). The commenter also
recommended that the Postal Service
require mailers under the consumer
testing exception to provide a list of all
potential recipients and that the Postal
Service not accept any such mailing to
individuals not listed. The Postal
Service declines this suggestion as
unnecessary, given that the mailer is
already obligated to maintain records on
all mailings. Moreover, it is unclear how
such a requirement would enhance
Postal Service administration or serve
any clear purpose. The commenter
further advised that the Postal Service
should bar any consumer test mailings
that weigh significantly more than 12
packs of cigarettes, or 12 ounces. While

the Postal Service appreciates the desire
for more specific guidelines, the Postal
Service declines the proposal, as a
weight-based standard is an ill-fitting
proxy for a content-based regulation,
and the proposal could bar a substantial
amount of legitimate mailings. For
example, a lesser number of packs
combined with heavier non-cigarette
matter could penetrate a weight cap
without transgressing the PACT Act’s
12-pack limit. Finally, the commenter
advises that pipe tobacco, “little cigars,”
and other tobacco products labeled as
such may present challenges in
applying the PACT Act. The concern is
duly noted and discussed further in
response to two of the other comments.

The Postal Service received one
comment from a tribal nation. The
comment notes a lack of tribal
consultation concerning the proposed
rule, citing a Presidential Memorandum
on Consultation (November 5, 2009), a
treaty commitment, and Executive
Order 13175. The Presidential
memorandum and Executive Order
13175 apply to “agencies” as defined in
44 U.S.C. 3502(1), however, and not
specifically to the Postal Service, which
is an independent establishment of the
executive branch. 39 U.S.C. 101; see
Kuzma v. United States Postal Service,
798 F.2d 29, 32 (2d Cir. 1986), cert.
denied, 479 U.S. 1043 (1987); see also
Shane v. Buck, 658 F. Supp. 908,914—
15 (D. Utah 1985), aff’d, 817 F.2d 87
(10th Cir. 1987). The proposed rule is
not limited in effect to any tribal nation
or to tribal nations generally; rather, it
applies to all users of the mails
nationwide in the same manner as all
other postal regulations. Moreover, the
Postal Service has also provided
adequate notice and an opportunity for
meaningful and timely input through
the rulemaking process, and the
commenter is invited to contact the
persons identified in this notice to
arrange any further consultations that
the commenter would find helpful.

The commenter also advised that the
Postal Service should forgo enforcement
of the PACT Act’s mailability
requirements until after the Department
of Justice has compiled the List of
Unregistered or Noncompliant Delivery
Sellers required by Section 2A(e) of the
PACT Act. The Postal Service
understands that the list may not be
available until 180 days after the PACT
Act’s enactment, but notes that Congress
has directed the mailability provisions
to take effect 90 days after enactment.
Until the list is available, it cannot be
used for enforcement of the mailability
rules. Nevertheless, the Postal Service
notes that the statute provides other
criteria, including a mailer’s advertising,

for determining whether it has
reasonable cause to believe a mailing
contains nonmailable tobacco products.

One commenter questioned whether
infrequent lightweight shipments of
tobacco between individuals would be
allowed under the PACT Act. Consistent
with the PACT Act and the proposed
rule, the final rule permits individual
customers to send shipments of
cigarettes and smokeless tobacco to
other individuals in certain contexts.
All intra-State shipments will be
permitted within Alaska and Hawaii,
including shipments between two
individuals located within one of those
states. Otherwise, individual customers
may mail small quantities of cigarettes
and smokeless tobacco in domestic
mail, subject to the requirements to the
“certain individuals” exception
described in DMM 601.11.6. This
includes mail to Army Post Office
(APQ), Fleet Post Office (FPO), and
Diplomatic Post Office (DPO) locations
where cigarettes and smokeless tobacco
are not restricted by the host country.
See Overseas Military/Diplomatic Mail
in the Postal Bulletin.

One commenter advised that the
regulation is unnecessary, while another
expressed concern that the proposed
rule would lead to loss of employment
for postal employees and higher postage
increases. To clarify, the Postal Service
is implementing requirements imposed
by the PACT Act. The Postal Service
does not have discretion to waive the
Act’s requirements. One of the
consequences of the legislation is to
prohibit sales transactions of cigarettes
and smokeless tobacco conducted by
mail. One of the commenters further
suggested that clove cigarettes, which
the commenter believed to be classified
as cigars, purchased from vendors
abroad would appear to fall within the
scope of the proposed rule. Under
Section 907(a)(1)(A) of the Federal
Food, Drug, and Cosmetic Act, as
amended by the Family Smoking
Prevention and Tobacco Control Act
(Pub. L. 111-31), flavored cigarettes and
tobacco products marketed as cigarettes,
including those with clove flavoring, are
prohibited in the United States. To the
extent that bona fide cigars are
concerned, a cigar is defined, for
purposes of the PACT Act, as any roll
of tobacco wrapped in leaf tobacco or in
any substance containing tobacco,
unless, because of its appearance, the
type of tobacco used in the filler, or its
packaging and labeling, the product is
likely to be offered to, or purchased by,
consumers as a cigarette. The PACT Act
and the proposed rule’s mailability
prohibitions would not apply to
imported tobacco products that are, in
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fact, classified by U.S. Federal
authorities as cigars. Other requirements
may, however, apply to imported,
mailable tobacco products, and as such,
foreign mailers should contact private
counsel or customs authorities to
determine any applicable importation
requirements.

Another commenter inquired whether
it would be permissible to mail two to
three cans of “snus” from Sweden to a
friend in the United States. Because the
Postal Service understands snus to be a
form of smokeless tobacco, as defined
by the PACT Act, it would fall within
the scope of the rules at hand. As
explained in the proposed rule, the
complex verification requirements for
the PACT Act’s exceptions, combined
with the strict consequences of any
noncompliance, render it impracticable
for these requirements to be made
applicable to mail originating or
destinating outside of the United States.
Therefore, the Postal Service does not
believe that any alternative exists at this
time to allow U.S. persons to send or
receive smokeless tobacco products,
such as snus, in international mail
under the PACT Act’s exceptions.

Two comments were received from
retail associations. One expressed full
support for the proposed rule, and
offered no changes in connection with
the rulemaking. The other association
offered several suggestions. First, the
commenter suggested that the required
markings be changed from “PERMITTED
TOBACCO PRODUCT” to “PERMITTED
TOBACCO MAILING,” for consistency
with the PACT Act. This suggestion is
well-taken and adopted in the final rule.
The commenter also suggested that for
certain exceptions, the term
“PERMITTED” be deleted from the
marking. The Postal Service believes
that the term “PERMITTED” is
acceptable in the context of all
exceptions, since it serves as an
instruction to personnel that the mailing
is permissible and not prohibited from
the mail. The commenter also suggested
that the Postal Service require an oath
or affirmation for all exceptions to the
effect that all taxes have been paid on
the tobacco product being mailed. As
the commenter noted, the consumer
testing exception requires that all taxes
be paid on consumer testing samples;
however, Congress did not impose
similar restrictions in the context of
other exceptions. The Postal Service
disagrees with the commenter that oaths
or affirmations regarding tax compliance
are necessary upon mailing under the
other exceptions, particularly
considering that the exceptions’
collective scope excludes all
commercial transactions with

consumers, where the issue of taxation
would be most acute. Finally, the
commenter suggested that postal retail
locations include signage to the effect
that it is illegal to mail tobacco (subject
to certain exceptions) and that severe
penalties apply. The commenter noted
that its suggestion does not need to be
part of the final rule. The Postal Service
appreciates that there is a need for
public education, but agrees with the
commenter that such signage need not
be part of the final rule.

One commenter questioned whether
the scope of the proposed rule as it
applies to “little cigars,” which the
commenter states are roughly the same
size as a cigarette, are often wrapped in
reconstituted tobacco, and often have a
filter. The commenter stated that the
definitions used in the PACT Act are
ambiguous and should be clarified. In
particular, the commenter suggested
that the definition in the proposed rule
incorporate Alcohol, Tobacco, and
Firearms Revenue Ruling 73-22 with
respect to the classification of little
cigars. The Postal Service disagrees with
the commenter that the definitions
should be further clarified at this time,
and notes that the definitions are taken
directly from the definitions in the
PACT Act. The Postal Service does not
believe this rulemaking can resolve all
of the issues presented by the
commenter, particularly since the
product described in the commenter’s
letter is not uniform.

One commenter, a tobacco company,
offered several observations on the
proposed rule. First, with respect to the
business/regulatory purposes exception,
the commenter stated that the
requirement for advance applications by
mailers would prove to be an
administrative burden on the Postal
Service and would result in delays. The
commenter offered similar observations
on the consumer testing exception and
suggested that the Postal Service simply
require registration in advance. The
Postal Service appreciates these
concerns and is examining methods to
streamline the process, including the
possible use of a standardized form for
applications, should the anticipated
volume of applications so warrant.
However, Congress specifically charged
the Postal Service with verifying that
mailings under these exceptions are sent
by businesses with all proper licenses,
an obligation that inheres a measure of
due diligence.

Second, the commenter advised that
the required markings on the packages
comply with section 2A(b) of the
Jenkins Act, which requires that
delivery sellers apply the following
marking to eligible shipments:

“CIGARETTES/SMOKELESS
TOBACCO: FEDERAL LAW REQUIRES
THE PAYMENT OF ALL APPLICABLE
EXCISE TAXES, AND COMPLIANCE
WITH APPLICABLE LICENSING AND
TAX-STAMPING OBLIGATIONS.” The
commenter further suggested that the
Postal Service either not require its own
separate markings or else unify its
required markings for simplicity. The
Postal Service disagrees with this
suggestion. As an initial matter, section
2A(b) of the Jenkins Act applies to
shipments of delivery sellers. Such
shipments are explicitly prohibited from
the mail, with the exception of
shipments entirely within Alaska and
Hawaii. Consequently, this marking is
not pertinent to excepted postal
shipments, since delivery sales may not
be sent via U.S. mail (except within
Alaska and Hawaii). Moreover, unique
markings on excepted postal shipments
are essential, because the acceptance
and delivery rules vary according to the
applicable exception, and the markings
offer important guidance to postal
personnel responsible for handling
tobacco shipments. As an example, the
minimum age for delivery of a consumer
testing or public health cigarette sample
is always 21; however, a shipment
delivered to an individual may be
subject to a lower minimum age (18 or
19, depending on State or local law).
There is no way for postal employees to
apply the correct minimum age
requirement absent the use of a unique
marking.

Third, the commenter suggested that
the Postal Service work with interested
parties to further enhance these rules in
order to streamline the overall process
of compliance. The Postal Service
welcomes the opportunity to further
improve these rules and encourages
customers to continue to submit their
ideas for improvement.

Another comment submitted by a
tobacco company offered several
suggestions on the proposed rule. First,
the commenter disagreed with the
proposed rule’s requirement that
excepted shipments (except intra-State
shipments in Alaska and Hawaii) use
“hold for pickup” service. The
commenter believed that this
requirement would be unduly
burdensome and would affect its
business operations. The commenter
offered several illustrations to show the
difficulties imposed by the hold for
pickup requirement and urged that it
not be incorporated in the final rule.
The Postal Service appreciates the
commenter’s concerns; however, the
final rule maintains the requirement for
Express Mail with hold for pickup for
the business/regulatory purposes,
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certain individuals, consumer testing,
and public health exceptions because
such a measure will enable the Postal
Service to focus its resources on
implementing the PACT Act’s unique
delivery requirements, which have no
precedent in postal operations. This, in
turn, will enable the Postal Service to
tailor the training it must give to
personnel involved in the delivery of
packages, which in turn will provide
better controls to prevent tobacco from
reaching minors. Nevertheless, the
Postal Service’s management is in the
process of examining whether its
services should be changed to align
better with the PACT Act’s
requirements. The PACT Act’s short
timeframe for implementation does not
permit the Postal Service to develop
more creative product solutions that
may serve the commenter’s needs at this
early stage.

The commenter also raised several
questions about the application process.
Specifically, the commenter queried
whether a form will be created and
submitted. At this time, the final rule
speaks of an application letter. Between
the final rule’s publication in the
Federal Register and its effective date or
some time thereafter, however, the
Postal Service may decide to develop a
form for use in the application process.
The Postal Service will update its DMM
regulations should a form be instituted
in lieu of an application letter.

The commenter also questioned the
application process, and suggested that
rules regarding updates to applications
be clarified. As noted above, the PACT
Act charges the Postal Service with
verifying the eligibility of a customer
using the business/regulatory purposes,
consumer testing, and public health
exceptions. Consequently, the final rule
requires that a mailer maintain the
accuracy of all information in its
application. Additionally, with respect
to the business/regulatory purposes
exception, the Postal Service is
explicitly charged with responsibility of
verifying the eligibility of the addressees
to which business/regulatory mailings
are sent. For this reason, a mailer cannot
mail to an addressee until the eligibility
of that addressee is verified, which
implies that the applicant must await
the issuance of an updated eligibility
letter listing the addressee as an eligible
recipient of a business/regulatory
mailing.

The commenter also questioned the
use of eligibility numbers issued by the
Pricing and Classification Service
Center (PCSC). The point of the
eligibility number is simply to facilitate
the organization of Return Receipts sent
to the PCSC for shipments under the

business/regulatory purposes, consumer
testing, and public health exceptions.
For clarity, the final rule indicates that
each authorization letter under those
exceptions will be assigned its own
unique number. In addition, the final
rule is clarified to state that the
eligibility number must appear in the
return address of the return receipt, and
mailings must be returned to sender if
the mailer’s eligibility number is
missing in the address block of the
return receipt.

The commenter questioned the
requirement that the applicant must
reapply if no mailings take place every
six months. The goal of this objective is
to prevent eligible mailers from
allowing information in their
applications to become stale. The Postal
Service nevertheless understands the
potential paperwork burden on
applicants and has determined to
change this requirement from six
months to three years. The Postal
Service believes that that time frame is
adequate to address the commenter’s
concerns while continuing to meet the
Postal Service’s administrative needs.

Finally, the commenter questioned
whether the final rule will include
regulations governing all exceptions,
and if not, then whether any shipments
may be tendered under the various
exceptions. The PACT Act
nonmailability rules and intra-Alaska/
intra-Hawaii exception become effective
on June 29, 2010, which is 90 days after
the enactment of the PACT Act.
Although the PACT Act grants the
Postal Service up to 180 days (or
through September 27, 2010) to
implement rules to implement the
business/regulatory purposes, certain
individuals, consumer testing, and
public health exceptions, the Postal
Service has undertaken to unify its
rulemaking into a single, final rule. The
Postal Service does not have the
discretion to postpone the effectiveness
of the start date of the nonmailability
prohibitions, and postponement of the
final rule would have no effect insofar
as the criminal and civil penalties of the
PACT Act are concerned. Finally, the
commenter suggested that the final rule
be delayed until all of its concerns are
addressed. Because delay in issuance of
the final rule would imply that no
mailer could send cigarettes or
smokeless tobacco under any of the
exceptions (excluding the
noncontiguous states exception), the
commenter’s suggestion is not adopted.

A commenter noted that the proposed
rule does not expressly provide that
pipe tobacco is mailable. The PACT Act
restricts the mailability of items that the
Postal Service has reasonable cause

under the PACT Act to believe contain
cigarettes or smokeless tobacco, as those
terms are defined in Section 1 of the
Jenkins Act of 1949 (15 U.S.C. 375(2),
(12) (as amended)). If a product falls
outside of the PACT Act’s definitions
for cigarettes or smokeless tobacco, then
the product is not subject to the PACT
Act’s restrictions, except where it
happens to fall within the scope of the
PACT Act’s reasonable cause standard.
The fact that the PACT Act explicitly
acknowledges the mailability of cigars,
but not pipe tobacco or other extraneous
tobacco products, does not suggest the
nonmailability of those other tobacco
products.

The commenter went on to state that
cigars and pipe tobacco must be
mailable in all cases, citing Section 8 of
the PACT Act. Section 8 expresses the
sense of Congress that states should still
be able to tax the remote sales of tobacco
products. Section 8 of the PACT Act is
not an affirmative statement of
mailability. More significant than this
statement of general intent is the PACT
Act’s operative provision, codified at 18
U.S.C. 1716E(a)(1), that the Postal
Service “shall not accept for delivery or
transmit through the mails any package
that it * * * has reasonable cause to
believe contains [nonmailable]
cigarettes or smokeless tobacco.” Thus,
Congress generally directed that a
package be refused if the Postal Service
has reasonable cause to believe it
contains nonmailable cigarettes or
smokeless tobacco. To the extent that
Section 8 has any bearing on the instant
rulemaking, it does not pose a conflict:
States remain generally empowered to
impose and collect taxes on tobacco
products to the extent that those
products can legally be sent through the
mail or otherwise.

The commenter further requested
guidelines as to the burden of proof for
a mailer to contest an initial finding of
nonmailability. The amount and type of
evidence required to overcome
reasonable cause would depend on the
facts of a particular case.

Finally, the commenter expressed
concern that, to the extent the proposed
rule’s “reasonable cause” standard relies
on the presence of an entity on the
Attorney General’s List of Unregistered
or Noncompliant Delivery Sellers, the
standard could bar all shipments from
such entities, including shipments that
do not contain cigarettes or smokeless
tobacco. In the commenter’s opinion,
this exceeds the PACT Act’s restrictions
and the Postal Service’s authority. The
Postal Service disagrees. The PACT Act
itself, and not merely the Postal
Service’s proposed rule, defines
“reasonable cause” as including the
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presence of an entity on the Attorney
General’s List of Unregistered or
Noncompliant Delivery Sellers,
regardless of the package’s actual
contents. 18 U.S.C. 1716E(a)(2)(B).
Furthermore, the commenter’s attempt
to distinguish between “delivery sellers”
and sellers of other tobacco is
unavailing, as the Attorney General’s
List of Unregistered or Noncompliant
Delivery Sellers pertains to delivery
sellers of cigarettes and smokeless
tobacco, and not remote sellers of other
tobacco products. See 15 U.S.C. 375(5)—
(6), 376A(e)(1)(A) (as amended).

Explanation of Changes From Proposed
Rule

The final rule includes several
additional changes and corrections. The
first pertains to section 503 and 608 of
the DMM, which includes standards for
return receipt service. As explained in
the proposed rule, the Postal Service’s
administration of the PACT Act
exceptions results in a requirement
under certain exceptions that customers
use return receipts and make them
returnable to the Pricing & Classification
Service Center (PCSC). Because return
receipts are typically made returnable to
the sender, the final rule includes a
revision to DMM 503 and 608 that
implements this procedure.

Another change pertains to mail
destined to APO/FPO/DPO destinations
under the “certain individuals”
exception. Changes to DMM sections
601.11.3 and 601.11.6.2 clarify that
mailings of cigarettes and smokeless
tobacco are permitted to these
destinations only if not otherwise
restricted according to the requirements
of the host country. Mailings from or
between APO/FPO/DPO destinations
are not eligible, however, because Hold
for Pickup labels are not offered at these
destinations for delivery in the United
States.

The final rule is clarified to ensure
that proper controls are applied to
shipments under certain exceptions. In
particular, the final rule is modified to
require face-to-face transactions
(excluding Carrier Pickup and Pickup
on Demand arrangements). The final
rule is also clarified to the effect that
Carrier Pickup and Pickup on Demand
services are not available for permissible
shipments of cigarettes and smokeless
tobacco. These changes are reflected in
DMM sections 601.11.4, 601.11.5.2,
601.11.6.1, and 601.11.7.2.

Nonsubstantive changes were made in
the arrangement of the text in DMM
section 601.11.2, so that standards
related to the reasonable cause standard
appear in sequence.

The updating requirements for
applicants under the business/
regulatory and consumer testing
exceptions are clarified to apply to all
information furnished on the customer’s
application for as long as the mailer
continues to mail under either
exception. This results in a
reorganization of some text in DMM
section 601.11.5.1 and the addition of
text in DMM section 601.11.7.1a.

Language has been added to DMM
section 601.11.6 to clarify that the
certain individuals exception is only
available for noncommercial shipments,
and that senders must not receive direct
or indirect compensation of any kind in
connection with the contents being
mailed.

The verbiage for markings used for
each exception, as listed in DMM
sections 601.11.5.2¢, 601.11.6.3b, and
601.11.7.2b3, has been changed from
“PERMITTED TOBACCO PRODUCT” to
“PERMITTED TOBACCO MAILING.”
Further, the marking and text of the
delivery procedures for shipments
under the business/regulatory purposes
exception in DMM section 601.11.5
were clarified to exclude delivery to the
addressee’s agents, as the PACT Act
only permits employees of the addressee
to retrieve such shipments. 18 U.S.C.
1716E(b)(3)(B)(ii)(VIL).

As explained above, the restriction on
the number of mailings to a tester from
any one manufacturer under the
consumer testing exception in DMM
section 601.11.7.2d was revised to
conform to the PACT Act.

For clarity, the final rule indicates
that each authorization letter under the
business/regulatory purposes, consumer
testing, and public health exceptions
will be assigned its own unique
eligibility number, as noted in DMM
sections 601.11.5.1c and 601.11.7.1e.
Further, the final rule is clarified to state
that the eligibility number must appear
in the return address of the return
receipt, and mailings must be returned
to sender if the mailer’s eligibility
number is missing in the address block
of the return receipt. Otherwise, the
Postal Service cannot fulfill its
responsibility to maintain records of the
mailing because it cannot tie the return
receipt to the eligible mailer’s identity.
In addition, the final rule refers to the
“PACT MAILING OFFICE” in lieu of the
“TOBACCO MAILING UNIT” and
provides specific addressing in DMM
section 608.4.1.

The period for lapse in authorization
and the requirement for re-application
for eligibility under the business/
regulatory purposes, consumer testing,
and public health exceptions has been
changed from six months to three years.

This change is reflected in DMM
sections 601.11.5.1h and 601.7.1f.

Finally, the final rule clarifies that the
required marking for each exception is
to be placed directly above, directly
below, or to the left of the postage on
the address side of the exterior of the
mailpiece. This measure ensures that
postal personnel will be able to identify
the piece quickly as one falling within
the eligible exceptions.

The Postal Service hereby adopts the
following changes to the Mailing
Standards for the United States Postal
Service, Domestic Mail Manual (DMM),
which is incorporated by reference in
the Code of Federal Regulations. See 39
CFR 111.1

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR Part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the following sections of
Muailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

500 Additional Mailing Services

503 Extra Services

* * * * *

6.0 Return Receipt

* * * * *

6.3 Obtaining Service

* * * * *

[Add two new sentences to the end of
the introductory paragraph of item 3.1
as follows:]

3.1 At Time of Mailing

* * * An exception is made for
certain restricted mailings of cigarettes
and smokeless tobacco. When required
by 601.11.5.2, 608.11.7.2, or 608.11.8, a
mailer must address the sender’s
address block to the Pricing and
Classification Service Center (PCSC)
PACT, Mailing Office (see 608.4.1 for
address)

* * * * *
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600 Basic Standards for All Mailing
Services

601 Mailability

* * * * *

[Renumber current 601.11 and 12 as
new 601.12 and 601.13, and add new
601.11 as follows:]

11.0 Cigarettes and Smokeless
Tobacco

11.1 Definitions

For this standard, we define terms as
follows:

a. Cigarette: Any roll of tobacco
wrapped in paper or in any substance
not containing tobacco and any roll of
tobacco wrapped in any substance
containing tobacco which, because of its
appearance, the type of tobacco used in
the filler, or its packaging and labeling,
is likely to be offered to, or purchased
by, consumers as a cigarette. The term
cigarette includes roll-your-own-tobacco
and excludes cigars.

b. Smokeless tobacco: Any finely cut,
ground, powdered, or leaf tobacco that
is intended to be placed in the oral or
nasal cavity or otherwise consumed
without being combusted.

c. Cigar: Any roll of tobacco wrapped
in leaf tobacco or in any substance
containing tobacco, unless, because of
its appearance, the type of tobacco used
in the filler, or its packaging and
labeling, the product is likely to be
offered to, or purchased by, consumers
as a cigarette.

d. Roll-your-own tobacco: Any
tobacco which, because of its
appearance, type, packaging, or labeling,
is suitable for use and likely to be
offered to, or purchased by, consumers
as tobacco for making cigarettes or
cigars, or for use as wrappers thereof.

e. Consumer testing: Testing limited
to formal data collection and analysis
for the specific purpose of evaluating
the product for quality assurance and
benchmarking purposes of cigarette
brands or sub-brands among existing
adult smokers.

f. State: Any of the 50 states of the
United States, the District of Columbia,
and any commonwealth, territory, or
possession of the United States.

11.2 Nonmailability

Except as provided in 601.11.3, all
cigarettes (including roll-your-own
tobacco) and smokeless tobacco are
nonmailable and shall not be deposited
in or carried through the Postal Service
mailstream. Nonmailable cigarettes and
smokeless tobacco deposited in the mail
are subject to seizure and forfeiture. Any
nonmailable cigarettes and smokeless
tobacco products seized and forfeited
shall be destroyed or retained by the
Federal government for the detection or

prosecution of crimes or related
investigations and then destroyed.
Senders of nonmailable cigarettes and
smokeless tobacco may be subject to
seizure and forfeiture of assets, criminal
fines, imprisonment, and civil penalties.
The Postal Service will not accept for
delivery or transmit any package that it
knows, or has reasonable cause to
believe, contains nonmailable cigarettes
or smokeless tobacco. If the Postal
Service reasonably suspects that a
mailer is tendering nonmailable
cigarettes or smokeless tobacco, then the
mailer bears the burden of proof in
establishing eligibility to mail. The
Postal Service has reasonable cause not
to accept for delivery or transmit a

package based on:
a. A'statement on a publicly available

Web site, or an advertisement, by any
person that the person will mail matter
which is nonmailable under this section

in return for payment; or
b. The fact that the mailer or other

person on whose behalf a mailing is
being made is on the U.S. Attorney
General’s List of Unregistered or
Noncompliant Delivery Sellers.

11.3 Mailability Exceptions

Cigarettes and smokeless tobacco are
mailable if one of the conditions in 11.4
through 11.8 is met. These exceptions
only apply to domestic mail under
608.2.1, including mail sent from the
United States to Army Post Office
(APQO), Fleet Post Office (FPO), and
Diplomatic Post Office (DPO) addresses
to which tobacco is not restricted (see
703.2.3.1), with the exception that
delivery procedures for overseas
military mail under the certain
individuals exception in 11.6 may vary
as practicable. These exceptions do not
aple/Ito the following:

a. Mail treated as domestic under

608.2.2;
b. International mail as defined in

608.2.3; or
c. Mail presented at APO, FPO, or

DPO installations and destined to
addresses in the United States or other
APO, FPO, or DPO addresses.

11.4 Mailing Within Noncontiguous
States

Applicable mailings may not be
tendered through Pickup on Demand or
Carrier Pickup services. Intra-Alaskan
and intra-Hawaiian shipments of
cigarettes or smokeless tobacco are

mailable, provided that such mailings:

a. Are presented in a face-to-face
transaction with a postal employee
within the State;

b. Destinate in the same state of
origin;

c. Bear a valid complete return
address that is within the State of origin;
and

d. Are marked with the following
exterior marking on the address side of
the mailpiece: “INTRASTATE
SHIPMENT OF CIGARETTES OR
SMOKELESS TOBACCO.”

11.5 Exception for Business/
Regulatory Purposes

Eligibility to mail and to receive mail
under the business/regulatory purposes
exception is limited to Federal and State
government agencies and legally
operating businesses that have all
applicable State and Federal
government licenses or permits and are
engaged in tobacco product
manufacturing, distribution, wholesale,
export, import, testing, investigation, or
research under the conditions in 11.5.1
to 11.5.3.

11.5.1 Application

Each customer seeking to mail
cigarettes or smokeless tobacco under
the business/regulatory purposes
exception must complete an application
letter requesting to mail under the
business/regulatory purposes exception.

a. The applicant must furnish:

1. Information about its legal status,
any applicable licenses, and authority
under which it operates;

2. Information about the legal status,
any applicable licenses, and operational
authority for all entities to which the
applicant’s mailings under this
exception will be addressed; and

3. All locations where mail containing
cigarettes and smokeless tobacco will be
presented.

b. The applicant must establish its
and its recipients’ eligibility as legally
operating businesses that have all
applicable state and Federal government
licenses or permits and are engaged in
tobacco product manufacturing,
distribution, wholesale, export, import,
testing, investigation, or research; or, in
the case of mailings for regulatory
purposes, as a Federal or State agency.
Only those shipments containing
otherwise nonmailable tobacco
addressed to recipients on the
customer’s list of designated recipients
are eligible for the business/regulatory
purposes exception.

c. Applications must be mailed to the
manager, Pricing & Classification
Service Center (PCSC), see 608.8.4.1 for
address. The manager, PCSC, issues the
initial agency decision of a
determination of eligibility to mail
under the business/regulatory purposes
exception. A number is assigned to each
letter of eligibility.

d. The applicant must timely update
the information in its application as
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necessary prior to conducting any
mailing for as long as it continues to
mail under the business/regulatory
exception.

e. Customers whose applications or
amendments to existing applications are
denied in whole or in part may appeal
to the manager, Mailing Standards (see
608.8.0).

f. Eligibility to mail under the
business/regulatory purposes exception
may be revoked by the manager, PCSC,
in the event of failure to comply with
any applicable rules and regulations. A
customer may appeal an adverse initial
decision to the manager, Mailing
Standards (see 608.8.0). Decisions by
the manager, Mailing Standards, to
uphold the denial of an application or
to revoke a customer’s eligibility under
the business/regulatory purposes
exception may be appealed to the
Judicial Officer under 39 CFR Part 953.

g. Upon written request by a state or
Federal agency, the Manager, PCSC,
may, in his or her discretion, waive
certain application requirements for
mailings entered by the requesting state
or Federal agency for regulatory
purposes.

h. Any determination of eligibility to
mail under this exception shall lapse if
the authorized mailer does not tender
any mail under this exception within
any three-year period. After that time,
the affected mailer must apply for and
receive new authorization for any
mailings under this exception.

11.5.2 Mailing

Customers eligible to mail under the
business/regulatory purposes exception
may enter mailings of cigarettes and
smokeless tobacco only at the locations
specified in the customer’s application.
Applicable mailings may not be
tendered through Pickup on Demand or
Carrier Pickup services. Before mailing
any shipment under this exception, the
mailer must present proof that the PCSC
has authorized the mailer to mail such
shipments at that location. All mailings
under the business/regulatory purposes
exception must:

a. Be entered in a face-to-face
transaction with a postal employee as
Express Mail with Hold for Pickup
service (waiver of signature and pickup
services not permitted);

b. Be accompanied by a request for PS
Form 3811 return receipt, which must
bear the sender’s PACT eligibility
number issued by the PCSC in the
return address block as well as the
addressee’s full name and address, and
be made returnable to the PCSC, PACT
Mailing Office (see 608.4.1 for address);

c. Bear the marking “PERMITTED
TOBACCO MAILING—DELIVER ONLY

TO ADDRESSED BUSINESS/
AGENCY—RECIPIENT MUST FURNISH
PROOF OF AGE AND EMPLOYMENT”
on the address side of the mailpiece
(place the marking directly above,
below, or to the left of the postage);

d. Bear the business or government
agency name and full mailing addresses
of both the sender and recipient, both of
which must match exactly those listed
on the customer’s application on file
with the Postal Service.

11.5.3 Delivery

Mailings bearing the marking for
business/regulatory purposes can only
be delivered to a verified employee of
the addressee business or government
agency. The recipient must show proof
that he or she is an employee of the
business or government identified as the
addressee on the mailing label under the
following conditions:

a. The recipient must be an adult of
at least the minimum age for the legal
sale or purchase of tobacco products at
the place of delivery. The recipient must
furnish proof of age via a driver’s
license, passport, or other government-
issued photo identification that lists age
or date of birth.

b. Once age and the recipient’s
identity as an employee of the addressee
are established, the recipient must sign
PS Form 3849 and PS Form 3811 in the
appropriate signature blocks. If mailer’s
eligibility number is missing in the
return address block of the PS Form
3811, the mailing must be returned to
sender.

11.6 Exception for Certain Individuals

The exception for certain individuals
permits the mailing of small quantities
of cigarettes or smokeless tobacco by
individual adults to businesses or to
other adults. Such shipments may
include, but are not limited to, cigarettes
and smokeless tobacco exchanged as
gifts between individual adults and a
damaged or unacceptable tobacco
product returned by a consumer to the
manufacturer. For purposes of this rule,
“gifts” do not include products
purchased by one individual for another
from a third-party vendor through a
mail-order transaction, or the inclusion
of cigarettes or smokeless tobacco at no
additional charge with other matter
pursuant to a commercial transaction.
Eligibility to mail under the certain
individuals exception may be revoked
by the manager, PCSC, in the event of
failure to comply with any applicable
rules and regulations. A customer may
appeal an adverse initial decision to the
manager, Mailing Standards (see
608.8.0). The mailer bears the burden of
proof in establishing eligibility in the

event of revocation. Decisions by the
manager, Mailing Standards, to revoke a
customer’s eligibility under this
exception may be appealed to the
Judicial Officer under 39 CFR Part 953.
Mailings under this exception must be
made under the conditions in 11.6.1
through 11.6.3.

11.6.1 Entry and Acceptance

Mailings under the certain
individuals exception must be entered
under the following conditions:

a. Cigarettes or smokeless tobacco
may only be mailed via a face-to-face
transaction with a postal employee.
Applicable mailings may not be
tendered through Pickup on Demand or
Carrier Pickup services.

b. Cigarettes or smokeless tobacco
may only be entered by an adult of at
least the minimum age for the legal sale
or purchase of tobacco products at the
place of entry.

c. The individual presenting the
mailing must furnish government-issued
photo identification that lists age or date
of birth, such as a driver’s license or
passport, at the time of the mailing. The
name on the identification must match
the name of the sender appearing in the
return address block of the mailpiece.

d. For mailings addressed to an
individual, at the time the mailing is
presented, the customer must orally
confirm that the addressee is an adult of
at least the minimum age for the legal
sale or purchase of tobacco products at
the place of delivery.

11.6.2 Mailing

No customer may send or cause to be
sent more than 10 mailings under this
exception in any 30-day period. Each
mailing under the certain individuals
exception must:

a. Be entered as Express Mail; (waiver
of signature and pickup services not
permitted);

b. Bear the marking “PERMITTED
TOBACCO MAILING—DELIVER ONLY
TO AGE-VERIFIED ADULT OF LEGAL
AGE” on the address side of the exterior
of the mailpiece (place the marking
directly above, below, or to the left of
the postage);

c. Bear the full name and mailing
address of the sender and recipient on
the Express Mail label;

d. Weigh no more than 10 ounces;

e. Not be sent to APO/FPO/DPO
addresses to which the mailing of
tobacco is restricted (see 703.2.3.1);

f. With the exception of shipments
from civilian locations to APO/FPO/
DPO addresses, request delivery through
Hold for Pickup service; and

g. Not be entered at an APO/FPO/DPO
installation.
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11.6.3 Delivery

Delivery under the certain individuals
exception is made under the following
conditions:

a. The recipient signing for the
Express Mail article must be an adult of
at least the minimum age for the legal
sale or purchase of tobacco products at
the place of delivery.

b. The recipient must furnish proof of
age via a driver’s license, passport, or
other government-issued photo
identification that lists age or date of
birth.

c. Once age is established, the
recipient must sign PS Form 3849 in the
appropriate signature block.

11.7 Consumer Testing Exception

The exception for consumer testing
permits a legally operating cigarette
manufacturer or a legally authorized
agent of a legally operating cigarette
manufacturer to mail cigarettes to
verified adult smokers solely for
consumer testing purposes. The
manufacturer for which mailings are
entered under this exception must have
a permit, in good standing, issued under
26 U.S.C. 5713. The consumer testing
exception applies only to cigarettes and
not smokeless tobacco. Items must be
mailed under conditions in 11.7.1
through 11.7.3.

11.7.1 Application

Each customer seeking to mail
cigarettes under the consumer testing
exception must submit an application
letter to mail under consumer testing
exception. In support of its application,
the following must be met:

a. The applicant must furnish
information to establish that the
customer, or the customer’s principal if
the customer is a manufacturer’s agent,
is a cigarette manufacturer in good
standing under 26 U.S.C. 5713; if the
customer is an agent of a manufacturer,
complete details about the agency
relationship with the manufacturer; and
all locations where mail containing
cigarettes for consumer testing will be
presented. The applicant must timely
update all information in its application
as necessary prior to conducting any
mailing for as long as it continues to
mail under the consumer testing
exception.

b. As part of its application, the
applicant must certify in writing that it
will comply with the following
requirements:

1. any recipient of consumer testing
samples of cigarettes is an adult
established smoker;

2. no recipient has made any payment
for the cigarettes;

3. every recipient will sign a
statement indicating that the recipient
wishes to receive the mailings;

4. the manufacturer or the legally
authorized agent of the manufacturer
will offer the opportunity for any
recipient to withdraw the recipient’s
written statement at least once in every
three-month period;

5. any package mailed under this
exception will contain not more than 12
packs of cigarettes (maximum of 240
cigarettes) on which all taxes levied on
the cigarettes by the state and locality of
delivery have been paid and all related
state tax stamps or other tax-payment
indicia have been applied; and

6. the manufacturer will maintain
records establishing compliance with
these obligations for a three-year period
from the date of each mailing.

¢. The application must be submitted
to the manager, Pricing & Classification
Service Center (PCSC) (see 608.8.4.1 for
address).

d. The applicant must provide any
requested copies of records establishing
compliance to the manager, PCSC, and/
or the manager, Mailing Standards (see
608.8.0), upon request no later than 10
business days after the date of the
request.

e. The manager, PCSC, issues the
initial agency decision of a
determination of eligibility to mail
under the consumer testing exception. A
number is assigned to each letter of
eligibility. Customers whose
applications are denied in whole or in
part may appeal to the manager, Mailing
Standards. Eligibility to mail under the
consumer testing exception may be
revoked by the manager, PCSC, in the
event of failure to comply with any
applicable rules and regulations.
Decisions by the manager, Mailing
Standards, to uphold the denial of an
application or to revoke a customer’s
eligibility under the consumer testing
exception may be appealed to the
Judicial Officer under 39 CFR Part 953.

f. Any determination of eligibility to
mail under this exception shall lapse if
the authorized mailer does not tender
any mail under this exception within
any three-year period. After that time,
the affected mailer must apply for and
receive new authorization for any
further mailings under this exception.

11.7.2 Mailing

Customers eligible to mail under the
consumer testing exception may enter
mailings of cigarettes only at the
locations specified in the customer’s
application. Applicable mailings may
not be tendered through Pickup on
Demand or Carrier Pickup services.

Mailings must be tendered under the
following conditions:

a. Before tendering any shipment
under this exception, the mailer must
present proof (PCSC Eligibility letter)
that the PCSC has authorized the mailer
to tender such shipments at that
location.

b. All mailings under the consumer
testing exception:

1. must be entered in face-to-face
transactions with postal employees as
Express Mail with Hold for Pickup
service requested (waiver of signature
and pickup services not permitted);

2. be accompanied by a request for PS
Form 3811 return receipt, which must
bear the sender’s PACT eligibility
number issued by the PCSC in the
return address block, as well as the
addressee’s full name and address, and
be made returnable to PCSC, PACT
Mailing Office (see 608.4.1 for address)

3. must bear the marking
“PERMITTED TOBACCO MAILING—
DELIVER ONLY TO ADDRESSEE UPON
AGE VERIFICATION—AGE 21 OR
ABOVE” on the address side of the
mailpiece (place the marking directly
above, below, or to the left of the
postage);

4. must bear the full mailing
addresses of both the sender and
recipient on the Express Mail label (the
name and address of the sender must
match exactly those listed on the
customer’s application on file with the
PCSC);

5. are limited in tobacco contents to
no more than 12 packs of cigarettes
(maximum 240 cigarettes) on which all
taxes levied on the cigarettes by the
destination State and locality have been
paid and all related state tax stamps or
other tax-payment indicia have been
applied;

6. may not be addressed to an
addressee located in a state that
prohibits the delivery or shipment of
cigarettes to individuals in the
destination State;

7. may be sent only to an addressee
who has not made any payment for the
cigarettes, is being paid a fee for
participation in consumer tests, and has
agreed to evaluate the cigarettes and
furnish feedback to the manufacturer in
connection with the consumer test.

c. Customers must maintain records to
establish compliance with the
requirements in 11.7 for a three year
period.

d. Mailing frequency may not exceed
more than one package from any one
manufacturer to an adult smoker during
any 30-day period.

e. Nothing in these rules shall
preempt, limit, or otherwise affect any
related State laws.
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11.7.3 Delivery

Mailings bearing the marking for
consumer testing can only be delivered
to the named addressee under the
following conditions:

a. The recipient signing for the
Express Mail Hold for Pickup service
article must be an adult of at least 21
years of age.

b. The recipient must furnish proof of
age through production of a driver’s
license, passport, or other government-
issued photo identification that lists age
or date of birth.

c. The name on the identification
must match the name of the addressee
on the Express Mail label.

d. Once age is established, the
recipient must sign the PS Form 3849
and PS Form 3811 in the appropriate
signature blocks. If mailer’s eligibility
number is missing in the return address
block of the PS Form 3811 return
receipt, the mailing must be returned to
sender.

11.8 Public Health Exception

Federal government agencies involved
in the consumer testing of tobacco
products solely for public health
purposes may mail cigarettes under the
mailing standards of 11.7, except as
provided herein. The Federal agency
shall not be subject to the requirement
that the recipient be paid a fee for
participation in consumer tests. Upon
written request, the manager, PCSC,
may, in his or her discretion, waive

certain of the application requirements.
* * * * *

608 Postal Information and Resources

* * * * *

8.0 USPS Contact Information

* * * * *

8.4. PCSC and District Business Mail
Entry Offices Contact Information

[Add second listing to the PCSC under
the current listing as follows:]

4.1 Pricing and Classification Service
Center (PCSC)

For return receipts mailed under the
provisions in 601.11.5, 601.11.7, and
601.11.8, use the following address:

PCSC, PACT MAILING OFFICE, USPS
ELIGIBILITY NO. XX-00-0000, 90
Church Street Suite 3100, New York,
NY 10007-2951

We will publish an amendment to 39
CFR part 111 to reflect these changes.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 2010-12869 Filed 5-25-10; 11:15 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2009-0612-200914(a);
FRL-9155-3]

Approval and Promulgation of Air
Quality Implementation Plans: Florida;
Approval of Section 110(a)(1)
Maintenance Plan for the 1997 8-Hour
Ozone Standards for the Jacksonville,
Tampa Bay, and Southeast Florida
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Florida State Implementation Plan (SIP)
concerning the maintenance plans
addressing the 1997 8-hour ozone
standards for the Jacksonville, Tampa
Bay, and Southeast Florida 1997 8-hour
ozone attainment areas in Florida,
hereafter referred to as the “Jacksonville
Area,” “Tampa Bay Area,” and
“Southeast Florida Area,” respectively.
The Jacksonville Area is comprised of
Duval County; the Tampa Bay Area
comprises Hillsborough and Pinellas
Counties; and the Southeast Florida
Area comprises Broward, Dade, and
Palm Beach Counties. These
maintenance plans were submitted to
EPA on July 2, 2009, by the State of
Florida, through the Florida Department
of Environmental Protection (FDEP),
and ensure the continued attainment of
the 1997 8-hour ozone national ambient
air quality standards (NAAQS) through
the year 2014 in the Jacksonville, Tampa
Bay, and Southeast Florida Areas. EPA
is approving the SIP revisions pursuant
to section 110 of the Clean Air Act
(CAA). These maintenance plans meet
all the statutory and regulatory
requirements, and are consistent with
EPA’s guidance. On March 12, 2008,
EPA issued revised ozone standards. On
September 16, 2009, EPA announced it
would reconsider the 2008 NAAQS for
ozone and proposed a new schedule for
designations for the reconsidered
standards. EPA published a proposed
rulemaking on January 19, 2010, for
reconsideration of the 2008 NAAQS,
and expects to finalize the reconsidered
NAAQS by August 2010. The current
action, however, is being taken to
address requirements under the 1997
8-hour ozone standards. Requirements
for the Jacksonville, Tampa Bay, and
Southeast Florida Areas under the 2010
reconsidered ozone standards will be
addressed in the future.

DATES: This rule is effective on July 26,
2010 without further notice, unless EPA
receives relevant adverse comment by
June 28, 2010. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2009-0612, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04—-0OAR-2009-0612,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. “EPA-R04-OAR-2009-
0612.” EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
through http://www.regulations.gov or
e-mail, information that you consider to
be CBI or otherwise protected. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
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name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Twunjala Bradley, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9352.
Ms. Bradley can also be reached via
electronic mail at
bradley.twunjala@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background

II. Analysis of Florida’s Submittals

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

In accordance with the CAA, the
Jacksonville, Tampa Bay and Southeast
Florida Areas in Florida were
designated nonattainment for the 1-hour
ozone NAAQS on November 6, 1991, 56
FR 56694 (effective January 6, 1992, 60
FR 7124).

On June 23, 1993, the State of Florida,
through the FDEP, submitted a request
to redesignate Duval County in
association with the Jacksonville Area to
attainment for the 1-hour ozone
standards. Likewise, Florida submitted
redesignation requests for Broward,
Dade, and Palm Beach Counties in
association with the Southeast Florida
Area on November 8, 1992, and for
Hillsborough and Pinellas Counties in
association with the Tampa Bay Area on
February 7, 1995. Included with these
redesignation requests, Florida
submitted the required 1-hour ozone
monitoring data and maintenance plans
ensuring these areas would remain in
attainment of the 1-hour ozone
standards for at least a period of 10
years (consistent with CAA 175A(a)).
The maintenance plans submitted by
Florida followed EPA guidance for
maintenance areas, subject to section
175A of the CAA.

On January 3, 1995, EPA approved
Florida’s request to redesignate the
Jacksonville Area (60 FR 41) to
attainment for the 1-hour ozone
NAAQS. Likewise, the Southeast
Florida and Tampa Bay Areas were
redesignated to attainment on February
24, 1995, and December 7, 1995 (60 FR
10325 and 60 FR 62793), respectively.
The maintenance plans for the
Jacksonville, Tampa Bay, and Southeast
Florida Areas became effective on
March 6, 1995, February 5, 1996, and
April 1995, respectively. Florida later
updated all three maintenance plans, in
accordance with section 175(A)(b), to
extend the maintenance plans to cover
additional years such that the entire
maintenance period was for at least 20
years after the initial redesignation of
these areas to attainment.

On April 30, 2004, EPA designated
and classified areas for the 1997 8-hour
ozone NAAQS (69 FR 23858), and
published the final Phase 1 Rule for
implementation of the 1997 8-hour
ozone NAAQS (69 FR 23951) (Phase 1
Rule). The Jacksonville, Tampa Bay, and
Southeast Florida Areas were
designated as attainment for the 1997 8-
hour ozone standards, effective June 15,
2004. These attainment areas
consequently were required to submit a
10-year maintenance plan under section
110(a)(1) of the CAA and the Phase 1
Rule. On May 20, 2005, EPA issued
guidance providing information on how
a state might fulfill the maintenance
plan obligation established by the CAA
and the Phase 1 Rule (Memorandum
from Lydia N. Wegman to Air Division
Directors, Maintenance Plan Guidance
Document for Certain 8-hour Ozone
Areas Under Section 110(a)(1) of Clean
Air Act, May 20, 2005—hereafter

referred to as the “Wegman
Memorandum”). On December 22, 2006,
the United States Court of Appeals for
the District of Columbia Circuit issued
an opinion that vacated EPA’s Phase 1
Rule for the 1997 8-hour Ozone
Standard. South Coast Air Quality
Management District. v. EPA, 472 F.3d
882 (D.C. Cir. 2006). The Court vacated
those portions of the Phase 1 Rule that
provided for regulation of the 1997 8-
hour ozone nonattainment areas
designated under Subpart 1 in lieu of
Subpart 2 (of part D of the CAA), among
other portions. The Court’s decision
does not alter any requirements under
the Phase 1 Rule for section 110(a)(1)
maintenance plans. EPA is taking action
to approve Florida’s July 2, 2009, SIP
revisions which satisfy CAA section
110(a)(1) CAA requirements for a plan
providing for maintenance of the 1997
8-hour ozone NAAQS in the
Jacksonville, Tampa Bay and Southeast
Florida Areas.

II. Analysis of Florida’s Submittals

On July 2, 2009, the State of Florida,
through the FDEP, submitted SIP
revisions containing the 1997 8-hour
ozone maintenance plans for the
Jacksonville, Tampa Bay and Southeast
Florida Areas as required by section
110(a)(1) of the CAA and the provisions
of EPA’s Phase 1 Rule (see 40 CFR
51.905(a)(4)). The purpose of these
plans is to ensure continued attainment
and maintenance of the 1997 8-hour
ozone NAAQS in these Areas until
2018.

As required, these plans provide for
continued attainment and maintenance
of the 1997 8-hour ozone NAAQS in the
Jacksonville, Tampa Bay and Southeast
Florida Areas for at least 10 years from
the effective date of these areas’
designation as attainment for the 1997
8-hour ozone NAAQS. These plans also
include components illustrating how
each area will continue attainment of
the 1997 8-hour ozone NAAQS, and
provide contingency measures. Each of
the section 110(a)(1) plan components is
discussed below for each area.

(a) Attainment Inventory. In order to
demonstrate maintenance in the
aforementioned areas, Florida
developed comprehensive inventories of
volatile organic compounds (VOC) and
nitrogen oxide (NOx) emissions from
area, stationary, on-road mobile, and
non-road mobile sources using 2002 as
the base year. The year 2002 is an
appropriate year for Florida to base
attainment level emissions because
states may select any one of the three
years on which the 1997 8-hour
attainment designation was based (2001,
2002, and 2003). The State’s submittal
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contains the detailed inventory data and
summaries by source category for each
area. Using the 2002 inventory (as a base
year) reflects one of the years used for
calculating the air quality design values
on which the 1997 8-hour ozone
designation decisions were based.

A further practical reason for selecting
2002 as the base year emission
inventory is that Section 110(a)(2)(B) of
the CAA and the Consolidated
Emissions Reporting Rule (67 FR 39602,
June 10, 2002) requires states to submit
emissions inventories for all criteria
pollutants and their precursors every
three years, on a schedule that includes
the emissions year 2002. The due date
for the 2002 emissions inventory is
established in the rule as June 2004. In
accordance with these requirements,
Florida compiles a statewide emissions
inventory for point sources on an
annual basis. On-road mobile emissions
of VOC and NOx were estimated using
MOBILE6 motor vehicle emissions

factor computer model. Non-road
mobile emissions data were derived
using the U.S. EPA’s NONROAD 2002
model.

In projecting data for the maintenance
year 2014 emissions inventories, Florida
used several methods to project data
from the base year 2002 to the years
2009 and 2018; and the interim years
2005, 2008, 2011 and 2014. These
projected inventories were developed
using EPA-approved technologies and
methodologies including the Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
methodology. Point source inventories
were developed through VISTAS using
the Integrated Planning Model (IPM) for
electrical generating units (EGU) sources
and updated growth and control data for
non-EGU sources. EPA’s Emissions
Growth Analysis System model was
used to derive area source emissions
data. Non-road mobile projections were
derived from the NONROAD model.

The following tables provide VOC and
NOx emissions data for the 2002 base
attainment year inventories, as well as
projected detailed source category VOC
and NOx emission inventory data for
2009 and 2018. To further support these
maintenance demonstrations, interim
projections for VOC and NOx emission
inventory data beginning in the year
2005 through the year 2018 are also
provided for each area. The requirement
for these maintenance plans is an end
year of 2014, but Florida has chosen to
provide projections through 2018 also in
support of these maintenance
demonstrations. The Phase 1 Rule
provides that the 10-year maintenance
period begin as of the effective date of
designation for the 1997 8-hour NAAQS
for the area. The designations were
effective in 2004 so the maintenance
period must end no earlier than 2014.
Florida has opted to provide additional
supporting information through the year
2018.

TABLE 1—2002 VOC AND NOx BASE YEAR EMISSIONS INVENTORY

[Tons/day]
Southeast Florida Tampa Bay Jacksonville
Miami-Dade Broward Palm Beach Total Hillsborough Pinellas Total Duval

voC
Point Source ... 4.68 4.28 1.44 10.40 5.19 2.81 8.00 5.61
Area Source ..... 132.08 96.74 73.77 302.60 72.34 61.20 133.54 59.53
On-Road ........... 131.07 107.43 80.69 319.19 81.76 61.47 143.23 64.13
Non Road ......... 52.79 37.39 55.74 145.92 29.39 22.97 52.36 25.39
Total .......... 320.63 24554 211.64 778.11 188.67 148.45 337.13 154.65

NOx
Point Source ... 40.23 58.76 25.33 124.32 151.02 25.64 176.66 115.47
Area Source ..... 7.41 5.08 3.53 16.02 4.39 15.63 20.02 6.10
On-Road ........... 144.95 120.19 91.31 356.46 92.88 62.63 155.51 72.68
Non Road ......... 57.42 54.79 39.62 151.82 86.98 18.41 105.39 43.34
Total .......... 250.01 238.82 159.79 648.62 335.26 122.31 457.57 237.60

TABLE 2—2009 PROJECTED VOC AND NOx EMISSIONS INVENTORY
[Tons/day]
Southeast Florida Tampa Bay Jacksonville
Miami-Dade Broward Palm Beach Total Hillsborough Pinellas Total Duval

VvOoC
Point Source .... 3.74 3.95 1.19 8.87 5.12 2.49 7.61 5.62
Area Source ..... 140.57 103.37 77.41 321.35 77.18 65.88 143.06 62.55
On-Road ........... 77.98 66.24 50.31 194.53 50.22 37.64 87.86 39.26
Non Road ......... 41.55 27.40 39.46 108.41 22.47 17.58 40.05 18.23
Total .......... 263.84 200.95 168.36 633.16 154.98 123.59 278.57 125.67

NOx
Point Source .... 24.75 18.39 7.31 50.45 16.62 5.03 21.65 21.43
Area Source ..... 7.36 5.05 3.53 15.95 4.46 12.68 17.13 6.43
On-Road ........... 93.47 79.81 61.32 234.60 61.62 41.79 103.41 47.94
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TABLE 2—2009 PROJECTED VOC AND NOx EMISSIONS INVENTORY—Continued
[Tons/day]
Southeast Florida Tampa Bay Jacksonville
Miami-Dade Broward Palm Beach Total Hillsborough Pinellas Total Duval
Non Road ......... 52.07 49.55 34.11 135.72 80.40 15.38 95.78 39.13
Total .......... 177.64 152.80 106.27 436.72 163.10 74.88 237.98 114.93
TABLE 3—2018 PROJECTED VOC AND NOx EMISSIONS INVENTORY
[Tons/day]
Southeast Florida Tampa Bay Jacksonville
Miami-Dade Broward Palm Beach Total Hillsborough Pinellas Total Duval
voC
i:’oint Source ... 4.64 4.95 1.54 11.13 6.39 3.29 9.68 6.63
Area Source ..... 168.91 124.81 90.22 33.94 90.21 79.95 170.16 73.89
On-Road ........... 49.76 43.85 33.54 127.15 33.14 24.81 57.94 25.85
Non Road ......... 41.61 27.56 36.15 105.32 21.17 16.02 37.19 17.08
Total .......... 264.92 201.16 161.45 627.52 150.90 124.07 274.97 123.45
NOx
Point Source ... 28.52 16.93 9.64 55.08 18.25 6.96 25.22 22.20
Area Source ..... 7.84 5.39 3.78 17.0 5.03 13.86 18.90 6.89
On-Road ........... 42.41 37.74 29.17 109.31 28.81 19.84 48.64 22.42
Non Road ......... 40.34 39.56 21.90 101.80 67.67 9.86 77.52 31.13
Total .......... 119.11 99.62 64.48 283.21 119.76 50.52 170.28 82.65
TABLE 4—PROJECTIONS OF ANTHROPOGENIC VOC AND NOx EMISSIONS
[Tons/day]
Southeast Florida Tampa Bay Jacksonville
Year
Miami-Dade Broward Palm Beach Total Hillsborough Pinellas Total Duval
voC
320.63 245.84 211.64 778.11 188.67 148.45 337.13 154.65
296.29 226.61 193.09 715.99 174.24 137.80 312.03 142.23
271.96 207.37 174.55 653.87 159.80 127.14 286.94 129.81
263.84 200.95 168.36 633.16 154.98 123.59 278.57 125.67
264.08 201.00 166.83 631.91 154.08 123.70 277.77 125.17
264.44 201.07 164.52 630.04 152.71 123.85 276.57 124.44
264.92 201.16 161.45 627.52 150.90 124.07 274.97 123.45
NOx
250.01 238.82 159.79 648.62 335.26 122.31 457.57 237.60
219.00 201.95 136.85 557.81 261.48 101.98 363.46 185.03
187.98 165.09 113.92 466.99 187.70 81.66 269.35 132.45
177.64 152.80 106.27 436.72 163.10 74.88 237.98 114.93
164.64 140.98 96.99 402.61 153.47 69.47 222.94 107.75
145.13 123.25 83.06 351.44 139.02 61.35 200.37 97.00
119.11 99.62 64.48 283.21 119.76 50.52 170.28 82.65

*More detailed information regarding the source category emissions for these projections is provided in Tables 2 and 3 in this rulemaking.

decrease demonstrates continued

As shown in Table 4 above, the
Jacksonville, Tampa Bay, and Southeast
Florida Areas projected to decrease total
VOC and NOx emissions from the base
year of 2002 to the maintenance year of
2014. This VOC and NOx emission

attainment/maintenance of the 1997 8-
hour ozone standards for ten years from
2004 as required by the CAA and Phase
1 Rule. Furthermore, total VOC and
NOx emissions are projected to steadily

decrease from the base year of 2002
through 2018.

As shown in the tables above, Florida
has demonstrated that the future year
emissions will be less than the 2002
base attainment year’s emissions for the
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1997 8-hour ozone NAAQS for the
Jacksonville, Tampa Bay and Southeast
Florida Areas. The attainment
inventories submitted by Florida for
these areas are consistent with the
criteria as discussed in the Wegman
Memorandum. EPA finds that the future
emission levels for the projected years
2005, 2008, 2009, 2011, 2014 and 2018,
are expected to be less than the
attainment level emissions in 2002. In
the event that a future 8-hour ozone
monitoring reading in one of these areas
is found to violate the 1997 ozone
standards, the contingency plan section
of each area’s maintenance plan
includes measures that will be promptly
implemented to ensure that the Area
returns to maintenance of the 1997
ozone standards. Please see section (d)
Contingency Plan, below, for additional
information related to the contingency
measures in each of the maintenance
plans.

(b) Maintenance Demonstration. The
primary purpose of a maintenance plan
is to demonstrate how an area will
continue to remain in attainment with
the 1997 8-hour ozone standards for the
10-year period following the effective
date of designation as unclassifiable/
attainment. The required end projection
year for all three maintenance areas is
2014; however, Florida has opted to
provide additional supporting
information through the year 2018. As
discussed in section (a) Attainment
Inventory above, Florida identified the
level of ozone-forming emissions that
were consistent with attainment of the
NAAQS for ozone in 2002. Florida
projected VOC and NOx emissions for
2009 and 2018, as well as provided
interim projection emissions inventories
for VOC and NOx emissions for the
years 2005, 2008, 2011 and 2014 in the
Jacksonville, Tampa Bay and Southeast
Florida Areas. EPA finds that the future
emissions levels in these years are

expected to be below the emissions
levels in 2002 in the Jacksonville,
Tampa Bay, and Southeast Florida
Areas.

Florida’s SIP revision for the
maintenance plans for the Jacksonville,
Tampa Bay, and Southeast Florida
Areas also relies on a combination of
several air quality measures that will
provide for additional 8-hour ozone
emissions reductions in these areas.
These measures include the
implementation of the following, among
others: (1) Heavy Duty 2007 Engine
Standards, (2) Tier 2 Tailpipe Program,
(3) Large Spark Ignition and
Recreational Vehicle Rule, (4) Nonroad
Diesel Rule, (5) Industrial Boiler/Process
Heater/RICE maximum available control
technology (MACT), (6) Petroleum
Refinery Initiative, (7) VOC 2-, 4-, 7-,
and 10-year MACT Standards, (8)
Combustion Turbine MACT, and (9)
consent decrees from Tampa Electric,
Virginia Electric and Power Company
and Gulf Power Crist. These Florida
attainment areas are also benefiting from
the following reductions that are
occurring in other states in the
Southeast: (1) North Carolina Clean
Smokestacks Act, (2) Atlanta/Northern
Kentucky/Birmingham 1-hour SIPs, (3)
NOx Reasonably Available Control
Technology (RACT) in 8-hour
nonattainment area SIP, and (4)
implementation of NOx SIP Call Phase
1 in southeastern states. Moreover,
despite the legal status of the Clean Air
Interstate Rule (CAIR) as remanded,
many facilities have already installed or
are continuing with plans to install
emission controls that may benefit the
Jacksonville, Tampa Bay, and Southeast
Florida Areas.

There are no sources subject to CAIR
or the NOx SIP Call in the Jacksonville,
Tampa Bay, and Southeast Florida
Areas. Hence, the recent remand of
CAIR does not affect the maintenance

inventories or maintenance
demonstrations in any way. Moreover,
these areas were in attainment prior to
implementation of these rules. As a
result, any contribution to the reduction
in the background ozone levels from
these rules would be in addition to the
projected decreases within the
maintenance planning areas. These
rules, even though the submittal takes
no credit for emissions reductions from
them, would be expected to reduce
transported NOx and ozone from
outside the nonattainment area, thereby
providing a further, unquantified
improvement in these areas’ air quality.

(c) Ambient Air Quality Monitoring.
The table below shows design values?
for the Jacksonville, Tampa Bay, and
Southeast Florida Areas. The ambient
ozone monitoring data were collected at
sites that were selected with assistance
from EPA and are considered
representative of the areas of highest
concentration. Florida will continue to
depend on local air pollution control
agencies in the Jacksonville, Tampa Bay,
and Southeast Florida Areas to conduct
ambient air quality monitoring programs
for ozone in their respective areas. All
monitoring programs will continue in
accordance with applicable EPA
monitoring requirements contained in
40 CFR part 58.

Even though 2002 is established as
the base year, the actual year each of
these areas monitored attainment for the
1997 8-hour NAAQS occurred prior to
2002. The Southeast Florida Area has
not had a monitor design value exceed
the 1997 8-hour NAAQS since the
1970s. For the Tampa Bay Area, the
most recent year of a monitored 8-hour
design value exceedance of the 1997
NAAQS was 2000. For the Jacksonville
Area, the most recent year of a
monitored NAAQS exceedance was
1989.

TABLE 5—MAXIMUM 8-HOUR OZONE DESIGN VALUES

[Ppm]
Year Jacksonville Tampa Bay Southeast Florida
2001-2003 0.070 0.080 0.071
2002-2004 ... 0.070 0.078 0.068
2003-2005 0.073 0.078 0.067
2004-2006 0.076 0.079 0.068
2005-2007 ... 0.077 0.080 0.074
2006-2008 ... 0.075 0.081 0.074
2007-2009 0.070 0.078 0.069

1The air quality design value at a monitoring site
is defined as that concentration that when reduced
to the level of the standard ensures that the site
meets the standard. For a concentration-based

standard, the air quality design value is simply the
standard-related test statistic. Thus, for the primary
and secondary 1997 8-hour ozone standards, the 3-
year average annual fourth-highest daily maximum

8-hour average ozone concentration is also the air
quality design value for the site. 40 CFR part 50,
Appendix I, Section 3.
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Based on Table 5 above, the
maximum design values identified
demonstrate attainment with the 1997 8-
hour ozone NAAQS. Further, these
design values indicate that these
maintenance areas are expected to
continue attainment of the 1997 8-hour
ozone NAAQS. The attainment level for
the 1997 8-hour ozone standards is
0.080 parts per million (ppm),
effectively 0.084 ppm with the rounding
convention. However, in the event a
design value for one of the Jacksonville,
Tampa Bay and Southeast Florida
Areas’ monitors exceeds the 1997 8-
hour ozone standards, one or more
contingency measures included in
Florida’s maintenance plans for the
Jacksonville, Tampa Bay and Southeast
Florida Areas would be promptly
implemented in accordance with the
contingency plan, as discussed below.

(d) Contingency Plan. In accordance
with 40 CFR 51.905(a)(4)(ii) and the
Wegman Memorandum, the section
110(a)(1) maintenance plans include
contingency provisions to promptly
correct a violation of the 1997 ozone
NAAQS that may occur. The indicators
for triggering contingency measures for
the Jacksonville, Tampa Bay, and
Southeast Florida Areas are based on
updates to the emission inventories. The
State of Florida has established two
triggers to activate contingency
measures including: (1) violation of the
1997 8-hour ozone standards at any
monitor and (2) a five percent or more
increase in ozone precursor emissions
for the emissions inventory update (for
VOC or NOx) above the 2002 emissions
inventory and the ozone design value
for the update year is greater than or
equal to 0.081 ppm. In the maintenance
plans for the Jacksonville, Tampa Bay
and Southeast Florida Areas, if
contingency measures are triggered,
Florida is committed to implement the
measures as expeditiously as
practicable, including adopting one or
more contingency measures within 18-
months of the trigger and implementing
the measures within twenty-four
months of the triggering event. The
contingency measures include: (1)
Reinstate nonattainment new source
review; (2) mandate less volatile
gasoline 2; (3) provide additional or

2 States are generally preempted from prescribing
low volatility fuel requirements that are different
from those prescribed by EPA under CAA section
211(c)(4). Therefore, EPA notes that consideration
of the preemption provisions of 211(c)(4)(A) of the
CAA would be required and that this contingency
could only be implemented after such time that
EPA grants a waiver to allow the mandate of a low
volatility fuel, under CAA section 211(c)(4)(C). See
“Guidance on use of opt-in to RFG and low RVP
requirements in ozone SIPs” at http://www.epa.gov/
otaq/regs/fuels/rvpguide.pdf and the “Boutique

revise existing VOC or NOx RACT
Rules; (4) expand VOC or NOx control
strategies to other counties affecting the
maintenance area; (5) expand control
strategies to new control technique
guideline categories; (6) implement
mobile source transportation control
measures; and/or (7) other measures
deemed appropriate by the FDEP at the
time as a result of efficient and cost-
effective emissions reduction.

These contingency measures and
schedules for implementation satisfy
EPA’s long-standing guidance on the
requirements of section 110(a)(1) of
continued attainment. Continued
attainment of the 1997 8-hour ozone
NAAQS in the Jacksonville, Tampa Bay
and Southeast Florida Areas will
depend, in part, on the air quality
measures discussed previously (see
section II). In addition, Florida along
with the assistance of local air pollution
control agencies and local metropolitan
planning organizations commit to verify
the 1997 8-hour ozone status in each
maintenance plan through periodic
0zone precursor emission inventory
updates. Emission inventory updates
will be completed by 18 months
following the end of the inventory year
to verify continued attainment of the
1997 8-hour ozone standards.

I1I. Final Action

Pursuant to section 110 of the CAA,
EPA is approving the maintenance plans
addressing the 1997 8-hour ozone
standards in the Jacksonville, Tampa
Bay, and Southeast Florida Areas in
Florida, submitted by FDEP on July 2,
2009. These maintenance plans ensure
continued attainment of the 1997 8-hour
ozone NAAQS through the maintenance
year 2014. Further, Florida has provided
additional information to indicate
maintenance in these areas through
2018. EPA has evaluated Florida’s
submittals and has determined that it
meets the applicable requirements of the
CAA and EPA regulations, and is
consistent with EPA policy.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comment be filed. This
rule will be effective on July 26, 2010
without further notice unless the
Agency receives adverse comment by

fuels list under Section 1541(b) of the Energy Policy
Act” at http://www.epa.gov/EPA-AIR/2006/
December/Day-28/a22313.htm.

June 28, 2010. If EPA receives such
comments, then EPA will publish a
document withdrawing the final rule
and informing the public that the rule
will not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting must do so at this time. If
no such comments are received, the
public is advised this rule will be
effective on July 26, 2010 and no further
action will be taken on the proposed
rule.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and
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¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 26, 2010. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of today’s Federal Register,
rather than file an immediate petition
for judicial review of this direct final
rule, so that EPA can withdraw this
direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Incorporation by reference,
Ozone, Nitrogen dioxides, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: May 11, 2010.
Beverly H. Banister,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart K—Florida

m 2. Section 52.520(e) is amended by
adding new entries at the end of the
table for the “110(a)(1) Maintenance
Plan for the Southeast Florida Area”,
“110(a)(1) Maintenance Plan for the
Tampa Area”, and “110(a)(1)
Maintenance Plan for the Jacksonville,
Florida Area” to read as follows:

§52.520 Identification of plan.

* * * * *

(e)* * %

EPA-APPROVED FLORIDA NON-REGULATORY PROVISIONS

Federal Register

Provision State effective date EPA approval date notice Explanation
110(a)(1) Maintenance Plan for the July 2, 2009 .......... July 26, 2010. ....... [Insert citation of 110(a)(1) maintenance plan for 1997
Southeast Florida Area. publication]. 8-hour ozone NAAQS.
110(a)(1) Maintenance Plan for the July 2, 2009 .......... July 26, 2010, ....... [Insert citation of 110(a)(1) maintenance plan for 1997
Tampa, Florida Area. publication]. 8-hour ozone NAAQS.
110(a)(1) Maintenance Plan for the July 2, 2009 .......... July 26, 2010. ....... [Insert citation of 110(a)(1) maintenance plan for 1997
Jacksonville, Florida Area. publication]. 8-hour ozone NAAQS.

[FR Doc. 2010-12660 Filed 5-26—10; 8:45 am]|
BILLING CODE 6560-50—-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 90, and 95
[WP Docket No. 07-100; FCC 10-75]

PLMR Licensing; Frequency
Coordination and Eligibility Issues

AGENCY: Federal Communications
Commission.

ACTION: Final rule; clarification.

SUMMARY: In this document, the
Commission, on its own motion,
clarifies certain rules adopted in a
previous decision in this proceeding to

further explain our analysis underlying
this decision. We also clarify the rule
change removing the frequency
coordination requirement for
applications to modify private land
mobile radio licenses by reducing the
authorized bandwidth.

FOR FURTHER INFORMATION CONTACT: Scot
Stone, Wireless Telecommunications
Bureau, at (202) 418-0638, or by e-mail
at Scot.Stone@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal Communication
Commission’s Order on Reconsideration
in WP Docket No. 07-100, FCC 10-75,
adopted on May 4, 2010, and released
on May 6, 2010. This document is
available to the public at http://
hraunfoss.fcc.gov/edocs public/
attachmatch/FCC-10-75A1.doc.

Synopsis of the Order on
Reconsideration

1. In this Order on Reconsideration,
we act on our own motion to clarify the
bases for certain rule changes adopted
in the above-captioned proceeding. In
the Second Report and Order published
at 75 FR 19277, April 14, 2010, in this
proceeding, we amended our rules to
provide that Wireless Medical
Telemetry Service (WMTS) operations
are not permitted in the portions of the
1427-1432 MHz band where non-
medical telemetry has primary status.
We take this opportunity to further
explain our analysis underlying this
decision. We also clarify the rule change
removing the frequency coordination
requirement for applications to modify
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private land mobile radio licenses by
reducing the authorized bandwidth.

2. WMTS was established to enhance
the reliability of medical telemetry
equipment, and to ensure that wireless
medical telemetry devices can operate
free of harmful interference. The band
1427-1432 MHz is shared between
medical and non-medical telemetry
operations. Generally, WMTS has
primary status in the lower half of the
band, and non-medical telemetry is
primary in the upper half. Our rules do
not explicitly authorize WMTS systems
to operate on a secondary basis on
frequencies where non-medical
telemetry is primary. In response to
conflicting requests, the Notice of
Proposed Rulemaking published at 72
FR 32582, June 13, 2007, in this
proceeding sought comment on
amending the rules to clarify whether
such operations are permitted.

3. In the Second Report and Order, we
concluded that secondary WMTS
operations should not currently be
authorized. We noted that the
Commission created WMTS in order to
make available spectrum where medical
telemetry services could operate free
from harmful interference, and
expressed concern that the
authorization of secondary WMTS
operations could subject such
operations to the same interference
issues that the WMTS allocation was
intended to address. Because the record
suggested that WMTS devices can
operate safely on a secondary basis
under certain conditions, however, we
sought comment in the Second Further
Notice of Proposed Rule Making
published at 75 FR 19340, April 14,
2010, on whether secondary WMTS
operations should be sanctioned upon
the adoption of adequate safeguards.

4. We take this opportunity to further
clarify that our decision in the Second
Report and Order not to permit
additional secondary WMTS operations
at this time was not based on a
conclusion that operation of medical
devices on a secondary basis is per se
contrary to the public interest. Rather,
we concluded only that appropriate and
effective measures must be taken to
detect and avoid harmful interference,
and that the existing record did not
provide a sufficient basis to determine
that such measures could be developed.
This decision pertained only to WMTS,
taking into account the unique technical
characteristics of the service, the current
lack of safeguards in our rules to
promote safe secondary operations, and
the operations with which WMTS
shares spectrum. Further, as noted
above, the issue of whether to amend
the rules to authorize secondary

operations under appropriate conditions
remains pending in this proceeding.

5. In addition, the Second Report and
Order amended § 90.175(j) of the
Commission’s rules to remove the
frequency coordination requirement for
applications to modify existing licenses
by reducing the authorized bandwidth.
We found no need for a part 90
frequency coordinator to review such
proposals in advance, because a simple
reduction in authorized bandwidth
cannot adversely impact co-channel or
adjacent channel licensees. It may,
however, increase the amount of power
within a certain bandwidth.
Consequently, we take this opportunity
to remind licensees that the
coordination and consent requirements
set forth in § 1.924 of our rules regarding
proposed new or modified operations in
quiet zones continue to apply to such
applications.

Marlene H. Dortch,

Secretary, Federal Communications
Commission.

[FR Doc. 2010-12773 Filed 5-26—10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 0910051338-0151-02]
RIN 0648-XW52

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Reductions to Trip Limits for
Five Groundfish Stocks

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment of landing limits.

SUMMARY: This action decreases the
landing limit for Gulf of Maine (GOM)
haddock, Georges Bank (GB) haddock,
GOM winter flounder, GB winter
flounder, and GB yellowtail flounder for
Northeast (NE) multispecies vessels
fishing under common pool regulations
for the 2010 fishing year (FY). This
action is authorized by the regulations
implementing Amendment 16 and
Framework Adjustment 44 (FW 44) to
the NE Multispecies Fishery
Management Plan (FMP) and is
intended to decrease the likelihood of
harvest exceeding the subcomponent of
the annual catch limit (ACL) allocated

to the common pool (common pool sub-
ACL) for each of these five stocks during
FY 2010 (May 1, 2010, through April 30,
2011). This action is being taken to
optimize the harvest of NE regulated
multispecies under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Effective 0001 hours May 27,
2010, through April 30, 2011.

FOR FURTHER INFORMATION CONTACT:
Brett Alger, Fishery Management
Specialist, (978) 675—2153, fax (978)
281-9135.

SUPPLEMENTARY INFORMATION:
Regulations governing possession and
landing limits for vessels fishing under
common pool regulations are found at
50 CFR 648.86. The regulations
authorize vessels issued a valid limited
access NE multispecies permit and
fishing under a NE multispecies day-at-
sea (DAS), or fishing under a NE
multispecies Small Vessel or Handgear
A or B category permit, to fish for and
retain NE multispecies, under specified
conditions. The vessels fishing in the
common pool are allocated a sub-ACL
equivalent to that portion of the
commercial groundfish ACL that is not
allocated to the 17 approved NE
multispecies sectors for FY 2010. The
final rule implementing FW 44 (75 FR
18356, April 9, 2010) established ACLs
for FY 2010. For FY 2010, the common
pool sub-ACLs for these stocks are: 26
mt (57,320 1b) for GOM haddock; 254 mt
(559,974 Ib) for GB haddock; 25 mt
(55,116 Ib) for GOM winter flounder; 29
mt (63,934) 1b for GB winter flounder;
and 23 mt (50,706 1b) for GB yellowtail
flounder. Of these stocks, only two
currently have possession limits: 5,000
1b (2,268.0 kg) per trip for GB winter
flounder; and 2,500 1b (1,134.0 kg) per
trip for GB yellowtail flounder.

The regulations at § 648.86(0)
authorize the Administrator, Northeast
(NE) Region, NMFS (Regional
Administrator) to increase or decrease
the trip limits for vessels in the common
pool to prevent over-harvesting or
under-harvesting the common pool sub-
ACL. The relatively small sub-ACLs
allocated to the common pool in FY
2010, combined with the initial trip
limits, could result in the entire sub-
ACL being harvested by very few fishing
trips. Exceeding the common pool sub-
ACL prior to April 30, 2011, would
require drastic trip limit reductions and/
or imposition of differential DAS
counting for the remainder of FY 2010
to minimize the overage, and would
trigger accountability measures (AMs) in
FY 2011, including differential DAS
counting, to prevent future overages.
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Initial Vessel Monitoring System
(VMS) and dealer reports indicate that
approximately 33.4 percent of the GOM
winter flounder, 13.7 percent of the GB
haddock, 11.2 percent of the GB winter
flounder, and 34.4 percent of the GB
yellowtail flounder common pool sub-
ACLs has been harvested as of May 18,
2010. Very little GOM haddock has been
harvested; however, the sub-ACL for
this stock is small enough that it could
be harvested by a few large trips, given
that there is no current possession limit.

Based on this information, the
Regional Administrator is imposing the
trip limit changes detailed in the
following table, effective May 27, 2010,
through April 30, 2011.

Stock Trip Limit

GOM Haddock 1,000 Ib (453.6 kg)
per trip

GB Haddock 10,000 (4,535.9 kg) Ib
per trip

GOM Winter Flounder | 250 Ib (113.4 kg) per
trip

GB Winter Flounder 1,000 Ib (453.6 kg)
per trip

GB Yellowtail Floun- 1,000 Ib (453.6 kg)

der per trip

Catch will be closely monitored
through dealer-reported landings, VMS
catch reports, and other available
information. Further inseason
adjustments to increase or decrease the
trip limits, as well as differential DAS
measures may be considered, based on

updated catch data and projections.
Conversely, if the common pool sub-
ACL is projected to be under-harvested
by the end of FY 2010, in-season
adjustments to increase the trip limit
will be considered.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Pursuant to 5 U.S.C 553(b)(3)(B) and
(d)(3), there is good cause to waive prior
notice and opportunity for public
comment, as well as the delayed
effectiveness for this action, because
prior notice and comment, and a
delayed effectiveness, would be
impracticable and contrary to the public
interest. The regulations under
§648.86(0) grant the Regional
Administrator the authority to adjust the
NE multispecies trip limits to prevent
over-harvesting or under-harvesting the
common pool sub-ACLs. This action
will implement a more restrictive trip
limit for GOM haddock, GB haddock,
GOM winter flounder, GB winter
flounder, and GB yellowtail flounder in
order to ensure that the common pool
sub-ACLs are not over-harvested, and
the biological and economic objectives
of the FMP are met.

It is important to take this action
immediately because, based on current
data and projections, continuation of the
status quo trip limit will result reaching
each of the respective common pool
sub-ACLs prior to the end of FY 2010.
Attainment of any of the common pool
sub-ACLs prior to April 30, 2011, would

result in lower trip limits and/or
differential DAS counting for the
remainder of FY 2010 and would trigger
end-of-the-year AMs for the common
pool in FY 2011. These restrictions
could result in the loss of yield of other
valuable species caught by vessels in the
common pool.

The information that is the basis for
this action includes ACLs updated after
May 1, 2010, and recent catch data. The
time necessary to provide for prior
notice and comment, and delayed
effectiveness for this action would
prevent NMFS from implementing a
reduced trip limit in a timely manner.

A resulting delay in the curtailment of
catch rate of these five stocks may result
in less revenue for the fishing industry
and be counter to the objective of
optimum yield.

The Regional Administrator’s
authority to decrease trip limits for the
common pool to help ensure that the
common pool sub-ACL for all NE
multispecies are harvested, but not
exceeded, was considered and open to
public comment during the
development of FW 44. Therefore, any
negative effect the waiving of public
comment and delayed effectiveness may
have on the public is mitigated by these
factors.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 24, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-12785 Filed 5-24—10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
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issuance of rules and regulations. The
purpose of these notices is to give interested
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rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2008-0016]

RIN 0579-AD15

Importation of Mexican Hass
Avocados; Additional Shipping
Options

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
our regulations for the importation of
Hass avocados originating in
Michoacan, Mexico, into the United
States by adding the option to ship
avocados to the United States in bulk
shipping bins when safeguarding is
maintained from the packinghouse to
the port of first arrival in the United
States and by making it clear that the
avocados may be shipped by land, sea,
or air. We are also proposing to allow
avocados from multiple packinghouses
that participate in the avocado export
program to be combined into one
consignment. We are proposing these
actions in response to requests from the
Government of Mexico and inquiries
from a U.S. maritime port. These actions
will allow additional options for
shipping Hass avocados from Mexico to
the United States and allow Mexican
exporters to ship full container or truck
loads from multiple packinghouses
while continuing to provide an
appropriate level of protection against
the introduction of plant pests.

DATES: We will consider all comments
that we receive on or before July 26,
2010.

ADDRESSES: You may submit comments
by either of the following methods:

® Federal eRulemaking Portal: Go to
(http://www.regulations.gov/
fdmspublic/component/main?main=
DocketDetail&d=APHIS-2008-0016) to

submit or view comments and to view
supporting and related materials
available electronically.

® Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2008-0016,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS-
2008-0016.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
(http://www.aphis.usda.gov).

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737-
1236; (301) 734-0627.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart-Fruits
and Vegetables” (7 CFR 319.56-1
through 319.56-50) prohibit or restrict
the importation of fruits and vegetables
into the United States from certain parts
of the world to prevent the introduction
and dissemination of plant pests,
including fruit flies, that are new to or
not widely distributed within the
United States.

Under the regulations in § 319.56-30
(referred to below as the regulations),
fresh Hass avocado fruit grown in
approved orchards in approved
municipalities in Michoacan, Mexico,
may be imported into specified areas of
the United States after meeting the
requirements of a systems approach.
The systems approach, which is
described in the regulations, includes
surveys for pathway pests in
municipalities and orchards;
municipality, orchard, and
packinghouse certification; protection of
harvested fruit from infestation;

shipment in sealed, refrigerated trucks
or containers; and the cutting and
inspection of fruit in orchards, in
packinghouses, and at ports of entry.
The overlap of the phytosanitary
measures helps ensure the effectiveness
of the systems approach.

This systems approach has been
successful mitigating the pest risk of
Hass avocados. Between 1997 and 2006,
more than 28 million Hass avocados
from Mexico were cut open and
examined for pests. These included fruit
from wild trees, backyards, and
packinghouses and fruit selected at the
border for inspection. During this time,
only twice were pests associated with
Mexican avocados detected. In both
cases, a small avocado seed weevil,
Contrachelus perseae, was found on
backyard trees in avocados that were not
of the Hass variety. Both municipalities
where these avocados originated were
suspended from the program until
eradication actions were completed.

Due largely to the success of the
systems approach in mitigating the pest
risk associated with Hass avocados, the
Mexican Hass avocado import program
has expanded from avocados being
authorized for entry only during the
months of November through February
and only in 19 northeastern States and
the District of Columbia to its current
state, with avocados being allowed entry
year-round to all 50 States.

Given the long-term success and
stability of the Mexican avocado import
program, the national plant protection
organization (NPPO) of Mexico has
asked us to consider adjustments to the
program to two aspects of the program
in order to provide greater flexibility to
packers and shippers. These requested
adjustments, which are explained in
detail below, would allow avocados to
be shipped in bulk bins and in ship
holds rather than only overland in
boxes, and would enable shippers to
place consignments from more than one
packinghouse in a truck or shipping
container.

As a result of these requests, the
Animal and Plant Health Inspection
Service (APHIS) has reviewed the pest
risks associated with the importation of
Hass avocados originating in
Michoacan, Mexico, in bulk shipping
bins to maritime ports in the United
States, and have prepared a risk
management document summarizing
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the findings of that review.! In that
document, we conclude that as long as
proper screening or safeguarding of
exposed bulk loads and consignments
from multiple packinghouses is
maintained and the remaining
additional safeguards in the regulations
are employed, there would be no
additional pest risk involved.

We therefore propose to amend the
regulations governing the importation of
Hass avocados originating in
Michoacan, Mexico, into the United
States to include an option for the
avocados to be exported to the United
States in bulk bins, and to allow
consignments to be assembled from
multiple packinghouses under certain
conditions. The fruit would continue to
have to meet all the requirements
already set forth in the regulations. We
would also amend the regulations to
make it clear that the avocados may be
shipped by land, sea, or air.

Bulk Consignments

The regulations in § 319.56-
30(c)(3)(vii) require that the avocados be
packed in clean, new boxes or clean
plastic reusable crates. The boxes or
crates must be clearly marked with the
identity of the grower, packinghouse,
and exporter. We established these
requirements at the inception of the
avocado import program because
shipping in small, individually marked
boxes allows greater capability for
traceback in the event of a pest
detection. This method of shipping is
not efficient, however, and most fruits
and vegetables are shipped in bulk
shipping bins. The NPPO of Mexico has
asked us to allow Hass avocados
originating in Michoacan to be imported
in bulk consignments packed in large
boxes or cardboard bins.

We would amend the regulations to
add the option of packing the avocados
in bulk shipping bins. The bins would
have to be marked in the same way
currently required for the boxes or
crates.

The regulations also require that
boxes of avocados must be placed in a
refrigerated truck or refrigerated
container and remain in that truck or
container while in transit through
Mexico to the port of first arrival in the
United States. This provision protects
against the avocados becoming infested
with fruit flies while in transit.

1 The risk management document, titled
“Importation of Fresh Commercial Avocado (Persea
americana Mill var. Hass) Fruit in Bulk Shipments
from Mexico into the United States,” can be viewed
on the Regulations.gov Web site (see ADDRESSES
above for instructions for accessing
Regulations.gov) or in our reading room. A copy
may also be obtained from the person listed under
FOR FURTHER INFORMATION CONTACT.

However, because the bulk shipping
containers are open-topped, we propose
to amend the regulations to specify that
the boxes, bins, or crates would have to
be safeguarded from insects by covering
with a lid, insect-proof mesh, or by
some other barrier that prevents insects
from entering the boxes or bins. Those
safeguards would have to be intact at
the time the consignment arrives in the
United States. This will provide an
additional layer of protection against
insects of concern.

The regulations also contain an
outdated provision requiring that
between January 31, 2005, and January
31, 2007, the boxes or crates to be
marked with a statement that the
avocados are not for distribution in
California, Florida, Hawaii, Puerto Rico,
or U.S. Territories. We would remove
that sentence.

Multiple Packinghouses

The regulations in § 319.56-
30(c)(3)(viii) require that the boxes of
avocados must be placed in a
refrigerated truck or refrigerated
shipping container and remain in that
truck or container while in transit
through Mexico to the port of first
arrival in the United States. Before
leaving the packinghouse, the truck or
container must be secured by the
Mexican NPPO with a seal that will be
broken when the truck or container is
opened. Once sealed, the truck or
container must remain sealed until it
reaches the port of first arrival in the
United States.

Because of this requirement that the
truck or container be sealed at the
packinghouse and not opened until the
truck or container arrives in the United
States, shippers are precluded from
stopping at a second eligible
packinghouse to “top off” trucks or
containers that are only partially full at
the time they leave the first
packinghouse. The NPPO of Mexico has
asked us to allow avocados from
multiple packinghouses that participate
in the avocado export program to be
combined into one consignment.

In response to this request, we
propose to amend paragraph (c)(3)(viii)
of § 319.56-30 to specify that the
refrigerated truck or refrigerated
container must be secured by the
Mexican NPPO with a seal that will be
broken by the Mexican NPPO if the
truck or container is opened to have
more avocados added from another
participating packinghouse. The
refrigerated truck or refrigerated
container would then have to be
resealed by the Mexican NPPO at each
packinghouse that contributes to the
shipment and then remain unopened

until it reaches the port of first arrival
in the United States or to the port of
export for bulk shipments.

Methods of Shipping

The regulations do not specify any
particular means of conveyance that
must be used for transporting avocados
from Mexico to the United States. When
the regulations were originally
established, they did refer to shipments
moved by truck, rail, or air, but those
references were in the context of
provisions that specified where
shipments could enter the United States
and the transit corridors within the
United States through which they could
travel. Those provisions were necessary
when the distribution of the avocados
was limited to 19 northeastern States
and the District of Columbia and have
since been removed from the
regulations. Officials at the maritime
port of San Diego have expressed an
interest in receiving consignments of
Hass avocados from Mexico through
that port. We have reviewed the
regulations in light of those inquiries
and have determined that, in order to
make it clear that shipments may be
moved by land, sea, or air, we should
add references to the port of export in
Mexico in paragraph (c)(3)(viii) of
§ 319.56-30 of the regulations. That
paragraph currently begins “The boxes
must be placed in a refrigerated truck or
refrigerated container and remain in that
truck or container while in transit
through Mexico to the port of first
arrival in the United States.” We would
amend that sentence to refer to “the port
of export for consignments shipped by
air or sea or the port of first arrival in
the United States for consignments
shipped by land.” We would make a
similar change at the end of the
paragraph in the sentence that currently
refers to trucks and containers
remaining unopened until they reach
the port of first arrival in the United
States.

Miscellaneous Changes

We are also proposing to remove
paragraphs (f) and (g) of § 319.56-30 and
to redesignate paragraphs (h) and (i) of
that section as paragraphs (f) and (g).
Paragraph (f), which specifies that
avocados may enter the United States
only through ports of entry located in a
State where distribution of the fruit is
authorized, is out of date. Paragraphs (g)
and (h), which provide for inspection of
avocados at the port of arrival, are
duplicative.
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Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

This analysis examines impacts for
U.S. small entities of a proposed rule
that would allow fresh Hass avocado
originating in Michoacan, Mexico, to be
imported into the United States by
palletized bulk consignments in ship
holds and in consignments from
multiple packinghouses when
phytosanitary safeguarding is
maintained from the packinghouse to

the first maritime ports of entry in the
United States.

California produces nearly all Hass
avocado grown in the United States.2 As
shown in table 1, California’s fresh Hass
avocado production has fluctuated in
recent years, and was significantly
higher in 2006, at about 257,000 metric
tons (MT) valued at $1.6 billion. During
this same period, both U.S.
consumption and imports have trended
upward, totaling about 443,000 MT and
about 193,000 MT, respectively, in
2006. U.S. per capita consumption of
fresh avocado has shown strong growth,
from 2.2 pounds in 2002 to nearly 3.3
pounds in 2006.

The United States is a large net
importer of Hass avocado. Over the 5-
year period 2002-2006, annual imports
averaged about 172,000 MT, and exports
averaged less than 3,000 MT. During
this time, imports provided 44 percent
of U.S. consumption. Almost all fresh
Hass avocado imports come from
Mexico and Chile. As described below,
the data for the first 11 months of 2007
show an exceptionally large increase in
U.S. imports; they totaled nearly
313,000 MT, an 85 percent increase over
2006 total imports, with over 95 percent
shipped from Mexico (64.6 percent) and
Chile (30.7 percent).

TABLE 1.—U.S. AVOCADO PRODUCTION, CONSUMPTION, PRICE, EXPORTS AND IMPORTS, 2002-2006, METRIC TONS

Year Production Consumption Price Exports Imports
2002 169,523 286,686 $2,062 1,849 119,012
2003 142,271 282,224 $2,494 1,199 141,152
2004 182,604 326,308 $2,016 1,600 145,304
2005 126,622 389,498 $2,072 1,331 264,207
2006 256,858 442,960 $1,283 6,576 192,678
5-year average 175,576 345,535 $1,985 2,511 172,470
(2002-2006)

Note: Consumption is calculated by subtracting exports from production and adding imports.
Sources: Production and price data are from California Avocado Growers, Pounds and Dollars by Variety (http://www.avocado.org/growers/
poundsdollars.php) ; export and import data are from the U.S. Census Bureau, as reported by Global Trade Information Services, Inc., Country

Edition, August 2007.

Currently, avocado that meets the
requirements of a systems approach
described in § 319.56-30, may be
imported overland from Michoacan,
Mexico, into all 50 States by truck. This
proposal would amend the regulations
for the importation of Hass avocado
from Mexico into the United States by
including the option to import avocado
by palletized bulk consignments in ship
holds and to combine consignments
from multiple packinghouses when
phytosanitary safeguarding is
maintained from the packinghouse to
the first maritime port of entry in the
United States.

Mexico is the largest producer of Hass
avocado in the world (about 34 percent
of world production). Recent data show
Mexico’s production increasing from
about 897,000 MT in 2002 to about
1,072,000 MT in 2006, for an average of
about 964,500 MT. Mexico is also the
world’s largest consumer of avocado
(about 32 percent), with per capita
consumption averaging 15.6 pounds.
Mexico’s exports increased from about

2 California Avocado Growers, Pounds and
Dollars by Variety. (http://www.avocado.org/
growers/poundsdollars.php).

94,000 MT in 2002 to about 208,000 MT
in 2006, for an average of 152,000 MT.
Exports to the United States over the
same period ranged between about
39,000 MT and about 119,000 MT, and
averaged about 80,000 MT.

Not all Hass avocado produced in
Mexico is eligible to be exported to the
United States. To be eligible, the
avocado has to be produced in
municipalities that are certified as pest-
free by APHIS. Currently, APHIS has
certified 40,266 hectares in 5,293
avocado orchards for export to the
United States. Based on an average yield
of 10.36 MT per hectare, this bearing
area would yield a total of 417,160 MT.
This total is far above Mexico’s largest
recorded exports of 229,095 MT in 2005.

Mexico’s access to the U.S. Hass
avocado market has expanded step-by-
step over the past 11 years, based on
successive pest risk assessments: From
19 northeastern States, November
through February; to 32 Eastern and
Midwestern States, mid-October to mid-
April; to 47 States year-round (all except

3 California Avocado Growers, Pounds and
Dollars by Variety (http://www.avocado.org/
growers/poundsdollars.php).

California, Florida and Hawaii). In 2007,
Mexico’s Hass avocado exporters had
year-round access to all 50 States for the
first time. Mexico’s increased access has
been matched by expanding consumer
demand. Per-capita avocado
consumption increased from 1.22
pounds (total consumption of 325
million pounds) in 1996, the year before
the first major entry of Mexican
avocado, to 3.26 pounds (total
consumption of 976 million pounds) in
2006. The strong demand for Hass
avocado is reflected in the fact that,
other than for 2006, there has been no
noticeable decline in price during this
time.3

As mentioned, total U.S. imports
increased by about 85 percent during
the first 11 months of 2007, compared to
the 2006 total. This sharp increase can
be attributed to the beginning in
February 2007 of year-round market
access to all 50 States for fresh Hass
avocado from Mexico, a freeze in Chile,
and a decline in domestic production
because of wildfires in southern
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California. It is unknown whether
Mexican exports will continue at this
level when production in Chile and
California is restored to pre-freeze and
pre-wildfire levels, although Mexico’s
exporters have the capacity to do so.4

Because Mexico’s Hass avocado
exporters have year-around access to all
50 States and there is no volume
restriction, any impact of the proposed
rule on U.S. entities will be determined
by market forces of supply and demand
and the extent to which the maritime
consignments are in addition to rather
than in place of consignments by truck.
We welcome public comment that may
help us to better understand possible
effects of the rule for U.S. Hass avocado
producers.

Effects on Small Entities

The Small Business Administration
(SBA) has established guidelines for
determining which firms are to be
considered small under the Regulatory
Flexibility Act. This rule could affect
U.S. producers of fresh avocado (North
American Industry Classification
System [NAICS] 111339) and some
importers of fresh avocado. Avocado
growers are classified as small if their
annual receipts are not more than
$750,000.

According to the 2002 Census of
Agriculture (most recent data on farm
sizes), there were 4,445 farms producing
avocado in the United States. Overall,
4,332 farms (97.5 percent) had a total of
35,694 acres in avocado (about 60
percent of the total planted area) and are
considered small, with an average of
about 8.2 acres and an average annual
income of about $48,610 in 2002. The
remaining 2.5 percent of producers
planted a total of 23,568 acres (40
percent) in avocado. They had an
average of 209 acres and average annual
income of about $1,230,470. As noted,
Hass avocado exports from Michoacan,
Mexico, are currently allowed to enter
all 50 States throughout the year. Since
there is no limit to the volume that may
be shipped, market forces of supply and
demand and the extent to which the
maritime consignments are in addition
to rather than in place of consignments
by truck will determine the size of any
market effects of the rule. APHIS
welcomes public comment on the
proposed rule’s possible impacts.

Reporting, Recordkeeping and Other
Compliance Requirements

The proposed rule has no new
mandatory reporting, recordkeeping, or

4 United States Department of Agriculture/
Foreign Agricultural Service, Mexico Avocado
Annual 2007, Global Agricultural Information
Network Report Number MX7084.

other compliance requirements. U.S.
entities that may be affected by the rule
voluntarily engage in trade transactions.
Any reporting or other requirements
would be those normally associated
with the regular transactions involved
in doing business.

Duplication, Overlap, and Conflict with
Existing Rules and Regulations

APHIS has not identified any
duplication, overlap, or conflict of the
proposed rule with other Federal rules.

Alternatives

No significant alternatives were
identified that would meet the
objectives of the proposed rule.

Executive Order 12988

This proposed rule would allow Hass
avocados to be imported into the United
States from Mexico in bulk
consignments and in consignments from
multiple packinghouses when
phytosanitary safeguarding is
maintained from the packinghouse to
the first port of entry in the United
States. If this proposed rule is adopted,
State and local laws and regulations
regarding Hass avocados imported
under this rule would be preempted
while the fruit is in foreign commerce.
Fresh avocados are generally imported
for immediate distribution and sale to
the consuming public and would
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. If this proposed rule is
adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501 et
seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

2. Section 319-56.30 is amended as
follows:

a. In paragraph (c)(3)(v), by removing
the words “shipping boxes” and adding
the words “containers in which they
will be shipped” in their place.

b. In paragraph (c)(3)(vi), by removing
the words “in boxes” and adding the
words “for shipping” in their place.

c. By revising paragraphs (c)(3)(vii)
and (c)(3)(viii) to read as set forth below.

d. By removing paragraphs (f) and (g)
and redesignating paragraphs (h) and (i)
as paragraphs (f) and (g), respectively.

e. In newly redesignated paragraph
(g), by adding the words “, crates, or
bulk shipping bins” after the words
“original shipping boxes” and by
removing the words “new boxes” and
adding the words “new packaging” in
their place.

§319.56-30 Hass avocados from
Michoacan, Mexico.
* * * * *

(C) R

(3) * k%

(vii) The avocados must be packed in
clean, new boxes or bulk shipping bins,
or in clean plastic reusable crates. The
boxes, bins, or crates must be clearly
marked with the identity of the grower,
packinghouse, and exporter, and with
the statement “Not for importation or
distribution in Puerto Rico or U.S.
Territories.” The boxes, bins, or crates
must be covered with a lid, insect-proof
mesh, or other material to protect the
avocados from fruit-fly infestation prior
to leaving the packinghouse. Those
safeguards must be intact at the time the
consignment arrives in the United
States.

(viii) The packed avocados must be
places in a refrigerated truck or
refrigerated container and remain in that
truck or container while in transit
through Mexico to the port of export for
consignments shipped by air or sea or
the port of first arrival in the United
States for consignments shipped by
land. Prior to leaving the packinghouse,
the truck or container must be secured
by the Mexican NPPO with a seal that
will be broken when the truck or
container is opened. The seal may be
broken and a new seal applied by the
Mexican NPPO if the truck or container
stops at another approved packinghouse
for additional avocados meeting the
requirements of this section to be placed
in the truck or container. The seal on
the refrigerated truck or refrigerated
container must be intact at the time the
truck or container reaches the port of
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export in Mexico or the port of first
arrival in the United States.
* * * * *

Done in Washington, DC, this 20th day
of May 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-12823 Filed 5-26—10: 8:45 am|
BILLING CODE 3410-34-S

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-FV-10-0029; FV10-930-2
PR]

Tart Cherries Grown in the States of
Michigan, et al.; Increased Assessment
Rate for the 2010-2011 Crop Year for
Tart Cherries

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate established for the
Cherry Industry Administrative Board
(Board) for the 2010-2011 fiscal period
from $0.0066 to $0.0075 per pound of
assessable tart cherries. The Board
locally administers the marketing order
which regulates the handling of tart
cherries grown in Michigan, New York,
Oregon, Pennsylvania, Utah,
Washington, and Wisconsin.
Assessments upon tart cherry handlers
are used by the Board to fund
reasonable and necessary expenses of
the program. The 2010-2011 fiscal
period year begins October 1, 2010. The
assessment rate would remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
July 26, 2010.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or Internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this

rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Unit
155, 4700 River Road, Riverdale, MD
20737; telephone: (301) 734-5243, Fax:
(301) 734-5275; E-mail:
Kenneth.Johnson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 930 (7 CFR part 930),
regulating the handling of tart cherries
produced in the States of Michigan,
New York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order
provisions now in effect, tart cherry
handlers are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
proposed herein would be applicable to
all assessable tart cherries beginning
October 1, 2010, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempt therefrom. Such handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which

the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction in equity to review USDA’s
ruling on the petition, provided an
action is filed not later than 20 days
after the date of the entry of the ruling.

This rule would increase the
assessment rate established for the
Board for the 2010-2011 and
subsequent fiscal periods from $0.0066
to $0.0075 per pound of assessable tart
cherries. The 2010-2011 fiscal period
begins on October 1, 2010, and ends on
September 30, 2011.

The tart cherry marketing order
provides authority for the Board, with
the approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the Board
are producers and handlers of tart
cherries. They are familiar with the
Board’s needs and with the costs for
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

Authority to fix the rate of assessment
to be paid by each handler and for the
Board to collect such assessments
appears in § 930.41 of the order. That
section also provides that each part of
an assessment rate intended to cover
administrative costs and research and
promotional costs be identified. Section
930.48 of the order provides that the
Board, with the approval of the USDA,
may establish or provide for the
establishment of production research,
market research and development, and/
or promotional activities designed to
assist, improve, or promote the
marketing, distribution, consumption,
or efficient production of cherries. The
expense of such projects is paid from
funds collected pursuant to § 930.41
(Assessments), or from such other funds
as approved by the USDA.

For the 2006—2007 fiscal year, the
Board recommended, and USDA
approved, an assessment rate of $0.0066
per pound of tart cherries handled that
would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on January 26, 2010,
and recommended 2010-2011
expenditures of $1,665,000 and an
assessment rate of $0.0075 per pound of
tart cherries. The Board’s
recommendation was unanimous. In
comparison, last year’s budgeted
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expenses were $1,558,900. The Board
recommended that the assessment rate
be increased to cover increases in
administrative expenses. The
assessment rate has not been increased
in four years. The current assessment
rate to cover administrative costs is
$0.0016. The proposed increase would
raise the assessment rate for
administrative expenses to $0.0025. In
addition, a portion of the assessment
rate ($0.005 per pound of cherries)
would continue to fund the Board’s
research and promotion program. The
total assessment rate for 2010-2011 and
beyond would be $0.0075, an increase
of approximately 14 percent over the
current rate of $0.0066.

The major expenditures
recommended by the Board for the
2010-2011 year include $1,150,000 for
promotion, $213,000 for personnel,
$109,000 for compliance, $102,000 for
office expenses, $86,000 for Board
meetings, and $5,000 for industry
educational efforts. Budgeted expenses
for major items in 2009-2010 were
$1,150,000 for promotion, $175,900 for
personnel, $92,800 for Board meetings,
$44,200 for compliance, $58,400 for
office expenses, and $2,500 for industry
educational efforts.

In deriving the recommended
assessment rate, the Board estimated
assessable tart cherry production for the
fiscal period at 230 million pounds.
Therefore, total assessment income for
2010-2011 is estimated at $1,725,000
(230 million pounds x $0.0075). This
would be adequate to cover budgeted
expenses. Any excess funds would be
placed in the financial reserve, which is
estimated to be $267,000, well within
the approximately six months’ operating
expenses as required by § 930.42(a).

The assessment rate proposed in this
rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
available information.

Although the assessment rate would
be effective for an indefinite period, the
Board would continue to meet prior to
or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or the USDA.
Board meetings are open to the public
and interested persons may express
their views at these meetings. USDA
will evaluate Board recommendations
and other available information to
determine whether modification of the
assessment rate is needed. Further
rulemaking would be undertaken as

necessary. The Board’s 2010-2011
budget and those for subsequent fiscal
periods would be reviewed and, as
appropriate, approved by the USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)(5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the tart cherry
marketing order and approximately 600
producers of tart cherries in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. A majority of the producers
and handlers are considered small
entities under SBA’s standards.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. During the period
1997/98 through 2008/09,
approximately 96 percent of the U.S.
tart cherry crop, or 244.4 million
pounds, was processed annually. Of the
244.4 million pounds of tart cherries
processed, 61 percent was frozen, 27
percent was canned, and 12 percent was
utilized for juice and other products.

Based on National Agricultural
Statistics Service data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Bearing acreage has
declined from a high of 50,050 acres in
1987/88 to 34,650 acres in 2008/09. This
represents a 31 percent decrease in total
bearing acres. Michigan leads the nation
in tart cherry acreage with 70 percent of
the total and produces about 75 percent
of the U.S. tart cherry crop each year.

This rule would increase the
assessment rate established for the
Board for the 2010-2011 and
subsequent fiscal periods from $0.0066

to $0.0075 per pound of assessable tart
cherries. The 2010—-2011 fiscal period
begins on October 1, 2010, and ends on
September 30, 2011.

The Board discussed continuing the
existing assessment rate, but concluded
that the rate needed to be increased in
order to meet recommended expenses.
The assessment rate has not been
increased for four years.

A review of preliminary information
pertaining to the upcoming fiscal period
indicates that the grower price for tart
cherries for the 2010-2011 season could
range between $0.15 and $0.20 per
pound. Therefore, the estimated
assessment revenue for the 2010-2011
fiscal period as a percentage of total
grower revenue could be or range
between 3.75 and 5 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Board’s meeting was widely publicized
throughout the tart cherry industry and
all interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Board meetings, all entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
tart cherry handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and for other purposes. USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this regulation.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData
.doftemplate=TemplateN&
page=MarketingOrdersSmallBusiness
Guide. Any questions about the
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compliance guide should be sent to
Antoinette Carter at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is proposed to
be amended as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 930.200 is revised to read
as follows:

§930.200 Assessment rate.

On and after October 1, 2010, the
assessment rate imposed on handlers
shall be $0.0075 per pound of tart
cherries grown in the production area
and utilized in the production of tart
cherry products. Included in this rate is
$0.005 per pound of cherries to cover
the cost of the research and promotion
program and $0.0025 per pound of
cherries to cover administrative
expenses.

Dated: May 19, 2010.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-12466 Filed 5-26—10; 8:45 am]|
BILLING CODE P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Notice No. 105; Docket No. TTB-2010-
0003]

RIN 1513-AB41
Proposed Establishment of the Pine
Mountain-Mayacmas Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to establish
the 4,600-acre “Pine Mountain-
Mayacmas” American viticultural area
in portions of Mendocino and Sonoma
Counties, California. We designate
viticultural areas to allow vintners to
better describe the origin of their wines
and to allow consumers to better
identify wines they may purchase. We
invite comments on this proposed
addition to our regulations.

DATES: We must receive written
comments on or before July 26, 2010.

ADDRESSES: You may send comments on
this notice to one of the following
addresses:

e http://www.regulations.gov: Use the
comment form for this notice as posted
within Docket No. TTB—2010-0003 on
“Regulations.gov,” the Federal e-
rulemaking portal, to submit comments
via the Internet;

e Mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, P.O. Box 14412,
Washington, DC 20044—4412.

e Hand Delivery/Courier in Lieu of
Mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street, NW., Suite
200-E, Washington, DC 20005.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

You may view copies of this notice,
selected supporting materials, and any
comments we receive about this
proposal within Docket No. TTB-2010-
0003 at http://www.regulations.gov. A
direct link to this docket is posted on
the TTB Web site at http://www.ttb.gov/
wine/wine-rulemaking.shtml under
Notice No. 105. You also may view
copies of this notice, all supporting
materials, and any comments we receive
about this proposal by appointment at
the TTB Information Resource Center,
1310 G Street, NW., Washington, DC
20220. Please call 202-453-2270 to
make an appointment.

FOR FURTHER INFORMATION CONTACT: N.A.
Sutton, Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau, 925 Lakeville St., No.
158, Petaluma, CA 94952; phone 415—
271-1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,

and malt beverages. The FAA Act
requires that these regulations, among
other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the regulations
promulgated under the FAA Act.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

e Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

e Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

e Evidence relating to the geographic
features, such as climate, soils,
elevation, and physical features, that
distinguish the proposed viticultural
area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
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States Geological Survey (USGS) maps;
and

¢ A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Pine Mountain-Mayacmas Petition

Sara Schorske of Compliance Service
of America prepared and submitted a
petition on her own behalf and that of
local wine industry members to
establish the 4,600-acre Pine Mountain-
Mayacmas American viticultural area in
northern California. Located
approximately 90 miles north of San
Francisco and 5 miles north-northeast of
Cloverdale, the proposed viticultural
area surrounds much of Pine Mountain,
which rises to the east of U.S. 101 and
the Russian River, to the north of the
river’s Big Sulphur Creek tributary, and
to the immediate west of the Mayacmas
Mountains. About two-thirds of the
proposed viticultural area lies in the
extreme southern portion of Mendocino
County, with the remaining one-third
located in the extreme northern portion
of Sonoma County.

According to the petition and the
written boundary description, the
proposed Pine Mountain-Mayacmas
viticultural area is totally within the
multicounty North Coast viticultural
area (27 CFR 9.30), and it overlaps the
northernmost portions of the established
Alexander Valley viticultural area (27
CFR 9.53) and the Northern Sonoma
viticultural area (27 CFR 9.70). The
proposed area currently has 230 acres of
commercial vineyards, the petition
states, with another 150 acres under
development.

The petition states that the
distinguishing features of the proposed
Pine Mountain-Mayacmas viticultural
area include its mountainous soils,
steep topography with high elevations,
and a growing season climate that
contrasts with the climate of the
Alexander Valley floor below. Also, the
petition notes that Pine Mountain-
Mayacmas vineyards generally are
small, 5- to 20-acre plots located on flat
or gently sloping patches of ground
found within the proposed area’s steep
mountainous terrain, which contrast
with the larger vineyards found on the
valley floor.

We summarize below the supporting
evidence presented in the petition.

Name Evidence

According to the petition, the “Pine
Mountain-Mayacmas” name combines
the names of the major geographical
features found within the proposed
viticultural area and serves to locate the
proposed area within northern
California. As shown on the provided

USGS maps, the proposed viticultural
area surrounds Pine Mountain, a 3,000-
foot peak located on the western flank
of the Mayacmas Mountains in northern
Sonoma and southern Mendocino
Counties.

The northern portion of the 1998
USGS Asti, California, quadrangle map
shows Pine Mountain rising to 3,000
feet in southern Mendocino County,
near the Sonoma County line. Also, as
shown on the Asti map, Pine Mountain
Road climbs from the Cloverdale area
and marks a portion of the proposed
viticultural area’s southern boundary.

The October 2000 edition of the
California State Automobile
Association’s Mendocino and Sonoma
Coast road map shows the Mayacamas
Mountains spanning north-northwest
from approximately Mount St. Helena,
and continuing through the Pine
Mountain region to Lake Mendocino. A
1956 regional map produced by the
State of California Division of Forestry,
as provided in the petition, shows Pine
Mountain northeast of Cloverdale.

The 1982 publication, “Cloverdale
Then & Now—Being a History of
Cloverdale, California, Its Environs, and
Families,” refers to the Pine Mountain
junction and the Pine Mountain toll
road in discussing the early roads of the
region (page 3). This publication also
includes a 1942 picture of homesteaders
Hubert and George Smith on Pine
Mountain (page 6). A 1985 article in the
Redwood Rancher, “The Early Wineries
of the Cloverdale Area,” by William
Cordtz, discusses the grape growing of
Mrs. Emily Preston in the late 1800s.
The article states that the Preston
Winery “was on Pine Mountain
immediately north of the present U.S.
101 bridge north of Cloverdale.”

The petition also notes that the Pine
Mountain Mineral Water Company
bottled water from springs located on
Pine Mountain for more than 50 years,
until the mid-1900s. A copy of one of
the company’s bottle labels included in
the petition prominently displays the
“Pine Mountain” name with a tall
mountain in the background and springs
in the foreground.

As noted in the petition and as shown
on USGS maps, the Mayacmas
Mountain range covers portions of
Mendocino, Sonoma, Napa, and Lake
Counties. The Mayacmas Mountain
range divides Lake County from
Mendocino, Sonoma, and Napa
Counties, and, the petition states, the
range defines the northern side of the
Alexander Valley. According to the
petition, the mountains were named for
the Mayacmas Indians. While the name
is sometimes spelled “Mayacamas” or

“Maacama,” “Mayacmas” is the official
spelling used on USGS maps.

Noting that the name “Pine Mountain”
is commonly used throughout the
United States, the petition states that the
use of “Mayacmas” in the proposed
viticultural area’s name acts as a
geographic modifier that pinpoints the
proposed viticultural area’s northern
California location. The petitioners
believe that “California” is not an
appropriate geographical modifier for
the viticultural area’s name since there
are other Pine Mountains in California.
The USGS Geographical Names
Information System (GNIS), for
example, lists 21 additional “Pine
Mountains” in California.

The petition also notes that the
Mayacmas Mountains “are closely
associated with winegrowing” since the
range is home to many vineyards and
wineries. The Mayacmas range, the
petition states, divides the grape
growing regions of Ukiah and Clear
Lake, and borders the Alexander Valley
(27 CFR 9.53), Napa Valley (27 CFR
9.23), and Sonoma Valley (27 CFR 9.29)
viticultural areas. The petitioners
believe that “Mayacmas is an ideal
modifier” to distinguish the proposed
viticultural area “from other places with
similar names” and will “help
consumers easily ascertain its general
location.”

Boundary Evidence

According to the petition, the
proposed 4,600-acre Pine Mountain-
Mayacmas viticultural area
encompasses those portions of Pine
Mountain and its lower slopes that are
suitable for viticulture. The petition
states that the boundary was drawn in
consideration of the mountain’s varying
steepness, water availability, and solar
orientation.

The petition notes that within the
proposed Pine Mountain-Mayacmas
viticultural area vineyard development
is limited to the small, 5- to 20-acre
plots of flatter ground found within the
proposed area’s steep terrain. Limiting
factors for these mountain vineyard
operations, the petition explains,
include the needs for tractor use and
economical erosion control. The
mountain vineyards’ patchwork
arrangement, the petition continues,
contrasts to the large vineyards, some of
100 acres or more, found on the floor of
the nearby Alexander Valley.

The petition states that the south and
southwest sides of Pine Mountain,
included within the proposed area’s
boundary, have favorable growing
season solar orientation as compared
with the less sunny sides of the
mountain outside of the proposed
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boundary line. Successful viticulture
depends partially on a favorable solar
orientation to provide adequate growing

season sunshine and heat accumulation.
The petition summarizes the rationale
for the proposed Pine Mountain-

Mayacmas viticultural area boundary as
shown in the table below:

Sides of Pine Mountain in relationship to the proposed viticultural area

Viticultural considerations

North: Outside boundary line
East: Outside boundary line

South and southwest at higher elevations: Inside boundary line

South at lower elevations below Pine Mountain Road: Outside bound-

ary line.
West at higher elevations: Inside boundary line

West at lower elevations: Outside boundary line

available water.

available water.
Steep terrain.

Inadequate sun and heat.

Inadequate sun and heat.

Some gentle slopes, good sun exposure and heat accumulation, and
Steep terrain and lack of water.

Some gentle slopes, good sun exposure and heat accumulation, and

The history of grape-growing and
winemaking in the Pine Mountain
region goes back to the 19th century,
according to the petition. The 1877
“Thompson Historical Atlas Map of
Sonoma County” lists several grape
growers with vineyards on or near Pine
Mountain. These included, the petition
states, George Allen’s 2-acre vineyard on
the slopes of Pine Mountain, J.G. Rains’
10-acre vineyard, Clay Worth’s 6-acre
vineyard at the base of Pine Mountain,
and Wellington Appleton, who owned
144 acres on the mountain’s western
slopes.

About 1910, the petition states, Steve
Ratto developed a vineyard and winery
at the 1,700-foot elevation of Pine
Mountain, and the site is located inside
the southwest boundary line of the
proposed viticultural area. The winery
site is shown on a 1956 State of
California Division of Forestry map for
the region included with the petition.
The petition notes that remnants of the
old winery building are still visible and
that modern vineyards grow on the site
as well.

The petition also describes the large
vineyard and winery operation of
Hartwell and Emily Preston. The
Preston Ranch, dating back to 1869,
came to include over 1,500 acres of
land, a 10-acre vineyard, an oak
cooperage, and a large winery and wine
cellar. An October 29, 1874, article in
the Russian River Flag newspaper
lauded Preston’s “Fruit and Wine
Ranch,” and noted that it stretched from
the eastern bank of the Russian River to
the slopes of Pine Mountain. Reports
from the time state that Preston
harvested 40 tons of grapes from his
vineyards in 1889. Much of the Preston
winery’s output was used in the various
patent medicines prescribed by Emily
Preston, a well-known faith healer of the
time. According to the USGS Cloverdale
Quadrangle map and a map included in
the petition, the former Preston
vineyard lies about a mile outside of the
western boundary line of the proposed

Pine Mountain-Mayacmas viticultural
area.

Distinguishing Features

Differences in topography, climate,
and soils distinguish the proposed Pine
Mountain-Mayacmas viticultural area
from the surrounding areas, according to
the petition.

Topography

The proposed Pine Mountain-
Mayacmas viticultural area is higher in
elevation, with steeper terrain, than the
lower, flatter Alexander Valley to the
proposed viticultural area’s southwest.
Elevations within the proposed
viticultural area begin at 1,600 feet and
rise to the 3,000-foot summit of Pine
Mountain. The terrain within the
proposed viticultural area is generally
steep and mountainous. Patches of
flatter ground within this steep terrain
allow for the development of areas of
small, 5- to 20-acre vineyards.

In contrast, to the west and south, the
Alexander Valley floor rises from about
260 feet in elevation at the Russian
River and continues easterly and
upward to the foothills of Pine
Mountain and the Mayacmas
Mountains. This flatter, lower terrain
allows for the development of larger
vineyards, some 100 acres or more, with
different viticultural characteristics than
found in the small mountain vineyards.
Areas to the north and east of the
proposed viticultural area, while similar
in elevation and steepness, lack the
flatter patches of ground and water
resources needed for vineyard
development.

Climate

The distinctive growing season
climatic factors of the proposed Pine
Mountain-Mayacmas viticultural area
include limited marine fog cover,
abundant sunshine, mild diurnal
temperature changes, significant wind,
and heavy winter rainfall, according to
the petition. Quoting local growers, the
petition states that the cooler spring

climate of Pine Mountain delays the
start of vine growth by about 2 weeks,
as compared to valley vineyards. The
sunnier summer growing conditions of
the proposed viticultural area ensure
that grape harvest starts at the same time
as on the foggier valley floor. The
petition also notes that the proposed
area’s growing season climate is cooler
during the day, warmer at night,
windier, and wetter than the
surrounding, lower elevation grape
growing areas.

In support of these conclusions, the
petitioners gathered climatic data from
six regional weather stations within and
surrounding the proposed viticultural
area. These were: Cloverdale (southwest
of Pine Mountain at 333 feet), Hopland
East (north-northwest of Pine Mountain
at 1,160 feet), Hopland West (northwest
of Pine Mountain at 1,200 feet), Sanel
Valley (north-northwest of Pine
Mountain at 525 feet), Alexander Valley
(at the Seghesio Vineyards valley
weather station, south-southwest of Pine
Mountain at 350 feet), and Pine
Mountain (at the Seghesio Vineyards
mountain weather station, within the
proposed viticultural area’s boundary
line at 2,600 feet in elevation).

Fog: Despite the later start of the grape
growing season at the higher elevations
of the proposed viticultural area, the
differing elevation-based fog patterns
found on Pine Mountain allow grape
growth within the proposed viticultural
area to catch up with the earlier start of
the valley vineyards, according to local
growers. The petition states that the
heavy fog that frequently blankets the
surrounding valley floors fails to rise to
the 1,600-foot minimum elevation of the
proposed Pine Mountain-Mayacmas
viticultural area boundary line. The
petition describes the mountain as a
sunny island floating above the fog, and
the petition included pictorial
documentation of this phenomenon.

The petition states that the proposed
Pine Mountain-Mayacmas viticultural
area averages 3 to 4 hours more sunlight
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a day than the Alexander Valley during
the growing season. While the valley
remains blanketed under a heavy fog
layer until late morning and then again
later in the afternoon, the higher Pine
Mountain elevations routinely bask in
sunshine all day without fog. The extra
sunlight and resulting longer daily
period of warmth found on the higher
slopes of Pine Mountain allow grapes to
develop quickly and mature at the same
time as those grown in valley floor
vineyards.

Temperatures: During the growing
season, daytime high temperatures
within the proposed Pine Mountain-
Mayacmas viticultural area are
consistently cooler, and overnight
temperatures are consistently warmer,
than those found on the Alexander
Valley floor, according to the petition
data. The petition includes temperature
data gathered by local grape grower John
Copeland, who gathered hourly
temperature readings at several sites
within the proposed viticultural area

prior to planting his vineyards there.
The petitioners combined Mr.
Copeland’s data and that of the valley
weather stations noted above in order to
document the diurnal temperature
differences between the proposed area
and the lower valley floor. The average
temperature differences between the
higher elevations on Pine Mountain and
the lower elevations on the Alexander
Valley floor are shown in the table
below:

Region and
elevation

High temperature
°F)

Diurnal tempera-
Low terplg)erature ture variation (in

Pine Mountain (2,200 feet)
Valley Floor (225 feet)

74 60 14
84 49 35

The petition states that nights are
warmer on the slopes of Pine Mountain
mainly because cool night mountain air,
being heavier than warm air, drains off
the mountain into the valley below.
This downward nocturnal air flow
leaves the slopes of Pine Mountain
slopes relatively warmer as compared to
the cooler valley air temperatures. In
addition, the petition explains that the
marine inversion, a summer coastal
phenomenon, results from a layer of
cool, heavy, and moist marine air and
fog that slips beneath the layer of
warmer air. This cool, foggy air blankets
the Alexander Valley floor and does not
mix with the lighter, warm air above it
on the mountain slopes. This
phenomenon, the petition continues,
inverts the normal mountainous air
temperature pattern of cooler
temperatures above and warmer
temperatures below.

Wind: The proposed Pine Mountain-
Mayacmas viticultural area climate
includes stronger and more frequent
winds than those found in the valley
below, the petition explains. The
petition states that local growers report
that Pine Mountain vineyards are
naturally free of mildew, a vineyard
malady commonly found in areas with
more stagnant air.

Precipitation: The petition notes that
the proposed viticultural area receives
30 to 60 percent more rainfall than the
valley below. Southern storms often
stall over Pine Mountain and the
Mayacmas range, dropping more rain
than in other areas. Pine Mountain also
receives some upper elevation-based
snow, something unheard of on the
Alexander Valley floor below, the
petition explains.

Soils

According to the petition, the
mountain soils within the proposed
Pine Mountain-Mayacmas viticultural
area are significantly different from the
alluvial valley soils found at lower
elevations outside the proposed area.
The petition documents these
differences using United States
Department of Agriculture online soil
maps for Mendocino and Sonoma
Counties.

However, as the petition notes, the
two county soil maps use different soils
names since the two counties’ soil
surveys were conducted years apart
using different name protocols.
Specifically, the Sonoma County Soil
Survey shows that the portion of the
proposed viticultural area within that
county falls within the Los Gatos-
Hennecke-Maymen association, with the
Los Gatos soils series the predominant
soil type. The Mendocino County Soil
Survey, however, shows that the portion
of the proposed viticultural area within
that county falls within the Maymen-
Estel-Snook association.

To show that the soils within the
proposed viticultural area are generally
the same in each county, the petition
also provides descriptions of the
physical characteristics of the proposed
viticultural area’s soils. The petition
describes the parent materials of the
proposed Pine Mountain-Mayacmas
viticultural area’s soils as fractured
shale and weathered sandstone. The
petition notes that soils within the
proposed viticultural area are
mountainous types, which are generally
steep, shallow to moderately deep, and
very well to excessively well-drained.
Also, these mountain soils include large
amounts of sand and gravel. Pine
Mountain soils are generally less than 3
feet in depth, the petition continues,

with more than half at depths of 12
inches or less. In contrast, soils found
on the Alexander Valley floor and in
other lower elevation areas outside of
the proposed viticultural area are
deeper, less well-drained alluvial soils.

Overlap With Established Viticultural
Areas

The Sonoma County portion of the
proposed Pine Mountain-Mayacmas
viticultural area lies almost entirely
within the northern portion of the
established Alexander Valley
viticultural area, which, in turn, lies
within the northern portion of the
established Northern Sonoma
viticultural area. The Alexander Valley
and Northern Sonoma viticultural areas
both lie totally within the North Coast
viticultural area. While located in whole
or in part within these existing
viticultural areas, the petitioners believe
that the proposed Pine Mountain-
Mayacmas viticultural area is
distinguishable from those existing
areas.

For example, the petition states that
the 76,034-acre Alexander Valley
viticultural area largely consists of
lower elevation valley floor along the
Russian River, with vineyards located
below 600 feet, while the proposed Pine
Mountain-Mayacmas viticultural area
largely consists of mountainous terrain
located above 1,600 feet. Further, as
noted above, the petition includes
climatic data documenting the differing
valley and mountain growing season
temperatures, wind, and fog patterns
found in this region.

In addition, the petition notes that the
349,833-acre Northern Sonoma
viticultural area extends 40 miles south
from the Mendocino-Sonoma County
line to the southernmost reaches of the
Russian River Valley viticultural area
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(27 CFR 9.66) southwest of Sebastopol.
The large Northern Sonoma viticultural
area includes the Alexander Valley (27
CFR 9.53), Knights Valley (27 CFR 9.76),
Chalk Hill (27 CFR 9.52), Russian River
Valley (27 CFR 9.66), Green Valley of
Russian River Valley (27 CFR 9.57), and
Dry Creek Valley (27 CFR 9.64)
viticultural areas with their differing
microclimates and terrains. According
to the petition, the diversity of the
Northern Sonoma viticultural area
stands in contrast to the uniform climate
and terrain found within the proposed
Pine Mountain-Mayacmas viticultural
area.

The established North Coast
viticultural area lies north and
northwest of San Francisco, and
includes all of Sonoma County and
portions of Mendocino, Napa, Lake,
Solano, and Marin Counties. This very
large viticultural area’s distinguishing
features include its distinctive coastal
climate and topography. While the
proposed Pine Mountain-Mayacmas
viticultural area has a somewhat similar
climate, the petition notes, the proposed
area is small, is limited to higher
elevations, and is less foggy than the
general North Coast area’s climate.

TTB Determination

TTB concludes that the petition to
establish the 4,600-acre Pine Mountain-
Mayacmas American viticultural area
merits consideration and public
comment, as invited in this notice.

Relationship to Existing Viticultural
Areas

Alexander Valley Viticultural Area

The original Treasury Decision, T.D.
ATF-187, establishing the more than
60,000-acre Alexander Valley AVA, was
published in the Federal Register (49
FR 42719) on October 24, 1984. In the
discussion of geographical features, T.D.
ATF-187 relied on the geographical
features of the valley floor and
specifically excluded the mountainous
area to the east, primarily because these
areas were determined to have
geographical features different from
those in the established viticultural
area. T.D. ATF-187 stated that the
mountainous area has an average
rainfall of 30 to 70 inches, temperatures
of 54 to 58 degrees Fahrenheit, and a
frost-free season of 230 to 270 days but
that the valley floor has an average
rainfall of 25 to 50 inches, temperatures
of 54 to 60 degrees Fahrenheit, and a
frost-free season of 240 to 260 days.
Regarding soils, T.D. ATF-187 stated
that the mountain area to the east is
characterized primarily by the
Goulding-Toomes-Guenoc and

Henneke-Maymen associations, but the
valley floor, by the Yolo-Cortina-
Pleasanton association. TTB notes that
the temperature and frost-free season
data concerning the valley and the
mountainous area, though different, are
not so different as to be considered
significantly different.

The area in the Alexander Valley
viticultural area that also overlaps the
proposed Pine Mountain-Mayacmas
viticulture area was added in Treasury
Decision ATF-233, published in the
Federal Register (51 FR 30353) on
August 26, 1986. In discussing the
proposal to add approximately 1,536
acres to the existing Alexander Valley
viticultural area “at elevations between
1,600 feet and 2,400 feet above sea level
on Pine Mountain,” T.D. ATF-233
recognized that “the land in the area
shares similar geological history,
topographical features, soils, and
climatic conditions as adjoining land
within the previously established
boundary of the [Alexander Valley]
viticultural area.”

However, the petitioner provides
more detailed evidence regarding the
geographical features that distinguish
the entire proposed Pine Mountain-
Mayacmas viticultural area (including
the overlap area) from the greater
portion of the Alexander Valley
viticultural area. That evidence details
the significant differences between the
areas in comparable night and day
temperatures, rainfall, and soils. The
petitioner also included evidence that
the proposed Pine Mountain-Mayacmas
viticultural area climate includes
stronger and more frequent winds than
those found in the valley below.

Northern Sonoma Viticultural Area

The Alexander Valley viticultural area
is within the Northern Sonoma
viticultural area, and the area of overlap
is the same with respect to both the
Northern Sonoma and Alexander Valley
viticultural areas. In addition, the name
recognition for the Northern Sonoma
viticultural area does not extend into
the portion of the proposed Pine
Mountain Mayacmas viticultural area
beyond the boundary line for the
Alexander Valley viticultural area.
Historically, the outer boundaries of
four viticultural areas [Alexander
Valley, Dry Creek Valley, Russian River
Valley, and Knights Valley] have been
used in defining the boundary of the
Northern Sonoma viticultural area.

T.D. ATF-204, which established the
Northern Sonoma viticultural area,
states:

Six approved viticultural areas are located

entirely within the Northern Sonoma
viticultural area as follows: Chalk Hill,

Alexander Valley, Sonoma County Green
Valley, Dry Creek Valley, Russian River
Valley, and Knights Valley.

The Sonoma County Green Valley and
Chalk Hill areas are each entirely within the
Russian River Valley area. The boundaries of
the Alexander Valley, Dry Creek Valley,
Russian River Valley, and Knights Valley
areas all fit perfectly together dividing
northern Sonoma County into four large
areas. The Northern Sonoma area uses all of
the outer boundaries of those four areas with
the exception of an area southwest of the Dry
Creek Valley area and west of the Russian
River Valley area.

Note: Sonoma County Green Valley was
subsequently renamed Green Valley of
Russian River Valley.

TTB also notes that the Northern
Sonoma viticultural area has been
adjusted twice in order to maintain its
boundary as being formed by the outer
boundaries of the four areas specified in
T.D. ATF-204 (See T.D. ATF-233
published in the Federal Register on
August 26, 1986 (51 FR 30352) and T.D.
ATF-300 published in the Federal
Register on August 9, 1990 (55 FR
32400)).

North Coast Viticultural Area

In addition to what was previously
discussed in this document concerning
the North Coast viticultural area, TTB
notes that this viticultural area,
established by T.D. ATF-145, 48 FR
42973 (September 21, 1983),
encompasses approximately 40
established viticultural areas, as well as
the proposed Pine Mountain-Mayacmas
viticultural area, in northern California.
In the “Geographical Features” section,
T.D. ATF—145 states that climate is the
major factor in distinguishing the North
Coast viticultural area from surrounding
areas, and that all the areas within the
North Coast viticultural area receive
marine air and most receive fog. T.D.
ATF-145 also states that “[due] to the
enormous size of the North Coast,
variations exist in climatic features such
as temperatures, rainfall and fog
intrusion.”

The proposed Pine Mountain-
Mayacmas viticultural area shares the
basic geographical feature of North
Coast, marine air that results in greater
amounts of rain in the proposed
viticultural area. However, the proposed
viticultural area is much more uniform
in its geographical features than the
North Coast viticultural area. In this
regard, T.D. ATF-145 specifically states,
“approval of this viticultural area does
not preclude approval of additional
areas, either wholly contained with the
North Coast, or partially overlapping the
North Coast * * * the smaller
viticultural areas tend to be more
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uniform in their geographical and
climatic characteristics * * *.”

Boundary Description

See the narrative boundary
description of the petitioned-for
viticultural area in the proposed
regulatory text published at the end of
this notice.

Maps
The petition included the required

maps, and we list them below in the
proposed regulatory text.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. If we
establish this proposed viticultural area,
its name, “Pine Mountain-Mayacmas,”
will be recognized as a name of
viticultural significance under 27 CFR
4.39(1)(3). The text of the proposed
regulation clarifies this point.

If this proposed regulatory text is
adopted as a final rule, wine bottlers
using “Pine Mountain-Mayacmas” in a
brand name, including a trademark, or
in another label reference as to the
origin of the wine, will have to ensure
that the product is eligible to use the
full name of the viticultural area as an
appellation of origin. Additionally, TTB
wishes to clarify that if this viticultural
area is established as the “Pine
Mountain-Mayacmas” viticultural area,
this establishment would preclude the
use of an alternate spelling, such as
“Pine Mountain-Mayacamas,” as the
name of the viticultural area on a wine
label. It would also preclude the use of
an alternate spelling, such as “Pine
Mountain-Mayacamas,” in a brand
name, including a trademark, or in
another label reference as to the origin
of the wine unless the product were
eligible to use the established name of
the viticultural area as an appellation of
origin. For a wine to be labeled with a
viticultural area name or with a brand
name that includes a viticultural area
name or other term specified as having
viticultural significance, at least 85
percent of the wine must be derived
from grapes grown within the area
represented by that name or other term,
and the wine must meet the other
conditions listed in 27 CFR 4.25(e)(3). If
the wine is not eligible for labeling with
the viticultural area name or other
viticulturally significant term and that
name or term appears in the brand
name, then the label is not in
compliance and the bottler must change
the brand name and obtain approval of
a new label. Similarly, if the viticultural
area name or other term of viticultural

significance appears in another
reference on the label in a misleading
manner, the bottler would have to
obtain approval of a new label.
Accordingly, if a previously approved
label uses the name “Pine Mountain-
Mayacmas” for a wine that does not
meet the 85 percent standard, the
previously approved label will be
subject to revocation upon the effective
date of the approval of the Pine
Mountain-Mayacmas viticultural area.

Different rules apply if a wine has a
brand name containing a viticultural
area name or other viticulturally
significant term that was used as a
brand name on a label approved before
July 7, 1986. See 27 CFR 4.39(i)(2) for
details.

Public Participation

Comments Invited

We invite comments from interested
members of the public on whether we
should establish the proposed Pine
Mountain-Mayacmas viticultural area.
We are interested in receiving
comments on the sufficiency and
accuracy of the name, boundary,
climate, soils, and other required
information submitted in support of the
petition.

In addition, given the proposed Pine
Mountain-Mayacmas viticultural area’s
location within the multicounty North
Coast viticultural area and its overlap
with the Alexander Valley and Northern
Sonoma viticultural areas, we are
interested in receiving comments on
whether the evidence submitted in the
petition regarding the distinguishing
features of the proposed viticultural area
sufficiently differentiates it from those
existing viticultural areas, and, in
general, whether the evidence submitted
warrants the establishment of the
proposed viticultural area within the
existing North Coast viticultural area
and portions of the Alexander Valley
and Northern Sonoma viticultural areas.

Further, we note that the petitioner
provides detailed evidence regarding
the geographical features that
distinguish the entire proposed Pine
Mountain-Mayacmas viticultural area
(including the overlap area) from the
greater portion of the Alexander Valley
viticultural area. We are interested in
receiving comments on whether
approval of the proposed viticultural
area with the overlap is appropriate.
That is, are the geographical features of
the proposed viticultural area
sufficiently different from those of the
Alexander Valley viticultural area so
that overlap is inappropriate, or are
there geographical features of the
proposed viticultural area that are

sufficiently similar to those of the
Alexander Valley viticultural area so
that overlap is appropriate? We are also
interested in comments, based on any
asserted lack of sufficient similarity
between geographical features of the
proposed viticultural area and those of
the Alexander Valley viticultural area,
on whether the potential overlap with
the Alexander Valley and Northern
Sonoma viticultural areas should be
avoided by curtailing both the
Alexander Valley and Northern Sonoma
viticultural areas so that these existing
viticultural areas would merely border
on rather than overlap the proposed
Pine Mountain-Mayacmas viticultural
area, or whether both the Alexander
Valley and Northern Sonoma
viticultural areas should be extended to
completely encompass the new area.
Please provide any available specific
information in support of your
comments.

Because “Mayacmas” and
“Mayacamas” are alternate spellings of
the same name, we are interested in any
comments concerning whether “Pine
Mountain-Mayacmas” should be the
name of this viticultural area or should
the name be “Pine Mountain-
Mayacamas”. Additionally, because of
the potential impact of the
establishment of the proposed Pine
Mountain-Mayacmas viticultural area
on wine labels that include the term
“Pine Mountain-Mayacmas” or an
alternate spelling, such as “Pine
Mountain-Mayacamas” as discussed
above under Impact on Current Wine
Labels, we are particularly interested in
comments regarding whether there will
be a conflict between either of these
terms and currently used brand names.
If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
negative economic impact that approval
of the proposed viticultural area will
have on an existing viticultural
enterprise. We are also interested in
receiving suggestions for ways to avoid
any conflicts, for example, by adopting
a modified or different name for the
viticultural area.

Submitting Comments

You may submit comments on this
notice by using one of the following
three methods:

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form linked to this notice in
Docket No. TTB-2010-0003 on
“Regulations.gov,” the Federal e-
rulemaking portal, at http://
www.regulations.gov. A link to the
docket is available under Notice No. 105
on the TTB Web site at http://
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www.tth.gov/wine/wine-
rulemaking.shtml. Supplemental files
may be attached to comments submitted
via Regulations.gov. For information on
how to use Regulations.gov, click on the
site’s Help or FAQ tabs.

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, P.O. Box 14412, Washington,
DC 20044—4412.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street, NW., Suite 200-E, Washington,
DC 20005.

Please submit your comments by the
closing date shown above in this notice.
Your comments must reference Notice
No. 105 and include your name and
mailing address. Your comments also
must be made in English, be legible, and
be written in language acceptable for
public disclosure. We do not
acknowledge receipt of comments, and
we consider all comments as originals.

If you are commenting on behalf of an
association, business, or other entity,
your comment must include the entity’s
name as well as your name and position
title. If you comment via
Regulations.gov, please include the
entity’s name in the “Organization”
blank of the comment form. If you
comment via postal mail, please submit
your entity’s comment on letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
that is inappropriate for public
disclosure.

Public Disclosure

On the Federal e-rulemaking portal,
Regulations.gov, we will post, and the
public may view, copies of this notice,
selected supporting materials, and any
electronic or mailed comments we
receive about this proposal. A direct
link to the Regulations.gov docket
containing this notice and the posted
comments received on it is available on
the TTB Web site at http://www.ttb.gov/
wine/wine-rulemaking.shtml under
Notice No. 105. You may also reach the
docket containing this notice and the
posted comments received on it through

the Regulations.gov search page at http:
//www.regulations.gov.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including e-mail addresses.
We may omit voluminous attachments
or material that we consider unsuitable
for posting.

You and other members of the public
may view copies of this notice, all
related petitions, maps and other
supporting materials, and any electronic
or mailed comments we receive about
this proposal by appointment at the TTB
Information Resource Center, 1310 G
Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- x 11-inch page. Contact our
information specialist at the above
address or by telephone at 202—-453—
2270 to schedule an appointment or to
request copies of comments or other
materials.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866. Therefore, it
requires no regulatory assessment.

Drafting Information

Nancy Sutton of the Regulations and
Rulings Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27,
chapter 1, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

2. Subpart C is amended by adding
§9. toread as follows:

§9.  Pine Mountain-Mayacmas.

(a) Name. The name of the viticultural
area described in this section is “Pine
Mountain-Mayacmas”. For purposes of
part 4 of this chapter, “Pine Mountain-
Mayacmas” is a term of viticultural
significance.

(b) Approved maps. The three United
States Geological Survey 1: 24,000 scale
topographic maps used to determine the
boundary of the Pine Mountain-
Mayacmas viticultural area are titled:

(1) Asti Quadrangle—California, 1998;

(2) Cloverdale Quadrangle—
California, 1960, photoinspected 1975;
and

(3) Highland Springs Quadrangle—
California, 1959, photorevised 1978.

(c) Boundary. The Pine Mountain-
Mayacmas viticultural area is located in
Sonoma and Mendocino Counties,
California. The boundary of the Pine
Mountain-Mayacmas viticultural area is
as described below:

(1) The beginning point is on the Asti
map at the intersection of Pine
Mountain Road and the Sonoma-
Mendocino County line, section 35,
T12N, R10W. From the beginning point,
proceed southwesterly on Pine
Mountain Road to its intersection with
a light duty road known locally as Green
Road, section 33, T12N, R10W; then

(2) Proceed northerly on Green Road
approximately 500 feet to its first
intersection with the 1,600-foot contour
line, section 33, T12N, R10W; then

(3) Proceed northwesterly along the
meandering 1,600-foot contour line,
crossing onto the Cloverdale map in
section 32, T12N, R10W, and continue
to the contour line’s intersection with
the Sonoma-Mendocino County line at
the northern boundary of section 31,
T12N, R10W; then

(4) Proceed northeasterly along the
meandering 1,600-foot contour line to
its intersection with the intermittent
Ash Creek, section 29, T12N, R10W;
then

(5) Proceed northeasterly in a straight
line, crossing onto the Asti map, to the
unnamed 2,769-foot peak located south
of Salty Spring Creek, section 20, T12N,
R10W; then

(6) Continue northeasterly in a
straight line, crossing onto the Highland
Springs map, to the unnamed 2,792-foot
peak in the northeast quadrant of
section 21, T12N, R10W; then

(7) Proceed east-southeasterly in a
straight line, crossing onto the Asti map,
to the unnamed 2,198-foot peak in
section 23, T12N, R10W; and then
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(8) Proceed south-southeasterly in a
straight line, returning to the beginning
point.

Signed: May 24, 2010.

John J. Manfreda,

Administrator.

[FR Doc. 201012868 Filed 5-26-10; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2009-0803]

RIN 1625-AA09

Drawbridge Operation Regulation;
Oakland Inner Harbor Tidal Canal,

Oakland/Alameda, CA, Schedule
Change

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
modify the drawbridge operation
regulation for the Alameda County and
the Army Corps of Engineers owned
drawbridges across Oakland Inner
Harbor Tidal Canal, between Oakland
and Alameda, California so that four
hours advance notice for openings
would be required from the waterway
user to the bridge owner, between the
hours 4:30 p.m. and 9 a.m. daily. With
the exception of Federal Holidays,
openings at all other times would be on
signal except during interstate rush
hours, 8 a.m. to 9 a.m. and 4:30 p.m. to
6:30 p.m., Monday through Friday,
when the drawbridges need not be
opened for vessels. However, the draws
would open during the above closed
periods for vessels which must, for
reasons of safety, move on a tide or
slack water, if at least four hours
advance notice is given. The proposed
rule is requested by Alameda County to
reduce the bridge staffing requirements
during periods of reduced openings.

DATES: Comments and related material
must reach the Coast Guard on or before
August 25, 2010.

ADDRESSES: You may submit comments
identified by the Coast Guard docket
number USCG-2009-0803 using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey

Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—-9329.

To avoid duplication, please use only
one of these methods. See the “Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail David H. Sulouff,
Chief, Bridge Section, Waterways
Management Branch, 11th Coast Guard
District, telephone 510-437-3516,
e-mail address
David.H.Sulouff@USCG.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0803),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (http://
www.regulations.gov), or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered received by the Coast Guard
when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an e-mail address, or a
phone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rules” and insert
“USCG-2009-0803” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit them by
mail and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
the rule based on your comments.

A request for comments has been
published in the Coast Guard Local
Notice to Mariners. All comments
received will be included for the record
in the electronic docket “USCG—2009—
0803”.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “ USCG-2009-
0803” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit either the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
using one of the four methods under
ADDRESSES. Please explain why one
would be beneficial. If we determine
that one would aid this rulemaking, we
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will hold one at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

The proposed rule would change the
existing regulation. The existing
regulation is found at 33 CFR 117.181
and delineates the following operating
scheme: The draws of the Alameda
County highway drawbridges at Park
Street, mile 5.2; Fruitvale Avenue, mile
5.6; and High Street, mile 6.0; and the
U.S. Army Corps of Engineers railroad
drawbridge, mile 5.6 at Fruitvale
Avenue, shall open on signal; except
that, from 8 a.m. to 9 a.m. and 4:30 p.m.
to 6:30 p.m. Monday through Friday
except Federal holidays, the draws need
not be opened for the passage of vessels.
However, the draws shall open during
the above closed periods for vessels
which must, for reasons of safety, move
on a tide or slack water, if at least two
hours notice is given.

The proposed rule is requested by
Alameda County to reduce the bridge
staffing requirements during periods of
reduced openings. The proposed rule is
as follows: The draws of the Alameda
County highway drawbridges at Park
Street, mile 5.2; Fruitvale Avenue, mile
5.6; and High Street, mile 6.0; and the
U.S. Army Corps of Engineers railroad
drawbridge, mile 5.6 at Fruitvale
Avenue, shall open on signal between
the hours of 9 a.m. and 4:30 p.m. and
upon 4 hours advance notice between
the hours 4:30 p.m. and 9 a.m. During
Interstate rush hours, 8 a.m. to 9 a.m.
and 4:30 p.m. to 6:30 p.m., Monday
through Friday, except Federal holidays,
the draws need not be opened for the
passage of vessels. However, the draws
shall open during the above rush hour
periods for vessels which must, for
reasons of safety, move on a tide or
slack water, if at least four hours notice
is given to the bridge owner. For the
four hour advance notice requirement,
waterway users may contact the
Fruitvale Avenue drawbridge operator
via telephone at (510) 533-7858 or
VHF-FM marine radio, or by contacting
the bridge operator during daytime
bridge operating hours.

In support of their request for the
regulation change, Alameda County
provided the operating logs from the
drawbridges to demonstrate a decrease
in drawbridge openings for vessels over
at least a 2 year period of time. The
material submitted by the bridge owner
will be entered in the electronic docket
for the record.

The waterway traffic at this location
is comprised of commercial,
recreational, search and rescue, law
enforcement and disaster response

vessels, and if necessary dredging,
construction and salvage equipment,
presently capable of circumnavigating
the island of Alameda, CA, contingent
upon tidal influences and vessel drafts.
The Oakland Inner Harbor Tidal Canal
is a lateral extension of San Francisco
Bay.

Discussion of Proposed Rule

The Coast Guard proposes to amend
33 CFR part 117 by amending § 117.181
for the Oakland Inner Harbor Tidal
Canal. In addition to the existing rush
hour periods when the drawbridges
need not open for vessels, the revised
language of the section would require
the bridges to open on signal between
the hours of 4:30 p.m. and 9 a.m daily,
provided four hours advance notice is
given from vessel operators to Alameda
County for drawbridge operation. For
the four hour advance notice
requirement, waterway users may
contact the Fruitvale Avenue
drawbridge operator via telephone at
(510) 533-7858 or VHF-FM marine
radio, or by contacting the bridge
operator during daytime bridge
operating hours. This would include
vessels which must, for reasons of
safety, move on a tide or slack water. At
all other times the drawbridges will be
required to open on signal for the safe
passage of vessels.

The Coast Guard policy regarding the
promulgation of drawbridge operation
regulations requires that no regulation
shall be implemented for the sole
purpose of saving the bridge owner the
cost to operate a bridge, nor to save wear
and tear mechanically on a bridge. It is
the bridge owner’s statutory and
regulatory responsibility to provide the
necessary drawbridge tenders for the
safe and prompt opening of a bridge and
to maintain drawbridges in good
operating condition.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. This
conclusion is based upon the fact that
the proposed drawbridge regulation

change would only implement the
advance notice times for bridge
openings between the hours of 4:30 p.m.
and 9 a.m. and for vessels which must,
for reasons of safety, move on a tide or
slack water, and the navigational
impacts would be negligible. The Coast
Guard determination to approve or deny
the bridge owners request will be based
upon the ability of the proposed
regulation to meet the reasonable needs
of navigation and not the cost to the
bridge owner. A test of the proposed
drawbridge operating regulation may be
used by the Coast Guard to evaluate the
actual impacts, during the appropriate
navigational season timeframe, prior to
making a final determination on the
proposal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this proposed
rule would have a significant economic
impact on a substantial number of small
entities. The term “small entities”
comprises small businesses, not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard requests comments
to determine if this proposed rule would
have a significant economic impact on
a substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how, and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact David
Sulouff, Chief, Bridge Section,
Waterways Management Branch, 11th
Coast Guard District, at (510) 437—3516.
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.
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Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship

between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of
Information and Regulatory Affairs has
not designated this as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Commandant Instruction
M16475.1D which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment because it
simply promulgates the operating
regulations or procedures for
drawbridges. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

2. Revise §117.181 to read as follows:

§117.181
Canal.
The draws of the Alameda County
highway drawbridges at Park Street,
mile 5.2; Fruitvale Avenue, mile 5.6;
and High Street, mile 6.0; and the U.S.
Army Corps of Engineers railroad
drawbridge, mile 5.6 at Fruitvale
Avenue, shall open on signal between
the hours of 9 a.m. and 4:30 p.m. and
upon 4 hours advance notice between
the hours 4:30 p.m. and 9 a.m. During
Interstate rush hours, 8 a.m. to 9 a.m.
and 4:30 p.m. to 6:30 p.m., Monday
through Friday, except Federal holidays,
the draws need not be opened for the
passage of vessels. However, the draws
shall open during the above rush hour
periods for vessels which must, for
reasons of safety, move on a tide or
slack water, if at least four hours notice
is given to the bridge owner. For the
four hour advance notice requirement;
waterway users may contact the
Fruitvale Ave drawbridge operator via
telephone at (510) 533-7858 or VHF—
FM marine radio, or by contacting the
bridge operator during daytime bridge
operating hours.

Dated: May 12, 2010.
J.R. Castillo,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 2010-12737 Filed 5-26-10; 8:45 am]
BILLING CODE 9110-04-P

Oakland Inner Harbor Tidal

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2009-0316]
RIN 1625—-AA87

Security Zones; Sabine Bank Channel,
Sabine Pass Channel and Sabine-
Neches Waterway, TX

AGENCY: Coast Guard, DHS.
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ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish moving security zones for
certain vessels for which the Captain of
the Port, Port Arthur deems enhanced
security measures are necessary. In
addition, the Coast Guard proposes a
100-foot security zone around LNG
carriers while they are moored at the
Golden Pass LNG facility in Sabine, TX
and/or the Sabine Pass LNG facility
located in Cheniere, LA.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 28, 2010.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0316 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M=30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or e-mail Mr. Scott Whalen,
Marine Safety Unit Port Arthur, Coast
Guard; telephone 409-719-5086, e-mail
scott.k.whalen@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0316),

indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2009-0316” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8%; by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2009—
0316” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008 issue of the
Federal Register (73 FR 3316).

Public Meeting

At this time, we do not plan to hold
a public meeting, but you may submit
a request for one using one of the four
methods specified under ADDRESSES.
Please explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Heightened awareness of potential
terrorist acts requires enhanced security
of our ports, harbors, and vessels. To
enhance security, the Captain of the
Port, Port Arthur proposes to establish
security zones around certain vessels.
These security zones are needed to
safeguard the vessels, the public, and
the surrounding area from sabotage or
other subversive acts, accidents, or other
events of a similar nature.

Due to the potential for terrorist
attacks, this proposed rule would allow
the Captain of the Port to create fixed
security zones around moored LNG
carriers and moving security zones
around certain vessels as deemed
necessary. By limiting access to these
areas, the Coast Guard is reducing
potential methods of attack on these
vessels, and potential use of the vessels
to launch attacks on waterfront facilities
and adjacent population centers located
within the Captain of the Port, Port
Arthur zone. Vessels having a need to
enter these security zones must obtain
permission from the Captain of the Port
or his designated representative prior to
entry.

Discussion of Proposed Rule

The Coast Guard proposes to establish
moving security zones for certain
vessels, for which the Captain of the
Port deems enhanced security measures
are necessary. Mariners will be notified
of the activation of a moving security
zone by Broadcast Notice to Mariners.
Active moving security zones may also
be identified by the presence of escort
vessels displaying flashing blue law
enforcement lights.

The moving security zones would be
activated for certain vessels within the
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Captain of the Port zone commencing at
U.S. territorial waters through Sabine
Bank Channel, Sabine Pass Channel and
the Sabine-Neches Waterway, extending
from the surface to the bottom. These
moving security zones would extend
channel edge to channel edge on the
Sabine Bank and Sabine Pass Channel
and shoreline to shoreline on the
Sabine-Neches Waterway, 2 miles ahead
and 1 mile astern of the designated
vessels while in transit. Meeting,
crossing or overtaking situations are not
permitted within the security zone
unless specifically authorized by the
Captain of the Port.

In addition, the Coast Guard proposes
a 100-foot security zone around LNG
carriers while they are moored at the
Golden Pass LNG facility in Sabine, TX
and/or the Sabine Pass LNG facility
located in Cheniere, LA.

These proposed security zones would
be part of a comprehensive port security
regime designed to safeguard human
life, vessels, and waterfront facilities
against sabotage or terrorist attacks.

All vessels not exempted under
paragraph (b) of the proposed section
165.819 would be prohibited from
entering or remaining in these security
zones unless authorized by the Captain
of the Port, Port Arthur or his
designated representative. For
authorization to enter the proposed
security zones, vessels could contact the
Captain of the Port’s on-scene
representative or Vessel Traffic Service
Port Arthur on VHF Channel 01A or
65A, by telephone at (409) 719-5070, or
by facsimile at (409) 719-5090.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary. The basis of this finding is
that the proposed fixed security zones
around moored LNG carriers would be
of limited size and duration and the
affected area would not hinder or delay
regular vessel traffic. The moving

security zone wound be limited and
would not create undue delay to vessel
traffic because vessel traffic may request
permission to enter the zone from the
Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This proposed rule would affect
the following entities, some of which
might be small entities: The owners or
operators of vessels intending to transit
through the fixed or moving security
zones. The proposed fixed security
zones would be of limited size and
duration and the affected area would
not hinder or delay regular vessel traffic;
The proposed rule for moving security
zone would not create undue delay to
vessel traffic because vessel traffic may
request permission to enter the zone. If
you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Scott
Whalen, Marine Safety Unit Port Arthur,
Coast Guard; telephone (409) 719-5086,
e-mail scott.k.whalen@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this proposed rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
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more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. This proposed rule
involves establishing security zones.
Therefore, this rule would be

categorically excluded under Figure
2-1, paragraph (34)(g) of Commandant
Instruction M16475.1D, which
addresses regulations establishing,
disestablishing, or changing Regulated
Navigation Areas and security or safety
zones. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. Add new § 165.819 to read as
follows:

§165.819 Security Zone; Sabine Bank
Channel, Sabine Pass Channel and Sabine-
Neches Waterway, TX.

(a) Location.

(1) The following areas are designated
as fixed security zones: All waters
within a 100-feet radius of LNG carriers
moored at:

(i) Golden Pass LNG facility located in
Sabine, TX, in position 29°45'52” N
093°55’25” W; and/or

(ii) Sabine Pass LNG facility located
in Cheniere, LA, in position 29°44’31” N
093°5218” W.

(2) The following areas are designated
as moving security zones: All waters of
the Captain of the Port, Port Arthur
Zone commencing at U.S. territorial
waters and extending from the surface
to the bottom, channel edge to channel
edge on the Sabine Bank and Sabine
Pass Channels and shoreline to
shoreline on the Sabine-Neches
Waterway, 2 miles ahead and 1 mile
astern of certain designated vessels
while in transit within in the Captain of
the Port, Port Arthur zone. Mariners
would be notified of designated vessels
by Broadcast Notice to Mariners and the
presence of escort vessels displaying
flashing blue law enforcement lights.

(b) Regulations.

(1) Entry into or remaining in a fixed
security zone described in paragraph
(a)(1) of this section is prohibited for all
vessels except:

(i) Commercial vessels operating at
waterfront facilities within these zones;

(ii) Commercial vessels transiting
directly to or from waterfront facilities
within these zones;

(iii) Vessels providing direct
operational or logistical support to
commercial vessels within these zones;

(iv) Vessels operated by the
appropriate port authority or by
facilities located within these zones;
and

(v) Vessels operated by federal, state,
county, or municipal law enforcement
agencies.

(2) Entry into or remaining in a
moving security zone described in
paragraph (a)(2) of this section is
prohibited for all vessels except:

(i) Moored vessels or vessels anchored
in a designated anchorage area. A
moored or an anchored vessel in a
security zone described in paragraph
(a)(2) of this section must remain
moored or anchored unless it obtains
permission from the Captain of the Port
to do otherwise;

(ii) Commercial vessels operating at
waterfront facilities located within the
zone;

(iii) Vessels providing direct
operational support to commercial
vessels within a moving security zone;

(iv) Vessels operated by federal, state,
county, or municipal law enforcement
agencies.

(3) Meeting, crossing or overtaking
situations are not permitted within the
security zone described in paragraph
(a)(2) of this section unless specifically
authorized by the Captain of the Port.

(4) Other persons or vessels requiring
entry into security zones described in
this section must request permission
from the Captain of the Port, Port Arthur
or designated representative.

(5) To request permission to enter a
security zone described in this section,
contact Vessel Traffic Service Port
Arthur on VHF Channel 01A or 65A; by
telephone at (409) 719-5070; by fax at
(409) 719-5090; or contact the Captain
of the Port’s designated on-scene patrol
vessel on VHF channel 13 or 16.

(6) All persons and vessels within a
security zone described in this section
must comply with the instructions of
the Captain of the Port, Port Arthur,
designated on-scene U.S. Coast Guard
patrol personnel or other designated
representatives. Designated on-scene
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the U.S. Coast Guard.
Designated representatives include
federal, state, local and municipal law
enforcement agencies.
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Dated: April 22, 2010.
J.J. Plunkett,

Captain, U.S. Coast Guard, Captain of the
Port, Port Arthur.

[FR Doc. 2010-12738 Filed 5-26—-10; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-0AR-2009-0612-200914(b);
FRL-9155-4]

Approval and Promulgation of Air
Quality Implementation Plans: Florida;
Approval of Section 110(a)(1)
Maintenance Plan for the 1997 8-Hour
Ozone Standard for the Jacksonville,
Tampa Bay, and Southeast Florida
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Florida State
Implementation Plan (SIP) concerning
the maintenance plans addressing the
1997 8-hour ozone standards for the
Jacksonville, Tampa Bay, and Southeast
Florida 1997 8-hour ozone attainment
areas in Florida, hereafter referred to as
the “Jacksonville Area,” “Tampa Bay
Area,” and “Southeast Florida Area,”
respectively. The Jacksonville Area is
comprised of Duval County; the Tampa
Bay Area comprises Hillsborough and
Pinellas Counties; and the Southeast
Florida Area comprises Broward, Dade,
and Palm Beach Counties. These
maintenance plans were submitted to
EPA on July 2, 2009, by the State of
Florida, through the Florida Department
of Environmental Protection, and ensure
the continued attainment of the 1997 8-
hour ozone national ambient air quality
standards (NAAQS) through the year
2014 in the Jacksonville, Tampa Bay,
and Southeast Florida Areas. EPA is
proposing to approve the SIP revisions
pursuant to section 110 of the Clean Air
Act. These maintenance plans appear to
meet all the statutory and regulatory
requirements, and are consistent with
EPA’s guidance. On March 12, 2008,
EPA issued revised ozone standards. On
September 16, 2009, EPA announced it
would reconsider the 2008 NAAQS for
ozone and proposed a new schedule for
designations for a reconsidered
standard. EPA published a proposed
rulemaking on January 19, 2010, for
reconsideration of the 2008 NAAQS,
and expects to finalize the reconsidered
NAAQS by August 2010. The current
proposed action, however, is being

taken to address requirements under the
1997 8-hour ozone standards.
Requirements for the Jacksonville,
Tampa Bay, and Southeast Florida
Areas under the 2010 reconsidered
ozone standards will be addressed in
the future.

DATES: Written comments must be
received on or before June 28, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2009-0612, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-OAR-2009-0612,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Please see the direct final rule which is
located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Twunjala Bradley, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. The
telephone number is (404) 562—9352.
Ms. Bradley can also be reached via
electronic mail at
bradley.twunjala@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules Section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no

further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Incorporation by reference,
Ozone, Nitrogen dioxides, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: May 11, 2010.

Beverly H. Banister,
Acting Regional Administrator, Region 4.
[FR Doc. 2010-12659 Filed 5-26-10; 8:45 am|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

42 CFR Part 84
[Docket Number NIOSH-0137]
RIN 0920-AA33

Total Inward Leakage Requirements
for Respirators

AGENCY: The National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control and Prevention (CDC),
Department of Health and Human
Services (HHS).

ACTION: Notice of public meeting.

SUMMARY: The National Institute for
Occupational Safety and Health
(NIOSH) of the Centers for Disease
Control and Prevention (CDC), will hold
a second public meeting concerning the
proposed rule for Total Inward Leakage
Requirements for Respirators that was
published in the Federal Register on
Friday, October 30, 2009 (74 FR 56141).
The purpose of the meeting is to allow
participants to make presentations to
NIOSH, share results of any new
research that may be available or in
process in the area of filtering facepiece
or other half-mask respirator inward
leakage measurement, and offer any
additional comments on the anticipated
economic impact of the proposed rule.

Public Meeting Time and Date: 8:30
a.m.—4 p.m. EDT, or after the last public
commenter has spoken, whichever is
earlier, July 29, 2010.
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Place: The Marriot Inn and
Conference Center UMUC, 3501
University Boulevard E., Hyattsville,
MD 20783.

FOR FURTHER INFORMATION CONTACT:
Jonathan V. Szalajda, NIOSH, National
Personal Protective Technology
Laboratory (NPPTL), Post Office Box
18070, 626 Cochrans Mill Road,
Pittsburgh, Pennsylvania 15236,
telephone (412) 3865200, facsimile
(412) 386—4089, e-mail zfxi@cdc.gov.

SUPPLEMENTARY INFORMATION:
I. Background

The Department of Health and Human
Services published a proposed rule on
the Total Inward Leakage Requirements
for Respirators on Friday, October 30,
2009 (74 FR 56141).

NIOSH held a public meeting on the
proposed rule on December 3, 2009, at
which time commenters asked for an
extension of the comment period in
order to evaluate the feasibility and cost
associated with the proposed rule.
NIOSH subsequently published an
extension of the comment period to
March 30, 2010 in the Federal Register
on December 17, 2009 (74 FR 66935).

During the comment period, several
commenters requested a further
extension of the comment period in
order to conduct tests and prepare
responses. On April 20, 2010, NIOSH
responded by reopening the docket for
comments until September 30, 2010 (75
FR 20546).

II. Public Meeting

NIOSH will hold a second public
meeting on the proposed rule, on the
date and time listed above to allow
commenters to present their findings
and ongoing activities.

Requests to make presentations at the
public meeting should be mailed to the
NIOSH Docket Office, Robert A. Taft
Laboratories, MS—C34, 4676 Columbia
Parkway, Cincinnati, OH 45226.
Requests may also be submitted by
telephone (513) 533-8611, facsimile
(513) 533-8285, or e-mailed to
niocindocket@cdc.gov. All requests to
present should contain the name,
address, telephone number and relevant
business affiliations of the presenter,
and the approximate time requested for
the presentation. Oral presentations
should be limited to 15 minutes.

After reviewing the requests for
presentations, NIOSH will notify the
presenter that his/her presentation is
scheduled. If a participant is not in
attendance when his/her presentation is
scheduled to begin, the remaining
participants will be heard in order. After
the last scheduled speaker is heard,

participants who missed their assigned
times may be allowed to speak, limited
by time available. Attendees who wish
to speak but did not submit a request for
the opportunity to make a presentation
may be given this opportunity after the
scheduled speakers are heard, at the
discretion of the presiding officer and
limited by time available.

This meeting will also be using
Audio/LiveMeeting Conferencing,
remote access capabilities where
interested parties may listen in and
review the presentations over the
Internet simultaneously. Parties
remotely accessing the meeting will
have the opportunity to comment
during the open comment period. To
register to use this capability, please
contact the National Personal Protective
Technology Laboratory (NPPTL), Policy
and Standards Development Branch,
Post Office Box 18070, 626 Cochrans
Mill Road, Pittsburgh, PA 15236,
telephone (412) 386-5200, facsimile
(412) 386—4089. This option will be
available to participants on a first come,
first served basis and is limited to the
first 50 participants.

Dated: May 20, 2010.

Tanja Popovic,

Deputy Associate Director for Science,
Centers for Disease Control and Prevention.
[FR Doc. 2010-12744 Filed 5—-26-10; 8:45 am]
BILLING CODE 4163-19-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R6-ES-2009-0013]
[92210-1117-000-B4]

RIN 1018-AV45

Endangered and Threatened Wildlife
and Plants; Revised Critical Habitat for
the Preble’s Meadow Jumping Mouse

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on the proposed revised designation of
critical habitat for the Preble’s meadow
jumping mouse (Zapus hudsonius
preblei) under the Endangered Species
Act of 1973, as amended. We also
announce the availability of a draft
economic analysis, a draft
environmental assessment, and an
amended required determinations

section of the proposal. We are
reopening the comment period for the
proposal to allow all interested parties
an opportunity to comment
simultaneously on the revised proposed
rule, the associated draft economic
analysis and draft environmental
assessment, and the amended required
determinations section. If you submitted
comments previously, you do not need
to resubmit them because we have
already incorporated them into the
public record and will fully consider
them in preparation of the final rule.

DATES: We will consider public
comments received on or before June 28,
2010.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Search for docket
FWS-R6-ES-2009-0013 and then follow
the instructions for submitting
comments.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R6-
ES-2009-0013; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Susan Linner, Field Supervisor, U.S.
Fish and Wildlife Service, Colorado
Ecological Services Office, P.O. Box
25486, DFC (MS 65412), Denver, CO
80225; by telephone (303-236-4773); or
by facsimile (303-236-4005). Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 800-
877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We will accept written comments and
information during this reopened
comment period on our proposed
revision of critical habitat for the
Preble’s Meadow jumping mouse
(PMJM) that was published in the
Federal Register on October 8, 2009 (74
FR 52066), our draft economic analysis
(DEA) of the proposed revised
designation, our draft environmental
assessment, and our amendment of
required determinations provided in
this document. We will consider
information and recommendations from
all interested parties. We are
particularly interested in comments
concerning:
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(1) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the
Endangered Species Act of 1973, as
amended (Act) (16 U.S.C. 1531 et seq.),
including whether the benefit of
designation would outweigh any threats
to the species due to designation, such
that the designation of critical habitat is
prudent.

(2) Specific information on:

¢ The amount and distribution of
PMJM habitat in Colorado;

e What areas occupied at the time of
listing that contain the physical and
biological features essential to the
conservation of the species we should
include in the revised designation and
why;

e What areas not occupied at the time
of listing are essential to the
conservation of the species and why;
and

¢ What special management
consideration and protection the
physical and biological features may
require and why.

(3) Information identifying or
clarifying the physical and biological
features essential to the conservation of
the species.

(4) Land use designations and current
or planned activities in the subject areas
and their possible impacts on the
species and the proposed critical
habitat.

(5) How the proposed boundaries of
the revised critical habitat could be
refined to more accurately identify the
riparian and adjacent upland habitats
occupied by the PMJM.

(6) Whether our proposed revised
designation should be altered in any
way to account for the potential effects
of climate change and why.

(7) Whether any specific areas being
proposed as revised critical habitat
should be excluded under section
4(b)(2) of the Act from the final
designation, and whether the benefits of
potentially excluding any particular
area outweigh the benefits of including
that area under section 4(b)(2) of the
Act. We are specifically seeking
comments from the public on the
following:

e Lands covered by the Douglas
County Habitat Conservation Plan (HCP)
(Service 2006a) and the potential
modification of outward boundaries of
proposed critical habitat to conform to
Douglas County’s Riparian Conservation
Zones (streams, adjacent floodplains,
and nearby uplands likely to be used as
habitat by the PMJM) as mapped for the
Douglas County HCP;

e Lands within the Livermore Area
HCP (Service 2006), the Larimer
County’s Eagle’s Nest Open Space HCP

(Service 2004), the Denver Water HCP
(Service 2003a), the Struther’s Ranch
HCP (Service 2003b), and other HCPs;

e Lands within El Paso County
(because the county is currently
developing a countywide HCP);

e Lands within the proposed Seaman
Reservoir expansion footprint; and

e Lands within the Rocky Flats
National Wildlife Refuge (NWR).

(8) Any foreseeable economic,
national security, or other relevant
impacts that may result from the
proposed revised designation and, in
particular, any impacts on small
entities, and the benefits of including or
excluding areas from the proposed
redesignation that exhibit these impacts.

(9) Information on the extent to which
the description of potential economic
impacts in the DEA is complete and
accurate.

(10) Whether the DEA makes
appropriate assumptions regarding
current practices and any regulatory
changes that will likely occur if we
designate revised critical habitat.

(11) Whether the DEA correctly
assesses the effect of regional costs
associated with land use controls that
may result from the revised designation
of critical habitat.

(12) Whether the DEA identifies all
Federal, State, and local costs and
benefits attributable to the proposed
revision of critical habitat, and
information on any costs that have been
inadvertently overlooked.

(13) Whether the draft environmental
assessment adequately presents the
purpose of and need for the proposed
action, the proposed action and
alternatives, and the evaluation of the
direct, indirect, and cumulative effects
of the alternatives.

(14) Whether our approach to
designating revised critical habitat
could be improved or modified in any
way to provide for greater public
participation and understanding, or to
better accommodate public concerns
and comments.

You may submit your comments and
materials concerning our proposed rule
or the associated DEA and draft
environmental assessment by one of the
methods listed in the ADDRESSES
section.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including your personal
identifying information— will be posted
on the Web site. If you submit a
hardcopy comment that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.

We will post all hardcopy comments on
http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
draft economic analysis, and draft
environmental assessment, will be
available for public inspection on http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Colorado Ecological Services
Office (see the FOR FURTHER INFORMATION
CONTACT). You may obtain copies of the
proposed revision of critical habitat, the
DEA, and the draft EA on the Internet
at http://www.regulations.gov at docket
number FWS-R6-ES-2009-0013, or at
http://www.fws.gov/mountain-prairie/
species/mammals/preble/, or by mail
from the Colorado Ecological Services
Office (see the FOR FURTHER INFORMATION
CONTACT).

Background

Previous Federal Actions

It is our intent to discuss only those
topics directly relevant to the proposed
designation of critical habitat for the
PMJM. For more information on
previous Federal actions concerning the
PMJM, refer to the proposed designation
of revised critical habitat published in
the Federal Register on October 8, 2009
(74 FR 52066). We proposed to
designate approximately 418 mi (669
km) of rivers and streams and 39,142 ac
(15, 840 ha) of lands in 11 units located
in Boulder, Broomfield, Douglas, El
Paso, Jefferson, Larimer, and Teller
Counties in Colorado, as critical habitat.
That proposal had a 60—day public
comment period, ending December 7,
2009. We will submit for publication in
the Federal Register a final critical
habitat designation for the PMJM on or
before September 30, 2010.

For additional information on the
biology of this subspecies, see the May
13, 1998, final rule to list the PMJM as
threatened (63 FR 26517); the June 23,
2003, final rule designating critical
habitat for the PMJM (68 FR 37275); and
the July 10, 2008, final rule to amend
the listing for the PMJM to specify over
what portion of its range the subspecies
is threatened (73 FR 39789).

Section 3 of the Act defines critical
habitat as the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features essential to the conservation of
the species and that may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
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species at the time it is listed upon a
determination that such areas are
essential for the conservation of the
species. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions that affect critical
habitat must consult with us on the
effects of their proposed actions, under
section 7(a)(2) of the Act.

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific and
commercial data available, after taking
into consideration the economic impact,
impact on national security, or any
other relevant impact of specifying any
particular area as critical habitat. We
have prepared a DEA of our October 8,
2009 (74 FR 52066), proposed rule to
designate revised critical habitat for the
Preble’s Meadow jumping mouse.

The intent of the DEA 1is to identify
and analyze the potential economic
impacts associated with the proposed
revised critical habitat designation for
the PMJM. The DEA quantifies the
economic impacts of all potential
conservation efforts for the PMJM. Some
of these costs will likely be incurred
regardless of whether or not we
designate revised critical habitat. The
economic impact of the proposed
revised critical habitat designation is
analyzed by comparing scenarios both
“with critical habitat” and “without
critical habitat.” The “without critical
habitat” scenario represents the baseline
for the analysis, considering protections
already in place for the species (e.g.,
under the Federal listing and other
Federal, State, and local regulations).
Therefore, the baseline represents the
costs incurred regardless of whether
revised critical habitat is designated.
The “with critical habitat” scenario
describes the incremental impacts
associated specifically with the
designation of revised critical habitat for
the species. The incremental
conservation efforts and associated
impacts are those not expected to occur
absent the designation of critical habitat
for the species. In other words, the
incremental costs are those attributable
solely to the designation of critical
habitat above and beyond the baseline
costs; these are the costs we may
consider in the final designation of
critical habitat. The analysis looks
retrospectively at baseline impacts
incurred since the species was listed,
and forecasts both baseline and
incremental impacts likely to occur if

we finalize the proposed revised critical
habitat designation.

The DEA provides estimated costs of
the foreseeable potential economic
impacts of the proposed revised critical
habitat designation for the PMJM over
the next 20 years, which was
determined to be the appropriate period
for analysis because limited planning
information was available for most
activities to reasonably forecast activity
levels for projects beyond a 20—year
timeframe. The DEA identifies potential
incremental costs as a result of the
proposed revised critical habitat
designation; these are those costs
attributed to critical habitat over and
above those baseline costs attributed to
listing. The DEA quantifies economic
impacts of conservation efforts for the
PMJM associated with the following
categories of activity: (1) Residential and
commercial development; (2) roads/
bridges, utilities, and bank stabilization
projects; (3) water supply development;
(4) U.S. Forest Service land
management; (5) Rocky Flats NWR land
management; and (6) gravel mining.

The DEA estimates that total potential
incremental economic impacts in areas
proposed as revised critical habitat over
the next 20 years will be $21.4 million
to $52.9 million (approximately $2.02
million to $4.99 million on an
annualized basis), assuming a 7-percent
discount rate. Approximately 95 percent
of the incremental impacts attributed to
the proposed designation of revised
critical habitat are expected to be related
to section 7 consultations with Federal
agencies for residential and commercial
development.

Activities in proposed revised critical
habitat units 9 and 10, West Plum Creek
and Upper South Platte River, are
projected to bear the largest incremental
impacts attributable to the proposed
rule, representing about 38 and 34
percent of total incremental impacts,
respectively.

As stated earlier, we are seeking data
and comments from the public on the
DEA and the draft environmental
assessment, as well as all aspects of the
proposed rule and our amended
required determinations. We may revise
the proposed rule or supporting
documents to incorporate or address
information we receive during the
public comment period. In particular,
we may exclude an area from revised
critical habitat if we determine that the
benefits of excluding the area outweigh
the benefits of including the area,
provided the exclusion will not result in
the extinction of the species.

Draft Environmental Assessment;
National Environmental Policy Act

When the range of a species includes
States within the Tenth Circuit,
pursuant to the Tenth Circuit ruling in
Catron County Board of Commissioners
v. U.S. Fish and Wildlife Service, 75 F
.3d 1429 (10th Cir. 1996), we will
complete an analysis under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) (NEPA), on critical
habitat designations. The range of the
PMJM includes the State of Colorado,
which is within the Tenth Circuit.

The draft environmental assessment
presents the purpose of and need for
critical habitat designation, the
Proposed Action and alternatives, and
an evaluation of the direct, indirect, and
cumulative effects of the alternatives
under the requirements of NEPA as
implemented by the Council on
Environmental Quality regulations (43
CFR 61292, et seq.) and according to the
Department of the Interior’'s NEPA
procedures.

The draft environmental assessment
will be used by the Service to decide
whether or not critical habitat will be
designated as proposed; if the Proposed
Action requires refinement, or if another
alternative is appropriate; or if further
analyses are needed through preparation
of an environmental impact statement. If
the Proposed Action is selected as
described (or is changed minimally) and
no further environmental analyses are
needed, then a Finding of No Significant
Impact (FONSI) would be the
appropriate conclusion of this process.
A FONSI would then be prepared for
the environmental assessment.

Required Determinations—Amended

In our October 8, 2009, proposed rule
(74 FR 52066), we indicated that we
would defer our determination of
compliance with several statutes and
Executive Orders (EOs) until the
information concerning potential
economic impacts of the designation
and potential effects on landowners and
stakeholders became available in the
DEA. We have now made use of the
DEA data in making these
determinations. In this document, we
affirm the information in our proposed
rule concerning Executive Order (E.O.)
12866 (Regulatory Planning and
Review), E.O. 12630 (Takings), E.O.
13132 (Federalism), E.O. 12988 (Civil
Justice Reform), the Paperwork
Reduction Act, E.O. 12866 and E.O.
12988 (Clarity of the Rule), and the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951). However,
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based on the DEA data, we are
amending our required determinations
concerning the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), E.O. 13211
(Energy Supply, Distribution, or Use),
and the Unfunded Mandates Reform Act
(2 U.S.C. 1501 et seq.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency must publish a
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the effects of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. Based on our DEA of the
proposed designation, we provide our
analysis for determining whether the
proposed rule would result in a
significant economic impact on a
substantial number of small entities.
Based on comments we receive, we may
revise this determination as part of our
final rulemaking.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations,
and small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents, as well as small
businesses (13 CFR 121.201). Small
businesses include manufacturing and
mining concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
the rule, as well as the types of project
modifications that may result. In
general, the term “significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed
designation of revised critical habitat for

the PMJM would affect a substantial
number of small entities, we considered
the number of small entities affected
within particular types of economic
activities (e.g., housing development,
grazing, oil and gas production, timber
harvesting). In order to determine
whether it is appropriate for our agency
to certify that this rule would not have
a significant economic impact on a
substantial number of small entities, we
considered each industry or category
individually. In estimating the numbers
of small entities potentially affected, we
also considered whether their activities
have any Federal involvement. Critical
habitat designation will not affect
activities that do not have any Federal
involvement; designation of critical
habitat affects activities conducted,
funded, permitted, or authorized by
Federal agencies.

Under the Act, designation of critical
habitat only affects activities carried
out, funded, or permitted by Federal
agencies. If we finalize the proposed
revised critical habitat designation,
Federal agencies must consult with us
under section 7 of the Act if their
activities may affect designated critical
habitat. Consultations to avoid the
destruction or adverse modification of
critical habitat would be incorporated
into the existing consultation process.

Some kinds of activities are unlikely
to have any Federal involvement and so
would not result in any additional
effects under the Act. However, there
are some State laws that limit activities
in designated critical habitat even where
there is no Federal nexus. If there is a
Federal nexus, Federal agencies will be
required to consult with us under
section 7 of the Act on activities they
fund, permit, or carry out that may
affect critical habitat. If we conclude, in
a biological opinion, that a proposed
action is likely to destroy or adversely
modify critical habitat, we can offer
“reasonable and prudent alternatives.”
Reasonable and prudent alternatives are
alternative actions that can be
implemented in a manner consistent
with the scope of the Federal agency’s
legal authority and jurisdiction, that are
economically and technologically
feasible, and that would avoid
destroying or adversely modifying
critical habitat.

Within the proposed revised critical
habitat designation, the types of actions
or authorized activities that we have
identified as potential concerns and that
may be subject to consultation under
section 7 if there is a Federal nexus are:
Residential and commercial
development; roads/bridges, utilities,
and bank stabilization projects; water
supply development; U.S. Forest

Service land management practices;
Rocky Flats NWR management
practices; and gravel mining. As
discussed in Appendix A of the DEA, of
the activities addressed in the analysis,
only residential and commercial
development, and construction and
maintenance of roads/bridges, utilities,
and bank stabilization projects are
expected to experience incremental,
administrative consultation costs that
may be borne by small businesses.

Any existing and planned projects,
land uses, and activities that could
affect the proposed revised critical
habitat but have no Federal involvement
would not require section 7 consultation
with the Service, so they are not
restricted by the requirements of the
Act. Federal agencies may need to
reinitiate a previous consultation if
discretionary involvement or control
over the Federal action has been
retained or is authorized by law and the
activities may affect critical habitat.

In the DEA, we evaluated the
potential economic effects on small
entities resulting from implementation
of conservation actions related to the
proposed designation of critical habitat
for the PMJM. Please refer to our draft
economic analysis of the proposed
revised critical habitat designation for a
more detailed discussion of potential
economic impacts; we will summarize
key points of the analysis below.

The DEA, and its associated initial
regulatory flexibility analysis, estimate
that total potential incremental
economic impacts in areas proposed as
revised critical habitat over the next 20
years will be $2.02 million to $4.99
million annually, assuming a 7-percent
discount rate. Approximately 95 percent
of the incremental impacts attributed to
the proposed designation of critical
habitat are expected to be related to
section 7 consultations with Federal
agencies for residential and commercial
development. Expected impacts to
residential and commercial
development include added costs
primarily due to administrative
consultations and required
modifications to development project
scope or design, including mitigation (or
setting aside conservation lands),
habitat restoration and enhancement,
and project delays. Small entities
represent 97 percent of all entities in the
residential and commercial
development industry that may be
affected. Incremental costs also are
expected related to road/bridge, utility,
and bank stabilization construction and
maintenance activities throughout
proposed revised critical habitat. Small
entities represent 90 percent of all
entities in the road/bridge, utility, and
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bank stabilization construction and
maintenance industries that may be
affected. The Small Business Size
Standard for the industry sectors that
could potentially be affected by the
proposed revised critical habitat
designation are as follows:

e New Housing Operative Builders—
$33.5 million in annual receipts.

¢ Land Subdivision—$7 million in
annual receipts

e Natural Gas Distribution—500
employees.

e Water Supply and Irrigation
Systems—$7 million annual receipts.

¢ Pipeline Transportation of Natural
Gas—$7 million annual receipts.

In addition, government entities in
the area may be affected. Of these, 70
percent are small government
jurisdictions (i.e., cities, counties,
towns, townships, villages, school
districts, or special districts with a
population of less than 50,000).

Of principal interest is residential and
commercial development, and
associated land subdivision, since an
estimated 95 percent of potential
incremental impacts may affect that
industry sector. The small businesses in
this industry sector may bear a total of
$19.6 to $49.9 million (at a 7-percent
discount rate) in incremental impacts
related to section 7 consultations over
the next 20 years (through 2029).
However, when expressed as a
percentage of a small developer’s annual
sales revenue, assuming that one small
developer is required for each of the
development projects, these monetary
incremental impacts are likely to be
small. The incremental impact due to
critical habitat designation is estimated
to range from $115,000 to $292,000 per
project. An average of nine projects is
anticipated to occur in critical habitat
per year. For new home builders,
estimated annual sales in 2007 per
developer in Colorado were $6.51
million. Therefore, in years where a
developer has a project in critical
habitat, the estimated incremental
impact represents 1.8 to 4.5 percent of
that developer’s annual sales in this
industry. However, we expect these
costs to be incurred over a period of
more than one year, since most
developments will take longer than one
year to complete (i.e., if a project takes
two or more years to complete, the
impact as a proportion of revenue in any
one year will be substantially less).

For land subdividers, the DEA
assumes that annual sales per
establishment are limited to the small
business threshold of $7 million
annually. The estimated annual
incremental impact therefore represents
1.6 to 4.2 percent of a subdivider’s

annual sales. As discussed above, the
incremental impact associated with
each project is expected to be incurred
over a period of more than one year.
Thus, this analysis overstates the actual
annual impact on a small entity.

There are additional factors that may
cause this analysis to overstate the
actual impact on small residential and
commercial developers, and on land
subdividers. First, it is likely that a
portion of the impact will be realized by
landowners in the form of higher
housing prices. The proportion of the
total impact borne by landowners is
unknown. We believe the analysis gives
a high estimate of possible development
and that it is likely the actual amount
of development will be less. The
analysis likely overstates the amount of
development activity and, therefore, the
total incremental impact, associated
with residential and commercial
development. Lastly, anecdotal
evidence and existing county building
restrictions suggest that fewer properties
in critical habitat are being developed
than are quantified by the DEA. This
will likely further reduce the annual
incremental impact borne per small
entity.

For road/bridge, utility, and bank
stabilization construction and
maintenance, the DEA estimates that
incremental impacts will range from
$392,000 to $818,000 over 20 years, or
$37,000 to $77,200 annually. Given an
estimated average of four projects
impacting critical habitat and requiring
section 7 consultation each year, and
assuming one small entity
(municipality, wastewater district, etc.)
conducts each activity, the impact to
each small government entity involved
would be $9,250 to $19,300. We expect
this to be a very small percentage of the
annual budgets for the small
governments that may be affected;
however, we invite comments or
information specific to these potential
economic impacts to the small
governments which may be affected by
the proposed revised critical habitat
designation.

In summary, we have considered
whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. Given the analysis above, the
expected annual impacts to small
businesses in the affected industries are
significantly less than the annual
revenues that could be garnered by a
single small operator in those
industries, and as such, impacts are low
relative to potential revenues. However,
we are seeking public comments
regarding the estimated incremental
impacts of this proposed revised critical

habitat designation on small entities.
Specifically, we are interested in
evidence suggesting that the
incremental economic impact of section
7(a)(2) consultations in areas proposed
as PMJM critical habitat is expected to
be larger or smaller than estimated in
this analysis.

Executive Order 13211—Energy Supply,
Distribution, and Use

On May 18, 2001, the President issued
E.O. 13211 (Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use) on
regulations that significantly affect
energy supply, distribution, and use.
E.O. 13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. The Office
of Management and Budget’s guidance
for implementing this Executive Order
outlines nine outcomes that may
constitute “a significant adverse effect”
when compared to no regulatory action.
The only criterion that may be relevant
to this analysis is increases in the cost
of energy distribution in excess of one
percent. As described in the DEA,
constructing and maintaining electrical
and natural gas distribution and
transmission systems is a type of utility
project potentially occurring in the
proposed revised critical habitat. The
DEA concludes that incremental
impacts may be incurred; however, they
are unlikely to reach the threshold of
one percent. Therefore, designation of
revised critical habitat is not expected to
lead to any adverse outcomes (such as
a reduction in electricity production or
an increase in the cost of energy
production or distribution), and a
Statement of Energy Effects is not
required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
Tribal governments, or the private
sector, and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)-(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or Tribal
governments,” with two exceptions.
First, it excludes “a condition of federal
assistance.” Second, it excludes “a duty
arising from participation in a voluntary
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Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and Tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance” or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or Tribal
governments “lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not

destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
shift the costs of the large entitlement
programs listed above on to State
governments.

(b) As discussed in the DEA of the
proposed designation of revised critical
habitat for the PMJM, we do not believe
that the rule would significantly or
uniquely affect small governments
because it would not produce a Federal
mandate of $100 million or greater in
any year; that is, it is not a “significant
regulatory action” under the Unfunded
Mandates Reform Act. The DEA
concludes that incremental impacts may
occur due to project modifications that
may need to be made for development
activities; however, these are not

expected to affect small governments to
the extent described above.
Consequently, we do not believe that
the proposed revised critical habitat
designation would significantly or
uniquely affect small government
entities. As such, a Small Government
Agency Plan is not required.

References Cited

A complete list of all references we
cited in the proposed rule and in this
document is available on the Internet at
http://www.regulations.gov or by
contacting the Colorado Ecological
Services Office (see FOR FURTHER
INFORMATION CONTACT).

Authors

The primary authors of this document
are the staff members of the Colorado
Ecological Services Office.

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: May 18, 2010
Thomas L. Strickland,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 2010-12775 Filed 5-26—10; 8:45 am]
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2006-0172]

Interstate Movement of Garbage from
Hawaii; Availability of an
Environmental Assessment and
Finding of No Significant Impact

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that an environmental assessment and
finding of no significant impact have
been prepared by the Animal and Plant
Health Inspection Service relative to a
request to allow the interstate
movement of garbage from Hawaii to a
landfill in the State of Washington. The
environmental assessment documents
our review and analysis of the
environmental impacts associated with,
and alternatives to, the movement of
palletized or containerized baled
municipal solid waste to three existing
ports on the Columbia River via barge
and the transfer and transportation of

the waste via truck or rail to the landfill.

Based on its finding of no significant
impact, the Animal and Plant Health
Inspection Service has determined that
an environmental impact statement
need not be prepared.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737-
1231; (301) 734-0627.

SUPPLEMENTARY INFORMATION:
Background

The importation and interstate
movement of garbage is regulated by the
Animal and Plant Health Inspection
Service (APHIS) under 7 CFR 330.400
and 9 CFR 94.5 (referred to below as the

regulations) in order to protect against
the introduction into and dissemination
within the United States of plant and
animal pests and diseases.

On January 19, 2010, we published in
the Federal Register (75 FR 2845-2846,
Docket No. APHIS-2006-0172) a notice?
in which we announced the availability,
for public review and comment, of an
environmental assessment documenting
our review and analysis of the
environmental impacts associated with,
and alternatives to, the movement of
palletized or containerized baled
municipal solid waste to three existing
ports on the Columbia River via barge
and the transfer and transportation of
the waste via truck or rail to the landfill.

We solicited comments on the
environmental assessment for 30 days
ending on February 18, 2010. We
received 37 comments by that date. The
commenters raised several issues,
including the potential for invasive
species/pest introductions, impacts on
air and water quality, impacts on fish
and wildlife habitat, impacts on existing
infrastructure (highway, rail, and barge),
increased traffic at associated ports, and
the adequacy of the environmental
assessment’s analysis of cumulative
effects.

Our analysis of the comments
received and our responses to the issues
raised in the comments are contained in
a response to comments document that
may be viewed on the Regulations.gov
Web page (see footnote 1) or obtained
from the person listed under FOR
FURTHER INFORMATION CONTACT. The
response to comments document, along
with copies of the environmental
assessment and finding of no significant
impact, is also available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room.

The environmental assessment and
finding of no significant impact have
been prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.

1To view the environmental assessment, the
comments we received and our responses to the
comments, and the finding of no significant impact,
go to (http://www.regulations.gov/fdmspublic/
component/main?main=DocketDetail&d=APHIS-
2006-0172).

4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DG, this 20t day
of May 2010.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-12828 Filed 5-26—10: 7:27 am]
BILLING CODE 3410-34-S

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Notice of Funding Availability (NOFA)
for Energy Audits and Renewable
Energy Development Assistance Under
the Rural Energy for America Program

AGENCY: Rural Business-Cooperative
Service, USDA.
ACTION: Notice.

SUMMARY: The Rural Energy for America
Program, formerly section 9006 under
the 2002 Farm Bill, is composed of
several types of grants and guaranteed
loan programs. These are: Guaranteed
loans and grants for the development/
construction of renewable energy
systems and for energy efficiency
improvement projects; grants for
conducting energy audits; grants for
conducting renewable energy
development assistance; and grants for
conducting renewable energy feasibility
studies.

The Agency is implementing the
Rural Energy for America Program
(REAP) for Fiscal Year 2010 through the
publication of three REAP notices:

e Renewable energy system and
energy efficiency improvement grants
and guaranteed loans;

¢ Energy audit and renewable energy
development assistance grants; and

¢ Renewable energy feasibility study
grants.

This REAP notice announces the
availability of $2.4 million for fiscal
year (FY) 2010 to units of State, tribal,
or local government; instrumentalities
of a State, tribal, or local government;
land-grant colleges and universities and
other institutions of higher education,
including 1994 Land Grant Colleges
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(Tribal Colleges), 1890 Land Grant
Colleges, and Historically Black
Universities; rural electric cooperatives;
and public power entities for the
provision of energy audits and
renewable energy development
assistance to agricultural producers and
rural small businesses. This funding
will be available in the form of grants.
Funds that are not awarded will convert
to the REAP pool.

Lastly, the Agency intends to publish
a proposed rule that will revise the
current program, in large part to
conform with the requirements set out
by the 2008 Farm Bill, at 7 CFR 4280,
subpart B to include renewable energy
feasibility study grants, and that will
add a new subpart C to address energy
audit and renewable energy
development assistance grants.
Together, these two subparts will
represent the Rural Energy for America
Program as authorized under section
9007 of the Farm Security and Rural
Investment Act of 2002 as amended by
section 9001 of the Food, Energy, and
Conservation Act of 2008. The Agency
anticipates publishing final regulations
to operate the Rural Energy for America
Program in fiscal year 2011.

DATES: Applications for grants must be
submitted on paper or electronically no
later than 4:30 p.m., local time July 26,
2010. Neither complete nor incomplete
applications received after this date and
time will be considered for funding in
FY 2010, regardless of the postmark on
the application.

ADDRESSES: Application materials may
be obtained by contacting one of Rural
Development’s Energy Coordinators or
by downloading through http://
www.grants.gov.

Submit electronic applications at
http://www.grants.gov, following the
instructions found on this Web site. To
use Grants.gov, an applicant must have
a Dun and Bradstreet Data Universal
Numbering System (DUNS) number,
which can be obtained at no cost via a
toll-free request line at 1-866—705-5711
or online at http://fedgov.dnb.com/
webform. Submit completed paper
applications to the Rural Development
State Office in the State in which the
applicant’s principal office is located.

Rural Development Energy
Coordinators

Note: Telephone numbers listed are not
toll-free.

Alabama

Quinton Harris, USDA Rural
Development, Sterling Centre, Suite
601, 4121 Carmichael Road,
Montgomery, AL 36106-3683,

(334) 279-3623,
Quinton.Harris@al.usda.gov
Alaska
Chad Stovall, USDA Rural
Development, 800 West Evergreen,
Suite 201, Palmer, AK 99645—6539,

(907) 761-7718,
chad.stovall@ak.usda.gov

American Samoa (See Hawaii)

Arizona

Alan Watt, USDA Rural Development,
230 North First Avenue, Suite 206,

Phoenix, AZ 85003-1706, (602) 280—
8769, Alan.Watt@az.usda.gov

Arkansas

Tim Smith, USDA Rural Development,
700 West Capitol Avenue, Room 3416,
Little Rock, AR 72201-3225, (501)
301-3280, Tim.Smith@ar.usda.gov

California

Philip Brown, USDA Rural
Development, 430 G Street, #4169,
Davis, CA 95616, (530) 7925811,
Phil.brown@ca.usda.gov

Colorado

April Dahlager, USDA Rural
Development, 655 Parfet Street, Room
E-100, Lakewood, CO 80215, (720)
544—2909, april.dahlager@co.usda.gov

Commonwealth of the Northern
Marianas Islands—CNMI (See Hawaii)

Connecticut (see Massachusetts)

Delaware/Maryland

Bruce Weaver, USDA Rural
Development, 1221 College Park
Drive, Suite 200, Dover, DE 19904,
(302) 857-3626,
Bruce.Weaver@de.usda.gov

Federated States of Micronesia (See

Hawaii)

Florida/Virgin Islands

Joe Mueller, USDA Rural Development,
4440 NW. 25th Place, Gainesville, FL

32606, (352) 338-3482,
joe.mueller@fl.usda.gov

Georgia

J. Craig Scroggs, USDA Rural
Development, 111 E. Spring St., Suite
B, Monroe, GA 30655, Phone 770-

267-1413 ext. 113,
craig.scroggs@ga.usda.gov

Guam (See Hawaii)

Hawaii/Guam/Republic of Palau/
Federated States of Micronesia/Republic
of the Marshall Islands/American
Samoa/Commonwealth of the Northern
Marianas Islands—CNMI

Tim O’Connell, USDA Rural
Development, Federal Building, Room

311, 154 Waianuenue Avenue, Hilo,
HI 96720, (808) 933—8313,
Tim.Oconnell@hi.usda.gov

Idaho

Brian Buch, USDA Rural Development,
9173 W. Barnes Drive, Suite A1,
Boise, ID 83709, (208) 378-5623,
Brian.Buch@id.usda.gov

Illinois

Molly Hammond, USDA Rural
Development, 2118 West Park Court,
Suite A, Champaign, IL 61821, (217)
403-6210,
Molly.Hammond@il.usda.gov

Indiana
Jerry Hay, USDA Rural Development,
2600 Highway 7 North, North Vernon,

IN 47265, (812) 346—-3411, Ext 126,
Jerry.Hay@in.usda.gov

Iowa

Teresa Bomhoff, USDA Rural
Development, 873 Federal Building,
210 Walnut Street, Des Moines, IA
50309, (515) 284—4447,
teresa.bomhoff@ia.usda.gov

Kansas

David Kramer, USDA Rural
Development, 1303 SW. First
American Place, Suite 100, Topeka,
KS 66604—4040, (785) 271-2730,
david.kramer@ks.usda.gov

Kentucky

Scott Maas, USDA Rural Development,
771 Corporate Drive, Suite 200,
Lexington, KY 40503, (859) 224-7435,
scott.maas@ky.usda.gov

Louisiana

Kevin Boone, USDA Rural
Development, 905 Jefferson Street,
Suite 320, Lafayette, LA 70501, (337)
262-6601, Ext. 133,
Kevin.Boone@la.usda.gov

Maine

John F. Sheehan, USDA Rural
Development, 967 Illinois Avenue,
Suite 4, P.O. Box 405, Bangor, ME
04402-0405, (207) 990-9168,
john.sheehan@me.usda.gov

Maryland (see Delaware)

Massachusetts/Rhode Island/
Connecticut

Charles W. Dubuc, USDA Rural
Development, 451 West Street, Suite
2, Amherst, MA 01002, (401) 826—
0842 x 306,
Charles.Dubuc@ma.usda.gov

Michigan

Traci J. Smith, USDA Rural
Development, 3001 Coolidge Road,
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Suite 200, East Lansing, MI 48823,
(517) 324-5157,
Traci.Smith@mi.usda.gov

Minnesota

Lisa L. Noty, USDA Rural Development,
1400 West Main Street, Albert Lea,
MN 56007, (507) 373—-7960 Ext. 120,
lisa.noty@mn.usda.gov

Mississippi

G. Gary Jones, USDA Rural
Development, Federal Building, Suite
831, 100 West Capitol Street, Jackson,

MS 39269, (601) 965-5457,
george.jones@ms.usda.gov

Missouri

Matt Moore, USDA Rural Development,
601 Business Loop 70 West, Parkade
Center, Suite 235, Columbia, MO
65203, (573) 876—-9321,
matt.moore@mo.usda.gov

Montana

John Guthmiller, USDA Rural
Development, 900 Technology Blvd.,
Unit 1, Suite B, P.O. Box 850,
Bozeman, MT 59771, (406) 585—2540,
John.Guthmiller@mt.usda.gov

Nebraska

Debra Yocum, USDA Rural
Development, 100 Centennial Mall
North, Room 152, Federal Building,
Lincoln, NE 68508, (402) 437-5554,
Debra.Yocum®@ne.usda.gov

Nevada
Herb Shedd, USDA Rural Development,
1390 South Curry Street, Carson City,

NV 89703, (775) 8871222,
herb.shedd@nv.usda.gov

New Hampshire (See Vermont)

New Jersey

Victoria Fekete, USDA Rural
Development, 8000 Midlantic Drive,
5th Floor North, Suite 500, Mt. Laurel,
NJ 08054, (856) 787—7752,
Victoria.Fekete@nj.usda.gov

New Mexico

Jesse Bopp, USDA Rural Development,
6200 Jefferson Street, NE, Room 255,
Albuquerque, NM 87109, (505) 761—
4952, Jesse.bopp@nm.usda.gov

New York

Scott Collins, USDA Rural
Development, 9025 River Road,
Marcy, NY 13403, (315) 736—-3316 Ext.
4, scott.collins@ny.usda.gov

North Carolina

David Thigpen, USDA Rural
Development, 4405 Bland Rd. Suite
260, Raleigh, NC 27609, 919-873—
2065, David.Thigpen@nc.usda.gov

North Dakota

Dennis Rodin, USDA Rural
Development, Federal Building, Room
208, 220 East Rosser Avenue, P.O.
Box 1737, Bismarck, ND 58502—-1737,
(701) 530-2068,
Dennis.Rodin@nd.usda.gov

Ohio

Randy Monhemius, USDA Rural
Development, Federal Building, Room
507, 200 North High Street,
Columbus, OH 43215-2418, (614)
255-2424,
Randy.Monhemius@oh.usda.gov

Oklahoma

Jody Harris, USDA Rural Development,
100 USDA, Suite 108, Stillwater, OK
74074—-2654, (405) 742—1036,
Jody.harris@ok.usda.gov

Oregon

Don Hollis, USDA Rural Development,
200 SE Hailey Ave, Suite 105,
Pendleton, OR 97801, (541) 278—8049,
Ext. 129, Don.Hollis@or.usda.gov

Pennsylvania

Bernard Linn, USDA Rural
Development, One Credit Union
Place, Suite 330, Harrisburg, PA
17110-2996, (717) 237-2182,
Bernard.Linn@pa.usda.gov

Puerto Rico

Luis Garcia, USDA Rural Development,
IBM Building, 654 Munoz Rivera
Avenue, Suite 601, Hato Rey, PR
00918-6106, (787) 766—5091, Ext.
251, Luis.Garcia@pr.usda.gov

Republic of Palau (See Hawaii)
Republic of the Marshall Islands (See
Hawaii)

Rhode Island (see Massachusetts)

South Carolina

Shannon Legree, USDA Rural
Development, Strom Thurmond
Federal Building, 1835 Assembly
Street, Room 1007, Columbia, SC
29201, (803) 253-3150,
Shannon.Legree@sc.usda.gov

South Dakota

Douglas Roehl, USDA Rural
Development, Federal Building, Room
210, 200 4th Street, SW., Huron, SD
57350, (605) 352—1145,
doug.roehl@sd.usda.gov

Tennessee

Will Dodson, USDA Rural Development,
3322 West End Avenue, Suite 300,
Nashville, TN 37203-1084, (615) 783—
1350, will.dodson@tn.usda.gov

Texas

Daniel Torres, USDA Rural
Development, Federal Building, Suite
102, 101 South Main Street, Temple,
TX 76501, (254) 7429756,

Daniel. Torres@tx.usda.gov

Utah

Roger Koon, USDA Rural Development,
Wallace F. Bennett Federal Building,
125 South State Street, Room 4311,
Salt Lake City, UT 84138, (801) 524—
4301, Roger.Koon@ut.usda.gov

Vermont/New Hampshire

Cheryl Ducharme, USDA Rural
Development, 89 Main Street, 3rd
Floor, Montpelier, VT 05602, 802—
828-6083,
cheryl.ducharme@vt.usda.gov

Virginia

Laurette Tucker, USDA Rural
Development, Culpeper Building,
Suite 238, 1606 Santa Rosa Road,
Richmond, VA 23229, (804) 287—
1594, Laurette. Tucker@va.usda.gov

Virgin Islands (see Florida)

Washington

Mary Traxler, USDA Rural
Development, 1835 Black Lake Blvd.
SW., Suite B, Olympia, WA 98512,
(360) 704-7762,
Mary.Traxler@wa.usda.gov

West Virginia

Richard E. Satterfield, USDA Rural
Development, 75 High Street, Room
320, Morgantown, WV 26505-7500,

(304) 284-4874,
Richard.Satterfield@wv.usda.gov

Wisconsin

Brenda Heinen, USDA Rural
Development, 4949 Kirschling Court,
Stevens Point, WI 54481, (715) 345—
7615, Ext. 139,
Brenda.Heinen@wi.usda.gov

Wyoming

Jon Crabtree, USDA Rural Development,
Dick Cheney Federal Building, 100
East B Street, Room 1005, P.O. Box
11005, Casper, WY 82602, (307) 233—
6719, Jon.Crabtree@wy.usda.gov

FOR FURTHER INFORMATION CONTACT: For

information about this Notice, please

contact the Energy Branch, USDA Rural

Development, STOP 3225, Room 6870,

1400 Independence Avenue, SW.,

Washington, DC 20250-3225.

Telephone: (202) 720-1400.

For assistance on energy audit and
renewable energy development
assistance grants, please contact the
applicable Rural Development Energy
Coordinator, as provided in the
ADDRESSES section of this Notice.
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SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, the information
collection requirements associated with
energy audit and renewable energy
development assistance grants, as
covered in this REAP notice, has been
approved by the Office of Management
and Budget (OMB) under OMB Control
Number 0570-0059.

The information collection
requirements associated with renewable
energy system and energy efficiency
improvement grants and guaranteed
loans and with renewable energy
feasibility study grants, which will be
addressed in their respective REAP
notices, have also been approved by
OMB under OMB Control Number
0570-0050 and OMB Control Number
0570-0061, respectively. When the
Agency publishes the proposed rule for
REAP, it will consolidate the
information collection requirements
associated with this REAP notice and
the other two REAP notices into a single
information collection package for OMB
approval.

Overview Information

Federal Agency Name. Rural
Business-Cooperative Service.

Funding Opportunity Title. Energy
Audit and Renewable Energy
Development Assistance under the
Rural Energy for America Program.

Announcement Type. Initial
announcement.

Catalog of Federal Domestic
Assistance (CFDA) Number. These
activities under the Rural Energy for
America Program are listed in the
Catalog of Federal Domestic Assistance
under Number 10.868.

Dates. Applications must be
completed and received in the
appropriate United States Department of
Agriculture (USDA) State Rural
Development Office no later than 4:30
p.m. local time July 26, 2010, in order
to be considered for funding in FY 2010.
Applications received after 4:30 p.m.
local time July 26, 2010, regardless of
the application’s postmark, will not be
considered for funding in FY 2010.

Availability of Notice. This Notice is
available on the USDA Rural
Development Web site at http://
www.rurdev.usda.gov/rbs/busp/
REAPEA.htm.

I. Funding Opportunity Description

A. Purpose. This Notice is issued
pursuant to section 9001 of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill) (Pub. L. 110-246),
which amends Title IX of the Farm

Security and Rural Investment Act of
2002 (FSRIA) and establishes the Rural
Energy for America Program under
section 9007 thereof. The 2008 Farm
Bill requires the Secretary of Agriculture
to create a program to make grants to
units of State, tribal, or local
government; land-grant colleges or
universities or other institutions of
higher education, including 1994 Land
Grant Colleges (Tribal Colleges), 1890
Land Grant Colleges, and Historically
Black Universities; rural electric
cooperatives or public power entities;
and instrumentalities of a State, tribal,
or local government, to assist
agricultural producers and rural small
businesses by conducting energy audits
and providing recommendations and
information on renewable energy
development assistance and improving
energy efficiency. These projects (energy
audits and renewable energy
development assistance) are designed to
help agricultural producers and rural
small businesses reduce energy costs
and consumption and help meet the
nation’s critical energy needs. The 2008
Farm Bill mandates that the recipient of
a grant that conducts an energy audit for
an agricultural producer or a rural small
business require the agricultural
producer or rural small business to pay
at least 25 percent of the cost of the
energy audit, which shall be retained by
the eligible entity for the cost of the
audit.

B. Statutory Authority. These
activities (energy audits and renewable
energy development assistance) are
found in the Rural Energy for America
Program, which is authorized under
Title IX, Section 9001, of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-246).

C. Definition of Terms. The following
definitions are applicable to this Notice.
Administrator. The Administrator of

Rural Business-Cooperative Service
within the Rural Development Mission
Area of the U.S. Department of
Agriculture.

Agricultural producer. An individual
or entity directly engaged in the
production of agricultural products,
including crops (including farming);
livestock (including ranching); forestry
products; hydroponics; nursery stock; or
aquaculture, whereby 50 percent or
greater of their gross income is derived
from the operations.

Departmental regulations. The
regulations of the Department of
Agriculture’s Office of the Chief
Financial Officer (or successor office) as
codified in 7 CFR parts 3000 through
3099, including but not necessarily
limited to 7 CFR parts 3015 through
3019, 7 CFR part 3021, and 7 CFR part

3052, and successor regulations to these
parts.

Energy audit. An audit conducted by
a certified energy manager or
professional engineer that focuses on
potential capital-intensive projects and
involves detailed gathering of field data
and engineering analysis. The audit will
provide detailed project costs and
savings information with a high level of
confidence sufficient for major capital
investment decisions.

Hydroelectric energy. Electrical
energy created by use of various types
of moving water including, but not
limited to, diverted run-of-river water,
in-stream run-of-river water, and in-
conduit water.

Hydropower. Energy created by
hydroelectric or ocean energy.

Institution of higher education. As
defined in 20 U.S.C. 1002(a).

Instrumentality. An organization
recognized, established, and controlled
by a State, tribal, or local government,
for a public purpose or to carry out
special purposes.

Ocean energy. Energy created by use
of various types of moving water
including, but not limited to, tidal,
wave, current, and thermal changes.

Post-application. The period of time
after the Agency has received a
complete application. A complete
application is an application that
contains all parts necessary for the
Agency to determine applicant and
project eligibility, to score the
application, and to conduct the
technical evaluation.

Public power entity. Is defined using
the definition of “state utility” as
defined in section 217(A)(4) of the
Federal Power Act (16 U.S.C.
824q(a)(4)). As of this writing, the
definition is a State or any political
subdivision of a State, or any agency,
authority, or instrumentality of any one
or more of the foregoing, or a
corporation that is wholly owned,
directly or indirectly, by any one or
more of the foregoing, competent to
carry on the business of developing,
transmitting, utilizing, or distributing
power.

Qualified consultant. An independent
third-party possessing the knowledge,
expertise, and experience to perform in
an efficient, effective, and authoritative
manner the specific task required.

Rated power. The amount of energy
that can be created at any given time.

Renewable biomass.

(i) Materials, pre-commercial
thinnings, or invasive species from
National Forest System land and public
lands (as defined in section 103 of the
Federal Land Policy and Management
Act of 1976 (43 U.S.C. 1702)) that:
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(A) Are byproducts of preventive
treatments that are removed to reduce
hazardous fuels; to reduce or contain
disease or insect infestation; or to
restore ecosystem health;

(B) would not otherwise be used for
higher-value products; and

(C) are harvested in accordance with
applicable law and land management
plans and the requirements for old-
growth maintenance, restoration, and
management direction of paragraphs
(e)(2), (e)(3), and (e)(4) and large-tree
retention of subsection (f) of section 102
of the Healthy Forests Restoration Act of
2003 (16 U.S.C. 6512); or

(ii) any organic matter that is available
on a renewable or recurring basis from
non-Federal land or land belonging to
an Indian or Indian tribe that is held in
trust by the United States or subject to
a restriction against alienation imposed
by the United States, including:

(A) renewable plant material,
including feed grains; other agricultural
commodities; other plants and trees;
and algae; and

(B) waste material, including crop
residue; other vegetative waste material
(including wood waste and wood
residues); animal waste and byproducts
(including fats, oils, greases, and
manure); and food waste and yard
waste.

Renewable energy. Energy derived
from:

(i) a wind, solar, renewable biomass,
ocean (including tidal, wave, current,
and thermal), geothermal or
hydroelectric source; or

(ii) hydrogen derived from renewable
biomass or water using wind, solar,
ocean (including tidal, wave, current,
and thermal), geothermal or
hydroelectric energy sources.

Renewable Energy Development
Assistance. Assistance provided by
eligible grantees to agricultural
producers and rural small businesses to
become more energy efficient and to use
renewable energy technologies and
resources. The renewable energy
development assistance may consist of
renewable energy site assessment and/or
renewable energy technical assistance.

Renewable energy technical
assistance. Assistance provided to
agricultural producers and rural small
businesses on how to use renewable
energy technologies and resources in
their operations.

Renewable energy site assessment. A
report provided to an agricultural
producer or rural small business
providing recommendations and
information regarding the use of
renewable energy technologies in its
operations. The report shall be prepared
by a qualified consultant and evaluate a

specific site or geographic area for
potential use of one or more renewable
energy technologies. Typically, the
report will evaluate a potential
renewable energy project with an
estimated total cost of construction of
less than $200,000. The evaluation shall
be based on existing data, which may
include data regarding existing and/or
proposed structures, commercially
available technologies, feed-stocks, and
other renewable energy resources. The
report will consider factors such as the
site and the potential uses of renewable
energy technology at the site. The report
will not include information about any
residential dwelling(s).

Rural. Any area other than a city or
town that has a population of greater
than 50,000 inhabitants and the
urbanized area contiguous and adjacent
to such a city or town according to the
latest decennial census of the United
States.

Small business. An entity considered
a small business in accordance with the
U.S. Small Business Administration’s
(SBA) small business size standards
found in Title 13 CFR part 121. A
private entity, including a sole
proprietorship, partnership,
corporation, cooperative (including a
cooperative qualified under section
501(c)(12) of the Internal Revenue
Code), and an electric utility, including
a Tribal or governmental electric utility,
that provides service to rural consumers
on a cost-of-service basis without
support from public funds or subsidy
from the Government authority
establishing the district, provided such
utilities meet SBA’s definition of small
business. These entities must operate
independently of direct Government
control. With the exception of the
entities described above, all other non-
profit entities are excluded.

Small hydropower. A hydropower
project for which the rated power of the
system is 30 megawatts or less.

State. Any of the 50 states of the
United States, the Commonwealth of
Puerto Rico, the District of Columbia,
the U.S. Virgin Islands, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, the
Republic of Palau, the Federated States
of Micronesia, or the Republic of the
Marshall Islands.

II. Funding Information

A. Available Funds. The amount of
grant funds available for energy audits
and renewable energy development
assistance in FY 2010 is $2.4 million.

Based on the quality of the
applications received under this REAP
notice, the Agency reserves the right, at
its discretion, to move funds from this

Notice to fund applications received
under the other two REAP notices.
Conversely, the Agency may, at its
discretion, move money for the other
two REAP notices to fund applications
received under this REAP notice if the
quality and number of applicants merits
it. The Agency’s ability to move funds
is subject to the limitation contained in
section 9007(c)(3)(B) of the Farm
Security and Rural Investment Act of
2002, which limits funding for
feasibility studies to not exceed more
than 10 percent of the funds made
available to carry out the total amount
made available under the renewable
energy system and energy efficiency
improvements REAP notice and the
feasibility study REAP notice.

B. Number of Grants. The number of
grants will depend on the number of
eligible applicants participating in
conducting energy audits and providing
renewable energy development
assistance.

C. Range of Amounts of Each Grant.
To ensure applications for energy audits
and renewable energy development
assistance will allow the maximum
number of States to benefit from these
projects under the Rural Energy for
America Program, grants awarded to a
single applicant will be limited to no
more than $100,000 under this Notice.

D. Type of Instrument. Grant.

III. Eligibility Information

Eligibility requirements for energy
audit and renewable energy
development assistance grants under the
Rural Energy for America Program are:

A. Applicant eligibility. To be eligible
for an energy audit grant or a renewable
energy development assistance grant
under the Rural Energy for America
Program, the applicant must meet each
of the criteria, as applicable, set forth in
paragraphs (1) through (4) in this
section. The Agency will determine an
applicant’s eligibility.

(1) Type of applicant. The applicant
must be one of the following:

(i) A unit of State, tribal, or local
government;

(ii) A land-grant college or university
or other institution of higher education;

(iii) A rural electric cooperative;

(iv) A public power entity; or

(v) An instrumentality of a State,
tribal, or local government.

(2) Citizenship. The applicant must
meet the requirements in paragraphs
(2)(i) or (ii), as applicable, of this
section.

(i) If the applicant is an individual,
the applicant must be a citizen or
national of the United States (U.S.), the
Republic of Palau, the Federated States
of Micronesia, the Republic of the



Federal Register/Vol. 75, No. 102/ Thursday, May 27, 2010/ Notices

29711

Marshall Islands, or American Samoa,
or must reside in the U.S. after legal
admittance for permanent residence.

(ii) If the applicant is an entity other
than an individual, the applicant must
be at least 51 percent owned by persons
who are either citizens or nationals of
the U.S., the Republic of Palau, the
Federated States of Micronesia, the
Republic of the Marshall Islands, or
American Samoa, or legally admitted
permanent residents residing in the U.S.
This paragraph is not applicable if the
entity is owned solely by members of an
immediate family. In such instance, if at
least one of the immediate family
members is a citizen or national, as
defined in paragraph (2)(i) of this
section, then the entity is eligible.

(3) Capacity to perform. The applicant
must have sufficient capacity to perform
the energy audit or renewable energy
development assistance activities
proposed in the application to ensure
success. The Agency will make this
assessment based on the information
provided in the application.

(4) Legal authority and responsibility.
Each applicant must have, or obtain, the
legal authority necessary to carry out the
purpose of the grant.

(5) Ineligible applicants. Consistent
with Departmental regulations, an
applicant is ineligible if it is debarred or
suspended or is otherwise excluded
from or ineligible for participation in
Federal assistance programs. Applicants
will also be considered ineligible for a
grant if they have an outstanding
Federal judgment (other than one
obtained in the U.S. Tax Court), are
delinquent on the payment of Federal
income taxes, or are delinquent on
Federal debt.

B. Project Eligibility.

To be eligible for an energy audit or
a renewable energy development
assistance grant, the grant funds for a
project must be used by the grant
recipient to assist agricultural producers
or rural small businesses in one or both
of the purposes specified in paragraphs
(1) and (2) below and shall also comply
with paragraph (3) and, if applicable,
paragraph (4).

(1) Grant funds may be used to
conduct and promote energy audits that
meet the requirements of the energy
audit as defined in this Notice. Energy
audits must:

(i) Include a narrative description of
the facility or process being audited; its
energy system(s) and usage; its activity
profile; and the price per unit of energy
(electricity, natural gas, propane, fuel
oil, renewable energy, etc.) paid by the
customer over the previous 12 months
from the date of the audit. Any energy

conversion data should be based on use
and source.

(ii) List specific information regarding
all potential energy-saving opportunities
and the associated cost.

(iii) Discuss the possible interactions
of the potential improvements with
existing energy systems.

(A) Estimate the annual energy and
energy costs savings expected from each
possible improvement recommended for
the potential project.

(B) Estimate all direct and attendant
indirect costs of each improvement.

(C) Rank potential improvement
measures by cost-effectiveness.

(iv) Provide a narrative summary of
the potential improvement and its
ability to provide needed benefits,
including a discussion of nonenergy
benefits such as project reliability and
durability.

(A) Provide preliminary specifications
for critical components.

(B) Provide preliminary drawings of
project layout, including any related
structural changes.

(C) Document baseline data compared
to projected consumption, together with
any explanatory notes. When
appropriate, show before-and-after data
in terms of consumption per unit of
production, time or area. Include at least
1 year’s bills for those energy sources/
fuel types affected by this project. Also
submit utility rate schedules, if
appropriate.

(D) Identify significant changes in
future related operations and
maintenance costs, including person-
hours.

(E) Describe explicitly how outcomes
will be measured annually.

(2) Grant funds may be used to
conduct and promote renewable energy
development assistance by providing to
agricultural producers and rural small
businesses recommendations and
information on how to improve the
energy efficiency of their operations and
to use renewable energy technologies
and resources in their operations.

(3) Energy audit assistance and
renewable energy development
assistance can be provided only to
facilities located in rural areas.

(4) For the purposes of this Notice,
only small hydropower projects are
eligible for energy audits and renewable
energy development assistance. Per
consultation with the U.S. Department
of Energy, the Agency is defining small
hydropower as having a rated power of
30 megawatts or less, which includes
hydropower projects commonly referred
to as “micro-hydropower” and “mini-
hydropower.”

IV. Application and Submission
Information

A. Address To Request Application

Applicants may obtain applications
from the applicable Rural Development
Energy Coordinators, as provided in the
Addresses section of this Notice.
Applicants planning to apply
electronically must visit http://
www.grants.gov and follow the
instructions.

B. Content and Form of Submission

Applicants must submit an original
and one copy of the application to the
Rural Development State Office in the
State in which the applicant’s principal
office is located. Applicants must
submit complete applications,
consisting of the following elements, in
order to be considered:

(1) Form SF-424, Application for
Federal Assistance;

(2) Form SF—424A, Budget
Information—Non-Construction
Programs;

(3) Form SF—424B, Assurances—Non-
Construction Programs;

(4) If an entity, copies of applicant’s
organizational documents showing the
applicant’s legal existence and authority
to perform the activities under the grant;

(5) A proposed scope of work,
including a description of the proposed
project, details of the proposed activities
to be accomplished and timeframes for
completion of each task, the number of
months duration of the project, and the
estimated time it will take from grant
approval to beginning of project
implementation. A written narrative to
be used as the scope of work which
includes, at a minimum, the following
items:

(i) An Executive Summary;

(ii) The plan and schedule for
implementation;

(iii) The anticipated number of
agricultural producers and/or rural
small businesses to be served;

(iv) An itemized budget—compute
total cost per rural small business or
agricultural producer served—matching
funds should be clearly identified as
cash;

(v) The geographic scope of the
proposed project;

(vi) Applicant experience as follows:

(A) If applying for a Renewable
Energy Development Assistance grant,
the applicant’s experience in
completing similar renewable energy
development assistance activities,
including the number of similar projects
the applicant has performed and the
number of years the applicant has been

erforming a similar service;

(B) If applying for an Energy Audit
grant, the number of energy audits and
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assessments the applicant has
completed and the number of years the
applicant has been performing those
services; and

(C) For all applicants, the amount of
experience in administering energy
audit, renewable energy development
assistance, or similar activities using
State or Federal support;

(vii) Applicant’s resources, including
personnel, finances, and technology, to
complete what is proposed. If
submitting in multiple states, resources
must be sufficient to complete all
projects;

(viii) Leveraging and commitment of
other sources of funding being brought
to the project (in addition to the
required 25 percent contribution from
the agricultural producer or rural small
business for the cost of an energy audit).
Leveraged funds should be clearly
identified as cash and by source.
Written documentation/confirmation
from the party committing a specific
amount of leveraged funds is required;

(ix) Outreach activities/marketing
efforts specific to conducting energy
audit and renewable energy
development assistance including:

(A) Project title;

(B) Goals of the project;
(C) Identified need;
(D) Target audience;

(E) Timeline and type of activities/
action plan; and

(F) Marketing strategies;

(x) Method and rationale used to
select the areas and businesses that will
receive the service;

(xi) Brief description of how the work
will be performed, including whether
organizational staff, consultants, or
contractors will be used;

(6) The most recent financial audit
(not more than 18 months old) of the
entity, or subdivision thereof, that will
be performing the proposed work. If
such an audit is not available, the latest
financial information that shows the
financial capacity of the entity, or
subdivision thereof, to perform the
proposed work. Such information may
include, but is not limited to, the most
recent year-end balance sheet, income
statement, and other appropriate data
that identify the entity’s resources;

(7) A Dunn and Bradstreet Data
Universal Numbering System (DUNS)
number; and

(8) Intergovernmental review
comments from the State Single Point of
Contact, or evidence that the State has
elected not to review the project under
Executive Order 12372.

C. Submission Dates, Times, and
Addresses

Complete applications must be
received in the appropriate USDA Rural

Development State Office no later than
4:30 p.m. local time July 26, 2010 to be
considered for funding in FY 2010.
Neither incomplete applications nor
complete applications received after this
date and time will be considered,
regardless of the postmark on the
application.

Applicants may submit their
applications either to the Rural
Development Energy Coordinator in the
State in which the applicant’s principal
office is located or via http://
www.grants.gov. A list of Rural
Development Energy Coordinators is
provided in the Addresses section of
this Notice.

D. Intergovernmental Review

The Rural Energy for America
Program is subject to the provisions of
the Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

E. Funding limitations

Grant funds awarded for energy audit
and renewable energy development
assistance projects may be used only to
pay eligible project costs, as described
in paragraph (1) below. Grant funds
awarded for energy audits and
renewable energy development
assistance projects are prohibited from
being used to pay costs associated with
the items listed in paragraph (2) below.

(1) Eligible project costs. Eligible
project costs are those post-application
expenses directly related to conducting
and promoting energy audits and
renewable energy development
assistance, which include but are not
limited to:

(i) Salaries directly or indirectly
related to the project;

(ii) Travel expenses directly related to
conducting energy audits or renewable
energy development assistance;

(iii) Office supplies (e.g., paper, pens,
file folders); and

(iv) Administrative expenses, up to a
maximum of 5 percent of the grant,
which include but are not limited to:

(A) Utilities;

(B) Office space;

(C) Operation expenses of office and
other project-related equipment (e.g.,
computers, cameras, printers, copiers,
scanners); and

(D) Expenses for outreach and
marketing of the energy audit and
renewable energy development
assistance activities, including
associated travel expenses.

(2) Ineligible grant purposes. Grant
funds may not be used to:

(i) Pay for any construction-related
activities;

(ii) Purchase equipment;

(iii) Pay any costs of preparing the
application package for funding under
this Notice;

(iv) Pay any costs of the project
incurred prior to the application date of
the grant made under this Notice;

(v) Fund political or lobbying
activities;

(vi) Pay for assistance to any private
business enterprise which does not meet
the requirements of paragraph III.A(2) of
this Notice; and

(vii) Pay any judgment or debt owed
to the United States.

(3) Funding limitations. The following
funding limitations apply.

(i) Maximum grant amount. The
maximum aggregate amount of grants
awarded to any one recipient under this
Notice cannot exceed $100,000.

(ii) Energy audits. A recipient of a
grant under this Notice that conducts an
energy audit shall require that, as a
condition of the energy audit, the
agricultural producer or rural small
business pay at least 25 percent of the
cost of the energy audit. Further, the
amount paid by the agricultural
producer or rural small business will be
retained by the recipient as a
contribution towards the cost of the
energy audit.

V. Grant Provisions

This section identifies the process and
procedures the Agency will use to
process and select applications, award
grants, and administer grants.

A. Processing and Scoring Applications

(1) Application review. Upon receipt
of an application, the Agency will
conduct a review to determine if the
applicant and project are eligible. The
Agency will notify the applicant in
writing of the Agency’s findings. If the
Agency has determined that either the
applicant or project is ineligible, it will
include in the notification the reason(s)
for its determination(s).

(2) Incomplete applications.
Incomplete applications will be
rejected. Applicants will be informed of
the elements that made the application
incomplete. If a resubmitted application
is received by the applicable application
deadline, the Agency will reconsider the
application.

(3) Subsequent ineligibility
determinations. If at any time an
application is determined to be
ineligible, the Agency will notify the
applicant in writing of its
determination, and processing of the
application will cease.

(4) Application withdrawal. During
the period between the submission of an
application and the execution of
documents, the applicant must notify
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the Agency, in writing, if the project is
no longer viable or the applicant no
longer is requesting financial assistance
for the project. When the applicant so
notifies the Agency, the selection will
be rescinded or the application
withdrawn.

(5) Application deadline. Each
complete and eligible application
received by the applicable Rural
Development State office by 4:30 p.m.
local time July 26, 2010 will be scored.
Any application received by the
applicable Rural Development State
office after 4:30 p.m. local time will not
be considered.

(6) Scoring. The Agency will score
each application using the following
criteria, with a maximum score of 100
points possible.

(i) Project proposal (maximum score
of 10 points). The applicant will be
scored based on its in-house ability to
conduct audits versus using third party
auditing organizations as illustrated in
the application.

(A) If the applicant proposes to use at
least 51 percent of the awarded funding
to employ internal, qualified auditors
and/or renewable energy specialists for
program implementation, up to 10
points will be awarded as follows:

(1) If the percentage is between 51
percent and 75 percent, 5 points will be
awarded.

(2) If the percentage is more than 75
percent, 10 points will be awarded.

(B) If the applicant proposes to use
less than 51 percent of the awarded
funding to employ internal, qualified
auditors and/or renewable energy
specialists for program implementation,
zero points will be awarded.

(ii) Use of Grant Funds for
Administrative Expenses (maximum
score of 10 points). Grantees selected to
participate may use up to 5 percent of
their award for administrative expenses.

(A) If the applicant proposes to use
none of the grant funds for
Administrative Expenses, 10 points will
be awarded.

(B) If the applicant proposes to use a
portion (up to 5 percent) of the grant
funds for Administrative Expenses, zero
points will be awarded.

(iii) Applicant’s organizational
experience in completing proposed
activity (maximum score of 15 points).
The applicant will be scored on the
experience of the organization in
meeting the benchmarks below. This
means that an organization must have
been in business and provided services
as noted in the scoring requirements. An
organization’s experience must be
documented with references and
resumes. Points will be awarded as
follows:

(A) More than 3 years of experience,
15 points will be awarded.

(B) At least 2 years and up to and
including 3 years of experience, 10
points will be awarded.

(C) At least 1 year but less than 2
years of experience, 5 points will be
awarded.

(D) Less than 1 year of experience,
zero points will be awarded.

(iv) Geographic scope of project in
relation to identified need (maximum
score of 10 points).

(A) If the applicant’s proposed or
existing rural service area is State-wide
or includes all or parts of multiple
states, and the marketing and outreach
plan has identified needs throughout
that service area, 10 points will be
awarded.

(B) If the applicant’s proposed or
existing rural service area consists of
multiple counties in a single State and
the marketing and outreach plan has
identified needs throughout that service
area, 7.5 points will be awarded.

(C) If the applicant’s rural service area
consists of a single county or
municipality and the marketing and
outreach plan has identified needs
throughout that service area, 5 points
will be awarded.

(v) Number of agricultural producers/
rural small businesses to be served
(maximum score of 15 points).

(A) If the applicant plans to provide
audits to ultimate recipients with
average audit costs of $1,000 or less, 15
points will be awarded.

(B) If the applicant plans to provide
audits to ultimate recipients with
average audit costs over $1,000 but less
than $1,500, 10 points will be awarded.

(C) If the applicant plans to provide
audits to ultimate recipients with
average audit costs of at least $1,500 but
less than $2,000, 5 points will be
awarded.

(vi) Potential of project to produce
energy savings and its attending
environmental benefits (maximum score
of 25 points). Applicants can be
awarded points under both paragraphs
(vi)(A) and (B).

(A) If the applicant has an existing
program that can demonstrate the
achievement of energy savings with the
agricultural producers and/or rural
small businesses it has served, 13 points
will be awarded.

(B) If the applicant provides evidence
that it has received awards in
recognition of its renewable energy,
energy savings, or energy-based
technical assistance, up to 12 points
will be awarded based on number of
awards and rigorousness of the
competition for each award.

(vii) Marketing and outreach plan
(maximum score of 10 points). If the
applicant includes in the application a
marketing and outreach plan and
provides a satisfactory discussion of
each of the following criteria, two points
for each of the following will be
awarded:

(A) The goals of the project;

(B) Identified need;

(C) Target beneficiaries;
(D) Timeline and action plan; and

(E) Marketing strategies and
supporting data for strategies.

(viii) Level and commitment of other
funds for the project (not including the
25 percent required contribution from
ultimate recipients for the cost of an
energy audit) (maximum score of 5
points).

(A) If the applicant proposes to
leverage grant funding with 50 percent
or more in non-State and non-federal
government matching funds for the
subject grant, and has a written
commitment for those funds, 5 points
will be awarded.

(B) If the applicant proposes to
leverage grant funding with less than 50
percent but more than 20 percent in
non-State and non-federal government
matching funds for the subject grant,
and has a written commitment for those
funds, 2 points will be awarded.

(C) If the applicant proposes less than
20 percent in non-State and non-federal
government matching funds, zero points
will be awarded.

B. Award Process

Applications will be scored by the
State Offices and submitted to the
National Office for review.

(1) Submission to National Office. To
ensure the equitable geographic
distribution of funds, the two highest
scoring applications from each State,
based on the scoring criteria established
under paragraph V.A(6), will be
submitted to National Office to compete
for funding.

(2) Ranking of applications. All
applications submitted to the National
Office will be ranked. All applications
that are ranked will be considered for
selection for funding.

(3) Selection of applications for
funding.

(i) Using the ranking created under
paragraph B(2) of this section, the
Agency will consider the score an
application has received compared to
the scores of other ranked applications,
with higher scoring applications
receiving first consideration for funding.

(ii) If after the majority of applications
have been funded, insufficient funds
remain to fund the next highest scoring
application, the Agency may elect to
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fund a lower scoring application. Before
this occurs, the Administrator, as
applicable, will provide the applicant of
the higher scoring application the
opportunity to reduce the amount of its
grant request to the amount of funds
available. If the applicant agrees to
lower its grant request, it must certify
that the purposes of the project can be
met, and the Administrator must
determine the project is financially
feasible at the lower amount.

(iii) The Agency will notify, in
writing, applicants whose applications
have been selected for funding.

(4) Disposition of ranked applications
not funded. Based on the availability of
funding, a ranked application may not
be funded in the fiscal year in which it
was submitted. Such ranked
applications will not be carried forward
into the next fiscal year and the Agency
will notify the applicant in writing.

(5) Intergovernmental review. If State
or local governments raise objections to
a proposed project under the
intergovernmental review process that
are not resolved within 90 days of the
Agency’s selection of the application,
the Agency will rescind the selection
and will provide the applicant with a
written notice to that effect. The
Agency, in its sole discretion, may
extend the 90-day period if it appears
resolution is imminent.

C. Actions Prior To Grant Closing

(1) Changes in project cost or scope.
If there is a significant reduction in
project cost or changes in project scope,
then the applicant’s funding needs,
eligibility, and scoring, as applicable,
will be reassessed. Decreases in Agency
funds will be based on revised project
costs and other selection factors;
however, other factors, including
Agency regulations used at the time of
grant approval, will remain the same.
Obligated grant funds not needed to
complete the project will be de-
obligated.

(2) Evidence of and disbursement of
other funds. Applicants expecting funds
from other sources for use in completing
projects being partially financed with
Agency funds must have these funds
from other such sources prior to grant
closing. Agency funds will not be
expended in advance of funds
committed to the project from other
sources without prior Agency approval.

D. Letter of Conditions and Grant
Agreement

(1) Letter of conditions. The Agency
will notify the approved applicant in
writing, setting out the conditions under
which the grant will be made. The
notice will include those matters

necessary to ensure that the proposed
grant is completed in accordance with
the terms of the scope of work and
budget, that grant funds are expended
for authorized purposes, and that the
applicable requirements prescribed in
the relevant Departmental regulations
are complied with. The Letter of
Conditions will be sent to the applicant.

(2) Applicant’s intent to meet
conditions. Upon reviewing the
conditions and requirements in the
letter of conditions, the applicant must
complete, sign, and return Form RD
1942-46, “Letter of Intent to Meet
Conditions,” to the Agencys; or if certain
conditions cannot be met, the applicant
may propose alternate conditions to the
Agency. The Agency must concur with
any changes proposed to the letter of
conditions by the applicant before the
application will be further processed.

(3) Grant agreement, forms, and
certifications. Prior to grant approval,
the applicant must complete, sign, and
return a grant agreement (published at
the end of this Notice). In addition, the
following forms, which will be attached
to the letter of conditions referenced in
paragraph V.D(1) of this Notice, and
certifications must be submitted prior to
grant approval:

(A) Form RD 1942-46;

(B) Form AD-1047, “Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters—Primary
Covered Transactions”;

(C) Form AD-1048, “Certification
Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion—
Lower Tier Covered Transactions,”
including certification from any person
or entity that the applicant does
business with as a result of this
government assistance that they are not
debarred or suspended from government
assistance;

(D) Form AD-1049, “Certification
Regarding Drug-Free Workplace
Requirements (Grants) Alternative I—
For Grantees Other Than Individuals”;

(E) Form SF-LLL, “Disclosure Form to
Report Lobbying” or Exhibit A—1 of RD
Instruction 1940-Q, “Certification for
Contracts, Grants, and Loans”; and

(F) Form RD 400-4, “Assurance
Agreement.”

(4) Grant approval. Form RD 1940-1
must be signed by the applicant.

(i) The applicant will be sent a copy
of the executed Form RD 1940-1, the
approved scope of work, and a grant
agreement (published at the end of this
Notice). The grant will be considered
closed on the obligation date.

(ii) The grantee must abide by all
requirements contained in the Grant
Agreement, this Notice, and any other
applicable Federal statutes or

regulations. Failure to follow these
requirements may result in termination
of the grant and adoption of other
available remedies.

E. Fund Disbursement

The Agency will determine, based on
the applicable Departmental regulations,
whether disbursement of a grant will be
by advance or reimbursement. A SF—
270, “Request for Advance or
Reimbursement,” must be completed by
the grantee and submitted to the Agency
no more often than monthly to request
either advance or reimbursement of
funds. Upon receipt of a properly
completed SF—270, the funds will be
requested through the field office
terminal system. Ordinarily, payment
will be made within 30 days after
receipt of a proper request for advance
or reimbursement.

F. Use of Remaining Funds

Funds remaining after all costs
incident to the basic project have been
paid or provided for are to be handled
as specified in this section.

(1) Remaining funds are not to
include grantee contributions.

(2) Remaining funds may be used
based on prior approval by the Agency
for eligible grant purposes, provided:

(i) the use will not result in major
changes to the project;

(ii) the purpose of the grant remains
the same; and

(iii) the project remains within its
original scope.

(3) Grant funds not expended within
24 months from date of the grant
agreement will be cancelled by the
Agency. Prior to the actual cancellation,
the Agency will notify the grantee, in
writing, of the Agency’s intent to cancel
the remaining funds.

G. Monitoring and Reporting Project
Performance

(1) Monitoring of projects. Grantees
are responsible for ensuring that all
activities are performed within the
approved scope of work and that funds
are only used for approved purposes.
Grantees shall constantly monitor
performance to ensure that time
schedules are being met, projected work
by time periods is being accomplished,
financial resources are appropriately
expended by contractors (if applicable),
and any other performance objectives
identified in the scope of work are being
achieved. To the extent that resources
are available, the Agency will monitor
grantees to ensure that activities are
performed in accordance with the
Agency-approved scope of work and to
ensure that funds are expended for
approved purposes. The Agency’s
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monitoring of Grantees neither relieves
the Grantee of its responsibilities to
ensure that activities are performed
within the scope of work approved by
the Agency and that funds are expended
for approved purposes only nor
provides recourse or a defense to the
Grantee should the Grantee conduct
unapproved activities, engage in
unethical conduct, engage in activities
that are or give the appearance of a
conflict of interest, or expend funds for
unapproved purposes.

(2) Federal financial reports. A SF—
425, “Federal Financial Report,” and a
project performance report will be
required of all grantees on a semiannual
basis. The grantee will complete the
project within the total sums available
to it, including the grant, in accordance
with the scope of work and any
necessary modifications thereof
prepared by grantee and approved by
the Agency.

(3) Performance reports. Grantees
must submit to the Agency, in writing,
semiannual performance reports and a
final performance report, once all
project activities are completed.
Grantees are to submit an original of
each report to the Agency.

(i) Semiannual performance reports.
Project performance reports shall
include, but not be limited to, the
following:

(A) A comparison of actual
accomplishments to the objectives
established for that period (e.g., the
number of audits performed, number of
recipients of renewable energy
development assistance);

(B) A list of recipients, each
recipient’s location, and each recipient’s
North American Industry Classification
System code;

(C) Problems, delays, or adverse
conditions, if any, that have in the past
or will in the future affect attainment of
overall project objectives, prevent
meeting time schedules or objectives, or
preclude the attainment of particular
project work elements during
established time periods. This
disclosure shall be accompanied by a
statement of the action taken or planned
to resolve the situation;

(D) Percentage of financial resources
expended on contractors; and

(E) Objectives and timetable
established for the next reporting
period.

(ii) Final performance report. A final
performance report will be required
with the final Federal Financial Report
within 90 days after project completion.
In addition to the information required
under paragraph (3)(i) above, the final
performance report must contain the
information specified in paragraphs

(3)(ii)(A) and (3)(ii)(B) below, as
applicable, of this section.

(A) For energy audit projects, the final
performance report must provide
complete information regarding:

(1) the number of audits conducted,

(2) a list of recipients (agricultural
producers and rural small businesses)
with each recipient’s North American
Industry Classification System code,

(3) the location of each recipient,

(4) the cost of each audit,

(5) the expected energy saved for each
audit conducted if the audit is
implemented, and

(6) the percentage of financial
resources expended on contractors.

(B) For renewable energy
development assistance projects, the
final performance report must provide
complete information regarding:

(1) a list of recipients with each
recipient’s North American Industry
Classification System code,

(2) the location of each recipient,

(3) the expected renewable energy
that would be generated if the projects
were implemented, and

(4) the percentage of financial
resources expended on contractors.

(4) Final status report. One year after
submittal of the final semiannual
performance report, the Grantee will
provide the Agency a final status report
on the number of projects that are
proceeding with one or all of the
Grantee’s recommendations, including
the amount of energy saved and the
amount of renewable energy generated,
as applicable.

(5) Other reports. The Agency may
request any additional project and/or
performance data for the project for
which grant funds have been received.

H. Financial Management System and
Records

(1) The grantee will provide for
Financial Management Systems that
will include:

(i) Accurate, current, and complete
disclosure of the financial result of each
grant.

(ii) Records that identify adequately
the source and application of funds for
grant-supporting activities, together
with documentation to support the
records. Those records shall contain
information pertaining to grant awards
and authorizations, obligations,
unobligated balances, assets, liabilities,
outlays, and income.

(ii1) Effective control over and
accountability for all funds. Grantee
shall adequately safeguard all such
assets and shall ensure that funds are
used solely for authorized purposes.

(2) The grantee will retain financial
records, supporting documents,

statistical records, and all other records
pertinent to the grant for a period of at
least 3 years after completion of grant
activities except that the records shall
be retained beyond the 3-year period if
audit findings have not been resolved or
if directed by the United States.
Microfilm copies may be substituted in
lieu of original records. The Agency and
the Comptroller General of the United
States, or any of their duly authorized
representatives, shall have access to any
books, documents, papers, and records
of the grantee which are pertinent to the
specific grant for the purpose of making
audit, examination, excerpts, and
transcripts.

I. Audit Requirements

Grantees must provide an annual
audit in accordance with 7 CFR part
3052.

J. Grant Servicing

Grants will be serviced in accordance
with Departmental regulations and 7
CFR part 1951, subparts E and O.
Grantees will permit periodic inspection
of the project operations by a
representative of the Agency.

K. Programmatic Changes

The Grantee shall obtain prior Agency
approval for any change to the scope or
objectives of the approved project.
Failure to obtain prior approval of
changes to the scope of work or budget
may result in suspension, termination,
and recovery of grant funds.

L. Transfer of Obligations

Subject to Agency approval, an
obligation of funds established for a
grantee may be transferred to a different
(substituted) grantee provided:

(1) The substituted grantee

(i) is eligible;

(ii) has a close and genuine
relationship with the original grantee;
and

(iii) has the authority to receive the
assistance approved for the original
grantee; and

(2) The need, purpose(s), and scope of
the project for which the Agency funds
will be used remain substantially
unchanged.

M. Grant Close out and Related
Activities

In addition to the requirements
specified in the Departmental
regulations, failure to submit
satisfactory reports on time under the
provisions of Section V.G., Monitoring
and Reporting Project Performance, may
result in the suspension or termination
of a grant. The provisions of this section
apply to grants and sub-grants.
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VI. Administration Information
A. Notice of Eligibility

If an applicant is determined by the
Agency to be eligible for participation,
the Agency will notify the applicant in
writing. If an applicant is determined by
the Agency to be ineligible, the Agency
will notify the applicant, in writing, as
to the reason(s) the applicant was
rejected. Such applicant will have
review and appeal rights as specified in
this Section.

B. Administrative and National Policy
Requirements

(1) Review and appeal rights. A
person may seek a review of an Agency
decision under this Notice from the
appropriate Agency official that
oversees the program in question and
appeal to the National Appeals Division
in accordance with 7 CFR part 11.

(2) Notification of unfavorable
decisions. If at any time prior to grant
approval it is decided that favorable
action will not be taken on an
application, the State Director will
notify the applicant in writing of the
decision and of the reasons why the
request was not favorably considered.
The notification will inform applicant of
its rights to an informal review,
mediation, and appeal of the decision in
accordance with 7 CFR part 11.

C. Exception Authority

Except as specified in paragraphs (1)
through (3) below, the Administrator
may make exceptions to any
requirement or provision of this Notice,
if such exception is in the best interests
of the Federal Government and is
otherwise not in conflict with
applicable laws.

(1) Applicant eligibility. No exception
to applicant eligibility can be made.

(2) Project eligibility. No exception to
project eligibility can be made.

(3) Rural area definition. No
exception to the definition of rural area
can be made.

D. Member or Delegate Clause

No member of or delegate to Congress
shall receive any share or part of this
grant or any benefit that may arise
therefrom; but this provision shall not
be construed to bar as a contractor
under the grant a publicly held
corporation whose ownership might
include a member of Congress.

E. Environmental Review

All grants made under this subpart are
subject to the requirements of 7 CFR
part 1940, subpart G. Applications for
financial assistance for planning
purposes or management and feasibility

studies are categorically excluded from
the environmental review process by 7
CFR 1940.310(e)(1).

F. Other USDA Regulations

Energy audit and renewable energy
development assistance projects funded
under this Notice are subject to the
provisions of the Departmental
regulations, as applicable, which are
incorporated by reference herein.

VII. Agency Contacts

Notice Contact. For information about
this Notice, please contact the Energy
Branch, USDA Rural Development,
STOP 3225, Room 6870, 1400
Independence Avenue, SW.,
Washington, DC 20250-3225.
Telephone: (202) 720-1400.

For assistance on energy audit and
renewable energy development
assistance grants, please contact the
applicable Rural Development Energy
Coordinator, as provided in the
Addresses section of this Notice.

VIII. Non-Discrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, age,
disability, and where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
reprisal, or because all or part of an
individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—
2600 (voice and TDD). To file a
complaint of discrimination, write to
USDA, Director, Office of Civil Rights,
1400 Independence Avenue, SW.,
Washington, DC 20250-9410 or call
(800) 795—-3272 (voice) or (202) 720—
6382 (TDD). “USDA is an equal
opportunity provider and employer.”

IX. Civil Rights Compliance
Requirements

All grants made under this Notice are
subject to title VI of the Civil Rights Act
of 1964, 7 CFR part 1901, subpart E, and
Section 504 of the Rehabilitation Act of
1973.

Dated: May 19, 2010.

Judith A. Canales,

Administrator, Rural Business-Cooperative
Service.

Energy Audit and Renewable Energy
Development Assistance Grant Agreement

This Grant Agreement (Agreement) is a
contract for receipt of grant funds of

$ , under the Rural Energy for
America program, Title IX, Section 9001 of
the Food, Conservation, and Energy Act of
2008 (Pub.L. 110-234), between

(Grantee) and the
United States of America acting through
Rural Development, Department of
Agriculture (Grantor). All references herein
to “Project” refer to an energy audit project
and/or renewable energy development
assistance project identified in the scope of
work submitted with the application. Should
actual project costs be lower than projected
in the scope of work, the final amount of the
grant may be adjusted.

A. Assurance Agreement

Grantee assures Grantor that Grantee is in
compliance with and will comply in the
course of the Agreement with all applicable
laws, regulations, Executive Orders, and
other generally applicable requirements,
including those contained in the
Departmental regulations as codified in 7
CFR parts 3000 through 3099, including but
not necessarily limited to 7 CFR parts 3015
through 3019, 7 CFR part 3021, and 7 CFR
part 3052, and successor regulations to these
parts, which are incorporated into this
agreement by reference, any applicable
Notices published in the Federal Register,
and such other statutory provisions as are
specifically contained herein.

Grantee and Grantor agree to all of the
terms and provisions of any policy or
regulations promulgated under Title IX,
Section 9001 of the Food, Conservation, and
Energy Act of 2008. Any application
submitted by Grantee for this grant, including
any attachments or amendments, is
incorporated and included as part of this
Agreement. Any changes to these documents
or this Agreement must be approved in
writing by Grantor.

Grantor may suspend and/or terminate the
grant in whole, or in part, at any time before
the date of completion, whenever it is
determined that Grantee has failed to comply
with the conditions of this Agreement.

B. Use of Grant Funds

Grantee will use grant funds and leveraged
funds only for the purposes and tasks
included in the application and budget
approved by Grantor. The approved Budget
and approved use of funds are further
described in the Grantor Letter of Conditions
and amendments or supplements thereto.
Any uses not provided for in the approved
budget must be approved in writing by
Grantor.

C. Civil Rights Compliance

Grantee will comply with Executive Order
12898, Title VI of the Civil Rights Act of
1964, and Section 504 of the Rehabilitation
Act of 1973. This shall include collection and
maintenance of data on the race, sex,
disability, and national origin of Grantee’s
membership/ownership and employees.
These data must be available to Grantor in its
conduct of Civil Rights Compliance Reviews,
which will be conducted prior to grant
closing and 3 years later, unless the final
disbursement of grant funds has occurred
prior to that date.
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D. Financial Management Systems

1. Grantee will provide a Financial
Management System in accordance with
Departmental regulations as codified in 7
CFR parts 3000 through 3099, including but
not necessarily limited to 7 CFR parts 3015
through 3019, 7 CFR part 3021, and 7 CFR
part 3052, and successor regulations to these
parts, including but not limited to:

(i) Records that identify adequately the
source and application of funds for grant-
supported activities. Those records shall
contain information pertaining to grant
awards and authorizations, obligations,
unobligated balances, assets, liabilities,
outlays, and income;

(ii) Effective control over and
accountability for all funds, property, and
other assets. Grantees shall adequately
safeguard all such assets and ensure that they
are used solely for authorized purposes;

(iii) Accounting records prepared in
accordance with generally accepted
accounting principles (GAAP) and supported
by source documentation; and

(iv) Grantee tracking of fund usage and
records that show matching funds and grant
funds are used proportionally. Grantee will
provide verifiable documentation regarding
matching funds usage, i.e., bank statements
or copies of funding obligations from the
matching source.

2. Grantee will retain financial records,
supporting documents, statistical records,
and all other records pertinent to the grant
for a period of at least 3 years after
completion of grant activities, except that the
records shall be retained beyond the 3-year
period if audit findings have not been
resolved or if directed by the United States.
Grantor and the Comptroller General of the
United States, or any of their duly authorized
representatives, shall have access to any
books, documents, papers, and records of
Grantee which are pertinent to the grant for
the purpose of making audits, examinations,
excerpts, and transcripts.

E. Procurement

Grantee will comply with the applicable
procurement requirements of 7 CFR part
3015 regarding standards of conduct, open
and free competition, access to contractor
records, and equal employment opportunity
requirements.

F. Reporting

1. Grantee will after grant approval through
project completion:

(i) Provide periodic reports as required by
Grantor. A federal financial report and a
project performance report will be required
on a semiannual basis (due 30 working days
after end of the semiannual period). For the
purposes of this grant, semiannual periods
end on June 30 and December 31. The federal
financial report must show how grant funds
and leveraged funds have been used to date
and project the funds needed and their
purposes for the next quarter. Grantee shall
constantly monitor performance to ensure
that time schedules are being met and
projected goals by time periods are being
accomplished. The project performance
reports shall include the following:

(A) Semiannual performance reports.
Project performance reports shall include,
but not be limited to, the following:

(1) A comparison of actual
accomplishments to the objectives
established for that period (e.g., the number
of audits performed, number of recipients of
renewable energy development assistance);

(2) A list of recipients, each recipient’s
location, and each recipient’s North
American Industry Classification System
code;

(3) Problems, delays, or adverse conditions,
if any, which have affected or will affect
attainment of overall project objectives,
prevent meeting time schedules or objectives,
or preclude the attainment of particular
project work elements during established
time periods. This disclosure shall be
accompanied by a statement of the action
taken or planned to resolve the situation;

(4) Percentage of financial resources
expended on contractors; and

(5) Objectives and timetable established for
the next reporting period.

(B) Final performance report. A final
performance report will be required with the
final federal financial Report.

(1) For energy audit projects, the final
performance report must provide the
information required in a semiannual
performance report; complete information
regarding the number of audits conducted; a
list of recipients with each recipient’s North
American Industry Classification System
code; the location of each recipient; the cost
of each audit; the expected energy saved for
each audit conducted if the audit is
implemented; the number of jobs created and
saved for an agricultural producer or rural
small business, as applicable, as a result of
the grant; and the percentage of financial
resources expended on contractors.

(2) For renewable energy development
assistance projects, the final performance
report must provide the information required
in a semiannual performance report; a list of
recipients with each recipient’s North
American Industry Classification System
code; the location of each recipient; the
expected renewable energy that would be
generated if the projects were implemented;
and the percentage of financial resources
expended on contractors.

(i1) For the year(s) in which grant funds are
received, Grantee will provide an annual
financial statement to Grantor.

2. Grantee will, after project completion:

(i) Allow Grantor access to the records and
performance information obtained under the
scope of the project; and

(ii) One year after submittal of the final
semiannual performance report, Grantee will
provide Grantor a final status report on the
number of projects that are proceeding with
one or all of Grantee’s recommendations,
including the amount of energy saved and
the amount of renewable energy generated, as
applicable.

G. Grant Disbursement

Unless required by funding partners to be
provided on a pro rata basis with other
funding sources, grant funds will be
disbursed after all other funding sources have
been expended.

1. Requests for reimbursement may be
submitted monthly or more frequently if
authorized to do so by Grantor. Ordinarily,
payment will be made within 30 days after
receipt of a proper request for
reimbursement.

2. Grantee shall not request reimbursement
for the Federal share of amounts withheld
from contractors to ensure satisfactory
completion of work until after it makes those
payments.

3. Payment shall be made by electronic
funds transfer.

4. Standard Form 270, “Request for
Advance or Reimbursement,” or other format
prescribed by Grantor shall be used to
request Grant reimbursements.

H. Use of Remaining Grant Funds

Grant funds not expended within 24
months from date of this agreement will be
cancelled by Grantor. Prior to the actual
cancellation, Grantor will notify Grantee, in
writing, of Grantor’s intent to cancel the
remaining funds.

IN WITNESS WHEREOQF, Grantee has this
day authorized and caused this Agreement to
be signed in its name and its corporate seal
to be hereunto affixed and attested by its
duly authorized officer(s), and Grantor has
caused this Agreement to be duly executed
in its behalf by

GRANTOR:
[SEAL]

Name:

Title:

UNITED STATES OF AMERICA
DEPARTMENT OF AGRICULTURE RURAL
DEVELOPMENT

Date
GRANTEE:
[SEAL]

Name:
Title:

Date

[FR Doc. 2010-12583 Filed 5-26—10; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Forest Service

Northern New Mexico Resource
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Northern New Mexico
Resource Advisory Committee will meet
in Albuquerque, New Mexico. The
committee is meeting as authorized
under the Secure Rural Schools and
Community Self-Determination Act of
2000 (Pub. L. 110-343) and in
compliance with the Federal Advisory
Committee Act (5 U.S.C. Appendix 2
§§1-15, October 6, 1972, as amended
1976, 1980 and 1982). The purpose is to
hold the first meeting of the newly
formed committee.
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DATES: The meeting will be held on June
22,2010, beginning at 10 a.m. A second
day of the meeting, on June 23, 2010,
will begin at 8 a.m.

ADDRESSES: The meeting will be held at
the Drury Inn, 4310 The 25 Way, NE.,
in the Taos Room, Albuquerque, New
Mexico. Written comments should be
sent to Ignacio Peralta, Carson National
Forest, 208 Cruz Alta Road, Taos, NM
87571. Comments may also be sent via
e-mail to iperalta@fs.fed.us or via
facsimile to 575-758-6213.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at Carson
National Forest, 208 Cruz Alta Road,
Taos, NM. Visitors are encouraged to
call ahead to 575-758-6344 to facilitate
entry into the building.

FOR FURTHER INFORMATION CONTACT: RAC
Coordinator USDA, Carson National
Forest: Ignacio Peralta, 575—-758-6344,
208 Cruz Alta Rd., Taos, NM 87571.
E-mail: iperalta@fs.fed.us. RAC
Coordinator, USDA, Santa Fe National
Forest: Ruben Montes, 505—438-5356,
11 Forest Lane, Santa Fe, NM 87508.
E-mail: rmontes@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Introductions of all committee
members, replacement members, and
Forest Service personnel; (2) Selection
of a chairperson by the committee
members; (3) Review of Act and RAC
Charter; (4) Administrative budget; (5)
Receive materials explaining the process
for considering and recommending Title
II projects; and (6) Public Comment.

Persons who wish to bring related
matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting.

Dated: May 21, 2010.

Kendall Clark,

Forest Supervisor, Carson National Forest.
[FR Doc. 2010-12751 Filed 5-26—10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and

Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: Office of the Secretary, Office
of Administrative Services.

Title: DOC National Environmental
Policy Act Environmental Questionnaire
and Checklist.

OMB Control Number: 0690-0028.
Form Number(s): CD-593.

Type of Request: Regular submission.
Number of Respondents: 200.
Average Hours per Response: 2 hours.
Burden Hours: 400.

Needs and Uses: The Environmental
Questionnaire and Checklist is designed
to be used by both grants applicants and
Federal entities proposing construction
or infrastructure projects. The questions
address a diverse range of potential
environmental issues covered under
Federal environmental laws and
regulations and are designed to provide
a reviewer enough information to
determine the level of NEPA
documentation necessary to comply
with the law.

Affected Public: Business or other for-
profit organizations; not-for-profit
institutions; individuals and
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain a benefit.

OMB Desk Officer: Nicholas Fraser,
(202) 395-5887.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Nicholas Fraser, OMB Desk
Officer, FAX number (202) 395-5806, or
via the Internet at
Nicholas A. Fraser@omb.eop.gov.

Dated: May 21, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-12695 Filed 5-26-10; 8:45 am]
BILLING CODE 3510-NW-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-838, A-570-892]

Carbazole Violet Pigment 23 From
India and the People’s Republic of
China: Continuation of Antidumping
Duty Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (Department) and the
International Trade Commission (ITC)
that revocation of the antidumping duty
orders on carbazole violet pigment 23
(CVP-23) from India and the People’s
Republic of China (PRC) would likely
lead to a continuation or recurrence of
dumping and material injury to an
industry in the United States, the
Department is publishing a notice of
continuation for the antidumping duty
orders.

DATES: Effective Date: May 27, 2010.
FOR FURTHER INFORMATION CONTACT:
Bryan Hansen or Minoo Hatten, AD/
CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-3683 or (202) 482—
1690, respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 2, 2009, the Department
initiated and the ITC instituted sunset
reviews of the antidumping duty orders
on CVP-23 from India and the PRC?
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (the Act). See
Initiation of Five-Year (“Sunset”)
Review, 74 FR 56593 (November 2,
2009); See also Carbazole Violet
Pigment 23 From China and India, 74
FR 56663 (November 2, 2009).

As a result of these sunset reviews,
the Department determined that
revocation of the antidumping duty
orders would likely lead to continuation
or recurrence of dumping and, therefore,
notified the ITC of the magnitude of the
margins likely to prevail should the
orders be revoked. See Carbazole Violet
Pigment 23 from India and the People’s

10n December 29, 2004, the Department
published the following antidumping duty orders:
Antidumping Duty Order: Carbazole Violet Pigment
23 From the People’s Republic of China, 69 FR
77987 (December 29, 2004); Notice of Amended
Final Determination of Sales at Less Than Fair
Value and Antidumping Duty Order: Carbazole
Violet Pigment 23 From India, 69 FR 77988
(December 29, 2004).
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Republic of China: Final Results of the
Expedited Sunset Reviews of the
Antidumping Duty Orders, 75 FR 12497
(March 16, 2010).

On May 10, 2010, pursuant to section
751(c) of the Act, the ITC determined
that revocation of the antidumping duty
order on CVP-23 from India and the
PRC would likely lead to continuation
or recurrence of material injury to an
industry in the United States within a
reasonably foreseeable time. See
Carbazole Violet Pigment 23 from China
and India: Investigation Nos. 701-TA—
437 and 731-TA-1060 and 1061, USITC
Publication 4151 (April 2010). See also
Carbazole Violet Pigment 23 from China
and India; Determinations, 75 FR 27815
(May 18, 2010).

Scope of the Orders

The merchandise subject to these
antidumping duty orders is CVP-23
identified as Color Index No. 51319 and
Chemical Abstract No. 6358-30-1, with
the chemical name of diindolo [3,2-
b:3%,2’-m] 2 triphenodioxazine, 8,18-
dichloro-5, 15-diethyl-5, 15-dihydro-,
and molecular formula of
C34H22C12N402. The subject
merchandise includes the crude
pigment in any form (e.g., dry powder,
paste, wet cake) and finished pigment in
the form of presscake and dry color.
Pigment dispersions in any form (e.g.,
pigment dispersed in oleoresins,
flammable solvents, water) are not
included within the scope of the orders.
The merchandise subject to the orders is
classifiable under subheading
3204.17.90.40 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written descriptions of the
scope of the orders are dispositive.

Continuation of the Orders

As a result of these determinations by
the Department and the ITC that
revocation of these antidumping duty
orders would likely lead to continuation
or recurrence of dumping and material
injury to an industry in the United
States, pursuant to section 751(d)(2) of
the Act, the Department hereby orders
the continuation of the antidumping
duty orders on CVP-23 from India and
the PRC.

U.S. Customs and Border Protection
will continue to collect antidumping
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise. The effective date
of continuation of these orders will be

2 The bracketed section of the product
description, [3,2-b:3’,2’-m], is not business-
proprietary information. In this case, the brackets
are simply part of the chemical nomenclature.

the date of publication in the Federal
Register of this notice of continuation.
Pursuant to section 751(c)(2) of the Act,
the Department intends to initiate the
next five-year review of these orders not
later than 30 days prior to the fifth
anniversary of the effective date of
continuation.

These five-year sunset reviews and
this notice are in accordance with
Section 751(c) of the Act and published
pursuant to Section 777(i)(1) of the Act.

Dated: May 21, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2010-12822 Filed 5—-26-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-839]

Carbazole Violet Pigment 23 From
India: Continuation of Countervailing
Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
International Trade Commission (ITC)
that revocation of the countervailing
duty (CVD) order on CVP-23 would
likely lead to continuation of
countervailable subsidies, and material
injury to an industry in the United
States, the Department is publishing a
notice of continuation of this CVD
order.

DATES: Effective Date: May 27, 2010.
FOR FURTHER INFORMATION CONTACT:
Martha Douthit at (202) 482—-5050, or
Dana Mermelstein at (202) 482—1391,
AD/CVD Operations, Office 6, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Background

The CVD order was published in the
Federal Register on December 24, 2004.
See Notice of Countervailing Duty
Order: Carbazole Violet Pigment 23
From India, 69 FR 77995 (December 29,
2004).

On November 2, 2009, the Department
initiated and the ITC instituted a sunset
review of the CVD order on CVP-23
from India pursuant to section 751(c) of
the Tariff Act of 1930, as amended (the
Act). See Initiation of Five-Year

(“Sunset”’) Reviews, 74 FR 56593
(November 2, 2009). As a result of its
review, the Department found that
revocation of the CVD order would
likely lead to continuation or recurrence
of countervailable subsidies, and
notified the ITC of the magnitude of the
net countervailable subsidies likely to
prevail were the order to be revoked.
See Carbazole Violet Pigment 23 from
India: Final Results of the Expedited
Five-year (Sunset) Review of the
Countervailing Duty Order, 75 FR 13257
(March 19, 2010).

On May 10, 2010, pursuant to section
751(c) of the Act, the ITC determined
that revocation of the CVD order on
CVP-23 from India, would likely lead to
continuation or recurrence of material
injury to an industry in the United
States within a reasonable foreseeable
time. See Carbazole Violet Pigment 23
from China and India; Determinations,
75 FR 27815 (May 18, 2010).

Scope of the Order

The merchandise covered by this
order is CVP-23 identified as Color
Index No. 51319 and Chemical Abstract
No. 6358-30-1, with the chemical name
of diindolo [3,2-b:3’,2’-m]
triphenodioxazine, 8,18-dichloro-5,15-
diethy-5,15-dihydro-, and molecular
formula of C34H»,Cl.N40,.1 The subject
merchandise includes the crude
pigment in any form (e.g., dry powder,
paste, wet cake) and finished pigment in
the form of presscake and dry color.
Pigment dispersions in any form (e.g.,
pigments dispersed in oleoresins,
flammable solvents, water) are not
included within the scope of the order.
The merchandise subject to this order is
classifiable under subheading
3204.17.9040 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise under the order is
dispositive.

Continuation of the Order

As a result of the determinations by
the Department and the ITC that
revocation of the CVD order would
likely lead to continuation or recurrence
of countervailable subsidies, and
material injury, to an industry in the
United States, pursuant to section
751(d)(2) of the Act, the Department
hereby orders the continuation of the
CVD order on CVP-23 from India.

1The bracketed section of the product
description, [3,2-b:3",2"-m], is not business
proprietary information; the brackets are part of the
chemical nomenclature. See December 4, 2003
amendment to petition (supplemental petition) at 8.
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U.S. Customs and Border Protection
will continue to collect CVD cash
deposits at the rates in effect at the time
of entry for all imports of subject
merchandise. The effective date of
continuation of this order will be the
date of publication in the Federal
Register of this notice of continuation.
Pursuant to section 751(c)(2) and
751(c)(6)(A) of the Act, the Department
intends to initiate the next five-year
(sunset) review of this order not later
than 30 days prior to the fifth
anniversary of the effective date of
continuation.

This five-year (sunset) review and this
notice are in accordance with section
751(c) of the Act. This notice is
published pursuant to 751(c) and 771(i)
of the Act and 19 CFR 351.218(f)(4).

Dated: May 21, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2010-12820 Filed 5-26-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-827]

Certain Cased Pencils From the
People’s Republic of China: Extension
of Time Limit for the Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

DATES: Effective Date: May 27, 2010.

FOR FURTHER INFORMATION CONTACT:
Alexander Montoro or Joseph Shuler,
AD/CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—0238 and (202)
482-1293, respectively.

Background

On December 22, 2009, the
Department of Commerce
(“Department”) published the
preliminary results of the administrative
review of the antidumping duty order
on certain cased pencils from the
People’s Republic of China (“PRC”),
covering the period December 1, 2007
through November 30, 2008. See Certain
Cased Pencils From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review, 74 FR 68047 (December 22,
2009). The final results for this

administrative review were due no later
than April 21, 2010.? On April 21, 2010,
the Department published a notice
extending the time limit for completion
of the final results by 30 days to May 28,
2010, because it needed additional time
to analyze complex surrogate value
issues. See Certain Cased Pencils From
the People’s Republic of China:
Extension of Time Limit for the Final
Results of Antidumping Duty
Administrative Review, 75 FR 20815
(April 21, 2010).

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department to issue the
final results of an administrative review
within 120 days after the date on which
the preliminary results are published. If
it is not practicable to complete the
review within that time period, section
751(a)(3)(A) of the Act allows the
Department to extend the deadline for
the final results to a maximum of 180
days after the date on which the
preliminary results are published. The
Department now finds it is not
practicable to complete the final results
of this administrative review within the
initial time extension of May 28, 2010,
because the Department continues to
need additional time to consider the
complex issues related to surrogate
valuation. Therefore, the Department is
further extending the time limit for
completion of the final results of this
review by an additional 30 days to June
27,2010, in accordance with section
751(a)(3)(A) of the Act and 19 CFR
351.213(h)(2). However, June 27, 2010,
falls on a Sunday, and it is the
Department’s long-standing practice to
issue a determination the next business
day when the statutory deadline falls on
a weekend, federal holiday, or any other
day when the Department is closed. See
Notice of Clarification: Application of
“Next Business Day” Rule for
Administrative Determination Deadlines
Pursuant to the Tariff Act of 1930, As
Amended, 70 FR 24533 (May 10, 2005).
Accordingly, the deadline for

1 As explained in the Memorandum from the
Deputy Assistant Secretary for Import
Administration, the Department has exercised its
discretion to toll deadlines for the duration of the
closure of the Federal Government from February
5 through February 11, 2010. As a result, all
deadlines in this segment have been extended by
seven days and the revised deadline for the final
results became April 28, 2010. See Memorandum to
the Record from Ronald Lorentzen, Deputy
Assistant Secretary for Import Administration,
“Tolling of Administrative Deadlines As a Result of
the Government Closure During Recent
Snowstorm,” dated February 12, 2010.

completion of the final results is now no
later than June 28, 2010.

This notice is published in
accordance with sections 751(a)(3)(A)
and 777(i) of the Act.

Dated: May 21, 2010.
John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-12804 Filed 5-26-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

INTERNATIONAL TRADE
ADMINISTRATION

[A-570-822]

Certain Helical Spring Lock Washers
From the People’s Republic of China:
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On November 9, 2009, the
Department of Commerce (the
“Department”) published the
preliminary results of the administrative
review of the antidumping duty order
on certain helical spring lock washers
from the People’s Republic of China
(“PRC”), covering the period October 1,
2007, through September 30, 2008. See
Certain Helical Spring Lock Washers
From the People’s Republic of China:
Preliminary Results of Antidumping
Duty Administrative Review, 74 FR
57653 (November 9, 2009) (“Preliminary
Results”). We gave the interested parties
an opportunity to comment on the
Preliminary Results. After reviewing the
interested parties’ comments, we made
changes to our calculations for the final
results of the review. The final dumping
margin for this review is listed in the
“Final Results of the Review” section
below.

EFFECTIVE DATE: May 27, 2010.

FOR FURTHER INFORMATION CONTACT:
David Layton or Austin Redington, AD/
CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, DC 20230;
telephone (202) 482—0371 or (202) 482—
1664, respectively.

SUPPLEMENTARY INFORMATION:

Background
The Department published the
Preliminary Results on November 9,

2009. On November 12, 2009, the
Department sent a supplemental
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questionnaire to mandatory respondent
Hangzhou Spring Washer Co., Ltd.
(“HSW”) (also known as Zhejiang
Wanxin Group Co., Ltd.), and received
a response from HSW on November 19,
2009.

HSW and the petitioner, Shakeproof
Assembly Components, a Division of
Nlinois Tool Works, Inc. (“Shakeproof”
or “Petitioner”), submitted surrogate
value comments on December 28, 2009,
in addition to those surrogate value
comments submitted before the
Preliminary Results.

The final results of this administrative
review were originally due no later than
March 9, 2010. As explained in the
memorandum from Ron Lorentzen,
Deputy Assistant Secretary for Import
Administration, the Department has
exercised its discretion to toll deadlines
for the duration of the closure of the
Federal Government from February 5,
2010, through February 12, 2010. Thus,
all deadlines in this segment of the
proceeding have been extended by
seven days. The revised deadline for the
final results of this review was
consequently extended to March 16,
2010. See Memorandum to the Record
from Ronald Lorentzen, Deputy
Assistant Secretary (“DAS”) for Import
Administration, regarding “Tolling of
Administrative Deadlines As a Result of
the Government Closure During the
Recent Snowstorm,” dated February 12,
2010.

On March 1, 2010, the Department
published in the Federal Register an
extension of the time limit for the
completion of the final results of this
review until no later than May 17, 2010,
in accordance with section 751(a)(3)(A)
of the Tariff Act of 1930, as amended
(“the Act”), and 19 CFR 351.213(h)(2).
See Certain Helical Spring Lock
Washers from the People’s Republic of
China: Extension of Time Limit for the
Final Results of the 2007-2008
Antidumping Duty Administrative
Review, 75 FR 9159 (March 1, 2010).

Petitioner and HSW submitted case
briefs on January 6, 2010, and rebuttal
briefs on January 11, 2010. None of the
parties requested a hearing.

Scope of the Order

The products covered by the order are
helical spring lock washers of carbon
steel, of carbon alloy steel, or of
stainless steel, heat—treated or non-heat-
treated, plated or non—plated, with ends
that are off-line. Helical spring lock
washers are designed to: (1) function as
a spring to compensate for developed
looseness between the component parts
of a fastened assembly; (2) distribute the
load over a larger area for screws or
bolts; and (3) provide a hardened

bearing surface. The scope does not
include internal or external tooth
washers, nor does it include spring lock
washers made of other metals, such as
copper.

Lock washers subject to the order are
currently classifiable under subheading
7318.21.0030 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheading is provided for convenience
and customs purposes, the written
description of the scope of this
proceeding is dispositive.

Analysis of Comments Received

All issues raised in the case briefs are
addressed in the “Issues and Decision
Memorandum for the 2007-2008
Administrative Review of Certain
Helical Spring Lock Washers From the
People’s Republic of China” (“Issues and
Decision Memorandum”), which is
dated concurrently with and hereby
adopted by this notice. A list of the
issues which parties raised and to
which we responded in the Issues and
Decision Memorandum is attached to
this notice as an Appendix. The Issues
and Decision Memorandum is a public
document which is on file in the Central
Records Unit (“CRU”) in room 1117 in
the main Department building, and is
accessible on the web at http://
www.ia.ita.doc.gov/frn. The paper copy
and electronic version of the
memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of the
comments received, we made the
following changes in calculating
dumping margins: (1) we revised our
calculation of the surrogate financial
ratios and are now including two
additional Indian companies; (2) we
valued HSW’s factors for barium
carbonate, nitric acid, and zinc chloride
using prices from Chemical Weekly
rather than the World Trade Atlas data
used in the Preliminary Results; (3) for
nitric acid and zinc chloride, we
adjusted the average prices reported in
Chemical Weekly to account for the
differences between the concentration
levels for the chemicals reported in
Chemical Weekly and those used by
HSW (the barium carbonate
concentration level of sales reported in
Chemical Weekly is identical to that
reported by HSW); (4) we valued
brokerage and handling costs using the
source, the World Bank Group’s Doing
Business 2009, which reports average
brokerage and handling costs in India
based on a broad survey; and (5) we
corrected an error in the calculations
identified by HSW. See Comments 1, 5,
6 and 7 of the Issues and Decision

Memorandum. For further details, see
“Analysis for the Final Results of
Antidumping Duty Administrative
Review of Helical Spring Lock Washers
from the People’s Republic of China:
Hangzhou Spring Washer Co. Ltd.,
dated May 17, 2010, on file in the CRU.

Final Results of the Review

We determine that the following
margin exists for the period October 1,
2007, through September 30, 2008:

Manufacturer/exporter (F':/é?(r;%irr]‘t)
Hangzhou Spring Washer Co.
Ltd. (also known as Zhejiang
Wanxin Group Co., Ltd.) ......... 6.96

Assessment Rates

The Department has determined, and
U.S. Customs and Border Protection
(“CBP”) shall assess, antidumping duties
on all appropriate entries. The
Department intends to issue assessment
instructions to CBP 15 days after the
date of publication of the final results of
review. For HSW, we calculated
customer—specific antidumping duty
assessment amounts for subject
merchandise based on the ratio of the
total amount of antidumping duties
calculated for the examined sales of
subject merchandise to the total
quantity of subject merchandise sold in
these transactions. We calculated these
per unit assessment amounts in this
fashion, as opposed to calculating
import-specific ad valorem rates in
accordance with 19 CFR 351.212 (b)(1),
because the entered values and
importers of record for HSW’s reported
U.S. sales are not on the record. To
determine whether the duty assessment
rates are de minimis, in accordance with
the requirement set forth in 19 CFR
351.106(c)(2), we calculated importer
(or customer)—specific ad valorem ratios
based on the estimated entered value.
Where an importer—specific (or
customer—specific) rate is de minimis
(i.e., less than 0.50 percent), the
Department will instruct CBP to
liquidate that importer’s (or customer’s)
entries of subject merchandise without
regard to antidumping duties.

Cash Deposit Requirements

The following cash—deposit
requirements will apply to all
shipments of lock washers from the PRC
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) the
cash deposit rates for the reviewed
company will be the rate listed above
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(except no cash deposit will be required
if a company’s weighted—average margin
is de minimis, i.e., less than 0.5
percent); (2) for merchandise exported
by manufacturers or exporters not
covered in this review but covered in
the original less—than-fair-value
investigation or a previous review, the
cash deposit rate will continue to be the
most recent rate published in the final
determination or final results for which
the manufacturer or exporter received
an individual rate; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original investigation, but
the manufacturer is, the cash deposit
rate will be the rate established for the
most recent period for the manufacturer
of the merchandise; (4) for all other PRC
exporters, the cash deposit rate will be
the PRC—wide rate established in the
final results of this review which is
128.63 percent; and (5) the cash—deposit
rate for any non—PRC exporter of subject
merchandise from the PRC will be the
rate applicable to the PRC exporter that
supplied that exporter. These deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a final
reminder to parties subject to the
administrative protective order (“APO”)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under the APO in
accordance with 19 CFR 351.305.
Timely written notification of the return
or destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This notice of final results is issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: May 17, 2010.
Paul Piquado,

Deputy Assistant Secretary for AD/CVD Policy
and Negotiations.

Appendix - Issues in Decision
Memorandum

Comment 1: Use of Sterling Tools Ltd.’s
Financial Statements

Comment 2: Use of Sundram Fasteners
Ltd.’s Financial Statements

Comment 3: Wire Rod Surrogate Value
Comment 4 Weighted Average vs.
Simple Average for JPC Prices
Comment 5: Surrogate Values for
Certain Chemical Factors of Production:
Chemical Weekly Pricing Data Versus
Indian Import Statistics

Comment 6: Surrogate Values for
Brokerage and Handling

Comment 7: Correction of Ministerial
Calculation Error

[FR Doc. 2010-12812 Filed 5-26-10; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
Foreign-Trade Zones Board

Foreign-Trade Zone 138—Columbus,
OH Area; Site Renumbering Notice

Foreign-Trade Zone 138 was
approved by the Foreign-Trade Zones
Board on March 13, 1987 (Board Order
351), expanded on February 23, 1994
(Board Order 685), on November 9, 1999
(Board Order 1063), on May 29, 2001
(Board Order 1166), and on December
19, 2008 (Board Order 1311), and
reorganized/expanded on November 2,
2007 (Board Order 1530).

FTZ 138 currently consists of 12
“sites” totaling 4,491 acres in the
Columbus area. The current update does
not alter the physical boundaries that
have previously been approved, but
instead involves an administrative
renumbering that separates certain non-
contiguous sites for record-keeping
purposes. (Note: Sites 7 through 11 have
expired and those numbers will not be
reused.)

Under this revision, the site list for
FTZ 138 will be as follows: Site 1 (3,787
acres)—portions of the Rickenbacker
Inland Port to include certain acreage
within the Rickenbacker International
Airport and Air Industrial Park, Alum
Creek East Industrial Park, Alum Creek
West Industrial Park, and Groveport
Commerce Center; Site 2 (136 acres)—
Gateway Business Park, McClain Road,
Lima; Site 3 (42 acres)—within the 90-
acre Gateway Interchange Industrial
Park, State Route 104 and U.S. Route 35,
Chillicothe; Site 4 (64 acres, 2 parcels)—
within the 960-acre Rock Mill Industrial
Park, south of Mill Park Drive,

Lancaster; Site 5 (133 acres)—within the
149-acre D.O. Hall Business Center, SR
660 and north of Reitler Road,
Cambridge; Site 6 (74 acres, 2 parcels)—
within the Eagleton Industrial Park, SR
142 and west of Spring Valley Road,
London; Site 12 (31 acres)—Marion
Industrial Park, 1110 Cheney Avenue,
Marion; Site 13 (41 acres)—Capital Park
South, 3125-3325 Lewis Centre Way,
Grove City; Site 14 (27 acres)—
Southpointe Industrial Park, 3901 Gantz
Road, Grove City; Site 15 (50 acres,
sunset 12/31/2011)—Columbus
Industrial District located at 4545 Fisher
Road, Columbus; Site 16 (74 acres,
expires 9/1/2010)—located at 1809
Wilson Road, Columbus; Site 17 (9
acres, expires 7/31/2011)—Quarry East
Commerce Center (Drew Shoe
Company), located at 252 Quarry Road,
Lancaster; Site 18 (22 acres, expires 9/
1/2010)—located at 700 Manor Park,
Columbus; and, Site 19 (1 acre, expires
9/1/2010)—located at 330 Oak Street,
Columbus.

For further information, contact
Claudia Hausler at
Claudia.Hausler@trade.gov or (202)
482-1379.

Dated: May 18, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-12801 Filed 5-26—-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 36—2010]

Foreign-Trade Zone 18—San Jose, CA;
Application for Subzone; Lam
Research Corporation (Wafer
Fabrication Equipment Manufacturing);
Fremont, Newark, and Livermore, CA

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of San Jose, grantee
of FTZ 18, requesting special-purpose
subzone status for the wafer fabrication
equipment manufacturing facilities of
Lam Research Corporation (Lam),
located in Fremont, California. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on May 18, 2010.

The Lam facilities (1,483 employees,
1,020 systems per year capacity) consist
of 4 sites on 85 acres: Site 1 (29 acres)
is located at 4650 Cushing Parkway,
Fremont; Site 2 (20 acres) is located at
6120 Stewart Ave., Fremont; Site 3 (29
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acres) is located at 38505 Cherry Street,
Newark; and Site 4 (7 acres) is located
at 1 Portola Avenue, Livermore. The
facilities are used for the manufacture,
assembly, repair, kitting, de-kitting and
distribution of wafer fabrication
equipment (in particular, single-wafer
clean equipment and plasma etch
equipment). Components and materials
sourced from abroad (representing 9%
of the value of the finished product)
include: monofilament, tubes, belts,
fittings, gaskets, washers, seals, valves,
taps, bearings, stainless steel screws,
pulleys, shaft couplings, gears,
machinery parts, motors, quartz fittings
and parts, electrical transformers,
electromagnetic couplings, batteries,
induction equipment, electrothermic
appliances, speakers, amplifiers,
magnetic and optical media, monitors,
electrical circuitry and components,
lamps, wiring, cable, electrical
insulators, optical fibers and devices,
lenses, lasers, liquid crystal devices, self
adhesive and non-adhesive sheets,
tempered glass, laboratory glassware,
fittings and components of metal
(precious, ferrous, and non-ferrous),
precious stone articles, base metal tools,
pumps, fans, sprayers,
electromechanical drills, calculating
instruments, measuring devices, time
devices, packaging materials, brochures,
and printed matter (duty rate ranges
from duty-free to 9%).

FTZ procedures could exempt Lam
from customs duty payments on the
foreign components used in export
production. The company anticipates
that 96.5 percent of the plant’s
shipments will be exported. On its
domestic sales, Lam would be able to
choose the duty rates during customs
entry procedures that apply to wafer
cleaning stand-alone systems and wafer
etch process modules and systems,
(duty-free) for the foreign inputs noted
above. FTZ designation would further
allow Lam to realize logistical benefits
through the use of weekly customs entry
procedures. Customs duties also could
possibly be deferred or reduced on
foreign status production equipment.
The request indicates that the savings
from FTZ procedures would help
improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, Maureen Hinman of the
FTZ Staff is designated examiner to
evaluate and analyze the facts and
information presented in the application
and case record and to report findings
and recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the

address below. The closing period for
their receipt is July 26, 2010. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period to August 10, 2010.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz.

For further information, contact
Maureen Hinman at
maureen.hinman@trade.gov or (202)
482-0627.

Dated: May 18, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-12786 Filed 5-26—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 38—2010]

Foreign-Trade Zone 29—Louisville, KY;
Application for Expansion and
Expansion of Manufacturing Authority;
Subzone 29F; Hitachi Automotive
Products (USA), Inc. (Automotive
Components)

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Louisville and Jefferson
County Riverport Authority, grantee of
FTZ 29, on behalf of Hitachi
Automotive Products (USA), Inc. (HAP),
operator of Subzone 29F, HAP plant,
Harrodsburg, Kentucky, requesting
authority to expand the subzone and to
expand the scope of FTZ manufacturing
authority to include new manufacturing
capacity. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(19 U.S.C. 81a—81u), and section
400.28(a)(2) of the Board’s regulations
(15 CFR part 400). It was formally filed
on May 20, 2010.

Subzone 29F was approved by the
Board in 1990 with authority granted for
the manufacture of automotive
components at HAP’s manufacturing
plant located at 955 Warwick Road (Site
1) (50 acres) in Harrodsburg, Kentucky
(Board Order 497, 56 FR 674, 1-8—91).
Activity at the facility (624 employees)
includes machining, assembly, testing,
warehousing, and distribution of
various automotive components,

including mass air sensors, throttle
bodies and chambers, starter motors,
motor/generator units, alternators,
distributors, other static converters,
inverter modules, rotors/stators, ignition
coils, electronic sensors and modules,
fuel injectors, emissions control
equipment, valves, pumps, and
electronic control units for engines and
transmissions (capacity—up to 8.5
million units annually). Components
and materials sourced from abroad
(representing 80 percent of the finished
automotive components’ material value)
include: adhesives, plastic fittings,
plastic and rubber belts, fasteners,
gaskets/seals/o-rings, metal fittings,
labels, plastic wedging, springs,
brackets, plates, filters, bearings, air
pumps/compressors, valves, switches,
electric motors, tubes/pipes/profiles,
aluminum plugs, transformers,
crankshafts, camshafts, gears, pulleys,
couplings, clutches, parts of electric
motors, pinions, magnets, ignition parts,
diodes, transistors, resistors,
semiconductors, liquid crystal devices,
electrical instruments, navigation
apparatuses, capacitors, printed/
integrated circuits, fuses, rheostats,
connectors, terminals, piezoelectric
crystals, regulators, lamps, wires, cables,
cylinders, plungers, insulators, brushes,
brackets, shafts, and measuring
instruments (duty rate range: Free—
9.0%).

The applicant is now requesting
authority to expand the subzone to
include two new warehouse facilities:
Site 2—(68,000 sq. ft.) 601 Robinson
Road in Harrodsburg, Kentucky; and
Site 3—(61,010 sq. ft.) 110 Morgan
Soaper Road, Harrodsburg. The
company will be expanding its
manufacturing plant (Site 1) to increase
production area that would add up to
720,000 additional units to the facility’s
capacity. The applicant also requests
that the scope of FTZ manufacturing
authority be expanded to include the
additional production capacity for the
manufacture of high pressure, direct-
injection fuel pumps (new combined
output would be 9.22 million units per
year). The expanded operations will
involve a continuation of HAP’s
utilization of both foreign-sourced and
domestic materials and components.

Expanded FTZ procedures could
continue to exempt HAP from customs
duty payments on the foreign-origin
components used in production for
export (about 30% of shipments). On its
domestic shipments, the company
would be able to elect the duty rate that
applies to finished automotive
components (free—6.7%) for the
foreign-origin inputs noted above.
Subzone status would further allow
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HAP to realize logistical benefits
through the use of weekly customs entry
procedures. Customs duties also could
possibly be deferred or reduced on
foreign status production equipment.
HAP would also be exempt from duty
payments on foreign inputs that become
scrap during the production process.

In accordance with the Board’s
regulations, Pierre Duy of the FTZ Staff
is designated examiner to evaluate and
analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
following address: Office of the
Executive Secretary, Room 2111, U.S.
Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230-0002. The closing period for
receipt of comments is July 26, 2010.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
subsequent 15-day period to August 10,
2010.

A copy of the application will be
available for public inspection at the
Office of the Foreign-Trade Zones
Board’s Executive Secretary at the
address listed above and in the “Reading
Room” section of the Board’s Web site,
which is accessible via
http://www.trade.gov/ftz. For further
information, contact Pierre Duy at
Pierre.Duy@trade.gov or (202) 482—1378.

Dated: May 20, 2010.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-12798 Filed 5-26-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XW68

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) will
convene public meetings.

DATES: The meetings will be held June
14-17, 2010.

ADDRESSES: The meetings will be held at
the Courtyard Marriott, 1600 E. Beach
Blvd, Gulfport, MS 39501.

Council address: Gulf of Mexico
Fishery Management Council, 2203
North Lois Avenue, Suite 1100, Tampa,
FL 33607.

FOR FURTHER INFORMATION CONTACT: Dr.
Stephen Bortone, Executive Director,
Gulf of Mexico Fishery Management
Council; telephone: (813) 348-1630.

SUPPLEMENTARY INFORMATION:
Council
Wednesday, June 16, 2010

1:30 p.m. - The Council meeting will
begin with a review of the agenda and
approval of the minutes.

1:45 p.m. - 2:15 p.m. - There will be
a briefing on the Deepwater Horizon Oil
Spill.

2:15 p.m. - 6:30 p.m. - The Council
will receive public testimony on
exempted fishing permits (EFPs), if any;
Final Framework Action for Greater
Amberjack; Final Regulatory
Amendment for Red Grouper Annual
Catch Limits; and hold an open public
comment period regarding any fishery
issue of concern. People wishing to
speak before the Council should
complete a public comment card prior
to the comment period.

Thursday, June 17, 2010

8:30 a.m. - 8:45 a.m. - The Council
will receive a presentation titled
“Fisheries 101”.

8:45 a.m. - 5 p.m. - The Council will
review and discuss reports from the
committee meetings as follows: Reef
Fish; AP Selection; SSC Selection;
SEDAR Selection; Coastal Migratory
Pelagics (Mackerel); Spiny Lobster/
Stone Crab; Administrative Policy; Data
Collection; Habitat; and Sustainable
Fisheries/Ecosystem.

5 p.m. - 5:30 p.m. - Other Business
items will follow.

The Council will conclude its meeting
at approximately 5:30 p.m.

Committees
Monday, June 14, 2010

9 a.m. - 9:30 a.m. - CLOSED SESSION -
Full Council - The AP Selection
Committee and full Council will
appoint one commercial representative
to the Ad Hoc Mackerel Limited Access
Privilege Program Advisory Panel, the
Ad Hoc Reef Fish Limited Access
Privilege Program Advisory Panel, the
Stone Crab Advisory Panel, two
members and one alternate of SAFMC
representatives on the Ad Hoc Mackerel
Limited Access Privilege Program
Advisory Panel.

9:30 a.m. - 9:45 a.m. - CLOSED SESSION
- Full Council - The SSC Selection
Committee and full council will appoint
three participants to the National
Scientific and Statistical Committee
meeting.

9:45 a.m. - 10 a.m. - CLOSED SESSION
- Full Council - The SEDAR Selection
Committee and full Council will
appoint participants to the SEDAR 23
Goliath Grouper Review Workshop and
the SEDAR Spiny Lobster Assessment
Review Workshop.

10 a.m. - 12 p.m. - The Administrative
Policy Committee will discuss
modifications to Statement of
Organization Practice and Procedures
and Handbook Development.

1:30 p.m. - 2:30 p.m. - There will be
an update on the Deepwater Horizon Oil
Spill in the Gulf.

2:30 p.m. - 5:30 p.m. - The Reef Fish
Management Committee will receive a
presentation on gag abundance and the
effects of fishing on male gag
population; a report from the Standing
and Special Reef Fish Scientific and
Statistical Committee; considerations for
a request for an Interim Rule for Gag;
draft framework amendment to adjust
red grouper total allowable catch; a
public hearing draft of Amendment 32
Gag/Red Grouper; final action
framework action for greater amberjack;
a reef fish permit income requirement
and a crew size limit on for-hire vessels
when fishing commercially.

-Recess-

Tuesday, June 15, 2010

8:30 am. - 12 p.m. & 1:30 p.m. - 4
p.m. - The Reef Fish Management
Committee will continue to meet.

4 p.m. - 4:30 p.m. - The Data
Collection Committee will receive an
update from the SEFSC on the status of
the implementation of electronic data
reporting and develop a charge for the
Vessel Monitoring System Advisory
Panel.

4:30 p.m. - 5 p.m. - The Habitat
Protection Committee will receive a
status report on Essential Fish Habitat
update.

-Recess-

Immediately Following Committee
Recess - There will be an informal open
public question and answer session on
Gulf of Mexico Fishery Management
Issues.

Wednesday, June 16, 2010

8:30 a.m. - 12 p.m. - The Sustainable
Fisheries/Ecosystem Committee will
discuss the Options Paper for the
Generic Annual Catch Limit/
Accountability Measures Amendment.

Although other non-emergency issues
not on the agendas may come before the
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Council and Committees for discussion,
in accordance with the Magnuson-
Stevens Conservation and Management
Act (Magnuson-Stevens Act), those
issues may not be the subject of formal
action during these meetings. Actions of
the Council and Committees will be
restricted to those issues specifically
identified in the agendas and any issues
arising after publication of this notice
that require emergency action under
Section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
action to address the emergency. The
established times for addressing items
on the agenda may be adjusted as
necessary to accommodate the timely
completion of discussion relevant to the
agenda items. In order to further allow
for such adjustments and completion of
all items on the agenda, the meeting
may be extended from, or completed
prior to the date/time established in this
notice.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Tina O’Hern at the
Council (see ADDRESSES) at least 5
working days prior to the meeting.

Dated: May 24, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-12777 Filed 5-26-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XW67

Mid-Atlantic Fishery Management
Council; Public Hearings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council will hold scoping
hearings for an amendment
(Amendment 14) to the Fishery
Management Plan (FMP) for Atlantic
Mackerel, Squid, and Butterfish (MSB).
DATES: See SUPPLEMENTARY INFORMATION
for specific dates of hearings.

ADDRESSES: See SUPPLEMENTARY
INFORMATION for hearing addresses.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, 800 N. State Street, Suite 201,
Dover, DE 19901; telephone: (302) 526—
5255.

SUPPLEMENTARY INFORMATION:

eJune 14, 2010, 7 p.m. - 9 p.m.: Hilton
Garden Inn, Providence Airport/
Warwick, One Thuber Street, Warwick,
RI 02886, telephone: (401) 734—-9600;

eJune 15, 2010, 7 p.m. - 9 p.m.:
Holiday Inn Express East End, 1707 Old
Country Rd., Route 58, Riverhead, NY
11901, telephone: (631) 548—1000;

eJune 17, 2010, 7 p.m. - 9 p.m.:
Congress Hall, 251 Beach Ave, Cape
May, NJ 08204, telephone: (609) 884—
6592; and

eJune 23, 2010, 7 p.m. - 9 p.m.:
Virginia Marine Resources Commission,
2600 Washington Avenue, 3rd Floor,
Newport News, VA 23607.

There will also be a separate written
comment period for Amendment 14
scoping, which will be described in an
upcoming Federal Register
announcement for the “Notice of Intent
(NOI)” to develop an EIS that
accompanies Amendment 14. That NOI
will also contain information regarding
these scoping hearings, but to provide
the public with sufficient advance
notice this notice is being published
now since the NOI will likely publish
shortly before the scoping hearings.

More details on the topics addressed
in this supplementary information
section may be found in the
Amendment 14 scoping document. The
Amendment 14 scoping document is
available by contacting Dan Furlong (see
above) or online at: http://
www.mafmec.org/fmp/msb.htm.

The Council initiated Amendment 14
to the MSB FMP for two reasons: (1)
There is concern by some stakeholders
that there may be too much capacity in
the squid (both Loligo and Illex)
fisheries and that uncontrolled
activation of latent capacity could cause
negative economic effects for
participants. Implementation of catch
shares may address some of these
concerns; and (2) There is concern by
some stakeholders that more should be
done to monitor and/or minimize the
incidental catch of river herrings
(blueback and alewife) and shads
(American and hickory) in the MSB
fisheries, especially given the currently
low levels of monitoring in the MSB
fisheries and the likely poor stock status
of shads and river herrings.

Related to the above concerns, this
amendment may address one or more of
the following issues: (1) The
implementation of catch share systems

for the squid fisheries to further refine
the existing management process; the
biological and socio-economic outcomes
of a catch share system and how such
outcomes depend on specific program
design features; the possible need for
changes to existing information
collection processes if a catch share
system is implemented; and (2) The
need for additional fishery monitoring
in order to determine the significance of
river herring and shad incidental catch
in the MSB fisheries; and the
effectiveness and impacts of possible
management measures to minimize
bycatch and/or incidental catch of river
herrings and shads in the MSB fisheries.

The Council will first gather
information during the scoping period.
This is the first and best opportunity for
members of the public to raise concerns
related to the scope of issues that will
be considered in Amendment 14. The
Council needs your input both to
identify management issues and
develop effective alternatives. Your
comments early in the amendment
development process will help us
address issues of public concern in a
thorough and appropriate manner.
Comments can be made during the
scoping hearings as described above or
in writing - the written comment period
will be announced soon. If the Council
decides to move forward with
Amendment 14, the Council will
develop a range of management
alternatives to be considered and
prepare a draft Environmental Impact
Statement (DEIS) to analyze the impacts
of the management alternatives being
considered as required by the National
Environmental Policy Act (NEPA).
Following a review of any comments on
the DEIS, the Council will then choose
preferred management measures for
submission with the Final EIS to the
Secretary of Commerce for publishing of
a proposed and then final rule, both of
which have additional comment
periods.

Special Accommodations

The hearings are physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to M.
Jan Saunders at the Mid-Atlantic
Council Office, (302) 526-5251, at least
5 days prior to the meeting date.

Dated: May 24, 2010.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-12776 Filed 5-26-10; 8:45 am|
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets From the
Socialist Republic of Vietham: Notice
of Partial Rescission of the Sixth
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: The Department of Commerce
(“Department”) is conducting an
administrative review of the
antidumping duty order on certain
frozen fish fillets from the Socialist
Republic of Vietnam (“Vietnam”). See
Notice of Antidumping Duty Order:
Certain Frozen Fish Fillets From the
Socialist Republic of Vietnam, 68 FR
47909 (August 12, 2003). On September
22, 2009, the Department initiated the
August 1, 2008, through July 31, 2009,
antidumping duty administrative review
on certain frozen fish fillets from
Vietnam. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews and Deferral of Administrative
Review, 74 FR 48224, (September 22,
2009). The Department initiated this
review with respect to 22 companies.?
On January 7, 2010, QVD withdrew its
request for an administrative review. On
January 8, 2010, Anvifish JSC withdrew
its request for an administrative review.
On January 8, 2010, Petitioners?
partially withdrew their August 31,

1These companies include: 1) An Giang Fisheries
Import and Export Joint Stock Company (aka
Agifish or; AnGiang Fisheries Import and Export);
2) Anvifish Co., Ltd.; 3) Anvifish Joint Stock
Company (“Anvifish JSC”); 4) Asia Commerce
Fisheries Joint Stock Company (aka Acomfish JSC)
(“Acomfish”); 5) Binh An Seafood Joint Stock Co.
(“Binh An”); 6) Cadovimex II Seafood Import-Export
and Processing Joint Stock Company; (aka
Cadovimex II) (“Cadovimex II”); 7) CUU Long Fish
Joint Stock Company (aka CL-Fish) (“CL-Fish”); 8)
East Sea Seafoods Limited Liability Company
(formerly known as East Sea Seafoods Joint Venture
Co., Ltd.); 9) East Sea Seafoods Joint Venture co.,
Ltd. (aka East Sea Seafoods LLC); 10) Hiep Thanh
Seafood Joint Stock Co. (“Hiep Thanh”); 11) Nam
Viet Company Limited (aka NAVICO) (“NAVICO”);
12) NTSF Seafoods Joint Stock Company (aka
NTSF) (“NTSF”); 13) Panga Mekong Co., Ltd.
(“Panga Mekong”); 14) QVD Food Company, Ltd.
(“QVD”); 15) QVD Dong Thap Food Co., Ltd. (“QVD
DT”); 16) Saigon-Mekong Fishery Co., Ltd. (aka
SAMEFICO) (“SAMEFICO”); 17) Southern Fishery
Industries Company, Ltd. (aka South Vina); 18)
Thien Ma Seafood Co., Ltd. (“Thien Ma”); 19) Thuan
Hung Co., Ltd. (aka THUFICO) (“Thuan Hung”); 20)
Vinh Hoan Corporation; 21) Vinh Hoan Company,
Ltd. and; 22) Vinh Quang Fisheries Corporation
(“Vinh Quang”).

2 Catfish Farmers of America and individual U.S.
catfish processors, America’s Catch, Consolidated
Catfish Companies, LLC dba Country Select Catfish,
Delta Pride Catfish, Inc., Harvest Select Catfish,
Inc., Heartland Catfish Company, Pride of the Pond,
and Simmons Farm Raised Catfish, Inc.

2009, request for an administrative
review for 13 companies, including
Vinh Quang.? However, the Department
will continue the administrative review
with respect to Vinh Quang as this
exporter did not withdraw its request
and the company was chosen as a
mandatory respondent.# The
preliminary results of this
administrative review are currently due
no later than August 8, 2010.5

EFFECTIVE DATE: May 27, 2010.

FOR FURTHER INFORMATION CONTACT:
Emeka Chukwudebe and Javier
Barrientos, Office 9, AD/CVD
Operations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-0219 and (202) 482—2243,
respectively.

Partial Rescission of Review

The applicable regulation, 19 CFR
351.213(d)(1), states that if a party that
requested an administrative review
withdraws the request within 90 days of
the publication of the notice of
initiation of the requested review, the
Secretary will rescind the review.
Petitioners withdrew their review
request with respect to 13 exporters of
subject merchandise within the 90—day
deadline, in accordance with 19 CFR
351.213(d)(1). Respondents, QVD and
Anvifish, also withdrew their respective
requests for review within the 90-day
deadline.

Therefore, in accordance with 19 CFR
351.213(d)(1), we are partially
rescinding this review with respect to
the following companies: Cadovimex II;
CL—Fish; Hiep Thanh; NAVICO; NTSF;
Panga Mekong; QVD; QVD DT; Thuan
Hung; SAMEFICO; Thien Ma; Anvifish
Co., Ltd.; and Anvifish JSC.6

3 These companies include: 1) Cadovimex II; 2)
CL-Fish; 3) Hiep Thanh; 4) NAVICO; 5) NTSF; 6)
Panga Mekong; 7) QVD; 8) SAMEFICO; 9) Thien
Ma; 10) Thuan Hung; 11) Vinh Quang; 12) QVD DT,
and; 13) Anvifish.

4 See Memorandum to James C. Doyle, Office 9
Director, through Alex Villanueva, Office 9 Program
Manager, from Emeka Chukwudebe, Case Analyst,
dated January 29, 2010, Antidumping Duty
Administrative Review of Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam
(“Vietnam”): Replacement of Mandatory
Respondent (“Replacement of Mandatory
Respondent Memo”).

5 See Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam: Extension of Time Limit for
Preliminary Results of the 6th Antidumping Duty
Administrative and 6th New Shipper Reviews, 75
FR 20983 (April 22, 2010).

60n October, 13, 2010, Binh An and Acomfish
submitted no shipment certifications. However, we
will address these claims and any possible
rescission thereof, in the preliminary results.

Assessment Rates

The Department will instruct U.S.
Customs and Border Protection (“CBP”)
to assess antidumping duties on all
appropriate entries. For those
companies for which this review has
been rescinded and which have a
separate rate from a prior segment of
this proceeding, antidumping duties
shall be assessed at rates equal to the
cash deposit of estimated antidumping
duties required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(2). Accordingly, the
Department intends to issue appropriate
assessment instructions directly to CBP
15 days after publication of this notice
for the following companies; QVD; QVD
DT; Thuan Hung; Hiep Thanh;
Cadovimex II; SAMEFICO; and Anvifish
Co., Ltd.

The Department cannot order
liquidation for companies which,
although they are no longer under
review as a separate entity, may still be
under review as part of the Vietnam—
wide entity. Therefore, the Department
cannot, at this time, order liquidation of
entries for the following companies: CL—
Fish; NAVICO; NTSF; Panga Mekong;
Thien Ma; and Anvifish JSC.” The
Department intends to issue liquidation
instructions for the Vietnam—wide
entities 15 days after publication of the
final results of this review.

Notification to Importers

This notice serves as a final reminder
to importers for whom this review is
being rescinded, as of the publication
date of this notice, of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

Notification Regarding APOs

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APO”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance

71In its January 8, 2010, withdrawal letter,
Anvifish JSC claims that it is also known as
Anvifish Co., Ltd. (the company presently assigned
a separate rate). However, there is no information
on the record establishing that Anvifish JSC was
assigned a separate rate in a prior segment of this
proceeding.
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with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is issued and published in
accordance with section 777(i)(1) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(d)(4).

Dated: May 19, 2010.
John M. Andersen,

Acting Deputy Assistant Secretaryfor
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-12811 Filed 5-26-10; 8:45 am|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1680]

Reorganization of Foreign-Trade Zone
37 Under Alternative Site Framework
Orange County, NY

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) in
December 2008 (74 FR 1170, 01/12/09;
correction 74 FR 3987, 01/22/09) as an
option for the establishment or
reorganization of general-purpose zones;

Whereas, Orange County, New York,
grantee of Foreign-Trade Zone 37,
submitted an application to the Board
(FTZ Docket 51-2009, filed 11/12/2009)
for authority to reorganize under the
ASF with a service area of Orange
County, New York, adjacent to the New
York/Newark Customs and Border
Protection port of entry, FTZ 37’s
existing Sites 3 and 7 would be
categorized as magnet sites, and the
grantee proposes one initial usage-
driven site (Sites 8);

Whereas, notice inviting public
comment was given in the Federal
Register (74 FR 60238, 11/12/09) and
the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and

that the proposal is in the public
interest;

Now, Therefore, the Board hereby
orders:

The application to reorganize FTZ 37
under the alternative site framework is
approved, subject to the FTZ Act and
the Board’s regulations, including
Section 400.28, to the Board’s standard
2,000-acre activation limit for the
overall general-purpose zone project, to
a five-year ASF sunset provision for
magnet sites that would terminate
authority for Site 7 if not activated by
May 31, 2015, and to a three-year ASF
sunset provision for usage-driven sites
that would terminate authority for Site
8 if no foreign-status merchandise is
admitted for a bona fide customs
purpose by May 31, 2013.

Signed at Washington, DC, May 13, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2010-12806 Filed 5-26-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF DEFENSE
Office of the Secretary

Federal Advisory Committee; Military
Leadership Diversity Commission
(MLDC)

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness,
(DoD).

ACTION: Meeting notice.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (5 U.S.C., Appendix, as amended),
the Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended), and
41 CFR 102-3.150, the Department of
Defense announces that the Military
Leadership Diversity Commission
(MLDC) will meet on June 16 and 17,
2010, in Mc Lean, VA. The meeting is
open to the public, but seating is
limited.

DATES: The meeting will be held on June
16, 2010 (from 8 a.m. to 5:30 p.m.) and
on June 17, 2010 (from 8 a.m. to 6:15
p-m.).

ADDRESSES: The meeting will be held at
the Hilton McLean—Tysons Corner,
7920 Jones Branch Dr., McLean, VA
22102.

FOR FURTHER INFORMATION CONTACT:
Master Chief Steven A. Hady,

Designated Federal Officer, MLDC, at
(703) 602-0838, 1851 South Bell Street,
Suite 532, Arlington, VA. Email:
steven.Hady@wso.whs.mil.

SUPPLEMENTARY INFORMATION:
Purpose of the Meeting

The purpose of the meeting is for the
commissioners of the Military
Leadership Diversity Commission to
continue their efforts to address
congressional concerns as outlined in
the commission charter.

Agenda
June 16, 2010

8 a.m.—11:15 p.m.
DFO opens the meeting
Commission Chairman opening
remarks
Admiral Gary Roughead, Chief of
Naval Operations, addresses the
MLDC Commission
Decision Brief for implementation and
accountability
11:15 a.m.
DFO recesses the meeting
12:15 p.m.-5:30 p.m.
DFO opens the meeting
Decision brief on metrics
Decision brief on retention
General George Casey, Jr., Chief of
Staff of the Army, addresses the
MLDC
Public comments
Commission Chairman closing
remarks
DFO adjourns the meeting

June 17, 2010

8 am.—11 a.m.
DFO opens the meeting
Commission Chairman opening
remarks
Dr. Frank Dobbin, Professor of
Sociology, Harvard University
briefs the MLDC
Panel of representatives from private
sector companies address the
MLDC:
Mr. Steve Bucherati, Chief Diversity
Officer, Coca Cola
Ms. Deborah Elam, Vice President and
Chief Diversity Officer, General
Electric
Mr. Frank McCloskey, Chief Diversity
Officer, Georgia Power
11 a.m.
DFO recesses the meeting
12 p.m.—6:15 p.m.
DFO opens meeting
Panel of representatives from private
sector companies address the
MLDC:
Mr. Hayward Bell, Chief Diversity
Officer, Raytheon
Ms. Geeth Chettiar, Vice President for
Diversity and EO Programs,
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Lockheed Martin

Sandra Evers-Manly, Vice President
for Corporate Social Responsibility,
Northrop Grumman

Decision brief for diversity leadership
and training

Deliberation of decision paper for
outreach and recruiting

Public comments

Commission Chairman closing
remarks

DFO adjourns the meeting
Public’s Accessibility to the Meeting

Pursuant to 5 U.S.C. 552b and 41 CFR
102-3.140 through 102-3.165, and the
availability of space, the meetings on
June 16 and 17, 2010, will be open to
the public.

Please note that the availability of
seating is on a first-come basis.

Written Statements

Pursuant to 41 CFR 102-3.105(j) and
102-3.140, and section 10(a)(3) of the
Federal Advisory Committee Act of
1972, the public or interested
organizations may submit written
statements to the Military Leadership
Diversity Commission about its mission
and functions. Written statements may
be submitted at any time or in response
to the stated agenda of a planned
meeting of the Military Leadership
Diversity Commission.

All written statements shall be
submitted to the Designated Federal
Officer for the Military Leadership
Diversity Commission, and this
individual will ensure that the written
statements are provided to the
membership for its consideration.
Contact information for the Designated
Federal Officer can be obtained from the
GSA’s FACA Database—https://
www.fido.gov/facadatabase/public.asp.

Statements being submitted in
response to the agenda mentioned in
this notice must be received by the
Designated Federal Officer at the
address listed under FOR FURTHER
INFORMATION CONTACT at least five
calendar days prior to the meeting that
is the subject of this notice. Written
statements received after this date may
not be provided to or considered by the
Military Leadership Diversity
Commission until its next meeting.

The Designated Federal Officer will
review all timely submissions with the
Military Leadership Diversity
Commission Chairperson and ensure
they are provided to all members of the
Military Leadership Diversity
Commission before the meeting that is
the subject of this notice.

Dated: May 21, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2010-12686 Filed 5-26-10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2010-0S-0067]

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary, DoD.

ACTION: Notice to delete a system of
records.

SUMMARY: The Office of the Secretary of
Defense proposes to delete a system of
records notice from its existing
inventory of record systems subject to
the Privacy Act of 1974, (5 U.S.C. 552a),
as amended.

DATES: This proposed action will be
effective without further notice on June
28, 2010 unless comments are received
which result in a contrary
determination.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mrs.
Cindy Allard at (703) 588-6830.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense systems of
records notices subject to the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the Privacy Act Officer, Office of
Freedom of Information, Washington
Headquarters Services, 1155 Defense
Pentagon, Washington, DC 20301-1155.
The Office of the Secretary of Defense
proposes to delete one system of records
notice from its inventory of record
systems subject to the Privacy Act of

1974 (5 U.S.C. 552a), as amended. The
proposed deletion is not within the
purview of subsection (r) of the Privacy
Act of 1974, (5 U.S.C. 552a), as
amended, which requires the
submission of a new or altered system
report.

Dated: May 21, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DELETION:
DPAE 02

SYSTEM NAME:

Administrative Files of the Assistant
Secretary of Defense, PAE (February 22,
1993; 58 FR 10227).

REASON:

Based on review of DPAE 02,
Administrative Files of the Assistant
Secretary of Defense, it has been
concluded that this system is covered by
the following government-wide system
notices, OGE/Govt 2, OPM/Govt 3,
OPM/Govt 10, A0600—-8-104 AHRC,
F036 AF PC C, N01070-3, M01070-6.
The system will be deleted.

[FR Doc. 2010-12685 Filed 5-26—10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Navy
[Docket ID: USN-2010-0020]

Privacy Act of 1974; System of
Records

AGENCY: Department of the Navy, DoD.

ACTION: Notice to alter a system of
records.

SUMMARY: The Department of the Navy
proposes to alter a system of records in
its inventory of record systems subject
to the Privacy Act of 1974 (5 U.S.C.
552a), as amended.

DATES: The changes will be effective on
June 28, 2010 unless comments are
received that would result in a contrary
determination.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
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comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mrs.
Miriam Brown-Lam (202) 685—6545.
SUPPLEMENTARY INFORMATION: The
Department of the Navy systems of
records notice subject to the Privacy Act
of 1974, (5 U.S.C. 552a), as amended,
has been published in the Federal
Register and is available from Mrs.
Miriam Brown-Lam, Head, FOIA/
Privacy Act Policy Branch, the
Department of the Navy, 2000 Navy
Pentagon, Washington, DC 20350—-2000.
The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on April 9, 2010, to the
House Committee on Government
Report, the Senate Committee on
Homeland Security and Governmental
Affairs, and the Office of Management
and Budget (OMB) pursuant to
paragraph 4c of Appendix I to OMB
Circular No. A-130, “Federal Agency
Responsibilities for Maintaining records
About Individual,” dated February 8,
1996 (February 20, 1996; 61 FR 6427).

Dated: May 21, 2010.
Mitchell S. Bryman,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

NMO01754-3

SYSTEM NAME:

DON Child and Youth Program
(December 6, 2007; 72 FR 68867).

CHANGES:

* * * * *

SYSTEM LOCATION:

Delete entry and replace with “Navy:
Navy Child and Youth Program or
Family Service Centers located at
various Navy activities both in CONUS
and overseas. Official mailing addresses
are published in the Standard Navy
Distribution List.

Marine Corps: Commandant,
Headquarters, U.S. Marine Corps,
Personal and Family Readiness
Division, 3280 Russell Road, MCB
Quantico, VA 22134-5009, and all
Marine Corps installations. Official
Mailing addresses are published in the
Standard Navy Distribution List.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with
“Members of the Armed Forces or

Department of Defense personnel
receiving services under the Navy Child
and Youth Program or the Marine Corps
Children, Youth, and Teen Program
(CYTP).”

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with “Name;
sponsor’s Social Security Number
(SSN); case number; home address and
telephone number; emergency contact
information; Child Development Center
and Family Child Care insurance
coverage; names of parents and
children; payment records; performance
rating; complaints; background
information, including medical,
educational references, and prior work
experience; Naval Criminal Investigative
Service (NCIS) data; Family Advocacy
Program records; base security; Federal,
State and local agencies information
related to screening, training, and
implementation of the Child
Development Homes; and reports of fire,
safety, housing, and environmental
health inspections. Children’s records
will also include developmental
profiles.”

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with “10
U.S.C. 5013, Secretary of the Navy; 10
U.S.C. 5041, Headquarters, Marine
Corps; DoD Instruction 6060.2, Child
Development Programs; DoD Instruction
6060.3, School Age Care Program; DoD
Instruction 6060.4, Youth Programs;
OPNAYV Instruction 1700.9 series, Child
and Youth Programs; Marine Corps
Order P1710.30E, Children, Youth, and
Teen Program (CYTP); and E.O. 9397
(SSN), as amended.”

* * * * *

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Delete entry and replace with “In
addition to those disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, these records
contained therein may specifically be
disclosed outside the DoD as a routine
use pursuant to 5 U.S.C. 552a(b)(3) as
follows:

To local, State and Federal officials
involved in Child Care Services, if
required, in the performance of their
official duties relating to child abuse
reporting and investigations.

The DoD “Blanket Routine Uses” that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

Note: This system of records contains
individually identifiable health information.
The DoD Health Information Privacy
Regulation (DoD 6025.18-R) issued pursuant

to the Health Insurance Portability and
Accountability Act of 1996, applies to most
such health information. DoD 6025.18-R may
place additional procedural requirements on
the uses and disclosures of such information
beyond those found in the Privacy Act of
1974 or mentioned in this system of records
notice.”

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Delete entry and replace with “Paper

files and electronic storage media.”
* * * * *

RETENTION AND DISPOSAL:

Delete entry and replace with
“Records are kept for two years after
individual is no longer in the Child
Development Program and then
destroyed by burning, shredding,
macerating, pulping, degaussing,
erasing, or other appropriate means.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with “Navy
Policy Official: Commander, Navy
Installations Command, 716 Sicard
Street, SE., Suite 1000, Washington
Navy Yard, Washington, DC 20374—
5140.

Marine Corps Policy Official: Marine
Corps Policy Manager, Commandant,
Headquarters, U.S. Marine Corps,
Marine Corps Community Services,
Personal and Family Readiness
Division, 3280 Russell Road, MCB
Quantico, VA 22134-5009.

SECONDARY MANAGERS:

Navy: Navy Child Development or
Family Service Centers located at
various Navy activities both in CONUS
and overseas. Official mailing addresses
are published in the Standard Navy
Distribution List.

Marine Corps: Directors of Marine
Corps Community Services (MCCS)
offices located at each Marine Corps
installation. Official mailing addresses
are published in the Standard Navy
Distribution List.”

NOTIFICATION PROCEDURES:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
appropriate Navy or Marine Corps
activity concerned. Official mailing
addresses are published in the Standard
Navy Distribution List.

Requests should contain full name of
the sponsor, Social Security Number
(SSN), and must be signed.

The system manager requires an
original signature or a notarized
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signature as a means of proving the
identity of the individual requesting
access to the records.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the appropriate Navy or
Marine Corps activity concerned.
Official mailing addresses are published
in the Standard Navy Distribution List.

Requests should contain full name of
the sponsor, Social Security Number
(SSN), and must be signed.

The system manager requires an
original signature or a notarized
signature as a means of proving the
identity of the individual requesting
access to the records.”

CONTESTING RECORD PROCEDURES:
Insert the words “Department of the”
before the word “Navy’s”.

RECORD SOURCE CATEGORIES:

Delete entry and replace with
“Information in this system comes from
sponsors seeking program services and/
or applying as child care providers or as
participants of the child development
homes; background checks from
Federal, State and local authorities or
Naval Criminal Investigative Service;
housing officers; information obtained
from the Family Advocacy Program
records; base security officers; base fire,
safety and health officers; local family
child care monitors and parents of
children enrolled; health care providers,
employers, and others providing
information identified in the categories

of records in the system.”
* * * * *

NMO01754-3

SYSTEM NAME:
DON Child and Youth Program.

SYSTEM LOCATION:

Navy: Navy Child and Youth Program
or Family Service Centers located at
various Navy activities both in CONUS
and overseas. Official mailing addresses
are published in the Standard Navy
Distribution List.

Marine Corps: Commandant,
Headquarters, U.S. Marine Corps,
Personal and Family Readiness
Division, 3280 Russell Road, MCB
Quantico, VA 22134-5009, and all
Marine Corps installations. Official
mailing addresses are published in the
Standard Navy Distribution List.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Members of the Armed Forces or
Department of Defense personnel

receiving services under the Navy Child
and Youth Program or the Marine Corps
Children, Youth, and Teen Program
(CYTP).

CATEGORIES OF RECORDS IN THE SYSTEM:

Name; sponsor’s Social Security
Number (SSN); case number; home
address and telephone number;
emergency contact information; Child
Development Center and Family Child
Care insurance coverage; names of
parents and children; payment records;
performance rating; complaints;
background information, including
medical, educational references, and
prior work experience; Naval Criminal
Investigative Service (NCIS) data;
Family Advocacy Program records; base
security; Federal, State and local
agencies information related to
screening, training, and implementation
of the Child Development Homes; and
reports of fire, safety, housing, and
environmental health inspections.
Children’s records will also include
developmental profiles.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

10 U.S.C. 5013, Secretary of the Navy;
10 U.S.C. 5041, Headquarters, Marine
Corps; DoD Instruction 6060.2, Child
Development Programs; DoD Instruction
6060.3, School Age Care Program; DoD
Instruction 6060.4, Youth Programs;
OPNAYV Instruction 1700.9 series, Child
and Youth Programs; Marine Corps
Order P1710.30E, Children, Youth, and
Teen Program (CYTP); and E.O. 9397
(SSN), as amended.

PURPOSE(S):

To develop child care programs that
meet the needs of children and families;
provide child and family program
eligibility and background information;
and verify health status of children and
verify immunizations.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act of 1974, these
records contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To local, State and Federal officials
involved in Child Care Services, if
required, in the performance of their
official duties relating to child abuse
reporting and investigations.

The DoD “Blanket Routine Uses” that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

Note: This system of records contains
individually identifiable health information.

The DoD Health Information Privacy
Regulation (DoD 6025.18-R) issued pursuant
to the Health Insurance Portability and
Accountability Act of 1996, applies to most
such health information. DoD 6025.18-R may
place additional procedural requirements on
the uses and disclosures of such information
beyond those found in the Privacy Act of
1974 or mentioned in this system of records
notice.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper files and electronic storage
media.

RETRIEVABILITY:

By the last name of the individual
covered by the system and Social
Security Number (SSN).

SAFEGUARDS:

Records are maintained in monitored
or controlled areas accessible only to
authorized personnel. Building or rooms
are locked outside regular working
hours. Computer files are protected by
software programs that are password
protected.

RETENTION AND DISPOSAL:

Records are kept for two years after
individual is no longer in the Child
Development Program and then
destroyed by burning, shredding,
macerating, pulping, degaussing,
erasing, or other appropriate means.

SYSTEM MANAGER(S) AND ADDRESS:

Navy Policy Official: Commander,
Navy Installations Command, 716
Sicard Street, SE., Suite 1000,
Washington Navy Yard, Washington, DC
20374-5140.

Marine Corps Policy Official: Marine
Corps Policy Manager, Commandant,
Headquarters, U.S. Marine Corps,
Marine Corps Community Services,
Personal and Family Readiness
Division, 3280 Russell Road, MCB
Quantico, VA 22134-50009.

SECONDARY MANAGERS:

Navy: Navy Child Development or
Family Service Centers located at
various Navy activities both in CONUS
and overseas. Official mailing addresses
are published in the Standard Navy
Distribution List.

Marine Corps: Directors of Marine
Corps Community Services (MCCS)
offices located at each Marine Corps
installation. Official mailing addresses
are published in the Standard Navy
Distribution List.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
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is contained in this system should
address written inquiries to the
appropriate Navy or Marine Corps
activity concerned. Official mailing
addresses are published in the Standard
Navy Distribution List.

Requests should contain full name of
the sponsor, Social Security Number
(SSN), and must be signed.

The system manager requires an
original signature or a notarized
signature as a means of proving the
identity of the individual requesting
access to the records.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the appropriate Navy or
Marine Corps activity concerned.
Official mailing addresses are published
in the Standard Navy Distribution List.

Requests should contain full name of
the sponsor, Social Security Number
(SSN), and must be signed.

The system manager requires an
original signature or a notarized
signature as a means of proving the
identity of the individual requesting
access to the records.

CONTESTING RECORD PROCEDURES:

The Department of the Navy’s rules
for accessing records, and for contesting
contents and appealing initial agency
determinations are published in
Secretary of the Navy Instruction
5211.5; 32 CFR part 701; or may be
obtained from the system manager.

RECORD SOURCE CATEGORIES:

Information in this system comes
from sponsors seeking program services
and/or applying as child care providers
or as participants of the child
development homes; background checks
from Federal, State and local authorities
or Naval Criminal Investigative Service;
housing officers; information obtained
from the Family Advocacy Program
records; base security officers; base fire,
safety and health officers; local family
child care monitors and parents of
children enrolled; health care providers,
employers, and others providing
information identified in the categories
of records in the system.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Investigatory material compiled for
law enforcement purposes, other than
material within the scope of subsection
5 U.S.C. 552a(j)(2), may be exempt
pursuant to 5 U.S.C. 552a(k)(2).
However, if an individual is denied any
right, privilege, or benefit for which he
would otherwise be entitled by Federal
law or for which he would otherwise be

eligible, as a result of the maintenance
of such information, the individual will
be provided access to such information
except to the extent that disclosure
would reveal the identity of a
confidential source.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 701, subpart G. For additional

information contact the system manager.

[FR Doc. 2010-12687 Filed 5-26—10; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management, invites comments on the
proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before July 26,
2010.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: May 24, 2010.
James Hyler,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Institute of Education Sciences

Type of Review: New.

Title: Study of Teacher Residency
Programs.

Frequency: On Occasion.

Affected Public: Individuals or
households; Not-for-profit institutions;
State, Local or tribal Gov’t.

Reporting and Recordkeeping Hour
Burden:

Responses: 457.
Burden Hours: 524.

Abstract: This package requests
clearance to recruit teacher residency
programs (TRPs), districts, and schools
for a rigorous evaluation of TRPs. This
evaluation will provide important
implementation information on TRPs
funded by the U.S. Department of
Education, as well as information on the
impact of teachers who participate in
TRPs (including some funded by ED) on
student achievement. Study findings
will be presented in two reports, one
scheduled for release in Fall 2013 and
the other in Fall 2014.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on link
number 4311. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to ICDocketMgr@ed.gov or faxed
to 202—401-0920. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
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use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800—-877-8339.

[FR Doc. 2010-12796 Filed 5-26-10; 8:45 am|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Acting Director,
Information Collection Clearance
Division, Regulatory Information
Management Services, Office of
Management invites comments on the
submission for OMB review as required
by the Paperwork Reduction Act of
1995.

DATES: Interested persons are invited to
submit comments on or before June 28,
2010.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503, be faxed to (202) 395-5806 or
e-mailed to
oira_submission@omb.eop.gov with a
cc: to ICDocketMgr@ed.gov.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting
Director, Information Collection
Clearance Division, Regulatory
Information Management Services,
Office of Management, publishes that
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g. new, revision, extension, existing or
reinstatement; (2) Title; (3) Summary of
the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)

Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: May 24, 2010.
James Hyler,
Acting Director, Information Collection
Clearance Division, Regulatory Information
Management Services, Office of Management.

Institute of Education Sciences

Type of Review: Revision.

Title: FRSS 99: District Fast Response
Survey of Dropout Prevention.

Frequency: Once.

Affected Public: Individuals or
household; State, Local, or Tribal Gov't,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 1,980.
Burden Hours: 435.

Abstract: The National Center for
Education Statistics (NCES), U.S.
Department of Education (ED), proposes
to employ the Fast Response Survey
System (FRSS) to conduct a district
survey about dropout prevention
services and programs. This survey will
provide the first nationally
representative data on this topic by
capturing a current snapshot of dropout
prevention services and programs
available within the nation’s public
school districts. In addition, the survey
will cover factors and methods used to
identify students at risk of dropping out,
mentoring and transition supports used
by the district, the entities with which
districts work in their dropout
prevention efforts, information provided
to students who appear highly likely to
drop out, follow-up efforts when a
student drops out, and information used
by the district in determining whether
to implement additional dropout
prevention efforts district-wide.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 4312. When
you access the information collection,
click on “Download Attachments ” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., LBJ, Washington, DC 20202—4537.
Requests may also be electronically
mailed to the Internet address
ICDocketMgr@ed.gov or faxed to 202—
401-0920. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the

deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. 2010-12797 Filed 5-26-10; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Career and Technical Education
Program—Promoting Rigorous Career
and Technical Education Programs of
Study

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.051C.

AGENCY: Office of Vocational and Adult
Education, Department of Education.

ACTION: Notice of proposed priorities,
requirements, and selection criteria.

SUMMARY: The Assistant Secretary for
Vocational and Adult Education
proposes priorities, requirements, and
selection criteria for a program
promoting rigorous career and technical
education programs of study (POSs)
through the use of ten key components
based on the “Program of Study Design
Framework” (Framework). We take this
action to promote and improve State
and local development and
implementation of career and technical
education (CTE) POSs that link
secondary and postsecondary education,
combine academic and career and
technical education in a structured
sequence of courses that progress from
broad foundation skills to more
occupationally specific courses (e.g., the
States’ Career Clusters, initially funded
and launched by the Department (see
http://www.careerclusters.org/
index.php), and offer students the
opportunities to earn postsecondary
credits for courses taken in high school
that lead to a postsecondary credential,
certificate, or degree.

DATES: We must receive your comments
on or before June 28, 2010.

ADDRESSES: Submit all comments about
this notice to Laura Messenger, U.S.
Department of Education, 400 Maryland
Avenue, SW., room 11028, Potomac
Center Plaza, Washington, DC 20202—
7241.

If you prefer to send your comments
by e-mail, use the following address:
laura.messenger@ed.gov. You must
include the term “POS Notice” in the
subject line of your electronic message.
FOR FURTHER INFORMATION CONTACT:
Laura Messenger. Telephone: 202-245—
7840 or by e-mail:
laura.messenger@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877-8339.
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SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding this
notice. To ensure that your comments
have maximum effect in developing the
notice of final priorities, requirements,
and selection criteria, we urge you to
identify clearly the specific proposed
priority, requirement, or selection
criterion that each comment addresses.

The Assistant Secretary is also
particularly interested in receiving
comments on the Program of Study
(POS) Design Framework set forth in
this notice. The Framework is available
on the Department’s Perkins
Collaborative Resource Network (PCRN)
Web site at: http://cte.ed.gov/
nationalinitiatives/
rposdesignframework.cfm. The
Assistant Secretary also seeks comment
on the status of a State’s capacity and
plan to collect employment data as part
of a longitudinal data system linked to
a State’s educational data system.

We invite you to assist us in
complying with the specific
requirements of Executive Order 12866
and its overall requirement of reducing
regulatory burden that might result from
these proposed priorities, requirements,
and selection criteria. Please let us
know of any further ways we could
reduce potential costs or increase
potential benefits while preserving the
effective and efficient administration of
the program.

During and after the comment period,
you may inspect all public comments
about this notice in room 11028, 550
12th Street, SW., Washington, DC,
between the hours of 8:30 a.m. and 4:00
p-m., Washington, DC time, Monday
through Friday of each week except
Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice. If you want to
schedule an appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Purpose of Program: The Promoting
Rigorous Career and Technical
Education Programs of Study program is
authorized under section 114(c)(1) of
the Carl D. Perkins Career and Technical
Education Act of 2006 (Act). Under this
section, the Secretary is authorized to
carry out research, development,
dissemination, evaluation and
assessment, capacity building, and
technical assistance with regard to CTE

programs under the Act. Through this
program, we intend to promote and
improve State and local development
and implementation of CTE POSs that
link secondary and postsecondary
education, combine academic and
career and technical education in a
structured sequence of courses that
progress from broad foundation skills to
more occupationally specific courses,
offer students the opportunities to earn
postsecondary credits for courses taken
in high school, and lead to a
postsecondary credential, certificate, or
degree.

General Background:

To help States and local agencies
meet the requirements of section
122(c)(1)(A) of the Act to provide career
and technical programs of study, we
held the first competition, entitled
“Promoting Rigorous Career and
Technical Education Programs of Study
through Statewide or Multi-State
Articulation Agreements” for this
program in 2008. The proposals in this
notice are informed by our experience
with that competition and administering
the six grants that were funded through
that competition.

Subsequent to the 2008 competition,
in early 2009 and in response to
requests for assistance in developing
and implementing POSs from State and
local program administrators and
national technical assistance providers,
OVAE reviewed extant literature and
case study research and developed a
draft POS Design Framework. The draft
Framework identified 10 components
that, taken together, would support the
development and implementation of
rigorous and effective POSs. On June 11,
2009, the Office of Vocational and Adult
Education (OVAE) convened a meeting
of leading POS experts to gather
feedback and input on the draft
Framework. The experts included
representatives from organizations such
as the Association for Career and
Technical Education, the National
Association of State Directors of Career
and Technical Education Consortium
(NASDCTECc), the National Governors
Association, the National Research
Center for Career and Technical
Education (NRCCTE), the Academy for
Educational Development (AED), the
National Career Pathways Network, the
League for Innovation in the
Community College, and MPR
Associates, Inc.

At the meeting, participants agreed to
work collaboratively with OVAE to
complete a final version of the
Framework and disseminate it for use
by their organizations and by others
engaged in POS development and
implementation. In collaboration with

major national associations and
organizations, OVAE completed the
Framework in January 2010.
NASDCTEc, NRCCTE, AED, and MPR
Associates, Inc. are currently using it to
provide technical assistance to their
POS projects with States and localities.
Most of the proposed priorities,
requirements, and selection criteria in
this notice are based on the Framework.

Some of the proposals in this notice
are consistent with three of the four
areas the Secretary has identified as key
for educational reform. The proposed
requirement that States and localities
adopt rigorous college and career
readiness standards that define what
students are expected to know and be
able to do to enter and advance in
college, their careers, or both, is
consistent with the Secretary’s goals in
the area of standards and assessments.
The proposed requirement for
innovative and creative instructional
approaches that enable teachers to
integrate academic and technical
instruction is consistent with the
Secretary’s goals for teacher
effectiveness, as is the proposed
requirement that projects provide
sustained, intensive, and focused
professional development opportunities
so as to ensure that teachers have the
necessary content knowledge to align
and integrate curriculum and
instruction. The proposed requirement
that States and localities use well-
designed State longitudinal data
systems that yield valid and reliable
data on a variety of secondary,
postsecondary, and employment
outcomes for individual students is
consistent with the Secretary’s goals for
improving the capacity of Statewide
longitudinal data systems.

The Assistant Secretary plans to make
awards under the next POS competition
for a 4-year project period.

Program Authority: 20 U.S.C.
2324(c)(1).

Proposed Priorities:

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
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(34 CFR 75.105(c)(2)(i)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority
preference over other applications (34
CFR 75.105(c)(1)).

This notice contains one proposed
priority.

Proposed Competitive Preference
Priority—Commitment to the Project

Background:

Section 122(c)(1) of the Act requires
States to offer CTE POSs, which may be
adopted by local educational agencies
(LEASs) and postsecondary institutions
as an option to students (and their
parents, as appropriate), when planning
for and completing coursework for
career and technical content areas.
Under section 134(b)(3)(A) of the Act,
each local recipient of funds must offer
the appropriate courses of not less than
one career and technical program of
study described in section 122(c)(1)(A).
To align project activities with a State’s
ongoing POS efforts and to demonstrate
a State’s commitment of staff and other
resources to fully executing the goals of
the proposed project, the Assistant
Secretary is proposing a priority for
applications that propose to contribute
funds from other sources of funds to the
total cost of the project.

Proposed Competitive Preference
Priority:

To meet this priority, the applicant
must propose a budget that describes
how the State will contribute 30 percent
of the total cost of the project. For these
purposes, the applicant may use—

(a) State leadership funds awarded
under section 111 of the Act and as
specified in section 112(a)(1) of the Act;

(b) Non-Federal contributions
including in-kind contributions such as
use of facilities, equipment, supplies,
services, and other resources; or

(c) A combination of State leadership
funds and non-Federal contributions.

Proposed Requirements:

Background:

Selected Program of Study. Since the
Act was reauthorized in 2006, States
and local recipients have worked to
meet the POS requirements of section
122(c)(1) of the Act. We believe that the
development of the Framework will
provide significant support for those
efforts. The Framework reflects the
collective thinking of the Department
and the primary organizations and
associations engaged in POS

development over the past several years,
and identifies 10 components that
support the development and
implementation of rigorous and
effective POSs. To date, POSs have
differed widely from State to State.
POSs may also differ widely from
school district to school district within
a State, as well as from school to school
within a district. To ensure the rigor of
funded POSs and consistency in their
design and implementation, we propose
to require States receiving grant awards
under this program to implement a POS
that is built and sustained with the 10
specific components in the Framework.

We note that in the 2008 competition,
we provided funding to help States use
statewide articulation agreements
between secondary education and
postsecondary institutions as a primary
strategy for implementing POSs. In the
proposed Selected Program of Study
requirement, we refer to the statewide
articulation agreements as “Credit
Transfer Agreements” and the use of
such agreements is one of the 10
components in the Framework. As
proposed, credit transfer agreements
would support the proper alignment of
standards, curriculum, and instruction
across educational levels and promote,
to the extent possible, the awarding of
postsecondary credit for courses taken
during high school.

The 2008 competition also
emphasized the creation of partnerships
to ensure the rigor and quality of POSs.
Through the experience gained from the
work of the six projects funded under
the 2008 competition, the POS efforts
underway in other States, and the
experience of leading POS experts, we
have gained a better understanding of
the level and complexity of the work
required for effective POS
implementation and of the program
components that are necessary for the
development and implementation of
rigorous POSs. Accordingly, the
Framework includes, and we are
proposing in this requirement that
States create, partnerships with
education, business, and other key
stakeholders.

Existing Technical Skills
Assessments. States currently report on
the technical skill attainment of CTE
students at the secondary and
postsecondary levels. In some cases,
States are using third-party industry-
recognized assessments to determine
technical skill attainment. Where such
assessments are not available,
particularly at the secondary level,
States have sought to develop their own
assessments. When the assessments are
based on industry standards, they may
result in the granting of high school

credit. When the assessments are based
on industry standards and developed
through collaboration between
secondary and postsecondary
institutions, they may result in the
granting of postsecondary credit for high
school students.

The Department recognizes that
assessment development can be both
costly and time-consuming.? As a result,
given the limited funding available
under this program and our intent to
evaluate the progress of students
enrolled in a POS, we propose to require
States receiving grant awards under this
program to implement a POS for which
valid and reliable technical skills
assessments (either industry-recognized
assessments or State-developed or State-
approved assessments based on industry
standards that grant high school or
postsecondary credit, or both) have been
developed.

Local Implementation. We also
propose to require funded States to
implement the selected POS in at least
three LEAs that contain high schools, in
concert with their postsecondary
partners, beginning no later than the
start of the academic year corresponding
to year 2 of the grant. The applicant
must include a letter of commitment
from each LEA, expressing its interest in
participating in the project and its
commitment to implement the selected
POS as prescribed by the State in years
2 through 4 of the grant. If an LEA
contains more than one high school, it
would be required to implement the
selected POS in at least one of its high
schools. To the extent feasible, the LEAs
must implement the POS in at least one
urban, one suburban, and one rural
community. If an LEA currently does
not have all 10 components in place, the
State applicant must provide an
assurance that each participating LEA
will have all 10 components in place to
support the selected POS when it is
implemented in year 2. To achieve this
end, we are proposing to require that
CTE staff from the funded States
provide technical assistance to the
participating LEAs during the first year
of the project in order to strengthen
weak components or incorporate

1For example, the Department recently
announced, as part of its Race to the Top
Assessment program, a High School Course
Assessment program that will support consortia of
States in the development of new or adapted
assessments for high school courses. The
competition includes a competitive preference
priority for applications that include a high quality
plan to develop, with relevant business community
participation and support, assessments for high
school courses that comprise a rigorous course of
study in career and technical education that is
designed to prepare high school students for
success on technical certification examinations or
for postsecondary education or employment.
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missing components. We also would
require CTE staff from the funded States
to continue to work closely with the
participating LEAs throughout the
project period, and provide technical
assistance and support to ensure
constancy in the implementation of the
selected POS in the participating LEAs.

Evaluation. We propose to require
each State receiving a grant award under
this program to conduct an annual
evaluation of its project by evaluating
local implementation of the selected
POS and using student outcome data on
the performance measures listed
elsewhere in this notice to assess the
progress of students enrolled in the
selected POS. To ensure consistency
across the funded States in the use of
student outcome data, we propose to
require funded States to attend a Project
Evaluation Design meeting in
Washington, DC, following receipt of
their grant awards, to discuss and
possibly refine the grantee self-
assessment tools related to the 10
Framework components that are
developed by the grantees, and to work
with OVAE and with each other to
develop a plan for the States’ use of
student outcome data to assess the
progress of students enrolled in the
selected POS.

Capacity of Statewide Longitudinal
Data System. Because we expect that the
primary focus of this program will be to
evaluate the progress of students
enrolled in a POS, we propose to limit
eligibility for awards to States whose
longitudinal data systems have the
capacity to link and share data among
systems housing different types of data.
The Department recognizes that States
are at different stages in developing
their capacities to link and share
necessary information among systems.
Nevertheless, we propose to fund only
States that have the capability of
collecting longitudinal data on a variety
of secondary, postsecondary, and
employment outcomes for individual
students so that we may assess the long
term outcomes of their participation in
a POS.

Dissemination. The Act requires all
States to offer POSs, which may be
adopted by LEAs and postsecondary
institutions as an option to students
(and their parents, as appropriate) when
they plan for and complete coursework
in career and technical content areas.
Each local recipient of funds under the
Act must offer at least one career and
technical POS. To assist all States and
local recipients in their efforts to
develop and implement rigorous POSs,
we propose to require States receiving
grant awards under this program to
conduct specific dissemination

activities during the grant period, such
as sharing project materials via each
State’s Web site and participating in
OVAE-sponsored POS meetings and
presentations.

Cooperative Agreement. We also plan
to make awards under the next POS
competition under the terms of a
cooperative agreement. In order to
ensure consistency in POS
implementation and evaluation across
the funded States, we believe it is
necessary for the Department to
maintain substantial involvement in the
implementation of POS projects funded
under the next POS program
competition and to provide close
Department oversight of POS project
activities. We believe that making these
awards through cooperative agreements
will facilitate that involvement and
oversight.

Proposed Requirements:

The Assistant Secretary proposes the
following requirements for this program.
We may apply one or more of these
requirements in any year in which this
program is in effect.

Selected Program of Study:
Applicants must propose a project to
implement a State-developed or State-
approved POS that is built and
sustained with the following 10
Framework components:

(a) Legislation, Resources, and
Policies: State and local legislation,
resources, or administrative policies
that promote POS development and
implementation;

(b) Partnerships: Ongoing
relationships among education,
business, and other community
stakeholders that support POS design,
implementation, and maintenance;

(c) Professional Development:
Sustained, intensive, and focused
professional development opportunities
for administrators, teachers, and faculty
that foster POS design, implementation,
and maintenance;

(d) Accountability and Evaluation
Systems: Accountability and evaluation
systems and strategies that gather
quantitative and qualitative data on both
POS components and student outcomes
in order to inform ongoing efforts to
develop and implement POSs and to
determine their effectiveness;

(e) College and Career Readiness
Standards: POS content standards that
define what students are expected to
know and be able to do to enter and
advance in college, their careers, or
both, and that include aligned academic
and technical content;

(f) Course Sequences of Secondary
and Postsecondary Courses: Course
sequences within a POS that help
students transition to postsecondary

education without needing to duplicate
classes or enroll in remedial courses.

(g) Credit Transfer Agreements:
Formal credit transfer agreements
among secondary schools and
postsecondary institutions;

(h) Comprehensive Guidance
Counseling and Academic Advisory
Systems: Systems that provide career
counseling and academic advisory
services to help students make informed
decisions about which POS to pursue;

(i) Teaching and Learning Strategies:
Innovative and creative instructional
approaches that enable teachers to
integrate academic and technical
instruction and also enable students to
apply academic and technical learning
in their POS coursework; and

(j) Technical Skills Assessments:
Existing valid and reliable technical
skills assessments that provide ongoing
information on the extent to which
students are attaining the necessary
knowledge and skills for entry into and
advancement in postsecondary
education and careers in their chosen
POS.

Each of these 10 components of the
Framework has unique sub-components.
The sub-components for each of the 10
components are in the Proposed
Selection Criteria in this notice, under
proposed paragraph (a)(3), State
capacity to implement a rigorous
program of study. Each State and its
participating LEAs must use all the sub-
components of the 10 Framework
components that the State deems
relevant to the selected POS and must
explain how it plans to support the
selected POS utilizing the relevant
subcomponents.

Existing Technical Skills
Assessments: Applicants must propose
a project to implement a State-
developed or State-approved POS for
which valid and reliable technical skills
assessments (either third-party industry-
recognized assessments, or State-
developed or State-approved technical
skills assessments based on industry
standards that grant high school or
postsecondary credit, or both) have been
developed.

Local Implementation: Applicants
must propose a project to implement the
selected POS in at least three LEAs that
contain high schools, in concert with
each LEA’s postsecondary partners. If a
participating LEA contains more than
one high school, the LEA must
implement the selected POS in at least
one of its high schools. To the extent
feasible, participating LEAs must
implement the POS in at least one
urban, one suburban, and one rural
community. To be eligible for funding
an applicant will be required to
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demonstrate that the LEAs chosen for
participation in the POS project have
the capacity to have all 10 Framework
components in place by the beginning of
year 2 of the project. The applicant must
include a letter of commitment from
each LEA, expressing its interest in
participating in the project and its
commitment to implement the selected
POS as prescribed by the State in years
2 through 4 of the grant and to maintain
constancy in the implementation of the
selected POS. During year 1 of the grant,
CTE staff from the funded States must
provide technical assistance to their
participating LEAs in order to
strengthen weak components or
incorporate missing components, so that
all 10 components are in place to
support the POS when it is
implemented at the LEA level. The
participating LEAs must implement the
selected POS during years 2 through 4
of the grant, beginning at the start of the
academic year corresponding to year 2
of the grant. The applicant must include
a plan that describes how CTE State
staff will continue to work closely with
the LEAs throughout the project period,
and provide technical assistance and
support to ensure constancy in the
implementation of the selected POS in
the participating LEAs.

Evaluation: Applicants must propose
to conduct an annual evaluation of the
project to assess the constancy of the
implementation of the selected POS in
the participating LEAs and the
effectiveness of each of the 10
components. To ensure consistency of
implementation across the selected
LEAs, CTE staff from the funded States
must use a self-assessment instrument
based on the 10 components as part of
its project evaluation.

Applicants must also use student
outcome data to assess the progress of
students enrolled in the selected POS.
To ensure consistency across the funded
States, State staff must attend a POS
Evaluation Design meeting in
Washington, DC, following the receipt
of the grant award, to discuss and
possibly refine the grantee self-
assessment tools related to the 10
Framework components that are
developed by the grantees, and to work
with OVAE and with each other to
develop a plan for the States’ use of
student outcome data to assess the
progress of students enrolled in the
selected POS. This meeting will address
evaluation and data collection issues,
such as student definitions, the number
and method of selection of students to
be followed, strategies for comparing
outcomes for students who participate
in the POS to other students who do
not, the identification of potential

comparison groups through the States’
longitudinal data systems, and timing of
reporting. After the meeting, we will
include the agreed-upon plan for the
States’ use of the student outcome data
as an addendum to each grantee’s
cooperative agreement.

The State must also collect and report
data annually on the following
performance measures, which are based
on the indicators of performance
required under section 113(b) (State
Performance Measures) and section
203(e) (Tech Prep Indicators of
Performance and Accountability) of the
Act:

(a) Secondary school completion. The
percentage of secondary students
participating in the POS supported by
the grant award who earn a high school
diploma.

(b) Technical skills attainment. The
percentage of secondary students
participating in the POS supported by
the grant award who attain technical
skills.

(c) Earned postsecondary credit
during high school. The percentage of
secondary students participating in the
POS supported by the grant award who
earn postsecondary credit.

(d) Enrollment in postsecondary
education. The percentage of secondary
students participating in the POS
supported by the grant award who
enroll in postsecondary education by
the fall following high school
graduation.

(e) Enrollment in postsecondary
education in a field or major related to
the secondary POS. The percentage of
secondary students participating in the
POS supported by the grant award who
enroll in a postsecondary education
program in a field or major related to the
participant’s secondary POS.

(f) Need for developmental course
work in postsecondary education. The
percentage of secondary students
participating in the POS supported by
the grant award who enroll in one or
more postsecondary education
developmental courses.

(g) Postsecondary credential,
certificate, or diploma attainment. The
percentage of secondary students
participating in the POS supported by
the grant award who attain an industry-
recognized credential, certificate, or
associate’s degree, within two years
following enrollment in postsecondary
education.

Capacity of Statewide Longitudinal
Data System: Applicants must propose
the use of a longitudinal data system
that has the capacity to link and share
data among systems housing different
types of data. The longitudinal data
system must contain, at a minimum, the

elements listed below. These elements
are consistent with section 6401 (e)(2)(D)
of the America Competes Act (Pub. L.
110-69):

(a) Statewide unique student
identifiers;

(b) Student-level enrollment data;

(c) Student-level course completion
(transcript) data;

(d) The ability to match student-level
secondary and postsecondary data;

(e) The ability to link student-level
data to employment outcome data, such
as Unemployment Insurance (UI) wage
records; and

(f) A State data audit plan to verify
that the education data are valid and
reliable.

Applicants also must ensure (and
include an assurance in their
applications) that their use of data will
be consistent with the requirements and
protections contained in the Family
Educational Rights and Privacy Act
(FERPA).

Dissemination: Applicants must
propose to implement a dissemination
plan for the project. The plan must
include the development and
maintenance of a project Web page for
posting project materials, such as:
Materials describing the State’s process
for approving POSs submitted by local
recipients of funds; curricula developed
for the selected POS; technical
assistance materials provided to the
participating LEAs and to other local
recipients of funds, if applicable;
professional development materials;
materials describing evaluation results,
including performance data on the
required performance measures based
on the indicators of performance; and
other materials containing practical
information that would be useful to
other States in their efforts to implement
and evaluate POSs. Applicants must
also participate in POS activities
sponsored by the Department, such as
annual POS grantee meetings in which
grantees describe the progress of their
projects and discuss common issues,
strategies, and models of best practices;
OVAE/POS grantee presentations at the
States’ Annual National Career Clusters
Institutes; OVAE/POS grantee
presentations at annual NASDCTEc
meetings; and presentations at OVAE-
sponsored data quality meetings.

Cooperative Agreement: We plan to
make each award to grantees under this
program under the terms of a
cooperative agreement. We expect to
work closely with the funded States to
maintain substantial involvement in
project implementation, and to provide
oversight on project activities by
working collaboratively to develop a
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plan for the use of student outcome
data, reviewing and approving project
activities, reviewing and approving one
stage of work before the grantee can
begin a subsequent stage during the
project period, and halting an activity if
it is not consistent with the program
requirements.

Proposed Selection Criteria:

Background:

The first competition under the POS
program was held in 2008. Since then,
we have gained a better understanding
of the level and complexity of the work
required for effective POS
implementation and of the program
components that are necessary to
implement rigorous POSs. The selection
criteria proposed in this notice
emphasize the implementation of POSs
that are built and sustained with the 10
specific Framework components and the
collection of valid and reliable
longitudinal data, to ensure consistency
across funded projects in the
implementation and evaluation of POSs.

Proposed Selection Criteria:

The Assistant Secretary proposes the
following selection criteria for
evaluating an application under a POS
competition. We may apply one or more
of these criteria in any year in which we
hold a competition under this program.
In a notice inviting applications, in the
application package, or in both, we will
announce the maximum possible points
assigned to each criterion.

(a) State capacity to implement a
rigorous program of study: In
determining the applicant’s capacity to
implement a rigorous POS, we review
each application to determine the extent
to which:

(1) The applicant proposes to build on
existing State initiatives and
partnerships in implementing the
proposed project.

(2) The applicant selects a POS that
will provide training leading to high-
growth, high-demand, or high-wage
occupations as determined through
analysis of the national, State, or local
labor market.

(3) The applicant provides evidence
that it has selected a State-developed or
State-approved POS that is built and
sustained with the following 10
Framework components; that it has
identified which of the sub-components
from among those listed under each
component are relevant to the selected
POS; and that it plans to use those
relevant sub-components in its POS and
explains how it proposes to do so.

(i) State and local legislation,
resources, or administrative policies
that promote POS development and
implementation, such as—

(A) The allocation of State or local
funding (and other non-Federal
resources) designed to promote POS
development and long-term
sustainability;

(B) The use of established, formal
procedures for the design,
implementation, and continuous
improvement of POSs;

(C) Adherence to policies that ensure
opportunities for any interested
secondary student to participate in a
POS; and

(D) The use of individual graduation
or career plans for participating
students.

(ii) Ongoing relationships among
education, business, and other
community stakeholders that support
POS design, implementation, and
maintenance, such as by—

(A) Using written memoranda that
specify the roles and responsibilities of
partnership members;

(B) Conducting ongoing analyses of
economic and workforce trends to
identify POSs that should be created,
expanded, or, if appropriate,
discontinued;

(C) Linking POS development to
existing initiatives that promote
workforce and economic development;
and

(D) Identitying, validating, and
updating technical and workforce
readiness skills to be taught within
POSs.

(iii) Sustained, intensive, and focused
professional development opportunities
for administrators, teachers, and faculty
that foster POS design, implementation,
and maintenance, and that—

(A) Support the alignment of
academic and technical curriculum
within the POS from grade to grade
(within grades 9 through 12) and from
secondary to postsecondary education;

(B) Support the development of
integrated academic and CTE
curriculum and instruction within the
POS;

(C) Ensure that teachers and faculty
have the necessary content knowledge
to align and integrate curriculum and
instruction within the POS; and

(D) Foster innovative teaching and
learning strategies within the POS.

(iv) Accountability and evaluation
systems and strategies that gather
quantitative and qualitative data on both
POS components and student outcomes
to inform ongoing efforts to develop and
implement POSs and to determine their
effectiveness, and that—

(A) Yield valid and reliable data 