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Presidential Documents

Title 3—

The President

[FR Doc. 2010-11725
Filed 5-13-10; 8:45 am)]
Billing code 6450-01-P

Memorandum of May 4, 2010

Delegation of Authority Relating To Certain Functions Under
Section 201 (B) of the United States-india Nuclear Coopera-
tion Approval And Nonproliferation Enhancement Act (Pub-
lic Law 110-369)

Memorandum for the Secretary of Energy

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, I hereby delegate to you the certification and reporting
functions conferred upon the President by section 201 (b) of the United
States-India Nuclear Cooperation Approval and Nonproliferation Enhance-
ment Act (Public Law 110-369).

You are authorized and directed to publish this memorandum in the Federal
Register.

THE WHITE HOUSE,
Washington, May 4, 2010
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Presidential Documents

Memorandum of May 11, 2010

Improving the Federal Recruitment and Hiring Process

Memorandum for the Heads of Executive Departments and Agencies

To deliver the quality services and results the American people expect
and deserve, the Federal Government must recruit and hire highly qualified
employees, and public service should be a career of choice for the most
talented Americans. Yet the complexity and inefficiency of today’s Federal
hiring process deters many highly qualified individuals from seeking and
obtaining jobs in the Federal Government.

I therefore call on executive departments and agencies (agencies) to overhaul
the way they recruit and hire our civilian workforce. Americans must be
able to apply for Federal jobs through a commonsense hiring process and
agencies must be able to select high-quality candidates efficiently and quick-
ly. Moreover, agency managers and supervisors must assume a leadership
role in recruiting and selecting employees from all segments of our society.
Human resource offices must provide critical support for these efforts. The
ability of agencies to perform their missions effectively and efficiently de-
pends on a talented and engaged workforce, and we must reform our hiring
system to further strengthen that workforce.

By the authority vested in me as President by the Constitution and the
laws of the United States, including section 3301 of title 5, United States
Code, I hereby direct the following:

Section 1. Directions to Agencies. Agency heads shall take the following
actions no later than November 1, 2010:

(a) consistent with merit system principles and other requirements of
title 5, United States Code, and subject to guidance to be issued by the
Office of Personnel Management (OPM), adopt hiring procedures that:

(1) eliminate any requirement that applicants respond to essay-style ques-

tions when submitting their initial application materials for any Federal

job;

(2) allow individuals to apply for Federal employment by submitting

resumes and cover letters or completing simple, plain language applica-

tions, and assess applicants using valid, reliable tools; and

(3) provide for selection from among a larger number of qualified applicants
by using the “category rating” approach (as authorized by section 3319
of title 5, United States Code), rather than the “rule of 3” approach,
under which managers may only select from among the three highest
scoring applicants;

(b) require that managers and supervisors with responsibility for hiring

are:

(1) more fully involved in the hiring process, including planning current
and future workforce requirements, identifying the skills required for the
job, and engaging actively in the recruitment and, when applicable, the
interviewing process; and

(2) accountable for recruiting and hiring highly qualified employees and

supporting their successful transition into Federal service, beginning with

the first performance review cycle starting after November 1, 2010;

(c) provide the OPM and the Office of Management and Budget (OMB)
timelines and targets to:
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(1) improve the quality and speed of agency hiring by:

(i) reducing substantially the time it takes to hire mission-critical and
commonly filled positions;

(ii) measuring the quality and speed of the hiring process; and

(iii) analyzing the causes of agency hiring problems and actions that
will be taken to reduce them; and

(2) provide every agency hiring manager training on effective, efficient,

and timely ways to recruit and hire well-qualified individuals;

(d) notify individuals applying for Federal employment through USAJOBS,
an OPM-approved Federal web-based employment search portal, about the
status of their application at key stages of the application process; and

(e) identify a senior official accountable for leading agency implementation
of this memorandum.

Sec. 2. Directions to the OPM. The OPM shall take the following actions
no later than 90 days after the date of this memorandum:

(a) establish a Government-wide performance review and improvement
process for hiring reform actions described in section 1 of this memorandum,
including:

(1) a timeline, benchmarks, and indicators of progress;

(2) a goal-focused, data-driven system for holding agencies accountable

for improving the quality and speed of agency hiring, achieving agency

hiring reform targets, and satisfying merit system principles and veterans’

preference requirements; and

(b) develop a plan to promote diversity in the Federal workforce, consistent
with the merit system principle (codified at 5 U.S.C. 2301(b)(1)) that the
Federal Government should endeavor to achieve a workforce from all seg-
ments of society;

(c) evaluate the Federal Career Intern Program established by Executive
Order 13162 of July 6, 2000, provide recommendations concerning the future
of that program, and propose a framework for providing effective pathways
into the Federal Government for college students and recent college graduates;

(d) provide guidance or propose regulations, as appropriate, to streamline
and improve the quality of job announcements for Federal employment
to make sure they are easily understood by applicants;

(e) evaluate the effectiveness of shared registers used in filling positions
common across multiple agencies and develop a strategy for improving
agencies’ use of these shared registers for commonly filled Government-
wide positions;

(f) develop a plan to increase the capacity of USAJOBS to provide appli-
cants, hiring managers, and human resource professionals with information
to improve the recruitment and hiring processes; and

(g) take such further administrative action as appropriate to implement
sections 1 and 2 of this memorandum.
Sec. 3. Senior Administration Officials. Agency heads and other senior admin-
istration officials visiting university or college campuses on official business
are encouraged to discuss career opportunities in the Federal Government
with students.

Sec. 4. Reporting. (a) The OPM, in coordination with the OMB and in
consultation with other agencies, shall develop a public human resources
website to:
(1) track key human resource data, including progress on hiring reform
implementation; and

(2) assist senior agency leaders, hiring managers, and human resource
professionals with identifying and replicating best practices within the
Federal Government for improving new employee quality and the hiring
process.
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[FR Doc. 2010-11733
Filed 5-13-10; 8:45 am)]
Billing code 6325-01-P

(b) Each agency shall regularly review its key human resource performance
and work with the OPM and the OMB to achieve timelines and targets
for correcting agency hiring problems.

(c) The OPM shall submit to the President an annual report on the impact
of hiring initiatives set forth in this memorandum, including its recommenda-
tions for further improving the Federal Government’s hiring process.

Sec. 5. General Provisions. (a) Except as expressly stated herein, nothing
in this memorandum shall be construed to impair or otherwise affect:

(1) authority granted by law or Executive Order to an agency, or the
head thereof; or

(2) functions of the Director of the OMB relating to budgetary, administra-
tive, or legislative proposals.

(b) This memorandum shall be implemented consistent with applicable
law and subject to the availability of appropriations.

(c) This memorandum is not intended to, and does not, create any right
or benefit, substantive or procedural, enforceable at law or in equity by
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

(d) The Director of the OPM, in consultation with the OMB, may grant
an exception to any of the requirements set forth in section 1 of this
memorandum to an agency that demonstrates that exceptional circumstances
prevent it from complying with that requirement.

Sec. 6. Publication. The Director of the OPM is hereby authorized and
directed to publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, May 11, 2010
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[FR Doc. 2010-11727
Filed 5-13-10; 8:45 am]
Billing code 4710-10-P

Presidential Documents

Presidential Determination No. 2010-07 of May 4, 2010

Determination On the Proposed Agreement Between the Gov-
ernment of the United States of America And the Govern-
ment of Australia Concerning Peaceful Uses of Nuclear En-

ergy

Memorandum for the Secretary of State [and] the Secretary of Energy

I have considered the proposed Agreement between the Government of
the United States of America and the Government of Australia Concerning
Peaceful Uses of Nuclear Energy, along with the views, recommendations,
and statements of the interested departments and agencies.

I have determined that the performance of the Agreement will promote,
and will not constitute an unreasonable risk to, the common defense and
security. Pursuant to section 123 b. of the Atomic Energy Act of 1954,
as amended (42 U.S.C. 2153(b)), I hereby approve the proposed Agreement
and authorize the Secretary of State to arrange for its execution.

The Secretary of State is authorized to publish this determination in the
Federal Register.

THE WHITE HOUSE,
Washington, May 4, 2010
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[FR Doc. 2010-11730
Filed 5-13-10; 8:45 am)]
Billing code 4710-01-P

Presidential Documents

Presidential Determination No. 2010-08 of May 10, 2010

Agreement Between the Government of the United States of
America And the Government of the Russian Federation for
Cooperation In the Field of Peaceful Uses of Nuclear Energy

Memorandum for the Secretary of State [and] Secretary of Energy

I have considered the proposed Agreement Between the Government of
the United States of America and the Government of the Russian Federation
for Cooperation in the Field of Peaceful Uses of Nuclear Energy, signed
in Moscow on May 6, 2008, along with the views, recommendations, and
statements of the interested departments and agencies.

I approve the proposed Agreement and have determined that the performance
of the Agreement will promote, and will not constitute an unreasonable
risk to, the common defense and security.

The Secretary of State is authorized and directed to publish this determina-
tion in the Federal Register.

THE WHITE HOUSE,
Washington, May 10, 2010
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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1410
RIN 0560-AH80

Conservation Reserve Program;
Transition Incentives Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Interim rule.

SUMMARY: The Commodity Credit
Corporation (CCC) is amending the
Conservation Reserve Program (CRP)
regulations to add provisions for
incentives to retired or retiring owners
or operators to transition land enrolled
in CRP to a beginning or socially
disadvantaged farmer or rancher for
production. The Transition Incentives
Program involves new and mandatory
provisions for CRP authorized by the
Food, Conservation, and Energy Act of
2008 (2008 Farm Bill). Retired or
retiring owners or operators of land
enrolled in an expiring CRP contract
who sell or lease their expiring CRP
land to a beginning or socially
disadvantaged farmer or rancher for the
purpose of returning some or all of the
land into production using sustainable
grazing or crop production methods in
compliance with the required
conservation plan will, if otherwise
approved for the Transition Incentives
Program, receive CRP payments for an
additional 2 years after the contract
expires if the new or socially
disadvantaged farmer is not a family
member.

DATES: Effective Date: This rule is
effective May 14, 2010.

Comment Date: We will consider
comments that we receive by July 13,
2010.

ADDRESSES: We invite you to submit
comments on this interim rule. In your

comment, include the volume, date, and
page number of this issue of the Federal
Register. You may submit comments by
any of the following methods:

o E-Mail: cepdmail@wdc.usda.gov.

e Fax:202-720-4619.

e Mail: Director, Conservation and
Environmental Programs Division
(CEPD), USDA Farm Service Agency
(FSA) CEPD, STOP 0513, 1400
Independence Ave., SW., Washington,
DC 20250-0513.

e Hand Delivery or Courier: Deliver
comments to the above address.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Comments may be inspected at the
mail address listed above between 8
a.m. and 4:30 p.m., Monday through
Friday, except holidays. A copy of this
interim rule is available through the
FSA home page at http://
www.fsa.usda.gov/.

FOR FURTHER INFORMATION CONTACT:
Beverly J. Preston, CRP Program
Manager, telephone 202-720-9563 or
e-mail: cepdmail@wdc.usda.gov.
Persons with disabilities who require
alternative means for communication
(Braille, large print, audiotape, etc.)
should contact the USDA Target Center
at 202—720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:

Background

CRP was first authorized in the Food
Security Act of 1985 (16 U.S.C. 3830—
3835a, commonly known as the 1985
Farm Bill). This rule amends the CRP
regulations in 7 CFR part 1410 to
implement provisions for the Transition
Incentives Program as specified in
section 2111 of the 2008 Farm Bill (Pub.
L. 110-246). The 2008 Farm Bill
requires other changes to the CRP
program, several of which were
published in a previous interim rule (74
FR 30907-30912) and others that will be
implemented separately. This interim
rule amends the CRP regulations to add
the provisions needed to implement the
Transition Incentives Program,
including definitions and eligibility
requirements.

Section 2111 of the 2008 Farm Bill
amends Section 1235 of the 1985 Farm
Bill (16 U.S.C. 3835) to authorize CRP
contract modifications—

to facilitate a transition of land subject to the
contract from a retired or retiring owner or

operator to a beginning farmer or rancher or
a socially disadvantaged farmer or rancher
for the purpose of returning some or all of the
land into production using sustainable
grazing or crop production methods.

Section 2111 further authorizes that
“in the case of a contract modification
approved in order to facilitate the
transfer” that the Secretary of
Agriculture will:

¢ Allow conservation and land
improvements to be made;

e Allow the certification process
under the Organic Foods Production Act
0f 1990 (7 U.S.C. 6501) to begin;

¢ Require the retired or retiring owner
to sell or lease the land subject to the
contract for production purposes;

e Require the beginning or socially
disadvantaged farmer or rancher to
develop and implement a conservation
plan;

e Provide the beginning or socially
disadvantaged farmer or rancher the
opportunity to enroll in the
Conservation Stewardship Program or
the Environmental Quality Incentives
Program;

e Provide the beginning or socially
disadvantaged farmer or rancher with
the option to reenroll any applicable
partial field conservation practice that is
eligible for enrollment under the
continuous signup requirement of CRP,
if part of an approved conservation
plan; and

e Continue to make annual payments
to the retired or retiring owner or
operator for not more than an additional
2 years after the termination of the
contract, if the beginning or socially
disadvantaged farmer or rancher is not
a family member.

Section 2701 of the 2008 Farm Bill, by
amendment to Section 1241 of the 1985
Farm Bill, requires that to the maximum
extent practicable, $25 million in CCC
funds be used for the Transition
Incentives Program for fiscal years 2009
to 2012.

The purpose of CRP is to cost-
effectively assist producers in
conserving and improving soil, water,
wildlife, and other natural resources by
converting environmentally-sensitive
acreage generally devoted to the
production of agricultural commodities
to a long-term vegetative cover and to
address issues raised by State, regional,
and national conservation initiatives.
Participants enroll land in CRP
contracts for 10 to 15 years in exchange
for annual rental payments and
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financial assistance to install certain
conservation practices and to maintain
approved vegetative, tree, or other
appropriate covers. The purpose and
scope of CRP are not changing with this
rule.

This rule will allow retired or retiring
CRP participants with land enrolled in
an expiring CRP contract to amend their
CRP contracts during the last year of the
CRP contract to be permitted to
transition that land to beginning or
socially disadvantaged farmers or
ranchers for the purpose of returning
some or all of the land into production
using sustainable grazing or crop
production methods (also referred to as
“sustainable farming”). The rule
provides a general definition of what
would, for these purposes, be
considered to be sustainable farming.
Also, there is an allowance for incentive
payments for CRP contracts that ended
after the 2008 Farm Bill became law but
before the publication of this rule. As an
incentive, such CRP participants may be
eligible for 2 additional years of CRP
payments provided the retired or
retiring owner or operator is not a
family member of the beginning or
socially disadvantaged farmer or
rancher.

The 2008 Farm Bill defines “family
member” as it is defined in 7 U.S.C.
1308—1 (part of the 1985 Farm Bill),
which defines it as an individual to
whom another family member in the
farming operation is related as a lineal
ancestor, lineal descendent, sibling,
spouse, or otherwise by marriage. This
definition, which FSA and CCC use in
many other programs, has been clarified
in 7 CFR part 718 to include a specific
list of individuals who are considered
family members. To provide clarity and
consistency with other FSA and CCC
programs, the definition from 7 CFR
part 718 will be used. Therefore, a
“family member” will mean an
individual to whom a person is related
as spouse, lineal ancestor, lineal
descendant, or sibling, including a:

(1) Great grandparent;

(2) Grandparent;

(3) Parent;

(4) Child, including a legally adopted
child;

(5) Grandchild;

(6) Great grandchildren;

(7) Sibling of the family member in
the farming operation; and

(8) Spouse of a person listed in items
1 through 7.

Contracts on over 15 million acres of
land enrolled in CRP are scheduled to
expire between 2010 and October 2012.

The goal of the CRP Transition
Incentives Program is to assist beginning
or socially disadvantaged farmers and

ranchers get a start in farming. Any
beginning or socially disadvantaged
farmer or rancher is eligible to
participate.

The program provides an opportunity
for beginning or socially disadvantaged
farmers or ranchers to prepare the land
enrolled in an expiring CRP contract for
production using sustainable grazing or
crop production methods up to one year
before they farm the land. This program
allows such farmers or ranchers to make
conservation and land improvements or
begin the process for organic
certification during the last year of the
expiring CRP contract. The program
provides a financial incentive to
increase the likelihood that land
enrolled in an expiring CRP contract
will be returned to production in a
sustainable manner by providing
additional CRP payments to retired or
retiring owners and operators who sell
or lease land for those purposes. This
program, by offering an incentive to
retired or retiring owners or operators of
land enrolled in an expiring CRP
contract, provides a significant
opportunity to promote sustainable and
organic farming.

Definitions

This rule amends section 1410.2,
“Definitions,” to add definitions for
“beginning farmer or rancher,” “retired
or retiring owner or operator,” and
“socially disadvantaged farmer or
rancher.”

The 2008 Farm Bill gives the term
“beginning farmer or rancher” for
conservation programs the meaning
given under the section 343(a)(8) of the
Consolidated Farm Rural Development
Act (7 U.S.C. 1991(a)(8)), which in turn
gives the Secretary discretion to define
the term. That term has been defined in
farm loan programs. This rule uses the
same definition except for necessary
modifications to reflect the different
program involved. Under the adopted
definition, the individual or entity must,
as determined by CCC:

(1) Have operated a farm or ranch for
10 years or less,

(2) Have substantial involvement in
the operation of the farm or ranch, and

(3) If an entity, be an entity where 50
percent of the members or stockholders
of such entity meet the previous two
requirements.

Also, Section 2111 of the 2008 Farm
Bill uses the term “retired or retiring
owner or operator,” but does not define
it. This rule defines a retired or retiring
owner or operator as a CRP participant
who has stopped farming or expects to
stop farming within five years of
contract modification.

Generally, the incentive will apply
only to contracts expiring after the
publication of this rule. There is an
exception, however. The exception is
for CRP contracts that expired after the
effective date of the 2008 Farm Bill
(June 18, 2008), but before the
publication of this rule if transfer to the
eligible new holder of the property will
take place only after the approval of the
modification, and if the contract
modification becomes effective by
September 30, 2010. The requirement
that the transfer follow the modification
reflects that this is an incentive
program. The deadline is to reflect that
the exception is intended to address
only those situations where the
finalization of a transfer may have been
awaiting the publication of a rule.

The 2008 Farm Bill specifies that this
program use the definition of “socially
disadvantaged farmer and rancher”
given under 7 U.S.C. 2279(e)(2), which
is the definition used for other FSA and
CCC farm programs. Accordingly and
consistent with other FSA and CCC farm
program regulations through which the
2008 Farm Bill has been implemented,
socially-disadvantaged persons are
defined in this rule to be any person of
the following groups of persons: African
Americans, American Indians, Alaskan
Natives, Hispanics, Asian Americans
and Pacific Islanders.

Contract Modifications

This rule amends the regulations in
§1410.33, “Contract Modifications,” to
provide that retired or retiring owners
and operators can be permitted to
modify their CRP contract if it is due to
expire within one year to facilitate the
transition of the land enrolled in that
expiring CRP contract to a beginning or
socially disadvantaged farmer or
rancher for the purpose of returning
some or all of the land into production
using sustainable grazing or crop
production methods. The limited
exception for contracts that expired
prior to this rule has been mentioned.
This allows maximum benefit from the
2008 Farm Bill for CRP contracts that
were in existence at the time the 2008
Farm Bill was enacted. Generally, the
timing of the modification will mean
that the CRP contract may be modified
so that the transition activities may be
initiated during the last year of the
contract without violating the CRP
contract. For example, activities to
improve the land or to obtain organic
certification beginning up to one year
before the expiration date of the CRP
contract will be allowed under such a
modified contract.
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Eligibility Requirements

This rule adds a new section
§1410.64, “Transition Incentives
Program,” to specify eligibility
provisions for the incentive. There are
separate eligibility requirements for
retired or retiring owners and operators
with land enrolled in an expiring, or in
limited cases, expired CRP contract and
for beginning or socially disadvantaged
farmers and ranchers.

In the case of unexpired contracts, the
retired or retiring CRP owner or operator
with land enrolled in an expiring CRP
contract must allow the beginning or
socially disadvantaged farmer or
rancher to install conservation practices
consistent with the conservation plan
on the land during the last year of the
contract, or begin the organic
certification process under the Organic
Foods Production Act of 1990 (7 U.S.C.
6501-6523). (The Agriculture Marketing
Service (AMS) implements that
certification.)

Both the retired or retiring owner or
operator and the beginning or socially
disadvantaged farmer or rancher must
jointly apply for the Transition
Incentives Program. To be eligible for
the Transition Incentives Program, the
beginning or socially disadvantaged
farmer or rancher must obtain and
implement a conservation plan and
certify that they are buying or leasing
(under a qualifying lease) the expiring
CRP land to return some or all of it into
production using sustainable grazing or
crop production methods.

For the transfer, the retiring or retired
owner or operator may either:

(1) Sell,

(2) Have a contract to sell, or

(3) Lease under a nonrevocable long-
term lease (at least 5 years), with or
without an option to purchase the land.

Benefits to Participants

Retired or retiring owners or operators
are eligible to receive 2 years of
additional CRP rental payments as an
incentive to participate in the Transition
Incentives Program if the land is not
sold or leased to a family member.

The Transition Incentives Program
does not provide payments to beginning
or socially disadvantaged farmers or
ranchers for participation in this
program. It provides indirect benefit to
those farmers by paying eligible retired
or retiring owners or operators to sell or
lease eligible land to the beginning or
socially disadvantaged farmer or
rancher.

The beginning or socially-
disadvantaged farmer or rancher will be
provided the opportunity to enroll
otherwise eligible land obtained through

this program in various USDA
conservation programs, including CRP,
beginning the day after the CRP contract
expires or after the transfer, whichever
is later. This assumes that the land is
still eligible and that the beginning or
socially disadvantaged farmer has a
sufficient long-term interest in the
program to sustain a 10 year contract.
This rule changes the CRP regulations to
provide an exception to make the new
or disadvantaged farmer otherwise
eligible to reenroll the land in CRP as
required by the 2008 Farm Bill. This is
a direct benefit for the beginning or
socially disadvantaged farmer or
rancher, because as currently specified
in § 1410.5, “Eligible Persons,” an owner
or operator must have owned or
operated the land for at least 12 months
before it can be enrolled in CRP. This
rule adds a paragraph to § 1410.5 to
specify that the 12 month ownership
provisions do not apply to eligible
Transition Incentives Program
participants. In addition, the beginning
or socially-disadvantaged farmer or
rancher will be able to enroll all or part
of the transitioned land in the
Conservation Stewardship Program
(CSP) or the Environmental Quality
Incentives Program (EQIP) authorized
under the regulations in 7 CFR parts
1470 and 1466, respectively. Again, this
only applies if the conditions for those
programs are otherwise met.

Program Operation

CCC will implement this program
through FSA county offices. CCC and
FSA will not establish a formal program
to match retired or retiring CRP
landowners and operators with
beginning or socially disadvantaged
farmers or ranchers. However, FSA
county offices will publicize the
program to local FSA and CCC
customers, and coordinate with Farm
Loan Program personnel to provide
program outreach to potentially eligible
farmers and ranchers. Similarly, FSA
will coordinate with the Natural
Resources Conservation Service (NRCS)
to help eligible beginning and socially
disadvantaged farmers and ranchers
obtain the required conservation plan
and apply for enrollment in other
conservation programs, and coordinate
with AMS to provide outreach about the
organic certification process.

One new form will be created for this
program, which we anticipate will be a
one-page agreement that both parties
will sign and file with the FSA county
office.

Notice and Comment

CCC is not required by 5 U.S.C. 553
or any other provision of law to publish

a notice of proposed rulemaking with
respect to the subject matter of this rule.
CCC is authorized by section 2904 of the
2008 Farm Bill to issue an interim rule
effective on publication with an
opportunity for comment.

Executive Order 12866

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.
The cost benefit analysis is summarized
below and is available from the contact
information listed above.

Summary of Economic Impacts

The 2008 Farm Bill authorizes $25
million for incentive payments to
retired or retiring owners and operators
with expiring CRP contracts, who sell or
long-term lease their former CRP land to
beginning or socially disadvantaged
farmers or ranchers that are not family
members. The retired or retiring owner
or operator will receive CRP rental
payments for 2 additional years beyond
contract expiration to encourage
participation. Targeted farmers or
ranchers who purchase or lease the
former CRP land are required to obtain
a conservation plan and follow
sustainable livestock and crop
production practices.

CRP Transitions Incentives Program
participants are allowed to begin to
make conservation and land
improvements in the final CRP contract
year. They also will be eligible for
enrollment in three USDA conservation
programs and may begin the organic
certification process during the CRP
contract’s final year. Members of the
retired or retiring owner or operator’s
family may participate in the CRP
Transitions Incentives Program in order
to obtain eligibility for enrollment in
certain conservation programs, but the 2
additional years of rental payments
would not be paid.

If fully subscribed, an estimated 400
to 1,800 beginning or socially
disadvantaged farmers or ranchers
would benefit. With an average CRP
rental payment of $39 per acre to $49
per acre for 2 years, obligations are
estimated at between $5.1 million and
$17.1 million. These cost estimates
reflect the total obligation for fiscal
years 2010—2012; payments would be
made over a number of years, depending
on when contracts expire. Due to the
limited amount of eligible farmable
quality CRP acreage likely to be offered
for sale or lease, and the location of
beginning and socially disadvantaged
farmers relative to the location of
eligible CRP lands, participation and
costs are expected to be closer to the
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lower end of this range than the high
end.

Regulatory Flexibility Act

This rule is not subject to the
Regulatory Flexibility Act since CCC is
not required to publish a notice of
proposed rulemaking for this rule. CCC
is authorized by section 2904 of the
2008 Farm Bill to issue an interim rule
effective on publication with an
opportunity for comment.

Environmental Evaluation

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and FSA regulations for
compliance with NEPA (7 CFR part
799). The revisions to CRP regulations
in 7 CFR part 1410 to implement certain
changes related to the transition
incentive for beginning and socially
disadvantaged farmers and ranchers as
provided by the 2008 Farm Bill that are
identified in this interim rule are
authorized to expend $25 million for
this incentives program to the extent
practicable. Furthermore, this program
only applies to land that will be
committed to sustainable, conservation-
friendly practices and applies to land
transitions out of the CRP that otherwise
would be uncontrolled. These
incentives focus on changing ownership
of eligible lands, but are not intended to
require or facilitate current land practice
or land management changes. In
response to public comments received
during the scoping period for the
Supplemental Environmental Impact
Statement on CRP (74 FR 45606—45607),
and the limited potential for significant
environmental or socioeconomic
impacts identified in the Cost Benefit
Analysis, FSA has determined that the
implementation of these changes related
to the transition incentives for
beginning and socially disadvantaged
farmers and ranchers would not have
any significant individual or cumulative
impacts on the quality of the human
environment. Therefore, no
environmental impact statement will be
prepared on this regulatory action.

Executive Order 12372

This program is not subject to
Executive Order 12372, which requires
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published in the
Federal Register on June 24, 1983 (48
FR 29115).

Executive Order 12988

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule does not
preempt State or local laws, regulations,
or policies unless they present an
irreconcilable conflict with this rule.
Before any judicial action may be
brought concerning the provisions of
this rule the administrative appeal
provisions of 7 CFR parts 11, 614, and
780 must be exhausted.

Executive Order 13132

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Executive Order 13175

The policies contained in this rule do
not impose substantial unreimbursed
direct compliance costs on Indian tribal
governments or have tribal implications
that preempt tribal law.

Unfunded Mandates

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandate Reform Act of 1995 (UMRA,
Pub. L. 104—4) for State, local, or tribal
governments, or the private sector. In
addition, CCC is not required to publish
a notice of proposed rulemaking for this
rule. Therefore, this rule is not subject
to the requirements of sections 202 and
205 of UMRA.

Federal Assistance Programs

The title and number of the Federal
assistance program in the Catalog of
Federal Domestic Assistance to which
this rule applies is the Conservation
Reserve Program—10.069.

Paperwork Reduction Act

The regulations in this rule are
exempt from the requirements of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), as specified in section 2904
of the 2008 Farm Bill, which provides
that these regulations be promulgated
and the programs administered without
regard to the Paperwork Reduction Act.

E-Government Act Compliance

CCC is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen

access to Government information and
services, and for other purposes.

List of Subjects in 7 CFR Part 1410

Administrative practice and
procedure, Agriculture, Environmental
protection, Grant programs—
Agriculture, Natural resources,
Reporting and recordkeeping
requirements, Soil conservation,
Technical assistance, Water resources,
Wwildlife.

m For the reasons discussed above, this
rule amends 7 CFR part 1410 as follows:

PART 1410—CONSERVATION
RESERVE PROGRAM

m 1. The authority citation for 7 CFR
part 1410 continues to read as follows:

Authority: 15 U.S.C. 714b and 714c; 16
U.S.C. 3801-3847.

m 2.In §1410.2 add definitions in
paragraph (b), in alphabetical order, for
the terms: “Beginning farmer or
rancher,” “Retired or retiring owner or
operator,” and “Socially disadvantaged
farmer or rancher,” as set forth below.

§1410.2 Definitions.

* * * * *

(b)* * *

Beginning farmer or rancher means,
as determined by CCC, a person or
entity who:

(1) Has not been a farm or ranch
operator or owner for more than 10
years,

(2) Materially and substantially
participates in the operation of the farm
or ranch involved in the CRP contract
modification, and

(3) If an entity, is an entity in which
50 percent of the members or
stockholders of the entity meet the first
two requirements of this definition.

* * * * *

Retired or retiring owner or operator
means an owner or operator of land
enrolled in a CRP contract who has
ended active labor in farming operations
as a producer of agricultural crops or
expects to do so within 5 years of the

CRP contract modification.
* * * * *

Socially disadvantaged farmer or
rancher means a farmer or rancher who
is a member of a socially disadvantaged
group whose members have been
subjected to racial or ethnic prejudice
because of their identity as members of
a group without regard to their
individual qualities. Gender is not
included as a covered group. Socially
disadvantaged groups include the
following and no others unless
approved in writing by the Deputy
Administrator:
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(1) American Indians or Alaskan
Natives,

(2) Asians or Asian-Americans,

(3) Blacks or African Americans,

(4) Hispanics, and

(5) Native Hawaiians or other Pacific
Islanders.
* * * * *

m 3.In § 1410.5, add paragraph (c) to
read as set forth below:

§1410.5 Eligible persons.

* * * * *

(c) The provisions of this section do
not apply to beginning or socially
disadvantaged farmers or ranchers who
are eligible participants in the
Transition Incentives Program as
specified in § 1410.64.

m 4. Amend § 1410.33 as follows:

m a. In paragraph (a)(3), remove the
word “or”,

m b. Redesignate current paragraph
(a)(4) as (a)(5), and

m c. Add a new paragraph (a)(4) to read
as set forth below.

§1410.33 Contract modifications.

(a) * x %

(4) During the final year of the CRP
contract’s term, facilitate a transition of
land subject to the contract from a
retired or retiring owner or operator to
a beginning or socially-disadvantaged
farmer or rancher for the purpose of
returning some or all of the land into
production using sustainable grazing or
crop production methods; provided that
for this purpose “sustainable grazing
and crop production methods” will be
considered, as determined by the
Deputy Administrator, to be methods
that would be designed as part of an
overall plan defined on an ecosystem
level to be useful in the creation of
integrated systems of plant and animal
production practices that have a site
specific application that would:

(i) Meet human needs for food and
fiber;

(ii) Enhance the environment and the
natural resource base;

(iii) Use nonrenewable resources
efficiently; and

(iv) Sustain the economic viability of
farming operation; or
* * * * *

m 5.In §1410.62, add paragraph (g) as
follows:

§1410.62 Miscellaneous.
* * * * *

(g) As determined by CCC, incentives
may be authorized to foster
opportunities for beginning and socially
disadvantaged farmers and ranchers and
to enhance long-term environmental
goals.

m 6. Add § 1410.64 to read as set forth
below:

§1410.64 Transition Incentives Program.

(a) To be eligible for the Transition
Incentives Program, the retired or
retiring owner or operator must, except
as specified in paragraph (f) of this
section:

(1) Have land that is expiring under
an existing CRP contract with a 50
percent or greater interest as provided at
§1410.42 (c);

(2) Sell or lease (under a qualifying
nonrevocable lease of at least 5 years in
length) expiring CRP land to a beginning
or socially disadvantaged farmer or
rancher who will return some or all of
the land to production using sustainable
grazing or crop production methods;

(3) Modify the CRP contract in
accordance with §1410.33(a)(4);

(4) Allow the beginning or socially
disadvantaged farmer or rancher to
begin the organic certification process
under the Organic Foods Production Act
of 1990 during the last year of the
contract, if requested by that farmer or
rancher;

(5) Allow the beginning or socially
disadvantaged farmer or rancher to
develop a conservation plan for the
land; and

(6) Allow the beginning or socially
disadvantaged farmer or rancher to
install conservation practices and
initiate land improvements that are
consistent with the conservation plan
during the last year of the contract.

(b) To be eligible for participation in
the Transition Incentives Program, the
beginning or socially disadvantaged
farmers or ranchers must:

(1) Certify that they meet the
definition in § 1410.2 of either a
beginning farmer or rancher or a socially
disadvantaged farmer or rancher;

(2) Obtain and implement a
conservation plan; and

(3) Implement sustainable grazing or
crop production in compliance with the
conservation plan by the time specified
in the plan.

(c) Eligible beginning or socially
disadvantaged farmers or ranchers will
be eligible immediately to reenroll
partial field conservation practices in
CRP, in accordance with the
conservation plan and the provisions of
this part, following the expiration of the
CRP contract of the qualified retired or
retiring owner or operator, provided that
the beginning or socially disadvantaged
farmer or rancher has control of the
property and meets all other qualifying
conditions of CRP, as specified in this

art.

(d) Eligible beginning or socially
disadvantaged farmers or ranchers will

be eligible to enroll land in the
Conservation Stewardship Program or
the Environmental Quality Incentives
Program, as specified in parts 1470 and
1466 of this chapter, provided that their
offer to enroll otherwise meets all
program conditions, and provided that
the CRP contract of the retired or
retiring owner or operator has expired
and the beginning or socially
disadvantaged farmer or rancher has
sufficient control of the property.

(e) As an incentive for selling or
leasing land to a beginning or socially
disadvantaged farmer or rancher who is
not a family member, CCC will pay 2
years of additional CRP annual rental
payments at the same contract rate to a
retired or retiring owner or operator.
The retired or retiring owner or operator
must certify that the beginning or
socially disadvantaged farmer or
rancher is not a family member.

(f) Subject to all other program
conditions, incentive payments may be
allowed for contracts that have already
expired if:

(1) The contract expired on or after
June 18, 2008, and contract modification
began on or before September 30, 2010;

(2) The transfer to the beginning or
socially disadvantaged farmer or
rancher will occur after the contract
modification; and

(3) All other program conditions are
otherwise met.

(g) Eligible retired or retiring owner or
operator and eligible beginning or
socially disadvantaged farmer or
rancher must agree to be jointly and
severally responsible, if the participant
has a share of the payment greater than
zero, with the other Transition Incentive
Program agreement participants in
compliance with the provisions of such
Transition Incentive Program agreement
and the provisions of this part and for
any payment adjustments that may be
required for violations of any of the
terms or conditions of the Transition
Incentive Program agreement and this
part.

Signed at Washington, DC, on April 27,
2010.

Jonathan W. Coppess,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 2010-11595 Filed 5-13-10; 8:45 am]
BILLING CODE 3410-05-P
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10 CFR Part 430
[Docket No. EERE-2009-BT-DET-0005]
RIN 1904-AB80

Energy Conservation Program for
Consumer Products: Determination
Concerning the Potential for Energy
Conservation Standards for Non-Class
A External Power Supplies

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final Rule.

SUMMARY: The U.S. Department of
Energy (DOE or the Department) has
determined, based on the best
information currently available, that
energy conservation standards for non-
Class A external power supplies are
technologically feasible and
economically justified, and would result
in significant energy savings. This
determination initiates the process of
establishing, by notice and comment
rulemaking, energy conservation
standards for these products.

DATES: This rule is effective June 14,
2010.

ADDRESSES: This rulemaking can be
identified by docket number EERE—
2009-BT-DET-0005 and/or Regulatory
Identification Number (RIN) 1904—
AB80.

Docket: For access to the docket to
read background documents, the
technical support document, or
comments received go to the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
Sixth Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards at the
above telephone number for additional
information about visiting the Resource
Room. You may also obtain copies of
certain documents in this proceeding
from the Office of Energy Efficiency and
Renewable Energy’s Web site at http://
www.eere.energy.gov/buildings/
appliance_standards/residential/
battery external html.

FOR FURTHER INFORMATION CONTACT: Mr.
Victor Petrolati, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—4549. E-mail:

Victor.Petrolati@ee.doe.gov.
Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,

GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585. Telephone:
(202) 586—8145. E-mail:

Michael Kido@hq.doe.gov.

For further information on how to
review public comments, contact Ms.
Brenda Edwards, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone (202) 586—2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Summary of the Determination
A. Background and Legal Authority
B. Scope
1. DG-DC Power Supplies
2. Basic Approaches to Regulating Wall
Adapters for BCs
3. Specific Criteria for Identifying the
Presence of Charge Control
4. Size of the EPS for BC Market
II. Methodology
A. Purpose and Content
B. Test Procedures
C. Market Assessment
D. Technology Assessment
E. Engineering Analysis
F. Energy Use and End-Use Load
Characterization
G. Life-Cycle Cost and Payback Period
Analyses
H. National Impact Analysis
III. Analysis Results
A. Engineering Analysis
B. Life-Cycle Cost and Payback Period
Analyses
C. National Impact Analysis
D. Discussion
1. Significance of Energy Savings
2. Impact on Consumers
IV. Conclusion
A. Determination
B. Future Proceedings
V. Procedural Issues and Regulatory Review
A. Review Under Executive Order 12866
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act
D. Review Under the National
Environmental Policy Act
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act of 1999
I. Review Under Executive Order 12630
J. Review Under the Treasury and General
Government Appropriations Act of 2001
K. Review Under Executive Order 13211
L. Review Under the Information Quality
Bulletin for Peer Review
VI. Approval of the Office of the Secretary

I. Summary of the Determination

EPCA requires DOE to issue a final
rule determining whether to issue
energy efficiency standards for non-
Class A external power supplies (EPSs).

Consistent with this requirement, DOE
has analyzed multiple candidate
standard levels for non-Class A EPSs.
These analyses indicate that it is
technologically feasible to manufacture
EPSs at some of these levels in large part
because EPSs that meet these levels are
already commercially available. DOE
further determined that standards for all
non-Class A EPSs that DOE analyzed
could be set that would reduce the life-
cycle cost (LCC) of ownership for the
typical consumer. That is, any increase
in equipment cost resulting from a
standard would be more than offset by
energy cost savings.

DOE’s analyses also indicate that
energy conservation standards would
also likely be cost-effective from a
national perspective. The national net
present value (NPV) of energy
conservation standards for non-Class A
EPSs could be as much as $512 million
in 2008$, assuming an annual discount
rate of 3 percent. As a result, these
analyses indicate that both individual
consumers and the Nation as a whole
would likely benefit economically from
the imposition of energy conservation
standards for non-Class A EPSs.
Accordingly, DOE has positively
determined that such standards are
technologically feasible and
economically justified, and would result
in significant energy savings.

DOE notes that its forecast of
projected savings and national NPV
considers only the direct financial costs
and benefits to consumers of standards,
specifically, the increased equipment
costs of EPSs purchased from 2013 to
2032 and the associated energy cost
savings over the lifetimes of those
products. In its determination analysis,
DOE did not monetize or otherwise
characterize any other potential costs
and benefits of standards such as
manufacturer impacts or power plant
emission reductions. Such impacts will
be examined in a future analysis of the
economic feasibility of particular
standard levels in the context of a
standards rulemaking.

DOE’s analysis also indicates that
standards would result in significant
energy savings—as much as 0.14 quads
of energy over 30 years (2013 to 2042).
This is equivalent to the annual
electricity needs of 1.1 million U.S.
homes.

Further documentation supporting the
analyses described in today’s final rule
is contained in the notice of proposed
determination, published in the Federal
Register on November 3, 2009, (74 FR
56928) and the accompanying technical
support document (TSD), available from
the Office of Energy Efficiency and
Renewable Energy’s Web site at



Federal Register/Vol. 75, No. 93/Friday, May 14, 2010/Rules and Regulations

27171

www.eere.energy.gov/buildings/
appliance standards/residential/
battery external html.

The nature of this document results
from the specific statutory requirements
that DOE issue this notice as a rule. In
accordance with this requirement, DOE
issued its November 2009 notice prior to
today’s final rule notice. In addition,
DOE combined as appropriate the
analysis required by the Energy
Independence and Security Act of 2007
(EISA 2007), Public Law 110-140 (Dec.
19, 2007), with the analysis that DOE
had already performed as a result of
requirements added previously by the
Energy Policy Act of 2005 (EPACT
2005), Public Law 109-58 (Aug. 8,
2005). EPACT 2005 required DOE to
issue a determination analysis to
address battery chargers and external
power supplies; EISA 2007
subsequently amended this provision by
focusing the analysis solely on external
power supplies.

A. Background and Legal Authority

Title III of EPCA sets forth a variety
of provisions designed to improve
energy efficiency. Part A of Title III (42
U.S.C. 6291-6309) provides for the
“Energy Conservation Program for
Consumer Products Other Than
Automobiles.” EPACT 2005 amended
EPCA to require DOE to issue a final
rule determining whether to issue
efficiency standards for battery chargers
(BCs) and EPSs. DOE initiated this
determination analysis rulemaking in
2006, which included a scoping
workshop on January 24, 2007, at DOE
headquarters in Washington, DC. The
determination was underway and on
schedule for issuance by August 8,
2008, as originally required by EPACT
2005.

However, EISA 2007 also amended
EPCA by setting efficiency standards for
certain types of EPSs (Class A) and
modifying the statutory provision that
directed DOE to perform the
determination analysis (42 U.S.C.
6295(u)(1)(E)(1)), as amended). EISA
2007 removed BCs from the
determination, leaving only EPSs, and
changed the allotted time to complete
the determination.

In addition to the existing general
definition of EPS, EISA 2007 amended
EPCA to define a “Class A external
power supply” (42 U.S.C. 6291(36)(C))
and set efficiency standards for those
products (42 U.S.C. 6295(u)(3)). As
amended by EISA 2007, the statute
further directs DOE to publish a final
rule by July 1, 2011 to evaluate whether
the standards set for Class A EPSs
should be amended and, if so, to
include any amended standards as part

of that final rule. (42 U.S.C.
6295(u)(3)(D)(i)) The statute further
directs DOE to publish a second final
rule by July 1, 2015, to again determine
whether the standards in effect should
be amended and to include any
amended standards as part of that final
rule. (42 U.S.C. 6295(u)(3)(D)(ii))

Because Congress has already set
standards for Class A EPSs and
separately required DOE through a
separate statutory provision to perform
two rounds of rulemakings to consider
amending efficiency standards for Class
A EPSs, see 42 U.S.C. 6295(u)(3), the
determination analysis under 42 U.S.C.
6295(u)(1)(E)(i)(I) excluded these
products from this analysis.
Accordingly, the present determination
concerns only EPSs falling outside of
the Class A definition, i.e., “non-Class A
EPSs.”

EISA 2007 amendments to EPCA also
require DOE to issue a final rule
prescribing energy conservation
standards for BCs, if technologically
feasible and economically justified, by
July 1, 2011 (42 U.S.C.
6295(u)(1)(E)(i)(II)). The BC rulemaking
has been bundled with the rulemaking
for Class A EPSs, given the related
nature of such products and the fact that
these provisions share the same
statutory deadline. DOE initiated the
energy conservation standards
rulemaking for BCs and Class A EPSs by
publishing a framework document on
June 4, 2009, and holding a public
meeting at DOE headquarters on July 16,
2009. DOE is now developing its
preliminary analysis of standards for
BCs and Class A EPSs. With today’s
positive determination that standards
are warranted for non-Class A EPSs,
standards for these products also will be
considered within the ongoing
standards rulemaking.

The Department began the analysis for
this determination by conducting testing
and teardowns on commercially
available non-Class A EPSs and by
collecting information from
manufacturers of non-Class A EPSs and
original equipment manufacturers that
use non-Class A EPSs. The Department
shared its preliminary findings
regarding efficiency improvements in its
November 2009 notice of proposed
determination (NOPD). 74 FR 56928.
This notice was accompanied by a
technical support document (TSD),
which was published on the EERE Web
site. Subsequently, the Department
received written comments on the
notice and TSD from the Power Tool
Institute, Inc. (PTI); the Association of
Home Appliance Manufacturers
(AHAM); Pacific Gas and Electric
Company (PG&E); a joint comment from

the California Energy Commission
(CEQ), PG&E, San Diego Gas and Electric
Company, Appliance Standards
Awareness Project, American Council
for an Energy-Efficient Economy,
Natural Resources Defense Council,
Northeast Energy Efficiency
Partnerships, and Northwest Power and
Conservation Council (hereafter referred
to as the CEC comment); and the
Consumer Electronics Association
(CEA). (PTI, No. 5; AHAM, No. 6; PG&E,
No. 7; CEC et al., No. 8; and CEA, No.

9).
For more information about DOE
rulemakings concerning BCs and EPSs,
see the Office of Energy Efficiency and
Renewable Energy’s Web site at http://
www1.eere.energy.gov/buildings/
appliance standards/residential/
battery external.html.

B. Scope

As explained in the NOPD, the scope
of this determination covers all EPSs
falling outside of Class A, which DOE
identifies in this notice as non-Class A
EPSs. EPCA, as amended by EPACT
2005, defines an EPS as “an external
power supply circuit that is used to
convert household electric current into
DC current or lower-voltage AC current
to operate a consumer product.” (42
U.S.C. 6291(36)(A)) EISA 2007 amended
EPCA by, among other things, defining
in 42 U.S.C. 6291(36)(C) a subset of
external power supplies (i.e. a Class A
EPS).

The analysis underlying DOE’s NOPD
focused on four EPS types: (1) Multiple-
voltage EPSs—EPSs that can provide
multiple output voltages
simultaneously; (2) high power EPSs—
EPSs with nameplate output power
greater than 250 watts; (3) medical
EPSs—EPSs that power medical devices
and EPSs that are themselves medical
devices; and (4) EPSs for battery
chargers (EPSs for BCs)—EPSs that
power the chargers of detachable battery
packs or charge the batteries of products
that are fully or primarily motor
operated. 74 FR 56930.

1. DC-DC Power Supplies

CEA asked DOE to clarify whether
DC-DC power supplies are outside the
scope of the EPS definition. (CEA, No.

9 at p. 2) The statutory definition of an
EPS is “an external power supply circuit
that is used to convert household
electric current into DC current or
lower-voltage AC current to operate a
consumer product.” (42 U.S.C.
6291(36)(A)) Household electric current
is nominally 120 volts AC. Thus, under
the statutory definition set by Congress,
wall adapters with DC input power are
not EPSs.
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2. Basic Approaches to Regulating Wall
Adapters for BCs

DOE has identified four possible
approaches to regulating wall adapters
for BCs. These four approaches, referred
to as approaches A, B, C, and D, are
explained in the framework document
referred to in the notice of document
availability DOE published in the
Federal Register on June 4, 2009.1 74 FR
26816. Under Approach A, a wall
adapter would be considered an EPS
only if it lacked charge control (i.e., a
method to control the charge flowing to
the battery). In addition, the EPS could
be subject to both EPS and BC standards
if it were also a part of a battery
charging system. Under Approach B a
wall adapter would not be considered
an EPS as long as it powered a battery
charger (the presence or absence of
charge control being irrelevant).
Approach C is similar to Approach A in
that a wall adapter would be considered
an EPS only if it lacked charge control;
however, under Approach C the EPS
would only be subject to EPS standards
and not BC standards, even if it were
also part of a battery charging system.
Under Approach D a wall adapter that
powers a battery charging system would
always be considered an EPS regardless
of the presence of charge control.

DOE received comments related to
EPSs for BCs in response to the NOPD.
Many of these comments revolved
around two closely related questions: (1)
When is a wall adapter an EPS and (2)
When is an EPS considered part of a
BC? Comments on this issue were
submitted by parties representing a
variety of interests, including industry
and energy efficiency advocates. The
following two paragraphs describe the
comments DOE received related to these
questions, while the third and fourth
paragraphs that follow provide DOE’s
responses to those comments.

The first set of comments concerned
the question of when a wall adapter
should be categorized as an EPS. PG&E
urged DOE to adopt Approach A as it is
described in the framework document,
claiming that this approach ensures a
technically accurate, common sense
approach to defining EPSs and battery
chargers. (PG&E, No. 7 at p. 6) PG&E’s
comment echoed its earlier comment
and those of several others, including
FRIWO, PTI, Ecos Consulting, and
Motorola, who stated their support for

1These approaches are explained in section
3.2.3.3 of DOE’s framework document for the BC
and EPS energy conservation standards rulemaking
(available at http://www.eere.energy.gov/buildings/
appliance_standards/residential/
battery external std_2008.html). The approaches
also address the related question of whether the
wall adapter should be considered part of the BC.

Approach A in written comments on the
framework document and at the
associated public meeting on July 16,
2009. (FRTWO, EERE-2008-BT-STD—
0005 No. 21 at p. 1; Pub. Mtg. Tr.,
EERE—-2008—BT—STD—-0005 No. 14 at pp.
62, 116; Motorola, EERE-2008-BT—
STD-0005 No. 25 at p. 1; PG&E et al.,
EERE-2008-BT-STD-0005 No. 20 at p.
3) PT1 reiterated its preference for
Approach B and noted that if Approach
B were not available, Approach A
would be the next best option. (PTI, No.
5 at p. 2) AHAM urged DOE to accept

a slight modification of Approach B and
agreed with PTI that of the remaining
approaches, Approach A would be the
next best option. (AHAM, No. 6 at p. 4)
The modification to Approach B that
AHAM requested would also exclude
from the set of EPSs all high power wall
adapters that are used to charge batteries
and all wall adapters that are used to
charge batteries for medical devices.
DOE indicated in its framework
document that Approach B would be
inconsistent when applied to the Class
A EPS statutory definition, because DOE
cannot limit the scope of the EPS
definition by adding another exclusion
to those already created by Congress.
AHAM also asked DOE to address more
fully its reasons for not selecting
Approach B when applying it to non-
Class A EPSs. (AHAM, No. 6 at p. 3)

The second set of comments
concerned the closely related question
of when an EPS should be considered
part of a BC. AHAM and PTI expressed
their opposition to overlapping
standards, i.e., requiring an EPS to
comply with an EPS standard and the
BC of which it is part to comply with
a BC standard. (PTI, No. 5 at p. 1;
AHAM, No. 6 at p. 2) Approaches A and
D could potentially lead to the overlap
that AHAM and PTI oppose. PTI
reiterated its contention that “the proper
way to deal with the efficiency of BCs
is through a comprehensive standard
that treats the charger as [a] whole,
including the wall adapter (if one is part
of the system).” (PTI, No. 5 at p. 1)
AHAM agreed, stating that “we do not
believe it is appropriate conceptually or
technically to separate the testing of any
parts of the battery recharging circuit in
a test procedure for battery chargers.”
(AHAM, No. 6 at p. 2) AHAM proposed
that DOE create a separate class of BCs
called “appliance battery chargers” that
would encompass both wall adapter-
based and cord-connect-based appliance
battery chargers and further noted that
testing a wall adapter first as an EPS and
then as a part of a battery charger system
“would be an extreme burden on all
manufacturers, but particularly on the

small and medium sized enterprises and
provide no benefit to consumers.”
(AHAM, No. 6 at p. 3)

DOE used Approach A to define the
scope of its determination analysis. This
is the approach that DOE identified in
the framework document as its preferred
approach to determining which wall
adapters are EPSs. DOE also explained
in the framework document that it
considers Approach B legally
unacceptable for Class A EPSs because
it would create additional exclusions of
products that would otherwise satisfy
the statutory definition of a Class A EPS.
Since Congress already established
specific exclusions to the Class A EPS
definition, DOE has tentatively taken
the position that it does not retain the
authority to create exclusions beyond
that which Congress has established.
See the Energy Conservation Standards
Rulemaking Framework Document for
Battery Chargers and External Power
Supplies, at 32.

However, DOE did not rule out
applying Approach B for non-Class A
EPSs, an approach both AHAM and
Wahl Clipper have requested DOE
consider. (AHAM, EERE-2008-BT-
STD-0005 No. 16 at pp. 2—3; Wahl
Clipper, EERE-2008-BT-STD-0005 No.
23 at p. 1) When viewed in light of these
and similar comments received earlier
during the rulemaking process for these
products, AHAM and PTT’s objections to
overlapping standards appear to focus
on non-Class A EPSs, not Class A EPSs.
If Approach A were used for Class A
EPSs and Approach B were used for
non-Class A EPSs, wall adapters that
power the chargers of detachable battery
packs or charge the batteries of products
that are fully or primarily motor
operated would not be subject to EPS
standards while those wall adapters that
power other battery charged
applications (Class A EPSs) would be
subject to EPS standards. Nevertheless,
DOE is concerned that using Approach
A for Class A EPSs and Approach B for
non-Class A EPSs would create two
distinct definitions of an EPS that
would prevent one from readily
identifying a particular wall adapter as
being an EPS until it is known whether
it powers the charger of a detachable
battery pack or charges the battery of a
product that is fully or primarily motor
operated. DOE intends to make a
decision on this issue as part of the
standards rulemaking.

DOE acknowledges that if it applied
Approach B to non-Class A EPSs, the
total energy savings potential from non-
Class A EPS standards would be less
than under Approach A, as EPSs for BCs
would not be covered. However, the
reduction in savings would be small, as
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EPSs for BCs account for less than 2
percent of the savings estimated in the
present analysis. Furthermore, DOE
believes that these savings would be
captured by BC standards that would
cover the devices of which the wall
adapters were a part.

3. Specific Criteria for Identifying the
Presence of Charge Control

PG&E and AHAM commented on the
criteria for determining whether charge
control is present in a wall adapter.
PG&E strongly urged DOE to remain
consistent with the criteria identified in
the framework document that focus on
electrical equivalency and battery
charger functions. (PG&E, No. 7 at p. 3)
PG&E cautioned against using a vague
and undefined “constant voltage”
criterion for identifying EPSs, citing
research conducted by Ecos Consulting
that examined the electrical
characteristics of wall adapters that
power the chargers of detachable battery
packs or charge the batteries of products
that are fully or primarily motor
operated. This research found at least
one wall adapter that was electrically
equivalent to Class A EPSs that did not
produce constant voltage output and at
least one wall adapter that was not
electrically equivalent to Class A EPSs
that produced constant voltage output.
(PG&E, No. 7 at pp. 4-5) As a result,
PG&E recommended that DOE “rely on
physical indications of charge control
circuitry or functionality, such as a
battery-charge indicator or chemistry-
type selector switch” rather than
“constant voltage” for determining
whether charge control is present in a
wall adapter. (PG&E, No. 7 at p. 7)
AHAM asked that DOE state clearly the
criteria that will be used to determine
whether charge control is present in a
wall adapter. (AHAM, No. 6 at p. 4)
AHAM further urged DOE to accept the
criteria for charge control that were
discussed at the framework document
public meeting on July 16, 2009, as
doing so would lead to “the vast
majority of AHAM battery chargers
using wall adapters being treated as
complete battery chargers.” (AHAM, No.
6 at p. 6)

DOE has not yet established final
criteria for determining which wall
adapters are EPSs. In the framework
document, DOE sought stakeholder
comment on four possible criteria for
identifying charge control in a wall
adapter—short-circuit operation, voltage
regulation, no-load voltage, and no-
battery operation, but did not indicate
which criteria it would use going
forward. In the NOPD and today’s
notice, DOE used constant voltage
output as a preliminary criterion for

establishing the absence of charge
control and thereby identifying EPSs.
Comments submitted in response to the
NOPD questioned whether constant
voltage output would be an appropriate
test when determining whether a
particular product lacks charge control,
and DOE is reconsidering this approach.
The protocol for determining which
wall adapters are EPSs will be finalized
within the standards rulemaking.

4. Size of the EPS for BC Market

DOE received several comments on
the size of the market for EPSs for BCs.
Interested parties disagreed on the size
of the market due to a difference of
opinion as to what proportion of wall
adapters for the BCs under
consideration were EPSs. AHAM agreed
with DOE’s estimate that no more than
5 percent of wall adapters for cordless
rechargeable floor care appliances
provide constant voltage, adding that if
this estimate is used as the basis for the
determination, the same criteria used to
arrive at this estimate must be used in
the standards NOPR and Final Rule as
well. (AHAM, No. 6 at p. 5) AHAM also
agreed with DOE that wall adapters for
rechargeable personal care appliances
use charge control and, therefore, are
not EPSs. (AHAM, No. 6 at p. 4) PTI
agreed with DOE’s estimate that
approximately 5 percent of all wall
adapters for powers tool BCs are true
EPSs, adding that if the charge control
criteria were significantly altered in the
future, the validity of the determination
could be eroded. (PTI, No. 5 at p. 2)

PG&E, however, commented that DOE
greatly underestimated the number of
EPSs for BCs. (PG&E, No. 7 at p. 7) CEC
concurred and urged DOE to reconsider
its methodology for calculating energy
savings potential from EPSs for BCs,
citing PG&E research that suggests the
potential savings from this group of
products is 20 times higher than DOE
suggested. (CEC et al., No. 8 at p. 1)

Until the protocol for determining
which wall adapters are EPSs is
finalized, the number of EPSs for BCs
cannot be accurately estimated. In light
of the absence of this protocol, DOE
conservatively estimated the size of the
market for EPSs for BCs in the
determination analysis. A larger market
would only serve to increase the
potential energy savings from standards
for these products, which would serve
as additional support for the positive
determination that DOE has already
reached using its more conservative
approach.

II. Methodology
A. Purpose and Content

The Department analyzed the
feasibility of achieving significant
energy savings from energy conservation
standards for non-Class A EPSs. The
NOPD presented the results of this
analysis. As part of the subsequent
standards rulemaking, DOE will perform
more robust analyses. These analyses
will involve more precise and detailed
information that the Department will
develop and receive during the
standards rulemaking process, and will
detail the potential effects of proposed
energy conservation standards for non-
Class A EPSs.

To address EPCA requirements that
DOE determine whether energy
conservation standards for non-Class A
EPSs would be technologically feasible
and economically justified and result in
significant energy savings, the
Department’s analysis consisted of six
separate analyses: (1) A market
assessment to better understand where
and how non-Class A EPSs are used, (2)
a technology assessment to better
understand the technology options that
can increase efficiency, (3) an
engineering analysis to estimate how
different design options affect efficiency
and cost, (4) an energy use and end-use
load characterization that describes how
much energy non-Class A EPSs
consume and for how long they operate,
(5) an LCC analysis to estimate the costs
and benefits to users from increased
efficiency of non-Class A EPSs, and (6)
a national impact analysis to estimate
the potential energy savings and the
economic costs and benefits on a
national scale that would result from
improving the energy efficiency of non-
Class A EPSs. These separate analyses
are briefly addressed later below.

B. Test Procedures

The test procedure for measuring the
energy consumption of single-voltage
EPSs, which applies to high power
EPSs, medical EPSs, and EPSs for BCs,
is codified in 10 CFR part 430, subpart
B, appendix Z, “Uniform Test Method
for Measuring the Energy Consumption
of External Power Supplies.” DOE
modified this test procedure, pursuant
to EISA 2007, to include standby and off
modes.

DOE first proposed a test procedure
for measuring the energy consumption
of multiple-voltage EPSs in a NOPR
published in the Federal Register on
August 15, 2008. 73 FR 48054. PG&E
suggested that DOE use an internal
power supply test procedure, such as
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the PG&E test procedure for computers,?2
to test multiple-voltage EPSs. (PG&E,
No. 7 at p. 2) DOE recently proposed
another test procedure for multiple-
voltage EPSs on April 2, 2010. 75 FR
16958. The proposed test procedure,
like its predecessor, is based, in part, on
test procedures for internal power
supplies.

C. Market Assessment

To understand the present and future
market for non-Class A EPSs, DOE
gathered data on these EPSs and their
associated applications. DOE also
examined the industry composition,
distribution channels, and regulatory
and voluntary programs for non-Class A
EPSs. The market assessment provides
important inputs to the LCC analysis
and national impact analysis. DOE
published the details of its market
assessment in the NOPD and
accompanying TSD.

PG&E and CEC both commented that
the number of high power EPSs (those
with nameplate output power greater
than 250 watts) is likely to increase in
the future as applications such as game
consoles, fast chargers, and other home
electronics demand increasing amounts
of power. (PG&E, No. 7 at p. 2; CEC et
al., No. 8 at p. 1) In its determination
analysis, DOE assumed the high power
EPS market would not change in size.
While DOE recognizes that the market
for high power EPSs may grow in the
future, a no-growth assumption is
sufficient to form a basis for the
determination since growth in high
power EPSs would only lend further
support in favor of a positive
determination. Nevertheless, DOE will
continue to monitor the market and take
such trends into account in the
standards rulemaking.

AHAM requested more information
on how the markups from efficiency-
related materials cost to end-user
product prices were calculated (AHAM,
No. 6 at p. 5) Section 1.2 of the TSD
indicates that the sources for the
markups were interviews with EPS
manufacturers, gross margin data for
OEMs and retailers/distributors, and
sales tax data. For each representative
unit, DOE provides a figure that shows
how the products get to market and a
table listing the corresponding markups.
DOE will explain its markup
calculations in greater detail in the
standards rulemaking.

In the NOPD, DOE stated that it was
not aware of any non-motor operated

2“Proposed Test Protocol for Calculating the
Energy Efficiency of Internal Ac-Dc Power
Supplies,” Revision 6.2, California Energy
Commission Public Interest Energy Research
Program, November 2007.

applications with an EPS that powers
the charger of a detachable battery pack
and invited interested parties to provide
information about any such
applications. 74 FR 56933. CEA,
however, identified what it believed
were three such applications: bar code
scanners, mobile computers, and
wireless headphones. (CEA, No. 9 at p.
2) A bar code scanner is not a consumer
product as defined by EPCA. (42 U.S.C.
6291(1)) The mobile computers that
CEA is referring to may be consumer
products, while wireless headphones
very likely are consumer products. DOE
will research these two potential EPS
applications in the standards
rulemaking.

D. Technology Assessment

The technology assessment examines
the technology behind the design of
non-Class A EPSs and focuses on the
components and subsystems that have
the biggest impact on energy efficiency.
The technology assessment’s key output
is a list of technology options for
consideration in the engineering
analysis. DOE published the details of
its technology assessment in the NOPD
and accompanying TSD.

PG&E believed that cost-effective
efficiency improvements already
broadly implemented in the Class-A
EPS marketplace can be easily
incorporated into all non-Class A EPSs,
particularly high-efficiency switched-
mode power supply topologies and
circuit designs that enable low power
consumption in no-load mode. (PG&E,
No. 7 at p. 1) Specifically, PG&E can
find no technical justification for
treating non-Class A EPSs sold with BCs
differently than Class A EPSs sold with
non-BC products. (PG&E, No. 7 at p. 4)
In the NOPD, DOE described technology
options applicable to Class A EPSs that
were also applicable to non-Class A
EPSs. DOE continues to believe that
those technology options are applicable
to non-Class A EPSs.

PG&E commented that U.S. Food and
Drug Administration safety
requirements are compatible with
efficient EPS technology. (PG&E, No. 7
at p. 2) As indicated in the NOPD, DOE
continues to believe that medical EPSs
have the same potential for efficiency
improvements as do Class A EPSs.

E. Engineering Analysis

The purpose of the engineering
analysis is to determine the relationship
between a non-Class A EPS’s efficiency
and its efficiency-related materials cost
(ERMCQ). (The ERMC includes all of the
efficiency-related raw materials listed in
the bill of materials but not the direct
labor and overhead needed to create the

final product. The materials cost forms
the basis for the price consumers
eventually pay.) This relationship serves
as the basis for the underlying costs and
benefits to individual consumers and
the Nation (life-cycle cost analysis and
national impacts analysis). The output
of the engineering analysis provides the
ERMC at selected, discrete levels of
efficiency for six non-Class A EPS
“representative units”. The engineering
analysis methodology section in the
NOPD details the development of the
analysis and includes descriptions of
the analysis structure, inputs, and
outputs. Related supporting materials
are also found in the TSD.

To develop this analysis, DOE
gathered data by interviewing
manufacturers, conducting independent
testing and research, and
commissioning EPS teardowns. Through
interviews, manufacturers provided
information on the relative popularity of
EPS models and the cost of increasing
their efficiency. To validate the
information provided by manufacturers,
DOE performed its own market research
and testing. To independently establish
the cost of some of the tested units, DOE
contracted iSuppli Corporation
(iSuppli), an industry leader in the field
of electronics cost estimation.

DOE began the engineering analysis
by identifying the representative
product classes and selecting one
representative unit for analysis from
each of the representative product
classes. Representative units are
theoretical models of popular or typical
devices described in terms of all
characteristics, such as output power
and output voltage, except for efficiency
and cost. DOE evaluates each
representative unit at different
efficiency levels to determine the
associated costs. Although the efficiency
of power converters in the market
ranges over an almost continuous
spectrum, DOE focused its analysis at
select candidate standard levels (CSLs).
In the engineering analysis, DOE
examined the cost of production at each
CSL for each representative unit. The
resulting relationship was termed an
“engineering curve” or “cost-efficiency
curve.” The outputs of this analysis,
presented in section III. A, are the cost-
efficiency points that define those
curves.

DOE received comments from AHAM
and PTI regarding the cost-efficiency
relationship described by the results of
the engineering analysis. PTI asserted
that it is unreasonable that cost appears
to be independent of efficiency, and
AHAM questioned the validity of a cost-
efficiency curve that shows flat cost
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with varying efficiency. (PTI, No. 5 at p.
2; AHAM, No. 6 at p. 6)

In the NOPD, DOE developed cost-
efficiency curves for the six
representative units. Four of the six
cost-efficiency curves have a positive
slope, indicating that an increase in
efficiency is associated with an increase
in cost. (For the 345 W high-power EPS
representative unit, there is an increase
in cost from CSL 1 to CSL 3, although
the baseline CSL is the most expensive.)
Because DOE’s analyses identify a
general link between increased
efficiency and increased cost, DOE
believes that PTI and AHAM were
collectively referring to the two EPS-for-
BC representative units included in the
analysis. The cost-efficiency curves for
these units projected an increase in cost
from the baseline to CSL 1 but with no
increase in cost from CSL 1 to CSL 3.
As explained in the NOPD, the cost-
efficiency relationship for these
representative units is based on
purchasing 12 EPS units, testing their
efficiency, and estimating their costs
through teardowns, of which three were
performed by iSuppli and the remainder
by DOE. There was no clear relationship
among the 12 units, other than that unit
#17, the lowest-efficiency linear EPS
unit used to characterize the baseline
cost, was cheaper than the average cost
of the switched-mode EPS units used to
characterize the higher CSLs.

Among the switched-mode EPSs, DOE
attempted to hold all factors constant
except for cost and efficiency. For
instance, the nameplate output power
ratings of the EPS test units ranged from
1.75 W to 5.2 W and the nameplate
output voltage ratings ranged from 5 V
to 5.2 V. DOE scaled the efficiencies of
the units to the representative unit
values for nameplate output power and
nameplate output voltage. However,
there may have been other differences
between the EPSs that affected cost and
efficiency that DOE was not able to
normalize, which might affect the
underlying relationship between cost
and efficiency. The available data did
not permit DOE to draw any
conclusions regarding how these
differences would affect the analysis.
DOE believes that examining units
already available in the market is a valid
method for characterizing the cost-
efficiency relationship, that the results
for the units are accurate, and that the
analysis is sufficient to support a
positive determination. In the standards
rulemaking, DOE will consider the
comments from PTI and AHAM as it
develops a more robust engineering
analysis.

AHAM commented on DOE’s ERMC
analysis and raised issues related to the

scope of coverage of EPSs for BCs and
the criteria used to define charge
control. (AHAM, No. 6 at p. 5) First,
AHAM noted that the ERMC analysis of
cost is not applicable to most AHAM
product wall adapters for BCs because
the analysis does not include
components used in charged control,
making the CSLs not applicable to
AHAM products. Second, AHAM does
not believe the cost-efficiency curve for
vacuum cleaners would be the same if
applied to the 95 percent of wall
adapters with charge control. Third,
AHAM asked that DOE demonstrate
how costs can be scaled using a base
volume of 1,000,000 per year. Fourth,
AHAM questioned whether the high-
volume EPS ERMGCs are applicable to
custom designed, small quantity BCs.
DOE agrees with AHAM’s first two
comments that DOE’s cost-efficiency
curves do not apply to wall adapters
that include charge control. Regarding
AHAM'’s third comment, because DOE’s
analysis focused on EPSs that are
interchangeable and do not have charge
control, DOE evaluated their cost at high
volumes that are typical of EPSs.
Finally, as to AHAM’s fourth comment,
low volume EPS costs are inconsistent
with the scope of EPSs for BCs as
currently defined in this determination
and, consequently, were not evaluated.

F. Energy Use and End-Use Load
Characterization

The purpose of the energy-use and
end-use load characterization is to
identify how consumers use products
and equipment, and thereby determine
the change in EPS energy consumption
related to different energy efficiency
improvements. For EPSs, DOE’s analysis
focused on the consumer products they
power and on how end-users operate
these consumer products.

The energy-use and end-use load
characterization estimates unit energy
consumption (UEG), which represents
the typical annual energy consumption
of an EPS in the field. The UEC for EPSs
is calculated by combining 1) usage
profiles, which describe the time a
device spends in each mode in one year;
2) load, which measures the power
provided by the EPS to the consumer
product in each mode; and 3) efficiency,
which measures the power an EPS must
draw from mains (i.e., wall outlet) to
power a given load. Outputs from this
analysis feed into the LCC analysis and
NIA.

DOE published the details of its
energy use and end-use load
characterization in the NOPD and
accompanying TSD. In the one comment
DOE received on this analysis, PTI
agreed with the usage profiles DOE

adopted for EPSs for power tool BCs.
(PTL No. 5 at p. 2) These usage profiles
can be found in section 4.3.5 of the TSD.

G. Life-Cycle Cost and Payback Period
Analyses

DOE performed a life-cycle cost and
payback period analysis on each of the
representative units to analyze the
economic impacts of possible energy
efficiency standards on individual
consumers, as detailed in the NOPD.
The effects of standards on individual
consumers include a change in
operating expenses (usually decreased)
and a change in purchase price (usually
increased). DOE used two metrics to
determine the effect of potential
standards on individual consumers:

o Life-cycle cost is the total consumer
expense over the lifetime of an
appliance, including the up-front cost
(the total price paid by a consumer
before the appliance can be operated)
and all operating costs (including
energy expenditures). DOE discounts
future operating costs to the time of
purchase.

e Payback period represents the
number of years it would take the
customer to recover the assumed higher
purchase price of more energy efficient
equipment through decreased operating
expenses. Sometimes more energy-
efficient equipment can have a lower
purchase price than the less energy-
efficient equipment that it replaces. In
this case, the consumer realizes an
immediate financial benefit and, thus,
there is no payback period.

DOE categorized inputs to the LCC
and PBP analysis as follows: (1) Inputs
for establishing the consumer purchase
price of an EPS and (2) inputs for
calculating the operating cost. In this
analysis, all dollar amounts are in 2008
dollars.

The primary inputs for establishing
the consumer purchase price are:

e ERMC in 2008 dollars, which is
based on the bill of materials cost of the
efficiency-related components of the
EPS; and

e Markups as scaling factors applied
to the manufacturer production cost to
create the final efficiency-related
consumer purchase price. The primary
inputs for calculating the operating cost
are:

e Unit energy consumption in
kilowatt-hours per year (kWh/year),
which is the annual site energy use of
the EPS;

e Electricity prices in 2008 dollars,
which are the prices paid by consumers
for electricity;

e An electricity price trend, which is
applied to the 2008 electricity price to
forecast electricity prices into the future;
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e Start year, which is the year in
which the EPS and its associated
product are purchased (for the LCC and
PBP analysis, DOE uses 2013 as the start
year for all products);

e Lifetime, which is the age at which
the EPS and its associated product are
retired from service (lifetimes vary by
product); and

¢ Discount rate, which is the rate at
which DOE discounted future
expenditures to establish their values in
the start year.

Many of the LCC analysis’s inputs are
developed in previous analyses: market
assessment, engineering analysis,
markups, and energy use and end-use
load characterization. Note that future
expenditures are discounted for the LCC
calculation and not the PBP calculation,
as DOE uses a simple PBP.

DOE published the details of its life-
cycle cost and payback period analysis
in the NOPD and accompanying TSD.
DOE did not receive comment on the
life-cycle cost and payback period
analysis.

H. National Impact Analysis

In its determination analysis, DOE
estimated the potential for national

energy savings from energy conservation
standards for non-Class A EPSs, as well
as the net present value of such
standards.

To estimate national energy savings
potential, DOE first calculated unit
energy savings (UES), which is the
difference between the UEC in the
standards case and the UEC in the base
case. Thus, the UES represents the
reduced energy consumption of a single
unit due to the higher efficiency
generated by a standard. Once
calculated, the UES was then multiplied
by the national inventory of units to
calculate national energy savings.

The national net present value of
energy conservation standards is the
difference between electricity cost
savings and equipment cost increases.
DOE calculated electricity cost savings
for each year by multiplying energy
savings by forecasted electricity prices.
DOE assumed that all of the energy cost
savings would accrue to consumers
paying residential electricity rates. DOE
calculated equipment cost increases for
each year by taking the incremental
price increase per unit between a base-
case and a standards-case scenario and
multiplying the difference by the

national inventory. For each year, DOE
took the difference between the savings
and cost to calculate the net savings (if
positive) or net cost (if negative). After
calculating the net savings and costs,
DOE discounted these annual values to
the present time using discount rates of
3 percent and 7 percent and summed
them to obtain the national net present
value.

Additional detail on the national
impact analysis can be found in the
NOPD and accompanying TSD. DOE did
not receive comment on the
methodology employed in the national
impact analysis.

III. Analysis Results
A. Engineering Analysis

Based on the methodology previously
discussed, DOE developed cost-
efficiency curves for each representative
unit by estimating the cost to reach each
CSL. The results of the engineering
analysis for each representative unit are
presented in Table III.1, Table III.2,
Table III.3, Table III.4, Table III.5, and
Table I11.6. Additional detail is
contained in the NOPD and
accompanying TSD.

TABLE IIl.1—COST-EFFICIENCY POINTS FOR A 40-WATT MULTIPLE-VOLTAGE EPS FOR A MULTIFUNCTION DEVICE

Minimum ac- Maximum no- Efficiency-re-
. tive-mode effi- | load power con- | lated materials :
Level Reference point for level ciency sumption cost Basis
% W 2008%
Less Than EISA 2007 .............. 81 0.5 2.66 | Manufacturer interview data.
Current Market 86 0.45 2.98 | Manufacturer interview data.
High Level .......cccccoeciiiiiiiiee. 90 0.31 3.54 | Manufacturer interview data.
Higher Level ........ccccoviniinnnn. 91 0.2 3.67 | Manufacturer interview data.

TABLE [11.2—COST-EFFICIENCY POINTS FOR A 203-WATT MULTIPLE-VOLTAGE EPS FOR A VIDEO GAME CONSOLE

Minimum ac- Maximum no- Efficiency-re-
. tive-mode effi- | load power con- | lated materials :
Level Reference point for level ciency sumption cost Basis
% W 2008%

Generic Replacement ............... 82 12.33 6.06 | Test and teardown data.

Manufacturer Provided .. 86 0.4 8.93 | Test and teardown data.

EU Qualified Level ......... 86 0.3 9.05 | Manufacturer interview data.

Higher Level .........cccoiviiinnnn. 89 0.3 12.16 | Manufacturer interview data.

TABLE II1.3—COST-EFFICIENCY POINTS FOR A 345-WATT HIGH-POWER EPS FOR A HAM RADIO

Minimum ac- | Maximum no- | Efficiency-re-
: tive-mode effi- load power lated materials :
Level Reference point for level ciency consumption cost Basis
% W 2008%

Line Frequency ........cccocvvienenne. 62 15.43 115.32 | Test and teardown data.

Switched-Mode—Low Level ....... 81 6.01 33.64 | Test and teardown data.

Switched-Mode—Mid Level ........ 84 1.50 36.64 | Manufacturer interview data.

Switched-Mode—High Level ...... 85 0.50 42.32 | Manufacturer interview data.
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TABLE 111.4—COST-EFFICIENCY POINTS FOR AN 18-WATT MEDICAL DEVICE EPS FOR A NEBULIZER

Minimum ac- Maximum no- Efficiency-re-
; tive-mode effi- | load power con- | lated materials :
Level Reference point for level ciency sumption cost Basis
% W 2008%
Less Than the IV Mark * .......... 66.0 0.557 2.95 | Scaled ERMC of EPS #130.
Meets the IV Mark ............. 76.0 0.5 3.62 | Average ERMC of switched-mode EPSs.
Meets the V Mark .... 80.3 0.3 3.62 | Average ERMC of switched-mode EPSs.
Higher Level .......ccccooviiiiiieennes 85.0 0.15 5.70 | Manufacturer interview data.

*As explained in section I1.C.4 of the NOPD, the marks correspond to the International Efficiency Marking Protocol for External Power Sup-
plies. (Energy Star. “International Efficiency Marking Protocol for External Power Supplies.” 2008. http://www.energystar.gov/ia/partners/
prod_development/revisions/downloads/International Efficiency Marking Protocol.pdf).

TABLE Il1l.5—CO0ST-EFFICIENCY POINTS FOR A 1.8-WATT EPS FOR BC FOR A VACUUM

Minimum ac- Maximum no- | Efficiency-re-
. tive-mode effi- load power lated materials :
Level Reference point for level ciency consumption cost Basis
% W 2008%
Less than the Il Mark .................. 24 1.85 $0.83 | Scaled ERMC of EPS #17.
Meets the Il Mark .........cccccoveeenes 45 0.75 0.95 | Average of switched-mode test data.
Meets the IV Mark .......c.cccceeeeeeee 55 0.50 0.95 | Average of switched-mode test data.
Meets the V Mark .........ccceveeene 66 0.30 0.95 | Average of switched-mode test data.

TABLE |11.6—COST-EFFICIENCY POINTS FOR

A 4.8-WATT EPS FOR BC FOR A DIY POWER ToOL

Minimum ac- Maximum no- | Efficiency-re-
. tive-mode effi- load power lated materials :
Level Reference point for level ciency consumption cost Basis
% W 2008%
Less than the Il Mark .................. 38 1.85 1.04 | Scaled EPS #17 ERMC.
Meets the Il Mark 56 0.75 1.19 | Average of switched-mode test data.
Meets the IV Mark .......c.cccceeeeeeee 64 0.50 1.19 | Average of switched-mode test data.
Meets the V Mark ........cccoeveeene 72 0.30 .19 | Average of switched-mode test data.

B. Life-Cycle Cost and Payback Period

Analyses

Based on the methodology previously
discussed, DOE conducted LCC and PBP

analyses for all six of the EPS

representative units in the residential
sector. The results of these analyses for

in Table III.7, Table III.8, Table III.9,

each representative unit are presented

Table II1.10, Table II1.11, and Table
II1.12.

TABLE 111.7.—LCC AND PAYBACK PERIOD RESULTS FOR MULTIPLE-VOLTAGE 40-WATT EPS

Situation before standards Standard at CSL
Weighted-av- ;

: Percent of Consumer : : Weighted-av-

Conversion No-load N Operating erage life- -
Stand%rgflt CSL | efficiency power mgrkett (a;ISL purchase cost zlbcg cycle cost kc)erage pe_lyd

% ready @ price 2008%/year 083 savings ack perio
% 2008% 2008% year

81 0.5 25 8.45 1.86 16.44 | oo | e
86 0.5 50 9.49 1.32 15.15 1.29 1.9
90 0.3 25 11.26 0.91 15.15 0.43 3.8
91 0.2 0 11.67 0.78 15.01 0.47 3.5

TABLE 111.8—LCC AND PAYBACK PERIOD RESULTS FOR MULTIPLE-VOLTAGE 203-WATT EPS

Situation before standards Standard at CSL
Weighted-av- :

. Percent of Consumer . : Weighted-av-

Conversion No-load N Operating erage life- -

Standard at CSL efficiency power market al purchase cost LCC cycle cost erage pay
CSL o W ready at CSL rice 2008$/year 2008% savinas back period

° % 2008$ y 20089$ year

O e 82 12.3 5 19.08 14.87 82.78 | oo | e
86 0.4 95 28.12 3.82 44.49 38.28 0.8

86 0.3 0 28.49 3.76 44.62 1.79 6.1
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TABLE [I1.8—LCC AND PAYBACK PERIOD RESULTS FOR MULTIPLE-VOLTAGE 203-WATT EPS—Continued

Situation before standards

Standard at CSL

Weighted-av- ;
: Percent of Consumer . : Weighted-av-
Conversion No-load N Operating erage life- )
Sandald stOSL| ficiency | power | menelah | puchase | g™ | LSS | Golboos | crasepay,
% W yo/ 2%08$ 2008%/year savings p
o 2008% year
3 s 89 0.3 0 38.29 3.14 51.73 -5.32 14.2

TABLE [11.9—LCC AND PAYBACK PERIOD RESULTS FOR HIGH POWER 345-WATT EPS

Situation before standards

Standard at CSL

Weighted-av- :

: Percent of Consumer : : Weighted-av-

Standard at CSL Ce%:";\c/gﬁéon N%\I/?:f market al- purchase Opgcr’z;ttlng LCC (e;r%?: gg‘; erage pay-

CSL o Y P W ready at CSL price 20089/ 2008% yoe back period

o % 2008$ year savings year
2008%

[ 62 15.4 60 208.10 16.20 33175 | e | e
T o 81 6.0 40 60.71 6.17 107.81 223.95 N/A
2 e 84 1.5 0 66.12 5.09 104.93 137.24 N/A
B e 85 0.5 0 76.37 4.50 110.68 131.49 N/A

TABLE I11.10—LCC AND PAYBACK PERIOD RESULTS FOR MEDICAL 18-WATT EPS

Situation before standards

Standard at CSL

Weighted-av- :

: Percent of Consumer : : Weighted-av-

Standard at CSL Ce%:";\c/gﬁéon N%\I/?:f market al- purchase Opgcr’z;ttlng LCC (e;r%?: gg‘; erage pay-

CSL o Yy P ready at CSL price 2008% yele back period

Yo w o 2008$ 2008%/year savings ear
o 2008% y

66 0.6 25 10.62 4.74 40.95 | i | e
76 0.5 25 13.04 2.99 32.13 8.82 1.4
80 0.3 50 13.04 2.28 27.60 8.94 0.5
85 0.2 0 20.53 1.60 30.79 1.28 7.7

TABLE I11.11—LCC AND PAYBACK PERIOD RESULTS FOR 1.8-WATT EPS FOR BCS

Situation before standards

Standard at CSL

Weighted-av- :

: Percent of Consumer : : Weighted-av-

Standard at CSL Ce(?ﬁ\clgr?g;,n ’\:)%\I/?:f market al- purchase Opgcr’z;ttlng LCC g;%?: gg‘; erage pay-
CsL % W ready o}’:lt CsL 2%328% 2008$/year 2008% savings backep;?nod

o 2008% y

24 1.9 30 3.07 2.15 12.27 | e | e
45 0.8 50 3.52 0.84 7.11 517 0.3

55 0.5 20 3.52 0.55 5.89 3.15 0.1

66 0.3 0 3.52 0.35 5.03 3.38 0.1

TABLE [11.12—LCC AND PAYBACK PERIOD RESULTS FOR A 4.8-WATT EPS FOR BCsS

Situation before standards

Standard at CSL

Weighted-av- :

: Percent of Consumer : : Weighted-av-

Standard at CSL Ce%:";\c/gﬁéon N%\I/?:f market al- purchase Opgcr’z;ttlng LCC (e;r%?: gg‘; erage pay-

CSL o Yy P ready at CSL price 2008% yele back period

Yo w o 2008$ 2008%/year savings ear
o 2008% y

38 1.9 25 4.32 0.81 781 | e | e
56 0.8 50 4.94 0.39 6.61 1.19 1.5
64 0.5 25 4.94 0.27 6.11 0.90 0.4
72 0.3 0 4.94 0.19 5.75 1.03 0.3
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C. National Impact Analysis

Based on the methodology previously
discussed, DOE conducted national
impact analyses of standards for each
type of non-Class A EPS. DOE assessed
two base cases, one in which the energy
efficiency of non-Class A EPSs was
assumed to improve over time due to
factors other than a Federal standard
and another in which energy efficiency
was assumed not to improve over time.
In the first case, factors expected to
drive efficiency improvements are
changing consumer preferences and

spillover effects from Class A EPS
standards. These two base cases provide
a lower and upper bound, respectively,
on DOE’s energy savings and NPV
estimates.

If a CSL is selected for each type of
EPS to maximize energy savings, subject
to the constraint that the NPV be non-
negative, total primary energy savings
across all types of non-Class A EPSs
could be as much as 141 trillion Btu or
0.14 quads over 30 years. CSL 3 yields
maximum energy savings and has a
positive NPV (both at 3-percent and 7-
percent discount rates) for all EPS types

except for the multiple-voltage 203 watt
EPS. For the latter, CSL 2 has a positive
NPV in one base case but a negative
NPV in the other. Thus, to estimate the
energy savings potential across all types
of non-Class A EPS, DOE selected CSL
1 for this one type of EPS. Table I11.13
shows the contribution of each EPS type
to total savings potential and the NPV
of a standard set at the selected CSL.
Notably, increasing the efficiency of
EPSs for medical devices and multiple-
voltage EPSs for multifunction devices
yields the greatest amount of projected
energy savings.

TABLE IIl.13—ENERGY SAVINGS POTENTIAL WHEN CSLS ARE SELECTED TO MAXIMIZE ENERGY SAVINGS

Net present Value 2013 to
[Energy sav- 2042 ($million)
ings potential
Type of EPS CSL | 201310 2042 . .
(trillion BTU*) 3% Discount 7% Discount
rate rate
Multi-Voltage for Multifunction DEVICES ........cceeiuiiiiiiiieiiieeieeeee e 3 52.8-56.9 156-174 76-85
Multi-Voltage for XDOX 360 ........cccecceiiiiiiiiiiiieiiie ettt 1 1.8-30.8 13-189 9-101
High Output Power (>250 W) . 3 0.33-0.41 2.4-29 1.2-1.5
For Medical DevViCes ........cccccceiriiiiiiiiiiieniceieeneeseeeeee 3 42.6-50.6 81-130 27-50
For Battery Chargers for Cordless Handheld Vacuums . 3 1.09-1.41 8.0-10.1 4.5-5.6
For Battery Chargers for Power Tools ...........cccccceieene 3 0.63-0.82 4.1-51 2.3-2.8
LI £ U P PRSPPI PP 99-141 264-512 120-245

*1 Quad = 1,000 ftrillion BTU.

D. Discussion
1. Significance of Energy Savings

EPCA requires the Department to
determine whether to pursue energy
conservation standards for non-Class A
EPSs by finding the potential for
significant energy savings. (42 U.S.C.
6295(u)(1)(E)(1)(I)) While the term
“significant” is not defined, the U.S.
Court of Appeals for the District of
Columbia, indicated that Congress
intended this term to refer to savings
that were not “genuinely trivial.”
Natural Resources Defense Council v.
Herrington, 768 F.2d 1355, 1373 (D.C.
Cir. 1985) (addressing the meaning of
the term “significant” within the context
of setting energy conservation
standards). Using the Department’s
analysis, the estimated energy savings is
as much as 0.14 quads over a 30-year
period for non-Class A EPSs. This is
equivalent to the annual electricity
needs of 1.1 million U.S. homes. The
Department believes that the estimated
energy savings for the non-Class A EPSs
are not “genuinely trivial,” and are, in
fact, “significant.”

2. Impact on Consumers

Using the methods and data described
previously, the Department conducted
an LCC analysis to estimate the net
benefits to users from more efficient
non-Class A EPSs. The Department then

aggregated the results from the LCC
analysis to the national level to estimate
national energy savings and national
economic impacts. Given the resultant
energy savings and economic benefits,
the Department concluded that there is
also likely to be reduced emissions from
decreased electricity generation,
decreased demand for the construction
of electricity power plants, and
potentially net indirect employment
benefits from shifting expenditures from
the capital-intensive utility sector to
consumer expenditures. While the
Department did not quantify these
potential benefits, it concluded that the
benefits are likely to be positive based
on the results of the Department’s
analyses of energy conservation
standards for similar products. The
Department will provide detailed
estimates of such impacts as part of the
standards rulemaking process that will
result from this determination.

IV. Conclusion

A. Determination

Based on its analysis of the
information now available, the
Department has determined that energy
conservation standards for non-Class A
EPSs appear to be technologically
feasible and economically justified, and
are likely to result in significant energy
savings. Consequently, the Department

will initiate the development of energy
conservation standards for non-Class A
EPSs.

All design options addressed in
today’s determination document are
technologically feasible. The
Department’s test and teardown data, as
well as data provided by manufacturers
during interviews, show that the
considered technologies are available to
all manufacturers. The candidate
standard levels of efficiency examined
in the Department’s analysis show that
there is the potential for significant
energy savings of as much as 0.14
quads.

All of the scenarios evaluated would
result in economic benefits to the
Nation as shown by the positive NPV.
While it is still uncertain whether
further analyses will confirm these
findings, the Department believes that
standards for non-Class A EPSs appear
economically justified based on a
balanced consideration of the
information and analysis available to
the Department at this time.

The Department has not produced
detailed estimates of the potential
adverse impacts of a national standard
on manufacturers or on individual
categories of users. The Department is
instead relying on the presence of
currently available high-efficiency
designs as an indicator of the probable
economic feasibility for manufacturers
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to exclusively produce high-efficiency
designs if required by standards. During
the course of the standards rulemaking
process, the Department will perform a
detailed analysis of the possible impacts
of standards on manufacturers, as well
as a more disaggregated assessment of
their possible impacts on user-
subgroups.

B. Future Proceedings

The Department will begin a
proceeding to consider establishment of
energy conservation standards for non-
Class A EPSs. During the standards
rulemaking, the Department will review
and analyze the likely effects of
industry-wide voluntary programs, such
as ENERGY STAR. The Department will
collect additional information about
design options, inputs to the
engineering and LCC analyses, and
potential impacts on the manufacturers
and consumers of non-Class A EPSs.

CEC and PG&E both encouraged DOE
to implement standards for all four
types of non-Class A EPSs. (CEC et al.,
No. 8 at p. 1; PG&E, No. 7 at p. 1) PG&E
expressed its desire for standards for
multiple-voltage EPSs in particular to
prevent potential backsliding by
manufacturers in producing more
efficient products. (PG&E, No. 7 at p. 2)
PG&E s also noted that if standards are
not created for high-power EPSs,
manufacturers could opt to rate
products higher than 250 W so that they
fit into this category and, thereby,
circumvent standards. (PG&E, No. 7 at
p- 2) DOE will take these comments into
account as it considers standards for all
four types of non-Class A EPSs in the
standards rulemaking.

PG&E commented that medical EPSs
represent a considerable energy-saving
opportunity, but acknowledged that due
to the lengthy and expensive FDA
approval process they may require
special treatment. PG&E suggested two
approaches that would avoid placing
undue burden on manufacturers of
medical EPSs: (1) DOE could place the
effective date of standards for medical
EPSs later than 2013 or 2014, or (2) DOE
could grant an exemption from
standards for EPSs manufactured after
the effective date of the standard that
are used with a medical device that
received FDA approval before the
effective date (or were submitted for
approval before that date). (PG&E, No. 7
at p. 3)

In the standards rulemaking process,
DOE will examine needs particular to
medical EPSs and methods for
addressing those needs when evaluating
the potential for setting standards for
these products. The Department will
also evaluate any proposed standards

for medical EPSs to determine whether
they are technologically feasible and
economically justified, and are likely to
result in significant energy savings in
accordance with the requirements of
EPCA. (42 U.S.C. 6295(0)) Depending on
the outcome of these analyses, as well
as other factors DOE is required to
consider, the agency will determine,
what, if any, standards would be
appropriate for these products.

V. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

The Office of Information and
Regulatory Affairs (OIRA) within the
Office of Management and Budget has
determined that today’s regulatory
action is not a “significant regulatory
action” under section 3(f)(1) of
Executive Order 12866. Therefore, this
action is not subject to OIRA review
under the Executive Order.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of General
Counsel’s Web site, http://
www.gc.doe.gov.

DOE reviewed today’s rule under the
provisions of the Regulatory Flexibility
Act and the procedures and policies
published on February 19, 2003.

Today’s rule sets no standards; it only
positively determines that future
standards may be warranted and should
be explored in an energy conservation
standards rulemaking. Economic
impacts on small entities would be
considered in the context of such a
rulemaking. On the basis of the
foregoing, DOE certifies that the rule has
no significant economic impact on a
substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE will transmit this
certification and supporting statement

of factual basis to the Chief Counsel for
Advocacy of the Small Business
Administration for review under 5
U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act

This rulemaking determines that the
development of energy efficiency
standards for non-Class A EPS is
warranted and will impose no new
information or record keeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

D. Review Under the National
Environmental Policy Act

In this notice, DOE positively
determines that future standards may be
warranted and should be explored in an
energy conservation standards
rulemaking. DOE has determined that
review under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.; NEPA) is not
required at this time. NEPA review can
only be initiated “as soon as
environmental impacts can be
meaningfully evaluated” (10 CFR
1021.213(b)). Because this rule only
determines that future standards may be
warranted, but does not itself propose to
set any standard, DOE has determined
that there are no environmental impacts
to be evaluated at this time.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications. On March
14, 2000, DOE published a statement of
policy describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735. DOE has examined today’s rule
and has determined that it does not
preempt State law or have a substantial
direct effect on the States, on the
relationship between the national
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government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. EPCA governs and
prescribes Federal preemption of State
regulations as to energy conservation for
the products that are the subject of
today’s rule. States can petition DOE for
exemption from such preemption to the
extent, and based on criteria, set forth in
EPCA. (42 U.S.C. 6297) No further
action is required by Executive Order
13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4729, February 7, 1996)
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation (1) clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this rule
meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
(UMRA) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more

in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a),(b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov).

Today’s rule does not result in
expenditures of $100 million or more in
a given year by the external power
supply industries affected by this
rulemaking. This is because today’s rule
sets no standards; it only positively
determines that future standards may be
warranted and should be explored in an
energy conservation standards
rulemaking. The rule also does not
contain a Federal intergovernmental
mandate. Thus, DOE is not required by
UMRA to prepare a written statement
assessing the costs, benefits, and other
effects of the rule on the national
economy.

H. Review Under the Treasury and
General Government Appropriations
Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
rule does not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this regulation
does not result in any takings which
might require compensation under the
Fifth Amendment to the United States
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act of 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. The OMB’s guidelines were
published at 67 FR 8452 (February 22,
2002), and DOE’s guidelines were
published at 67 FR 62446 (October 7,
2002). DOE has reviewed today’s notice
under the OMB and DOE guidelines and
has concluded that it is consistent with
applicable policies in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to the OIRA a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that (1)
is a significant regulatory action under
Executive Order 12866, or any successor
order; and (2) is likely to have a
significant adverse effect on the supply,
distribution, or use of energy, or (3) is
designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

Today’s regulatory action determines
that development of energy efficiency
standards for non-Class A EPS is
warranted and does not have a
significant adverse effect on the supply,
distribution, or use of energy. The OIRA
Administrator has also not designated
this rulemaking as a significant energy
action. Therefore, DOE has determined
that this rule is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

L. Review Under the Information
Quality Bulletin for Peer Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology (OSTP), issued its Final
Information Quality Bulletin for Peer
Review (the Bulletin). 70 FR 2664.
(January 14, 2005) The Bulletin
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establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
government, including influential
scientific information related to agency
regulatory actions. The purpose of the
bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information.” The
Bulletin defines “influential scientific
information” as “scientific information
the agency reasonably can determine
will have, or does have, a clear and
substantial impact on important public
policies or private sector decisions.” 70
FR 2667 (January 14, 2005).

In response to OMB’s Bulletin, DOE
conducted formal in-progress peer
reviews of the energy conservation
standards development process and
analyses and has prepared a Peer
Review Report pertaining to the energy
conservation standards rulemaking
analyses. The “Energy Conservation
Standards Rulemaking Peer Review
Report,” dated February 2007, has been
disseminated and is available at http://
www.eere.energy.gov/buildings/
appliance_standards/peer_review.html.

VI. Approval of the Office of the
Assistant Secretary

The Assistant Secretary for Energy
Efficiency and Renewable Energy has
approved publication of this final rule.

Issued in Washington, DC, on May 7, 2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-11592 Filed 5-13-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2010-BT-CRT-0017]
RIN 1904-AC10

Energy Conservation Program: Web-
Based Compliance and Certification
Management System

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: This final rule: provides a
new means for manufacturers and third
party representatives to prepare and
submit compliance and certification
reports to the Department of Energy
(DOE) through an electronic Web-based

tool, the Compliance and Certification
Management System (CCMS), which
will be the preferred mechanism for
submitting compliance and certification
reports; allows compliance and
certification reports to be submitted via
e-mail; and updates the address and
contact information used to submit
compliance statements and certification
reports through certified mail to DOE.

DATES: Effective Date: This final rule is
effective June 1, 2010.

ADDRESSES: For access to the docket and
to read background material, visit the
U.S. Department of Energy, Resource
Room of the Building Technologies
Program, 950 L’Enfant Plaza, SW., 6th
Floor, Washington, DC, 20024, (202)
586—2945, between 9 a.m. and 4 p.m.
Monday through Friday, except Federal
holidays. Please call Ms. Brenda
Edwards at the above telephone number
for additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT:

Mr. Charles Llenza, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202)
286—2192. E-mail:
Charles.Llenza@ee.doe.gov.

Ms. Betsy Kohl, U.S. Department of
Energy, Office of General Counsel,
GC-71, Forrestal Building, GC-71,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202)
586—7796. E-mail:
Elizabeth.Kohl@hq.doe.gov.

SUPPLEMENTARY INFORMATION: DOE
establishes that compliance statements
and certification reports may be
submitted to DOE through any of the
following means:

1. Compliance and Certification
Management System (CCMS)—via the
Web portal: http://regulations.doe.gov/
ccms. Follow the instructions on the
CCMS Web site for submitting
compliance statements and certification
reports. The CCMS is a tool for
certification of compliance with
applicable energy conservation
standards. Submission of compliance
statements and certification reports via
the CCMS is preferred and will satisfy
compliance and certification reporting
requirements for DOE. For CCMS Help/
Support Contact: Mr. Charles Llenza,
U.S. Department of Energy, Office of
Energy Efficiency and Renewable
Energy, Building Technologies, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
2192. E-mail:
Charles.Llenza@ee.doe.gov.

2. E-mail—send to:
certification.report@ee.doe.gov and
indicate in the subject line the
manufacturer, the third party
representative if applicable, and the
specific product or equipment for which
the report is being submitted.

3. Certified Mail—send to: Charles
Llenza, Appliances and Commercial
Equipment Standards, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Program (EE-2]), Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Include in the address the subject line:
Compliance and Certification
Management System.

Legislative Authority: Part A of Title
III of the Energy Policy and
Conservation Act of 1975 (EPCA),
Public Law 94-163, as amended, 42
U.S.C. 6291-6309, established the
“Energy Conservation Program for
Consumer Products Other Than
Automobiles.” Similarly, Part A—1 of
Title III of EPCA, as amended, 42 U.S.C.
6311-6317, established an energy
efficiency program for “Certain
Industrial Equipment,” which included
certain commercial equipment.? EPCA
requires each manufacturer of a covered
product to submit information or reports
to the Secretary with respect to energy
efficiency, energy use, or, in the case of
showerheads, faucets, water closets, and
urinals, water use of such covered
product and the economic impact of any
proposed energy conservation standard,
as DOE determines may be necessary to
establish and revise test procedures,
labeling rules, and energy conservation
standards for such product and to
ensure compliance with the
requirements. In so doing, DOE must
consider existing public sources,
including nationally recognized
certification programs of trade
associations. See 42 U.S.C. 6296(d).
Further, the Energy Policy Act of 2005
(EPACT 2005), Public Law 109-58,
amended EPCA with respect to
particular consumer products and
commercial and industrial equipment
by providing definitions, test
procedures, labeling provisions, energy
conservation standards, and the
authority to require information and
reports from manufacturers. EPACT
2005 also authorized DOE to require
manufacturers of covered commercial
and industrial equipment to submit
information and reports for a variety of
purposes, including ensuring

1For editorial reasons, Parts B (consumer
products) and C (commercial equipment) of Title III
of EPCA were re-designated as parts A and A-1,
respectively, in the United States Code.
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compliance with applicable energy
conservation standards. See 42 U.S.C.
6316(a) and (b).

Initially, the CCMS database will be
used only for the submission of
compliance statements and certification
reports for covered consumer products.
Section 430.62 of the Code of Federal
Regulations stipulates the requirements
for manufacturers of particular
consumer products regarding the
submission of compliance and
certification data to the DOE.
Specifically, each manufacturer or
private labeler before distributing in
commerce any basic model of a covered
product subject to the applicable energy
conservation standard or water
conservation standard (in the case of
faucets, showerheads, water closets, and
urinals) shall certify by means of a
compliance statement and certification
report that each basic model(s) meets
the applicable energy or water
conservation standard as prescribed in
Section 325 of the Act. Additionally,
DOE adopted a final rule on January 5,
2010 titled “Certification, Compliance,
and Enforcement Requirements for
Certain Consumer Products and
Commercial and Industrial Equipment.”
75 FR 652. This final rule adopted
regulations to implement reporting
requirements for energy conservation
standards and energy use, and to
address other matters, including
compliance certification, prohibited
actions, and enforcement procedures for
specific consumer products (and
commercial and industrial equipment)
covered by EPACT 2005, as well as
commercial heating, air-conditioning,
and water heating equipment covered
under EPACT 1992. In addition, DOE
adopted provisions for manufacturer
certification for distribution
transformers (also a type of commercial
equipment).

Discussion: This rulemaking: (1)
Implements an electronic Web-based
tool known as the Compliance and
Certification Management System
(CCMS) to facilitate the development
and submission of compliance
statements and certification reports; (2)
adds e-mail as a new option for
submitting compliance statements and
certification reports; and (3) updates the
address and contact information for
submitting compliance statements and
certification reports by certified mail to
DOE.

The CCMS is a Web-based tool to
facilitate the preparation, submission,
and processing of compliance
statements and certification reports.
DOE prefers use of CCMS for submitting
these documents. Submission of the
documents through CCMS will satisfy

reporting requirements for DOE. DOE
believes that the CCMS will provide a
convenient means for manufacturers
and third party representatives to create,
submit, and track the processing of
compliance statements and certification
reports and related information using
customized, electronic product
templates.

The electronic product templates will
serve as a combined compliance
statement and certification report and be
available for covered consumer products
for which compliance statements and
certification reports are currently
required. The CCMS database will be
updated to allow for submission of
compliance statements and certification
reports required for other consumer
products in the future, as well as for
commercial and industrial equipment.
User guides with step-by-step
instructions and Helpdesk support will
be provided to assist users of the CCMS.
DOE believes the CCMS will streamline
and reduce the burden of reporting
requirements for manufacturers and
third party representatives, as well as
facilitate the processing of compliance/
certification reports by DOE.

I. Procedural Requirements
A. Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs (OIRA) of the Office of
Management and Budget (OMB).

B. Administrative Procedure Act

DOE finds good cause to waive notice
and comment on these regulations
pursuant to 5 U.S.C. 553(b)(3)(B), and
the 30-day delay in effective date
pursuant to 5 U.S.C. 553(d). Notice and
comment are unnecessary and contrary
to the public interest because this final
rule does not require any new actions
on the part of manufacturers and third-
party representatives; rather it simply
allows an alternative option for
submission of information which is
already required. A delay in effective
date is unnecessary and contrary to the
public interest for these same reasons.
Therefore, these regulations are being
published as final regulations and are
effective June 1, 2010.

C. National Environmental Policy Act

DOE has determined that this rule
falls into a class of actions that are
categorically excluded from further

review under the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and DOE’s
implementing regulations at 10 CFR part
1021. This rule amends an existing rule
without changing its environmental
effect, and, therefore, is covered by the
Categorical Exclusion A5 found in
appendix A to subpart D, 10 CFR part
1021. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that must be
proposed for public comment, unless
the agency certifies that the rule will
have no significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site at http://
www.gc.doe.gov. Because a notice of
proposed rulemaking is not required
under the Administrative Procedure Act
or other applicable law, the Regulatory
Flexibility Act does not require
certification or the conduct of a
regulatory flexibility analysis for this
rule.

E. Paperwork Reduction Act

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 1910-1400.
Public reporting burden for submittals
through CCMS is estimated to average
15 hours per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Written
comments regarding the burden-hour
estimate or other aspects of the
collection-of-information requirements
contained in this final rule may be
submitted to Mr. Charles Llenza, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
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2192 and by e-mail to
Christine Kymn@omb.eop.gov.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

F. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
proposed regulatory actions likely to
result in a rule that may cause
expenditures by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish estimates of the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed “significant
intergovernmental mandate.” UMRA
also requires an agency plan for giving
notice and opportunity for timely input
to small governments that may be
affected before establishing a
requirement that might significantly or
uniquely affect them. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). Today’s final
rule contains neither an
intergovernmental mandate nor a
mandate that may result in the
expenditure of $100 million or more in
any year, so these requirements do not

apply.

G. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s rule would have no impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is unnecessary to
prepare a Family Policymaking
Assessment.

H. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
executive order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. DOE has
examined this final rule and determined
that it would not preempt State law and
would have no substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Executive
Order 13132 requires no further action.

I. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity, (2) write
regulations to minimize litigation, (3)
provide a clear legal standard for
affected conduct rather than a general
standard, and (4) promote simplification
and burden reduction. Regarding the
review required by section 3(a), section
3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation (1) clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
sections 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.

J. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s rulemaking under the
OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

K. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB a Statement
of Energy Effects for any proposed
significant energy action. A “significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that (1) is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s regulatory
action is not a significant regulatory
action under Executive Order 12866 or
any successor order; would not have a
significant adverse effect on the supply,
distribution, or use of energy; and has
not been designated by the
Administrator of OIRA as a significant
energy action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

L. Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 15, 1988),
DOE has determined that this rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.
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M. Section 32 of the Federal Energy
Administration Act of 1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91), the Department of Energy must
comply with section 32 of the Federal
Energy Administration Act of 1974
(Pub. L. 93-275), as amended by the
Federal Energy Administration
Authorization Act of 1977 (Pub. L. 95—
70). (15 U.S.C. 788) Section 32 provides
that where a proposed rule authorizes or
requires use of commercial standards,
the notice of proposed rulemaking must
inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Department of Justice
and the Federal Trade Commission
concerning the impact of the
commercial or industry standards on
competition. This final rule to provide
for use of the CCMS system, establish an
e-mail address for the submission of e-
mail compliance statements and
certification reports, and update contact
information does not require the use of
any commercial standards. Therefore,
no consultation with either DOJ or FTC
is required.

N. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

II. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Energy conservation test
procedures, Household appliances.

Issued in Washington, DC, on May 7, 2010.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

m For the reasons set forth in the
preamble, chapter II of title 10, Code of
Federal Regulations, part 430 is
amended to read as set forth below.

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: U.S.C. 6291-6309; 28 U.S.C.
2461, note.

m 2. Section 430.62 is amended by
revising paragraphs (a)(1), (b)(1), and (c)
to read as follows:

§430.62 Submission of data.

(a) Certification. (1) Except as
provided in paragraph (a)(2) of this
section, each manufacturer or private
labeler before distributing in commerce
any basic model of a covered product
subject to the applicable energy
conservation standard or water
conservation standard (in the case of
faucets, showerheads, water closets, and
urinals) set forth in subpart C of this
part shall certify by means of a
compliance statement and a certification
report that each basic model(s) meets
the applicable energy conservation
standard or water conservation standard
(in the case of faucets, showerheads,
water closets, and urinals) as prescribed
in section 325 of the Act. The
compliance statement, signed by the
company official submitting the
statement, and the certification report(s)
may be sent by certified mail to: U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Alternatively, the statement(s) may be
submitted electronically at http://
www.regulations.doe.gov/ccms.

(b) Model Modifications. (1) Any
change to a basic model which affects
energy consumption or water
consumption (in the case of faucets,
showerheads, water closets, and urinals)
constitutes the addition of a new basic
model. If such change reduces
consumption, the new model shall be
considered in compliance with the
standard without any additional testing.
If, however, such change increases
consumption while still meeting the
standard, all information required by
paragraph (a)(4) of this section for the
new basic model must be submitted,
either by certified mail, to: U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, or
electronically to: http://
www.regulations.doe.gov/ccms.

* * * * *

(c) Discontinued model. When
production of a basic model has ceased
and it is no longer being distributed,
this shall be reported, either by certified
mail, to: U.S. Department of Energy,
Building Technologies Program,
Mailstop EE-2], 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, or electronically to: http://
www.regulations.doe.gov/ccms. For
each basic model, the report shall
include: Product type, product class, the
manufacturer’s name, the private labeler
name(s), if applicable, and the

manufacturer’s model number. If the
reporting of discontinued models
coincides with the submittal of a
certification report, such information
can be included in the certification
report.

* * * * *

[FR Doc. 2010-11584 Filed 5-13-10; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 748
[Docket No. 100205081-0149-01]
RIN 0694—-AE86

Revisions to the Authorization for
Validated End-User Applied Materials
China, Ltd.

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this final rule, the Bureau
of Industry and Security (BIS) amends
the Export Administration Regulations
(EAR) to update the name of an existing
validated end-user in the People’s
Republic of China (PRC) and revise the
associated list of eligible items and
facilities for that validated end-user. BIS
previously approved Applied Materials
China, Ltd. (Applied) as a validated
end-user, authorizing exports, reexports
and transfers (in-country) of certain
items to four Applied facilities in the
PRC under Authorization Validated
End-User (VEU). In addition to updating
Applied’s name, this rule revises the
names and addresses of Applied’s four
previously approved facilities. This rule
also authorizes three additional Applied
facilities, which are added to the list of
Applied’s eligible destinations. Finally,
this rule revises the list of Export
Control Classification Numbers (ECCNs)
for items that may be exported,
reexported or transferred (in-country) to
the eligible Applied facilities.

DATES: This rule is effective May 14,
2010. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis.

ADDRESSES: You may submit comments,
identified by RIN 0694—AE86, by any of
the following methods:

e E-mail:
publiccomments@bis.doc.gov. Include
“RIN 0694—AE86” in the subject line of
the message.

e Fax:(202) 482—3355. Please alert
the Regulatory Policy Division, by
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calling (202) 482—2440, if you are faxing
comments.

e Mail or Hand Delivery/Courier:
Sheila Quarterman, U.S. Department of
Commerce, Bureau of Industry and
Security, Regulatory Policy Division,
14th Street & Pennsylvania Avenue,
NW., Room 2705, Washington, DC
20230, Attn: RIN 0694—-AE86.

Send comments regarding the
collection of information associated
with this rule, including suggestions for
reducing the burden to Jasmeet Seehra,
Office of Management and Budget
(OMB), by e-mail to
Jasmeet K. Seehra@omb.eop.gov or by
fax to (202) 395—-7285. Comments on
this collection of information should be
submitted separately from comments on
the final rule (i.e., RIN 0694—AE86)—all
comments on the latter should be
submitted by one of the three methods
outlined above.

FOR FURTHER INFORMATION CONTACT:
Susan Kramer, Acting Chair, End-User
Review Committee, Bureau of Industry
and Security, U.S. Department of
Commerce, 14th Street & Pennsylvania
Avenue, NW., Washington, DC 20230;
by telephone (202) 482—0117, or by
e-mail to skramer@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

Authorization Validated End-User
(VEU): The List of Approved End-Users,
Eligible Items and Destinations in the
People’s Republic of China

Consistent with U.S. Government
policy to facilitate trade for civilian end-
users in the PRC, BIS amended the EAR
in a final rule on June 19, 2007 (72 FR
33646) by creating a new authorization
for “validated end-users” located in
eligible destinations to which eligible
items may be exported, reexported or
transferred under a general
authorization instead of a license, in
conformance with Section 748.15 of the
EAR. Eligible items may include
commodities, software and technology,
except those controlled for missile
technology or crime control reasons.

Authorization VEU is a mechanism to
facilitate increased high-technology
exports to companies in eligible
destinations that have a verifiable
record of civilian uses for such items.
The validated end-users listed in
Supplement No. 7 to Part 748 of the
EAR were reviewed and approved by
the U.S. Government in accordance with
the provisions of Section 748.15 and
Supplement Nos. 8 and 9 to Part 748 of
the EAR. Currently, validated end-users
are located in the People’s Republic of
China (PRC) and India. Validated end-
users may obtain eligible items that are

on the Commerce Control List without
having to wait for their suppliers to
obtain export licenses from BIS. A wide
range of items are eligible for shipment
under Authorization VEU. In addition to
U.S. exporters, Authorization VEU may
be used by foreign reexporters, and does
not have an expiration date.

Revision to the Name of Validated End-
User Applied Materials China, Ltd. and
to the Related List of Respective
“Eligible Items (By ECCN)” and “Eligible
Destination”

This final rule amends Supplement
No. 7 to Part 748 of the EAR to update
the name of Applied Materials China,
Ltd. to Applied Materials (China), Inc.
(Applied). This rule also amends the
related list of Export Control
Classification Numbers (ECCNs) for
items that may be exported, reexported
or transferred (in-country) to eligible
facilities of Applied in the PRC. This
rule also updates the names and
addresses of Applied’s four previously
approved facilities, and authorizes three
additional Applied facilities. The
revised information associated with
Applied in Supplement No. 7 is as
follows:

Validated End-User
Applied Materials (China), Inc.

ECCNs and Revised Respective Facility
Names and Addresses

Items classified under ECCNs 2B006.b,
2B230, 2B350.g.3, 2B350.i, 3B001.b,
3B001.c, 3B001.d, 3B001.e, 3B0OO1.1,
3C001, 3C002, 3D002 (limited to
“software” specially designed for the
“use” of stored program controlled
items classified under ECCN 3B001)
may be exported, reexported and
transferred (in-country) to all Applied
destinations below other than
Applied Materials (Xi’an) Ltd.

Applied Materials South East Asia Pte.
Ltd.—Shanghai Depot, c/o Shanghai
Applied Materials Technical Service
Center, No. 2667 Zuchongzhi Road,
Shanghai, China 201203.

Applied Materials South East Asia Pte.
Ltd.—Beijing Depot, c¢/o Beijing
Applied Materials Technical Service
Center, No. 1 North Di Sheng Street,
BDA, Beijing, China 100176.

Applied Materials South East Asia Pte.
Ltd.—Wuxi Depot, c/o Sinotrans
Jiangsu Fuchang Logistics Co., Ltd., 1
Xi Qin Road, Wuxi Export Processing
Zone, Wuxi, Jiangsu, China 214028.

Applied Materials South East Asia Pte.
Ltd.—Wuhan Depot, c¢/o Wuhan
Optics Valley Import & Export Co.,
Ltd., No. 101 Guanggu Road, East
Lake High-Tec Development Zone,
Wuhan, Hubei, China 430074.

Applied Materials (China), Inc.—
Shanghai Depot, No. 2667
Zuchongzhi Road, Shanghai, China
201203.

Applied Materials (China), Inc.—Beijing
Depot, No. 1 North Di Sheng Street,
BDA, Beijing, China 100176.

Items classified under ECCNs 2B006.b,
2B230, 2B350.g.3, 2B350.i, 3B001.b,
3B001.c, 3B001.d, 3B001.e, 3B001.1,
3C001, 3C002, 3D002 (limited to
“software” specially designed for the
“use” of stored program controlled
items classified under ECCN 3B001),
and 3E001 (limited to “technology”
according to the General Technology
Note for the “development” or
“production” of items controlled by
ECCN 3B001) may be exported,
reexported and transferred (in-
country) to Applied destination
Applied Materials (Xi’an) Ltd. only as
listed below.

Applied Materials (Xi’an) Ltd., No. 28
Xin Xi Ave., Xi’an High Tech Park,
Export Processing Zone, Xi’an,
Shaanxi, China 710075.

Prior to this rule, facilities in the PRC
cities of Shanghai, Beijing, Wuxi and
Xi’an had been approved as eligible
destinations for Applied. This rule
modifies the addresses and names of the
facilities in Shanghai, Beijing and Wuxi,
and slightly modifies the name of the
facility in Xi’an. Further, this rule
authorizes three additional Applied
facilities located in Beijing, Shanghai,
and Wuhan to the list of eligible
destinations associated with Applied
under Authorization VEU. In addition,
this rule expands the eligible items
authorized for export, reexport, or
transfer (in-country) to Applied’s
facilities to include items classified
under ECCNs 2B006.b and 3B001.b, .c,
and .f. The rule also adds items
classified under ECCNs 2B350.i.,
3B001.d, and certain items classified
under ECCN 3D002. In addition, certain
items classified under ECCN 3E001 are
added to the list of eligible items for
Applied’s Xi’an facility only. These
changes were made based on an
application submitted to BIS, which was
reviewed by the interagency End-User
Review Committee.

Making the above-described changes
for this validated end-user is expected
to further facilitate exports to civil end-
users in the PRC, and is expected to
result in a significant savings of time
and resources for suppliers and the
eligible facilities. Authorization VEU
will eliminate the burden on exporters
and reexporters of preparing individual
license applications, as exports,
reexports and transfers (in-country) of
eligible items to these facilities may
now be made under general
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authorization instead of under
individual licenses. Exporters and
reexporters may now supply validated
end-users much more quickly, thus
enhancing the competitiveness of the
exporters, reexporters, and end-users in
the PRC.

To ensure appropriate facilitation of
exports and reexports, on-site reviews of
the validated end-users may be
warranted pursuant to paragraph
748.15(f)(2) and Section 7(iv) of
Supplement No. 8 to Part 748 of the
EAR. If such reviews are warranted, BIS
will inform the PRC Ministry of
Commerce.

Since August 21, 2001, the Export
Administration Act has been in lapse
and the President, through Executive
Order 13222 of August 17, 2001 (3 CFR,
2001 Comp., p. 783 (2002)), as extended
most recently by the Notice of August
13, 2009 (74 FR 41325 [August 14,
2009)), has continued the EAR in effect
under the International Emergency
Economic Powers Act. BIS continues to
carry out the provisions of the Act, as
appropriate and to the extent permitted
by law, pursuant to Executive Order
13222.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for the purposes of
Executive Order 12866.

2. Notwithstanding any other
provisions of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves collections previously
approved by the OMB under control
number 0694-0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 58 minutes to prepare
and submit form BIS-748; and for
recordkeeping, reporting and review
requirements in connection with
Authorization Validated End-User,
which carries an estimated burden of 30
minutes per submission. This rule is
expected to result in a decrease in
license applications submitted to BIS.
Total burden hours associated with the
Paperwork Reduction Act and Office of
Management and Budget control
number 0694—0088 are not expected to
increase significantly as a result of this
rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to 5 U.S.C. 553(a)(1),
notice of proposed rulemaking, the
opportunity for public participation and
a delay in effective date are inapplicable
because this regulation involves a
military and foreign affairs function of
the United States. Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this final
rule. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be

given for this rule under the
Administrative Procedure Act or by any
other law, the analytical requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) are not applicable.
Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Sheila Quarterman,
Regulatory Policy Division, Bureau of
Industry and Security, U.S. Department
of Commerce, 14th Street &
Pennsylvania Avenue, NW., Room 2705,
Washington, DC 20230.

List of Subjects in 15 CFR Part 748

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

m Accordingly, part 748 of the Export
Administrative Regulations (15 CFR
Parts 730-774) is amended as follows:

PART 748—[AMENDED]

m 1. The authority citation for 15 CFR
Part 748 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 13, 2009, 74 FR 41325 (August 14,
2009).

m 2. Supplement No. 7 to Part 748 is
amended by revising the entry for
Applied Materials China, Ltd., a
validated end-user in “China (People’s
Republic of)” to read as follows:

SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU); LIST OF VALIDATED END-USERS,
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER AND ELIGIBLE DESTINATIONS

; Eligible items - L
Country Validated end-user (by ECCN) Eligible destination
China (People’s Repub- Applied Materials 2B006.b, 2B230, 2B350.9.3, 2B350.i, Applied Materials South East Asia Pte. Ltd.—
lic of). (China), Inc. 3B001.b, 3B001.c, 3B001.d, 3B001.e, Shanghai Depot c/o Shanghai Applied Ma-

3B001.f, 3C001, 3C002, 3D002 (limited to
“software” specially designed for the “use”
of stored program controlled items classi-
fied under ECCN 3B001).

terials Technical Service Center No. 2667
Zuchongzhi  Road, Shanghai, China
201203.

Applied Materials South East Asia Pte. Ltd.—
Beijing Depot c/o Beijing Applied Materials
Technical Service Center No. 1 North Di
Sheng Street, BDA Beijing, China 100176.

Applied Materials South East Asia Pte. Ltd.—
Wouxi Depot c/o Sinotrans Jiangsu Fuchang
Logistics Co., Ltd. 1 Xi Qin Road, Wuxi Ex-
port Processing Zone Wuxi, Jiangsu, China
214028.

Applied Materials South East Asia Pte. Ltd.—
Wuhan Depot c/o Wuhan Optics Valley Im-
port & Export Co., Ltd. No. 101 Guanggu
Road East Lake High-Tec Development
Zone Wuhan, Hubei, China 430074.
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SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU); LIST OF VALIDATED END-USERS,
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER AND ELIGIBLE DESTINATIONS—Continued

Country Validated end-user E(I;Dg;bllz%ltée’\rlr;s Eligible destination
Applied Materials (China), Inc.—Shanghai
Depot No. 2667, Zuchongzhi Road Shang-
hai, China 2012083.

Applied Materials  (China), Inc.—Beijing
Depot No. 1 North Di Sheng Street, BDA

Beijing, China 100176.
2B006.b, 2B230, 2B350.9.3, 2B350.i, Applied Materials (Xi’'an) Ltd. No. 28 Xin Xi
3B001.b, 3B001.c, 3B001.d, 3B001.e, Ave., Xi'an High Tech Park Export Proc-

3B001.f, 3C001, 3C002, 3D002 (limited to
“software” specially designed for the “use”
of stored program controlled items classi-
fied under ECCN 3B001), and 3E001 (lim-
ited to “technology” according to the Gen-
eral Technology Note for the “develop-
ment” or “production” of items controlled
by ECCN 3B001).

essing Zone Xi’an, Shaanxi, China 710075.

Dated: May 6, 2010.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2010-11574 Filed 5-13—-10; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Parts 1910, 1915, and 1926
[Docket No. OSHA-H054A-2006—-0064]
RIN 1218—-AC43

Revising the Notification Requirements
in the Exposure Determination
Provisions of the Hexavalent
Chromium Standards

AGENCY: Occupational Safety and Health
Administration (OSHA); Department of
Labor.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: OSHA is confirming the
effective date of its direct final rule
(DFR) revising the employee notification
requirements in the exposure
determination provisions of the
standards for Hexavalent Chromium
(Cr(VI)). In the March 17, 2010, DFR
document, OSHA stated that the DFR
would become effective on June 15,
2010, unless one or more significant
adverse comments were submitted by
April 16, 2010. OSHA did not receive
significant adverse comments on the
DFR, so by this document the Agency is
confirming that the DFR will become
effective on June 15, 2010.

DATES: The DFR published on March 17,
2010, becomes effective on June 15,
2010. For purposes of judicial review,
OSHA considers May 14, 2010 as the
date of promulgation.

FOR FURTHER INFORMATION CONTACT: For
general information and press inquiries
contact Ms. Jennifer Ashley, Director,
OSHA Office of Communications, Room
N-3647, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone: (202) 693—1999.
For technical inquiries, contact Maureen
Ruskin, Office of Chemical Hazards—
Metals, Directorate of Standards and
Guidance, Room N-3718, OSHA, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone: (202) 693—-1950; fax: (202)
693-1678.

Copies of this Federal Register notice
are available from the OSHA Office of
Publications, Room N-3101, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone (202) 693—-1888. Electronic
copies of this Federal Register notice
and other relevant documents are
available at OSHA’s Web page at http://
www.osha.gov.

ADDRESSES: For purposes of 28 U.S.C.
2112(a), OSHA designates the Associate
Solicitor of Labor for Occupational
Safety and Health as the recipient of
petitions for review of the direct final
rule. Contact the Associate Solicitor at
the Office of the Solicitor, Room S—
4004, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone: (202) 693—5445.

SUPPLEMENTARY INFORMATION:

1. Confirmation of Effective Date

On March 17, 2010, OSHA published
a DFR in the Federal Register (75 FR
12681) amending the employee
notification requirements in the
exposure determination provisions of
the Cr(VI) standards, 29 CFR 1910.1026,
29 CFR 1915.1026, and 29 CFR
1926.1126. As originally promulgated in
2006, the Cr(VI) standards required
employers to notify employees of any
exposure determinations indicating
exposures in excess of the applicable
permissible exposure limit (PEL). As
amended, the standard requires
employers to notify employees of all
exposure determinations, whether above
or below the PEL. Interested parties had
until April 16, 2010, to submit
comments on the DFR. The Agency
stated that it would publish another
notice confirming the effective date of
the DFR if it received no significant
adverse comments.

Eight comments were submitted in
response to the DFR. OSHA has
determined that they are not significant
adverse comments. Three of the
comments were nonsubstantive and did
not object to the planned amendments
to the Cr(VI) standards. See OSHA—
HO054A-2006—0064—-0003; OSHA—
H054A-2006—-0064—-0004; OSHA—
H054A-2006—-0064—-0005. Four
commenters—the Building and
Construction Trades Department,
Ameren (an investor owned electric and
natural gas utility), Public Citizen, and
the AFL-CIO—strongly supported the
DFR. See OSHA-H054A—2006—0064—
0006; OSHA-H054A-2006-0064—-0007;
OSHA-H054A-2006-0064—0008;
OSHA-H054A-2006—0064—0009. The
eighth commenter was Edison Electric
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Institute (EEI), the association of
shareholder-owned electric companies.
See OSHA-H054A—-2006—0064—-0010.

EEI supported the DFR, commenting:
“EEI has no objection to informing
employees of exposure determinations
regardless of the results. Indeed, EEI
members have long been sharing the
results of exposure monitoring with
their employees, regardless of whether
overexposures have been revealed.” EEI
went on, however, to ask OSHA for
clarification of the Cr(VI) standards’
requirements that employers provide
affected employees with notice of
exposure determination results within
15 work days in general industry, and
within 5 work days in construction.
These deadlines for providing required
notices were in the Cr(VI) standards as
originally promulgated in 2006, and are
not being changed in this direct final
rulemaking. OSHA noted as much in the
DFR notice. (See 75 FR at 12683 (“[T]he
number of work days employers have to
provide notice to employees will remain
unchanged.”).)

Because EEI’s interpretive request is
beyond the scope of this narrow direct
final rulemaking, and EEI did not
explain why the amendment to the
scope of the notification requirement
would be ineffective without
clarification on the timing issue, the
Agency has concluded that this is not a
significant adverse comment. (See 75 FR
at 12683 (“OSHA will not consider a
comment recommending an additional
amendment to be a significant adverse
comment unless the comment states
why the direct final rule would be
ineffective without the addition.”).)
Moreover, because the issues raised by
EEI are unrelated to this rulemaking,
OSHA will not be addressing them in
this notice. EEI may submit its inquiries
to OSHA via a written request for a
letter of interpretation from the
Directorate of Enforcement Programs.

As the Agency did not receive any
significant adverse comments, OSHA is
hereby confirming that the DFR
published on March 17, 2010, will
become effective on June 15, 2010.

II. OMB Review Under the Paperwork
Reduction Act of 1995

The DFR amends a notification
requirement that is subject to review by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA-95), 44 U.S.C. 3501 et
seq., and OMB’s regulations at 5 CFR
part 1320. The information collection
requirements (“paperwork”) currently
contained in the Chromium VI (Cr(VI))
standards are approved by OMB
(Information Collection Request (ICR),
Chromium (VI) Standards for General

Industry (29 CFR 1910.1026), Shipyard
Employment (29 CFR 1915.1026), and
Construction (29 CFR 1926.1126)),
under OMB Control number 1218-0252.
The Department notes that a federal
agency cannot conduct or sponsor a
collection of information unless it is
approved by OMB under the PRA and
displays a currently valid OMB control
number. The public is not required to
respond to a collection of information
requirement unless it displays a
currently valid OMB control number.
Also, notwithstanding any other
provisions of law, no person shall be
subject to penalty for failing to comply
with a collection of information
requirement if the requirement does not
display a currently valid OMB control
number.

On June 22, 2009, OSHA published a
preclearance Federal Register notice,
Docket No. OSHA-2009-0015, as
specified in PRA-95 (44 U.S.C.
3506(c)(2)(A)), allowing the public 60
days to comment on a proposal to
extend OMB’s approval of the
information collection requirements in
the Cr(VI) standards (74 FR 29517). This
notice also informed the public that
OSHA was considering revising the
notification requirements in the Cr(VI)
standards to require employers to notify
employees of all exposure
determination results. OSHA estimated
the new burden hours and costs that
would result from this amendment to
the standard, and the public had 60
days to comment on those estimates in
accordance with the PRA, 44 U.S.C.
3506(c)(2). OSHA estimated that a
requirement to notify employees of all
exposure determination results would
result in an increase of 62,575 burden
hours and would increase employer
cost, in annualized terms, by
$1,526,731.

The preclearance comment period
closed on August 21, 2009. OSHA did
not receive public comments on that
notice. On October 30, 2009, OSHA
published a Federal Register notice
announcing that the Cr(VI) ICR had been
submitted to OMB (74 FR 56216) for
review and approval, and that interested
parties had until November 30, 2009, to
submit comments to OMB on that
submission. No comments were
received in response to that notice
either. OMB approved the Cr(VI) ICR,
but because this direct final rulemaking
was still ongoing, the total burden hours
approved did not include the additional
burden that OSHA had estimated would
need to be added to the ICR as a result
this DFR (75 FR 13783, Mar. 23, 2010).

In the DFR published on March 17,
2010, OSHA provided an additional 30
days for the public to comment on the

estimated paperwork implications of the
revised notification requirements. The
Agency did not receive any comments
on paperwork in response to that notice.

On April 23, 2010, OSHA submitted
a Change Worksheet to OMB requesting
modification of the Cr(VI) ICR to reflect
the additional paperwork burdens that
need to be added as a result of this DFR.
OMB approved OSHA’s request on May
4, 2010.

List of Subjects
29 CFR Part 1910

Exposure determination, General
industry, Health, Hexavalent chromium
(Cr(VI)), Notification of determination
results to employees, Occupational
safety and health.

29 CFR Part 1915

Exposure determination, Health,
Hexavalent chromium (Cr(VI)),
Notification of determination results to
employees, Occupational safety and
health, Shipyard employment.

29 CFR Part 1926

Construction, Exposure
determination, Health, Hexavalent
chromium (Cr(VI)), Notification of
determination results to employees,
Occupational safety and health.

Authority and Signature

David Michaels, PhD, MPH, Assistant
Secretary of Labor for Occupational
Safety and Health, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Washington, DC 20210, directed the
preparation of this direct final rule. The
Agency is issuing this rule under
Sections 4, 6, and 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
653, 655, 657), Secretary of Labor’s
Order 5-2007 (72 FR 31159), and 29
CFR part 1911.

Signed at Washington, DC, on May 11,
2010.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

[FR Doc. 2010-11586 Filed 5-13-10; 8:45 am]
BILLING CODE 4510-26-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Valuing and Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.
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SUMMARY: Pension Benefit Guaranty
Corporation’s regulation on Benefits
Payable in Terminated Single-Employer
Plans prescribes interest assumptions
for valuing and paying certain benefits
under terminating single-employer
plans. This final rule amends the benefit
payments regulation to adopt interest
assumptions for plans with valuation
dates in June 2010. Interest assumptions
are also published on PBGC’s Web site
(http://www.pbgc.gov).

DATES: Effective June 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal Relay Service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

These interest assumptions are found
in two PBGC regulations: The regulation
on Benefits Payable in Terminated
Single-Employer Plans (29 CFR part
4022) and the regulation on Allocation
of Assets in Single-Employer Plans (29
CFR part 4044). Assumptions under the
asset allocation regulation are updated
quarterly; assumptions under the benefit
payments regulation are updated
monthly. This final rule updates only

the assumptions under the benefit
payments regulation.

Two sets of interest assumptions are
prescribed under the benefit payments
regulation: (1) A set for PBGC to use to
determine whether a benefit is payable
as a lump sum and to determine lump-
sum amounts to be paid by PBGC (found
in Appendix B to part 4022), and (2) a
set for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using PBGC'’s historical methodology
(found in Appendix C to Part 4022).

This amendment (1) adds to
Appendix B to part 4022 the interest
assumptions for PBGC to use for its own
lump-sum payments in plans with
valuation dates during June 2010, and
(2) adds to Appendix C to Part 4022 the
interest assumptions for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using PBGC'’s historical
methodology for valuation dates during
June 2010.

The interest assumptions that PBGC
will use for its own lump-sum payments
(set forth in Appendix B to part 4022)
will be 2.75 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for May 2010,
these interest assumptions represent a
decrease of 0.25 percent in the
immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public

interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during June 2010, PBGC
finds that good cause exists for making
the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a “significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.

m 2. In appendix B to part 4022, Rate Set
200, as set forth below, is added to the
table.

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a

Deferred annuities

valuation date Immediate (percent)
Rate set annuity rate
2?te?’r Before (percent) i [ i3 n; ny
200 ettt b e st et enne e naeeanee s 6-1-10 7-1-10 2.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
200, as set forth below, is added to the
table.

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector
Payments

* * * * *
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For plans witha  Imme- Deferred annuities
valuation date diate (percent)
—— annuity
Rate set on or rate
Before (per- i i i3 n; n,
after cent)
200 i nre e 6-1-10 7-1-10 2.75 4.00 4.00 4.00 7 8

Issued in Washington, DC, on this 10th day
of May 2010.

Vincent K. Snowbarger,

Acting Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 2010-11494 Filed 5-13—10; 8:45 am]
BILLING CODE 7709-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[EPA-HQ-OAR-2003-0064, FRL-9151-3]
RIN 2060-AP80

Prevention of Significant Deterioration
(PSD) and Nonattainment New Source
Review (NSR): Aggregation

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of extension of comment
period.

SUMMARY: The EPA is announcing an
extension of the public comment period
on our proposed reconsideration of the
Prevention of Significant Deterioration
(PSD) and Nonattainment New Source
Review (NSR): Aggregation (April 15,
2010). The EPA is extending the
comment period that originally closed
on May 17, 2010, by an additional 30
days. The comment period will now
close on June 16, 2010. The EPA is
extending the comment period because
of the requests we received, which are
contained in the docket for this
rulemaking.

DATES: Comments. Comments on the
proposed rule published April 15, 2010
(75 FR 19567) must be received on or
before June 16, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2003-0064, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-
docket@epamail.epa.gov.

e Fax:202-566-1741.

e Mail: Attention Docket ID No. EPA-
HQ-OAR-2003-0064, U.S.

Environmental Protection Agency, EPA
West (Air Docket), 1200 Pennsylvania
Avenue, Northwest, Mailcode: 6102T,
Washington, DC 20460. Please include a
total of 2 copies.

e Hand Delivery: U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1301 Constitution Avenue,
Northwest, Room 3334, Washington, DC
20004, Attention Docket ID No. EPA—
HQ-OAR-2003-0064. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions. Direct your comments to
Docket ID No. EPA-HQ-OAR-2003—
0064. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to the

SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, Air Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: For
general information, contact Dave
Svendsgaard, Air Quality Policy
Division, U.S. EPA, Office of Air Quality
Planning and Standards (C504-03),
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
2380, facsimile number (919) 541-5509,
electronic mail e-mail address:
svendsgaard.dave@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
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public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. Send or deliver
information identified as CBI only to the
following address: Roberto Morales,
OAQPS Document Control Officer
(C404-02), U.S. EPA, Research Triangle
Park, NC 27711, Attention Docket ID
No. EPA-HQ-OAR-2003-0064.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

¢ Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ Make sure to submit your
comments by the comment period
deadline identified.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this notice
will also be available on the World
Wide Web (WWW). Following signature
by the EPA Administrator, a copy of this
notice will be posted in the regulations
and standards section of our NSR home
page located at http://www.epa.gov/nsr.

Dated: May 10, 2010.
Gina McCarthy,

Assistant Administrator, Office of Air and
Radiation.

[FR Doc. 2010-11578 Filed 5-13-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[EPA-HQ-SFUND-1999-0006; FRL-9150-3]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List: Deletion
of the Ruston Foundry Superfund Site

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 is publishing a
direct final Notice of Deletion of the
Ruston Foundry Superfund Site (Site),
located in Alexandria, Rapides Parish,
Louisiana, from the National Priorities
List (NPL). The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
an appendix of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP). This direct
final deletion is being published by EPA
with the concurrence of the State of
Louisiana, through the Louisiana
Department of Environmental Quality
(LDEQ), because EPA has determined
that all appropriate response actions
under CERCLA have been completed.
However, this deletion does not
preclude future actions under
Superfund.

DATES: This direct final deletion is
effective July 13, 2010 unless EPA
receives adverse comments by June 14,
2010. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final deletion in the Federal
Register informing the public that the
deletion will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID no. EPA-HQ-
SFUND-1999-0006, by one of the
following methods:

e http://www.regulations.gov. Follow
on-line instructions for submitting
comments.

e E-mail: Katrina Higgins-Coltrain,
Remedial Project Manager, U.S. EPA
Region 6 coltrain.katrina@epa.gov.

e Fax:Katrina Higgins-Coltrain,
Remedial Project Manager, U.S. EPA
Region 6 (6SF-RL) 214—665—6660.

e Mail: Katrina Higgins-Coltrain,
Remedial Project Manager, U.S. EPA
Region 6 (6SF—RL), 1445 Ross Avenue,
Dallas, TX 75202-2733.

e Hand delivery: U.S. Environmental
Protection Agency, Region 6, 1445 Ross
Avenue, Dallas, Texas 75202—2733.
Such deliveries are only accepted

during the Docket’s normal hours of
operation, and special arrangements
should be made for deliveries of boxed
information. Instructions: Direct your
comments to Docket ID no. EPA-HQ-
SFUND-1999-0006. EPA’s policy is that
all comments received will be included
in the public docket without change and
may be made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket

All documents in the docket are listed
in the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statue. Certain
other material, such as copyrighted
material, will be publicly available only
in the hard copy. Publicly available
docket materials are available either
electronically in http://
www.regulations.gov or in hard copy at:
U.S. EPA Region 6 Library, 7th Floor,
1445 Ross Avenue, Suite 1200, Dallas,
Texas 75202—2733, (214) 665-6424;
Rapides Parish Public Library, 411
Washington Street, Alexandria,
Louisiana 71301, (318) 442—-1840;
Louisiana Department of Environmental
Quality Public Records Center, Galvez
Building Room 127, 602 N. Fifth Street,
Baton Rouge, Louisiana 70802, (225)
219-3168, E-mail: publicrecords@la.gov,



Federal Register/Vol. 75, No. 93/Friday, May 14, 2010/Rules and Regulations

27193

Web page: http://
www.deq.louisiana.gov/pubrecords.
FOR FURTHER INFORMATION CONTACT:
Katrina Higgins-Coltrain, Remedial
Project Manager (RPM), U.S. EPA
Region 6 (6SF—RL), 1445 Ross Avenue,
Dallas, TX 75202-2733, (214) 665—8143
or 1-800-533-3508
(coltrain.katrina@epa.gov).

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. NPL Deletion Criteria
II1. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 6 is publishing this direct
final Notice of Deletion of the Ruston
Foundry Superfund Site (Site), from the
NPL. The NPL constitutes Appendix B
of 40 CFR part 300, which is the NCP,
which EPA promulgated pursuant to
section 105 of CERCLA of 1980, as
amended. EPA maintains the NPL as the
list of sites that appear to present a
significant risk to public health, welfare,
or the environment. Sites on the NPL
may be the subject of remedial actions
financed by the Hazardous Substance
Superfund. As described in
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for Fund-
financed remedial actions if future
conditions warrant such actions.

Because EPA considers this action to
be noncontroversial and routine, this
action will be effective July 13, 2010,
unless EPA receives adverse comments
by June 14, 2010. Along with this direct
final Notice of Deletion, EPA is co-
publishing a Notice of Intent to Delete
in the “Proposed Rules” section of the
Federal Register. If adverse comments
are received within the 30-day public
comment period on this deletion action,
EPA will publish a timely withdrawal of
this direct final Notice of Deletion
before the effective date of the deletion,
and the deletion will not take effect.
EPA will, as appropriate, prepare a
response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments already received. There will
be no additional opportunity to
comment.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Ruston Foundry
Superfund Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the Site
from the NPL unless adverse comments

are received during the public comment
period.

II. NPL Deletion Criteria

The NCP establishes the criteria that
EPA uses to delete sites from the NPL.
In accordance with 40 CFR 300.425(e),
sites may be deleted from the NPL
where no further response is
appropriate. In making such a
determination pursuant to 40 CFR
300.425(e), EPA will consider, in
consultation with the state, whether any
of the following criteria have been met:

i Responsible parties or other persons
have implemented all appropriate
response actions required;

ii All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

iii The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Pursuant to CERCLA section 121(c)
and the NCP, EPA conducts five-year
reviews to ensure the continued
protectiveness of remedial actions
where hazardous substances, pollutants,
or contaminants remain at a site above
levels that allow for unlimited use and
unrestricted exposure. EPA conducts
such five-year reviews even if a site is
deleted from the NPL. EPA may initiate
further action to ensure continued
protectiveness at a deleted site if new
information becomes available that
indicates it is appropriate. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system. Based on confirmation sample
results, hazardous substances above
health based levels have been removed
from the Ruston Foundry Superfund
Site, which allows for unlimited use
and unrestricted exposure of the Site
property. Therefore, neither a policy nor
a statutory review will be necessary for
the Site to ensure that the remedy is, or
will be, protective of human health and
the environment. Pursuant to CERCLA
section 121(c), 42 U.S.C. 9621(c), and as
provided in the current guidance on
Five-Year Reviews: EPA 540-R-01-007,
OSWER No. 9355.7-03B-P,
Comprehensive Five-Year Review
Guidance, June 2001, EPA will not need
to conduct a statutory five-year review
for the Site.

III. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) EPA consulted with the state of
Louisiana, through the LDEQ), prior to
developing this direct final Notice of
Deletion and the Notice of Intent to
Delete co-published today in the
“Proposed Rules” section of the Federal
Register.

(2) EPA has provided the state 30
working days for review of this notice
and the parallel Notice of Intent to
Delete prior to their publication today,
and the state, through the LDEQ, has
concurred on the deletion of the Site
from the NPL.

(3) Concurrently with the publication
of this direct final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete is being
published in the major local newspaper,
Alexandria Town Talk. The newspaper
notice announces the 30-day public
comment period concerning the Notice
of Intent to Delete the Site from the
NPL.

(4) The EPA placed copies of
documents supporting the proposed
deletion in the deletion docket and
made these items available for public
inspection and copying at the Site
information repositories identified
above.

(5) If adverse comments are received
within the 30-day public comment
period on this deletion action, EPA will
publish a timely notice of withdrawal of
this direct final Notice of Deletion
before its effective date and will prepare
a response to comments and continue
with the deletion process on the basis of
the Notice of Intent to Delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Background and History

Ruston Foundry operated from 1908
until 1985. From the beginning of
operation until October 1983, it was
operated under the name Ruston
Foundry and Machine Shops, Ltd and
manufactured, bought, and sold
hardware, articles of tin, copper, and
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sheet iron, agricultural implements,
castings of all kinds, furniture and other
articles of wood; manufactured,
repaired, bought, and sold locomotives,
engines, machinery, and all kinds of
railroad and mill supplies; and
conducted general foundry and
machinery operations. By the mid-
1950s, Ruston Foundry and Machine
Shops, Ltd., had added boiler, dragline,
sugar mill, paper mill, saw mill, and oil
refinery repairs; casting services for
“grey iron and brass,” including
manhole covers and drainage grates;
welding and “metalizing”; steel
fabrication.; and the distribution of
“Trussless Steel Wonder Buildings” to
their business operations. In 1983, the
facility was reincorporated and began
operating under the name Ruston
Foundry and Machine Shops, Inc. In
November 1990, the Ruston Foundry
and Machine Shops, Inc. corporation
charter was revoked by the Louisiana
Secretary of State for failure to file its
corporate annual report.

The Ruston Foundry Superfund Site
is located in an urban area with mixed
development within the city limits of
Alexandria, Louisiana. The Site
encompasses approximately 6.6 acres,
and prior to remedial action consisted
primarily of dilapidated structures and
building foundations overgrown with
thick brush. The Site is bordered by a
series of abandoned railroad tracks to
the west, Chatlin Lake Canal to the
northeast and east, and Mill Street Ditch
to the south and southeast. Residential
property is located to the north, south,
and east of the Site. Historical and
active industrialized areas lie further
west and north of the Site.

During the 1990s, LDEQ and EPA
conducted a series of Site investigations.
On January 19, 1999 (64 FR 2950), the
Site was proposed to the NPL, and on
May 10, 1999 (64 FR 24949), EPA
formally announced the addition of the
Site to the NPL in the Federal Register.
The EPA Site identification number is
LAD985185107.

Foundry operations resulted in metals
contaminated waste which was
dispersed throughout the property as fill
material. As a result of this disposal
activity, foundry-derived process wastes
(slag, foundry sand piles, metal scrap,
and castings) covered most of the Site
and had contaminated the soil. Also
present at the Site was an underground
storage tank (UST) with unknown
contents, asbestos containing material
(ACM), and slag waste identified as a
characteristic hazardous waste because
it exceeded toxicity characteristic
leaching procedure (TCLP) criteria for
lead. Elevated concentrations of lead,
and organic compounds benzene,

ethylbenzene, toluene, m-xylene, and
oxylene were detected in samples
collected from the sludge materials
contained in drums. A Time-Critical
Removal Action was performed on
August 11, 1999, to transport and
dispose of the drums offsite.

Through the Reuse Grant awarded by
the Government in September 2000, the
city of Alexandria developed a future
reuse plan. It was anticipated that the
selected remedy would provide
community revitalization impacts
because the implemented remedy would
not result in hazardous substances,
pollutants, or contaminants remaining
onsite above levels that allow for
unlimited use and unrestricted
exposure. Therefore, five-year reviews,
operation and maintenance, and
institutional controls restricting Site use
or access would not be required for this
remedial action. This remedy would be
compatible with Alexandria’s Site reuse
plan and allow for restoration of the Site
to beneficial uses.

In support of the city’s redevelopment
plan, Kansas City Southern Railway
(KCS), the potentially responsible party
(PRP), has provided access to the 30-
acre property adjacent to the Site with
the intention of deeding the property to
the city once the city has completed its
investigation. On February 17, 2009, the
city completed a Phase 1 investigation
of this property. The city applied for
and was granted a Brownfields Grant
related to the 30-acre property on
September 22, 2008. This grant will be
used to assist with costs related to
additional investigations of the 30-acre
property and support future
redevelopment activities for the area.

Remedial Investigation and Feasibility
Study

The field investigation was
considered a comprehensive approach
that addressed the Site as one operable
unit. The field activities included
surface soil grid sampling, sampling of
soil/sediment on transects across the
canals, sampling of waste piles, air
monitoring, sampling of surface soil hot
spots, sampling of surface water and
sediment in the canals, stratigraphic
profiling with cone penetrometer
testing, subsurface soil grid sampling
with direct-push and conventional
drilling, monitor well installation,
ground water sampling, and aquifer
testing.

Foundry operations resulted in metals
contaminated waste which was
dispersed throughout the property as fill
material. As a result of this disposal
activity, foundry-derived process wastes
(slag, foundry sand piles, metal scrap,
and castings) covered most of the Site

and had contaminated the soil. When
present, the material ranged in thickness
from about 1 inch to about 5 ft in the
southwest corner of the main Site area.
Concentrations present in samples taken
from the permanent ground water
monitoring wells exceeded the
screening criteria for one constituent
[bis(2-ethyhexyl)phthalate], which is a
common plasticiser used in well
construction material and a common
laboratory contaminant. Concentrations
are most likely associated with Site
monitoring well installation since the
facility operated as a metals foundry.
Currently, public water supply is
provided to the Site vicinity and is
expected to be provided onsite in the
future. Ground water was not identified
as a media of concern. The majority of
surface soil samples contained visible
foundry waste materials and, as a result,
surface soil samples tended to
demonstrate the highest concentrations
of Site-related contaminants of concern.
Also present at the Site was a UST with
unknown contents, ACM, and slag
waste identified as a characteristic
hazardous waste because it exceeded
lead TCLP criteria. Through the human
health and ecological risk assessments,
the identified contaminated media of
most concern were surface soil and
sediment that contain lead and
antimony, and the exposure routes of
most concern were direct contact and
ingestion. Children were found to be the
most sensitive and vulnerable to the
effects of lead.

The EPA determined that it was
appropriate to apply the presumptive
remedy for metals in soil based on the
soil and contaminant characteristics
found at the Site and guidance provided
in the directive, Presumptive Remedies
for Metals-in-Soil Sites (EPA 540-F—98—
054, OSWER-9355.0-72FS, September
1999). Following the guidance, the EPA
has a goal of resource conservation,
thereby making reclamation/recovery
the preferred treatment technology for
metals-in-soil sites. This approach was
determined to be inappropriate for the
Site. Slag waste is the primary
contaminated media/matrix
encountered throughout the Site, and
reclamation/recovery is generally not
effective for treatment of slag waste. The
concentration of metals in the slag is too
low to warrant reclamation and
recovery, and the physical and chemical
nature of the slag material that binds the
metals would make reclamation or
recovery of metal from the waste
physically and economically
impractical. Therefore, the second
preferred treatment technology
alternative of immobilization
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(solidification/stabilization) was used.
In addition to the presumptive
remedies, the Feasibility study
evaluated a no action alternative, as
required by the NCP for inclusion as a
baseline of Site conditions for
comparison, and an excavation and
offsite disposal alternative.

Selected Remedy

Record of Decision Dated June 24, 2002

The ROD was signed on June 24,
2002. The principal threat waste at the
Site was to be addressed through the
excavation and offsite disposal of
contaminated soil and sediment,
removal and offsite disposal of ACM
and the UST, and the excavation,
treatment, and offsite disposal of
hazardous wastes.

The remedial action objectives (RAOs)
for the Site included the following:

¢ RAO No. 1—Prevent direct human
contact (trespassers, adult recreators,
and child recreators) with surface soils
and waste piles containing lead at
concentrations that would result in a
greater than 5 percent chance that a
child’s blood lead value would exceed
10 micrograms per deciliter (ug/dL).

e RAO No. 2—Prevent direct human
contact (trespassers, adult recreators,
and child recreators) with surface soils
and waste piles containing antimony at
concentrations which have a hazard
index greater than 1.

¢ RAO No. 3—Prevent leaching and
migration of lead from surface soils and
waste piles into the ground water at
concentrations exceeding 0.015
milligrams per liter.

¢ RAO No. 4—Prevent leaching and
migration of antimony from surface soils
and waste piles into the ground water at
concentrations exceeding 0.006
milligrams per liter.

¢ RAO No. 5—Prevent direct human
contact with asbestos containing
material at concentrations greater than 1
percent by weight.

e RAO No. 6—Prevent direct contact
with the underground storage tank, its
contents, and surrounding contaminated
soils.

e RAO No. 7—Prevent direct human
contact (trespassers, adult recreators,
and child recreators) with slag pile
material with toxicity characteristic
leaching procedure lead concentrations
greater than 5 milligrams per liter and
handle as hazardous waste in
accordance with all applicable federal,
state, and local regulations.

¢ RAO No. 8—Prevent migration of
contaminants to deeper soils and
ground water through the former onsite
water supply well and from the existing
buildings, slabs, sump, and trash.

Because there are no Federal or State
cleanup standards for soil
contamination, the EPA established the
RAO cleanup levels (CLs) based on the
baseline risk assessment to reduce the
excess noncancer risk associated with
exposure to contaminated wastes, the
excess risk of exceeding 10 ug/dL blood
lead level, and the potential for
migration of contaminants into the
ground water. The CL for antimony was
established as 150 milligrams per
kilogram (mg/kg), and the CL for lead
was established as 500 mg/kg.

The major components of the original
remedy were:

1. Stabilization—Approximately 1300
cubic yards (yd?3) of hazardous waste
would be excavated and stabilized. The
material would be stabilized until
sampling verified that it no longer
exceeded TCLP for lead. After
verification, the waste would be
disposed offsite at a Resource
Conservation and Recovery Act (RCRA)
regulated Subtitle D facility.

2. ACM—Materials would be
consolidated onsite, contained, and
transported offsite to a disposal facility
licensed to accept ACM. Methods to
control airborne dispersion of asbestos
would be implemented during
remediation. The estimated total volume
of material was 22 yd3.

3. UST—The UST, its contents, and
the surrounding petroleum wastes
would be characterized during the
remedial design to determine whether
the contents would be cleaned up under
CERCLA or Oil Pollution Act authority.
The surrounding polychlorinated
biphenyl contaminated soils would be
removed and disposed offsite in
accordance with federal, state, and local
regulations. The total volume of tank
contents was estimated at 5,000 gallons.
The volume of associated contaminated
soil was included in the soil/sediment
estimated volume of 15,000 yd3.

4. Building debris and water supply
well—The onsite well would be plugged
and abandoned in accordance with
federal, state, and local regulations.
Portions of the Site would be cleared,
where necessary, and the existing
buildings and foundations would be
demolished, removed and disposed
offsite.

5. Soil/sediment—Approximately
15,000 yd3 of lead and antimony
contaminated soil and sediment would
be excavated and disposed offsite in a
RCRA Subtitle D facility.

6. Air Monitoring—During remedial
action, efforts would be made to control
dust and run-off to limit the amount of
materials that may migrate to a potential
receptor. Air monitoring would be
conducted during times of remediation

to ensure that control measures are
working to regulate Site emissions.

7. Short-term monitoring—Monitoring
of the surface water and ground water
during remedial action may be
necessary to ensure that run-off control
measures are working.

Explanation of Significant Differences
(ESD) Dated September 28, 2004

The EPA issued the ESD on
September 28, 2004, to document post-
ROD changes. Post-ROD negotiations
between EPA and KCS indicated that
the use of stabilization may not be the
most efficient and cost effective method
for addressing the slag waste. In
addition, post-ROD discussions between
the city and the community resulted in
changing the proposed future Site reuse
from recreational to industrial. Based on
this information, EPA issued an ESD in
September 2004 to document future Site
use as industrial and to include a
contingency remedy for the hazardous
waste.

This new information significantly
changed a component of the selected
remedy and added a contingency
remedy; however, it did not
fundamentally alter the overall cleanup
approach, which was stabilization and
offsite disposal. The change in land use
required revisions to the risk
assessment, which in turn revised the
soil/sediment CLs, the estimated waste
volume to be addressed, and the
estimated remedial costs. This change
also required future operation and
maintenance (O&M) activities, Five-year
Reviews, and Institutional Controls
(ICs).

The Revised RAOs for the Site
included:

e RAO No. 1—Prevent direct human
contact (pregnant adult woman worker)
with surface soils and waste piles
containing lead at concentrations that
would result in a greater than 5 percent
chance that a fetus’s blood lead value
would exceed 10 pg/dL.

¢ RAO No. 2—Prevent direct human
contact (adult workers) with surface
soils containing antimony at
concentrations which have a hazard
index greater than 1.

¢ RAO No. 3—Prevent direct human
contact with asbestos containing
material at concentrations greater than 1
percent by weight.

¢ RAO No. 4—Prevent direct contact
with the underground storage tank, its
contents, and surrounding contaminated
soils.

e RAO No. 5—Prevent direct human
contact (pregnant adult woman worker
and adult workers) with slag pile
material with toxicity characteristic
leaching procedure lead concentrations
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greater than 5 milligrams per liter and
handle as hazardous waste in
accordance with all applicable federal,
state, and local regulations.

e RAO No. 6—Prevent migration of
contaminants to deeper soils and
ground water through the former onsite
water supply well and from the existing
buildings, slabs, sump, and trash.

The EPA established the RAO CLs
based on the revised baseline human
health risk assessment for an industrial
reuse scenario to reduce the excess
noncancer risk associated with exposure
to contaminated wastes and the excess
risk of exceeding 10 pg/dL blood lead
level. The CL for antimony was
established as 820 mg/kg, and the CL for
lead was established as 1400 mg/kg.
During this time, the LDEQ conducted
a Site-specific evaluation of the leaching
data and determined that soil data did
not exceed the calculated Site-specific
CL for protection of ground water. As a
result, it was removed as a cleanup
criteria for the Site.

The major components of the 2004
ESD were:

1. Stabilization—Approximately 1300
yd3 of hazardous waste would be
excavated and stabilized. The material
would be stabilized until sampling
verified that it no longer exceeded TCLP
for lead. After verification, the waste
would be disposed offsite at a RCRA
regulated Subtitle D facility.

2. ACM—Materials would be
consolidated onsite, contained, and
transported offsite to a disposal facility
licensed to accept ACM. Methods to
control airborne dispersion of asbestos
would be implemented during
remediation. The estimated total volume
of material was 22 yd.3

3. UST—The UST, its contents, and
the surrounding petroleum wastes
would be characterized during the
remedial design to determine whether
the contents would be cleaned up under
CERCLA or Oil Pollution Act authority.
The surrounding polychlorinated
biphenyl contaminated soils would be
removed and disposed offsite in
accordance with federal, state, and local
regulations. The total volume of tank
contents was estimated at 5,000 gallons.

4. Building debris and water supply
well—The onsite well would be plugged
and abandoned in accordance with
federal, state, and local regulations.
Portions of the Site would be cleared,
where necessary, and the existing
buildings and foundations would be
demolished, removed and disposed
offsite.

5. Soil/sediment—Approximately
1,766 yd3 of lead and antimony
contaminated soil and sediment would

be excavated and disposed offsite in a
RCRA Subtitle D facility.

6. Air Monitoring—During remedial
action, efforts would be made to control
dust and run-off to limit the amount of
materials that may migrate to a potential
receptor. Air monitoring would be
conducted during times of remediation
to ensure that control measures are
working to regulate Site emissions.

7. O&M and ICs—The implementation
of ICs and O&M would be necessary to
restrict land use and ensure
protectiveness.

8. Five-Year Reviews—Because
hazardous substances would remain on
the Site above levels that allow for
unlimited use and unrestricted
exposure, reviews of the remedy would
be conducted no less than every five
years to ensure that the remedy
functions as designed, and remains
protective of human health and the
environment.

9. Contingency Remedy—Excavation
and Offsite Disposal was added as a
contingency for the hazardous waste.
The implementation of this contingency
was dependent on the completion of a
treatability analysis of the stabilization
process.

Explanation of Significant Differences
Dated January 2, 2008

As part of the Consent Decree
negotiations and remedial design
activities, the PRP, through a treatability
evaluation, researched and reviewed
options related to stabilization of the
slag waste. Information gathered during
the treatability evaluation was
submitted by KCS in a letter dated
September 13, 2007. The evaluation
supported the use of the contingency
remedy documented in the 2004 ESD as
being a more efficient and cost effective
approach for remediation of the
hazardous slag waste. Therefore, the
2008 ESD was issued to document the
information that significantly changed a
component of the selected remedy and
to invoke the Contingency Remedy as
outlined in the 2004 ESD. The
contingency remedy, Excavation and
Offsite Disposal, included the removal
of the 1,300 yd3 of hazardous slag waste
from the Site with subsequent offsite
disposal in a hazardous waste landfill.
All other components of the remedy
remain unchanged.

The major components of the 2008
ESD were:

1. Hazardous Waste—Approximately
1300 yd? of hazardous waste would be
excavated and disposed offsite at a
RCRA regulated Subtitle C facility.

2. ACM—Materials would be
consolidated onsite, contained, and
transported offsite to a disposal facility

licensed to accept ACM. Methods to
control airborne dispersion of asbestos
would be implemented during
remediation. The estimated total volume
of material was 22 yd3.

3. UST—The UST, its contents, and
the surrounding petroleum wastes
would be characterized during the
remedial design to determine whether
the contents would be cleaned up under
CERCLA or Oil Pollution Act authority.
The surrounding polychlorinated
biphenyl contaminated soils would be
removed and disposed offsite in
accordance with federal, state, and local
regulations. Total volume of tank
contents was estimated at 5,000 gallons.

4. Building debris and water supply
well—The onsite well would be plugged
and abandoned in accordance with
federal, state, and local regulations.
Portions of the Site would be cleared,
where necessary, and the existing
buildings and foundations would be
demolished, removed and disposed
offsite.

5. Soil/sediment—Approximately
1,766 yd? of lead and antimony
contaminated soil and sediment would
be excavated and disposed offsite in a
RCRA Subtitle D facility.

6. Air Monitoring—During remedial
action, efforts would be made to control
dust and run-off to limit the amount of
materials that may migrate to a potential
receptor. Air monitoring would be
conducted during times of remediation
to ensure that control measures are
working to regulate Site emissions.

7. O&M and ICs—The implementation
of ICs and O&M would be necessary to
restrict land use and ensure
protectiveness.

8. Five-Year Reviews—Because
hazardous substances would remain on
the Site above levels that allow for
unlimited use and unrestricted
exposure, reviews of the remedy would
be conducted no less than every five
years to ensure that the remedy is
functioning as designed, and remains
protective of human health and the
environment.

Explanation of Significant Differences
Dated November 9, 2009

This ESD documented the results
from the remedial action activities for
the Site that support the Site’s
unlimited use and unrestricted exposure
scenario. Overall Site excavation and
offsite disposal activities resulted in the
removal of contaminated media to levels
below the established CLs for the
recreational/residential scenario.
Because the Site meets unlimited use
and unrestricted exposure, the ESD
removed the ICs, O&M, and five-year
reviews as components of the overall
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Site remedy documented in the 2004
ESD and the 2008 Contingency ESD.

Response Actions

The Consent Decree between EPA and
KCS was entered by the court on
January 14, 2008. A notice to proceed
was issued to the KCS on January 22,
2008. The Site RD/RA was completed as
an EPA enforcement-lead project with
LDEQ acting as the supporting agency,
and KCS performing the work. The final
Remedial Design and Implementation
Work Plan was submitted by KCS on
February 21, 2008, and was accepted by
the Agencies as final on February 28,
2008.

Prior to implementing the response
actions, a Louisiana-licensed asbestos
abatement contractor completed a
survey of and sampled potential ACM
on January 28, 2008. Following receipt
of the results of the asbestos sampling
program, a second more local licensed
contractor filed the required notification
form on February 19, 2008, completed
the abatement work on March 5, 2008,
and disposed of 30 yd3 on March 7,
2008.

The KCS construction contractor
mobilized personnel, equipment and
operations trailers to the Site on
February 25, 2008. Between March 5
and 14, 2008, the areas of interest (AOIs)
and slag piles were identified and
marked. From March 14 through May
20, 2008, clearing and grubbing, soil
excavation, slag removal, confirmation
sampling, backfilling, and seeding
activities were completed.

A preliminary project closeout
meeting/Site walk was held on May 10,
2008, by EPA, LDEQ, and KCS. A punch
list was created at that time. KCS
completed hydroseeding, water system
construction, and punch list items
between May 11 and 20, 2008, along
with a pre-final inspection with EPA
and LDEQ on May 14, 2008. A formal
Site closeout walk with the same parties
was conducted on June 17, 2008. No
additional punch list items were
identified.

While performing Site remedial
activities, KCS determined that minimal
effort and cost would be required to
address Site contamination to levels
well below the CLs established for lead
and antimony under an industrial
scenario as described in the 2004 ESD.
KCS was back at the Site on July 9,
2008, collecting soil samples from
locations identified in the Remedial
Investigation with lead concentrations
between 500 mg/kg and 1400 mg/kg. In
addition, KCS collected confirmation
soil samples within AOIs that were
excavated to native clay visually, to
establish that lead concentrations were

below 500 mg/kg. A single sample
location south of the drainage ditch was
above the unrestricted use standard of
500 mg/kg. KCS remobilized to the Site
on August 18, 2008, to complete
excavation of this area. Using visual
removal as the criteria, contamination
was excavated from approximately 0.9
acres followed by the collection of
confirmation samples. The excavation
area was backfilled and seeded. EPA
and KCS conducted a final Site walk of
the south supplemental excavation on
August 22, 2008. This supplemental
work was completed on August 24,
2008. The Preliminary Close Out Report
was signed on September 3, 2008,
documenting the completion of onsite
construction.

Review of the draft remedial action
report noted that an area along the
southern boundary, just north of the
canal may not have been fully
addressed. On May 15, 2009, EPA and
KCS performed a Site inspection to
verify whether field activities were
completed in this area. Visual
inspection of the area confirmed that
additional excavation would be
required.

KCS mobilized to the Site during the
week of May 25, 2009, and began
clearing the canal bank. Excavation of
contaminated soil and slag began during
the week of June 1, 2009, and was
completed on June 23, 2009. EPA and
LDEQ were onsite June 23, 2009, to
conduct a Site inspection with KCS.
Seeding of the canal bank was
completed on July 2, 2009, and later
inspected jointly by LDEQ and KCS on
July 22, 2009. During the inspection, it
was noted that significant erosion had
taken place due to heavy rains. These
areas were repaired with riprap and
inspected by KCS and LDEQ on August
25, 2009.

Details related to the remedial action
are found in the final Ruston Foundry
Superfund Site Remediation Report
dated March 9, 2009, and the Ruston
Foundry Superfund Site Remediation
Report Addendum dated September 10,
2009.

After completion and acceptance of
the final remedial action documents, the
final Close Out Report for the was
finalized on January 29, 2010,
documenting completion of remedial
action activities.

Cleanup Goals

The quality assurance/quality control
(QA/QC) program for the Site was
conducted in accordance with the work
plan prepared to implement the
remedial action construction activities.
The EPA, in conjunction with LDEQ,
conducted regular oversight throughout

the implementation of the remedial
action, reviewed and commented on all
project plans for the Site, and
participated in the Pre-final and Final
Construction Inspections.

The quality assurance project plan
incorporated EPA and State comments
and requirements. The EPA and LDEQ
reviewed the remedial action
construction work for compliance with
QA/QC protocols. Construction
activities at the Site were determined to
be consistent with the ROD, ESDs, and
the Remedial Design and
Implementation Work Plan and
specifications. Deviations or non-
adherence to QA/QC protocols or
specifications were properly
documented and resolved.

All monitoring equipment was
calibrated and operated in accordance
with the manufacturer’s instructions
and protocols established in the quality
assurance project plan. During
sampling, equipment was properly
decontaminated prior to each use. The
EPA analytical methods and contract
laboratory program-like procedures and
protocols were used for all confirmation
and monitoring samples for soil and air
analyses during the RA using a private
laboratory contracted by the PRP. Air
sample analyses followed EPA protocols
in the Compendium of Methods for the
Determination of Toxic Compounds in
Ambient Air. The EPA and the State
determined that analytical results were
accurate to the degree needed to assure
satisfactory execution of the RA.

Monitoring activities implemented
during 2008 and 2009 remedial action
are presented in the following
paragraphs.

1. ACM—A Louisiana-licensed
asbestos abatement contractor visually
identified building debris that
potentially contained asbestos. The
contractor collected 6 samples of
building debris material and mapped
the area around the former foundry
building where the debris was located.
Asbestos was positively identified in
three samples, two of cement board
building debris and one of black
flashing building debris. The ACM was
localized about the former foundry
building with no evidence of burial.
Prior to excavation activities, the ACM
debris was consolidated onsite,
contained, and transported offsite to a
disposal facility licensed to accept
ACM. Methods to control airborne
dispersion of asbestos were
implemented during remediation. The
final total volume of material disposed
offsite was 30 yd3. After removal of the
ACM, the underlying soil within the
ACM area was incorporated into the
overall slag and soil excavation areas. At
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a minimum, 6 inches of soil were
removed during remediation, and the
area was backfilled with clean fill upon
completion.

2. Slag—Slag piles were visually
identified, outlined and surveyed. Slag
was either handpicked and moved with
wheelbarrows or shoveled using heavy
equipment. After removal of the slag,
the underlying soil was incorporated
into the overall soil excavation areas. At
a minimum 6 inches of soil were
removed during remediation, and the
area was backfilled with clean fill upon
completion. Approximately 745.94 tons
of hazardous waste from the northern
portion and 45 yd? of hazardous waste
from the canal bank were excavated and
shipped to a permitted RCRA hazardous
waste landfill.

3. UST—The UST was found about 2
feet below ground level with an
approximate 500-gallon capacity. The
UST was filled with soil and a few
gallons of rainwater. No staining was
evident in the surrounding soil;
however, the rainwater had a
petroleum-like odor. Two soil samples
were collected from the base of the
excavation area and analyzed for total
petroleum hydrocarbons by EPA
Method 8015 diesel range organics and
kerosene. Results were below LDEQ
UST standards. The UST was
decontaminated and disposed offsite.
The surrounding soil was incorporated
into the overall soil excavation areas.

4. Water Supply Well—All 5 onsite
monitoring wells, designated MW-1
through MW-5, were closed by a
licensed Louisiana contractor in
accordance with LDEQ State
requirements.

5. Building Debris—The concrete
slabs were broken with jackhammers,
stockpiled with the excavator, and
pressure washed to remove loose soil.
After decontamination, an estimated
550 yd3 of concrete was transported
offsite and donated to a local concrete
recycler. All other domestic trash
dumped on the property was removed
and disposed offsite. Remnants of four
remaining structures and a large amount
of miscellaneous scrap metal were
consolidated into piles, power washed,
and loaded onto trailers. Approximately
43 tons of steel and other metal debris
were recycled.

6. Confirmation Samples—
Approximately 7,220 yd3 [6,140 yd3
from the northern portion, 1069.5 tons
(713 yd3) from the southern portion, and
550 tons (367 yd?) from the canal bank]
of lead and antimony contaminated soil
and sediment were excavated and
disposed offsite in a RCRA Subtitle D
facility. Excavation progressed to the
underlying native clay with depths

ranging from 6 inches to 4 ft below
original ground surface.

Five-point composites were collected
from 25 by 25-foot grids used across the
northern portion of the property. These
grid locations were supplemented with
six additional confirmation sample
locations in areas where soil and slag
locations overlapped. The southern
portion of the property was sampled
based on sample locations from the RI
and the estimated location of the
historic foundry building footprint. All
confirmation sample results show levels
of lead and antimony to be less than the
CLs required for unlimited use and
unrestricted exposure as determined by
the Site-specific risk assessment. Lead
concentrations are less than 500 mg/kg,
with the highest concentration left
onsite at 342 mg/kg, and antimony
concentrations are less than 150 mg/kg,
with the highest concentration left
onsite at 18.9 mg/kg. The concentrations
are consistent with accepted unlimited
use and unrestricted exposure scenarios.
In addition, identified ACM, hazardous
waste (slag), and the UST were removed
and disposed offsite.

7. Backfill—Six (6) composite samples
were taken of the stockpiled native clay
placed on the adjacent KCS property by
the city of Alexandria during drainage
ditch construction. Two (2) composite
samples were collected from an offsite
borrow source used for backfill during
the 2008 and 2009 remedial activity. All
samples were analyzed for RCRA
metals. Results were consistent with
background, and specifically met the
CLs for lead and antimony.
Approximately 9,185 yd3 of backfill
(7,800 yd? on the northern portion,
1,185 yd?3 on the southern portion, and
200 yd? on the canal bank) were used
to fill excavation areas and grade the
Site for proper drainage.

8. Air—During remedial action, efforts
were made to control dust and run-off
to limit the amount of materials that
may migrate to a potential receptor.
Work areas were continually wetted
down to control potential dust
emissions. Air monitoring was
conducted during times of remediation
upgradient, downgradient, and within
the excavation areas as well as on
personnel working within the exclusion
zone. Air monitoring results did not
exceed the Site-specific action levels for
lead, antimony, or total suspended
particulates.

Based on Site construction activity
and subsequent confirmation sampling,
all remedial action objectives have been
met as well as the criteria for unlimited
use and unrestricted exposure. The
excavation areas were backfilled with
suitable materials meeting Site-specific

CLs, graded for proper drainage, and
seeded.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Throughout the Site’s history, the
community has been interested and
involved with Site activity. The EPA has
kept the community and other
interested parties updated on Site
activities through informational
meetings, fact sheets, and public
meetings. The EPA worked closely with
the local Lower Third Neighborhood
Group. Documents in the deletion
docket which EPA relied on for
recommendation of the deletion from
the NPL are available to the public in
the information repositories.

Determination That the Site Meets the
Criteria for Deletion in the NCP

The NCP [40 CFR 300.425(e)] states
that a site may be deleted from the NPL
when no further response action is
appropriate. EPA, in consultation with
the State of Louisiana, has determined
that all appropriate response action
under CERCLA has been implemented,
and no further response action by the
PRP is appropriate.

V. Deletion Action

The EPA, with concurrence of the
State of Louisiana, through the LDEQ,
has determined that all appropriate
response actions under CERCLA, have
been completed. Therefore, EPA is
deleting the Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking it without prior publication. This
action will be effective July 13, 2010
unless EPA receives adverse comments
by June 14, 2010. If adverse comments
are received within the 30-day public
comment period, EPA will publish a
timely withdrawal of this direct final
notice of deletion before the effective
date of the deletion, and it will not take
effect. EPA will prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.
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Dated: April 29, 2010.
Lawrence E. Starfield,
Deputy Regional Administrator, Region 6.
m For the reasons set out in this

document, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

m 1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

APPENDIX B—[AMENDED]

m 2. Table 1 of Appendix B to part 300
is amended by removing the entry
“Ruston Foundry, Alexandria, LA.”
[FR Doc. 2010-11306 Filed 5-13-10; 8:45 am]

BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket Nos. 07-294; 06—121; 02-277;
04-228, MM Docket Nos. 01-235; 01-317;
00-244; FCC 10-49]

Promoting Diversification of
Ownership in the Broadcasting
Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction and
correcting amendments.

SUMMARY: The Federal Communications
Commission published in the Federal
Register of May 16, 2008 (73 FR 28361),
a Report and Order concerning steps the
Commission took to increase
participation in the broadcasting
industry by new entrants and small
businesses, including minority- and
women-owned business. This document
corrects the Report and Order by
substituting the word “ethnicity” for
“gender” in explaining the requirements
for broadcasters to certify that their
advertising contracts do not
discriminate on the basis of race or
ethnicity and that such contracts
contain nondiscrimination clauses. In
this document, the FCC also corrects the
rules in 47 CFR 73.3555 and 73.5008
published at 73 FR 28361, May 16,
2008, related to steps the Commission
took to increase participation in the
broadcasting industry by eligible
entities, including minority- and
women-owned businesses.

DATES: The amendments to 47 CFR
73.3555 and 73.5008 in this rule are

effective May 14, 2010, and Form

303-S will become effective 30 days
after the Commission publishes a
document in the Federal Register
announcing approval by the Office of
Management and Budget.

FOR FURTHER INFORMATION CONTACT:
Amy Brett, (202) 418-2703.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Erratum, FCC 10-49, adopted March 29,
2010 and released March 29, 2010. In
FR Doc. E8—11039 the Federal
Communications Commission
published a Report and Order in the
Federal Register of May 16, 2008 (73 FR
28361) in FCC 07-217.

On page 28364, in the first column,
paragraph 11, the Commission
inadvertently used the word “gender”
instead of “ethnicity.” This document
corrects that error and revises the
language to read as follows:

The Commission finds that discriminatory
practices have no place in broadcasting and
concludes that it is appropriate for the
Commission to require broadcasters renewing
their licenses to certify that their advertising
contracts do not discriminate on the basis of
race or ethnicity and that such contracts
contain nondiscrimination clauses.

Also, in this document the
Commission amends Note 2(i) of 47 CFR
73.3555 and 47 CFR 73.5008(c),
published at 73 FR 28361, May 16,
2008, so the rules accurately reflect the
Commission’s intent.

Need for Correction

As published, the final regulations
contain inadvertent errors which need
to be corrected.

List of Subjects in 47 CFR Part 73
Radio, Television.

Federal Communications Commission.
Bulah Wheeler,
Acting Associate Secretary.
m Accordingly, 47 CFR part 73 is
corrected by making the following
correcting amendments:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73

continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334, 336,

and 339.

m 2. Revise paragraph i. of Note 2 to

§73.3555, to read as follows:

§73.3555 Multiple ownership.
* * * * *

i.1. Notwithstanding paragraphs e.
and f. of this Note, the holder of an
equity or debt interest or interests in a
broadcast licensee, cable television

system, daily newspaper, or other media
outlet subject to the broadcast multiple
ownership or cross-ownership rules
(“interest holder”) shall have that
interest attributed if:

A. The equity (including all
stockholdings, whether voting or
nonvoting, common or preferred) and
debt interest or interests, in the
aggregate, exceed 33 percent of the total
asset value, defined as the aggregate of
all equity plus all debt, of that media
outlet; and

B.(i) The interest holder also holds an
interest in a broadcast licensee, cable
television system, newspaper, or other
media outlet operating in the same
market that is subject to the broadcast
multiple ownership or cross-ownership
rules and is attributable under
paragraphs of this note other than this
paragraph i.; or

(ii) The interest holder supplies over
fifteen percent of the total weekly
broadcast programming hours of the
station in which the interest is held. For
purposes of applying this paragraph, the
term, “market,” will be defined as it is
defined under the specific multiple
ownership rule or cross-ownership rule
that is being applied, except that for
television stations, the term “market,”
will be defined by reference to the
definition contained in the local
television multiple ownership rule
contained in paragraph (b) of this
section.

2. Notwithstanding paragraph i.1. of
this Note, the interest holder may
exceed the 33 percent threshold therein
without triggering attribution where
holding such interest would enable an
eligible entity to acquire a broadcast
station, provided that:

i. The combined equity and debt of
the interest holder in the eligible entity
is less than 50 percent, or

ii. The total debt of the interest holder
in the eligible entity does not exceed 80
percent of the asset value of the station
being acquired by the eligible entity and
the interest holder does not hold any
equity interest, option, or promise to
acquire an equity interest in the eligible
entity or any related entity. For
purposes of this paragraph i.2, an
“eligible entity” shall include any entity
that qualifies as a small business under
the Small Business Administration’s
size standards for its industry grouping,
as set forth in 13 CFR 121.201, at the
time the transaction is approved by the
FCC, and holds:

A. 30 percent or more of the stock or
partnership interests and more than 50
percent of the voting power of the
corporation or partnership that will own
the media outlet; or
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B. 15 percent or more of the stock or
partnership interests and more than 50
percent of the voting power of the
corporation or partnership that will own
the media outlet, provided that no other
person or entity owns or controls more
than 25 percent of the outstanding stock
or partnership interests; or

C. More than 50 percent of the voting
power of the corporation that will own
the media outlet if such corporation is
a publicly traded company.

* * * * *
m 3. Section 73.5008 is amended by
revising paragraph (c) to read as follows:

§73.5008 Definitions applicable for
designated entity provisions.
* * * * *

(c)(1) An attributable interest in a
winning bidder or in a medium of mass
communications shall be determined in
accordance with §73.3555 and Note 2 to
§ 73.3555. In addition, any interest held
by an individual or entity with an
equity and/or debt interest(s) in a
winning bidder shall be attributed to
that winning bidder for purposes of
determining its eligibility for the new
entrant bidding credit, if the equity
(including all stockholdings, whether
voting or nonvoting, common or
preferred) and debt interest or interests,
in the aggregate, exceed thirty-three (33)
percent of the total asset value (defined
as the aggregate of all equity plus all
debt) of the winning bidder.

(2) Notwithstanding paragraph (c)(1)
of this section, where the winning
bidder is an eligible entity, the
combined equity and debt of the interest
holder in the winning bidder may
exceed the 33 percent threshold therein
without triggering attribution, provided
that:

(i) The combined equity and debt of
the interest holder in the winning
bidder is less than 50 percent, or

(ii) The total debt of the interest
holder in the winning bidder does not
exceed 80 percent of the asset value of
the winning bidder and the interest
holder does not hold any equity interest,
option, or promise to acquire an equity
interest in the winning bidder or any
related entity. For purposes of
paragraph (c)(2) of this section, an
“eligible entity” shall include any entity
that qualifies as a small business under
the Small Business Administration’s
size standards for its industry grouping,
as set forth in 13 CFR 121.201, at the
time the transaction is approved by the
FCC, and holds:

(A) 30 percent or more of the stock or
partnership interests and more than 50
percent of the voting power of the
corporation or partnership that will own
the media outlet; or

(B) 15 percent or more of the stock or
partnership interests and more than 50
percent of the voting power of the
corporation or partnership that will own
the media outlet, provided that no other
person or entity owns or controls more
than 25 percent of the outstanding stock
or partnership interests; or

(C) More than 50 percent of the voting
power of the corporation that will own
the media outlet if such corporation is
a publicly traded company.

[FR Doc. 201011161 Filed 5-13-10; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 97
[WT Docket No. 10-62; FCC 10-38]

Amateur Service Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document revises the
Amateur Radio Service rules to make
certain non-substantive revisions to
these rules. The rules are necessary to
amend the amateur service rules or
conform them to prior Commission
decisions. The effect of this action is to
enhance the usefulness of the amateur
service rules by making them conform
with other Commission rules, thereby
eliminating licensee confusion when
applying the rules to amateur service
operations.

DATES: Effective July 13, 2010.

FOR FURTHER INFORMATION CONTACT:
William T. Cross, Mobility Division,
Wireless Telecommunications Bureau,
at (202) 418-0680, or TTY (202) 418—
7233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order
(Order), adopted March 11, 2010, and
released March 16, 2010. The full text
of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text may be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, D.C.
20554. The full text may also be
downloaded at: http://www.fcc.gov.
Alternative formats are available to
persons with disabilities by sending an
e-mail to fcc504@fcc.gov or by calling
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

1. By this action, we are amending the
amateur service rules to revise 47 CFR
97.313(c) to limit Novice Class operators
and Technician Plus Class operators to
two hundred watts peak envelope
power when these licensees are the
control operator of a station transmitting
in the segments of the 80, 40, 15, and
10 meter bands in which they may
control an amateur station.

2. Also, by this action, we are also
amending the amateur service rules to
revise 47 CFR 97.301 and 97.303 related
to the 40m, 60 m, 70 cm, and 9 cm
bands to conform to the Table of
Frequency Allocations in part 2 of our
rules, and to references within the
relevant sections of our rules. We also
revise the frequency sharing
requirements in 47 CFR 97.303 to limit
the summary to those frequency bands
that are allocated to the amateur service
on a secondary basis, and to present the
requirements more clearly.

3. In addition, we move transmitter
power limit information that applies to
stations transmitting a spread spectrum
emission from 47 CFR 97.303(s) to 47
CFR 97.313, Transmitter power
standards. Finally, we amend 47 CFR
97.103(c) to delete the cross-reference to
47 CFR 0.314(x), which was removed in
1999; and we remove the entry “1260—
1270 MHz” from 47 CFR 97.207(c),
which lists the frequency bands
authorized to amateur space stations,
because footnote 5.282 to the Table
limits the use of that segment to earth
station transmissions.

4. In the Order, we amend the
amateur service rules to conform them
to previous Commission decisions. The
amended rules apply exclusively to
individuals who are licensees in the
Amateur Radio Service. Such
amendments are in the public interest
because they will clarify and conform
the amateur service rules to other parts
of the Commission’s rules and previous
decisions. The rule changes do not
result in any mandatory change in
manufactured amateur radio equipment
or have any impact on business entities
because such entities are not eligible for
licensing in the amateur service.
Therefore, we certify that the rules
reflected in this Order will not have a
significant economic impact on a
substantial number of small entities.

5. The amended rules are set forth
below, effective July 13, 2010.

6. This Order and the rule
amendments are issued under the
authority contained in 47 U.S.C. 154(i)
and (j), 303(r) and 403.

7. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, SHALL SEND a
copy of this Order, including the Initial
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and Final Regulatory Flexibility
Certifications, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 97
Radio.

Marlene H. Dortch,
Secretary, Federal Communications
Commission.

Final Rules

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 97 as
follows:

PART 97—AMATEUR RADIO SERVICE

m 1. The authority citation for part 97
continues to read as follows:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303. Interpret or
apply 48 Stat. 1064—1068, 1081-1105, as
amended; 47 U.S.C. 151-155, 301-609,
unless otherwise noted.

m 2. Section 97.103 is amended by
revising paragraph (c) to read as follows:

§97.103 Station licensee responsibilities.
* * * * *

(c) The station licensee must make the
station and the station records available
for inspection upon request by an FCC
representative.

m 3. Section 97.207 is amended by
revising paragraph (c)(2) to read as
follows:

§97.207 Space station.
* * * * *

(C] * % %

(2) The 7.0-7.1 MHz, 14.00-14.25
MHz, 144-146 MHz, 435-438 MHz,

2400-2450 MHz, 3.40-3.41 GHz, 5.83—
5.85 GHz, 10.45-10.50 GHz, and 24.00—
24.05 GHz segments.

* * * * *

m 4. Section 97.301 is revised to read as
follows:

§97.301 Authorized frequency bands.

The following transmitting frequency
bands are available to an amateur
station located within 50 km of the
Earth’s surface, within the specified ITU
Region, and outside any area where the
amateur service is regulated by any
authority other than the FCC.

(a) For a station having a control
operator who has been granted a
Technician, Technician Plus, General,
Advanced, or Amateur Extra Class
operator license, who holds a CEPT
radio amateur license, or who holds any
class of IARP:

Wavelength band ITU ITU region 2 ITU region 3
region Sharing requirements see
1 .303
VHF MHz MHz (paragraph)
MHz
B M i | e 50-54 ..o, 50-54 ..o, (a)
2 M e 144— | 144148 oo, 144-148 ..o (@), (k)
146.
.......... 219-220 )
.......... 222-225 (a)
UHF MHz MHz MHz
430440 oo 420-450 ...ooooeieeeeeeen 430-440 ....ooviieeee (a), (b), (m)
........................................... 902-928 .....ociieiireerieee | e seeeeeeeens | (@), (D), (€), (D)
1240-1300 1240-1300 1240-1300 ...ooovvveieneene (b), (d), (o)
2300-2310 2300-2310 2300-2310 .... e | (d), (P)
2390-2450 2390-2450 2390-2450 ....ccovrverieriienene (d), (e), (p)
GHz GHz GHz
3.3-3.5 3.3-35 (a), (b), (), (@)
5.650-5.850 5.650-5.925 5.650-5.850 (a), (b), (e), (r)
10.0-10.5 10.0-10.5 10.0-10.5 (a), (b), (k)
24.00-24.25 24.00-24.25 24.00-24.25 (b), (d), (e)
GHz GHz GHz
47.0-47.2 47.0-47.2 47.0-47.2
76-81 76-81 76-81 (c), (f), (s)
122.25-123.00 122.25-123.00 122.25-123.00 (e), (1)
134-141 134-141 134-141 (c), ()
241-250 241-250 241-250 (c), (e), ()
Above 275 Above 275 Above 275 (f)

(b) For a station having a control
operator who has been granted an

Amateur Extra Class operator license,
who holds a CEPT radio amateur

license, or who holds a Class 1 IARP
license:

Wavelength band ITU region 1 ITU region 2 ITU region 3 Sharing requirements see § 97.303
MF KHz KHz kHz (paragraph)
160 M e 1810-1850 18002000 1800-2000 (@), (c), (9)
HF MHz MHz MHz
80 M oo 3.500-3.600 3.500-3.600 3.500-3.600 (a)
T5M e 3.600-3.800 3.600-4.000 3.600-3.900 (a)
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HF MHz MHz MHz
See §97.303(h) (h)
7.000-7.200 7.000-7.300 7.000-7.200 (i)
10.100-10.150 10.100-10.150 10.100-10.150 1)

14.000-14.350
18.068-18.168
21.000-21.450
24.890-24.990
28.000-29.700

14.000-14.350
18.068-18.168
21.000-21.450
24.890-24.990
28.000-29.700

14.000-14.350
18.068-18.168
21.000-21.450
24.890-24.990
28.000-29.700

(c) For a station having a control
operator who has been granted an
operator license of Advanced Class:

Wavelength band ITU region 1 ITU region 2 ITU region 3 Sharing requirements see
§97.303
MF kHz kHz kHz (Paragraph)
160 M i 1810-1850 ....cceevvvvveenene 1800—2000 ......cocvvvvevrennne 1800—2000 ......ccceevvvrueenenne (a), (¢), (9)

HF MHz MHz MHz
3.525-3.600 ... 3.525-3.600 . 3.525-3.600 .. (a)
3.700-3.800 3.700-4.000 ........ 3.700-3.900 .. (a)
..................... .. | See §97.303(h) ... (h)
7.025-7.200 ....... .| 7.025-7.300 ........ 7.025-7.200 .. (i)

28.000-29.700

10.100-10.150 ...
14.025-14.150 ...
14.175-14.350 ...
18.068-18.168 ...
21.025-21.200 ...
21.225-21.450 ...
24.890-24.990 ...

10.100-10.150 ....
14.025-14.150 ....
14.175-14.350 ....
18.068-18.168 ....
21.025-21.200 ....
21.225-21.450 ....
24.890-24.990 ....
28.000-29.700

10.100-10.150
14.025-14.150
14.175-14.350
18.068-18.168
21.025-21.200
21.225-21.450
24.890-24.990
28.000-29.700

(0

(d) For a station having a control
operator who has been granted an
operator license of General Class:

Wavelength band ITU region 1 ITU region 2 ITU region 3 Sharing requirements see
§97.303
MF kHz kHz kHz (paragraph)
160 M i 18101850 ...cccevvveeriene 18002000 .....coeevvevrueennene 18002000 .....covcvveveeennne (a), (c), (9)
HF MHz MHz MHz

3.5625-3.600 3.525-3.600 3.525-3.600 (a)

3.800-4.000 3.800-3.900 (a)

See §97.303(h) (h)
7.025-7.125 7.025-7.125 7.025-7.125 @i
7.175-7.200 7.175-7.300 7.175-7.200 @i
(

10.100-10.150
14.025-14.150
14.225-14.350
18.068-18.168
21.025-21.200
21.275-21.450
24.890-24.990
28.000-29.700

10.100-10.150
14.025-14.150
14.225-14.350
18.068-18.168
21.025-21.200
21.275-21.450
24.890-24.990
28.000-29.700

==

10.100-10.150
14.025-14.150
14.225-14.350
18.068-18.168
21.025-21.200
21.275-21.450
24.890-24.990
28.000-29.700

(e) For a station having a control
operator who has been granted an
operator license of Novice Class,

Technician Class, or Technician Plus

Class:
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Wavelength band ITU region 1 ITU region 2 ITU region 3 Sharing requirements see § 97.303
HF MHz MHz MHz (paragraph)
3.525-3.600 3.525-3.600 3.525-3.600 (a)
7.025-7.125 7.025-7.125 7.025-7.125 (i)
21.025-21.200 21.025-21.200 21.025-21.200
28.0-28.5 28.0-28.5 28.0-28.5
VHF MHz MHz MHz
ST 131 T B p S (@)
UHF MHz MHz MHz
23 CM evveeeeeeeeeeeeereeseen 1270-1295 1270-1295 1270-1295 (), (0)

m 5. Section 97.303 is revised to read as
follows:

§97.303 Frequency sharing requirements.

The following paragraphs summarize
the frequency sharing requirements that
apply to amateur stations transmitting
in the frequency bands specified in
§97.301 of this part. Each frequency
band allocated to the amateur service is
designated as either a secondary service
or a primary service. A station in a
secondary service must not cause
harmful interference to, and must accept
interference from, stations in a primary
service.

(a) Where, in adjacent ITU Regions or
sub-Regions, a band of frequencies is
allocated to different services of the
same category (i.e., primary or
secondary services), the basic principle
is the equality of right to operate.
Accordingly, stations of each service in
one Region or sub-Region must operate
so as not to cause harmful interference
to any service of the same or higher
category in the other Regions or sub-
Regions.

(b) Amateur stations transmitting in
the 70 cm band, the 33 cm band, the 23
cm band, the 9 cm band, the 5 cm band,
the 3 cm band, or the 24.05-24.25 GHz
segment must not cause harmful
interference to, and must accept
interference from, stations authorized by
the United States Government in the
radiolocation service.

(c) Amateur stations transmitting in
the 1900-2000 kHz segment, the 76—
77.5 GHz segment, the 78-81 GHz
segment, the 136—-141 GHz segment, or
the 241-248 GHz segment must not
cause harmful interference to, and must
accept interference from, stations
authorized by the United States
Government, the FCC, or other nations
in the radiolocation service.

(d) Amateur stations transmitting in
the 430-450 MHz segment, the 23 cm
band, the 3.3—-3.4 GHz segment, the
5.65—5.85 GHz segment, the 13 cm band,
or the 24.05-24.25 GHz segment, must

not cause harmful interference to, and
must accept interference from, stations
authorized by other nations in the
radiolocation service.

(e) Amateur stations receiving in the
33 cm band, the 2400-2450 MHz
segment, the 5.725-5.875 GHz segment,
the 1.2 cm band, the 2.5 mm band, or
the 244246 GHz segment must accept
interference from industrial, scientific,
and medical (ISM) equipment.

(f) Amateur stations transmitting in
the following segments must not cause
harmful interference to radio astronomy
stations: 3.332-3.339 GHz, 3.3458—
3.3525 GHz, 76-77.5 GHz, 78—-81 GHz,
136-141 GHz, 241-248 GHz, 275-323
GHz, 327-371 GHz, 388—424 GHz, 426—
442 GHz, 453-510 GHz, 623-711 GHz,
795-909 GHz, or 926—945 GHz. In
addition, amateur stations transmitting
in the following segments must not
cause harmful interference to stations in
the Earth exploration-satellite service
(passive) or the space research service
(passive): 275-277 GHz, 294-306 GHz,
316—334 GHz, 342-349 GHz, 363-365
GHz, 371-389 GHz, 416-434 GHz, 442—
444 GHz, 496-506 GHz, 546—-568 GHz,
624-629 GHz, 634-654 GHz, 659—661
GHz, 684-692 GHz, 730-732 GHz, 851—
853 GHz, or 951-956 GHz.

(g) Amateur stations transmitting in
the 1900-2000 kHz segment must not
cause harmful interference to, and must
accept interference from, stations
authorized by other nations in the fixed,
mobile except aeronautical mobile, and
radionavigation services.

(h) Amateur stations may only
transmit single sideband, suppressed
carrier (emission type 2K80J3E), upper
sideband on the channels 5332 kHz,
5348 kHz, 5368 kHz, 5373 kHz, and
5405 kHz. Amateur operators shall
ensure that their station’s transmission
occupies only 2.8 kHz centered at each
of these frequencies. Amateur stations
must not cause harmful interference to,
and must accept interference from,
stations authorized by:

(1) The United States Government, the
FCC, or other nations in the fixed
service; and

(2) Other nations in the mobile except
aeronautical mobile service.

(i) Amateur stations transmitting in
the 7.2-7.3 MHz segment must not
cause harmful interference to, and must
accept interference from, international
broadcast stations whose programming
is intended for use within Region 1 or
Region 3.

(j) Amateur stations transmitting in
the 30 m band must not cause harmful
interference to, and must accept
interference from, stations by other
nations in the fixed service. The
licensee of the amateur station must
make all necessary adjustments,
including termination of transmissions,
if harmful interference is caused.

(k) For amateur stations located in
ITU Regions 1 and 3: Amateur stations
transmitting in the 146—-148 MHz
segment or the 10.00-10.45 GHz
segment must not cause harmful
interference to, and must accept
interference from, stations of other
nations in the fixed and mobile services.

(1) In the 219-220 MHz segment:

(1) Use is restricted to amateur
stations participating as forwarding
stations in fixed point-to-point digital
message forwarding systems, including
intercity packet backbone networks. It is
not available for other purposes.

(2) Amateur stations must not cause
harmful interference to, and must accept
interference from, stations authorized
y(i) The FCC in the Automated
Maritime Telecommunications System
(AMTS), the 218-219 MHz Service, and
the 220 MHz Service, and television
stations broadcasting on channels 11
and 13; and

(ii) Other nations in the fixed and
maritime mobile services.

(3) No amateur station may transmit
unless the licensee has given written
notification of the station’s specific
geographic location for such
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transmissions in order to be
incorporated into a database that has
been made available to the public. The
notification must be given at least 30
days prior to making such
transmissions. The notification must be
given to: The American Radio Relay
League, Inc., 225 Main Street,
Newington, CT 06111-1494.

(4) No amateur station may transmit
from a location that is within 640 km of
an AMTS coast station that operates in
the 217-218 MHz and 219-220 MHz
bands unless the amateur station
licensee has given written notification
of the station’s specific geographic
location for such transmissions to the
AMTS licensee. The notification must
be given at least 30 days prior to making
such transmissions. The location of
AMTS coast stations using the 217-218/
219-220 MHz channels may be obtained
as noted in paragraph (1)(3) of this
section.

(5) No amateur station may transmit
from a location that is within 80 km of
an AMTS coast station that uses
frequencies in the 217-218 MHz and
219-220 MHz bands unless that amateur
station licensee holds written approval
from that AMTS licensee. The location
of AMTS coast stations using the 217—
218/219-220 MHz channels may be
obtained as noted in paragraph (1)(3) of
this section.

(m) In the 70 cm band:

(1) No amateur station shall transmit
from north of Line A in the 420-430
MHz segment. See § 97.3(a) for the
definition of Line A.

(2) Amateur stations transmitting in
the 420—430 MHz segment must not
cause harmful interference to, and must
accept interference from, stations
authorized by the FCC in the land
mobile service within 80.5 km of
Buffalo, Cleveland, and Detroit. See
§ 2.106, footnote US230 for specific
frequencies and coordinates.

(3) Amateur stations transmitting in
the 420—430 MHz segment or the 440—
450 MHz segment must not cause
harmful interference to, and must accept
interference from, stations authorized by
other nations in the fixed and mobile
except aeronautical mobile services.

(n) In the 33 cm band:

(1) Amateur stations must not cause
harmful interference to, and must accept
interference from, stations authorized
by:

(i) The United States Government;

(ii) The FCC in the Location and
Monitoring Service; and

(iii) Other nations in the fixed service.

(2) No amateur station shall transmit
from those portions of Texas and New
Mexico that are bounded by latitudes
31°41” and 34°30" North and longitudes
104°11” and 107°30” West; or from
outside of the United States and its
Region 2 insular areas.

(3) No amateur station shall transmit
from those portions of Colorado and
Wyoming that are bounded by latitudes
39° and 42° North and longitudes 103°
and 108° West in the following
segments: 902.4—902.6 MHz, 904.3—
904.7 MHz, 925.3-925.7 MHz, and
927.3-927.7 MHz.

(0) Amateur stations transmitting in
the 23 cm band must not cause harmful
interference to, and must accept
interference from, stations authorized
by:

(1) The United States Government in
the aeronautical radionavigation, Earth
exploration-satellite (active), or space
research (active) services;

(2) The FCC in the aeronautical
radionavigation service; and

(3) Other nations in the Earth
exploration-satellite (active),
radionavigation-satellite (space-to-Earth)
(space-to-space), or space research
(active) services.

(p) In the 13 cm band:

(1) Amateur stations must not cause
harmful interference to, and must accept
interference from, stations authorized by
other nations in fixed and mobile
services.

(2) Amateur stations transmitting in
the 2305-2310 MHz segment must not
cause harmful interference to, and must
accept interference from, stations
authorized by the FCC in the fixed,
mobile except aeronautical mobile, and
radiolocation services.

(q) Amateur stations transmitting in
the 3.4-3.5 GHz segment must not cause
harmful interference to, and must accept

interference from, stations authorized by
other nations in the fixed and fixed-
satellite (space-to-Earth) services.

(r) In the 5 em band:

(1) Amateur stations transmitting in
the 5.650-5.725 GHz segment must not
cause harmful interference to, and must
accept interference from, stations
authorized by other nations in the
mobile except aeronautical mobile
service.

(2) Amateur stations transmitting in
the 5.850-5.925 GHz segment must not
cause harmful interference to, and must
accept interference from, stations
authorized by the FCC and other nations
in the fixed-satellite (Earth-to-space)
and mobile services and also stations
authorized by other nations in the fixed
service. In the United States, the use of
mobile service is restricted to Dedicated
Short Range Communications operating
in the Intelligent Transportation System.

(s) Authorization of the 76—77 GHz
segment for amateur station
transmissions is suspended until such
time that the Commission may
determine that amateur station
transmissions in this segment will not
pose a safety threat to vehicle radar
systems operating in this segment.

(t) Amateur stations transmitting in
the 2.5 mm band must not cause
harmful interference to, and must accept
interference from, stations authorized by
the United States Government, the FCC,
or other nations in the fixed, inter-
satellite, or mobile services.

Note to §97.303: The Table of Frequency
Allocations contains the complete,
unabridged, and legally binding frequency
sharing requirements that pertain to the
Amateur Radio Service. See 47 CFR 2.104,
2.105, and 2.106. The United States, Puerto
Rico, and the U.S. Virgin Islands are in
Region 2 and other U.S. insular areas are in
either Region 2 or 3; see Appendix 1 to part
97.

m 6. Section 97.305 is amended by
revising the last entry in the table
following paragraph (c) to read as
follows:

§97.305 Authorized emission types.

* * * * *

(C) * *x %

Wavelength band

Frequencies

Emission types authorized

Standards see §97.307(f),
paragraph:

* *

Above 275 GHz

* * *

MCW, phone, image, RTTY, data, SS, test, pulse ........

* *

(7), (8), and (12).

m 7. Section 97.313 is amended by
revising paragraphs (c) introductory text

and (c)(2) and adding paragraph (i) to
read as follows:

§97.313 Transmitter power standards.

* * * * *
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(c) No station may transmit with a
transmitter power output exceeding 200
W PEP:

* * * * *

(2) On the 3.525-3.60 MHz, 7.025—
7.125 MHz, 21.025-21.20 MHz, and
28.0-28.5 MHz segment when the
control operator is a Novice Class,
Technician Class, or Technician Plus
Class operator; or
* * * * *

(i) No station may transmit with an
effective radiated power (ERP)
exceeding 50 W PEP on the 60 m band.
For the purpose of computing ERP, the
transmitter PEP will be multiplied by
the antenna gain relative to a dipole or
the equivalent calculation in decibels. A
half-wave dipole antenna will be
presumed to have a gain of 1. Licensees
using other antennas must maintain in
their station records either the antenna
manufacturer data on the antenna gain
or calculations of the antenna gain.

[FR Doc. 201011385 Filed 5-13-10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Parts 105, 107, 171,173, 174,
176, 177, and 179

[Docket No. PHMSA-2009-0289 (HM-233A)]
RIN 2137-AE39

Hazardous Materials: Incorporation of
Special Permits Into Regulations

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Final rule.

SUMMARY: The Pipeline and Hazardous
Materials Safety Administration is
amending the Hazardous Materials
Regulations to incorporate provisions
contained in certain widely used or
longstanding special permits that have
an established safety record. Special
permits allow a company or individual
to package or ship a hazardous material
in a manner that varies from the
regulations so long as an equivalent
level of safety is maintained. The
revisions in this final rule are intended
to provide wider access to the regulatory
flexibility offered in special permits and
eliminate the need for numerous
renewal requests, thus reducing
paperwork burdens and facilitating
commerce while maintaining an
appropriate level of safety.

DATES: Effective Dates: The effective
date of these amendments is October 1,
2010.

Voluntary Compliance: Voluntary
compliance with the provisions of this
final rule is authorized June 14, 2010.
FOR FURTHER INFORMATION CONTACT:
Eileen Edmonson or Dirk Der Kinderen,
Office of Hazardous Materials
Standards, (202) 366—8553, or Diane
LaValle, Office of Hazardous Materials
Special Permits and Approvals, (202)
366—4535, Pipeline and Hazardous
Materials Safety Administration
(PHMSA), 1200 New Jersey Avenue,
SE., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

I. Background

II. Overview of Amendments

[I. Summary Review of Amendments
IV. Regulatory Analyses and Notices

I. Background

The Pipeline and Hazardous Materials
Safety Administration (PHMSA) is
amending the Hazardous Materials
Regulations (HMR; 49 CFR Parts 171—
180) to incorporate certain requirements
based on existing special permits (SPs)
issued by PHMSA under 49 CFR Part
107, Subpart B (§§ 107.101 to 107.127).
A special permit sets forth alternative
requirements—or a variance—to the
requirements in the HMR in a way that
achieves a safety level at least equal to
the safety level required under the
regulations or that is consistent with the
public interest. Congress expressly
authorized DOT to issue these variances
in the Hazardous Materials
Transportation Act of 1975.

The HMR generally are performance
oriented regulations, which provide the
regulated community with a certain
amount of flexibility in meeting safety
requirements. Even so, not every
transportation situation can be
anticipated and built into the
regulations. Innovation is a strength of
our economy and the hazardous
materials community is particularly
strong at developing new materials and
technologies and innovative ways of
moving materials. Special permits
enable the hazardous materials industry
to quickly, effectively, and safely
integrate new products and technologies
into production and the transportation
stream. Thus, special permits provide a
mechanism for testing new
technologies, promoting increased
transportation efficiency and
productivity, and ensuring global
competitiveness. Hazardous materials
transported under the terms of a special
permit must achieve a level of safety at
least equal to the level of safety
achieved when transported under the
HMR. Implementation of new

technologies and operational techniques
enhances safety because the authorized
operations or activities may achieve a
greater level of safety than currently
required under the regulations. Special
permits also reduce the volume and
complexity of the HMR by addressing
unique or infrequent transportation
situations that would be difficult to
accommodate in regulations intended
for use by a wide range of shippers and
carriers.

PHMSA conducts ongoing reviews of
special permits to identify widely used
and longstanding special permits with
an established safety record for
conversion into regulations of broader
applicability. Converting these special
permits into regulations reduces
paperwork burdens and facilitates
commerce while maintaining an
acceptable level of safety. Additionally,
adoption of special permits as rules of
general applicability provides wider
access to the benefits and regulatory
flexibility of the provisions granted in
the special permits. Factors that
influence whether or not a specific
special permit is a candidate for
regulatory action include the safety
record for hazardous materials
transported or operations conducted
under a special permit; potential broad
application of a special permit;
suitability of provisions in the special
permit for incorporation into the HMR;
rulemaking activity in related areas; and
agency priorities.

Several of the special permits
addressed in this final rule have
hundreds of party status grantees. Party
status is granted to a person who would
like to offer for transport or transport a
hazardous material, or perform an
operation in association with a
hazardous material in the same manner
as the original applicant. Several special
permits addressed in this final rule
provide for the manufacture, marking,
sale and use of certain packagings for
transportation of hazardous materials.
These manufacturing special permits are
issued to the packaging manufacturer
and provide for use of the packagings by
hundreds and possibly thousands of
distributors and users.

The amendments in this final rule
will eliminate the need for
approximately 510 current grantees to
reapply for renewal of 44 special
permits every four years and for PHMSA
to process those renewal applications.
These amendments also apply to any
special permits this agency issues
during the development of this final
rule whose provisions are identical in
every respect to those described in the
rulemakings issued under this docket.
To emphasize this, we preface the
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description of the affected special
permits with the wording “include” or
“includes” to clarify that additional
special permits other than those
specifically listed in this final rule may
be incorporated under these
amendments.

Incorporation of the special permits
into the HMR also eliminates a
significant paperwork burden. As a
condition of a special permit issued by
PHMSA and depending on the
provisions of the special permit, a copy
of each special permit must be: (1)
Maintained at each facility where an
operation is conducted or a packaging is
manufactured under a special permit;
(2) maintained at each facility where a
package is offered or re-offered for
transportation under a special permit;
and (3) in some cases, carried aboard
each transport vehicle used to transport
a hazardous material under a special
permit.

II. Notice of Proposed Rulemaking

On December 22, 2009, PHMSA
published a notice of proposed
rulemaking (NPRM; 75 FR 68004)
proposing to incorporate a number of
special permits into the HMR. The
proposed revisions included the
following:

e Authorize cargo vessel
transportation for salvage cylinders
containing damaged or leaking
packagings under § 173.3.

¢ Allow liquid contents in quantities
greater than 10% of the capacity in a
mechanical displacement meter prover
to the extent that draining of the meter
prover is impracticable under § 173.5a.

e Authorize the transport of waste
Division 4.2, Packing Group (PG) I
material and Division 5.2 (organic
peroxide) material in lab packs under
§173.12.

¢ Allow the use of alternative outer
packagings for waste lab packs and
require use of UN standard steel or
plastic drums (at the PG I performance
level) as the outer packaging for waste
Division 4.2, PG I material and as an
overpack for Division 6.1, PG I, Hazard
Zone A material under §173.12.

¢ Except waste hazardous materials,
packaged in lab packs and meeting
additional conditions, and Division 6.1
PG (Hazard Zone A) material packaged
in accordance with §173.226(c) from
certain segregation and marking
requirements under § 173.12.

¢ Allow variation in the packing
method for packagings prepared in
accordance with §173.13.

¢ Authorize, for certain hazardous
materials, external visual inspection of
the rupture disc in a non-reclosing
pressure relief device of a rail tank car

without requiring removal of the
rupture disc §173.31.

o Authorize the transportation of
certain specially designed radiation
detectors containing a Division 2.2 (non-
flammable gas) material under a new
section §173.310.

o Allow a greater gross weight
limitation for packages used for the
transport of aerosols for purposes of
recycling or disposal under § 173.306.

¢ Allow rail tank cars to exceed the
gross weight on rail limitations upon
approval from the Federal Railroad
Administration (FRA) under §179.13.

e Eliminate several requirements for
submitting duplicate copies of
applications for special permit, party
status, or renewal when the applications
are submitted electronically.

e Require certification of
understanding of a special permit for
persons submitting an application for
party status to a special permit.

The following companies and
organizations submitted comments on
the NPRM:

(1) Alcoa (Alcoa)

(2) All-Pak (All-Pak)

(3) Arkema, Inc. (Arkema)

(4) The Association of American
Railroads (AAR)

(5) Baker Petrolite Corporation (BPC)

(6) The Chlorine Institute (CI)

(7) E.I. DuPont de Nemours and
Company (Dupont)

(8) Fibre Box Association (FBA)

(9) National Association of Chemical
Distributors (NACD)

(10) Utility Solid Waste Activities
Group (USWG)

(11) Western Regional Group (WRG)

The commenters generally supported
the proposals in the NPRM. Some
commenters opposed the incorporation
of certain special permits. A detailed
discussion of the comments follows.
(Note that comments beyond the scope
of this rulemaking are not addressed in
this final rule.)

III. Summary Review of Amendments
A. Salvage Cylinders

Damaged or leaking cylinders
containing a Division 2.1, 2.2, 2.3, or
6.1, or Class 3 or 8 material may be
overpacked in a salvage cylinder and
transported by motor vehicle for repair
or disposal (see § 173.3(d)). In the
NPRM, PHMSA proposed to permit
salvage cylinders to also be transported
by cargo vessel for purposes of repair or
disposal, consistent with the provisions
of DOT-SP 14168. One commenter (CI)
supported the proposal; no commenters
opposed the proposal. We are adopting
the amendment as proposed.

B. Meter Provers

A mechanical displacement meter
prover (meter prover) is a mechanical
device, permanently mounted on a truck
or trailer, consisting of a piping system
that is used to calibrate the accuracy
and performance of meters that measure
the quantity of product being pumped
or transferred at facilities such as
drilling locations, refineries, tank farms
and loading racks. Section 173.5a(b)
excepts meter provers from specification
packaging requirements in Part 178 of
the HMR provided the meter provers
conform to certain conditions. In a final
rule published January 24, 2005, under
Docket No. RSPA-03-16370 (HM-233)
(70 FR 3302), the Research and Special
Programs Administration, the
predecessor agency to PHMSA,
incorporated several special permits
concerning meter provers into § 173.5a.
As provided by § 173.5a(b), a meter
prover is excepted from the
specification packaging requirements
when, among other criteria, the liquid
content of the meter prover does not
exceed 10% of capacity (see
§ 173.5a(b)(2)(i)). PHMSA subsequently
issued a special permit to allow
transport of meter provers containing
flammable liquids in quantities greater
than 10% of capacity when conditions
make draining of the liquid
impracticable. This special permit was
based on information that (1) facilities
or equipment used to drain and reinject
the meter provers may not be readily
available while in the field; (2)
alternatives such as using DOT
specification cargo tanks as meter
provers or accompanying a meter prover
with DOT specification cargo tanks
filled with liquids drained from the
meter prover are cost prohibitive; and
(3) there is a record of safe
transportation of meter provers under
provisions from special permits
previously adopted into the HMR. In the
NPRM, PHMSA proposed to allow
meter provers to retain flammable liquid
contents in quantities greater than 10%
of capacity to the extent that draining
the contents to 10% or less is
impracticable. The affected special
permits include DOT-SP 14405. No
commenters addressed this proposal;
therefore, in this final rule, PHMSA is
adopting the provision as proposed.

Additionally, for consistency with use
of the acronym “MAWP” (meaning
maximum allowable working pressure)
in other provisions of the HMR, in
§ 173.5a, paragraph (b)(2)(iv), in this
final rule, PHMSA is revising the
wording “maximum service pressure” to
read “MAWP.” Finally, for greater
understanding and use of the provisions
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of §173.5a(b), we are adding a
definition for “Mechanical displacement
meter prover” in § 171.8. The definition
reads: “Mechanical displacement meter
prover means a mechanical device used
in the oilfield service industry
consisting of a pipe assembly that is
used to calibrate the accuracy and
performance of meters that measure the
quantities of a product being pumped or
transferred at facilities such as drilling
locations, refineries, tank farms, and
loading racks.”

C. Lab Packs

Certain waste materials are excepted
from specification packaging
requirements when transported in
packagings (“lab packs”) that conform to
the requirements specified in paragraph
(b) of § 173.12. Currently, the outer
packaging of the lab packs must be a
specification UN 1A2 or UN 1B2 metal
drum, UN 1D plywood drum, UN 1G
fiber drum, or UN 1H2 plastic drum
tested to the PG III performance level. In
the NPRM, PHMSA proposed to allow
the use of a UN 4G fiberboard box made
of at least 500 psig burst strength
fiberboard that is tested and marked to
at least the PG II performance level as
an alternative outer packaging for a lab
pack. The affected special permits
include DOT-SP 10791, 12927, 13285,
13937, 14510, and 14817. PHMSA also
proposed to allow the use of a UN 11G
fiberboard intermediate bulk container
(IBC) and a UN 11HH2 composite IBC
(with a flexible plastic inner receptacle
for solids loaded or discharged by
gravity) as alternative outer packaging
for a lab pack. The affected special
permits include DOT-SP 12296, 12668,
12682, 12749, and 12826.

Certain hazardous materials packaged
in lab packs conforming to § 173.12(b)
are excepted from segregation
requirements in Parts 174, 176, and 177
of the HMR provided the materials
conform to the segregation requirements
in §173.12(e). In the NPRM, PHMSA
proposed to except certain additional
waste hazardous materials in lab packs
and non-bulk packagings from
segregation and overpack marking
requirements consistent with the
provisions of DOT-SP 13192. We first
issued DOT-SP 13192 in 2001 to
consolidate earlier special permits that
allowed different combinations of
incompatible materials, including waste
materials, to be transported together on
the same transport vehicle. The waste
materials are subject to safety control
measures designed to mitigate the risks
presented by these materials, such as
quantity limitations, additional
packaging, and segregation
requirements. Revised editions of DOT-

SP 13192 have authorized the transport
of additional hazardous materials not
currently authorized for transport under
§173.12. These hazardous materials
include Division 4.2 PG I material
(subject to more stringent outer
packaging requirements), Division 5.2
(organic peroxide) material, and
Division 6.1 PG I (Hazard Zone A)
material (for purposes of exception from
segregation requirements only).
Experience with DOT-SP 13192
suggests that when certain incompatible
hazardous materials are properly
packaged in lab packs and other
authorized non-bulk packages, the
possibility of these materials
commingling in an incident is greatly
reduced, if not eliminated, because of
the integrity of the packagings and, for
liquids, because of the requirement to
include a sufficient amount of
chemically compatible absorbent
material to absorb the contents.

Two commenters (Dupont, NACD)
supported adoption of these
amendments. Thus, in this final rule,
PHMSA is authorizing the transport of
Division 4.2 PG I material and Division
5.2 (organic peroxide) material in lab
packs, and the transport of waste
Division 6.1 PG I (Hazard Zone A)
material with other waste materials if
packaged in accordance with
§173.226(c) of the HMR and further
packaged in an overpack of a
specification UN steel or plastic drum at
the PG I performance level. In addition,
for greater clarity, we are making several
conforming amendments to the
segregation requirements in Parts 174,
176, and 177 to specify that the
requirements do not apply to Division
6.1 PG I (Hazard Zone A) material
transported in conformance with
§173.12(e).

D. Excepted Packaging

Conditions for transport of hazardous
materials in non-specification packaging
are outlined in § 173.13. Currently, for
packaging of liquids, the liquid must be
placed in an inner packaging which is
then placed in a hermetically sealed
barrier bag that is wrapped in
chemically compatible absorbent
material and then placed in a metal can.
PHMSA has issued a number of special
permits that allow an alternative
configuration in which the inner
packaging for liquids is first wrapped in
chemically compatible absorbent
material and then placed in a
hermetically sealed barrier bag which is
then placed in a metal can. In the
NPRM, PHMSA proposed to incorporate
this alternative method of packing inner
packagings for liquids into § 173.13.
This proposal was drawn from the same

provision in the following special
permits: DOT-SP 7891, 8249, 9168,
10672, 10962, 10977, 11248, 12401,
13355.

One commenter (All-Pak) opposed
adoption of this amendment. All-Pak’s
understanding from the preamble of the
December 2009 NPRM is that a number
of existing special permits would be
cancelled through the adoption of this
brief amendment into § 173.13. All-Pak
does not support termination of the
affected special permits and believes the
special permits should remain in effect
because they include additional
provisions, such as stronger packaging
requirements and authorization to
transport additional materials.

All-Pak is correct that the provisions
outlined in the listed special permits are
broader in scope and more varied than
the requirements of § 173.13. In this
final rule, PHMSA is amending § 173.13
to allow the alternative packaging
configuration in which the inner
packaging for liquids may first be
wrapped in absorbent material and then
placed in a hermetically sealed barrier
bag prior to placement in a metal can.
Based on the comments presented and
our review of this section, the affected
special permits are not being
incorporated in total under this final
rule.

E. Visual Inspection of Rail Tank Cars

The HMR specify requirements for
use of rail tank cars transporting
hazardous materials in §173.31.
Paragraph (d) of this section requires an
offeror to perform an external visual
inspection of a rail tank car containing
a hazardous material or a residue of a
hazardous material prior to offering it
for transportation. As part of the
examination, paragraph (d)(1)(vi)
requires a careful inspection of the
rupture (frangible) disc in non-reclosing
pressure relief devices for corrosion or
damage that may alter the intended
operation of the device. Under special
permits DOT-SP 11761 and 11864, the
rupture disc is not required to be
removed prior to visual inspection if the
tank car contains residue of a Class 8
(corrosive), PG II or III