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Presidential Documents

Title 3—

The President

Proclamation 8487 of March 31, 2010

Cesar Chavez Day, 2010

By the President of the United States of America

A Proclamation

The rights and benefits working Americans enjoy today were not easily
gained; they had to be won. It took generations of courageous men and
women, fighting to secure decent working conditions, organizing to demand
fair pay, and sometimes risking their lives. Some, like Cesar Estrada Chavez,
made it the cause of their lives. Today, on what would have been his
83rd birthday, we celebrate Cesar’s legacy and the progress achieved by
all who stood alongside him.

Raised by a family of migrant farm workers, Cesar Chavez spent his youth
moving across the American Southwest, working in fields and vineyards,
and experiencing firsthand the hardships he would later crusade to abolish.
At the time, farm workers were deeply impoverished and frequently ex-
ploited, exposed to very hazardous working conditions, and often denied
clean drinking water, toilets, and other basic necessities. The union Cesar
later founded with Dolores Huerta, the United Farm Workers of America
(UFW), still addresses these issues today.

After serving in the United States Navy, Cesar Chavez became a community
organizer and began his lifelong campaign for civil rights and social justice.
Applying the principles of nonviolence, he empowered countless laborers,
building a movement that grew into the UFW. He led workers in marches,
strikes, and boycotts, focusing our Nation’s attention on their plight and
using the power of picket lines to win union contracts.

“The love for justice that is in us is not only the best part of our being,
but it is also the most true to our nature,” Cesar Chavez once said. Since
our Nation’s earliest days of independence, we have struggled to perfect
the ideals of equal justice and opportunity enshrined in our founding docu-
ments. As Cesar suggests, justice may be true to our nature, but as history
teaches us, it will not prevail unless we defend its cause.

Few Americans have led this charge so tirelessly, and for so many, as
Cesar Chavez. To this day, his rallying cry—“Si, se puede,” or “Yes, we
can,”—inspires hope and a spirit of possibility in people around the world.
His movement strengthened our country, and his vision lives on in the
organizers and social entrepreneurs who still empower their neighbors to
improve their communities.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 31, 2010,
as Cesar Chavez Day. I call upon all Americans to observe this day with
appropriate service, community, and education programs to honor Cesar
Chavez’s enduring legacy.
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IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day
of March, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fourth.

[FR Doc. 2010-7784
Filed 4-2—-10; 8:45 am]
Billing code 3195-W0-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Doc. No. AMS—FV-09-0090; FV10-916/917—
11IFR]

Nectarines and Peaches Grown in
California; Changes in Handling
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule changes the
handling requirements applicable to
well matured fruit covered under the
nectarine and peach marketing orders
(orders). The orders regulate the
handling of nectarines and peaches
grown in California and are
administered locally by the Nectarine
Administrative and Peach Commodity
Committees (committees). This rule
updates the variety-specific size
requirements to reflect changes in
commercially significant varieties. This
will enable handlers to continue to ship
fresh nectarines and peaches in a
manner that meets consumer needs,
increases returns to producers and
handlers, and reflects current industry
practices.

DATES: Effective April 6, 2010;
comments received by June 4, 2010 will
be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938, or Internet: http://

www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection at
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist, or
Kurt J. Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906; or E-mail:
Jerry.Simmons@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order Nos.
916 and 917, both as amended (7 CFR
parts 916 and 917), regulating the
handling of nectarines and peaches
grown in California, respectively,
hereinafter referred to as the “orders.”
The orders are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with

the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule changes the handling
requirements applicable to well matured
fruit covered under the nectarine and
peach orders. This rule updates the
variety-specific size requirements to
reflect changes in commercially
significant varieties. These changes will
enable handlers to continue to ship
fresh nectarines and peaches in a
manner that meets consumer needs,
increases returns to producers and
handlers, and reflects current industry
practices.

Sections 916.52 and 917.41 of the
orders provide authority for handling
regulations for fresh California
nectarines and peaches. The regulations
may include grade, size, maturity,
quality, pack, and container
requirements. The orders also provide
that whenever such requirements are in
effect, the fruit subject to such
regulation must be inspected by the
Federal or Federal-State Inspection
Service (Inspection Service) and
certified as meeting the applicable
requirements.

The nectarine order has been in effect
since 1939, and the peach order has
been in effect since 1958. The orders
have been used over the years to
establish quality control programs that
include minimum grade, size, and
maturity standards. These programs
have helped improve the quality of
product moving from the farm to
market, and have helped growers and
handlers more effectively market their
crops. Additionally, the orders have
been used to ensure that only
satisfactory quality nectarines and
peaches reach the consumer. This has
helped increase and maintain market
demand over the years.

Sections 916.53 and 917.42 authorize
the modification, suspension, or
termination of regulations issued under
§§916.52 and 917.41, respectively.
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Changes in regulations have been
implemented to reflect changes in
industry operating practices and to
solve marketing problems as they arise.
The committees meet whenever needed,
but at least annually, to discuss the
orders and the various regulations in
effect and to determine if, or what,
changes may be necessary to reflect
industry needs. As a result, regulatory
changes have been made numerous
times over the years to address industry
changes and to improve program
operations.

Currently, handling requirements are
in effect for nectarines and peaches
packed in containers marked “CA WELL
MAT” or “California Well Matured.” The
term “well matured” is defined in the
orders’ rules and regulations, and has
been used for many years by the
industry to describe a level of maturity
higher than the definition of “mature” in
the United States Standards for Grades
of Nectarines (7 CFR 51.3145 through
51.3160) and United States Standards
for Grades of Peaches (7 CFR 51.1210
through 51.1223). Other handling
requirements were suspended in 2007 to
reduce handler inspection costs (72 FR
49128; August 28, 2007).

The committees met on December 10,
2009, and unanimously recommended
that the handling requirements be
revised for the 2010 season, which is
expected to begin in April. No official
crop estimate was available at the time
of the committees’ meetings because the
nectarine and peach trees were dormant.
The committees will recommend a crop
estimate at their meetings in early
spring.

Both orders provide authority (in
§§916.52 and 917.41) to establish size
requirements. Size regulations
encourage producers to leave fruit on
the tree longer, which improves both the
size and maturity of the fruit.
Acceptable fruit size provides greater
consumer satisfaction and promotes
repeat purchases, thereby increasing
returns to producers and handlers. In
addition, increased fruit size results in
increased numbers of packed containers
of nectarines and peaches per acre,
which is also a benefit to producers and
handlers.

Varieties recommended for specific
size regulations have been reviewed and
such recommendations are based on the
specific characteristics of each variety.
The committees conduct studies each
season on the range of sizes attained by
the regulated varieties and those
varieties with the potential to become
regulated, and determine whether
revisions to the size requirements are
appropriate.

Nectarines: Section 916.356 of the
order’s rules and regulations specifies
minimum size requirements for fresh
nectarines in paragraphs (a)(2) through
(a)(9). This rule revises paragraphs (a)(4)
and (a)(6) of § 916.356 to establish
variety-specific minimum size
requirements for 10 varieties of
nectarines that were produced in
commercially significant quantities of
more than 10,000 containers for the first
time during the 2009 season. This rule
also removes the variety-specific
minimum size requirements for twelve
varieties of nectarines whose shipments
fell below 5,000 containers during the
2009 season.

For example, one of the varieties
recommended for addition to the
variety-specific minimum size
requirements is the Snow Pearl™
variety of nectarines, recommended for
regulation at a minimum size 84. A
minimum size of 84 means that a
packed standard lug box will contain
not more than 84 nectarines. Studies of
the size ranges attained by the Snow
Pear]™ variety revealed that 100
percent of the containers met the
minimum size of 84 during the 2008
and 2009 seasons. Sizes ranged from
size 30 to size 80, with 23.1 percent of
the containers meeting the size 30, 25
percent meeting the size 40, 48.9
percent meeting the size 50, 2 percent
meeting the size 60, .1 percent meeting
the size 70, and .9 percent meeting the
size 80 in the 2009 season.

A review of other varieties with the
same harvesting period indicated that
the Snow Pearl™ variety was also
comparable to those varieties in its size
ranges for that time period. Discussions
with handlers known to handle the
variety confirm this information
regarding minimum size and harvesting
period, as well. Thus, the
recommendation to place the Snow
Pearl™ variety in the variety-specific
minimum size regulation at a minimum
size 84 is appropriate. This
recommendation results from size
studies conducted over a two-year
period.

Historical data such as this provides
the committee with the information
necessary to recommend the appropriate
sizes at which to regulate various
nectarine varieties. In addition,
producers and handlers of the varieties
affected are personally invited to
comment when such size
recommendations are deliberated.
Producer and handler comments are
also considered at both committee and
subcommittee meetings when the staff
receives such comments, either in
writing or verbally.

For reasons similar to those discussed
in the preceding paragraph, paragraph
(a)(4) of §916.356 is revised to include
the Honey Lite, June Sweet, and Kay
Diamond nectarine varieties and
paragraph (a)(6) of § 916.356 is revised
to include the Crimson Sweet, July
Bright, June Ice, Raspberry Jewel, Red
Baron 2, Snow Pearl™, and 225LP242
nectarine varieties.

This rule also revises paragraph (a)(2)
of §916.356 to remove the May Fire and
May Glo nectarine varieties; paragraph
(a)(3) of §916.356 to remove the May
Glo nectarine variety; paragraph (a)(4) of
§ 916.356 to remove the Early Pearl
nectarine variety; and paragraph (a)(6)
of §916.356 to remove the Alta Red,
Autumn Blaze, Autumn Fire, Big Jim, La
Reina, Neptune, P-R Red, Royal Giant,
and Terra White nectarine varieties from
the variety-specific minimum size
requirements because fewer than 5,000
containers of each of these varieties
were produced during the 2009 season.
Nectarine varieties removed from the
nectarine variety-specific minimum size
requirements become subject to the non-
listed variety size requirements
specified in paragraphs (a)(7), (a)(8), and
(a)(9) of §916.356.

Peaches: Section 917.459 of the
order’s rules and regulations specifies
minimum size requirements for fresh
peaches in paragraphs (a)(2) through
(a)(6), and paragraphs (b) and (c). This
rule revises paragraphs (a)(5) and (a)(6)
of §917.459 to establish variety-specific
minimum size requirements for eight
peach varieties that were produced in
commercially significant quantities of
more than 10,000 containers for the first
time during the 2009 season. This rule
also removes the variety-specific
minimum size requirements for eleven
varieties of peaches whose shipments
fell below 5,000 containers during the
2009 season.

For example, one of the varieties
recommended for addition to the
variety-specific minimum size
requirements is the Ivory Duchess
variety of peaches, which was
recommended for regulation at a
minimum size 80. A minimum size of
80 means that a packed standard lug box
contains not more than 80 peaches.
Studies of the size ranges attained by
the Ivory Duchess variety revealed that
100 percent of the containers met the
minimum size of 80 during the 2008
and 2009 seasons. Sizes ranged from
size 30 to size 80, with 7.7 percent of
the containers meeting the size 30, 50.5
percent meeting the size 40, 5.5 percent
meeting the size 50, 25.3 percent
meeting the size 60, 1.7 percent meeting
the size 70, and 9.3 percent meeting the
size 80 in the 2009 season.
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A review of other varieties with the
same harvesting period indicated that
the Ivory Duchess variety was also
comparable to those varieties in its size
ranges for that time period. Discussions
with handlers known to pack the variety
confirm this information regarding
minimum size and the harvesting
period, as well. Thus, the
recommendation to place the Ivory
Duchess variety in the variety-specific
minimum size regulation at a minimum
size 80 is appropriate.

Historical data such as this provides
the committee with the information
necessary to recommend the appropriate
sizes at which to regulate various peach
varieties. In addition, producers and
handlers of the varieties affected are
personally invited to comment when
such size recommendations are
deliberated. Producer and handler
comments are also considered at
committee meetings when the staff
receives such comments, either in
writing or verbally.

For reasons similar to those discussed
in the preceding paragraph, paragraph
(a)(5) of §917.459 is revised to include
the Ivory Duchess peach variety and
paragraph (a)(6) of §917.459 is revised
to include the Crimson Jewel, Golden
Moon, Ivory King, Pearl Princess, Snow
Duchess, 116L.M397, and 382LN469
peach varieties.

This rule also revises paragraph (a)(2)
of §917.459 to remove the April Snow
peach variety; paragraph (a)(3) of
§917.459 to remove the Snow Kist
peach variety; paragraph (a)(5) of
§917.459 to remove the David Sun and
Sweet Crest peach varieties; and
paragraph (a)(6) of § 917.459 to remove
the Coral Princess, Jasper Treasure,
Royal Lady, September Lady, Spring
Candy, Sugar Lady, and Sweet Kay
peach varieties from the variety-specific
minimum size requirements because
less than 5,000 containers of each of
these varieties was produced during the
2009 season. Peach varieties removed
from the peach variety-specific
minimum size requirements become
subject to the non-listed variety size
requirements specified in paragraphs (b)
and (c) of §917.459.

The committees recommended these
changes in the minimum size
requirements based on a continuing
review of the sizing and maturity
relationships for these nectarine and
peach varieties, and the consumer
acceptance levels for various fruit sizes.
This rule is designed to establish
minimum size requirements for fresh
nectarines and peaches consistent with
expected crop and market conditions.
This should help establish and maintain
orderly marketing conditions for these

fruits in the interests of producers,
handlers, and consumers.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own

behalf.

Industry Information

There are approximately 101
California nectarine and peach handlers
subject to regulation under the orders
covering nectarines and peaches grown
in California, and about 475 producers
of these fruits in California. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration (SBA)
(13 CFR 121.201) as those having annual
receipts of less than $7,000,000, and
small agricultural producers are defined
as those having annual receipts of less
than $750,000. A majority of these
handlers and producers may be
classified as small entities.

The committees’ staff has estimated
that there are fewer than 50 handlers in
the industry who would not be
considered small entities. For the 2009
season, the committees’ staff estimated
that the average handler price received
was $11.50 per container or container
equivalent of nectarines or peaches. A
handler would have to ship at least
608,696 containers to have annual
receipts of $7,000,000. Given data on
shipments maintained by the
committees’ staff and the average
handler price received during the 2009
season, the committees’ staff estimates
that small handlers represent
approximately 50 percent of all the
handlers within the industry.

The committees’ staff has also
estimated that fewer than 50 producers
in the industry would not be considered
small entities. For the 2009 season, the
committees estimated the average
producer price received was $6.50 per
container or container equivalent for
nectarines and peaches. A producer
would have to produce at least 115,385
containers of nectarines and peaches to

have annual receipts of $750,000. Given
data maintained by the committees’ staff
and the average producer price received
during the 2009 season, the committees’
staff estimates that small producers
represent more than 80 percent of the
producers within the industry.

Under authority provided in §§916.52
and 917.41 of the orders, grade, size,
maturity, pack, and container marking
requirements are established for fresh
shipments of California nectarines and
peaches, respectively. Such
requirements are in effect on a
continuing basis.

Sections 916.356 and 917.459 of the
orders’ rules and regulations establish
minimum sizes for various varieties of
nectarines and peaches. This rule makes
adjustments to the minimum sizes
authorized for certain varieties of each
commodity for the 2010 season.
Minimum size regulations are put in
place to encourage producers to leave
fruit on the trees for a longer period of
time, increasing both maturity and fruit
size. Increased fruit size increases the
number of packed containers per acre,
and coupled with heightened maturity
levels, also provides greater consumer
satisfaction, which in turn fosters repeat
purchases that benefit producers and
handlers alike.

Annual adjustments to minimum
sizes of nectarines and peaches, such as
these, are recommended by the
committees based upon historical data,
producer and handler information
regarding sizes attained by different
varieties, and trends in consumer
purchases.

An alternative to such action would
include not establishing minimum size
regulations for these new varieties. Such
an action, however, would be a
significant departure from the
committees’ past practices and represent
a significant change in the regulations as
they currently exist. For these reasons,
this alternative was not recommended.

The committees make
recommendations regarding the
revisions in handling requirements after
considering all available information,
including comments received by
committee staff. At the meetings, the
impact of and alternatives to these
recommendations are deliberated. The
committees consist of individual
producers and handlers with many
years of experience in the industry and
are familiar with industry practices and
trends. All committee meetings are open
to the public and comments are widely
solicited. In addition, minutes of all
meetings are distributed to committee
members and others who have
requested them, and are also available
on the committees’ Web site, thereby
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increasing the availability of this critical
information within the industry.

Regarding the impact of this action on
the affected entities, both large and
small entities are expected to benefit
from the changes, and the costs of
compliance are not expected to be
significantly different between large and
small entities.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
nectarine and peach handlers. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

The committees have appointed a
number of joint subcommittees to
review certain issues and make
recommendations to the committees.
The Compliance Subcommittee met on
November 3, 2009, and discussed this
issue in detail. Their recommendations
were presented at the meetings of both
committees on December 10, 2009. As
with all committee meetings, the
November 3 and December 10 meetings
were public meetings, and all entities,
both large and small, were able to
express their views on this issue. All of
the committees’ meetings are widely
publicized throughout the nectarine and
peach industry, and all interested
parties are invited to attend and
partici{)ate in committee deliberations.

Finally, interested persons are invited
to submit comments on this interim
rule, including the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following Web site:
http://www.ams.usda.gov/AMSv1.0/
ams.fetchTemplateData.
do?template=TemplateN&
page=MarketingOrdersSmallBusiness
Guide. Any questions about the
compliance guide should be sent to
Antoinette Carter at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

This rule invites comments on
changes to the handling requirements
currently prescribed under the

marketing orders for California fresh
nectarines and peaches. Any comments
received will be considered prior to
finalization of this rule.

After consideration of all relevant
material presented, including the
committees’ recommendation, and other
information, it is found that this interim
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This rule should be
implemented as soon as possible, since
shipments of California nectarines and
peaches are expected to begin in early
April; (2) the committees met and
unanimously recommended these
changes at public meetings, and
interested persons had opportunities to
provide input at all those meetings; and
(3) the rule provides a 60-day comment
period, and any written comments
received will be considered prior to any
finalization of this rule.

List of Subjects
7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
amended as follows:

m 1. The authority citation for 7 CFR
parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

m 2. Section 916.356 is amended by
revising the introductory text of
paragraphs (a)(2), (a)(3), (a)(4), and (a)(6)
to read as follows:

§916.356 California nectarine grade and
size regulation.

(a] * * %

(2) Any package or container of April

Glo variety nectarines unless:
* * * * *

(3) Any package or container of
Burnectfive (Spring Flare® 21),

Burnectten (Spring Flare® 19), Crimson
Baby, Earliglo, Honey May, May
Pearl™, Polar Ice, Polar Light, Red
Jewel or Zee Fire variety nectarines
unless:

* * * * *

(4) Any package or container of Arctic
Star, Burnectone (Spring Ray®),
Burnecttwelve (Sweet Flair® 21),
Burnectthirteen (Snow Flare® 22),
Burnectfourteen (Snow Flare® 21),
Diamond Bright, Diamond Pearl, Gee
Sweet, Honey Lite, June Pearl, June
Sweet, Kay Diamond, Kay Fire, Kay Glo,
Kay Sweet, Prima Diamond IV, Prima
Diamond VI, Prima Diamond XIII,
Prince Jim, Prince Jim 1, Red Roy, Rose
Bright, Rose Diamond, Royal Glo, or Zee

Grand variety nectarines unless:
* * * * *

(6) Any package or container of
15G225, 225LP242, Arctic Belle, Arctic
Blaze, Arctic Ice, Arctic Jay, Arctic Mist,
Arctic Pride, Arctic Queen, Arctic Snow
(White Jewel), Arctic Sweet, August
Bright, August Fire, August Glo, August
Lion, August Pearl, August Red, August
Sweet, Bright Pearl, Burnectfour
(Summer Flare® 35), Burnectseven
(Summer Flare® 28), Burnecteleven
(Summer Flare® 30), Burnectfifteen
(Summer Flare® 27), Burnectseventeen
(Summer Flare® 32), Candy Gold, Candy
Pearl, Crimson Sweet, Diamond Ray,
Early Red Jim, Fire Pearl, Fire Sweet,
Giant Pearl, Grand Bright, Grand Candy,
Grand Pearl, Grand Sweet, Honey Blaze,
Honey Dew, Honey Diva, Honey Fire,
Honey Kist, Honey Rose, Honey Royale,
July Bright, July Pearl, July Red, June
Ice, Kay Pearl, La Pinta, Larry’s Red,
Late Red Jim, Mike’s Red, Orange
Honey, Prima Diamond IX, Prima
Diamond X, Prima Diamond XIX, Prima
Diamond XXIV, Prima Diamond XXVIII,
Prince Jim 3, Raspberry Jewel, Red
Baron 2, Red Bright, Red Diamond, Red
Glen, Red Jim, Red Pearl, Regal Pearl,
Regal Red, Ruby Bright, Ruby Diamond,
Ruby Pearl, Ruby Sweet, Saucer,
September Bright (26P—490), September
Free, September Red, Signature, Snow
Pearl, Sparkling June, Spring Bright,
Spring Pearl™, Spring Sweet, Sugar
Pear]™, Sugarine, Summer Blush,
Summer Bright, Summer Diamond,
Summer Fire, Summer Jewel, Summer
Lion, Summer Red, Sunburst, Sun
Valley Sweet, Zee Glo or Zephyr variety
nectarines unless:

* * * * *

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

m 3. Section 917.459 is amended by
revising the introductory text of
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paragraphs (a)(2), (a)(3), (a)(5), and (a)(6)

to read as follows:

§917.459 California peach grade and size
regulation.

(a) * *x %

(2) Any package or container of
Earlitreat, Snow Angel, Supechfifteen,

or Super Lady variety peaches unless:
* * * * *

(3) Any package or container of Island
Prince, Snow Peak, Spring Princess, or

Super Rich variety peaches unless:
* * * * *

(5) Any package or container of
Babcock, Bev’s Red, Bright Princess,
Brittney Lane, Burpeachone (Spring
Flame® 21), Burpeachfourteen (Spring
Flame® 20), Burpeachnineteen (Spring
Flame® 22), Candy Red, Crimson Lady,
Crown Princess, Early May Crest,
Flavorcrest, Honey Sweet, Ivory
Duchess, Ivory Queen, June Lady,
Magenta Queen, May Crest, May Sweet,
Prima Peach IV, Queencrest, Rich May,
Sauzee Queen, Scarlet Queen, Sierra
Snow, Snow Brite, Springcrest, Spring
Lady, Spring Snow, Springtreat
(60EF32), Sugar Time (214LC68),
Supecheight (012-094), Supechnine,
Sweet Scarlet, or Zee Diamond variety

peaches unless:
* * * * *

(6) Any package or container of
116LM397, 382LN469, August Lady,
August Saturn, Autumn Flame, Autumn
Jewel, Autumn Red, Autumn Rich,
Autumn Rose, Autumn Snow, Autumn
Sun, Burpeachtwo (Henry II®),
Burpeachthree (September Flame®),
Burpeachfour (August Flame®),
Burpeachfive (July Flame®),
Burpeachsix (June Flame®),
Burpeachseven (Summer Flame® 29),
Burpeachfifteen (Summer Flame® 34),
Burpeachtwenty (Summer Flame®),
Burpeachtwentyone (Summer Flame®
26), Candy Princess, Country Sweet,
Crimson Jewel, Diamond Candy,
Diamond Princess, Earlirich, Early
Elegant Lady, Elegant Lady, Fancy Lady,
Fay Elberta, Full Moon, Galaxy, Glacier
White, Golden Moon, Henry III, Henry
1V, Ice Princess, Ivory King, Ivory
Princess, Jasper Gem, Jillie White,
Joanna Sweet, John Henry, Kaweah,
Klondike, Last Tango, Natures #10,
O’Henry, Peach-N-Cream, Pearl
Princess, Pink Giant, Pink Moon, Prima
Gattie 8, Prima Peach 13, Prima Peach
XV, Prima Peach 20, Prima Peach 23,
Prima Peach XXVII, Queen Jewel, Rich
Lady, Ruby Queen, Ryan Sun, Saturn
(Donut), September Blaze, September
Snow, September Sun, Sierra Gem,
Sierra Rich, Snow Beauty, Snow Blaze,
Snow Duchess, Snow Fall, Snow Gem,
Snow Giant, Snow Jewel, Snow King,

Snow Magic, Snow Princess, Sprague
Last Chance, Strawberry, Sugar Crisp,
Sugar Giant, Summer Dragon, Summer
Fling, Summer Lady, Summer Sweet,
Summer Zee, Sweet Blaze, Sweet
Dream, Sweet Henry, Sweet September,
Tra Zee, Valley Sweet, Vista, White
Lady, or Zee Lady variety peaches

unless:
* * * * *

Dated: March 30, 2010.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-7569 Filed 4-2—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 925 and 944

[Doc. No. AMS—FV-09-0085; FV10-925-1
IFR]

Grapes Grown in a Designated Area of
Southeastern California and Imported
Table Grapes; Relaxation of Handling
Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule relaxes the handling
requirements prescribed under the
California table grape marketing order
(order) and the table grape import
regulation. The order regulates the
handling of table grapes grown in a
designated area of southeastern
California and is administered locally
by the California Desert Grape
Administrative Committee (committee).
The import regulation is authorized
under section 8e of the Agricultural
Marketing Agreement Act of 1937 and
regulates the importation of table grapes
into the United States. This rule relaxes
the one-quarter pound minimum bunch
size requirement for the 2010 and
subsequent seasons for grapes packed in
consumer packages holding 2 pounds
net weight or less. Under the relaxation,
up to 20 percent of the weight of such
containers may consist of single clusters
of at least five berries each. This action
continues the relaxation that was
prescribed on a one-year test basis in
2009 and provides California desert
grape handlers and importers the
flexibility to respond to an ongoing
marketing opportunity to meet
consumer needs.

DATES: Effective April 8, 2010;
comments received by May 5, 2010 will

be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during
regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Jerry
Simmons, Marketing Specialist, or Kurt
J. Kimmel, Regional Manager, California
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA;
Telephone: (559) 487-5901, Fax: (559)
487-5906, or E-mail:
Jerry.Simmons@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
925, as amended (7 CFR part 925),
regulating the handling of grapes grown
in a designated area of southeastern
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

This rule is also issued under section
8e of the Act, which provides that
whenever certain specified
commodities, including table grapes, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.
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The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This rule relaxes the one-quarter
pound minimum bunch size
requirement for the 2010 and
subsequent seasons for grapes packed in
containers holding 2 pounds net weight
or less. Under the relaxation, up to 20
percent of the weight of such containers
may consist of single clusters weighing
less than one-quarter pound, but with at
least five berries each. This action
continues the relaxation that was
prescribed on a test basis for the 2009
regulatory period and provides
California desert grape handlers and
importers the flexibility to respond to an
ongoing marketing opportunity to meet
consumer needs. The committee met on
November 12, 2009, and unanimously
recommended the change for California
desert grapes. The change in the import
regulation is required under section 8e
of the Act.

Section 925.52(a)(1) of the order
provides authority to regulate the
handling of any grade, size, quality,
maturity, or pack of any and all varieties
of grapes during the season. Section
925.53 provides authority for the
committee to recommend to USDA
changes to regulations issued pursuant
to § 925.52. Section 925.55 specifies that
when grapes are regulated pursuant to
§925.52, such grapes must be inspected
by the Federal or Federal-State

inspection service to ensure they meet
applicable requirements.

Section 925.304(a) of the order’s rules
and regulations requires grapes to meet
the minimum grade and size
requirements of U.S. No. 1 Table, or
U.S. No. 1 Institutional, or to meet all
the requirements of U.S. No. 1
Institutional, except that a tolerance of
33 percent is provided for off-size
bunches. The requirements for the U.S.
No. 1 Table and U.S. No. 1 Institutional
grades are set forth in the United States
Standards for Grades of Table Grapes
(European or Vinifera Type) (7 CFR
51.880 through 51.914) (Standards). In
addition, § 925.304(a) prescribes relaxed
handling requirements for the 2009
regulatory period for U.S. No. 1 Table
grapes packed in individual consumer
packages containing 2 pounds net
weight or less. The regulatory period
runs from April 10 through July 10 each
year.

Prior to the 2009 regulatory period,
U.S. No. 1 Table grade grapes were
required to meet a minimum bunch size
requirement of one-quarter pound.
Since 2009, there has been interest in
packing grapes in individual consumer
packages known as clamshells. These
containers have been most commonly
used to pack strawberries in the past but
are also being used for other fruit. They
are made of a clear, rigid plastic and
vary in size, typically holding two
pounds of fruit or less. Some retailers
prefer these containers because they are
a consistent net weight and can be
scanned at check-out. This is
particularly convenient for retailers that
do not have facilities for weighing
produce, such as convenience stores
and fast food outlets. Some consumers
also prefer the convenience of
prepackaged individual portions of
fruit.

It is difficult to fill these small
containers to the desired weight using
complete bunches weighing one-quarter
pound or more. Smaller portions of
bunches are needed to combine with the
larger bunches to fill the containers to
the desired weight.

In response to this new market
demand, the minimum bunch size
requirements were relaxed for the
regulatory period April 10 through July
10, 2009, on a test basis to allow
California grape handlers to pack
consumer packages containing 2 pounds
net weight or less with portions of
bunches weighing less than one-quarter
pound. The final rule was published in
the Federal Register on August 3, 2009
(74 FR 38323). These smaller portions
were needed to fill the containers to the
weights they were designed to hold.

Based on the positive results of the
2009 relaxation and an ongoing
marketing opportunity, the committee
unanimously recommended continuing
relaxation of the one-quarter pound
minimum bunch size requirement for
the 2010 and subsequent seasons for
U.S. No. 1 Table grade grapes packed in
consumer packages containing 2 pounds
net weight or less. Under this relaxation,
up to 20 percent of the weight of such
containers may consist of single clusters
weighing less than one-quarter pound,
but with at least five berries each. This
action will continue to provide handlers
with the flexibility to respond to an
ongoing marketing opportunity to meet
consumer needs. Section 925.304(a) is
modified accordingly.

Under section 8e of the Act, minimum
grade, size, quality, and maturity
requirements for table grapes imported
into the United States are established
under Table Grape Import Regulation 4
(7 CFR 944.503) (import regulation). The
change in the California Desert Grape
Regulation 6 minimum bunch size
requirement for the 2010 and
subsequent seasons requires a
corresponding change to the minimum
bunch size requirement for imported
table grapes. Similar to the domestic
industry, this action will continue to
allow importers the flexibility to
respond to an ongoing marketing
opportunity to meet consumer needs.
Section 944.503(a)(1) is revised
accordingly.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are about 15 handlers of
southeastern California grapes who are
subject to regulation under the order
and about 50 grape producers in the
production area. In addition, there are
about 100 importers of grapes. Small
agricultural service firms are defined by
the Small Business Administration
(SBA) (13 CFR 121.201) as those having
annual receipts of less than $7,000,000
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and small agricultural producers are
defined as those whose annual receipts
are less than $750,000. Four of the 15
handlers subject to regulation have
annual grape sales of more than
$7,000,000. Based on data from the
National Agricultural Statistics Service
and the committee, the average crop
value for 2009 was about $55,000,000.
Dividing this figure by the number of
producers (50) yields an average annual
producer revenue estimate of
$1,100,000, which is above the SBA
threshold of $750,000. Based on the
foregoing, it may be concluded that a
majority of grape handlers and none of
the producers may be classified as small
entities. It is estimated that the average
importer receives $3.2 million in
revenue from the sale of grapes. Also, it
may be concluded that the majority of
importers may be classified as small
entities.

This rule revises § 925.304(a) of the
rules and regulations of the California
desert grape order and § 944.503(a)(1) of
the table grape import regulation. This
rule relaxes the one-quarter pound
minimum bunch size requirement for
the 2010 and subsequent seasons for
U.S. No. 1 Table grade grapes packed in
small consumer packages containing 2
pounds net weight or less. Under the
relaxation, up to 20 percent of the
weight of each consumer package
weighing two pounds or less may
consist of single clusters weighing less
than one-quarter pound, but with at
least five berries each. Authority for the
change to the California desert grape
order is provided in §§925.52(a)(1) and
925.53. Authority for the change to the
table grape import regulation is
provided in section 8e of the Act.

There is general agreement in the
industry for the need to continue to
relax the minimum bunch size
requirement for grapes packed in these
consumer packages to allow for more
packaging options. No additional
alternatives were considered because
the 2009 one-year test relaxation
produced the desired results with no
identified problems. The committee
unanimously agreed that the relaxation
for grapes packed in consumer packages
containing 2 pounds net weight or less
was appropriate to prescribe for the
2010 and subsequent seasons.

Regarding the impact of this rule on
affected entities, this rule provides both
California desert grape handlers and
importers the flexibility to continue to
respond to an ongoing marketing
opportunity to meet consumer needs.
This marketing opportunity initially
existed in the 2009 season, and the
minimum bunch size regulations were
relaxed accordingly during that time on

a test basis. As in 2009, handlers and
importers will be able to provide buyers
in the retail sector more packaging
choices. The relaxation may result in
increased shipments of consumer-sized
grape packages, which would have a
positive impact on producers, handlers,
and importers.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
grape handlers or importers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule.

Further, the committee’s meeting was
widely publicized throughout the grape
industry, and all interested persons
were invited to attend the meeting and
participate in committee deliberations.
Like all committee meetings, the
November 12, 2009 meeting was a
public meeting, and all entities, both
large and small, were able to express
their views on this issue. Also, the
World Trade Organization, the Chilean
Technical Barriers to Trade inquiry
point for notifications under the U.S.-
Chile Free Trade Agreement, the
embassies of Argentina, Brazil, Canada,
Chile, Costa Rica, Egypt, Italy, Mexico,
Morocco, Peru, and South Africa, and
known grape importers were notified of
this action.

Finally, interested persons are invited
to submit comments on this rule,
including the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.
do?template=TemplateN&
page=MarketingOrdersSmallBusiness
Guide. Any questions about the
compliance guide should be sent to
Antoinette Carter at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

This rule invites comments on the
continued relaxation of the handling
requirements currently prescribed under
the marketing order for grapes grown in
southeastern California and for grapes

imported into the United States. Any
comments received will be considered
prior to finalization of this rule.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this rule.

After consideration of all relevant
material presented, including the
committee’s recommendation, and other
information, it is found that this interim
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good
cause, that it is impracticable,
unnecessary and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect and that
good cause exists for not postponing the
effective date of this rule until 30 days
after publication in the Federal Register
because: (1) This action continues the
2009 season test relaxation of the
handling requirements for grapes grown
in a designated area of southeastern
California and for grapes imported into
the United States for the 2010 and
subsequent seasons; (2) California desert
grape handlers are aware of this action,
which was unanimously recommended
by the committee at a public meeting;
(3) the regulatory period begins on April
10, 2010; and (4) this rule provides a 30-
day comment period and any comments
received will be considered prior to
finalization of this rule.

List of Subjects
7 CFR Part 925

Grapes, Marketing agreements and
orders, Reporting and recordkeeping
requirements.

7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

m For the reasons set forth in the
preamble, 7 CFR parts 925 and 944 are
amended as follows:

m 1. The authority citation for 7 CFR
parts 925 and 944 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

§925.304 [Amended]

m 2. Amend § 925.304 by removing
“during the period April 10 through July
10, 2009,” from the fourth sentence in
paragraph (a).
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PART 944—FRUITS; IMPORT
REQUIREMENTS

m 3. Amend § 944.503 by removing
“during the period April 10 through July
10, 2009,” from the fourth sentence in
paragraph (a)(1).

Dated: March 26, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-7563 Filed 4—2-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948

[Doc. No. AMS—FV-08-0115; FV09-948-2
IFR]

Irish Potatoes Grown in Colorado;
Relaxation of the Handling Regulation
for Area No. 3

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule relaxes the size
requirement prescribed under the
Colorado potato marketing order. The
marketing order regulates the handling
of Irish potatoes grown in Colorado, and
is administered locally by the Colorado
Potato Administrative Committee for
Area No. 3 (Committee). This rule
provides for the handling of all varieties
of potatoes with a minimum diameter of
%4 inch, if the potatoes otherwise meet
U.S. No. 1 grade. This change is
intended to provide potato handlers
with greater marketing flexibility,
producers with increased returns, and
consumers with a greater supply of
potatoes.

DATES: Effective April 6, 2010;
comments received by June 4, 2010 will
be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. All comments
should reference the document number
and the date and page number of this
issue of the Federal Register and will be
made available for public inspection in
the Office of the Docket Clerk during

regular business hours, or can be viewed
at: http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Telephone: (503) 326—
2724, Fax: (503) 326—7440, or E-mail:
Teresa.Hutchinson@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 97 and Order No. 948, both as
amended (7 CFR part 948), regulating
the handling of Irish potatoes grown in
Colorado, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted there from. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule relaxes the size requirement
for all varieties of Colorado Area No. 3
potatoes by allowing the handling of
potatoes with a minimum diameter of %4
inch, if the potatoes otherwise meet U.S.
No. 1 grade. This change is intended to
provide potato handlers with greater
marketing flexibility, producers with
increased returns, and consumers with
a greater supply of potatoes.

Section 948.22 authorizes the
issuance of grade, size, quality,
maturity, pack, and container
regulations for potatoes grown in the
production area. Section 948.21 further
authorizes the modification, suspension,
or termination of requirements issued
pursuant to § 948.22.

Section 948.40 provides that
whenever the handling of potatoes is
regulated pursuant to §§ 948.20 through
948.24, such potatoes must be inspected
by the Federal-State Inspection Service,
and certified as meeting the applicable
requirements of such regulations.

Under the order, the State of Colorado
is divided into three separate regulatory
areas for marketing order purposes. Area
No. 1, commonly known as the Western
Slope, includes and consists of the
counties of Routt, Eagle, Pitkin,
Gunnison, Hinsdale, La Plata, and all
counties west thereof; Area No. 2,
commonly known as the San Luis
Valley, includes and consists of the
counties of Saguache, Huerfano, Las
Animas, Mineral, Archuleta, and all
counties south thereof; and Area No. 3
includes and consists of all the
remaining counties in the State of
Colorado which are not included in
Area No. 1 or Area No. 2. The order
currently regulates the handling of
potatoes grown in Areas No. 2 and No.

3 only; regulation for Area No. 1 is
currently not active.

Grade, size, and maturity regulations
specific to the handling of Colorado
potatoes grown in Area No. 3 are
contained in § 948.387 of the order’s
administrative rules and regulations.

The Committee met on June 4, 2009,
and again on November 17, 2009, to
discuss decreasing the minimum size
requirement for certain potatoes. As a
consequence of these deliberations, the
Committee unanimously recommended
on November 17 that § 948.387(a) of the
order’s handling regulation be revised to
provide for the handling of all varieties
of potatoes with a minimum diameter of
%/ inch, if the potatoes otherwise meet
U.S. No. 1 grade requirements (a potato
meeting all the requirements of a U.S.
No. 1 grade potato as defined in the U.S.
Standards for Grades of Potatoes would
have a minimum size of 17/ inches).
This recommendation provides for the
handling of potatoes within both the
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Creamer size category (¥4 inch to 1%s
inch diameter) and the Size B category
(12 inch to 2V4 inch diameter), as well
as the handling of small potato packs
that may fall outside these categories.
Prior to the effective date of this action,
the handling regulation provided that
Area No. 3 potatoes could not be
handled unless U.S. No. 2 grade or
better, 175 inches minimum diameter or
4 ounces minimum weight, and Size B
potatoes if U.S. No. 1 grade or better.

The Committee believes that in recent
years consumer demand has been
increasing for smaller potatoes which
often command premium prices. The
market for these smaller potatoes is
currently being supplied by potato
production areas outside Colorado Area
No. 3. Having the ability to handle
smaller potatoes enables the Colorado
Area No. 3 potato industry to market a
larger portion of its crop while
satisfying consumer demand for smaller
potatoes. This size relaxation is also
expected to increase returns to
producers.

The Committee believes that quality
assurance is important to the industry
and to consumers. Providing consistent,
high quality potatoes is necessary to
maintain consumer confidence. The
Committee also believes that relaxing
the size requirement for all varieties of
U.S. No. 1 potatoes will preserve their
commitment to quality while allowing
the industry to respond to changing
consumer preferences.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Based on Committee data, there are
nine producers (eight of whom are also
handlers) in the regulated area and nine
handlers (eight of whom are also
producers) subject to regulation under
the order. Small agricultural producers
are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$750,000, and small agricultural service

firms are defined as those having annual
receipts of less than $7,000,000.

According to the Committee, 825,617
hundredweight of Colorado Area No. 3
potatoes were produced for the fresh
market during the 2007 season. Based
on National Agricultural Statistics
Service (NASS) data, the average
producer price for Colorado summer
potatoes for 2007 was $7.75 per
hundredweight. The average annual
producer revenue for the nine Colorado
Area No. 3 potato producers is therefore
calculated to be approximately
$710,948. Using Committee data
regarding each individual handler’s
total shipments during the 2007—-2008
fiscal period and a Committee estimated
average f.o.b. price for 2007 of $9.95 per
hundredweight ($7.75 per
hundredweight plus estimated packing
and handling costs of $2.20 per
hundredweight), none of the Colorado
Area No. 3 potato handlers ship over
$7,000,000 worth of potatoes. Thus, the
majority of handlers and producers of
Colorado Area No. 3 potatoes may be
classified as small entities.

This rule provides for the handling of
all varieties of potatoes with a minimum
diameter of %4 inch, if the potatoes
otherwise meet the requirements of U.S.
No. 1 grade. This change enables
handlers to respond to consumer
demand for small potatoes.

The authority for regulating grade and
size is provided in § 948.22 of the order.
Section 948.387(a) of the order’s
administrative rules and regulations
prescribes the actual size requirements.

This rule is expected to have a
beneficial impact on handlers and
producers due to the increased volume
of potatoes into the fresh market. There
should be no extra cost to producers or
handlers because current harvesting and
handling methods can accommodate the
sorting of these smaller potatoes. The
size relaxation will result in a greater
quantity of potatoes meeting the
minimum requirements of the handling
regulation. The Committee believes that
this relaxation should translate into
increased sales thus greater returns for
handlers and producers.

Neither NASS nor the Committee
compiles statistics relating to the
production of potatoes measuring much
less than 17/ inches in diameter. The
Committee has relied on information
provided by producers and handlers
familiar with the small potato market for
its recommendation.

As small potatoes have grown in
popularity with consumers, the market
demand has outpaced the quantity of
small, high quality potatoes available
from Colorado. The Committee believes
that this regulatory relaxation will

increase the available supply of small
potatoes. The Committee also believes
that these smaller potatoes will not
compete directly with the market for
larger fresh market potatoes and that
this action will not adversely affect the
overall Colorado potato market.

By providing Colorado Area No. 3
handlers the flexibility to pack smaller
potatoes, the Committee believes the
industry will remain competitive in the
marketplace. The small potato market is
a premium market and this action is
expected to further increase sales of
Colorado potatoes to benefit the
Colorado potato industry. The benefits
of this rule are not expected to be
disproportionately greater or lesser for
small entities than for large entities.

The Committee discussed alternatives
to this recommendation, including not
changing the minimum size
requirement. Another alternative
discussed was to use the term “Creamer”
which is defined in the U.S. Standards
for Grades of Potatoes as potatoes
measuring from % inches in diameter to
1%4 inches in diameter. However, by not
using either the terms “Creamer” and
“Size B”, or the resultant upper and
lower size designations, the Committee
intends handlers to have greater
flexibility in marketing fresh potatoes.
The Committee believes that this rule
will benefit the industry by augmenting
the developing market for small
potatoes and enhancing returns to
producers.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
potato handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies. In addition, USDA has
not identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Further, the Committee’s meeting was
widely publicized throughout the
Colorado potato industry and all
interested persons were invited to
participate in Committee deliberations.
Like all Committee meetings, the June 4
and November 17, 2009, meetings were
public meetings and all entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit comments
on this interim rule, including the
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regulatory and informational impacts of
this action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetchTemplateData.
do’template=TemplateN&page=
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Antoinette
Carter at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

This rule invites comments on a
relaxation of the size requirement
prescribed under the Colorado potato
marketing order. Any comments
received will be considered prior to
finalization of this rule.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other information, it is found that this
interim rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) Any changes resulting from
this rule should be effective as soon as
practicable because the Colorado Area
No. 3 potato shipping season began in
July; (2) the Committee discussed and
unanimously recommended these
changes at public meetings and all
interested parties had an opportunity to
provide input; (3) handlers are aware of
this action and want to take advantage
of this relaxation as soon as possible;
and (4) this rule provides a 60-day
comment period and any comments
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 948 is amended as
follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

m 1. The authority citation for 7 CFR
part 948 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2.In §948.387, paragraph (a) is
revised to read as follows:

§948.387 Handling regulation.
* * * * *

(a) Grade and size requirements—All
varieties.

U.S. No. 2 or better grade, 17/s inches
minimum diameter or 4 ounces
minimum weight: Provided That the
minimum size may be % inch in
diameter, if the potatoes otherwise meet
U.S. No. 1 grade.

* * * * *

Dated: March 26, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-7564 Filed 4—2—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF ENERGY

10 CFR Part 431

[Docket Number EERE-2007-BT-STD-
0007]

RIN 1904-AB70

Energy Conservation Program: Energy
Conservation Standards for Small
Electric Motors; Correction

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; technical correction.

SUMMARY: This document contains a
technical correction to the final rule
regarding the energy conservation
standards for small electric motors,
which was published on March 9, 2010.
In that final rule, the U.S. Department
of Energy (DOE) adopted regulations to
establish energy conservation standards
for small electric motors. Due to a
drafting error, an incorrect compliance
date for this equipment was
inadvertently inserted into the
regulation. This correction notice
addresses the error.

DATES: This technical correction is

effective April 8, 2010.

FOR FURTHER INFORMATION CONTACT:

James Raba, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202)
586—8654. E-mail:
Jim.Raba@ee.doe.gov.

Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585-0121,
(202) 586-9507. E-mail:

Michael Kido@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On March 9, 2010, the DOE’s Office
of Energy Efficiency and Renewable
Energy published a final rule titled
“Energy Conservation Standards for
Small Electric Motors.” 75 FR 10874.
Since the publication of that rule, it has
come to DOE’s attention that, due to a
technical oversight, a certain part of the
final regulations inadvertently applied
an incorrect date by which
manufacturers would need to comply
with the standards established by that
rule. That section of the regulations,
section 431.446(a) of Title 10 of the
Code of Federal Regulations (10 CFR),
Part 431, provides a date of February 28,
2015. 75 FR 10947. Instead, that date
should be March 9, 2015, which is 60
months from the date of the final rule’s
publication in the Federal Register, and
in the case of a small electric motor that
requires listing or certification by a
nationally recognized safety testing
laboratory, March 9, 2017, 84 months
after such date. Both of these dates are
specified compliance dates for small
electric motor standards under the
Energy Policy and Conservation Act of
1975, as amended (EPCA). See 42 U.S.C.
6317(b)(3).

II. Need for Correction

As published, the final regulation
contains an erroneous date that this
document corrects. In light of the
statutory requirement, the considerable
amount of time before the compliance
date and, in the case of the 2015 date,
the small difference in the number of
days at issue, the change addressed by
today’s document is technical in nature.
Because these dates are specified by
EPCA, DOE does not have the discretion
to deviate from these statutorily-
prescribed requirements. As such, DOE
finds that there is good cause under 5
U.S.C. 553(b)(B) and that the issuance of
a separate notice to solicit public
comment on the changes contained in
this notice is unnecessary. In FR Doc.
2010-4358, appearing in the document
beginning on page 10947 in the Federal
Register of Tuesday, March 9, 2010, the
following correction is made:

§431.446 [Corrected]

m 1. On page 10947, in the third column,
under §431.446, introductory paragraph
(a) is corrected to read as follows:

§431.446 Small electric motors energy
conservation standards and their effective
dates.

(a) Each small electric motor
manufactured (alone or as a component
of another piece of non-covered
equipment) after March 9, 2015, or in
the case of a small electric motor which
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requires listing or certification by a
nationally recognized safety testing
laboratory, after March 9, 2017, shall
have an average full load efficiency of

not less than the following:

* * * * *

Issued in Washington, DC, on March 29,
2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-7642 Filed 4—2-10; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Part 918

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1261

RIN 2590-AA03, 2590-AA31 and 2590-AA34

Federal Home Loan Bank Directors’
Eligibility, Elections, Compensation
and Expenses

AGENCY: Federal Housing Finance
Agency, Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: In this rulemaking, the
Federal Housing Finance Agency
(FHFA) is adopting a final rule that
implements two separate proposed
rules, which relate to Federal Home
Loan Bank (Bank) director elections and
director compensation, respectively. As
to director elections, FHFA is amending
its regulations relating to the process by
which successor Bank directors are
chosen after a directorship is
redesignated to a new state prior to the
end of the term as a result of the annual
designation of Bank directorships.
Under the final rule, the redesignation
causes the original directorship to
terminate and creates a new
directorship that will be filled by an
election of the members.

As to director compensation, FHFA is
implementing section 1202 of the
Housing and Economic Recovery Act of
2008 (HERA), which amended section
7(i) of the Federal Home Loan Bank Act
(Bank Act) by repealing the statutory
caps on the annual compensation that
can be paid to Bank directors. This
aspect of the final rule allows each Bank
to pay its directors reasonable
compensation and expenses, subject to
the authority of the FHFA Director to
object to, and to prohibit prospectively,

compensation and/or expenses that the
Director determines are not reasonable.
DATES: This rule is effective May 5,
2010.

FOR FURTHER INFORMATION CONTACT:
Daniel Coates, Associate Director,
Division of FHLBank Regulation, 202—
408-2959, daniel.coates@fhfa.gov or
Neil R. Crowley, Deputy General
Counsel, 202—343-1316,
neil.crowley@fhfa.gov, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:

I. In General

On July 30, 2008, HERA, Public Law
110-289, 122 Stat. 2654 (2008), became
law and created FHFA as an
independent agency of the Federal
government. Among other things, HERA
transferred to FHFA the supervisory and
oversight responsibilities over the Banks
that formerly had been vested in the
now abolished Federal Housing Finance
Board (Finance Board). The Banks
continue to operate under regulations
promulgated by the Finance Board until
such time as the existing regulations are
supplanted by regulations promulgated
by FHFA.

Section 1202 of HERA amended
section 7 of the Bank Act, which
governs the eligibility, election,
compensation and expenses of Bank
directors. See 12 U.S.C. 1427. FHFA has
implemented section 7 in part 1261 of
its rules. 12 CFR part 1261.

Section 1201 of HERA (codified at 12
U.S.C. 4513(f)) requires the Director of
FHFA to consider the differences
between the Banks and the Enterprises
with respect to the Banks’ cooperative
ownership structure, mission of
providing liquidity to members,
affordable housing and community
development mission, capital structure,
and joint and several liability, whenever
promulgating regulations that affect the
Banks. The Director may also consider
any other differences that are deemed
appropriate. In preparing this final rule,
the Director considered the differences
between the Banks and the Enterprises
as they relate to the above factors and
determined that the rule is appropriate,
particularly because this final rule
applies only to the Banks.

II. Bank Director Eligibility and
Elections

In December 2009, FHFA published a
proposed rule that would deem
terminated a directorship that is
redesignated to a new state prior to the

end of its term as a result of the annual
designation of Bank directorships, with
a new directorship created for the new
state. See 74 FR 62708 (Dec. 1, 2009).
The new directorship would be filled by
an election of the members. The
proposal constituted a change from the
current Finance Board rule, which
deems the redesignation to create a
vacancy on the board. Under the Bank
Act, vacancies on the board are filled by
the remaining directors. See 12 U.S.C.
1427(f)(2); 12 CFR 1261.3 and 1261.4.

FHFA received one comment on the
proposed rule, which was from a Bank
and related to an aspect of the term limit
provisions. Section 1261.4(d)(2)
implements the term limit provision of
section 7(d) of the Bank Act. See 12 CFR
1261.4(d)(2); 12 U.S.C. 1427(d). The rule
provides that a term adjusted after July
30, 2008 (the effective date of HERA) to
a period of fewer than four years is not
considered a full term for purposes of
calculating term limits. See 12 CFR
1261.4(d)(2)(i). The Bank suggested that
FHFA use the term “adjusted” in new
paragraph 1261.3(e) to make clear that a
newly created directorship with a term
of less than four years as a result of a
redesignation of directorships would
not be a full term for purposes of the
statutory term limit. FHFA agrees that
this will clarify application of the rule
and has made the change in the final
rule. FHFA is adopting the remainder of
the changes as proposed.

FHFA also is making a technical
change to part 1261. It is creating a new
subpart A, which contains definitions
common to all subparts. These
definitions include the terms Act, Bank,
FHFA, and Director. These terms no
longer will appear in other subparts of
part 1261. The succeeding subparts will
be redesignated subparts B (eligibility
and elections), C (compensation and
expenses), and D (reserved). In the
newly redesignated subpart B, FHFA is
renumbering §§ 1261.1 through 1261.7
as §§1261.2 through 1261.8,
respectively. It is removing § 1261.8,
which was reserved. FHFA is correcting
the cross-references within subpart B to
take into account the new numbering.

III. Bank Director Compensation and
Expenses

In October 2009, FHFA published a
proposed rule to address changes HERA
section 1202 made to section 7(i) of the
Bank Act. See 74 FR 54758 (Oct. 23,
2009). Among other things, section 1202
repealed the statutory caps on the
annual compensation a Bank can pay to
its directors, the effect of which was to
authorize the Banks to pay reasonable
compensation and expenses to their
directors subject to FHFA approval. See
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12 U.S.C. 1427(i). The proposed rule
would implement the provisions of
section 7(i) of the Bank Act in a manner
that is consistent with the other
authorities that the FHFA Director has
over the compensation practices of the
other regulated entities, i.e., the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation.

FHFA received six public comments
on the proposed rule, three from Banks,
one from the Council of Banks, which
is a trade group representing all twelve
Banks, one from a trade association
representing home builders, and one
from a public interest group. All
commenters generally supported the
rule and the goal of increased
transparency.

For aspects of the proposed rule with
respect to which FHFA received no
comments, FHFA is adopting those
provisions as proposed, and they
generally are not addressed in this
preamble. One comment concerned
provisions of part 1261 that were not the
focus of this rulemaking, such as board
diversity and differences between
elected and independent Bank directors.
Because those matters are beyond the
scope of the proposed rules, FHFA is
not addressing them in either the
regulation or this supplementary
information. FHFA discusses issues
raised by the other comments in the
analysis of the appropriate section of the
final rule below.

A. Definitions—Section 1261.20

FHFA received no comments on the
definition section. However, because the
term “expense” is used throughout the
subpart and because reimbursable
expenses are described as part of
proposed § 1261.24, FHFA has decided
to relocate the substance of the
description of reimbursable expenses
into a new definition. The final rule
adds the term “expenses” to the
definition section without making any
substantive changes from proposed
§1261.24, which is deleted from the
final rule. FHFA received no comments
on §1261.24.

B. General—Section 1261.21

FHFA has separated proposed
§1261.21(b) into two parts—the first
concerns annual reporting requirements
relating to anticipated compensation for
the coming year and the second
concerns annual reporting requirements
relating to compensation and expenses
for the prior year. FHFA received
comments on two aspects of the
reporting requirements. The first
comment concerned the report on
compensation a Bank expects to pay in

the upcoming year. A Bank suggested
that FHFA change the due date for the
report from December 1 to December 31
because some Banks address
compensation issues at the last meeting
of the year, which may occur later in
December. FHFA has made this
amendment in § 1261.21(b)(1).

The second group of comments
concerned the reporting requirements
for compensation and expenses that a
Bank has paid in the prior year. In
response to these comments, FHFA is
making certain revisions to § 1261.21(b)
and is deleting proposed § 1261.25,
which would have required the Banks to
disclose certain information about
compensation practices in their annual
reports to members. Finance Board
regulations long had required the
annual reports the Banks provide to
their members to include certain
information about the compensation
and expenses paid to Bank directors.
Section 1261.25 of the proposed rule
would have expanded the elements a
Bank had to include in the annual
reports to provide members with
additional information about director
compensation, expenses, and meeting
attendance. That proposal prompted
comments questioning whether it
effectively would require the Banks to
include items in their filings with the
U.S. Securities and Exchange
Commission (SEC) that are not required
by the federal securities laws. Since the
Banks became registered with the SEC,
they generally have ceased providing
their members an annual report separate
from the Form 10-K that they file with
SEC, which includes information about
director and officer compensation.
FHFA agrees that the expanded
provisions of § 1261.25 of the proposed
rule could have the unintended
consequence of requiring a Bank to
include in its Form 10-K information
that differs from what otherwise is
required for SEC registrants, and has
determined that the appropriate course
is to delete from the final rule any
requirements relating to the content of
the Banks’ annual reports.

Because FHFA needs information
about director compensation and
expenses for its own supervisory and
regulatory purposes, i.e., to assess the
reasonableness of the compensation and
to compile compensation information
for its HERA-mandated annual report to
Congress, it has decided to revise the
final rule to require the Banks to report
the information they would have
provided in the annual reports to
members to FHFA. Thus, §1261.21(b)(2)
of the final rule requires the Banks to
report by the tenth day of the calendar
year, seven categories of information

relating to director compensation,
expenses, and meeting attendance for
the immediately preceding calendar
year. Those categories relate to
compensation and expenses paid to
each director, compensation and
expenses for all directors, group
expenses, as well as the number of
board and committee meetings held
during the year and each director’s
attendance at those meetings. FHFA
intends for these new reporting
requirements to cover compensation,
expenses, and meetings that occur in
calendar year 2010.

FHFA received several comments
about group expenses, such as dinners
in conjunction with board or committee
meetings that a Bank does not reimburse
back to individual directors.
Commenters suggested three different
methods for dealing with group
expenses: (1) Do not report it as an
expense; (2) treat it as an aggregated
expense that FHFA will review during
exam process; or (3) aggregate it, with
the average cost allocated back to each
director. FHFA believes that these group
expenses are “expenses” relating to the
directors’ attendance at board meetings,
but agrees that allocating them among
the attending directors might be
burdensome. Therefore, FHFA has
decided that the Banks need only
provide an aggregate sum of group
expenses as part of the report on prior
year payments.

Several commenters asked FHFA to
clarify that a director can attend a board
or committee meeting either in person
or through electronic means, such as
video or teleconferencing. FHFA
encourages in-person attendance by all
directors, but will deem an individual
director’s participation in the entire
meeting via video or teleconferencing as
attendance solely for purposes of
reporting that director’s attendance
under §1261.21(b)(2)(vii). The board of
directors is still required by § 1261.24(a)
to hold a minimum of six in-person
meetings each year, which requirement
is separate from the reporting
requirements of § 1261.21.

C. Director Disapproval—Section
1261.23

FHFA received several comments on
proposed § 1261.23, which addresses
the FHFA Director’s authority to
disapprove compensation arrangements
that do not conform to the
reasonableness standard imposed by
section 7(i) of the Bank Act. One
commenter asked FHFA to clarify that
the prospective disapproval
determination or order does not apply to
earned but unpaid compensation and
expenses incurred but not yet
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reimbursed. FHFA has done so in the
final rule.

Two commenters suggested that the
final rule establish a formal process for
any determinations of unreasonable
director compensation and that the
Director provide a written factual
analysis to a Bank along with any order
directing a Bank to cease further
payments at that level. FHFA does not
see the need to establish a formal
process for reviewing the
reasonableness of a Bank’s
compensation practices, since there are
in place already certain requirements to
ensure the Agency makes decisions in a
responsible manner. Under the Bank
Act and principles of administrative
law, FHFA must act reasonably in all
cases and must have a reasonable
factual basis for any regulatory or
supervisory actions it takes. In light of
these statutory requirements, FHFA
believes that it is not necessary to create
an additional formal process or to treat
decisions made on director
compensation any differently from the
many other supervisory determinations
FHFA makes. While FHFA may not
issue a formal written analysis to a Bank
whenever the Director deems its
compensation arrangements to be
unreasonable, it will endeavor to ensure
that it provides an opportunity for the
Bank to provide its views. Further, the
Agency will provide guidance and will
advise generally on the aspects of the
compensation practices deemed
objectionable and suggest
improvements. The guidance likely will
be in the form of a dialogue with the
Bank, much like FHFA staff already
engages in with respect to other matters
of supervisory concern.

D. Board Meetings—Section 1261.24

In §1261.24 of the final rule, FHFA
has combined two separate provisions

of the proposed rule relating to board
and committee meetings. Proposed
§1261.26, which concerned the number
of board and committee meetings, now
appears in § 1261.24(a) without
substantive change. Proposed § 1261.27,
which concerned the site of board and
committee meetings, now appears in
1261.24(b) without substantive change.
FHFA did not receive any comments on
these sections.

IV. Paperwork Reduction Act

The final rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

V. Regulatory Flexibility Act

The final rule applies only to the
Banks, which do not come within the
meaning of “small entities” for purposes
of the Regulatory Flexibility Act (RFA).
See 5 U.S.C. 601(6). Therefore, in
accordance with section 605(b) of the
RFA, 5 U.S.C. 605(b), the FHFA certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 12 CFR Parts 918 and
1261

Banks, Banking, Community
development, Conflicts of interest,
Credit, Elections, Ethical conduct,
Federal home loan banks, Financial
disclosure, Housing, Reporting and
recordkeeping requirements, Wages.

m For the reasons stated in the preamble,
under the authority of 12 U.S.C. 4511
and 4526, FHFA hereby amends
chapters IX and XII of title 12 of the
Code of Federal Regulations as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

PART 918—[REMOVED]

m 1. Remove 12 CFR part 918.

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

PART 1261—FEDERAL HOME LOAN
BANK DIRECTORS

m 2. The authority citation for part 1261
continues to read as follows:

Authority: 12 U.S.C. 1426, 1427, 1432,
4511, and 4526.
m 3. Redesignate subparts A, B, and C as
subparts B, C, and D, respectively.
m 4. Redesignate §§ 1261.1 through
1261.7 as §§1261.2 through 1261.8,
respectively.
m 5. Add a new Subpart A to read as
follows:

Subpart A—Definitions

§1261.1 Definitions.

As used in this part:

Bank written in title case means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Director means the Director of the
Federal Housing Finance Agency.

FHFA means Federal Housing
Finance Agency.

Subpart B—[Amended)]

m 6. Amend newly redesignated subpart
B as follows:

m a. Revise all references to “the Act” to
read “the Bank Act”; and

m b. Amend references as indicated in
the table below:

Amend:

By removing the reference to:

And adding in its place:

Newly redesignated §1261.2, definition of the
term “Voting State”.
Newly redesignated § 1261.4(a)(2)

Newly redesignated § 1261.4(b) ......ccccecveeveeneen.
Newly redesignated § 1261.5(b)
Newly redesignated § 1261.5(e)(1) ..
Newly redesignated § 1261.6(b)

Newly redesignated § 1261.7(a)(4)
Newly redesignated § 1261.8(a)

(
(
Newly redesignated § 1261.8(a)(iii) ..
(
(

Newly redesignated § 1261.8(b)

Newly redesignated § 1261.8(b)

Newly redesignated §1261.8(d),
text.

Newly redesignated § 1261.8(g)(2)

§1261.9(a)

introductory

12 CFR part 925 ...
12 CFR 925.20 and 925.22, or any successor
provisions.
12 CFR 925.20 and 925.22, or any successor
provisions.
§1261.3(c) ...
§1261.3(c)
12 CFR 925.20 and 925.22, or any successor
provisions.
§1261.5
§1261.6(f) ....
§1261.6(e) ...
§1261.6(a)
§1261.6(a)(3)
§1261.5

§1261.6(e)

§1261.6(a)

12 CFR part 1263.
§§ 1263.20 and 1263.22 of this chapter.
§§1263.20 and 1263.22 of this chapter.

§1261.4(c).
§1261.4(c).
§§1263.20 and 1263.22 of this chapter.

§1261.6.
§1261.7(H).
§1261.7(e).
§1261.7(a).
§1261.7(a)(3).
§1261.6.

§1261.7(e).
§1261.7(a).
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Amend:

By removing the reference to:

And adding in its place:

§1261.14(b)

paragraphs (c) and (d) of §1261.6

§1261.7(c) and (d).

m 7. In newly redesignated § 1261.2
revise the introductory text to read as
set forth below, and remove the
definitions of the terms Act, Bank,
Director and FHFA.

§1261.2 Definitions.
As used in this Subpart B:

* * * * *

m 8. Amend newly redesignated
§1261.4 by revising paragraph (d) and
adding new paragraph (e) to read as
follows:

§1261.4 Designation of member
directorships.
* * * * *

(d) Notification. On or before June 1
of each year, FHFA will notify each
Bank in writing of the total number of
directorships established for the Bank
and the number of member
directorships designated as representing
the members in each voting state in the
Bank district.

(e) Change of state. If the annual
designation of member directorships
results in an existing directorship being
redesignated as representing members
in a different State, that directorship
shall be deemed to terminate in the
previous State as of December 31 of that
year, and a new directorship to begin in
the succeeding State as of January 1 of
the next year. The new directorship
shall be filled by vote of the members
in the succeeding State and, in order to
maintain the staggered terms of
directorships, shall be adjusted to a term
equal to the remaining term of the
previous directorship if it had not been
redesignated to another State.

m 9. Amend newly redesignated
§1261.5 by revising paragraph (e) to
read as follows:

§1261.5 Director eligibility.
* * * * *

(e) Loss of eligibility. A director shall
become ineligible to remain in office if,
during his or her term of office, the
directorship to which he or she has been
elected is eliminated. The incumbent
director shall become ineligible after the
close of business on December 31 of the
year in which the directorship is
eliminated.

§1261.8 [Amended]

m 10. Amend newly redesignated
§1261.8 by adding “(1)” after the “.” at
the end of the italicized heading of
paragraph (a).

m 11. Add subpart C to read as follows:

Subpart C—Federal Home Loan Bank
Directors’ Compensation and Expenses

Sec.

1261.20
1261.21
1261.22
1261.23
1261.24

Definitions.

General.

Directors’ compensation policy.
Director disapproval.

Board meetings.

Subpart C—Federal Home Loan Bank
Directors’ Compensation and
Expenses

§1261.20 Definitions.

As used in this subpart C:

Compensation means any payment of
money or the provision of any other
thing of current or potential value in
connection with service as a director.
Compensation includes all direct and
indirect payments of benefits, both cash
and non-cash, granted to or for the
benefit of any director.

Expenses means necessary and
reasonable travel, subsistence and other
related expenses incurred in connection
with the performance of official duties
as are payable to senior officers of the
Bank under the Bank’s travel policy,
except gift or entertainment expenses.

§1261.21 General.

(a) Standard. Each Bank may pay its
directors reasonable compensation for
the time required of them, and their
necessary expenses, in the performance
of their duties, as determined by a
resolution adopted by the board of
directors of the Bank and subject to the
provisions of this subpart.

(b) Reporting. (1) Following calendar
year. By December 31 of each calendar
year, each Bank shall report to the
Director the compensation it anticipates
paying to its directors for the following
calendar year.

(2) Preceding calendar year. No later
than the tenth business day of each
calendar year, each Bank shall report to
the Director the following information
relating to director compensation,
expenses and meeting attendance for the
immediately preceding calendar year:

(i) The total compensation paid to
each director;

(ii) The total expenses paid to each
director;

(iii) The total compensation paid to
all directors;

(iv) The total expenses paid to all
directors;

(v) The total of all expenses incurred
at group functions that are not
reimbursed to individual directors, such

as the cost of group meals in connection
with board and committee meetings;

(vi) The total number of meetings held
by the board and its designated
committees; and

(vii) The number of board and
designated committee meetings each
director attended in-person or through
electronic means such as video or
teleconferencing.

§1261.22 Directors’ compensation policy.

(a) General. Each Bank’s board of
directors annually shall adopt a written
compensation policy to provide for the
payment of reasonable compensation
and expenses to the directors for the
time required of them in performing
their duties as directors. Payments
under the directors’ compensation
policy may be based on any factors that
the board of directors determines
reasonably to be appropriate, subject to
the requirements in this subpart.

(b) Minimum contents. The
compensation policy shall address the
activities or functions for which director
attendance or participation is necessary
and which may be compensated, and
shall explain and justify the
methodology used to determine the
amount of compensation to be paid to
the Bank directors. The compensation
policy shall require that any
compensation paid to a director reflect
the amount of time the director has
spent on official Bank business, and
shall require that compensation be
reduced, as necessary to reflect lesser
attendance or performance at board or
committee meetings during a given year.

(c) Prohibited payments. A Bank shall
not pay a director who regularly fails to
attend board or committee meetings,
and shall not pay fees to a director that
do not reflect the director’s performance
of official Bank business conducted
prior to the payment of such fees.

(d) Submission requirements. No later
than the tenth business day after
adopting its annual policy for director
compensation and expenses, and at least
30 days prior to disbursing the first
payment to any director, each Bank
shall submit to the Director a copy of
the policy, along with all studies or
other supporting materials upon which
the board relied in determining the level
of compensation and expenses to pay to
its directors.

§1261.23 Director disapproval.

The Director may determine, based
upon his or her review of a Bank’s
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director compensation policy,
methodology and/or other related
materials, that the compensation and/or
expenses to be paid to the directors are
not reasonable. In such case, the
Director may order the Bank to refrain
from making any further payments
under that compensation policy. Any
such order shall apply prospectively
only and will not affect either
compensation or expenses that have
been earned but not yet paid or
reimbursed or payments that had been
made prior to the date of the Director’s
determination and order.

§1261.24 Board meetings.

(a) Number of meetings. The board of
directors of each Bank shall hold as
many meetings each year as necessary
and appropriate to carry out its
fiduciary responsibilities with respect to
the effective oversight of Bank
management and such other duties and
obligations as may be imposed by
applicable laws, provided the board of
directors of a Bank must hold a
minimum of six in-person meetings in
any year.

(b) Site of meetings. The bank usually
should hold board of director and
committee meetings within the district
served by the Bank. The Bank shall not
hold board of director or committee
meetings in any location that is not
within the United States, including its
possessions and territories.

Dated: March 27, 2010.

Edward J. DeMarco,

Acting Director, Federal Housing Finance
Agency.

[FR Doc. 2010-7418 Filed 4—2—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 27, 29, 91, 121, 125, and
135

[Docket No. FAA-2005-20245; Amendment
No. 27-45, 29-52, 91-313, 121-349, 125—
60 and 135-121]

RIN 2120-AJ65
Extension of the Compliance Date for

Cockpit Voice Recorder and Digital
Flight Data Recorder Regulations

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: On March 7, 2008, the FAA
published a final rule titled “Revisions
to Cockpit Voice Recorder and Digital
Flight Data Recorder Regulations.” The

rule required certain upgrades of
cockpit voice recorder and digital flight
data recorder equipment on certain
aircraft beginning April 7, 2010. That
compliance date is being changed for
certain requirements on certain aircraft.
DATES: These amendments are effective
April 5, 2010.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this final
rule contact Timothy W. Shaver,
Avionics Maintenance Branch, Flight
Standards Service, AFS—360, Federal
Aviation Administration, 950 L’Enfant
Plaza, SW., Washington, DC 20024;
telephone (202) 385—4292; facsimile
(202) 385—4651; e-mail
tim.shaver@faa.gov. For legal questions
concerning this final rule contact Karen
L. Petronis, Regulations Division, AGC—
200, Office of the Chief Counsel, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3073; facsimile (202) 267—-7971;
e-mail karen.petronis@faa.gov.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701. Under that section, the FAA is
charged with prescribing regulations
providing minimum standards for other
practices, methods and procedures
necessary for safety in air commerce.
This regulation is within the scope of
that authority since flight data recorders
are the only means available to account
for aircraft movement and flightcrew
actions critical to finding the probable
cause of incidents or accidents,
including data that could prevent future
incidents or accidents.

I. Background

A. History of the Regulatory
Requirements

In February 2005, the FAA issued a
notice of proposed rulemaking
proposing to amend the digital flight
data recorder (DFDR) and cockpit voice
recorder (CVR) regulations for much of
the U.S. fleet of aircraft (70 FR 9752;
February 28, 2005). Some of the changes
proposed were based on
recommendations from the National
Transportation Safety Board (NTSB or
Board) that were issued as a result of the
Board’s investigations of several aircraft

accidents and incidents. A full
discussion of the NTSB’s
recommendations and the FAA’s
proposed changes can be found in the
2005 NPRM.

In March 2008, the FAA issued a final
rule adopting many of those proposals
(73 FR 12541; March 7, 2008). The
requirements were adopted as aircraft
certification or operating rules, some of
which take effect on April 7, 2010, and
include:

e The recording of datalink
communications, when the
communications equipment is installed
on or after April 7, 2010;

e Wiring requirements related to
single electrical failures and their effect
on the DFDR and CVR systems;

e The addition of a 10-minute
independent power source for the CVR;
¢ Requirements regarding the CVR

location and housing;

e Requirements for the duration of
DFDR recording;

¢ Requirements for the duration of
CVR recording; and

¢ Increased sampling rates for certain
DFDR parameters.

A detailed discussion of the
individual requirements and where they
appear in the regulations can be found
in the preamble to the 2008 final rule,
beginning at page 12556 (Section-By-
Section Analysis). Some of the
requirements were promulgated to be
effective in two years, while others were
required within four years of April 7,
2008.

Between May 1, 2009 and December
14, 2009, the FAA received seven
petitions from aircraft manufacturers
and two from industry associations
requesting either that the effective dates
in the regulations be changed or that
other relief from several of the 2008
requirements be granted for aircraft
manufactured on or after April 7, 2010.

In a notice of proposed rulemaking
(NPRM) published on January 7, 2010
(75 FR 943), the FAA denied all of the
petitions and instead proposed that
some of the requirements for newly
manufactured aircraft be extended from
the April 7, 2010 compliance date.
Specifically, the FAA proposed that:

1. For increased DFDR sampling rates,
the compliance date for newly
manufactured aircraft operated under
part 121, 125, or 135 would be extended
until December 6, 2010.

2. For the datalink recording
requirements, the compliance date after
which the installation of datalink
communications must include recording
equipment would be extended until
December 6, 2010 for aircraft operating
under part 121, 125, or 135.
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3. For the ten-minute backup power
source for CVRs, the compliance date
for part 91 operators (only) would be
extended to April 6, 2012.

4. For increased DFDR sampling rates,
the compliance date for newly
manufactured aircraft operated under
part 91 would be extended until April
6, 2012.

5. For aircraft operating under part 91,
datalink communications would have to
be recorded when datalink
communication equipment is installed
on or after April 6, 2012.

These proposed changes were the
ones the FAA found to be potentially
justified by the petitions submitted. All
other compliance dates in the 2008 final
rule remained as adopted, including the
wiring requirements for CVRs and
DFDRs; 25-hour solid state memory
DFDRs; two-hour solid state memory
CVRs; the CVR and DFDR housing
requirements; and the ten-minute
backup power source for CVRs on
aircraft operated under part 121, 125, or
135. A more complete discussion of the
requests and the FAA’s proposal can be
found in the preamble to the NPRM.

B. General Response to the NPRM

In the NPRM, the FAA invited
comment from manufacturers and
affected operators that may not consider
the proposed extension to be sufficient.
The agency requested that comments
include specific, detailed information
regarding their actions toward
compliance, and reasons (such as lack of
equipment availability) that continue to
affect timely compliance with the 2008
regulations.

The FAA received 14 comment
documents to the NPRM, including five
from airframe manufacturers, three from
avionics equipment manufacturers, two
from industry trade associations, three
from air carriers, and from the NTSB.
The comments generally supported the
proposed changes, while three
manufacturers requested further
extension of the compliance dates based
on continuing issues with compliance
for certain models. One avionics
equipment manufacturer stated that it
had been ready to supply equipment
and that an extension would serve as a
reward to suppliers who did not provide
compliant systems by the date required
in the 2008 regulations.

The NTSB supported the FAA and
stated that our proposed extension of
certain compliance dates was
“reasonable and realistic.” The NTSB
opposed any further delay that might be
requested, and suggested that some of
the original four-year compliance times
could be shortened.

C. Aligning Requirements for Parts 91
and 135

The General Aviation Manufacturers
Association (GAMA) and Bombardier,
Inc. (Bombardier) each submitted a
comment encouraging the FAA to
extend the dates for part 135 operation
compliance to match those proposed for
part 91. Each of the commenters noted
that it is common for a business aircraft
to spend part of its time operating under
the regulations of part 91, and part of its
time operating under part 135.

The GAMA stated that the
manufacturers of these aircraft have
made significant progress toward
compliance in the last 18 months, but
that technical difficulties remain with
full compliance. Since the
manufacturers seek to deliver aircraft
that meet their customers’ need to
change operating parts, it means that
part 135 compliance is required, but
that it cannot be integrated into the
manufacturing process for deliveries
made beginning April 8, 2010. The
proposed part 91 compliance date
extension would provide no relief for
most of the aircraft they manufacture
because of the dual operational use of
the aircraft.

Bombardier noted that its primary
avionics equipment suppliers focused
on the commercial aircraft market (for
parts 121 and 125) with their more
generalized system architectures as their
primary goal for 2010 compliance.
Accordingly, Bombardier’s aircraft
produced for part 121 and 125 operators
will meet the April 7, 2010, date
without needing to make use of the
proposed extension for those operations.
But those compliance efforts have
resulted in the engineering for
Bombardier’s business aircraft, which it
describes as having “more exotic bus
architectures and systems that * * *
cannot be supported by other suppliers”
remaining incomplete. Bombardier also
noted that its Challenger aircraft model
will need unanticipated hardware
upgrades to meet the 8Hz sampling
rates, and these costs and the
underlying engineering were
unanticipated in the 2008 final rule.
This has taken the Challenger aircraft
even further out of the normal
manufacturing sequence and efforts to
achieve compliance with the 2008
regulations. For its Challenger and BD—
700 aircraft models, the proposed
extension for increased sampling rates
to December 2010 would decrease the
number of noncompliant aircraft, but
would not completely eliminate the
need for exemptions to operate under
part 135.

Honeywell Aerospace also
recommended that part 135 operations
be aligned with part 91 and the
compliance date for them be extended
to 2012, noting the crossover in
operations and the lack of available
compliant solutions for those aircraft.
Gulfstream also requested that the
proposed part 91 compliance extension
be extended to part 135 operations for
aircraft with a capacity of 19 or fewer
passengers, but did not detail its
specific equipment or certification
issues.

The FAA disagrees that aircraft
operated under part 135 should be
treated the same as aircraft operated
under part 91. It is true that the same
aircraft may be used in both part 91 and
part 135 operations. The FAA has
addressed differing equipage and
maintenance requirements in the past
by requiring that the higher standard be
met for all operations when there is
mixed use. The agency sees no reason
to change that practice in this instance.

The FAA considers part 135 operators
more akin to those of part 121 than
those of part 91, and proposed the same
compliance date extension for both part
121 and 135. The general public, in
purchasing air transportation, expects a
level of equipage and safety that it
would not necessarily expect to see in
general aviation. The FAA has always
maintained higher standards for aircraft
operated for compensation or hire and
sees no reason to change its position
here. As a practical matter, the shorter
compliance date will likely result in the
aircraft used solely in part 91 operations
complying before the April 2012
compliance date.

No changes are being adopted based
on these comments. For part 135
airplanes, the installation of increased
DFDR sampling rates and datalink
recording equipment is extended until
December 6, 2010, as proposed.

D. Rule Language Discrepancy

Several commenters, including the
Boeing Company (Boeing), Airbus, and
Avianca Airlines, identified a
discrepancy between the text of current
§121.359(k) and the proposed rule text
of § 121.359(j) regarding the datalink
message set requirements in
§25.1457(a)(6).

The proposed rule text did contain an
error. A similar error exists in other
proposed operating rule sections. This
final rule corrects the references in
§§91.609(i), 121.359(j), 125.227(h), and
135.151(g)(1) and (g)(2) to indicate the
correct compliance date for datalink
recording requirements.
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E. Miscellaneous Comments

Boeing noted that in July 2009, it had
requested a one-year exemption for all
of its production models from the
requirement for a ten-minute CVR
independent power source. Boeing
indicated that it has made significant
advancements toward compliance since
its original request, and expects to
achieve compliance for all models
except the Boeing 737. Boeing requested
that the compliance date for 737s be
changed from April 7, 2010 to July 6,
2010, noting that about 15 aircraft are
expected to be produced during that
time, which is before the power source
equipment can be certificated and
installed.

The FAA will not extend the
compliance date in the rule for a single
model of aircraft. The agency
appreciates Boeing’s renewed efforts at
timely compliance, and will address the
need for individual model 737 aircraft
to be granted temporary operating
exemptions when requested by the
operators taking delivery of the affected
aircraft. Requests for exemption need to
be filed by the affected operators under
the procedures of 14 CFR part 11. Any
aircraft granted an exemption will need
to be retrofitted with the power source
equipment before any granted
exemption expires.

In its comment, Airbus included
detailed descriptions of its efforts
toward compliance since it filed a
petition for exemption in June 2009 on
behalf of affected operators of its
aircraft. Airbus indicated that it cannot
guarantee that design changes necessary
to implement the increased DFDR
sampling rates will be ready before the
December 6, 2010 extension proposed in
the NPRM, and renewed its request that
the compliance date be extended a full
year.

The FAA has determined that the
compliance date for part 121, 125, and
135 aircraft DFDR sampling rates will be
extended until December 6, 2010, as
proposed. Operators that require relief
for aircraft manufactured after that date
may apply for temporary exemption
relief under 14 CFR part 11.

Airbus also renewed its request to
extend the compliance time for datalink
recording by one year from the current
rule, indicating that the alternative is to
have inactive datalink communication
equipment installed.

The FAA has again concluded that
any future benefit of using datalink
equipment alone is outweighed by the
risk of not having the communications
recorded. Once datalink equipment is
installed and is in use for instructions
that affect the movement of the aircraft,

a record of those instructions becomes
a critical element for post accident and
incident investigation. The data
provided by these and other recordings
play a critical part in understanding the
actions and events that lead up to the
accident or incident. Once probable
cause has been determined, actions can
be taken to prevent future accidents of
the same type from occurring. The
elimination of voice communication
and the requirements that it be recorded
must be accomplished in a manner that
maintains the integrity of the
information, and that will occur when
datalink communications are recorded.
The implementation of the recording
requirement cannot be further delayed
in favor of some generalized benefit of
lessened environmental operational
impact and eventual international
harmonization. The FAA notes that
datalink communication remains
optional under our regulations. But
when chosen to be installed, the safety
issues that attach to its use require that
recordation of those communications
not be delayed any further.

Nor does the FAA accept the
argument that since some datalink
communications are captured on the
ground, it would be an acceptable
alternative to onboard recordation. Such
activities are not recognized by federal
regulation and raise questions with
regard to who intercepts and maintains
the record of such communications and
to whom they would be accessible. Nor
are there any industry standards for the
capture or maintenance of data recorded
by ground-based systems. While such
activities may become acceptable in the
future as the technology advances, it
does not change the need for recording
datalink communications on board an
aircraft now.

The Air Transport Association (ATA)
commented on behalf of its member
operators that the proposed extensions
will reduce the number of airplanes that
are unable to comply, but will not
eliminate the potential need for
temporary exemptions. The ATA also
renewed its request for a change in the
date after which in-service aircraft need
to add datalink recording capability
when new datalink equipment is
installed.

The FAA understands that the
compliance extensions for part 121, 125,
and 135 operations adopted in this final
rule may not capture every aircraft
manufactured in 2010. As we noted in
response to the Boeing 737 issue with
the CVR independent power source, the
FAA anticipates that some exemption
requests will be filed. The FAA has
found that the proposed compliance
extension is appropriate under the

circumstances described by the
industry, but that further extension is
not. The FAA notes that no matter how
far in advance compliance dates are set,
the agency is almost always faced with
requests for temporary exemption as
those dates approach. As indicated in
the preamble to the proposed rule, the
agency has not been persuaded that a
different compliance time is either
necessary or appropriate for in-service
aircraft adding optional new datalink
equipment. In response to industry
inquiries, the FAA plans to publish on
its Web site additional guidance on
datalink recording compliance for
upgrades to existing aircraft.

F. Rotorcraft Corrections

In the NPRM, we also proposed
changes to the certification rules of parts
27 and 29 to correct references to
airplanes that were inadvertently placed
in the rotorcraft certification rules. No
comments were received on these
proposed changes and they are adopted
as proposed.

G. Final Rule Summary

As compared with the final rule
adopted in March 2008, this final rule
adopts the following flight recorder
equipment compliance times:

1. For the ten-minute backup power
source for CVRs, the compliance date
for newly manufactured aircraft
operating under part 91 is April 6, 2012.

2. For increased DFDR sampling rates,
the compliance date for newly
manufactured aircraft operating under
part 91 is April 6, 2012.

3. For increased DFDR sampling rates,
the compliance date for newly
manufactured aircraft operating under
part 121, 125, or 135 is December 6,
2010.

4. For recordation of datalink
communications, the compliance date
after which newly installed datalink
systems must include recording
capability for aircraft operating under
part 91 is April 6, 2012.

5. For recordation of datalink
communications, the compliance date
after which newly installed datalink
systems must include recording
capability for aircraft operating under
part 121, 125, or 135 is December 6,
2010.

II. Regulatory Notice and Analysis
Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. We
have determined that there is no current
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or new requirement for information
collection associated with this
amendment.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these regulations.

Regulatory Evaluation, Regulatory
Flexibility Determination, International
Trade Impact Assessment, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it is to be included in
the preamble if a full regulatory
evaluation of the cost and benefits is not
prepared. Such a determination has
been made for this rule. The reasoning
for this determination follows:

In response to its 2010 NPRM, the
FAA received several comments that
generally supported the proposed
compliance dates. As discussed in the
NPRM, the FAA recognizes that
technical difficulties have necessitated
the extension of certain compliance
dates. By extending the compliance
dates, this rule will eliminate some
retrofit and airplane downtime costs.

Some commenters requested that the
proposed part 135 compliance date be
aligned with the proposed part 91
compliance date because some newly
manufactured airplanes will operate
under both part 91 and part 135. The
FAA has determined that part 135
operations are more like part 121
operations, and the same compliance
date extension is being adopted for
those two parts.

The FAA has determined that this
rule is cost relieving, is not a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, and is not “significant” as
defined in DOT’s Regulatory Policies
and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96-354) (RFA) establishes “as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA.

The compliance dates extensions will
reduce the costs by delaying the date
after which certain production aircraft
must record some parameters at a higher
sampling rate. Since these aircraft
would not have been able to comply
with the original date, this final rule
reduces some of these costs. The
expected outcome will benefit small
operators that purchase new aircraft.

Therefore, as the FAA Administrator,
I certify that this rule will not have a

significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39) prohibits Federal
agencies from establishing any
standards or engaging in related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this rule and has
determined that it will reduce costs on
both domestic and international entities
and thus has a neutral trade impact.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$141.3 million in lieu of $100 million.
This rule does not contain such a
mandate; therefore, the requirements of
Title II of the Act do not apply.

Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have federalism implications.

Regulations Affecting Intrastate
Aviation in Alaska

Section 1205 of the FAA
Reauthorization Act of 1996 (110 Stat.
3213) requires the FAA, when
modifying its regulations in a manner
affecting intrastate aviation in Alaska, to
consider the extent to which Alaska is
not served by transportation modes
other than aviation, and to establish
appropriate regulatory distinctions. In
the NPRM, we requested comments on
whether the proposed rule should apply
differently to intrastate operations in
Alaska. We did not receive any
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comments, and we have determined,
based on the administrative record of
this rulemaking, that there is no need to
make any regulatory distinctions
applicable to intrastate aviation in
Alaska.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
Chapter 3, paragraph 312f and involves
no extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because it is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the amendment number or
docket number of this rulemaking.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction. If
you are a small entity and you have a
question regarding this document, you
may contact your local FAA official, or
the person listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. You can find
out more about SBREFA on the Internet
at http://www.faa.gov/
regulations policies/rulemaking/
sbre_act/.

Good Cause

This final rule amends certain
compliance dates in various operating
regulations and provides relief to
operators of certain aircraft
manufactured on or after April 7, 2010.
Since that date is less than 30 days from
the publication of these amendments,
the FAA has determined that good cause
exists under 5 U.S.C. 553(d) to make
this rule effective less than 30 days from
publication.

List of Subjects in 14 CFR Parts 27, 29,
91, 121, 125, and 135

Air carriers, Air taxis, Aircraft,
Aviation safety, Charter flights, Safety,
Transportation.

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends parts 27, 29, 91, 121, 125, and
135 of Title 14, Code of Federal
Regulations, as follows:

PART 27—AIRWORTHINESS
STANDARDS: NORMAL CATEGORY
ROTORCRAFT

m 1. The authority citation for part 27
continues to read as follows:

AllthOI‘ity: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

m 2. Amend § 27.1457 by revising
paragraph (d)(1)(ii) to read as follows:

§27.1457 Cockpit voice recorders.
* * * * *

d * * %

%1)) * * %

(ii) It remains powered for as long as
possible without jeopardizing
emergency operation of the rotorcraft.
* * * * *

m 3. Amend § 27.1459 by revising
paragraph (a)(3)(ii) to read as follows:

§27.1459 Flight data recorders.
(a] * *x %

(3) * *x %
(ii) It remains powered for as long as
possible without jeopardizing

emergency operation of the rotorcraft.
* * * * *

PART 29—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY ROTORCRAFT

m 4. The authority citation for part 29
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, 44704.

m 5. Amend § 29.1457 by revising
paragraph (d)(1)(ii) to read as follows:

§29.1457 Cockpit voice recorders.

* * * * *
(d) *
(1) *
(ii) It remains powered for as long as

possible without jeopardizing

emergency operation of the rotorcraft.
* * * * *

* %
* %

m 6. Amend § 29.1459 by revising
paragraph (a)(3)(ii) to read as follows:

§29.1459 Flight data recorders.

(a) * x %

(3) * x %

(ii) It remains powered for as long as
possible without jeopardizing

emergency operation of the rotorcraft.
* * * * *

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 7. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g), 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44709,
44711, 44712, 44715, 44716, 44717, 44722,
46306, 46315, 46316, 46504, 46506—46507,
47122, 47508, 47528—47531, articles 12 and
29 of the Convention on International Civil
Aviation (61 stat. 1180).

m 8. Amend § 91.609 by revising
paragraph (i)(1) adding new paragraph
(1)(3) and revising paragraph (j) to read
as follows:

§91.609 Flight data recorders and cockpit
voice recorders.

(1) * % %

(1) Is installed in accordance with the
requirements of § 23.1457 (except for
paragraphs (a)(6) and (d)(5)); § 25.1457
(except for paragraphs (a)(6) and (d)(5));
§27.1457 (except for paragraphs (a)(6)
and (d)(5)); or § 29.1457 (except for
paragraphs (a)(6) and (d)(5)) of this
chapter, as applicable; and

* * * * *

(3) For all airplanes or rotorcraft
manufactured on or after April 6, 2012,
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also meets the requirements of
§23.1457(a)(6) and (d)(5);
§25.1457(a)(6 )and
§27.1457(a)(6) and
§29.1457(a)(6) and
as applicable.

(j) All airplanes or rotorcraft required
by this section to have a cockpit voice
recorder and a flight data recorder, that
install datalink communication
equipment on or after April 6, 2012,
must record all datalink messages as
required by the certification rule
applicable to the aircraft.

* * * * *

(d)(5);
(d)(5); o
(d)(5) of this chapter,

m 9. Amend appendix E to part 91 by
revising footnote 5 to read as follows:

Appendix E to Part 91—Airplane Flight
Recorder Specifications

* * * * *

5For Pitch Control Position only, for all
aircraft manufactured on or after April 6,
2012, the sampling interval (per second) is 8.
Each input must be recorded at this rate.
Alternately sampling inputs (interleaving) to
meet this sampling interval is prohibited.

m 10. Amend appendix F to part 91 by
revising footnote 4 to read as follows:

Appendix F to Part 91—Helicopter
Flight Recorder Specifications

* * * * *

4For all aircraft manufactured on or after

April 6, 2012, the sampling interval per
second is 4.

PART 121—OPERATING
REQUIREMENTS: DOMESTIC, FLAG,
AND SUPPLEMENTAL OPERATIONS

m 11. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40119,
41706, 44101, 44701-44702, 44705, 44709—
44711, 44713, 44716-44717, 44722, 46105.

m 12. Amend § 121.359 by revising
paragraphs (e)(1) and (j)(1), adding new
paragraph (j)(4), and revising paragraph
(k) to read as follows:

§121.359 Cockpit voice recorders.

* * * * *

(e) * *x %

(1) Is installed in accordance with the
requirements of § 23.1457 (except
paragraphs (a)(6), (d)(1)(ii), (4), and (5))
or §25.1457 (except paragraphs (a)(6),
(d)(1)(ii), (4), and (5)) of this chapter, as
applicable; and

1) * * %

(1) Is installed in accordance with the
requirements of § 23.1457 (except for
paragraph (a)(6) or § 25.1457 (except for
paragraph (a)(6)) of this chapter, as
applicable;

* * * * *

(4) For all airplanes manufactured on
or after December 6, 2010, also meets
the requirements of § 23.1457(a)(6) or
§ 25.1457(a)(6) of this chapter, as
applicable.

(k) All airplanes required by this part
to have a cockpit voice recorder and a
flight data recorder, that install datalink
communication equipment on or after
December 6, 2010, must record all
datalink messages as required by the
certification rule applicable to the
airplane.

m 13. Amend appendix M to part 121 by
revising footnote 18, to read as follows:

Appendix M to Part 121—Airplane
Flight Recorder Specifications

* * * * *

18 For all aircraft manufactured on or after
December 6, 2010, the seconds per sampling
interval is 0.125. Each input must be
recorded at this rate. Alternately sampling
inputs (interleaving) to meet this sampling
interval is prohibited.

* * * * *

PART 125—CERTIFICATION AND
OPERATIONS: AIRPLANES HAVING A
SEATING CAPACITY OF 20 OR MORE
PASSENGERS OR A MAXIMUM
PAYLOAD CAPACITY OF 6,000
POUNDS OR MORE; AND RULES
GOVERNING PERSONS ON BOARD
SUCH AIRCRAFT

m 14. The authority citation for part 125
continues to read as follows:
AllthOI‘ity: 49 U.S.C. 106(g), 40113, 44701—

44702, 44705, 44710—-44711, 44713, 44716—
44717, 44722.

m 15. Amend § 125.227 by revising
paragraph (h)(1), adding new paragraph
(h)(4), and revising paragraph (i) to read
as follows:

§125.227 Cockpit voice recorders.

* * * * *

(h) * * =

(1) Is installed in accordance with the
requirements of § 25.1457 (except for
paragraph (a)(6)) of this chapter;

(4) For all airplanes manufactured on
or after December 6, 2010, also meets
the requirements of § 25.1457(a)(6) of
this chapter.

(i) All airplanes required by this part
to have a cockpit voice recorder and a
flight data recorder, that install datalink
communication equipment on or after
December 6, 2010, must record all
datalink messages as required by the
certification rule applicable to the
airplane.

m 16. Amend appendix E to part 125 by
revising footnote 18, to read as follows:

Appendix E to Part 125—Airplane
Flight Recorder Specifications

* * * * *

18 For all aircraft manufactured on or after
December 6, 2010, the seconds per sampling
interval is 0.125. Each input must be
recorded at this rate. Alternately sampling
inputs (interleaving) to meet this sampling
interval is prohibited.

* * * * *

PART 135—OPERATING
REQUIREMENTS: COMMUTER AND
ON DEMAND OPERATIONS AND
RULES GOVERNING PERSONS ON
BOARD SUCH AIRCRAFT

m 17. The authority citation for part 135
continues to read as follows:

Authority: 49 U.S.C. 106(g), 41706, 44113,
44701-44702, 44705, 44709, 44711-44713,
44715-44717, 44722.

m 18. Amend § 135.151 by revising
paragraphs (b)(1), (g)(1)(i), (g)(2)(i), and
(h) and by adding paragraphs (g)(1)(iv)
and (g)(2)(iv) to read as follows:

§135.151 Cockpit voice recorders.
* * * * *

(b) * *x %

(1) Is installed in accordance with the
requirements of § 23.1457 (except
paragraphs (a)(6), (d)(1)(ii), (4), and (5));
§ 25.1457 (except paragraphs (a)(6),
(d)(1)(ii), (4), and (5)); §27.1457 (except
paragraphs (a)(6), (d)(1)(ii), (4), and (5));
or § 29.1457 (except paragraphs (a)(6),
(d)(1)(ii), (4), and (5)) of this chapter, as
applicable; and

* * * * *

(g)a) * * *

(i) Is installed in accordance with the
requirements of § 23.1457 (except for
paragraph (a)(6)); § 25.1457 (except for
paragraph (a)(6)); § 27.1457 (except for
paragraph (a)(6)); or § 29.1457 (except
for paragraph (a)(6)) of this chapter, as
applicable; and

(iv) For all airplanes or rotorcraft
manufactured on or after December 6,
2010, also meets the requirements of
§23.1457(a)(6); § 25.1457(a)(6);
§27.1457(a)(6); or § 29.457(a)(6) of this
chapter, as applicable.

(2) * *x %

(i) Is installed in accordance with the
requirements of § 23.1457 (except for
paragraph (a)(6)); § 25.1457 (except for
paragraph (a)(6)); § 27.1457 (except for
paragraph (a)(6)); or § 29.1457 (except
for paragraph (a)(6)) of this chapter, as
applicable; and

(iv) For all airplanes or rotorcraft
manufactured on or after December 6,
2010, also meets the requirements of
§23.1457(a)(6); § 25.1457(a)(6);
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§27.1457(a)(6); or § 29.457(a)(6) of this
chapter, as applicable.

(h) All airplanes or rotorcraft required
by this part to have a cockpit voice
recorder and a flight data recorder, that
install datalink communication
equipment on or after December 6, 2010,
must record all datalink messages as
required by the certification rule
applicable to the aircraft.

m 19. Amend appendix C to part 135 by
revising footnote 4 to read as set forth
below.

Appendix C to Part 135—Helicopter
Flight Recorder Specifications

* * * * *

4 For all aircraft manufactured on or after
December 6, 2010, the sampling interval per
second is 4.

m 20. Amend appendix E to part 135 by
revising footnote 3 to read as set forth
below.

Appendix E to Part 135—Helicopter
Flight Recorder Specifications

* * * * *

3 For all aircraft manufactured on or after
December 6, 2010, the sampling interval per
second is 4.

m 21. Amend appendix F to part 135 by
revising footnote 18 to read as set forth
below.

Appendix F to Part 135—Airplane
Flight Recorder Specifications

* * * * *

18 For all aircraft manufactured on or after
December 6, 2010, the seconds per sampling
interval is 0.125. Each input must be
recorded at this rate. Alternately sampling
inputs (interleaving) to meet this sampling
interval is prohibited.

Issued in Washington, DC, on March 30,
2010.
J. Randolph Babbitt,
Administrator.
[FR Doc. 2010-7660 Filed 4—2—10; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 67
[Docket No. FAA-2009-0773

Special Issuance of Airman Medical
Certificates to Applicants Being
Treated With Certain Antidepressant
Medications

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Policy statement; request for
comment.

SUMMARY: This policy statement is
intended to serve as notice that the

Federal Aviation Administration (FAA)
will consider for a special-issuance
medical certificate applicants for first-,
second-, and third-class airman medical
certification who are being treated for
depression with one of four
antidepressant medications. The FAA
will evaluate affected applicants on a
case-by-case basis and will issue
certificates based on a medical finding
that an individual’s use of such
medication will not endanger public
safety.

DATES: This policy goes into effect April
5, 2010. Comments must be submitted
on or before May 5, 2010.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2009-0773 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, efc.). You may review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket, or, the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Judi
Citrenbaum, Federal Air Surgeon’s
Office, Office of Aerospace Medicine,

Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-9689; facsimile (202) 267-5200, e-
mail Judi.M.Citrenbaum@faa.gov.
SUPPLEMENTARY INFORMATION:

Availability of the Policy Statement:
You can get an electronic copy of this
document using the Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies or

3. Accessing the Government Printing
Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—-9680. Make sure to
identify the docket number.

Background

Under Title 14 of the Code of Federal
Regulations (14 CFR) 67.107(c),
67.207(c), and 67.307(c) and 67.113(c),
67.213(c) and 67.313 (c), the FAA
generally considers a diagnosis of
depression and use of psychotropic
medication medically disqualifying for
applicants for FAA medical
certification. Disqualifying medication
generally includes all sedatives,
tranquilizers, antipsychotics,
antidepressants (including selective
serotonin reuptake inhibitors (SSRIs)),
analeptics, anxiolytics, and
hallucinogens. Aviation Medical
Examiners (AMEs) defer medical
certificate issuance for any applicant
with a disqualifying medical condition,
including any applicant who reveals on
a medical certificate application usage
of psychotropic medication for
treatment of depression.

Under 14 CFR 67.401 the Federal Air
Surgeon may, at his discretion,
authorize special issuance of airman
medical certificates to applicants who
are disqualified under the certification
standards set forth in subparts B, C, or
D of part 67. The FAA, however, has
long considered the use of a
psychotropic medication for treatment
of depression as a basis to deny a
special-issuance medical certificate.
Current FAA special-issuance practice
has been to consider applicants who
had taken psychotropic medication only
if they had discontinued it for at least
3 months prior to application. Upon
careful review and reconsideration, the
FAA is modifying its long-standing,
special-issuance practice. The FAA has
determined that aviators diagnosed with
depression taking one of four specific
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SSRIs may be considered for special
issuance of an airman medical
certificate. Affected applicants will
continue to be considered on a case-by-
case basis and in keeping with the
conditions and limitations announced
in this policy statement.

As reported in the Federal Air
Surgeon’s Medical Bulletin, Vol. 42, No.
3, 2004-3 (article entitled “Depression
and Use of SSRIs in Pilots”), since
developed in the 1980s, SSRIs have
been used successfully to treat many
psychiatric disorders and medical
conditions. Because SSRIs have been
more effective and better tolerated
(fewer side effects) than previous
antidepressant medications, they soon
became the most frequently prescribed
medications for depression. Five of the
top 40 medications prescribed in the
United States are SSRIs and their usage
is increasing.

Some civil aviation authorities have
adopted more flexible policies to
consider some applicants using SSRIs.
Similarly, the International Civil
Aviation Organization (ICAO), the
aerospace medical community, and the
aviation community at large have made
recommendations that suggest more
flexibility may be appropriate in some
cases. These policies and
recommendations may be summarized
as follows:

e Aerospace Medical Association: In
2004, published a position paper
recommending that the FAA allow
usage of SSRIs.

e Aircraft Owners and Pilots
Association: In 2006, proposed a change
to policy and offered a protocol for
allowing use of certain SSRIs in pilots.

e Air Line Pilots Association
Aeromedical Office: In 2002, proposed a
policy for granting Special-Issuance
Medical Certificates for selected SSRIs
and with ongoing medical monitoring.

e Civil Aviation Safety Authority of
Australia: In 1987, allowed use of
certain SSRIs. A 10-year follow-up
study (1993-2004) of 481 pilots showed
no increase in accidents.

e ICAO:In 2009, adopted a
Recommended Practice that advises that
signatory States may certificate
applicants on a case-by-case basis who
are prescribed (and are taking) an
approved SSRI antidepressant
medication for an established diagnosis
of depression which is in remission.

e Transport Canada: In 2004, allowed
(with no adverse affect on safety) six
pilots holding first-class certificates and
serving in multi-crew settings selected
use of only three specific medications.

e U.S. Army:In 2005, offered a
waiver for use of SSRIs in selected
pilots.

In keeping with these
recommendations and policies,
broadening the current special-issuance
policy on the use of psychotropic
medication to allow certain
antidepressants will provide the FAA
latitude, on a case-by-case basis, to grant
special-issuance medical certificates to
applicants determined to be fit for flight.
For the FAA, concern regarding
applicants who may be reluctant to
disclose or who may be masking a
struggle with depression remains a
safety concern that this policy will serve
to address.

Policies and Recommendations the
FAA Considered

In 2004, the Aerospace Medical
Association (AsMA) [see the docketed
copy of the article in the journal
Aviation, Space, and Environmental
Medicine entitled “Aeromedical
Regulation of Aviators Using Selective
Serotonin Reuptake Inhibitors for
Depressive Disorders” (Vol 75, No. 5)]
proposed that aeromedical certifying
authorities remove the current absolute
prohibition against pilots flying while
taking SSRIs and adopt aeromedical
protocols that include carefully
controlled followup and review.
According to AsMA: “Protocols
designed to aggressively manage the full
spectrum of adverse possibilities related
to SSRI use may enable the safe use of
SSRIs in formerly depressed aviators
who suffer no aeromedically significant
side effects. In these closely managed
cases of depressive disorders, special
issuances or waivers for SSRI use are
justified.”

In 2006, the Aircraft Owners and
Pilots Association requested the FAA to
reconsider its longstanding policy that
disallows use of all antidepressant
medication. In its request, AOPA states
that the FAA should consider those
pilots who have a “demonstrated history
of continued stability and show no
adverse symptoms while using
psychotropic medications, specifically
SSRIs for a special issuance of a third-
class medical certificate.”

AOPA indicates that the Civil
Aviation Safety Authority of Australia
(CASA) has allowed medical
certification of aviators using
antidepressants since 1989. “Although
CASA’s policy was not formalized until
2001, the compiled data of 481 cases did
yield evidence suggesting that the use of
antidepressants in carefully screened
and well-monitored airmen can safely
be undertaken without compromising
aviation safety. A smaller study
conducted by Transport Canada among
military aviators reached a similar
conclusion. The results of the

Australian and Canadian experience
and the conclusion of aviation medical
experts clearly favor the use of SSRIs
under controlled conditions. Because of
these encouraging results, AOPA
believes that this is an opportune time
for the FAA to change its policy
regarding the use of certain SSRIs.”

An August 2007 research article
published in the journal Aviation,
Space, and Environmental Medicine
(Vol. 78, No. 8) entitled “Antidepressant
Use and Safety in Civil Aviation: A
Case-Control Study of 10 Years of
Australian Data” followed the impact of
SSRI usage on aviation safety. (A copy
of this article is placed in the docket.)

According to the article, the aim of
the study was “to identify significant
safety-related outcomes, such as aircraft
accidents or incidents that may be
related to the use of antidepressant
medication in pilots and air traffic
controllers.” The study employed a
matched cohort of all holders of
Australian aviation medical certificates
who were prescribed antidepressants
during the period January 1, 1993 to
June 30, 2004, and a matched
comparison group. No significant
differences between the two groups
were found in any of the analyses.
Provided specific criteria were met and
maintained, no evidence of adverse
safety outcomes was found arising from
permitting individuals to operate as
commercial or private aircrew or air
traffic controllers while using
antidepressants.

In November 2009, the International
Civil Aviation Authority (ICAO)
adopted a Recommended Practice that
advises that signatory States may
certificate applicants on a case-by-case
basis who are prescribed (and are
taking) an approved SSRI antidepressant
medication for an established diagnosis
of depression which is in remission.
The recommendation reads as follows:

6.3.2.2.1,6.4.2.2.1,6.5.2.2.1
Recommendation.—An applicant with
depression, being treated with antidepressant
medication, should be assessed as unfit
unless the medical assessor, having access to
the details of the case concerned, considers
the applicant’s condition as unlikely to
interfere with the safe exercise of the
applicant’s license and rating privileges.

In guidelines provided for assessment
of applicants treated with
antidepressant medication in its Manual
of Civil Aviation Medicine (Doc 8984),
ICAO indicates: “Some of these
[antidepressant] medications are
sedating and some are not, thus offering
a therapeutic choice in treating
depressed patients who show
psychomotor agitation or retardation.
Fewer side effects generally result in
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improved aeromedical safety. However,
successful treatment of depression is a
dynamic and complex process involving
more than just writing a prescription,
and the SSRIs can have some
aeromedically significant side effects
and withdrawal effects that are of little
importance in ordinary clinical practice.
Aeromedical policies that place an
absolute prohibition on operating after a
diagnosis of depression may also make
it less likely that an aviator or air traffic
controller will seek treatment or declare
their illness to the licensing authority.”

Forthcoming Notice Related to This
Action

FAA studies have shown that certain
antidepressants (SSRIs) were found in
61 pilot fatalities of civil aviation
accidents that occurred during 1990—
2001. (See copies of DOT/FAA/AM-07/
19 and DOT/FAA/AM-03/7 placed in
this docket.) In conducting these
studies, researchers from the FAA Civil
Aerospace Medical Institute retrieved
medical information on 59 of the 61
pilots from the FAA Medical
Certification Database and accident
cause/factor information from the
National Transportation Safety Board’s
Aviation Accident Database.
(Information on two pilots was not
available because one had no medical
certificate and one held Canadian
certification). Psychological conditions
and/or the use of drugs were determined
to be the cause or a factor in 19 (31%)
of the 61 accidents. Study findings
indicated that SSRIs were used by the
aviators but were not reported in their
aeromedical examinations. The FAA
remains concerned that individuals seen
in the study did not disclose a medical
history of depression, a related medical
condition, or SSRI usage.

According to a May 2004 report
published in the journal Aviation,
Space, and Environmental Medicine
(Vol 75, No. 5) entitled “Aeromedical
Regulation of Aviators Using Selective
Serotonin Reuptake Inhibitors for
Depressive Disorders,” pilots would
rather risk not taking prescribed
antidepressant medication than be
grounded. The report (placed in the
docket) refers to information about the
use of SSRIs available from the Aviation
Medicine Advisory Service (AMAS) of
Aurora, Colorado which provides
consultation to various aviation
organizations such as pilot unions and
aerospace medicine specialists. This
database includes information on
approximately 68,000 pilots working at
approximately 55 air carriers. According
to the report:

AMAS reviewed its database of telephone
inquiries from pilots between 1992 and 1997.
It had received 1,200 telephone inquiries
from pilots who had been diagnosed as
having clinical depressions, and who had
been advised by their physicians to take
antidepressant medications. Under the
current FAA policy, these pilots would
spend about 9 mo (sic) off flying status.
These pilots had called AMAS to discuss the
aeromedical implications of their situations.

When advised of the FAA’s policy, that
each would be grounded until the depression
had cleared and the medication had been
discontinued for approximately 3 mo (sic),
the pilots indicated their intended responses
to the prospect of not flying for 9 mo (sic)
or more. Of the 1,200 pilots, some 59% (710)
told the AMAS that they would refuse the
medication and continue to fly. About 15%
(180) indicated an intention to take the
medications and continue their flight duties
without informing the FAA. The remaining
25% (300) said they would take sick leave,
undergo the recommended treatment, and
return to work when aeromedically cleared to
do so.

Scenarios involving individuals who
might risk flying while taking an
antidepressant without medical
oversight, or flying without taking an
antidepressant when they need to be,
are unacceptable. Without condoning
what we regard as a serious violation of
FAA regulations and a serious breach of
the trust on which the aeromedical
certification system depends, we want
to encourage pilots who are suffering
from depression or who are using
antidepressants to report this
information honestly. We want
individuals to be forthcoming about
depression and antidepressant usage.
We plan, therefore, to announce in a
separate Federal Register notice a one-
time, limited opportunity to reveal
previously undisclosed depression and
use of antidepressant medications
without being subject to FAA
enforcement action. Our intent is to
enhance safety by having those
individuals suffering from depression
and using antidepressants do so with
appropriate aeromedical oversight.

Policy Statement

After careful consideration, the FAA
has determined that selected
individuals who are being treated for
depression with one of four specific
antidepressant medications may be
considered for special issuance of a
medical certificate. Individuals granted
a special-issuance medical certificate
under this policy may take only one
type of antidepressant medication
limited to the following four
medications: Fluoxetine (Prozac),
Sertraline (Zoloft), Citalopram (Celexa),
or Escitalopram (Lexapro). All these
medications are SSRIs, antidepressants

that help restore the balance of
serotonin, a naturally occurring
chemical substance found in the brain.

The FAA is limiting consideration of
special-issuance medical certificates to
these four medications. Increasingly
accepted and prevalently used, these
four antidepressants may be used safely
in appropriate cases with proper
oversight and have fewer side effects
than previous generations of
antidepressants. While the focus of this
policy statement is on individuals being
treated for depression, the FAA realizes
that these four medications may be used
to treat conditions other than
depression. It should be noted,
therefore, that, in all instances, the FAA
will continue to consider applicants and
make determinations on a case-by-case
basis under the special-issuance process
just as it always has.

In addition to treating psychiatrists,
AMEs who have specialized training
under a program called the Human
Intervention and Motivation Study
(HIMS) also will assist the FAA by
making recommendations about
certification cases to be considered
under this new policy. The HIMS
program is a safety-critical aviation
program established nearly 40 years ago.
The program, developed specifically for
commercial pilots, was designed as an
alcohol and drug assistance program to
coordinate the identification,
assessment, treatment, and medical
certification of pilots in need of help.
Under HIMS, pilots who successfully
meet rigorous FAA protocols may be
returned to duty in accordance with 14
CFR 67.401. The FAA will apply the
basic HIMS evaluation and monitoring
approach to this new policy and HIMS
AMEs will participate in a specialized
training program tailored to evaluating
and monitoring applicants who wish to
be considered under this new policy.

No regulatory changes are being made
under this policy. Further, the FAA
continues to believe that applicants
requiring use of multiple antidepressant
medications or use of any other
psychotropic medication in conjunction
with any one of the four specified in
this policy will not meet the criteria set
forth under this policy. The use of
psychotropic medication continues to
be disqualifying under the medical
standards and special-issuance
certification will be granted only after
thorough analysis of each individual
case presented and only when
appropriate conditions and limitations
are in place so that the applicant may
safely be permitted to operate an
aircraft. It should be noted that as new
information becomes available and
recommendations from the medical
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community change it may be necessary
for the FAA to again revise its policy.

The FAA special-issuance policy will
include consideration for depression

medication under the guidance set forth
as follows:

treated with certain antidepressant

CONSIDERATION FOR SPECIAL ISSUANCE OF A MEDICAL CERTIFICATE WITH REGARD TO DEPRESSION TREATED WITH
MEDICATION

This protocol applies to considerations for special-issuance medical certification for airmen requesting first-, second-, and third-class special-
issuance medical certificates, for the exercise of privilege under 14 CFR parts 121, 135, or 91, who are being treated with certain

antidepressant medications.

Criteria To Be Considered

Diagnoses
Mild to moderate depressive disorders, such as:

1. Major Depressive Disorder (mild to moderate) either single epi-
sode or recurrent episode

2. Dysthymic Disorder

3. Adjustment disorder with depressed mood

Pharmacologic Agents Considered
(Single-Agent Use Only)
. Fluoxetine (Prozac);
. Sertraline (Zoloft);
. Citalopram (Celexa); or
. Escitalopram (Lexapro)

AN =

Specifically Unacceptable Diagnoses and or Symptoms

Psychosis
. Suicidal ideation

Required Reports and Consultations
(Initial Consideration)

1. A consultation status report (and follow-up reports as required) from
a treating psychiatrist attesting to and describing the applicant’s diag-
nosis, length and course of treatment, dosage of the antidepressant
medication taken, and presence of any side effects from the
antidepressant the applicant takes or has taken in the past;

2. A written statement prepared by the applicant describing his or her
history of antidepressant usage and mental health status;

3. A report of the results of neurocognitive psychological tests with pro-
vision of the raw test data, including, but not limited to:
COGSCREEN AE, Trails A/B; Stroop Test; CCPT, PASSAT, Wis-
consin Card Sorting Test;

4. An evaluation and a written report from a HIMS-trained AME who
has reviewed items 1., 2., and 3. above and who makes a rec-
ommendation for a special-issuance medical certificate; and

5. Any additional information the Federal Air Surgeon may require to
make a determination.

History of electro convulsive therapy (ECT)

GENSINES

Psychiatric Status

—_

for 12 months prior to certification;

2. Airman must be on a stable dosage of medication for a minimum of

12 months prior to certification; and

3. Airman must have no aeromedically significant side effects of pre-

scribed medication.

Treatment with multiple antidepressant medications concurrently
History of multi-agent drug protocol use (prior use of other psy-
chiatric drugs in conjunction with antidepressant medications)

. All symptoms of the psychiatric condition for which treatment is indi-
cated must be ameliorated by the single medication and the condi-
tion must be stable with no change in or exacerbation of symptoms

Issued in Washington, DC on March 26,
2010.

Frederick E. Tilton,

Federal Air Surgeon.

[FR Doc. 2010-7527 Filed 4—2—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 234
[Docket No. DOT-OST-2010-0039]

RIN No. 2105-AE00

Enhancing Airline Passenger
Protections: Extension of Compliance
Date for Posting of Flight Delay Data
on Web Sites

AGENCY: Office of the Secretary (OST),
Department of Transportation (DOT).

ACTION: Final rule; extension of
compliance date.

SUMMARY: The Department of
Transportation is extending by 60 days,
i.e., until June 29, 2010, the compliance
date of the provision in its final rule
entitled “Enhancing Airline Passenger
Protections” that requires airlines to
publish flight delay information on their
Web sites. This extension is in response
to requests by several carrier
associations for an additional 90 days
time for airlines to comply with the
requirement to display flight delay data
on Web sites in view of the extensive
changes to carriers’ reporting systems
that are necessitated by the rule and
their contention that completion of
these tasks is not possible by April 29,
2010, the current effective date of the
requirement. The Department agrees
that additional time to comply with the
posting of flight delay information on
the carriers’ Web sites is warranted to

ensure the posting of complete and
accurate information but has
determined that 60 days is enough time
for the carriers to do so. Therefore, this
final rule extends the compliance date
for the provision in question for an
additional 60 days, from April 29, 2010,
to June 29, 2010.

DATES: This amendment further
amending the final rule published
December 30, 2009 (74 FR 69002) is
effective April 29, 2010.

FOR FURTHER INFORMATION CONTACT:
Blane A. Workie or Daeleen M. Chesley,
Office of the Assistant General Counsel
for Aviation Enforcement and
Proceedings, U.S. Department of
Transportation, 1200 New Jersey Ave.,
SE., Washington, DC 20590, 202—366—
9342 (phone), 202-366-7152 (fax),
blane.workie@dot.gov or
daeleen.chesley@dot.gov (e-mail).
SUPPLEMENTARY INFORMATION: On March
10, 2010, the Department of
Transportation published a notice of
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proposed rulemaking (NPRM) in the
Federal Register (75 FR 11075)
proposing to extend for 45 days the
compliance date of the provision in its
final rule entitled “Enhancing Airline
Passenger Protections,” issued December
30, 2009, that requires certificated air
carriers that account for at least 1
percent of domestic scheduled
passenger revenues (reporting carriers)
to provide certain flight delay data on
their Web sites. Under that provision, a
reporting carrier must display on its
Web site flight delay information for
each flight it operates and for each flight
its U.S. code-share partners operate for
which schedule information is
available. More specifically, the
provision requires that reporting carriers
provide on their Web sites the following
on-time performance information: (1)
Percentage of arrivals that were on
time—i.e., within 15 minutes of
scheduled arrival time; (2) the
percentage of arrivals that were more
than 30 minutes late (including special
highlighting if the flight was late more
than 50 percent of the time); and (3) the
percentage of flight cancellations if 5
percent or more of the flight’s
operations were canceled in the month
covered. As published, the effective date
of the rule is April 29, 2010.

The Department proposed this
extension of time in response to
requests by the Air Transport
Association of America (ATA), the
Regional Airline Association (RAA) and
the Air Carrier Association of America
(ACAA) that the Department of
Transportation extend the compliance
date for publishing flight delay
information on airlines’ Web sites by 90
days. The carrier associations stated that
an additional 90 days time is needed for
airlines to reprogram their computerized
reporting systems and displays.
Interested parties can read the carrier
associations’ requests to extend the
compliance date in their entirety at
DOT-0ST-2010-0039. In the NPRM,
the Department tentatively agreed that
some extension of time in the
compliance date for publishing flight
delay data on airlines’ Web sites may be
warranted but was not persuaded that a
90-day extension is justified.

Comments and DOT’s Response

The Department received a total of
five comments on the NPRM. Two were
from members of industry and the
others came from consumers and
consumer associations. On the
consumer side, Flyersrights.org, a
consumer advocacy organization, filed
comments, as did two individuals. As
for industry commenters, Flights Stats,
a business that provides flight statistics

data, and the Air Transport Association
filed comments.

Of the individual comments, one
states generally that the Department
should not delay the implementation of
any of the provisions in the passenger
protection final rule. The second
individual notes that carriers have
developed and implemented more
complex computer systems in shorter
periods of time, and urges the
Department to reject the “wholesale
request of ATA” for an extension while
supporting the consideration of
individual airlines applying for an
extension. Flyersrights.org, on the other
hand, does not oppose the Department
granting the requested extension and
states that “airline passenger and their
airlines share the objective of wanting
accurate, verified information about the
timeliness or cancellation rate of flight
operations to be available to
passengers.” The organization notes that
airlines should provide the required
information on their Web sites as soon
as accurate information is available to
them, even if that is prior to any new
compliance date granted by the
Department.

It is not clear whether or not
FlightStats supports the carrier
associations’ requests for an extension
of the compliance date. It states that it
is ready and able to help carriers fulfill
the intention of the rule as it concerns
flight performance data collection,
processing and publishing, and can
serve as a third party entity through
which carrier and codeshare data can be
secured. FlightStats also asserts that it
can provide flight performance
information to carriers in a form that
enables them to easily display the
required data on their Web sites but
explains that it cannot assume the
liability associated with data errors or
omissions.

ATA states appreciation for the
Department’s recognition that carriers
need additional time to comply with
this requirement and also renews its
request for a 90-day extension. ATA
reiterates its concern that 45 days is not
enough time for carriers to make the
changes necessary to ensure compliance
with the additional flight time
disclosure requirements and again notes
that compliance with this new
regulation will require work in several
company disciplines that must be
completed in succession. Finally, ATA
reminds the Department that it
recognized the difficulty in modifying
carrier reporting systems and the
importance of ensuring data integrity in
allowing longer periods of time for a
carrier to comply with past changes to
14 CFR part 234.

After fully considering the comments
received, the Department has
determined that some extension of time
in the compliance date for publishing
flight delay data on airlines’ Web sites
is warranted. The Department is also
persuaded that carriers need more than
a 45-day extension. As such, the
Department is revising 14 CFR 234.11 to
extend the compliance date of sections
234.11(b) and (c) by an additional 60
days until June 29, 2010. We believe
this revised compliance date, which
affords carriers a total of 180 days time
after issuance of the rule, provides the
airlines adequate time to comply with
the requirement to provide certain flight
delay data on their Web sites. As noted
in the NPRM, this extension of time is
limited to the portion of our “Enhancing
Airline Passenger Protections” rule
described above dealing with
publication on carrier Web sites of flight
delay data and the compliance date for
the other provisions is April 29, 2010.

We took a number of factors into
consideration in deciding to extend
until June 29, 2010, the compliance date
for the requirements pertaining to
publishing delay data on carriers’ Web
sites. We agree with Flyersrights.org, a
major proponent of passengers’ rights,
that it is important that sufficient time
be provided to carriers to enable them
to post accurate information on their
Web sites. The posting of flight delay
data would not be beneficial to
consumers if the carriers are not able to
implement and design their systems to
reflect accurate information. With
respect to ATA’s assertion that carriers
need a 90-day extension in which to
comply with this provision, the
Department notes that at least one
company, Flightstats, appears to have
much of the required flight delay data
available and states that the data can be
made available to the carriers. Further,
by extending the compliance date for
the provision in the rule that requires
airlines to publish detailed flight delay
information on their Web site until June
29, 2010, carriers will have more than
80 days time after the original effective
date of the rule to load the required
flight delay information into their
internal reservation systems. This is
because the rule requires carriers to
upload information into their internal
reservation system between the 20th
and 23rd day of the month after the
month for which the information is
being provided. By granting the carriers
a 60-day extension in the compliance
date of the provision in question (i.e.,
until June 29, 2010), carriers will have
until between July 20 and 23, 2010, or
at least 81 days after April 29, 2010, to
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ensure compliance with the flight time
disclosure requirements in the rule.
Taking into consideration all the
comments, including the fact that there
are limited objections to ATA’s request
for an extension of time, the Department
believes this timeline adequately
balances the benefit of having accurate
and complete flight delay data available
to consumers with the capability of
airlines to comply with the additional
requirements being imposed upon them
in a reasonable timeframe.

Regulatory Analyses and Notices

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This final rule is not a significant
regulatory action under Executive Order
12866 and the Department of
Transportation’s Regulatory Policies and
Procedures. Accordingly, this final rule
has not been reviewed by the Office of
Management and Budget (OMB).

B. Regulatory Flexibility Act

Pursuant to section 605 of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 605(b), as amended by the Small
Business Regulatory Enforcement and
Fairness Act of 1996 (SBREFA), DOT
certifies that this final rule does not
have a significant impact on a
substantial number of small entities.
The final rule does not impose any
duties or obligations on small entities.

C. Executive Order 13132 (Federalism)

This Final Rule does not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, and therefore does
not have federalism implications.

D. Executive Order 13084

This Final Rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because the rule does not significantly
or uniquely affect the communities of
the Indian tribal governments or impose
substantial direct compliance costs on
them, the funding and consultation
requirements of Executive Order 13084
do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq.) requires
that DOT consider the impact of
paperwork and other information
collection burdens imposed on the
public and, under the provisions of PRA

section 3507(d), obtain approval from
the Office of Management and Budget
(OMB) for each collection of
information it conducts, sponsors, or
requires through regulations. DOT has
determined that there are no new
information collection requirements
associated with this final rule. The final
rule allows an additional 60 days to
comply with a regulatory provision
whose paperwork impact has already
been analyzed by the Department.

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this Final Rule.

Issued this March 30, 2010, in Washington,
DC.

Ray LaHood,
Secretary of Transportation.

List of Subjects in 14 CFR Part 234

Air carriers, Consumer protection,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, the Department further
amends 14 CFR part 234 as amended in
the final rule published December 30,
2009 (74 FR 69002), effective April 29,
2010, as follows:

PART 234—AIRLINE SERVICE
QUALITY PERFORMANCE REPORTS

m 1. The authority citation for Part 234
continues to read as follows:

Authority: 49 U.S.C. 329 and chapters 401
and 417.

m 2.In §234.11, as amended in the final
rule published December 30, 2009 (74
FR 69002), effective April 29, 2010, add
paragraph (d) to read as follows:

§234.11 Disclosure to consumers.
* * * * *

(d) A reporting carrier must meet the
requirements of paragraphs (b) and (c) of
this section by June 29, 2010.

[FR Doc. 2010-7627 Filed 4—2—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 740, 748, 750, and 762
[Docket No. 0907201151-0114-02]
RIN 0694-AE66

Issuance of Electronic Documents and
Related Recordkeeping Requirements

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: This rule enables BIS to
eliminate the paper versions of most
export and reexport licenses, notices of
denial of license applications, notices of
return of a license application without
action, notices of results of classification
requests, License Exception AGR
notification results, and encryption
review request results. This rule also
changes certain recordkeeping
requirements associated with the
elimination of paper documents. BIS is
making these changes to reduce mailing
costs and to free up staff time currently
devoted to mailing these documents for
use in other tasks.

DATES: This rule is effective May 5,
2010.

FOR FURTHER INFORMATION CONTACT:
Thomas Andrukonis, Office of Exporter
Services, Bureau of Industry and
Security, U.S. Department of Commerce
at 202 482 6393 or e-mail
tandrukoi@bis.doc.gov

SUPPLEMENTARY INFORMATION:

Background

The Bureau of Industry and Security
administers an export licensing program
pursuant to the Export Administration
Regulations. As part of this program,
BIS issues various documents in
response to applications and
notifications submitted to BIS by the
public. Those documents include export
licenses, reexport licenses, notices that
an export or reexport license application
has been denied, notices that an export
or reexport license application is being
returned to the applicant without
action, responses to License Exception
AGR notifications, notices of the results
of classification requests, and notices of
the results of encryption review
requests. Collectively, these documents
are referred to in this preamble as
“license related documents.”

Currently, BIS issues license related
documents in two ways: Electronically
in BIS’s Simplified Network
Application Processing Redesign system
(SNAP-R) and on paper. Most license
related documents are issued in both
electronic and paper form. However, a
few such documents are issued only on
paper. On December 4, 2009, BIS issued
a proposed rule that would allow it to
eliminate the paper version of the
license related documents that it
currently issues both electronically in
SNAP-R and on paper (74 FR 63685,
December 4, 2009). The last day of the
comment period for that proposed rule
was February 2, 2010. BIS received no
public comments on that proposed rule.
Accordingly, this final rule adopts the
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text of the proposed rule and makes one
minor correction to pre-existing text.
The EAR require that export license
applications, reexport license
applications, License Exception AGR
notifications, encryption review
requests, and classification requests be
submitted to BIS electronically using
SNAP-R, except in individual instances
where BIS authorizes a paper
submission. The license related
documents associated with a SNAP-R
submission are issued on line in
SNAP-R where the submitter may view,
save, or print a copy. In addition, a
paper version of each of those
documents is mailed to the submitter.
There are two situations in which BIS
issues only a paper version of a license
related document: When BIS authorized
a paper submission, and when BIS must
reissue the license related document
because it reopened a matter previously
considered to be completed. BIS does
not intend to stop issuing paper license
related documents in those two
situations. BIS also does not intend to
change its practices regarding issuance
of Special Comprehensive Licenses or
Special Iraq Reconstruction Licenses,
both of which are paper-based
processes. BIS intends to discontinue
issuing paper documents in the
situations where it currently issues both
paper and electronic versions of license
related documents. BIS is also making
certain changes to the EAR
recordkeeping requirements in
connection with this change.

Specific Changes Made by This Rule

Clarification That Electronic
Notification in SNAP-R Is Considered
To Be, for Purposes of the EAR, Written
Notification of the Results of a License
Exception AGR Request

This rule revises § 740.18(c)(5) to state
that BIS will issue confirmation in
SNAP-R or via paper of the decision
that no agency has objected to a party’s
proposed use of License Exception AGR.
Previously, § 740.18(c)(5) merely stated
that BIS will issue a written
confirmation.

Removal of Requirement To Maintain a
Log of Electronic Submissions

This rule removes the requirement
previously found in § 748.7(c) of the
EAR to maintain a log of electronic
submissions. That requirement was
established in connection with BIS’s
initial electronic application process,
which was instituted in the 1980s. At
that time, electronic submissions were
facilitated by a number of private sector
vendors and the logs may have been
necessary for auditing purposes.

However, the information required to be
kept in the log duplicates information
that parties are required to include in
their SNAP-R submissions or that is
automatically recorded by SNAP-R,
making the information in the log
redundant of information available to
BIS in SNAP-R. The rule this log
maintenance requirement by removing
paragraph (c) of § 748.7 and
redesignating existing paragraph (d) as
paragraph (c).

Removal of Language Relating to
“Computer Generated” Licenses, the
Department of Commerce Seal and
Attachments to Licenses

This rule revises § 750.7(b) to state
that BIS may issue export and reexport
licenses either electronically or on
paper and that each license will bear a
license number. Previous language
regarding “computer generated”
licenses, the Department of Commerce
seal and attachments to licenses have
been removed as has an explicit
requirement that exporters use the
license number when communicating
with BIS about the license. The final
rule language allows BIS to exercise
discretion in deciding whether to issue
a license electronically in SNAP-R or
on paper. However, BIS expects that it
will issue nearly all licenses
electronically. Unless some exceptional
circumstances exist, only licenses for
which the applicant was authorized to
file the application on paper and
licenses that BIS cannot issue
electronically (currently, only reopened
licenses) will be issued on paper. BIS is
making this change to reduce the costs
of generating and mailing paper copies
of licenses and to be able to assign to
other tasks the staff that otherwise
would be needed to handle paper
licenses. Because no EAR provision
previously addressed issuance of the
other license related documents with
the specificity with which § 750.7(b)
addresses licenses, only § 750.7(b) must
be modified to implement this change.

Removal of Requirement To Attach a
Replacement License to the Original

This rule revises § 750.7(h)(4) to
remove a requirement that the license
holder attach a replacement license
issued by BIS to the original license that
it replaces. That requirement dates to an
era in which electronic licenses did not
exist and is impractical with electronic
licenses issued in SNAP-R. This rule
retains the requirement that the license
holder keep both the original license
and the replacement license.

Removal of Requirement To Retain
Copies of Documents Submitted to BIS
via the SNAP-R System

This rule exempts parties who submit
documents to BIS via BIS’s SNAP-R
system from requirements to retain
copies of documents so submitted even
though those documents are “export
control documents” as defined in part
772 of the EAR. BIS believes the
reliability of the SNAP-R system
provides adequate assurance that the
documents received by BIS were
submitted and that all submitted
documents are received by BIS. This
change would not preclude parties from
storing copies of these documents.

Addition of Certain Documents To
Recordkeeping Requirements in
Part 762

This rule adds the following
documents to the list of documents
required to be kept as set forth in
§762.2(a)(10) required to be kept:
Notification from BIS that an
application is being returned without
action; notification from BIS that an
application is being denied; notification
from BIS of the results of a commodity
classification or encryption review
request conducted by BIS. BIS believes
that requiring recipients of these
documents to retain them is needed to
confirm receipt and to verify that the
recipient received notice of the terms of
the document. This rule does not
require parties to retain requests for
additional information concerning
active matters that they receive from
BIS.

Application of Original Document
Retention Requirement to Documents
Issued in SNAP-R

Parties who receive documents issued
by BIS in SNAP-R may store the
documents in two ways, and either
would meet the requirement of § 762.5
that original documents be retained. The
two ways are: Storage of complete
documents issued by BIS in SNAP-R
electronically in a format readable by
software possessed by the recipient
party; or storage of a complete printed
paper copy of the document. Either way
would provide an accurate
representation of the contents of the
record and, therefore, either should be
treated as the equivalent of an original
document. This final rule also makes
one minor correction to the proposed
rule text of § 762.4.

Section 762.4 consists of one
paragraph. When stating that either
storage method described in this
paragraph would be deemed to be an
original, the proposed rule text used the
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phrase “for purposes of this paragraph.”
The final rule replaces the word
“paragraph” in that phrase with the
word “section” to be consistent with
standard Code of Federal Regulations
nomenclature practices.

Reasons for the Changes

BIS has been expending funds and
staff time to mail to certain parties
information that is entirely duplicative
of information that BIS sends to those
same parties electronically. The changes
in this rule will help BIS to reduce its
operating costs and free the staff time
that otherwise would be devoted to
mailing paper documents to be used for
other purposes. BIS estimates that in
recent years it has spent approximately
$25,000 annually in direct mailing costs
(envelopes, supplies and postage) to
send out paper copies of licenses,
responses to classification requests,
responses to encryption review requests,
and License Exception AGR
notifications. BIS also has been
spending about 1.5 hours of staff time
daily in connection with mailing these
documents.

Rulemaking Requirements

1. This rule has been determined to be
not significant for purposes of E.O.
12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor is subject to a penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
contains a collection previously
approved by OMB under control
number 0694—-0096 which carries a
burden hour estimate of 58 minutes to
prepare and submit form BIS-748.
Miscellaneous and recordkeeping
activities account for 12 minutes per
submission. BIS believes that the
changes implemented by this rule will
not materially affect this burden. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
Jasmeet Seehra, Office of Management
and Budget (OMB), by e-mail to
jseehra@omb.eop.gov, or by fax to (202)
395-7285; and to the Regulatory Policy
Division, Bureau of Industry and
Security, Department of Commerce,
Room 2705, 14th Street and
Pennsylvania Ave., NW., Washington,
DC 20230.

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The Chief Counsel for Regulations
of the Department of Commerce
certified to the Chief Counsel for
Advocacy of the Small Business
Administration at the proposed rule
stage that this rule would not have a
significant economic impact on a
substantial number of small entities.
The rationale for that certification was
set forth in the preamble to the
proposed rule (74 FR 63686, December
4, 2009). BIS received no comments on
the certification. As a result, a final
regulatory impact analysis is not
required and none has been prepared.

List of Subjects
15 CFR Parts 740, 748, and 750

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 762

Administrative practice and
procedure, Business and industry,
Confidential business information,
Exports, Reporting and recordkeeping
requirements.

m Accordingly, the Export
Administration Regulations (15 CFR
parts 730—774) are amended as follows:

PART 740—[AMENDED]

m 1. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41325 (August 14, 2009).

m 2. Section 740.18 is amended by
revising the sixth sentence of paragraph
(c)(5) to read as follows:

§740.18 Agricultural commodities (AGR).

* * * * *

(C] * * %

(5) * * * BIS will issue written
confirmation electronically in SNAP-R
or via paper. * * *

* * * * *

PART 748—[AMENDED]

m 3. The authority citation for part 748
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783; Notice
of August 13, 2009, 74 FR 41325 (August 14,
2009).

§748.7 [Amended]

m 4. Section 748.7 is amended by
removing paragraph (c) and
redesignating paragraph (d) as
paragraph (c).

PART 750—[AMENDED]

m 5. The authority citation for part 750
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; Sec. 1503, Pub. L. 108—
11, 117 Stat. 559; E.O. 13026, 61 FR 58767,
3 CFR, 1996 Comp., p. 228; E.O. 13222, 66
FR 44025, 3 CFR, 2001 Comp., p. 783;
Presidential Determination 2003-23 of May
7, 2003, 68 FR 26459, May 16, 2003; Notice
of August 13, 2009, 74 FR 41325 (August 14,
2009).

§750.7 [Amended]

m 6. Section 750.7 is amended by
removing the final sentence from
paragraph (a) and by revising paragraph
(b) and paragraph (h)(4) to read as
follows:

§750.7 Issuance of licenses.
* * * * *

(b) Issuance of a license. BIS may
issue a license electronically via its
Simplified Network Application
Processing (SNAP-R) system or via
paper or both electronically and via
paper. Each license has a license
number that will be shown on the

license.
* * * * *
(h) * *x %

(4) Replacement license. If you have
been issued a “replacement license” (for
changes to your original license not
covered in paragraph (c) of this section),
you must retain both the original and

the replacement license.
* * * * *

PART 762—[AMENDED]

m 7. The authority citation for part 762
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
13, 2009, 74 FR 41325 (August 14, 2009).

§762.2 [Amended]

m 8. Section 762.2 is amended by:

m a. Revising paragraph (a)(1),

m b. Removing the comma and the word
“and” from the end of paragraph (a)(9)
and adding in their place, a semicolon,
m c. Redesignating paragraph (a)(10) as
paragraph (a)(11), and

m d. Adding a new paragraph (a)(10) to
read as follows:

§762.2 Records to be retained.

(a) * *x %

(1) Export control documents as
defined in part 772 of the EAR, except
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parties submitting documents
electronically to BIS via the SNAP-R
system are not required to retain copies

of documents so submitted;
* * * * *

(10) Notification from BIS of an
application being returned without
action; notification by BIS of an
application being denied; notification
by BIS of the results of a commodity
classification or encryption review
request conducted by BIS; and,

* * * * *

m 9. Section 762.4 is amended by adding
a sentence at the end of the section to
read as follows:

§762.4 Original records required.

* * * With respect to documents that
BIS issues to a party in SNAP-R, either
an electronically stored copy in a format
that makes the document readable with
software possessed by that party or a
paper print out of the complete
document is deemed to be an original
record for purposes of this section.

Dated: March 29, 2010.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2010-7639 Filed 4—-2-10; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 090122043—-0128-03]

RIN 0648—-AX37

Gray’s Reef National Marine Sanctuary
Regulations on the Use of Spearfishing
Gear; Correction

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Correcting amendment.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA)
published a document in the Federal
Register on February 19, 2010 (75 FR
7361) on the use and possession of
spearfishing gear in Gray’s Reef National
Marine Sanctuary. That document was
inadvertently missing a word in
§922.92(a)(11)(iii). This document
corrects the final regulations by revising
that section.

DATES: Effective Date: April 5, 2010.

FOR FURTHER INFORMATION CONTACT:
Resource Protection Coordinator Becky
Shortland at (912) 598-2381.

SUPPLEMENTARY INFORMATION: NOAA
issued final regulations, effective March
22, 2010, that included a description of
new requirements on the use and
possession of spearfishing gear in Gray’s
Reef National Marine Sanctuary (75 FR
7361). After the regulations were
published NOAA became aware of a
word that was inadvertently left out of
the regulatory text. This notice corrects
the grammatical error in Part 922.92
(a)(11)(iii) by adding the word “it” to the
paragraph. The intent of the regulation
is not affected by this correction.

Classification

A. Executive Order 12866: Regulatory
Impact

This final rule has been determined to
be not significant within the meaning of
Executive Order 12866.

B. Administrative Procedure Act/
Regulatory Flexibility Act

The Acting Assistant Administrator
finds good cause pursuant to 5 U.S.C.
553(b)(B) to waive the notice and
comment requirements because it is
unnecessary. This rule corrects a
grammatical error in the regulations that
does not have substantive impacts. The
intent of the regulation is not affected by
the error. NOAA has decided to make
this document effective immediately
because public comment and delayed
effective date are not necessary due to
the minimal nature of the correcting
amendment. This rule corrects a
grammatical error in the regulations that
does not have substantive impacts. For
the reasons above, the Acting Assistant
Administrator finds good cause to waive
the 30-day delay in effectiveness.

C. Regulatory Flexibility Act

Because notice and opportunity for
comment are not required pursuant to 5
U.S.C. 553 or any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are inapplicable. Therefore, a
regulatory flexibility analysis is not
required and has not been prepared.
(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)

Dated: March 31, 2010.

Holly Bamford,

Deputy Acting Assistant Administrator for
Ocean Services and Coastal Zone
Management.

m Accordingly, for the reasons set forth
above, 15 CFR part 922 is corrected by
making the following correcting
amendments:

PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

m 1. The authority citation for part 922
continues to read as follows:

Authority: 16 U.S.C. 1431 et seq.

m 2. Amend § 922.92 by revising
paragraph (a)(11)(iii) as follows:

§922.92 Prohibited or otherwise regulated
activities.

(a) * x %

(11) I

(iii) Spearfishing gear provided that it
is stowed on a vessel, not available for
immediate use, and the vessel is passing
through the Sanctuary without
interruption; and
* * * * *
[FR Doc. 2010-7665 Filed 4-2-10; 8:45 am]
BILLING CODE 3510-NK-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 74 and 78

[ET Docket No. 03-254; FCC 10-15]
Coordination Between the Non-

Geostationary and Geostationary
Satellite Orbit

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission specifies rules and
procedures to be used for frequency
coordination between terrestrial
Broadcast Auxiliary Service and Cable
Television Relay Service (BAS/CARS)
operations and geostationary satellite
orbit (GSO) or non-geostationary
satellite orbit (NGSO) fixed-satellite
service (FSS) operations in the 6875—
7075 MHz (7 GHz) and 12750-13250
MHz (13 GHz) bands. At this time the
Commission did not adopt a “Growth
Zone” proposal that would have
supplemented our existing terrestrial
coordination procedures between NGSO
FSS space-to-Earth operations and
existing fixed service (FS) operations in
the 10.7-11.7 GHz (10 GHz) band, and
will retain our existing coordination
rules.

DATES: Effective May 5, 2010.

FOR FURTHER INFORMATION CONTACT:
James Miller, (202) 418-7351, e-mail
James.Miller@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, ET Docket No. 03-254, FCC
10-15, adopted January 14, 2010, and
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released January 20, 2010. The full text
of the document is available on the
Commission’s Internet site at http://
www.fcc.gov. It is also available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room CY-A257), 445 12th St.,
SW., Washington, DC 20554. The full
text may also be purchased from the
Commission’s duplication contractor,
Best Copy and Printing Inc., Portals II,
445 12th St., SW., Room CY-B402,
Washington, DC 20554, telephone (202)
488-5300; fax (202) 488-5563; e-mail
FCC@BCPIWEB.com.

Summary of the Report and Order

1. In the Report and Order (R&O), the
Commission specified rules and
procedures to be used for frequency
coordination between terrestrial
Broadcast Auxiliary Service and Cable
Television Relay Service (BAS/CARS)
operations and geostationary satellite
orbit (GSO) or non-geostationary
satellite orbit (NGSO) fixed-satellite
service (FSS) operations in the 6875—
7075 MHz (7 GHz) and 12750-13250
MHz (13 GHz) bands. The Commission
did not adopt at this time a “Growth
Zone” proposal that would have
supplemented our existing terrestrial
coordination procedures between NGSO
FSS space-to-Earth operations and
existing fixed service (FS) operations in
the 10.7-11.7 GHz (10 GHz) band, and
will retain our existing coordination
rules. The Commission decisions
supports actions intended to allow new
satellite services in frequency bands
used by various fixed and mobile
operations and addresses issues raised
in the Notice of Proposed Rulemaking
(NPRM), 69 FR 4908, February 2, 2004,
in this proceeding. This action permits
satellite and terrestrial services
operating in these bands to continue to
coordinate their spectrum use in an
efficient manner.

2. Based on the record, the
Commission requires the use of the
“notice and response” prior
coordination procedures for
coordination between GSO or NGSO
FSS and fixed BAS/CARS operations.
The Commission concludes that
requiring the use of these procedures for
coordination of operations in these
services will enable more efficient use
of the 7 GHz and 13 GHz bands by
permitting the different services to
coordinate and operate on a cooperative
basis. Moreover, as indicated in the
NPRM, the Commission believes that
uniform coordination procedures for
similar services will simplify our rules
and the frequency coordination process.

3. The Commission also requires GSO
or NGSO FSS applicants to use the

“notice and response” prior
coordination procedures when they
initiate coordination with mobile BAS/
CARS licensees. The prior coordination
process provides the opportunity for
GSO or NGSO FSS applicants, prior to
the licensing and operation of an earth
station, to identify and implement
measures to protect against potential
harmful interference, and will facilitate
sharing during mobile BAS/CARS
service deployments. For example, FSS
applicants can consider existing BAS/
CARS receiver locations when making
site selections, and can incorporate
attenuation measures into their facility
designs.

4. The Commission permits mobile
BAS/CARS to coordinate with GSO or
NGSO FSS entities under either the
“notice and response” prior
coordination procedures or the ad hoc
coordination procedures discussed in
further detail in the R&O. The record
reflects that local broadcast coordinators
should be able to assist in identifying
mobile television pickup operations
(“TVPU”) receive sites for protection,
thereby facilitating GSO or NGSO FSS
coordination. Further, as noted by
Boeing, GSO and NGSO FSS earth
stations can work cooperatively with
TVPU licensees regarding the specifics
of sharing agreements pursuant to such
coordination.

5. The Commission finds that the
“notice and response” process in the
prior coordination procedures will
provide ample opportunity for fixed or
mobile BAS/CARS incumbents to
identify and provide details regarding
potentially affected facilities when
coordinating with GSO or NGSO FSS
operators. The process provides
sufficient flexibility for all affected
parties to reach agreement concerning
measures for reducing the likelihood of
interference. The Commission
recognizes that there are challenges
inherent in coordination between a
permanent fixed operation, such as GSO
or NGSO FSS earth station, and
temporary fixed or mobile BAS/CARS
operations, such as those involving
news gathering trucks or helicopters.
Unlike coordination between one fixed
operation and another fixed operation—
a scenario to which “notice and
response” prior coordination procedures
typically apply, coordination between
fixed operations and temporary fixed or
mobile operations requires an
anticipation of where the temporary
fixed or mobile operations may occur at
a future time beyond the coordination.

6. The Commission looks to the
parties to exercise flexibility in order to
ensure successful sharing through these
procedures. For example, the

Commission expects prospective FSS
licensees to select sites sufficiently
removed from typical mobile BAS/
CARS areas of use to reasonably
accommodate the frequencies and look
angles for which the FSS licensees seek
coordination. Moreover, because NGSO
FSS use of the 7 GHz and 13 GHz bands
is limited to feeder links, the
Commission expects NGSO FSS
licensees to seek coordination only for
frequencies and look angles that they
reasonably anticipate using over the life
of the system. Similarly, while BAS and
CARS licensees are often authorized to
operate over a large geographic area,
such as a metropolitan area, the
Commission does not envision that they
will object to prior coordination
requests from FSS licensees on the sole
basis that an earth station placed in or
near their licensed area could impinge
upon future deployment of temporary
fixed or mobile BAS/CARS operations
anywhere in that area. Rather, BAS/
CARS licensees should object only
where they anticipate interference into
fixed receive sites used in conjunction
with mobile BAS/CARS transmitters, or
into areas in which they reasonably
expect to operate. Such areas may
include, for example, those in which
they have operated on past occasions or
which are likely to require coverage for
news events in the future, such as
convention centers, court houses, or
sports venues. The Commission
envisions that such coordination
between FSS and BAS/CARS licensees
in the band will lead to efficient shared
use of the bands, including the
availability of some spectrum for both
FSS and BAS/CARS licensees in or near
high-demand markets.

7. While the Commission sets forth
expectations, it does not believe that it
is necessary to modify the rules for
“notice and response” prior
coordination procedures in this regard.
The Commission rejects SBE’s
suggestions for additional protection for
BAS/CARS operations as “preclusion”
or “keep away” areas, as the overall
record generated in the proceeding
offers no compelling reason for
deviating from a “notice and response”
coordination approach. Moreover, the
Commission agrees with those
commenting parties that argue that
many of SBE’s proposals would make
the coordination process potentially
more burdensome and complex with
minimal benefit in return. Also, to the
extent that SBE requests that the
Commission revisit those rules relating
to the scope of FSS operations in the
band—such as limiting the coordination
of earth stations to only the spectrum
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and look angles to be put in use at the
start of operations—the Commission
agrees with other commenters that such
matters have been fully considered and
addressed in prior proceedings and see
no need to revisit them here.

8. In the NPRM, the Commission
expressed its belief that use of these
criteria will be as successful for
protecting fixed BAS/CARS receivers as
they have proven to be for FS and other
receivers. The Commission had sought
comment as to whether or to what
values the interference protection
criteria contained in §§101.105(a), (b),
and (c) should be amended in order to
address the protection of mobile and
fixed receivers used in conjunction with
mobile BAS/CARS stations.
Commenters provided no views on this
matter.

9. Accordingly, the Commission
extends the existing “notice and
response” coordination procedures in
§§25.203(c) and 25.251(a) to
coordination of new GSO and NGSO
FSS earth stations with fixed BAS/
CARS stations in the 7 GHz and 13 GHz
bands. For coordination of new fixed
BAS/CARS stations with GSO or NGSO
FSS earth stations, the Commission
apply the coordination procedures set
forth in §101.103(d) by amending
§§74.638(b) and 78.36(b) to reflect the
part 101 procedures. The Commission
adopted the approach described in the
NPRM, and applies the existing FS
interference protection criteria in
§§101.105(a), (b), and (c) for the
protection of fixed BAS/CARS receivers
by new GSO or NGSO FSS earth
stations. While the Commission
recognizes that mobile BAS/CARS
facilities have somewhat different
characteristics from fixed facilities that
can affect their potential to cause and
receive interference, the Commission
continues to believe that the overall
structure of the Commission’s existing
prior coordination procedures provide
sufficient flexibility for the parties to
negotiate solutions that will reduce the
likelihood of interference. As indicated
in the NPRM and demonstrated by the
success of its use with coordination of
related services, the Commission
believes that the approaches described
for coordinating FSS (both NGSO and
GSO) and BAS/CARS mobile operations
achieve a balance between the needs of
FSS licensees for certainty and
reliability and the needs of BAS/CARS
for flexibility. Thus, the Commission
will apply the existing FS interference
protection criteria in §§101.105(a), (b),
and (c) for the protection of mobile
BAS/CARS receivers by new GSO or
NGSO FSS earth stations.

10. The Commission continues to
believe that allowing BAS/CARS
operators to choose between “notice and
response” and ad hoc coordination will
promote sharing in the 7 GHz and 13
GHz bands and minimize the
coordination burdens and need for its
regulatory oversight. The Commission
notes that the ad hoc coordination
process requires the cooperation of the
affected parties, but affords mobile
services maximum flexibility with
regard to deployment. However, the
more formal “notice and response”
coordination procedures can provide
GSO or NGSO FSS operators with
additional certainty of protection from
mobile BAS/CARS operations by
providing the opportunity to identify
potential sharing concerns and take
appropriate action prior to licensing and
operation. For example, the Commission
notes that some of these decisions—
such as site location and design—are
most logically made before FSS
operators begin operation; if later, a
mobile BAS/CARS licensee opts to
exercise ad hoc coordination, the
Commission would expect the
coordination process to be facilitated
because those prior decisions promoted
a more favorable overall sharing
environment. Furthermore, as discussed
in the NPRM, these two coordination
approaches have been adequate to
address sharing with BAS/CARS fixed
operations and offer sufficient
protection between mobile BAS/CARS
and GSO or NGSO FSS operations while
achieving an important goal of avoiding
unnecessary burden and regulatory
oversight.

11. For the foregoing reasons, the
Commission allows mobile BAS/CARS
entities initiating coordination to use
either prior coordination or ad hoc
procedures when coordinating with
GSO or NGSO FSS operations in the 7
GHz and 13 GHz bands (as discussed,
GSO or NGSO FSS and fixed BAS/CARS
applicants must use the prior
coordination rules). Accordingly, the
Commission modifies its rules to clarify
the bands in which applicants for
mobile BAS/CARS have the flexibility
to use either the informal ad hoc or
more structured “notice and response”
prior coordination procedures.

Growth Zones Proposal

12. In the NPRM, the Commission
sought comment on a “Growth Zones”
proposal that would change the NGSO
FSS earth station siting rules in part 25
of the Commission rules to promote
sharing between NGSO FSS and
terrestrial fixed services in the 10 GHz
band. The “Growth Zones” proposal was
based on a pleading by SkyBridge L.L.C.

(“SkyBridge”), an NGSO FSS applicant,
and the Fixed Wireless Communications
Coalition (“FWCC”), an association
representing FS licensees in the 10 GHz
band. The proposal was intended to
modify and supplement the prior
coordination procedures between NGSO
FSS and FS operations in the band. The
parties proposed a mechanism to
identify counties where the growth of
fixed point-to-point operations was
likely (referred to as “growth zones”).
Skybridge and FWCC proposed that
siting of NGSO FSS earth stations in a
growth zone be subject to a list of
conditions in order to permit the siting
of earth stations in areas of intense FS
use while ensuring the deployment of
future fixed service operations in those
areas. The proposal was designed to
address what was expected to be an
imminent, substantial, and novel
sharing scenario between the newly
authorized NGSO FSS and terrestrial
incumbents.

13. The Commission sought comment
on the “Growth Zones” proposal offered
by SkyBridge and FWCC. Subsequently,
SkyBridge contacted the Commission
and declined to accept its 10 GHz band
NGSO FSS authorization. The only
other remaining NGSO FSS licensee,
Virtual Geosatellite LLC (“VirtualGeo”),
subsequently surrendered its license.
Thus, the imminent deployment of
NGSO FSS earth stations in this band
that was anticipated at the time of the
NPRM is no longer at issue.

14. The Commission concludes that,
given the developments with respect to
the NGSO FSS applicants and licensees,
the “Growth Zones” proposal is no
longer ripe for consideration. The
proposal was intended to address the
needs and compromises reached by
those specific parties. Now, with neither
the original satellite proponent nor any
other NGSO FSS applicant currently
pursuing licensing in the 10 GHz band,
it would be inappropriate to act on the
proposal at this time, therefore, the
Commission is not adopting the
“Growth Zones” proposal. The
Commission’s decision not to adopt that
plan is without prejudice to the merits
of the proposal, and the Commission
notes that parties are free to bring this
matter before the Commission again if
changing conditions warrant its
consideration. Further, the prior
coordination procedures between NGSO
FSS and FS operations in the band that
the Commission had previously adopted
remain in effect.
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Final Regulatory Flexibility Analysis

15. As required by the Regulatory
Flexibility Act (“RFA”),? an Initial
Regulatory Flexibility Analysis (“IRFA”)
was incorporated in the Notice of
Proposed Rule Making (“NPRM”) in this
proceeding. The Commission sought
written comment on the proposals in
the NPRM, including comments on the
IRFA.2 The present Final Regulatory
Flexibility Analysis (“FRFA”) conforms
to the RFA.

A. Need for, and Objectives of, the
Report and Order

16. By this action (“Report & Order”),
the Commission modifies our frequency
coordination rules to promote sharing
between non-geostationary satellite orbit
(“NGSO”) and geostationary satellite
orbit (“GSO”) fixed-satellite service
(“FSS”) operations and various
terrestrial services operating in several
frequency bands. The Commission
declined to adopt a joint proposal by
SkyBridge L.L.C. and the Fixed Wireless
Communications Coalition (“SkyBridge/
FWCC Growth Zone Proposal”) to
supplement our existing coordination
procedures to promote sharing between
new NGSO FSS space-to-Earth
(“downlink”) operations and existing
Fixed Service (“FS”) operations in the
10.7-11.7 GHz (“10 GHz”) band.3 The
Commission adopts such proposals for
amending our frequency coordination
rules to address situations where NGSO
FSS and GSO FSS operations share
spectrum with terrestrial operations in
the FS, Broadcast Auxiliary Service
(“BAS”) and Cable Television Relay
Service (“CARS”) in various bands.
Specifically, it:

e Apply the existing parts 25 and 101
“notice and response” coordination
rules for coordination of new FSS (both
NGSO and GSO) earth stations with
mobile BAS/CARS operations in the
6875—7075 MHz (“7 GHz”) and 12750—
13250 MHz (“13 GHz”) bands, and
consider whether any additions or
modifications to the rules are needed to

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1966
(“SBREFA”), Public Law No. 104-121, Title II, 110
Stat. 857 (1996).

2 NPRM, 69 FR 4908 (Feb. 02, 2004), para. 64 and
Appendix B.

3 SkyBridge/FWCC Ex Parte comments in ET
Docket No. 98-206, filed December 8, 1999, at 3.
These ex parte comments are included in the
docket file for this proceeding. SkyBridge filed one
of the petitions for rulemaking (RM—-9147) to which
ET Docket No. 98-206 responds and was one of four
applicants for NGSO FSS satellite systems in the 10
GHz band. The FWCC is a coalition of microwave
equipment manufacturers, licensees, and their
associations, and communications service providers
and their associations, interested in terrestrial fixed
microwave communications.

address the operating characteristics of
mobile services;

o Allow either the parts 74 and 78
informal ad hoc coordination rules or
the part 101 “notice and response”
coordination rules to be used for the
coordination of mobile BAS/CARS
operations with FSS (both NGSO and
GSO) earth stations, in the 7 GHz and
13 GHz bands, and consider whether
any additions or modifications of these
rules are needed; and,

o Apply the existing parts 25 and 101
“notice and response” coordination
rules for sharing between new NGSO
FSS earth stations and fixed BAS/CARS
operations in the 7 GHz and 13 GHz
bands.

The Commission undertook this
proceeding to facilitate the introduction
of new satellite and terrestrial services
while promoting interference protection
among the various users in these bands.

B. Summary of Significant Issues Raised
by Public Comments and Response to
IRFA

17. There were no comments filed
that specifically addressed the rules and
policies proposed in the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

18. The RFA generally defines the
term “small entity” as having the same
meaning as the terms “small business,”
“small organization,” and “small
governmental jurisdiction.”4 In
addition, the term “small business” has
the same meaning as the term “small
business concern” under the Small
Business Act.? A small business concern
is one which: (1) Is independently
owned and operated; (2) is not
dominant in its field of operation; and
(3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”).8 A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” 7 Nationwide,
there are a total of approximately 29.6
million small businesses, according to

45 U.S.C. 601(6).

5 See Id. 601(3) (incorporating by reference the
definition of “small business concern” in 15 U.S.C.
632). Pursuant to the RFA, the statutory definition
of a small business applies “unless an agency, after
consultation with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the agency and
publishes such definition(s) in the Federal
Register.” Id.

6 See Small Business Act, 15 U.S.C. 632.

75 U.S.C. 601(4).

the SBA.8 A “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” 9 Nationwide, as of 2002, there
were approximately 1.6 million small
organizations.1° The term “small
governmental jurisdiction” is defined
generally as “governments of cities,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty

thousand.” 1* Census Bureau data for
2002 indicate that there were 87,525
local governmental jurisdictions in the
United States.12 We estimate that, of this
total, 84,377 entities were “small
governmental jurisdictions.” 13 Thus, we
estimate that most governmental
jurisdictions are small.

19. Cable Television Distribution
Services. Since 2007, these services
have been newly defined within the
broad economic census category of
Wired Telecommunications Carriers;
that category is defined as follows: “This
industry comprises establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” 14 The SBA has
developed an associated small business
size standard for this category, and that
is: All such firms having 1,500 or fewer
employees. To gauge small business
prevalence for these cable services we
must, however, use current census data
that are based on the previous category
of Cable and Other Program Distribution
and its associated size standard; that
size standard was: All such firms having
$13.5 million or less in annual
receipts.’® According to Census Bureau
data for 2002, there were a total of 1,191

8 See SBA, Office of Advocacy, “Frequently Asked
Questions,” http://web.sba.gov/faqs/
fagindex.cfm?arealD=24 (revised Sept. 2009).

95 U.S.C. 601(4).

10 Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

115 U.S.C. 601(5).

127.S. Census Bureau, Statistical Abstract of the
United States: 2006, Section 8, page 272, Table 415.
13We assume that the villages, school districts,
and special districts are small, and total 48,558. See

U.S. Census Bureau, Statistical Abstract of the
United States: 2006, section 8, page 273, Table 417.
For 2002, Census Bureau data indicate that the total
number of county, municipal, and township
governments nationwide was 38,967, of which
35,819 were small. Id.

14U.S. Census Bureau, 2007 NAICS Definitions,
“517110 Wired Telecommunications Carriers”
(partial definition); http://www.census.gov/naics/
2007/def/ND517110.HTM#N517110.

1513 CFR 121.201, NAICS code 517110.
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firms in this category that operated for
the entire year.16 Of this total, 1,087
firms had annual receipts of under $10
million, and 43 firms had receipts of
$10 million or more but less than $25
million.?7 Thus, the majority of these
cable firms can be considered to be
small.

20. Cable Companies and Systems.
The Commission has also developed its
own small business size standards, for
the purpose of cable rate regulation.
Under the Commission’s rules, a “small
cable company” is one serving 400,000
or fewer subscribers, nationwide.18
Industry data indicate that, of 1,076
cable operators nationwide, all but
eleven are small under this size
standard.® In addition, under the
Commission’s rules, a “small system” is
a cable system serving 15,000 or fewer
subscribers.20 Industry data indicate
that, of 7,208 systems nationwide, 6,139
systems have under 10,000 subscribers,
and an additional 379 systems have
10,000-19,999 subscribers.2! Thus,
under this second size standard, most
cable systems are small.

21. Cable System Operators. The
Communications Act of 1934, as
amended, also contains a size standard
for small cable system operators, which
is “a cable operator that, directly or
through an affiliate, serves in the
aggregate fewer than 1 percent of all
subscribers in the United States and is
not affiliated with any entity or entities
whose gross annual revenues in the
aggregate exceed $250,000,000.” 22 The
Commission has determined that an
operator serving fewer than 677,000
subscribers shall be deemed a small
operator, if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not

16 J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, Table 4, Receipts Size
of Firms for the United States: 2002, NAICS code
517510 (issued November 2005).

17 Id. An additional 61 firms had annual receipts
of $25 million or more.

1847 CFR 76.901(e). The Commission determined
that this size standard equates approximately to a
size standard of $100 million or less in annual
revenues. Implementation of Sections of the 1992
Cable Act: Rate Regulation, Sixth Report and Order
and Eleventh Order on Reconsideration, 10 FCC
Rcd 7393, 7408 (1995).

19 These data are derived from: R.R. Bowker,
Broadcasting & Cable Yearbook 2006, “Top 25
Cable/Satellite Operators,” pages A—8 & C-2 (data
current as of June 30, 2005); Warren
Communications News, Television & Cable
Factbook 2006, “Ownership of Cable Systems in the
United States,” pages D-1805 to D-1857.

2047 CFR 76.901(c).

21'Warren Communications News, Television &
Cable Factbook 2006, “U.S. Cable Systems by
Subscriber Size,” page F-2 (data current as of Oct.
2005). The data do not include 718 systems for
which classifying data were not available.

2247 U.S.C. 543(m)(2); see 47 CFR 76.901(f) & nn.
1-3.

exceed $250 million in the aggregate.23
Industry data indicate that, of 1,076
cable operators nationwide, all but ten
are small under this size standard.2¢ We
note that the Commission neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,25
and therefore we are unable to estimate
more accurately the number of cable
system operators that would qualify as
small under this size standard.

22. Satellite Telecommunications and
All Other Telecommunications. These
two economic census categories address
the satellite industry. The first category
has a small business size standard of
$15 million or less in average annual
receipts, under SBA rules.26 The second
has a size standard of $25 million or less
in annual receipts.2” The most current
Census Bureau data in this context,
however, are from the (last) economic
census of 2002, and we will use those
figures to gauge the prevalence of small
businesses in these categories.28

23. The category of Satellite
Telecommunications “comprises
establishments primarily engaged in
providing telecommunications services
to other establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” 29 For this
category, Census Bureau data for 2002
show that there were a total of 371 firms
that operated for the entire year.30 Of
this total, 307 firms had annual receipts
of under $10 million, and 26 firms had
receipts of $10 million to $24,999,999.31

2347 CFR 76.901(f); see Public Notice, FCC
Announces New Subscriber Count for the Definition
of Small Cable Operator, DA 01-158 (Cable
Services Bureau, Jan. 24, 2001).

24 These data are derived from: R.R. Bowker,
Broadcasting & Cable Yearbook 2006, “Top 25
Cable/Satellite Operators,” pages A—8 & C-2 (data
current as of June 30, 2005); Warren
Communications News, Television & Cable
Factbook 2006, “Ownership of Cable Systems in the
United States,” pages D-1805 to D-1857.

25 The Commission does receive such information
on a case-by-case basis if a cable operator appeals
a local franchise authority’s finding that the
operator does not qualify as a small cable operator
pursuant to 76.901(f) of the Commission’s rules. See
47 CFR 76.909(b).

2613 CFR 121.201, NAICS code 517410.

2713 CFR 121.201, NAICS code 517919.

2813 CFR 121.201, NAICS codes 517410 and
517910 (2002).

297.S. Census Bureau, 2007 NAICS Definitions,
“517410 Satellite Telecommunications”; http://
www.census.gov/naics/2007/def/ND517410.HTM.

301.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 517410 (issued Nov. 2005).

31]d. An additional 38 firms had annual receipts
of $25 million or more.

Consequently, we estimate that the
majority of Satellite
Telecommunications firms are small
entities that might be affected by our
action.

24. The second category of All Other
Telecommunications comprises, inter
alia, “establishments primarily engaged
in providing specialized
telecommunications services, such as
satellite tracking, communications
telemetry, and radar station operation.
This industry also includes
establishments primarily engaged in
providing satellite terminal stations and
associated facilities connected with one
or more terrestrial systems and capable
of transmitting telecommunications to,
and receiving telecommunications from,
satellite systems.” 32 For this category,
Census Bureau data for 2002 show that
there were a total of 332 firms that
operated for the entire year.33 Of this
total, 303 firms had annual receipts of
under $10 million and 15 firms had
annual receipts of $10 million to
$24,999,999.34 Consequently, we
estimate that the majority of All Other
Telecommunications firms are small
entities that might be affected by our
action.

25. Television Broadcasting. This
Economic Census category “comprises
establishments primarily engaged in
broadcasting images together with
sound. These establishments operate
television broadcasting studios and
facilities for the programming and
transmission of programs to the
public.” 3% The SBA has created the
following small business size standard
for Television Broadcasting firms: Those
having $14 million or less in annual
receipts.36 The Commission has
estimated the number of licensed
commercial television stations to be
1,379.37 In addition, according to
Commission staff review of the BIA
Publications, Inc., Master Access
Television Analyzer Database (BIA) on
March 30, 2007, about 986 of an

321.S. Census Bureau, 2007 NAICS Definitions,
“517919 All Other Telecommunications”; http://
www.census.gov/naics/2007/def/
ND517919.HTM#N517919.

33.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 4, NAICS code 517910 (issued Nov. 2005).

34]d. An additional 14 firms had annual receipts
of $25 million or more.

351.S. Census Bureau, 2007 NAICS Definitions,
“515120 Television Broadcasting” (partial
definition); http://www.census.gov/naics/2007/def/
ND515120.HTM#N515120.

3613 CFR 121.201, NAICS code 515120 (updated
for inflation in 2008).

37 See FCC News Release, “Broadcast Station
Totals as of December 31, 2007,” dated March 18,
2008; http://www.fcc.gov/Daily_Releases/

Daily Business/2008/db0318/DOC-280836A1.pdyf.
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estimated 1,374 commercial television
stations (or approximately 72 percent)
had revenues of $13 million or less.38
The Commission therefore estimates
that the majority of commercial
television broadcasters are small
entities.

26. The Commission notes, that in
assessing whether a business concern
qualifies as small under the above
definition, business (control)
affiliations 39 must be included. Our
estimate, therefore, likely overstates the
number of small entities that might be
affected by our action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. In addition, an
element of the definition of “small
business” is that the entity not be
dominant in its field of operation. The
Commission is unable at this time to
define or quantify the criteria that
would establish whether a specific
television station is dominant in its field
of operation. Accordingly, the estimate
of small businesses to which rules may
apply does not exclude any television
station from the definition of a small
business on this basis and is therefore
possibly over-inclusive to that extent. In
addition, the Commission has estimated
the number of licensed noncommercial
educational (NCE) television stations to
be 380.40 These stations are non-profit,
and therefore considered to be small
entities.#* There are also 2,295 low
power television stations (LPTV).42
Given the nature of this service, we will
presume that all LPTV licensees qualify
as small entities under the above SBA
small business size standard.

27. Radio Stations. This Economic
Census category “comprises
establishments primarily engaged in
broadcasting aural programs by radio to
the public. Programming may originate
in their own studio, from an affiliated
network, or from external sources.” 43
The SBA has established a small
business size standard for this category,
which is: Such firms having $7 million

38 We recognize that BIA’s estimate differs
slightly from the FCC total given supra.

39 “[Business concerns] are affiliates of each other
when one concern controls or has the power to
control the other or a third party or parties controls
or has to power to control both.” 13 CFR
21.103(a)(1).

40 See FCC News Release, “Broadcast Station
Totals as of December 31, 2007,” dated March 18,
2008; http://www.fcc.gov/Daily Releases/

Daily Business/2008/db0318/DOC-280836A1.pdyf.

41 See generally 5 U.S.C. 601(4), (6).

42 See FCC News Release, “Broadcast Station
Totals as of December 31, 2007,” dated March 18,
2008; http://www.fcc.gov/Daily Releases/

Daily Business/2008/db0318/DOC-280836A1.pdyf.
431J.S. Census Bureau, 2007 NAICS Definitions,

“515112 Radio Stations”; http://www.census.gov/

naics/2007/def/ND515112. HTM#N515112.

or less in annual receipts.#* According
to Commission staff review of BIA
Publications, Inc.’s Master Access Radio
Analyzer Database on March 31, 2005,
about 10,840 (95%) of 11,410
commercial radio stations had revenues
of $6 million or less. Therefore, the
majority of such entities are small
entities.

28. The Commission notes, however,
that in assessing whether a business
concern qualifies as small under the
above size standard, business
affiliations must be included.45 In
addition, to be determined to be a “small
business,” the entity may not be
dominant in its field of operation.46 It
notes that it is difficult at times to assess
these criteria in the context of media
entities, and our estimate of small
businesses may therefore be over-
inclusive.

29. Wireless Telecommunications
Carriers (except Satellite). Since 2007,
the Census Bureau has placed wireless
firms within this new, broad, economic
census category.*? Prior to that time,
such firms were within the now-
superseded categories of “Paging” and
“Cellular and Other Wireless
Telecommunications.” 48 Under the
present and prior categories, the SBA
has deemed a wireless business to be
small if it has 1,500 or fewer
employees.4? Because Census Bureau
data are not yet available for the new
category, we will estimate small
business prevalence using the prior
categories and associated data. For the
category of Paging, data for 2002 show
that there were 807 firms that operated
for the entire year.59 Of this total, 804
firms had employment of 999 or fewer
employees, and three firms had
employment of 1,000 employees or

4413 CFR 121.201, NAICS code 515112 (updated
for inflation in 2008).

45 “Concerns and entities are affiliates of each
other when one controls or has the power to control
the other, or a third party or parties controls or has
the power to control both. It does not matter
whether control is exercised, so long as the power
to control exists.” 13 CFR 121.103(a)(1) (an SBA
regulation).

4613 CFR 121.102(b) (an SBA regulation).

47U.S. Census Bureau, 2007 NAICS Definitions,
“517210 Wireless Telecommunications Categories
(Except Satellite)”; http://www.census.gov/naics/
2007/def/ND517210.HTM#N517210.

48 U.S. Census Bureau, 2002 NAICS Definitions,
“517211 Paging”; http://www.census.gov/epcd/
naics02/def/NDEF517.HTM; U.S. Census Bureau,
2002 NAICS Definitions, “517212 Cellular and
Other Wireless Telecommunications”; http://
www.census.gov/epcd/naics02/def/NDEF517. HTM.

4913 CFR 121.201, NAICS code 517210 (2007
NAICS). The now-superseded, pre-2007 CFR
citations were 13 CFR 121.201, NAICS codes
517211 and 517212 (referring to the 2002 NAICS).

50.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 5, NAICS code 517211 (issued Nov. 2005).

more.5! For the category of Cellular and
Other Wireless Telecommunications,
data for 2002 show that there were 1,397
firms that operated for the entire year.52
Of this total, 1,378 firms had
employment of 999 or fewer employees,
and 19 firms had employment of 1,000
employees or more.53 Thus, we estimate
that the majority of wireless firms are
small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

30. The Commission adopted changes
to the parts 74 and 78 rules governing
coordination between NGSO FSS and
other terrestrial services. Generally our
“notice and response” and ad hoc
coordination rules will govern the use of
shared frequencies between FSS and
BAS/CARS terrestrial services in the 7
and 13 GHz bands.>* As noted in the
section titled “Need for, and Objectives
of, the Proposed Rules,” supra, in the 7
and 13 GHz bands, we are applying
existing parts 25 and 101 “notice and
response” coordination rules for
coordination of new FSS earth stations
with mobile BAS/CARS operations;
allowing either existing part 74, and 78
ad hoc coordination rules or part 101
“notice and response” coordination
rules for coordination of new BAS/
CARS mobile operations with FSS earth
stations; and applying existing parts 25
and 101 “notice and response”
coordination rules for coordination of
new FSS earth stations and new fixed
BAS/CARS operations.55

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

31. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small

51 ]d. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

521J.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 5, NAICS code 517212 (issued Nov. 2005).

53 Id. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

54 See NPRM paras. 11-14, supra. See list of
obligations at Notice para. 9, supra.

55 See NPRM paras. 22, 34.
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entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.” 56

32. The Commission adopted its
proposals to provide adequate spectrum
sharing criteria to minimize the
potential for interference of these new
NGSO FSS operations on incumbent
operations, many of which qualify as
small entities. Our coordination rules
will ensure that BAS, CARS, and NGSO
FSS services can operate sharing these
bands without impacting other services’
operations. We also note that, in the
Discussion Section of the NPRM, the
Commission requested comment from
small businesses and other small
entities concerning the alternatives
proposed for our coordination rules.5”
The Commission also requested
comment on our conclusions and any
alternatives to our proposals that could
minimize the impact of this action on
small entities.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

33. None.

Report to Congress: The Commission
will send a copy of this Report and
Order, including this FRFA in a report
to be sent to Congress pursuant to the
Congressional Review Act.58 In
addition, the Commission will send a
copy of the Report and Order, including
this FRFA, to the Chief Counsel for
Advocacy of the SBA.

Ordering Clauses

34. Pursuant to sections 4(i), 303(c),
303(f), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(c),
303(f), and 303(r), the Report and Order
is adopted and that parts 74 and 78 of
the Commission’s rules are amended as
specified in Appendix C, effective 30
days after publication in the Federal
Register.

35. The Commission’s Consumer
Information and Governmental Affairs
Bureau, Reference Information Center,
shall send a copy of this Report and
Order, including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

36. It is further ordered that ET Docket
No. 03-254 is terminated.

565 U.S.C. 603(c)(1)—(c)(4).
57 See NPRM para. 28, supra.
58 See 5 U.S.C. 801(a)(1)(A).

List of Subjects
47 CFR Part 74

Communications equipment,
Reporting and recordkeeping
requirements, and Television.

47 CFR Part 78

Cable television, Communications
equipment, and Reporting and
recordkeeping requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 74
and 78 as follows:

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTION SERVICES

m 1. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303,307, 336(1),
336(h) and 554.

m 2. Section 74.638 is amended by
revising paragraph (a), paragraph (b), the
introductory text of paragraph (c), and
paragraph (d) to read as follows:

§74.638 Frequency coordination.

(a) Coordination of all frequency
assignments for fixed stations in all
bands above 2110 MHz, and for mobile
(temporary fixed) stations in the bands
6425-6525 MHz and 17.7-19.7 GHz,
will be in accordance with the
procedure established in paragraph (b)
of this section, except that the prior
coordination process for mobile
(temporary fixed) assignments may be
completed orally and the period
allowed for response to a coordination
notification may be less than 30 days if
the parties agree. Coordination of all
frequency assignments for all mobile
(temporary fixed) stations in all bands
above 2110 MHz, except the bands
6425-6525 MHz and 17.7-19.7 GHz,
will be conducted in accordance with
the procedure established in paragraph
(b) of this section or with the procedure
in paragraph (d) of this section.
Coordination of all frequency
assignments for all fixed stations in the
band 1990-2110 MHz will be in
accordance with the procedure
established in paragraph (c) of this
section. Coordination of all frequency
assignments for all mobile (temporary
fixed) stations in the band 1990-2110
MHz will be conducted in accordance

with the procedure in paragraph (d) of
this section.

(b) For each frequency coordinated
under this paragraph, the interference
protection criteria in 47 CFR 101.105(a),
(b), and (c) and the frequency usage
coordination procedures in 47 CFR
101.103(d) will apply.

(c) For each frequency coordinated
under this paragraph, the following
frequency usage coordination
procedures will apply:

* * * * *

(d) For each frequency coordinated
under this paragraph, applicants are
responsible for selecting the frequency
assignments that are least likely to result
in mutual interference with other
licensees in the same area. Applicants
may consult local frequency
coordination committees, where they
exist, for information on frequencies
available in the area. In selecting
frequencies, consideration should be
given to the relative location of receive
points, normal transmission paths, and
the nature of the contemplated
operation.

PART 78—CABLE TELEVISION RELAY
SERVICE

m 3. The authority citation for part 78
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085; 47 U.S.C. 152,
153, 154, 301, 303, 307, 308, 309.

m 4. Section 78.36 is amended by
revising paragraph (a), the introductory
text of paragraph (b), paragraph (b)(1),
the introductory text of paragraph (c),
and paragraph (d) to read as follows:

§78.36 Frequency coordination.

(a) Coordination of all frequency
assignments for fixed stations in all
bands above 2110 MHz, and for mobile
(temporary fixed) stations in the bands
6425-6525 MHz and 17.7-19.7 GHz,
will be in accordance with the
procedure established in paragraph (b)
of this section, except that the prior
coordination process for mobile
(temporary fixed) assignments may be
completed orally and the period
allowed for response to a coordination
notification may be less than 30 days if
the parties agree. Coordination of all
frequency assignments for all mobile
(temporary fixed) stations in all bands
above 2110 MHz, except the bands
6425-6525 MHz and 17.7-19.7 GHz,
will be conducted in accordance with
the procedure established in paragraph
(b) of this section or with the procedure
in paragraph (d) of this section.
Coordination of all frequency
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assignments for all fixed stations in the
band 1990-2110 MHz will be in
accordance with the procedure
established in paragraph (c) of this
section. Coordination of all frequency
assignments for all mobile (temporary
fixed) stations in the band 1990-2110
MHz will be conducted in accordance
with the procedure in paragraph (d) of
this section.

(b) For each frequency coordinated
under this part, the interference
protection criteria in 47 CFR 101.105(a),
(b), and (c) and the following frequency
usage coordination procedures will
apply:

(1) General requirements. Proposed
frequency usage must be prior
coordinated with existing licensees,
permittees, and applicants in the area,
and other applicants with previously
filed applications, whose facilities could
affect or be affected by the new proposal
in terms of frequency interference on
active channels, applied-for channels, or
channels coordinated for future growth.
Coordination must be completed prior
to filing an application for regular
authorization, or a major amendment to
a pending application, or any major
modification to a license. In
coordinating frequency usage with
stations in the fixed satellite service,
applicants must also comply with the
requirements of 47 CFR 101.21(f). In
engineering a system or modification
thereto, the applicant must, by
appropriate studies and analyses, select
sites, transmitters, antennas and
frequencies that will avoid interference
in excess of permissible levels to other
users. All applicants and licensees must
cooperate fully and make reasonable
efforts to resolve technical problems and
conflicts that may inhibit the most
effective and efficient use of the radio
spectrum; however, the party being
coordinated with is not obligated to
suggest changes or re-engineer a
proposal in cases involving conflicts.
Applicants should make every
reasonable effort to avoid blocking the
growth of systems as prior coordinated.
The applicant must identify in the
application all entities with which the
technical proposal was coordinated. In
the event that technical problems are
not resolved, an explanation must be
submitted with the application. Where
technical problems are resolved by an
agreement or operating arrangement
between the parties that would require
special procedures be taken to reduce
the likelihood of interference in excess
of permissible levels (such as the use of
artificial site shielding) or would result
in a reduction of quality or capacity of

either system, the details thereof may be

contained in the application.
* * * * *

(c) For each frequency coordinated
under this part, the following frequency
usage coordination procedures will
apply:

* * * * *

(d) For each frequency coordinated
under this part, applicants are
responsible for selecting the frequency
assignments that are least likely to result
in mutual interference with other
licensees in the same area. Applicants
may consult local frequency
coordination committees, where they
exist, for information on frequencies
available in the area. In selecting
frequencies, consideration should be
given to the relative location of receive
points, normal transmission paths, and
the nature of the contemplated
operation.

[FR Doc. 2010-7567 Filed 4—2—10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R8-ES-2010-0016]
[MO 92210-0-0008-B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List Thorne’s Hairstreak
Butterfly as or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90—day finding on a petition to list
Thorne’s hairstreak butterfly
(Callophrys [Mitoura] grynea thornei or
Callophrys [Mitoura] thornei) as
endangered under the Endangered
Species Act of 1973, as amended and to
designate critical habitat. We find the
petition and information currently
available in our records presents
substantial scientific or commercial
information indicating that listing
Thorne’s hairstreak butterfly may be
warranted. Therefore, with the
publication of this notice, we are
initiating a status review to determine if
the petitioned action is warranted. To
ensure that the status review is
comprehensive, we are requesting
scientific and commercial data and
other information regarding this species.
Based on the status review, we will

issue a 12-month finding on the
petition, which will address whether
the petitioned action is warranted, as
provided in section 4(b)(3)(B) of the Act.
DATES: To allow us adequate time to
conduct this review, we request that we
receive information on or before June 4,
2010. After this date, you must submit
information directly to the Carlsbad
Fish and Wildlife Office (see FOR
FURTHER INFORMATION CONTACT section
below). Please note that we may not be
able to address or incorporate
information that we receive after the
above requested date.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Search for Docket
No. FWS-R8-ES-2010-0016 and then
follow the instructions for submitting
comments.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS-R8-
ES-2010-0016; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will post all information received
on http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Information Requested section
below for more details).

FOR FURTHER INFORMATION CONTACT: Jim
Bartel, Field Supervisor, Carlsbad Fish
and Wildlife Office, U.S. Fish and
Wildlife Service, 6010 Hidden Valley
Road, Suite 101, Carlsbad, CA 92011; by
telephone at 760-431-9440; or by
facsimile to 760—431-9624. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Information Requested

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly review the status
of the species (status review). For the
status review to be complete and based
on the best available scientific and
commercial information, we request
information on the Thorne’s hairstreak
butterfly from governmental agencies,
Native American Tribes, the scientific
community, industry, and any other
interested parties. We seek information
on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;
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(c) Historical and current range
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species and/or its
habitat or both.

(2) The factors that are the basis for
making a listing/delisting/downlisting
determination for a species under
section 4(a) of the Endangered Species
Act of 1973, as amended (Act) (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

(3) The historical and current status
and distribution of the Thorne’s
hairstreak butterfly, its biology and
ecology, and ongoing conservation
measures for the species and its habitat
in the United States and Mexico.

(4) Information on management
programs for the conservation of the
Thorne’s hairstreak butterfly.

Please include sufficient information
with your submission (such as full
references) to allow us to verify any
scientific or commercial information
you include.

If, after the status review, we
determine that listing the Thorne’s
hairstreak butterfly is warranted, we
intend to propose critical habitat (see
definition in section 3(5)(A) of the Act),
in accordance with section 4 of the Act,
to the maximum extent prudent and
determinable at the time we propose to
list the species. Therefore, within the
geographical range currently occupied
by the Thorne’s hairstreak butterfly, we
request data and information on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species,”

(2) Where these features are currently
found, and

(3) Whether any of these features may
require special management
considerations or protection.

In addition, we request data and
information on “specific areas outside
the geographical area occupied by the
species” that are “essential to the
conservation of the species.” Please
provide specific comments and
information as to what, if any, critical
habitat you think we should propose for
designation if the species is proposed
for listing, and why such habitat meets
the requirements of section 4 of the Act.

Submissions merely stating support
for or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made “solely
on the basis of the best scientific and
commercial data available.”

You may submit your information
concerning this status review by one of
the methods listed in the ADDRESSES
section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If you submit a
hardcopy that includes personal
identifying information, you may
request at the top of your document that
we withhold this personal identifying
information from public review.
However, we cannot guarantee that we
will be able to do so. We will post all
hardcopy submissions on http://
www.regulations.gov.

Information and supporting
documentation that we received and
used in preparing this finding, will be
available for you to review at http://
www.regulations.gov, or you may make
an appointment during normal business
hours at the U.S. Fish and Wildlife
Service, Carlsbad Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90—day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly review the
status of the species, which is

subsequently summarized in our 12—
month finding.

Previous Federal Actions

On August 8, 2006, we published 90—
day findings for both the Thorne’s
hairstreak and the Hermes copper
butterfly in the Federal Register. The
findings concluded that the petitions
and information in our files did not
present substantial scientific or
commercial information indicating that
listing Thorne’s hairstreak (71 FR
44980) or Hermes copper butterflies (71
FR 44966) was warranted. (For a
detailed history of Federal actions
involving the Thorne’s hairstreak
butterfly prior to the 2006 90—day
finding, please see the August 8, 2006
Federal Register Notice (71 FR 44980)).
On March 17, 2009, CBD and David
Hogan filed a complaint for declaratory
and injunctive relief challenging the
Service’s decision not to list the
Thorne’s hairstreak butterfly and the
Hermes copper butterfly as threatened
or endangered under the Act. In a
settlement agreement dated October 23,
2009 (Case No. 09-0533 S.D. Cal.), the
Service agreed to submit new 90—day
petition findings to the Federal Register
by April 2, 2010, for the Thorne’s
hairstreak butterfly, and by May 13,
2010, for the Hermes copper butterfly.
As a part of the settlement agreement,
we agreed to evaluate the October 25,
2004 petition filed by David Hogan and
CBD, supporting information submitted
with the petition, and information
available in the Service’s files, including
information that has become available
since the publication of the negative 90—
day findings on August 8, 2006. If the
90—day findings determine that listing
may be warranted, we agreed to submit
a 12—month finding to the Federal
Register by March 4, 2011, for the
Thorne’s hairstreak butterfly, and by
April 15, 2011, for the Hermes copper
butterfly.

This notice constitutes our 90-day
finding on the petition to list Thorne’s
hairstreak butterfly under section
4(b)(1)(A) of the Act. We will publish
the 90—day finding on the petition to list
Hermes copper butterfly in a future
Federal Register document.

Species Information

Taxonomy

Thorne’s hairstreak butterfly was first
described by John Brown (1983) based
on a specimen collected by Fred Thorne
in 1972. In this description, Brown
placed the new species in the
Lycaenidae family with the scientific
name Mitoura thornei. The taxonomic
ranking and placement of Mitoura
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thornei was evaluated in 1999 by the
Committee on Scientific Names of North
American Butterflies and subsequently
changed to a subspecies of Callophrys
gryneus (Faulkner and Klein 2005, p.
31). As a result of this change, the
species was renamed as Callophrys
gryneus thornei. To validate this
nomenclature change, the Service
contracted Dr. Richard W. Van Bursick
(2004) to review the Thorne’s hairstreak
butterfly’s taxonomic status. This
review concurred with the Committee
on Scientific Names of North American
Butterflies’ (1999) decision and the
Service currently recognizes Thorne’s
hairstreak butterfly as the subspecies
Callophrys gryneus thornei. There has
been significant discussion and
disagreement by species experts on the
taxonomic placement of this butterfly
species (Faulkner and Klein 2005, p.
31), resulting in our receipt of new
information from a species expert that
disagrees with the previously cited
taxonomic classification of Thorne’s
hairstreak butterfly (Klein 2009, pers.
comm.). Due to the discrepancy over the
taxonomic nomenclature of this species,
we plan to re-evaluate Van Buskirk’s
(2004) review of taxonomic status for
Thorne’s hairstreak butterfly and will
publish the results in the 12-month
finding.

The host plant for Thorne’s hairstreak
butterfly larvae is Hesperocyparis
forbesii (Tecate cypress). This species
had been known for some time in the
literature as Cupressus forbesii.
Cupressus forbesii, and the rest of the
Western Hemisphere taxa of Cupressus
have been segregated as Hesperocyparis
based on phylogenetic comparisons that
support morphological evidence
(Adams et al. 2009, pp. 160-185).
Hesperocyparis forbesii will be the
name recognized for the species in the
upcoming revision of the Jepson Manual
of the Flora of California. This name
will used throughout this and all future
documents referring to this species.

Species Status and Distribution

Thorne’s hairstreak butterfly is
endemic to San Diego County, and more
specifically found exclusively in the
Otay Mountain area (Faulkner and Klein
2005, p. 31). It is dependent on its larval
host plant, Hesperocyparis forbesii, to
complete its lifecycle (Brown 1983), and
is the only plant known on which
Thorne’s hairstreak butterflies lay their
eggs. Adults lay their eggs on H. forbesii
stems where the eggs mature,
subsequently hatch, and larvae feed
until pupation occurs in the duff and
leaf litter at the base of the plant.
Thorne’s hairstreak butterflies have two
hatching or flight periods per year

(termed bivoltine): the first flight period
occurs in late March to early April and
the second flight period occurs in
September, which is thought to be
dependent on the presence of summer
rains (Faulkner and Klein 2005, p. 32).
Adult Thorne’s hairstreak butterflies are
known to feed throughout the chaparral
ecosystem on the nectar of Eriogonum
fasciculatum (California buckwheat),
Ceanothus tomentosus (Ramona lilac),
and Lotus scoparius (deerweed) in the
vicinity of stands of H. forbesii
(Faulkner and Klein 2005, p. 33). We
received new information as a result of
a recent study indicating that Asclepias
fascicularis (narrowleaf milkweed) is
also used as an adult nectar source by
Thorne’s hairstreak butterfly throughout
the species’ range (Lucas 2009, pers.
comm.). Confirmed observations of
Thorne’s hairstreak butterfly have been
historically reported throughout the
Otay Mountain area and have been
repeatedly reported from O’Neill
Canyon, Little Cedar Canyon, and Cedar
Canyon, all of which are within the
Otay Mountain wilderness (Betzler et al.
2003, pp. 13-14; Martin 2004, pers.
comm.; Faulkner and Klein 2005, p. 32;
Lucas 2009, unpublished data).

Habitat

Hesperocyparis forbesii, a species
generally associated with chaparral, is a
serotinous- (not opening on maturity) or
closed-coned conifer. Typically,its
cones do not open and disperse seed
until after fire, which nearly always
results in the death of the parent tree
(Zedler 1977, p. 456). Cone production
for H. forbesii begins around 10 years of
age (Zedler 1977, p. 456). While Zedler
(1977, p. 456) asserted that maximum
production per tree is not achieved until
individuals reach approximately 50
years of age, Dunn (1986, p. 371)
concluded that a maximum level of
cones per square meter of the cypress
stand is attained at about 35 to 40 years
of age. Hesperocyparis forbesii’s
historical distribution on Otay
Mountain was known to be
approximately 7,500 acres (ac) (3,035
hectares (ha)) (CNDDB 2003).

Hesperocyparis forbesii persistence
may be impacted by wildfires in the
Otay Mountain area. Throughout the
past 35 years, the Otay Mountain area
has been subject to multiple fires of
various levels of severity (Zedler 1977,
p- 456; Keeley and Fotheringham 2003,
pp. 242—243). Service GIS files indicate
that the 2003 Otay/Mine fire footprint
completely covered the known
distribution of H. forbesii in the Otay
Mountain area followed by the 2007
Harris fire that burned a substantial
portion of this area again. Some

researchers also postulated that an
increase in frequency of fires in the area
may: (1) Result in changing vegetation
structure or type conversion (Zedler
1977, p. 457; Zedler et al. 1983, p. 817;
Keeley and Fotheringham 2003, pp.
243-244), and (2) lead to significant
declines or possible extinction of H.
forbesii in the Otay Mountain area
because adult H. forbesii will not have
the opportunity to reach an age where
reproductive output is high enough to
sustain the population (Zedler 1977, p.
457). While Dunn (1985, p. 5)
concluded that the Otay population was
not in “immediate danger,” he noted that
“an increasing threat of development
and its effects on fire frequency”
affected this area. Nonetheless, de
Gouvenain and Ansary (2006, pp. 451—
452) reported that the Otay Mountain,
Tecate Peak, and Guatay populations of
H. forbesii “appeared to be stable or
potentially increasing” (i.e., the rate of
population increase or A > 1).” However,
Markovchick-Nicholls (2007, p. 50)
concluded that “[m]odel results utilizing
available data and incorporating natural
variation suggest that Tecate cypress [in
the United States] will decline under
most fire regime scenarios over the long-
term, but that this trend may be difficult
to detect in the short-term.” Results from
a recent study on the abundance of H.
forbesii stands (individuals 3.3 ft (1 m)
or higher) indicate there are
approximately 454 ac (184 ha) located
throughout the Otay Mountain area
(Lucas 2009, unpublished data) and
other burned areas contain small (less
than 3.3 ft (1 m)) individuals that have
sprouted since the 2003 and 2007 fires
(Winchell, pers. obs. 2009). These
surveys corroborated historical data
(Betzler et al. 2003) that the oldest
stands occur in Little Cedar Canyon and
the largest stands occur in O’Neal
Canyon (Lucas 2009, unpublished data);
this survey information indicates that
these stands have survived after
repeated fire events. Additionally,
Thorne’s hairstreak butterfly has been
observed perching on H. forbesii and
nectaring on other chaparral plants
during multiple survey periods between
and following the 2003 and 2007 fires
that occurred in the Otay Mountain area
(Betzler et al. 2003, pp. 13-14; Martin
2004, pers. comm.; Faulkner and Klein
2005, p. 32; Lucas 2009, unpublished
data).

For additional species information on
Thorne’s hairstreak butterfly, please
refer to our previous 90—day finding,
which published in the Federal Register
on August 8, 2006 (71 FR 44980).
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Evaluation of Information for this
Finding

Section 4 of the Act (16 U.S.C. 1533),
and its implementing regulations in the
Code of Federal Regulations (CFR) at 50
CFR 424, set forth the procedures for
adding species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act: (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; or (E) other natural or
manmade factors affecting its continued
existence.

In making this 90—day finding, we
evaluated whether information on
threats to Thorne’s hairstreak butterfly,
as presented in the 2004 petition and
other information available in our files,
is substantial, thereby indicating that
the petitioned action may be warranted.
In the sections that follow, we
summarize information included in the
2004 petition and evaluate any new
information in our files, including
information that has become available
since the publication of the not-
substantial 90—day finding on August 8,
2006. For a detailed evaluation of
threats listed in the petition, please refer
to the previous 90—day finding that
published in the Federal Register on
August 8, 2006 (71 FR 44980).

A. The Present or Threatened
Destruction, Modification, or
Curtailment of the Species’ Habitat or
Range

The petition, its appendices, and
referenced documents discuss the
following threats that are grouped under
Factor A: wildfire, prescribed burns,
grazing, vehicle access and recreation,
and habitat fragmentation.

Wildfire
Information Provided in the Petition

The petitioners assert that Thorne’s
hairstreak butterfly is vulnerable to
extinction from wildfire, which can
cause direct mortality of individual
butterflies (see discussion under Factor
E) and indirect mortality resulting from
a loss of the species’ larval host plant,
Hesperocyparis forbesii. The petition
further asserts that a single fire may
threaten a significant portion of
Thorne’s hairstreak butterfly’s range
(such as the 2003 fire, as cited in Betzler
et al. 2003, p. 13). Additionally,

increased fire frequency throughout the
species’ range may result in an increase
in the abundance or an expansion of
highly flammable, invasive, nonnative
plant species, or vegetation type
conversion and the replacement of
chaparral ecosystems with nonnative
plant species, thereby impacting the
habitat on which Thorne’s hairstreak
butterfly depends (Keeley and
Fotheringham 2003, pp. 243-245; Brooks
et al. 2004, pp. 677-688).

Evaluation of Information Provided in
the Petition and Available in Service
Files

Distribution of Thorne’s hairstreak
butterfly is limited to the Otay
Mountain area (part of the San Ysidro
Mountain range in southern San Diego
County, California) and is dependent on
the presence of Hesperocyparis
forebesii, which is the butterfly’s larval
host plant (Brown 1983, pp. 245-254).
The current distribution of H. forbesii in
the Otay Mountain area encompasses
454 ac (183 ha) (Lucas 2009,
unpublished data); however, historical
records indicate that H. forbesii in the
Otay Mountain area once covered
approximately 7,500 ac (3,035 ha)
(CNDDB 2003). Of the current 454 ac
(183 ha) of H. forbesii, approximately
34.7 ac (14 ha) are privately owned, 7.6
ac (3 ha) are owned by California
Department of Fish and Game, and 5.5
ac (2.2 ha) are owned by the City of
Chula Vista. The remaining
approximately 406 ac (164 ha) of H.
forbesii habitat in the Otay Mountain
area occurs within the Bureau of Land
Management (BLM) Otay Mountain
Wilderness (see Factor D for more
information on the Otay Mountain
Wilderness). Confirmed observations of
Thorne’s hairstreak butterfly have been
reported throughout the Otay Mountain
area, but primarily occur from two
canyons: Little Cedar Canyon and Cedar
Canyon both within the Otay Mountain
Wilderness (Betzler et al. 2003, pp. 13-
14). Thorne’s hairstreak butterfly is a
narrow endemic species with
historically declining habitat throughout
the Otay Mountain area (Brown 1983,
pp. 245-254; BLM 2009(b), p. 3-59);
Congedo and Williams 2009, p. 1).

Information in our files indicates that
wildfires in 2003 and 2007 burned
throughout the Hesperocyparis forbesii
stands in the Otay Mountain area,
which are known to be occupied by
Thorne’s hairstreak butterfly. The rapid
reburning of this area (fire intervals less
than 40 years) may have impacted
mature H. forbesii by keeping them at a
growth stage where reproductive output
is not high enough to sustain the
population of H. forbesii (de Gouvenain

and Ansary 2006, pp. 447—448;
Markovchick-Nicholls 2007, p. 7);
therefore, the availability of larval
habitat for Thorne’s hairstreak butterfly
may be reduced by wildfires. It is also
possible that replacement of other
chaparral species (i.e., nectar sources)
may have occurred under this fire
regime, thereby removing nectar sources
necessary to support Thorne’s hairstreak
butterfly; however, we have no
information to support the petitioners’
claim, and we will investigate this in
our status review of the species. It is
likely that wildfires will occur within
the range of this species in the future.
Therefore, we find the petition and
information in our files presents
substantial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted due to the threat of short-
return-interval wildfire.

Prescribed Burns

Information Provided in the Petition

The petitioners state that while
prescribed burns do not appear to be
planned by BLM for the San Ysidro
Mountain range, any that do occur in
the future could compound the threat of
excessive fire to Thorne’s hairstreak
butterflies and Hesperocyparis forbesii.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We did not find substantial
information in the petition or in our
files to indicate prescribed burns by
BLM in the San Ysidro Mountain range
may threaten Thorne’s hairstreak
butterfly. The species and its larval
plant host, Hesperocyparis forbesii,
occur almost exclusively (approximately
90 percent) in the Otay Mountain
Wilderness (see also Factor D). BLM’s
South Coast Resource Management Plan
(South Coast RMP) (BLM 1994)
generally allows prescribed burns;
however, the Otay Mountain Wilderness
has been managed under a policy of
complete fire suppression (Woychok
2006, pers. comm.). In the Cedar Canyon
area, the South Coast RMP states that
BLM will not consider prescribed burns
until 2020 to minimize the risk of
jeopardizing H. forbesii regeneration
after fires (BLM 1994, p. 21).
Additionally, BLM is currently drafting
a revised South Coast RMP that includes
no prescribed burns and follows fire
suppression practices until H. forbesii
returns to its historical fire cycle of 50
years (BLM 2009(b), pp. 4-171-4-172).
After 50 years without fire in a give H.
forbesii stand, BLM would allow
prescribed burns up to 500 ac per year.
However, this new South Coast RMP is
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in an early draft stage and is not
currently being implemented by BLM.
The other locations in the Otay
Mountain area that contain H. forbesii
stands (approximately 10 percent)
receive protection under the City of
Chula Vista Subarea Plan or the County
of San Diego Subarea Plan under the
Multiple Species Conservation Program
(MSCP). These subarea plans require the
conservation of natural vegetation
communities (including H. forbesii
stands), and states that “a fire
management program would be needed
for prevention of catastrophic fires and
long-term viability” of both Thorne’s
hairstreak butterfly and its larval host
plant. Therefore, we find the petition
and information in our files do not
present substantial information
indicating that listing Thorne’s
hairstreak butterfly may be warranted
due to the threat of prescribed burns.
However, we will further investigate the
potential threat of prescribed burns in
our status review for this species.

Grazing
Information Provided in the Petition

The petition states that grazing may
harm Thorne’s hairstreak butterfly and
its larval host plant, Hesperocyparis
forbesii, if grazing within the currently
vacant Otay Grazing Allotment
(approximately 5,522 ac (2,235 ha)
(BLM 2009(b), p. 3-116) located on BLM
lands on Otay Mountain) occurs in the
future. The threat of grazing as it relates
to direct mortality of individual
butterflies is discussed under Factor E.
The petitioners assert that the allotment
is being considered for renewed grazing
in the future and that cattle grazing will
cause harm to the habitat (by trampling
the larval host and through soil
modification) and increase the
occurrence of nonnative plants, thus
leading to an increase in fire frequency,
and resulting in loss of Thorne’s
hairstreak butterfly habitat.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The petitioners state that the Otay
Grazing Allotment is vacant.
Information in our files indicates the
allotment is leased but has been in a
state of non-use since 2000 (BLM
2009(b), p. 3-120). The Otay Grazing
Allotment is completely contained
within the Otay Mountain Wilderness
and encompasses suitable adult
Thorne’s hairstreak butterfly habitat
(i.e., the host plant and other chaparral
plants, which includes nectar sources
for adults) (Lucas 2009, pers. comm.),
including approximately 16 percent

(75.2 ac (30.4 ha)) of the Hesperocyparis
forbesii in the Otay Mountain area. The
available adult and larval habitat for
Thorne’s hairstreak butterfly is currently
not impacted by grazing and a large
majority of the adult and larval habitat
would remain unaffected if grazing
resumed in the Otay Grazing Allotment
in the future. Neither the petition nor
other information in our files presents
substantial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted due to the threat of
grazing. However, we will further
investigate the potential threat of
grazing in our status review for this
species.

Vehicle Access and Recreation
Information Provided in the Petition

The petitioners assert that vehicle
access and recreation in the San Ysidro
Mountain range will likely lead to
increased fire frequency. Additionally,
they state that certain roads were
grandfathered into the Otay Mountain
Wilderness designation and generally
allow unrestricted public access to
Thorne’s hairstreak butterfly habitat.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The Otay Mountain Wilderness Area
allows public access; however,
recreational use is considered light with
no more than 1,000 visitor use days per
year (BLM 2009(b), p. 3-103). Visitors
are encouraged to be responsible and
follow the BLM program called “Leave
No Trace,” which minimizes impacts
from human uses. Motorized vehicle use
is not permitted in the designated
Wilderness Area with the exception of
two pre-existing roads, and off-highway
vehicles are completely excluded (BLM
2009(b), pp. 2-124-2-125). The majority
of traffic through the area is
concentrated on a few small roads used
by border patrol agents. Border patrol
vehicles may increase the risk of fire in
this area, although fires are expected to
be immediately reported (BLM 2009(b),
p. 2-151).

Although light recreational use and
minimal traffic associated with border
patrol agents occurs in the Otay
Mountain Wilderness, the information
available to us does not indicate that
recreation and vehicle use is a threat to
Thorne’s hairstreak butterfly. These two
pre-existing roads within the Otay
Mountain Wilderness extend outside of
BLM property onto private lands;
however, they are small, one-lane,
remote, dirt roads that only pass near
stands of Hesperocyparis forbesii and do
not appear to be heavily used. We do

not have information to support the
claim that vehicle access would increase
the fire frequency in the area.
Additionally, we do not have
information in our files and the
petitioners did not present information
to indicate that vehicle access and
recreation are a threat to the species in
the Otay Mountain Wilderness or in
privately-owned areas. Therefore, we
find the petition and information in our
files do not present substantial
information indicating that listing
Thorne’s hairstreak butterfly may be
warranted due to the threat of vehicle
access and recreation. However, we will
further investigate the potential threat of
recreation and vehicle access in our
status review for this species.

Habitat Fragmentation
Information Provided in the Petition

The petitioners claim that both habitat
fragmentation and habitat degradation
pose a substantial threat to Thorne’s
hairstreak butterfly and its habitat
through both habitat modification and
fragmentation of butterfly populations.
The petitioners assert that the habitat
has been degraded and modified such
that Thorne’s hairstreak butterfly is
unable to locate suitable habitat, which
will likely impact the species
throughout its geographical range. The
impacts associated with Thorne’s
hairstreak butterfly population
fragmentation are assessed under Factor
E (see below).

Evaluation of Information Provided in
the Petition and Available in Service
Files

We agree that habitat for Thorne’s
hairstreak butterfly appears to have been
fragmented or degraded by wildfire. The
current distribution of Hesperocyparis
forbesii in the Otay Mountain area
encompasses 454 ac (183 ha) (Lucas
2009, unpublished data) and is
distributed in patches across the
landscape; however, historical records
indicate that H. forbesii in the Otay
Mountain area once covered
approximately 7,500 ac (3,035 ha).
Information in our files indicates that H.
forbesii and other chaparral species are
currently recovering after recent fires
(Congedo and Williams 2009, p. 1;
Lucas 2009, pers. comm.); however, we
do not have information in our files that
indicates whether the habitat has been
impacted in a manner that would
inhibit recovery to historical levels. We
note that the amount of larval habitat
has increased from 2004 to 2009 (Lucas
2009, unpublished data).

Zedler et al. (1983, pp. 809-818)
describes vegetation type conversion
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(also considered a type of habitat
fragmentation) within the Otay
Mountain area; however, information in
our files describes recovering H. forbesii
habitat and availability of various
suitable nectar sources after the fires in
2003 and 2007, including one source
that was previously unknown (Lucas
2009, pers. comm.).

Additionally, the petition cites roads
as a mechanism of habitat
fragmentation; however, roads are
unlikely to cause habitat fragmentation
to an extent that would impact Thorne’s
hairstreak butterfly population because
the roads are small, one-lane, remote,
dirt roads with little traffic. The Otay
Mountain Wilderness, managed by the
BLM, has only two main roads and a
few other small roads that allow
motorized vehicles (off-highway vehicle
use is excluded throughout the Otay
Mountain Wilderness); therefore, habitat
fragmentation resulting from roads
would be very minimal.

In summary, we evaluated the
petition and information in our files and
find that substantial information exists
to indicate that listing Thorne’s
hairstreak butterfly may be warranted
due to the present or threatened
destruction, modification, or
curtailment of the habitat or range of the
species due to the threat of wildfires
and the possibility that habitat
fragmentation may be occurring as a
result of wildfires. We will further
investigate the potential threat of habitat
fragmentation in our status review for
this species.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Information Provided in the Petition

The petition does not present any
information with respect to Factor B.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The information in our files does not
indicate any threat to Thorne’s
hairstreak butterfly due to
overutilization for commercial,
recreational, scientific, or education
purposes. Therefore, we find that the
petition and information in our files do
not provide substantial information
indicating listing Thorne’s hairstreak
butterfly may be warranted due to the
overutilization for commercial,
recreational, scientific, or education
purposes. However, we will further
investigate the potential threat of
overutilization for commercial,
recreational, scientific, or education

purposes in our status review for this
species.

C. Disease or Predation
Disease

Information Provided in the Petition

The petition does not present any
information concerning threats from
disease to Thorne’s hairstreak butterfly.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We have no information in our files
to indicate any threat from disease to
Thorne’s hairstreak butterfly.

Predation

Information Provided in the Petition

The petitioners state that species
experts (Klein (date not provided), pers.
comm.) suspect that birds, predatory
insects, parasitic insects, and spiders
prey upon Thorne’s hairstreak butterfly.
Additionally, the petitioners assert that
the harmful effects of otherwise normal
predation or parasitism might be
exacerbated by population reduction
from excessive fires.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Faulkner and Klein (2005, p. 34) state
that birds may consume Thorne’s
hairstreak larvae; however, we are not
aware of any data to support a theory of
bird predation as a significant threat to
Thorne’s hairstreak butterflies.
Brachonid wasps, which are parasitic
insects, have been observed near the
host plant, but there has been no
documentation of parasitism to Thorne’s
hairstreak butterflies (Faulkner and
Klein 2005, p. 34). The petitioners do
not provide information to support their
claim that predation or parasitism may
exacerbate population reduction
resulting from fires, nor do we have any
information in our files to support this
claim.

Neither the petition nor our files
present substantial information that
disease or predation pose significant
threats to Thorne’s hairstreak butterfly.
Therefore, we find that the petition and
information in our files do not provide
substantial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted due to disease or
predation. However, we will further
investigate the potential threat of
disease and predation in our status
review for this species.

D. The Inadequacy of Existing
Regulatory Mechanisms

The petition cites three regulatory
mechanisms that may provide some, but
not adequate, Thorne’s hairstreak
butterfly conservation, including:

(1) The Wilderness Act,

(2) BLM management activities, and

(3) The County of San Diego Subarea
Plan under the Multiple Species
Conservation Program (MSCP).

Information Provided in the Petition

The petitioners make the following
statements concerning Thorne’s
hairstreak butterflies and the Wilderness
Act, BLM management activities, and
the County of San Diego Subarea Plan:

(1) The Wilderness Act does not
provide significant protection for the
species;

(2) BLM does not consider the species
as “sensitive”, so the species is not
afforded sensitive species’ protections
within the agency’s management plan
(i.e., the South Coast RMP));

(3) BLM is not actively implementing
conservation measures for the species;

(4) BLM is not pro-actively managing
the private lands they have acquired;
and

(5) Despite Thorne’s hairstreak
butterfly being recognized as a “covered
species” under the County of San Diego
Subarea Plan, that Plan does not provide
sufficient protection for the species.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Thorne’s hairstreak butterfly larval
habitat on Otay Mountain occurs almost
entirely (92 percent) on publicly owned
property (BLM, City of Chula Vista or
California Department of Fish and
Game). The following regulatory
mechanisms and management actions
apply to these public lands and protect
Thorne’s hairstreak butterfly and its
habitat:

(1) The Otay Mountain Wilderness
Act (1999) (Pub. L. 106-145) and BLM
management policies provide protection
for the vast majority of Thorne’s
hairstreak butterfly habitat. The Otay
Mountain Wilderness Act provides that
the Otay Mountain designated
wilderness area (i.e., Otay Mountain
Wilderness; 18,500 ac (7,486 ha)) will be
managed in accordance with the
provisions of the Wilderness Act of
1964 (16 U.S.C. 1131 et seq.). The
Wilderness Act of 1964, in turn, strictly
limits use of wilderness areas, imposing
restrictions on vehicle use, new
developments, chainsaws, mountain
bikes, leasing, and mining in order to
protect the natural habitats of the areas,
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maintain species diversity, and enhance
biological values. Finally, any lands
acquired within the Otay Mountain
Wilderness boundaries become part of
the designated wilderness area and they
are managed in accordance with all
provisions of the Wilderness Act and
applicable laws.

(2) Sensitive species, as defined by
BLM, are those species that are not
already designated as Federal- or State-
listed species and occur on Bureau-
administered lands for which BLM has
the capability to significantly affect their
conservation status through
management. This BLM policy is
intended to ensure that actions
authorized, funded, or carried out by the
BLM do not contribute to the need for
these species to become listed as
endangered or threatened under the Act
(BLM 2009(b), p. 3-58). Currently,
Thorne’s hairstreak butterfly is not
considered a sensitive species by BLM;
however, BLM is currently collaborating
with the Service to revise the South
Coast RMP. In this draft revised plan,
Thorne’s hairstreak butterfly and
Hesperocyparis forbesii are identified as
sensitive species (BLM 2009(b), p. 3-59),
and the draft revised plan specifically
states the management of these species
and their habitats are important because
of their close association and the
importance of fire cycles to their
continued existence. Moreover, one of
BLM’s primary objectives in the draft
revised plan is improved fire
management and collaboration with
local communities and agencies to
prevent wildfires. Additionally, BLM
intends to write a more specific plan for
the Otay Mountain Wilderness that
identifies management measures and
actions that would benefit H. forbesii
(Schlachter 2006, pers. comm.; BLM
2009(a), p. 1). BLM’s future management
plans appear to provide a significant
amount of conservation and
management measures, but they are
currently not being implemented
throughout the Otay Mountain
Wilderness Area. As a result of wildfires
on Otay Mountain there have likely
been increases in nonnative species
which increase fuels available for future
fires. Furthermore, although the current
fire suppression policy dictates all fires
should be suppressed once ignited, this
has not prevented recent wildlfires from
burning through large areas of Thorne’s
hairstreak butterfly habitat. Therefore, it
appears current regulations for Thorne’s
hairstreak butterfly and its habitat are
not adequate to control the threat of
increased wildfire frequency.

(3) The Memorandum of
Understanding (MOU) on cooperation in
habitat conservation planning and

management issued by BLM in 1994 in
conjunction with the development of
the County of San Diego Subarea Plan
(BLM 1994, pp. 1-8) applies to the Otay
Mountain Wilderness because it falls
entirely within the boundary of this
subarea plan. The MOU details BLM’s
commitment to manage its lands in a
manner that compliments the County of
San Diego MSCP Subarea Plan, which in
turn, requires protection of Thorne’s
hairstreak butterfly’s larval host plant
and local chaparral species used as
nectar sources. Additionally, the MOU
states that private lands acquired by
BLM will be evaluated for inclusion
within the designated wilderness area
and if the lands do not meet wilderness
qualifications they would be included
in the region’s habitat conservation
system (BLM 1994, p. 3). Any existing
conservation plans will be considered
when managing these newly acquired
lands (BLM 1994, p. 3; BLM 2009(b), pp.
2-74, N-1-2).

The draft revised South Coast RMP
(see discussion in (2) above) , which
covers the Otay Mountain Wilderness,
does provide conservation measures for
both Thorne’s hairstreak butterfly and
Hesperocyparis forbesii. The plan
specifically includes a goal of restoring
fire frequency to 50 years through fire
prevention or suppression and
prescribed burns; once an area has not
burned for 50 years the plan allows for
annual prescribed burning of up to 500
acres (202.3 ha) in the Otay Mountain
Wilderness (BLM 2009(b), pp. 4-171-4-
172). BLM’s future management plans
appear to provide conservation and
management measures to assist with
various threats to Thorne’s hairstreak
butterfly and its habitat, but they are
currently not being implemented
throughout the Otay Mountain
Wilderness Area; therefore, it appears
that current regulations for Thorne’s
hairstreak butterfly and its habitat are
not adequate to control potential threats
to this species, including the threat of
increased wildfire frequency.

(4) Approximately 48 ac (19 ha) of
Hesperocyparis forbesii habitat fall
under the MSCP, which strives for fire
management and prevention to restore
the previous 25—year fire cycle and
states that “a fire management program
would be needed for prevention of
catastrophic fires and long-term
viability of its host plant.” This shorter
frequency of fire may have an impact on
adult H. forbesii because they will not
have the opportunity to reach an age (40
or more years) where reproductive
output is high enough to sustain the
population (de Gouvenain and Ansary
2006, pp. 447—448; Markovchick-
Nicholls 2007, p. 7). Therefore, the fire

management and prevention policies of
the MSCP which strive to restore a 25
year fire cycle, may be inadequate to
control the threat of wildfire to this
species.

There appear to be a variety of future
management actions that BLM
couldimplement which may provide
protection to Thorne’s hairstreak
butterfly and its habitat; however,
current existing regulatory mechanisms
by BLM and MSCP do not appear to be
adequate to provide protection for
Thorne’s hairstreak butterfly or its
habitat from the threat of increased
wildfire frequency. Therefore, after our
evaluation of the petition and
information in our files, we find that
substantial information exists to
indicate that listing Thorne’s hairstreak
butterfly may be warranted due to the
inadequacy of existing regulatory
mechanisms.

E. Other Natural or Manmade Factors
Affecting the Species’ Continued
Existence

The petition, its appendices, and
referenced documents discuss the
following threats that are grouped under
Factor E: wildfire, grazing, population
fragmentation, vulnerability of small
and isolated populations, and global
climate change.

Wildfire
Information Provided in the Petition

The petitioners state that Thorne’s
hairstreak butterfly cannot escape fire.
They stated that: (1) Pupae and larvae
are likely killed when fire burns
Hesperocyparis forbesii stands and
nearby chaparral; (2) adults are likely
killed by fire due to their habit of
remaining close to their host plant; and
(3) adults are likely outpaced by an
approaching fire. The petition claims
excessive fires over the last several
decades have reduced Thorne’s
hairstreak butterfly population numbers
and disrupted metapopulation
dynamics and stability.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We agree that the majority of Thorne’s
hairstreak butterfly individuals are
likely killed when a fire passes through
an occupied area. Moreover, researchers
questioned the persistence of Thorne’s
hairstreak butterfly after the 2003 Otay/
Mine fire because the fire footprint
appeared to cover all areas known to be
occupied by the species (IBAERT 2003,
Pp- 219-220; Betzler et al. 2003, p. 13).
Although, adult Thorne’s hairstreak
butterflies were documented from four
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unburned Hesperocyparis forbesii
stands after the 2003 fire on the
southwest slope of the Otay Mountain
(Martin 2004, pers. comm.), surveyors in
2004 visiting the burned areas occupied
prior to the 2003 fire, found evidence of
new host plant growth but no adult
Thorne’s hairstreak butterflies (Faulkner
and Klein 2005, pp. 32). This is likely
due to the lack of available larval host
plants and nectar sources on which
Thorne’s hairstreak butterfly relies one
year after the fire.

Researchers have postulated that
Thorne’s hairstreak butterflies require
mature host plants for reproduction
(Faulkner and Klein 2005, p. 32);
however, Thorne’s hairstreak butterflies
were observed in 2009 perching and
feeding within re-growth areas burned
in the 2003 and 2007 fires (Lucas 2009,
pers. comm.). These observations in
recently burned (younger) stands of H.
forbesii support the theory that Thorne’s
hairstreak butterflies do not strictly
require mature or adult trees as host
plants.

Even with some post-fire adult
observations, it is likely the majority of
Thorne’s hairstreak butterflies killed
when habitat burns and populations are
further adversely impacted by
frequently recurring fires. Therefore, we
find that the petition and information in
our files do provide substantial
information to indicate that listing
Thorne’s hairstreak butterfly may be
warranted due to direct mortality from
wildfire.

Grazing
Information Provided in the Petition

The petitioners assert that grazing
practices may lead to trampling of eggs
and larvae of Thorne’s hairstreak
butterfly.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The Otay Grazing Allotment, which is
the only place in the current range of
the species that is grazed, is completely
contained within the Otay Mountain
Wilderness and has not been grazed
since 2000 (Doran 2006, pers. comm.;
BLM 2009(b), p. 3-120). Information in
our files indicate that approximately 84
percent (378 ac (153 ha)) of the
Hesperocyparis forbesii within the Otay
Mountain area are outside of the Otay
Grazing Allotment. The majority of the
available habitat for Thorne’s hairstreak
butterfly is currently not affected by
grazing (i.e., vegetation conditions are
not favorable for grazing), and would
not be affected by grazing within the
Otay Grazing Allotment should grazing

in the allotment resume in the future.
Therefore, we find that the petition and
information in our files do not provide
substantial information to indicate that
listing Thorne’s hairstreak butterfly may
be warranted due to mortality from
grazing. However, we will further
investigate in our status review for this
species the potential threat of trampling
mortality from grazing and the potential
impact that grazing could have if it
occurs in the future.

Population Fragmentation

Information Provided in the Petition

The petitioners state that
fragmentation of Thorne’s hairstreak
butterfly populations through fire,
habitat type conversion, and roads poses
a significant threat to the species. The
petitioners claim habitat fragmentation
reduces the area of Thorne’s hairstreak
butterfly habitat and thereby threatens
the species by isolating populations
from one another. The petitioners also
claim that because Thorne’s hairstreak
butterflies are habitat specialists, they
have a higher risk of extinction due to
population fragmentation than a habitat
generalist. Additionally, the petitioners
claim that habitat fragmentation
expands edge habitat, resulting in
further stress on fragmented or small
populations, leading to isolation effects
on the population.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The petition describes the Thorne’s
hairstreak butterfly population as
fragmented as a result of habitat
fragmentation. Hesperocyparis forbesii
and associated chaparral habitat has
been disturbed by wildfire; however,
this habitat is recovering and Thorne’s
hairstreak butterflies continue to occur
throughout the burned area (Martin
2004, pers. comm.; Faulkner and Klein
2005, pp. 32-33; Congedo and Williams
2009, p. 1; Lucas 2009, pers. comm.).
Even though movement dynamics have
not been completely determined,
information in our files indicates
Thorne’s hairstreak butterfly is capable
of re-colonizing and utilizing immature
H. forbesii stands in recently burned
areas (Martin 2004, pers. comm.;
Faulkner and Klein 2005, p. 32; Lucas
2009, pers. comm.). New information
indicating that Asclepias fascicularis, a
previously unknown nectar source
(Lucas 2009, pers. comm.), is used by
Thorne’s hairstreak butterfly indicate
that the butterfly’s habitat requirements
may not be as specialized as previously
thought.

The petition states that individuals
have been observed nectaring 0.25 mile
(0.40 kilometer) away from their host
plant, which suggests that individual
butterflies are capable of moving at least
this far to find suitable habitats or
mates. However, information in our files
indicates that the H. forbesii stands are
patchily distributed and separated by
distances greater than 0.25 mile (0.40
kilometer), which may contribute to
population fragmentation. As a result of
this information, we find that the
petition and information in our files
provides substantial information
indicating listing Thorne’s hairstreak
butterfly may be warranted due to
population fragmentation. We intend to
further investigate and attempt to
distinguish between habitat
fragmentation and population
fragmentation in our status review of the
species.

Vulnerability of Small and Isolated
Populations

Information Provided in the Petition

The petitioners assert that endemic
taxa such as Thorne’s hairstreak
butterfly are considered more prone to
extinction than widespread species due
to their restricted geographical range.
According to the petition, the common
factors that increase the vulnerability of
small and isolated populations to
extinction are demographic fluctuations,
environmental stochasticity (random
events), and reduced genetic diversity.

Evaluation of Information Provided in
the Petition and Available in Service
Files

The fact that a species is characterized
by populations that are few in number,
small in size, or isolated does not
necessarily mean the species is
threatened. Typically, it is the
combination of small size and number
of populations and isolation of small
populations in conjunction with other
threats (such as the present or
threatened destruction, modification, or
curtailment of the species’ habitat or
range) that may pose a threat to a
species. Thorne’s hairstreak butterfly
has always been endemic the Otay
Mountains (Brown 1983; Beztler et al.
2003; Faulkner and Klein 2005). If
occupied habitat is temporarily
fragmented by fire, a fluctuation in
Thorne’s hairstreak butterfly numbers
could make small populations more
vulnerable to stochastic events. Small
populations and the isolation of
populations from one another could also
subject Thorne’s hairstreak butterfly to
genetic drift and restrict gene flow that
may decrease genetic variability over
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time and could adversely affect the
species’ viability (Allee 1931, pp. 12-37;
Stephens et al. 1999, pp. 185-190;
Dennis 2002, pp. 389-401). Surveys
conducted in 2009 (Lucas 2009,
unpublished data) conclude that
Thorne’s hairstreak butterflies are still
present in the H. forbesii stands on Otay
Mountain. We have no quantitative
survey information on population
numbers, but historical larval habitat
has been reduced from 7,500 ac (3,035
ha) to approximately 454 ac (see
“Habitat” section above for more
information). Since Thorne’s hairstreak
butterfly is dependent on H. forbssi to
complete its lifecycle, available larval
habitat is a proxy for population size.
With this large reduction in available
larval habitat we believe that the
species’ population distribution have
been significantly reduced relative to
historical levels resulting in an
increased risk of extinction due to
stochastic events such as wildfire.
Therefore, we find that the petition and
information in our files do provide
substantial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted due to restricted
geographic range.

Global Climate Change
Information Provided in the Petition

The petitioners assert that butterflies
(in general) are threatened by global
climate change and are sensitive to
small changes in microclimates, such as
fluctuations in moisture, temperature, or
sunlight. According to the petition,
studies of Edith’s checkerspot butterfly
(Euphydryas editha) have verified
speculation that whole ecosystems may
move northward or shift in elevation as
the Earth’s climate warms (Parmesan
and Galbraith 2004, p. 9).

Evaluation of Information Provided in
the Petition and Available in Service
Files

We recognize recent evaluations by
Parmesan and Galbraith (2004, pp. 1-2,
29-33) that indicate whole ecosystems
may be shifting northward and upward
in elevation, or are otherwise being
altered by differing climate tolerance
among species within a community.
Parmesan’s review (2006, pp. 637, 648—
649, 653) indicates range-restricted
mountaintop species (such as Thorne’s
hairstreak butterfly) typically
experience range retractions.
Additionally, we recognize that climate
change is likely to cause changes in the
arrangement of occupied habitat
patches. Current climate change
predictions for terrestrial areas in the
Northern Hemisphere indicate warmer

air temperatures, more intense
precipitation events, and increased
summer continental drying (Field et al.
1999, pp. 1-3; Hayhoe et al. 2004, p.
12422; Cayan et al. 2005, p. 6;
Intergovernmental Panel on Climate
Change 2007, p. 11). However,
predictions of climatic conditions for
smaller subregions such as California
remain uncertain. It is unknown at this
time if climate change in California will
result in a warmer trend with localized
drying, higher precipitation events, or
other effects. Because, the information
currently available on the effects of
global climate change and microhabitat
changes, such as increasing
temperatures or moisture, does not
make sufficiently precise estimates of
the magnitude of the effects, we are
unable to determine what impacts to
Thorne’s hairstreak butterfly may occur.
Given this uncertainty, we find that the
petition and information in our files do
not provide substantial information to
indicate that listing Thorne’s hairstreak
butterfly may be warranted do to global
climate change. We will further
investigate this potential threat to
Thorne’s hairstreak butterfly in our
status review of the species.

In summary, we find that the petition
and information in our files do provide
substantial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted due to other natural or
manmade factors affecting the species’
continued existence. Specifically, we
find that the effects of wildfire on
individuals, population fragmentation,
and restricted geographic range+may
pose significant threats to the species.
Finding

On the basis of our determination
under section 4(b)(3)(A) of the Act, we
have determined that the petition
presents substantial scientific or
commercial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted. This finding is based on
information provided under Factor A
(present or threatened destruction,
modification, or curtailment of the
species’ habitat or range), Factor D (the
inadequacy of existing regulatory
mechanisms) and Factor E (other natural
or manmade factors affecting the
species’ continued existence). Because
we have found that the petition presents
substantial information indicating that
listing Thorne’s hairstreak butterfly may
be warranted, we are initiating a status
review to determine whether listing
Thorne’s hairstreak butterfly under the
Act is warranted.

The “substantial information”
standard for a 90—day finding differs
from the Act’s “best scientific and

commercial data” standard that applies
to a status review to determine whether
a petitioned action is warranted. A 90—
day finding does not constitute a status
review under the Act. In a 12-month
finding, we will determine whether a
petitioned action is warranted after we
have completed a thorough status
review of the species, which is
conducted following a substantial 90—
day finding. Because the Act’s standards
for 90—day and 12-month findings are
different, as described above, a
substantial 90—-day finding does not
mean that the 12-month finding will
result in a warranted finding.

The petitioners request that we
designate critical habitat for this
species. If we determine in our 12—
month finding that listing Thorne’s
hairstreak butterfly is warranted, we
will address the designation of critical
habitat at the time of the proposed
rulemaking. The proposed rulemaking
may be published concurrently with the
12—month finding or at a later date.

References Cited

A complete list of references cited is
available on the Internet at http://
www.regulations.gov and upon request
from the Carlsbad Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Author

The primary authors of this notice are
staff members of the Carlsbad Fish and
Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: March 26, 2010.

Jeffrey L. Underwood,

Acting Director, Fish and Wildlife Service.
[FR Doc. 2010-7547 Filed 4-2-10; 8:45 am]
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ACTION: Temporary rule; closure.

SUMMARY: NMFS is closing the
commercial and non-commercial
fisheries in the Main Hawaiian Islands
fishery for seven deepwater bottomfish
species (“Deep 7” bottomfish) as a result
of reaching the total allowable catch
(TAC) for the 2009-10 fishing year.
DATES: Effective April 20, 2010, through
August 31, 2010.

FOR FURTHER INFORMATION CONTACT:
Jarad Makaiau, Sustainable Fisheries
Division, NMFS Pacific Islands Region,
808—944-2108.

SUPPLEMENTARY INFORMATION:
Bottomfish fishing in Hawaii is
managed under the Fishery Ecosystem
Plan for the Hawaiian Archipelago
(Hawaii FEP), developed by the Western
Pacific Fishery Management Council
(Council) and implemented by NMFS
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the Hawaii FEP appear at 50 CFR
part 665 and at subpart H of 50 CFR part
600.

The regulations at § 665.211 authorize
NMEFS and the Council to set a TAC
limit for Deep 7 bottomfish for the
fishing year, based on the best available
scientific, commercial, and other

information, and taking into account the
associated risk of overfishing. The Deep
7 bottomfish are onaga (Etelis
coruscans), ehu (E. carbunculus), gindai
(Pristipomoides zonatus), kalekale (P.
sieboldii), opakapaka (P. filamentosus),
lehi (Aphareus rutilans), and
hapu‘upu‘u (Epinephelus quernus).
When the TAC limit for the year is
projected to be reached, the NMFS
Regional Administrator is required to
publish notification that the fishery will
be closed beginning on a specified date,
not earlier than 14 days after the date of
filing the closure notice for public
inspection at the Office of the Federal
Register, until the end of the fishing
year in which the TAC is reached.
During the closure, no person may fish
for, possess, or sell any Deep 7
bottomfish in the Main Hawaiian
Islands, except as otherwise authorized
by law. Specifically, fishing for, and the
resultant possession or sale of, Deep 7
bottomfish by vessels legally permitted
to fish in the Mau and Ho omalu Zones
or Pacific Remote Island Areas, and
conducted in compliance with all other
laws and regulations, are not affected by
this closure. There is no prohibition on
fishing for or selling non-Deep 7
bottomfish species throughout the year.
The TAC limit for the 2009-10 fishing
year was recommended by the Council,

and specified by NMFS, as 254,050 lb
(115,235 kg) of Deep 7 bottomfish (74
FR 48422; September 23, 2009). Progress
toward the 2009-10 TAC was monitored
using information reported by holders of
State of Hawaii commercial marine
licenses through monthly catch reports
submitted to the State. Based on this
information, the TAC for the 2009-10
fishing year is projected to be reached
on or before April 20, 2010.

In accordance with §665.211(c), this
document serves as advance notification
to fishermen, the fishing industry, and
the general public that the Main
Hawaiian Islands Deep 7 bottomfish
fishery will be closed from April 20,
2010, through the remainder of the
fishing year. The 2010-11 fishing year is
scheduled to open on September 1,
2010. The proposed TAG for the 2010-
11 fishing year will be published in the
Federal Register by August 31, 2010.

This action is required by § 665.211(c)
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 31, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-7619 Filed 3—31-10; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Doc. No. AMS—FV-09-0091; FV10-916/917—
2 PR]

Nectarines and Peaches Grown in
California; Increased Assessment
Rates

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rates established for the
Nectarine Administrative Committee
and the Peach Commodity Committee
(Committees) for the 2009-10 and
subsequent fiscal periods from $0.0175
to $0.0280 per 25-pound container or
container equivalent of nectarines
handled, and from $0.0025 to $0.026 per
25-pound container or container
equivalent of peaches handled. The
Committees locally administer the
marketing orders which regulate the
handling of nectarines and peaches
grown in California. Assessments upon
nectarine and peach handlers are used
by the Committees to fund reasonable
and necessary expenses of the programs.
The fiscal periods run from March 1
through the last day of February. The
assessment rates would remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Comments must be received by
May 5, 2010.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237; Fax:
(202) 720-8938; or Internet: http://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register and will be

available for public inspection in the
Office of the Docket Clerk during regular
business hours, or can be viewed at:
http://www.regulations.gov. All
comments submitted in response to this
rule will be included in the record and
will be made available to the public.
Please be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
Internet at the address provided above.
FOR FURTHER INFORMATION CONTACT: Jerry
L. Simmons, Marketing Specialist, or
Kurt Kimmel, Regional Manager,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906; or E-mail:
Jerry.Simmons@ams.usda.gov or
Kurt.Kimmel@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order Nos.
916 and 917, both as amended (7 CFR
parts 916 and 917), regulating the
handling of nectarines and peaches
grown in California, respectively,
hereinafter referred to as the “orders.”
The orders are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing orders
now in effect, California nectarine and
peach handlers are subject to
assessments. Funds to administer the
orders are derived from such
assessments. It is intended that the
assessment rates as proposed herein
would be applicable to all assessable
nectarines and peaches beginning on
March 1, 2010, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under

section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rates established for the
Nectarine Administrative Committee
(NAC) for the 2010-11 and subsequent
fiscal periods from $0.0175 to $0.0280
per 25-pound container or container
equivalent of nectarines and for the
Peach Commodity Committee (PCC) for
the 2010-11 and subsequent fiscal
periods from $0.0025 to $0.026 per 25-
pound container or container equivalent
of peaches.

The nectarine and peach marketing
orders provide authority for the
Committees, with the approval of
USDA, to formulate annual budgets of
expenses and collect assessments from
handlers to administer the programs.
The members of NAC and PCC are
producers of California nectarines and
peaches, respectively. They are familiar
with the Committees’ needs, and with
the costs for goods and services in their
local area and are, therefore, in a
position to formulate appropriate
budgets and assessment rates. The
assessment rates are formulated and
discussed in public meetings. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

NAC Assessment and Expenses

For the 2009-10 and subsequent fiscal
periods, the NAC recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.
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The NAC met on December 10, 2009,
and unanimously recommended 2010—
11 expenditures of $1,448,101 and an
assessment rate of $0.0280 per 25-pound
container or container equivalent of
nectarines. In comparison, the budgeted
expenditures for the 2009-10 fiscal
period were $1,797,290. The assessment
rate of $0.0280 per 25-pound container
or container equivalent of nectarines is
$0.0105 higher than the rate currently in
effect. The NAC recommended a higher
assessment rate because the 2009 crop
was lower than expected due to a large
number of tree pullouts and other
economic factors.

The major expenditures
recommended by the NAC for the 2010-
11 fiscal period include $291,377 for
administration, $157,016 for production
research, and $999,708 for domestic and
international programs. In comparison,
budgeted expenses for these items in
2008-09 were $319,965.32 for
administration, $349,447.55 for
production research, and $1,127,877.33
for domestic and international
programs.

The assessment rate recommended by
the NAC was derived after considering
anticipated fiscal year expenses;
estimated assessable nectarines of
16,200,000 25-pound containers or
container equivalents; the estimated
income from other sources, such as
interest; and the need for an adequate
financial reserve to carry the NAC into
the 2011-12 fiscal period. Therefore, the
NAC recommended an assessment rate
of $0.0280 per 25-pound container or
container equivalent.

Combining expected assessment
revenue of $453,600 with the $641,840
carryover available from the 2009-10
fiscal period and other income such as
interest should be adequate to meet
Committee needs. The assessment rate
is also likely to provide a $116,486
reserve, which may be used to cover
administrative expenses prior to the
beginning of the 2011-12 shipping
season as provided in the order
(§916.42).

PCC Assessment and Expenses

For the 2009-10 and subsequent fiscal
periods, the PCC recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The PCC met on December 10, 2009,
and recommended 2010-11
expenditures of $1,839,651 and an
assessment rate of $0.026 per 25-pound
container or container equivalent of

peaches. In comparison, budgeted
expenditures for the 2009-10 fiscal
period were $1,885,250. The assessment
rate of $0.026 per 25-pound container or
container equivalent of peaches is
$0.0235 higher than the rate currently in
effect. The PCC recommended a higher
assessment rate because the 2009 crop
was lower than expected due to a large
number of tree pullouts and other
economic factors.

The major expenditures
recommended by the PCC for the 2010—
11 fiscal period include $368,756 for
administration, $199,662 for production
research, and $1,271,233 for domestic
and international programs. In
comparison, budgeted expenses for
these items in 2009-10 were $334,058
for administration, $366,920 for
production research, and $1,184,272 for
domestic and international programs.

The assessment rate recommended by
the PCC was derived after considering
anticipated fiscal year expenses;
estimated assessable peaches of
20,600,000 25-p0und containers or
container equivalents; the estimated
income from other sources, such as
interest; and the need for an adequate
financial reserve to carry the PCC into
the 2011-12 fiscal period. Therefore, the
PCC recommended an assessment rate
of $0.026 per 25-pound container or
container equivalent.

Combining expected assessment
revenues of $535,600 with the $854,699
carryover available from the 2009-10
fiscal period and other income such as
interest should be adequate to meet
Committee needs. The assessment rate
is also likely to provide a $147,502
reserve, which may be used to cover
administrative expenses prior to the
beginning of the 2011-12 shipping
season as provided in the order
(§917.38).

Continuance of Assessment Rates

The proposed assessment rates would
continue in effect indefinitely unless
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committees or other available
information.

Although these assessment rates
would be in effect for an indefinite
period, the Committees will continue to
meet prior to or during each fiscal
period to recommend budgets of
expenses and consider
recommendations for modification of
the assessment rates. The dates and
times of Committee meetings are
available from the Committees’ Web site
at http://www.eatcaliforniafruit.com or
USDA. Committee meetings are open to
the public and interested persons may

express their views at these meetings.
USDA would evaluate the Committees’
recommendations and other available
information to determine whether
modification of the assessment rate for
each Committee is needed. Further
rulemaking would be undertaken as
necessary. The Committees’ 2010-11
fiscal period budgets and those for
subsequent fiscal periods would be
reviewed and, as appropriate, approved
by USDA.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 101
California nectarine and peach handlers
subject to regulation under the orders
covering nectarines and peaches grown
in California, and about 475 producers
of these fruits in California. Small
agricultural service firms, which
include handlers, are defined by the
Small Business Administration (SBA)
(13 CFR 121.201) as those having annual
receipts of less than $7,000,000, and
small agricultural producers are defined
as those having annual receipts of less
than $750,000. A majority of these
handlers and producers may be
classified as small entities.

The Committees’ staff has estimated
that there are fewer than 50 handlers in
the industry who would not be
considered small entities. For the 2009
season, the committees’ staff estimated
that the average handler price received
was $11.50 per container or container
equivalent of nectarines or peaches. A
handler would have to ship at least
608,696 containers to have annual
receipts of $7,000,000. Given data on
shipments maintained by the
committees’ staff and the average
handler price received during the 2009
season, the Committees’ staff estimates
that small handlers represent
approximately 50 percent of all the
handlers within the industry.

The Committees’ staff has also
estimated that fewer than 50 producers
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in the industry would not be considered
small entities. For the 2009 season, the
Committees estimated the average
producer price received was $6.50 per
container or container equivalent for
nectarines and peaches. A producer
would have to produce at least 115,385
containers of nectarines and peaches to
have annual receipts of $750,000. Given
data maintained by the Committees’
staff and the average producer price
received during the 2009 season, the
Committees’ staff estimates that small
producers represent more than 80
percent of the producers within the
industry.

With an average producer price of
$6.50 per container or container
equivalent, and a combined packout of
nectarines and peaches of 37,263,343
containers, the value of the 2009
packout is estimated to be $242,211,730.
Dividing this total estimated grower
revenue figure by the estimated number
of producers (475) yields an estimate of
average revenue per producer of about
$509,919 from the sales of peaches and
nectarines.

The nectarine and peach marketing
orders provide authority for the
Committees, with the approval of
USDA, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the programs.
The members of the NAC and PCC are
producers of California nectarines and
peaches, respectively.

This rule would increase the
assessment rates established for the
NAC for the 2010-11 and subsequent
fiscal periods from $0.0175 to $0.0280
per 25-pound container or container
equivalent of nectarines and for the PCC
for the 2010-11 and subsequent fiscal
periods from $0.0025 to $0.026 per 25-
pound container or container equivalent
of peaches.

The NAC recommended 2010-11
fiscal period expenditures of $1,448,101
for nectarines and an assessment rate of
$0.0280 per 25-pound container or
container equivalent of nectarines. The
assessment rate of $0.0280 is $0.0105
higher than the rate currently in effect.
The PCC recommended 2010-11 fiscal
period expenditures of $1,839,651 for
peaches and an assessment rate of
$0.026 per 25-pound container or
container equivalent of peaches. The
assessment rate of $0.026 is $0.0235
higher than the rate currently in effect.

Analysis of NAC Budget

The quantity of assessable nectarines
for the 201011 fiscal period is
estimated at 16,200,000 25-pound
containers or container equivalents.
Thus, the $0.0280 rate should provide
$453,600 in assessment income. Income

derived from handler assessments, along
with income from other sources and
funds from the NAC’s reserve, would be
adequate to cover budgeted expenses.

The major expenditures
recommended by the NAC for the 2010-
11 year include $291,377 for
administration, $157,016 for production
research, and $999,708 for domestic and
international programs. Budgeted
expenses in 2009-10 were $319,965.32
for administration, $349,447.55 for
production research, and $1,127,877.33
for domestic and international
programs.

The NAC recommended an increased
2010-11 fiscal period assessment rate
because the 2009 crop was lower than
expected due to a large number of tree
pullouts and other economic factors.
Income generated from the higher
assessment rate combined with reserve
funds should be adequate to cover
anticipated 2010-11 expenses.

Analysis of PCC Budget

The quantity of assessable peaches for
the 2010-11 fiscal year is estimated at
20,600,000 25-p0und containers or
container equivalents. Thus, the $0.026
rate should provide $535,600 in
assessment income.

The major expenditures
recommended by PCC for the 2010-11
year include $368,756 for
administration, $199,662 for production
research, and $1,271,233 for domestic
and international programs. Budgeted
expenses in 200910 were $334,058 for
administration, $366,920 for production
research, and $1,184,272 for domestic
and international programs.

The PCC recommended an increased
2010-11 fiscal period assessment rate
because the 2009 crop was lower than
expected due to a large number of tree
pullouts and other economic factors.
Income generated from the higher
assessment rate combined with reserve
funds should be adequate to cover
anticipated 2010-11 expenses.

Considerations in Determining
Expenses and Assessment Rates

Prior to arriving at these budgets, the
Committees considered alternative
expenditure and assessment rate levels,
but ultimately decided that the
recommended levels were reasonable to
properly administer the orders.

Each of the Committees then reviewed
the proposed expenses; the total
estimated assessable 25-pound
containers or container equivalents; and
the estimated income from other
sources, such as interest income, prior
to recommending a final assessment
rate. The NAC decided that an
assessment rate of $0.0280 per 25-pound

container or container equivalent will
allow it to meet its 2010-11 fiscal
period expenses and carryover an
operating reserve of about $116,486
which is in line with the Committee’s
financial needs. The PCC decided that
an assessment rate of $0.026 per 25-
pound container or container equivalent
will allow it to meet its 2010-11 fiscal
period expenses and carryover an
operating reserve of $147,502. These
assessment rates would allow them to
meet their 2010-11 fiscal period
expenses and carryover necessary
reserves to finance operations before
2011-12 fiscal period assessments are
collected.

A review of historical and preliminary
information pertaining to the upcoming
fiscal period indicates that the grower
price for nectarines and peaches for the
2010-11 season could range between
$6.00 and $8.00 per 25-pound container
or container equivalent. Therefore, the
estimated assessment revenue for the
2010-11 fiscal period as a percentage of
total grower revenue could range
between 0.33 and 0.47 percent.

This action would increase the
assessment obligation imposed on
handlers. While assessments impose
some additional costs on handlers, the
costs are minimal and uniform on all
handlers. Some of the additional costs
may be passed on to producers.
However, these costs would be offset by
the benefits derived by the operation of
the marketing order. In addition, the
Committees’ meetings were widely
publicized throughout the California
nectarine and peach industries and all
interested persons were invited to
attend the meetings and were
encouraged to participate in the
Committees’ deliberations on all issues.
Like all Committee meetings, the
December 10, 2009, meetings were
public meetings and entities of all sizes
were able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This proposed rule would impose no
additional reporting or recordkeeping
requirements on either small or large
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.
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USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
AMSv1.0/ams.fetch
TemplateData.do?template=TemplateN
&page=MarketingOrdersSmall
BusinessGuide. Any questions about the
compliance guide should be sent to
Antoinette Carter at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is
deemed appropriate because: (1) The
2010-11 fiscal period begins March 1,
2010, and the marketing orders require
that the rates of assessment for each
fiscal period apply to all assessable
nectarines and peaches handled during
such fiscal period; (2) the Committees
need to have sufficient funds to pay its
expenses which are incurred on a
continuous basis; (3) handlers are aware
of this action which was unanimously
recommended by the Committees at
public meetings and is similar to other
assessment rate actions issued in past
years.

List of Subjects
7 CFR Part 916
Marketing agreements, Nectarines,

Reporting and recordkeeping
requirements.
7 CFR Part 917

Marketing agreements, Peaches, Pears,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR parts 916 and 917 are
proposed to be amended as follows:

1. The authority citation for 7 CFR
parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

2. Section 916.234 is revised to read
as follows:

§916.234 Assessment rate.

On and after March 1, 2010, an
assessment rate of $0.0280 per 25-pound
container or container equivalent of
nectarines is established for California
nectarines.

PART 917—PEACHES GROWN IN
CALIFORNIA

3. Section 917.258 is revised to read
as follows:

§917.258 Assessment rate.

On and after March 1, 2010, an
assessment rate of $0.026 per 25-pound
container or container equivalent of
peaches is established for California
peaches.

Dated: March 30, 2010.

Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-7568 Filed 4—2—10; 8:45 am]
BILLING CODE P

DEPARTMENT OF ENERGY

10 CFR Part 430

[Docket No. EERE-2008-BT-TP-0020]
RIN 1904-AB89

Energy Conservation Program for
Consumer Products: Test Procedures
for Residential Furnaces and Boilers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Supplemental notice of
proposed rulemaking and solicitation of
comments.

SUMMARY: In order to implement recent
amendments to the Energy Policy and
Conservation Act (EPCA) by the Energy
Independence and Security Act of 2007
(EISA 2007), the U.S. Department of
Energy (DOE) proposed amendments to
its test procedures for residential
furnaces and boilers to provide for
measurement and incorporation of
standby mode and off mode energy
consumption. A public meeting on the
proposed rule was held on August 18,
2009. This supplemental notice of
proposed rulemaking (SNOPR) proposes
an integrated efficiency descriptor that
incorporates standby mode and off
mode energy consumption into the
statutorily identified efficiency
descriptor, Annual Fuel Utilization
Efficiency (AFUE).

DATES: DOE will accept comments, data,
and information regarding the notice of
proposed rulemaking (NOPR) no later
than April 20, 2010. For details, see
section V, “Public Participation,” of this
NOPR.

ADDRESSES: Any comments submitted
must identify the SNOPR on Test
Procedures for Residential Furnaces and
Boilers, and provide the docket number
EERE-2008-BT-TP—-0020 and/or
regulatory information number (RIN)
1904-AB89. Comments may be
submitted using any of the following
methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail: RFB-2008-TP-
0020@ee.doe.gov. Include docket
number EERE-2008-BT-TP-0020 and/
or RIN 1904—-AB89 in the subject line of
the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585—0121. Please
submit one signed paper original.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. Please submit one
signed paper original.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section V, “Public Participation,” of
this document.

Docket: For access to the docket to
read background documents or
comments received, visit the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
6th Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards at the
above telephone number for additional
information about visiting the Resource
Room.

FOR FURTHER INFORMATION CONTACT:

Mr. Mohammed Khan, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—7892. E-mail:
Mohammed.Khan@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586—9507. E-mail:
Eric.Stas@hgq.doe.gov.

For information on how to submit or
review public comments, contact Ms.
Brenda Edwards, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. E-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents
I. Background and Authority
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II. Summary of the Proposal
III. Discussion
A. Integrated Annual Fuel Utilization
Efficiency (AFUE)
B. Proposed Amendments Relationship
With Energy Conservation Standards
C. Compliance With Other EPCA
Requirements
IV. Procedural Requirements
V. Public Participation
VI. Approval of the Office of the Secretary

I. Background and Authority

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA or the Act) sets forth a
variety of provisions designed to
improve energy efficiency. Part A of
Title III (42 U.S.C. 6291-6309)
establishes the “Energy Conservation
Program for Consumer Products Other
Than Automobiles,” including
residential furnaces and boilers (all of
which are referenced below as “covered
products”).t (42 U.S.C. 6291(1)—(2) and
6292(a)(5)).

Under the Act, this program consists
essentially of three parts: (1) Testing; (2)
labeling; and (3) establishing Federal
energy conservation standards. The
testing requirements consist of test
procedures that manufacturers of
covered products must use as the basis
for certifying to DOE that their products
comply with applicable energy
conservation standards adopted under
EPCA and for representing the
efficiency of those products. Similarly,
DOE must use these test procedures to
determine whether the products comply
with standards adopted under EPCA.
Under 42 U.S.C. 6293, EPCA sets forth
criteria and procedures for DOE’s
adoption and amendment of such test
procedures. EPCA provides that “[alny
test procedures prescribed or amended
under this section shall be reasonably
designed to produce test results which
measure energy efficiency, energy use,
* * * or estimated annual operating
cost of a covered product during a
representative average use cycle or
period of use, as determined by the
Secretary [of Energyl, and shall not be
unduly burdensome to conduct.” (42
U.S.C. 6293(b)(3)) In addition, if DOE
determines that a test procedure
amendment is warranted, it must
publish proposed test procedures and
offer the public an opportunity to
present oral and written comments on
them. (42 U.S.C. 6293(b)(2)) Finally, in
any rulemaking to amend a test
procedure, DOE must determine “to
what extent, if any, the proposed test
procedure would alter the measured

1 All references to EPCA in this rulemaking refer
to the statute as amended through the Energy
Independence and Security Act of 2007, Public Law
110-140.

energy efficiency * * * of any covered
product as determined under the
existing test procedure.” (42 U.S.C.
6293(e)(1)) If DOE determines that the
amended test procedure would alter the
measured efficiency of a covered
product, DOE must amend the
applicable energy conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

On December 19, 2007, the Energy
Independence and Security Act of 2007
(EISA 2007), Public Law 110-140, was
enacted. The EISA 2007 amendments to
EPCA, in relevant part, require DOE to
amend the test procedures for all
covered products to include measures of
standby mode and off mode energy
consumption. Specifically, section 310
of EISA 2007 provides definitions of
“standby mode” and “off mode” (42
U.S.C. 6295(gg)(1)(A)) and permits DOE
to amend these definitions in the
context of a given product (42 U.S.C.
6295(gg)(1)(B)). The legislation requires
integration of such energy consumption
“into the overall energy efficiency,
energy consumption, or other energy
descriptor for each covered product,
unless the Secretary determines that—

(i) The current test procedures for a
covered product already fully account
and incorporate the standby and off
mode energy consumption of the
covered product; or

(ii) Such an integrated test procedure
is technically infeasible for a particular
covered product, in which case the
Secretary shall prescribe a separate
standby mode and off mode energy use
test procedure for the covered product,
if technically feasible.” (42 U.S.C.
6295(gg)(2)(A))

DOE'’s current test procedure for
residential furnaces and boilers is found
at 10 CFR part 430, subpart B, appendix
N. DOE established its test procedures
for furnaces and boilers in a final rule
published in the Federal Register on
May 12, 1997. 62 FR 26140. This
procedure establishes a means for
determining annual energy efficiency
and annual energy consumption of gas-
fired, oil-fired, and electric furnaces and
boilers.

DOE notes that gas-fired and oil-fried
furnaces and boilers consume both
fossil fuel and electricity, while electric
furnaces and boilers only consume
electricity. The current test procedure
accounts for all fossil-fuel energy
consumption over a full-year cycle,
thereby satisfying EISA 2007
requirements for fossil-fuel standby
mode and off mode energy
consumption. Electrical energy
consumption in standby mode and off
mode, however, is not accounted for in
the current test procedure.

II. Summary of the Supplemental
Proposed Rule

In the July 2007 NOPR, DOE proposed
to add standby mode and off mode
energy consumption measurement
provisions utilizing the IEC 62301
standard. Standby and off mode
electrical energy consumption would
not, however, be integrated into AFUE.
On further review, DOE has determined
that integration of standby and off mode
electrical energy consumption into
AFUE is technically feasible.
Accordingly, this notice proposes an
integrated annual fuel utilization
efficiency metric.

III. Discussion

A. Integrated Annual Fuel Utilization
Efficiency (AFUE;)

As mentioned above, DOE has
determined that integration of standby
mode and off mode electrical energy
consumption into the AFUE efficiency
descriptor is technically feasible. AFUE
is the required energy efficiency
descriptor for furnaces. (42 U.S.C.
6291(22)). EISA 2007 requires, if
technically feasible, integration of
standby energy consumption into the
overall energy efficiency, energy
consumption or other energy descriptor.
Therefore, EISA 2007 requires an
integrated AFUE that reflects standby
mode and off mode energy consumption
for both fossil fuel and electricity. This
notice proposes such integration into
the AFUE descriptor.

The proposed integrated annual fuel
utilization efficiency (AFUE;) would be
the mathematical product of the current
AFUE measure and an efficiency
quotient that includes, as an addition to
the denominator, the standby mode and
off mode electricity consumption
converted to Btu based on the point-of-
use energy content of a kilowatt hour
(3412 Btu). This addition would thereby
reduce the numeric value of the
efficiency quotient in proportion to the
relative magnitude of such additional
energy consumption. This mathematical
form is consistent with how other
products have addressed EISA 2007, in
particular how the standby mode and
off mode energy consumption is
integrated into existing efficiency
descriptors.

This proposed formula would use the
point-of-use energy content of a kilowatt
hour (3412 Btu) because the statute
defines “energy use” as “the quantity of
energy directly consumed by a
consumer product at point of use” (42
U.S.C. 6291 (4)) DOE recognizes that
combining fossil fuel (natural gas) and
electricity consumption based on their
point-of-use energy content tends to
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understate the relative energy and
economic impacts of the electricity use.
However, DOE proposes an integrated
metric given the statutory definition of
energy use and the statutory mandate to
establish an integrated measure of
energy efficiency, if technically feasible.
Furthermore, in this case, DOE expects
that the possible distortions resulting
from the combination of fossil fuel and
electricity measures of point-of-use
energy use are likely to be very small.
DOE invites comment on this approach
to combining the natural gas and
electricity use of furnaces. DOE also
invites comment on modifications that
can be made to the adjustment factor
that can more accurately characterize
the relative impacts of electricity and
fossil fuel use while maintaining
consistency with existing statute.

Because there are some slight
differences in the terminology and
formulation used in the existing test
procedure for electric furnaces and
boilers as compared to fossil fueled
furnaces and boilers, DOE discusses the
proposed integrated AFUE; separately
for each product in the following
paragraphs.

For fossil fueled furnaces and boilers,
the proposed integrated annual fuel
utilization efficiency would be
expressed as a function of the useful
heat energy provided by the primary
fuel divided by the sum of the primary
fuel energy consumption and the
standby mode and off mode energy
consumption with all terms in
equivalent energy units.

The mathematical form of the
expression would be as follows:

AFUE; = (AFUE *Eg)/(Er +(3412*Eso))

Where:

AFUE = as stated in the existing test
procedures.

Er = Average annual fuel consumption (Btu).

3412 = conversion factor to express energy in
Btu instead of kWh.

Eso = Average annual electrical standby and
off mode energy consumption (kWh).

For electric furnaces and boilers, the
proposed integrated annual utilization
efficiency would be presented as the
useful heat provided by the annual total
electrical energy minus the off mode
annual energy consumption all divided
by the annual total electrical
consumption.

The mathematical form of the
expression would be as follows:

AFUE; = (AFUE *(Eg — (Porr * 4600))/
(Eg)

Where:

AFUE = as stated in existing test procedure.
(Eg— (Porr * 4600)) = Average annual
total electric consumption minus the
average annual off mode electrical

energy consumption defined as the
product of the measured off mode power
(Porr) and the average number of non-
heating season hours per year.

Eg = Average annual total electrical
consumption including standby mode
and off mode consumption.

This integrated AFUE for electric
furnaces and boilers, although
seemingly different in mathematical
form, is conceptually the same as the
integrated AFUE for fossil fueled
furnaces and boilers. Specifically, it is
an integrated efficiency quotient that
includes, as an addition to the
denominator, the standby mode and off
mode energy consumption. The
differences result from the fact the there
is no need for a conversion to equivalent
energy units and the existing test
procedure’s energy consumption terms
are structured differently for electric
furnaces and boilers as compared to
fossil fueled furnaces and boilers. The
different structure results from the
existing test procedure’s assumption
that auxiliary electrical energy
consumption provides useful heat to the
heated space. This assumption applies
when one considers the standby mode
but not off mode because the electric
energy consumption during the non
heating season is not considered useful
heat. The proposed equation for electric
furnaces and boilers recognizes this
difference.

B. Proposed Amendments Relationship
With Energy Conservation Standards

Today’s proposal would integrate
standby and off mode electrical energy
use into the AFUE efficiency descriptor,
as required by EPCA. (42 U.S.C.
6295(gg)(2)(A)) DOE will consider use of
this proposed efficiency descriptor in
any rulemaking procedure to prescribe
standards for furnaces and boilers, again
as required by EPCA. (42 U.S.C.
6295(gg)(3)).

C. Compliance With Other EPCA
Requirements

EPCA requires that “[alny test
procedures prescribed or amended
under this section shall be reasonably
designed to produce test results which
measure energy efficiency, energy use
* * * or estimated annual operating
cost of a covered product during a
representative average use cycle or
period of use * * * and shall not be
unduly burdensome to conduct.” (42
U.S.C. 6293(b)(3))

Today’s supplemental proposed
amendments to the DOE test procedure
would only add two new equations to
the calculation section of the test
procedure. These calculations utilize
existing or proposed terms and,

accordingly, pose no additional testing
burden.

IV. Procedural Requirements

DOE has concluded that the
determinations made pursuant to the
various procedural requirements
applicable to the July 27 NOPR remain
unchanged for this SNOPR. These
determinations are set forth in the July
27 NOPR. (74 FR 36959, 36966—68 July
27, 2009)

V. Public Participation

DOE will accept comments, data, and
information regarding the proposed rule
no later than the date provided at the
beginning of this notice. Comments,
data, and information submitted to
DOE’s e-mail address for this
rulemaking should be provided in
WordPerfect, Microsoft Word, PDF, or
text (ASCII) file format. Stakeholders
should avoid the use of special
characters or any form of encryption,
and wherever possible comments
should include the electronic signature
of the author. Comments, data, and
information submitted to DOE via mail
or hand delivery/courier should include
one signed paper original. No
telefacsimiles (faxes) will be accepted.

Pursuant to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: One copy of
the document that includes all of the
information believed to be confidential,
and one copy of the document with that
information deleted. DOE will
determine the confidential status of the
information and treat it accordingly.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include the
following: (1) A description of the items;
(2) whether and why such items are
customarily treated as confidential
within the industry; (3) whether the
information is generally known by or
available from other sources; (4)
whether the information was previously
made available to others without
obligation concerning its
confidentiality; (5) an explanation of the
competitive injury to the submitting
person that would result from public
disclosure; (6) when such information
might lose its confidential character due
to the passage of time; and (7) why
disclosure of the information would be
contrary to the public interest.

VI. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this notice of proposed
rulemaking.
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List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Incorporation by reference,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC, on March 29,
2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

For the reasons stated in the
preamble, DOE proposes to amend part
430 of chapter II of title 10 of the Code
of Federal Regulations, to read as set
forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

2. Appendix N to subpart B of part
430 is amended by revising section 10.1
to read as follows:

Appendix N to Subpart B of Part 430-
Uniform Test Method for Measuring the
Energy Consumption of Furnaces and
Boilers

* * * * *

10.1 Annual fuel utilization efficiency
and integrated annual fuel utilization
efficiency. The annual fuel utilization
efficiency (AFUE) is as defined in sections
11.2.12 (non-condensing systems), 11.3.12
(condensing systems), 11.4.12 (non-
condensing modulating systems) and 11.5.12
(condensing modulating systems) of ANSI/
ASHRAE Standard 103-1993, (incorporated
by reference; see §430.3) except for the
definition for the term Effyns in the defining
equation for AFUE. Effyys is defined as:
Effyns=heating seasonal efficiency as defined
in sections 11.2.11 (non-condensing
systems), 11.3.11 (condensing systems),
11.4.11 (non-condensing modulating
systems) and 11.5.11 (condensing modulating
systems) of ANSI/ASHRAE Standard 103—
1993 and is based on the assumptions that all
weatherized warm air furnaces or boilers are
located out-of-doors, that warm air furnaces
which are not weatherized are installed as
isolated combustion systems, and that boilers
which are not weatherized are installed
indoors.

The integrated annual fuel utilization
efficiency (AFUE)) is defined as follows:

For fossil fueled furnaces and boilers:
AFUE; = (AFUE *Eg)/(Er + (3412*Eso))
Where:

AFUE = as defined above in this section.
Er = Average annual fuel consumption
defined in section 10.2.2.

3412 = conversion factor to express energy in
Btu’s instead of KWh.

Eso = Average annual electrical standby and
off mode energy consumption as defined
in section 10.9.
For electric furnaces and boilers:
AFUE; = (AFUE *(Eg — (Porr * 4600))/(Eg))
Where:

AFUE = as defined in section 10.3.

(Ee — (Porr * 4600)) = Average annual total
electric consumption as defined in
section 10.3 minus the average annual
off mode electrical energy consumption
defined as the product of the measured
off mode power (Porr) from section 8.6
and the average number of non-heating
season hours per year defined in section
10.9.

Eg = Average annual total electrical
consumption including standby mode
and off mode consumption as defined in
section 10.3.

* * * * *

[FR Doc. 2010-7610 Filed 4—2—10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2007-BT-CRT-0009]

Agency Information Collection: Energy
Conservation Program: Compliance
and Certification Information
Collection for Electric Motors

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice and request for comment.

SUMMARY: The U.S. Department of
Energy (DOE), pursuant to the
Paperwork Reduction Act of 1995, has
initiated through the Office of
Management and Budget (OMB) the
mandatory Compliance Certification
information collection request for
certain 1 through 200 horsepower
electric motors covered under the
Energy Policy and Conservation Act
(EPCA), as amended, Public Law 94—
163, codified at, 42 U.S.C. 6291 et seq.
Under EPCA, a manufacturer or private
labeler must certify its compliance with
energy efficiency standards for certain
commercial and industrial electric
motors. 42 U.S.C. 6316(c) and 10 CFR
431.36.

DATES: Comments regarding this
collection must be received on or before
May 5, 2010.

ADDRESSES: Comments must identify the
information collection for electric
motors and provide the docket number
EERE-2007-BT—-CRT-0009. In addition,
comments must be submitted to: DOE
Desk Officer, Office of Information and
Regulatory Affairs, Office of
Management and Budget, New
Executive Office Building, Room 10102,

735 17th Street, NW., Washington, DC
20503, and to DOE. Comments to DOE
may be submitted using any of the
following methods:

e Mr. James Raba, U.S. Department of
Energy, Building Technologies Program,
Mailstop EE-2], 1000 Independence
Ave., SW., Washington, DC 20585-0121
(submit one signed copy) or by fax at
(202) 586—4617 or by e-mail at
jim.raba@ee.doe.gov.

e E-mail:
appliance.information@ee.doe.gov.
Include the docket number in the
subject line of the message.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza, SW., Suite 600,
Washington, DC 20024-2123.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

e Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

FOR FURTHER INFORMATION CONTACT:
Direct requests for additional
information or copies of the information
collection instrument and instructions
to Mr. James Raba, U.S. Department of
Energy, Building Technologies Program
(EE-2]), 950 L’Enfant Plaza,
Washington, DC 20024-2123, (202) 586—
8654, jim.raba@ee.doe.gov.

In the Office of the General Counsel,
contact Ms. Francine Pinto or Mr.
Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-72, 1000 Independence Avenue,
SW., Washington, DC 20085. Telephone:
(202) 586—9507. E-mail:
Francine.Pinto@hgq.doe.gov or
Michael Kido@hq.doe.gov.

Background: EPCA establishes energy
efficiency standards and test procedures
for certain commercial and industrial
equipment, including electric motors,
42 U.S.C. 6291 et seq., and states in
relevant part that, “the Secretary [of
Energy] shall require manufacturers to
certify” that each electric motor meets
the applicable efficiency standards. (42
U.S.C. 6316(c)) To achieve this end,
EPCA authorizes the Secretary to issue
the necessary rules requiring each
manufacturer or private labeler of
covered electric motors to submit
information and reports to ensure
compliance. (42 U.S.C. 6316(a)) This
directive is carried out under 10 CFR
431.36, Compliance Certification, which
requires a manufacturer or private
labeler to submit a compliance
statement, as well as a certification
report that provides energy efficiency
information for each basic model of
electric motor that it distributes in
commerce in the United States.
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In view of the above, the information
to be collected is the same as the
Compliance Certification information, at
appendix C to subpart B of 10 CFR part
431, which provides a format for a
manufacturer or private labeler to report
the energy efficiency of its basic models
of electric motors according to rated
horsepower or kilowatts, number of
poles, and open or enclosed
construction. Further, it provides a
means for a manufacturer or private
labeler to certify compliance with the
applicable energy efficiency standards
prescribed under section 342(b)(1) of
EPCA, codified at 42 U.S.C. 6313(b)(1),
through an independent testing or
certification program nationally
recognized in the United States (section
345(c) of the EPCA, codified at 42 U.S.C.
6316(c)). The information contained in
the Compliance Certification is a basis
for the energy efficiency information
marked on the permanent nameplate of
an electric motor and thereby enables
purchasers to compare the energy
efficiencies of similar motors. 10 CFR
431.31. Compliance Certification
information facilitates voluntary
compliance with and enforcement of the
energy efficiency standards established
for electric motors under EPCA
342(b)(1), 42 U.S.C. 6313(b)(1).

SUPPLEMENTARY INFORMATION: (1) OMB
No.: 1910-5104. (2) Collection Title:
Title 10 of the Code of Federal
Regulations, Part 431—Energy
Efficiency Program for Certain
Commercial and Industrial Equipment:
Subpart B—Electric Motors: 10 CFR
431.36, Compliance Certification,
“GCertification of Compliance with
Energy Efficiency Standards for Electric
motors.” Appendix C to Subpart B of
Part 431—Compliance Certification. (3)
Type of Review: Reinstatement, without
change, of a previously approved
collection for which approval has
expired. (4) Purpose: The purpose of the
collection is two-fold: (a) To require the
manufacturer or private labeler of
certain commercial or industrial electric
motors subject to energy efficiency
standards prescribed under section
342(b) of EPCA to establish, maintain,
and retain records of its test data and
subsequent verification of any
alternative efficiency determination
method used under part 431, et seq.;
and (b) to preclude distribution in
commerce of any basic model of
commercial or industrial electric motor
that is subject to an energy efficiency
standard set forth under subpart B of
part 431, unless the manufacturer or
private labeler of that motor has
submitted a Compliance Certification to
DOE according to the provisions under

10 CFR 431.36, certifying that the basic
model meets the requirements of the
applicable standard. This information
ensures compliance with the energy
efficiency standards for certain
commercial and industrial electric
motors. (5) Estimated Number of
Respondents: There are approximately
100 manufacturers and private labelers
that distribute in commerce in the
United States electric motors covered
under 10 CFR part 431, et seq. (6)
Estimated Total Burden Hours: There
are approximately 300 total
recordkeeping and reporting hours (3
hours per manufacturer or private
labeler) at a total annualized cost of
approximately $20,000 ($200 per
manufacturer or private labeler). (7)
Number of Collections: The request
contains one information and
recordkeeping requirement for all
manufacturers or private labelers.

Statutory Authority: Part B of Title III of
EPCA, Energy Conservation Program for
Consumer Products Other than Automobiles,
Public Law 94-163, as amended, and section
3507(h)(1) of the Paperwork Reduction Act of
1995 (Pub. L. 104-13, 44 U.S.C. Chapter 35).

Issued in Washington, DC on March 29,
2010.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-7602 Filed 4—2—10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2009-BT-CRT-0029]

Agency Information Collection: Energy
Conservation Program: Compliance
and Certification Information
Collection for Distribution
Transformers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice and request for comment.

SUMMARY: The U.S. Department of
Energy (DOE), pursuant to the
Paperwork Reduction Act of 1995, has
initiated through the Office of
Management and Budget (OMB) a three-
year extension of its compliance
certification information collection:
Certification Report for Distribution
Transformers, OMB Control Number
1910-5130. The information collection
is used by manufacturers or private
labelers to report on and certify
compliance with energy efficiency
standards for distribution transformers.
The collection covers information

necessary for the DOE and United States
Customs Service officials to facilitate
compliance with and enforcement of the
energy conservation standards
established for certain low-voltage dry-
type, medium-voltage type, and liquid
immersed distribution transformers.
DATES: Comments regarding this
collection must be received on or before
June 4, 2010.

ADDRESSES: Comments must identify the
information collection for distribution
transformers and provide the docket
number EERE-2009-BT-CRT-0029.
Comments may be submitted to DOE
using any of the following methods:

e Mr. James Raba, U.S. Department of
Energy, Building Technologies Program,
Mailstop EE-2], 1000 Independence
Ave., SW., Washington, DC 20585-0121
(submit one signed copy) or by fax at
(202) 586—4617 or by e-mail at
jim.raba@ee.doe.gov.

e E-mail:
appliance.information@ee.doe.gov.
Include the docket number in the
subject line of the message.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza, SW., Suite 600,
Washington, DC 20024-2123.
Telephone: (202) 586—2945. Please
submit one signed original paper copy.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Ms. Brenda Edwards and Mr.
James Raba at the address listed above
in ADDRESSES.

In the Office of the General Counsel,
contact Ms. Francine Pinto, U.S.
Department of Energy, Office of the
General Counsel, GC-762, 1000
Independence Avenue, SW.,
Washington, DC 20585. Telephone:
(202) 586—9507. E-mail:
Francine.Pinto@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

Background: Section 325(y) of the
Energy Policy and Conservation Act
(EPCA), 42 U.S.C. 6295(y), establishes
energy conservation standards for
certain distribution transformers. On
July 25, 2006, DOE published a Notice
of Proposed Rulemaking (71 FR 42216)
to set forth Compliance Certification
requirements under 10 CFR
431.371(a)(6)(ii), (b)(1), and appendix C
to subpart T. These requirements were
finalized on January 5, 2010 (75 FR 652)
and became effective February 4, 2010.
The Compliance Certification reports on
and certifies compliance with the
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requirements for distribution
transformers. It has two elements: a
compliance statement that certifies
compliance with the requirements
contained in 10 CFR part 431 (Energy
Conservation Program for Certain
Commercial and Industrial Equipment),
and a certification report that provides
energy efficiency information for each
basic model of distribution transformer
that a manufacturer or private labeler
distributes in commerce in the United
States. It is the basis for the energy
efficiency information marked on the
permanent nameplate of a distribution
transformer which enables purchasers to
compare the energy efficiencies of
similar distribution transformers. The
information contained in the
compliance statements and certification
reports facilitates compliance with and
enforcement of the energy efficiency
standards established for distribution
transformers under 325(y) of EPCA, 42
U.S.C. 6295(y).

(1) OMB No.: 1910-5130. (2)
Collection Title: Title 10 of the Code of
Federal Regulations, Part 431—Energy
Efficiency Program for Certain
Commercial and Industrial Equipment:
Subpart K—Distribution Transformers:
10 CFR 431.197, Manufacturer’s
determination of efficiency for
distribution transformers; Subpart T—
Certification and Enforcement: 10 CFR
431.371(a)(6)(ii), (b)(1), Certification,
and appendix C to subpart T—
Certification Report for Distribution
Transformers. (3) Type of Review:
Extension of a currently approved
collection. (4) Purpose: The purpose of
the collection is two-fold. First, it
requires the manufacturer or private
labeler of certain commercial or
industrial distribution transformers
subject to energy efficiency standards
prescribed under 10 CFR 431.196 to
establish, maintain, and retain records
of its test data and subsequent
verification of any alternative efficiency
determination method used under part
431, et seq. Second, it allows DOE to
determine whether, for any basic model
of commercial or industrial distribution
transformer that is subject to an energy
efficiency standard set forth under
subpart K of part 431, the manufacturer
or private labeler of that distribution
transformer has submitted a Compliance
Certification to DOE according to the
provisions under 10 CFR
431.371(a)(6)(ii) and (b)(1). By its
submission, the manufacturer or private
labeler is certifying that the basic model
meets the requirements of the applicable
standard. This information ensures
compliance with the energy efficiency
standards for certain commercial and

industrial distribution transformers. (5)
Estimated Number of Respondents:
There are approximately 100
manufacturers and private labelers that
distribute in commerce in the United
States distribution transformers covered
under 10 CFR part 431, et seq. (6)
Estimated Total Burden Hours: There
are approximately 96 total
recordkeeping and reporting hours per
company per year at a total annualized
cost of approximately $1,300 dollars per
respondent. (7) Number of Collections:
The request contains one information
and recordkeeping requirement for all
manufacturers or private labelers.
Statutory Authority: Paragraphs A and A—

1, subchapter III of the Energy Policy and
Conservation Act, 42 U.S.C. 6291-6317.

Issued in Washington, DC, on March 29,
2010.
Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-7605 Filed 4—2—10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2008-BT-STD-0012]
RIN 1904-AB86

Energy Conservation Standards for
Walk-in Coolers and Walk-in Freezers:
Public Meeting and Availability of the
Preliminary Technical Support
Document

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability of preliminary technical
support document.

SUMMARY: The U.S. Department of
Energy (DOE) will hold a public meeting
to discuss and receive comments on:
The equipment classes that DOE plans
to analyze for establishing energy
conservation standards for walk-in
coolers and walk-in freezers; the
analytical framework, models, and tools
that DOE is using to evaluate standards
for this equipment; the results of
preliminary analyses performed by DOE
for this equipment; and the potential
energy conservation standard levels
derived from these analyses that DOE
could consider for this equipment. In
addition, DOE encourages written
comments on these subjects. To inform
interested parties and facilitate this
process, DOE has prepared an agenda, a
preliminary technical support document
(preliminary TSD), and briefing

materials, which are available at: http://
www1.eere.energy.gov/buildings/
appliance standards/commercial/
wicf.html.

DATES: DOE will hold a public meeting
on Friday, May 14, 2010, from 9 a.m. to
5 p.m. in Washington, DC. Any person
requesting to speak at the public
meeting should submit such request,
along with an electronic copy of the
statement to be given at the public
meeting, before 4 p.m., Friday, April 30,
2010. Written comments are welcome,
especially following the public meeting,
and should be submitted by May 20,
2010.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-089, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. Please
note that foreign nationals participating
in the public meeting are subject to
advance security screening procedures.
If a foreign national wishes to
participate in the public meeting, please
inform DOE of this fact as soon as
possible by contacting Ms. Brenda
Edwards at (202) 586—2945 so that the
necessary procedures can be completed.
Interested persons may submit
comments, identified by docket number
EERE-2008—BT-STD-0012, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov Follow the
instructions for submitting comments.

e E-mail:
Brenda.Edwards@ee.doe.gov; Include
EERE-2008-BT-STD-0012 in the
subject line of the message.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Public Meeting for Walk-in Coolers and
Walk-in Freezers, EERE-2008—-BT—STD—
0012, 1000 Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone (202) 586—2945. Please
submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Sixth
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Telephone (202)
586—2945. Please submit one signed
paper original.

Instructions: All submissions received
must include the agency name and
docket number.

Docket: For access to the docket to
read background documents or a copy of
the transcript of the public meeting or
comments received, go to the U.S.
Department of Energy, Sixth Floor, 950
L’Enfant Plaza, SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
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except Federal holidays. Please call Ms.
Brenda Edwards at (202) 586—-2945 for
additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT:
Direct requests for additional
information to Mr. Charles Llenza, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
2192. E-mail:
Charles.Llenza@ee.doe.gov. In the Office
of General Counsel, contact Mr. Michael
Kido, U.S. Department of Energy, Office
of General Counsel, GC-71, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—8145.
E-mail: Michael Kido@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

A. Statutory Authority

Title III of the Energy Policy and
Conservation Act of 1975, as amended,
(EPCA or the Act) sets forth a variety of
provisions designed to improve energy
efficiency. Part B of Title III (42 U.S.C.
6291-6309) provides for the Energy
Conservation Program for Consumer
Products Other Than Automobiles. The
National Energy Conservation Policy
Act (NECPA), Public Law 95-619,
amended EPCA to add Part C of Title III,
which established an energy
conservation program for certain
industrial equipment. (42 U.S.C. 6311—
6317) (For purposes of codification in
Title 42 of the U.S. Code, these parts
were subsequently redesignated as Parts
A and A-1, respectively, for editorial
reasons.) Section 312 of the Energy
Independence and Security Act of 2007
(EISA 2007) further amended EPCA by
adding certain equipment to this energy
conservation program, including walk-
in coolers and walk-in freezers
(collectively “walk-in equipment” or
“walk-ins”), which are the subject of this
rulemaking. (42 U.S.C. 6311(1), (20),
6313(f) and 6314(a)(9))

DOE is required to design each
standard for this equipment to: (1)
Achieve the maximum improvement in
energy efficiency that is technologically
feasible and economically justified, and
(2) result in significant conservation of
energy. (42 U.S.C. 6295(0)(2)(A) and
(0)(3), 42 U.S.C. 6313(f)(4)(A); see 42
U.S.C. 6295(0)(2)(A) and (0)(3)(B)) To
determine whether a proposed standard
is economically justified, DOE will, after
receiving comments on the proposed
standard, determine whether the
benefits of the standard exceed its
burdens to the greatest extent
practicable, considering the following
seven factors:

1. The economic impact of the
standard on manufacturers and
consumers of equipment subject to the
standard;

2. The savings in operating costs
throughout the estimated average life of
the covered equipment in the type (or
class) compared to any increase in the
price, initial charges, or maintenance
expenses for the covered equipment
which are likely to result from the
imposition of the standard;

3. The total projected amount of
energy savings likely to result directly
from the imposition of the standard;

4. Any lessening of the utility or the
performance of the covered equipment
likely to result from the imposition of
the standard;

5. The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the imposition of the
standard;

6. The need for national energy
conservation; and

7. Other factors the Secretary [of
Energy] considers relevant.

(See 42 U.S.C. 6295(0)(2)(B)(1);
6313(f)) For walk-ins, DOE is applying
those factors in a manner consistent
with its other energy conservation
standards rulemakings to ascertain the
maximum improvement in energy
efficiency that is technologically
feasible and economically justified for
this equipment.

Prior to proposing a standard, DOE
typically seeks public input on the
analytical framework, models, and tools
that DOE will use to evaluate standards
for the product at issue; the results of
preliminary analyses DOE performed for
the product; and potential energy
conservation standard levels derived
from these analyses that DOE could
consider. DOE is publishing this
document to announce the availability
of the preliminary technical support
document (TSD), which details the
preliminary analyses, discusses the
comments on the framework document,
and summarizes the preliminary results
of DOE’s analyses. In addition, DOE is
announcing a public meeting to solicit
feedback from interested parties on its
analytical framework, models, and
preliminary results.

B. History of Standards Rulemaking for
Walk-In Coolers and Walk-In Freezers

1. Background

EPCA requires the Secretary to
publish performance-based standards
for walk-ins no later than January 1,
2012. The standards must apply to
products manufactured beginning 3
years after the date the final rule is

published unless DOE determines, by
rule, that such period is inadequate. If
DOE makes such a determination, DOE
may establish a period of up to 5 years
for the standards to become applicable.
(42 U.S.C. 6313(f)(4)) To address this
requirement, DOE is developing
standards for walk-in coolers and walk-
in freezers that achieve the maximum
improvement in energy that is
technologically feasible and
economically justified.

In addition to requiring the
promulgation of performance standards
for walk-ins, EPCA also contains
prescriptive standards (i.e., design
requirements) for walk-in coolers and
walk-in freezers manufactured on or
after January 1, 2009. (42 U.S.C.
6313(f)(1)—(3)) These prescriptive
standards require that walk-ins have
specific components or design
characteristics, each of which is
intended to reduce the energy use of the
equipment. DOE is not proposing to
amend these requirements, but rather to
develop new standards that further
improve the energy efficiency of the
equipment by regulating its overall
energy use (i.e., performance).
Manufacturers would be permitted to
meet the new standards with a variety
of components or designs that satisfy
the prescriptive standards mandated by
EPCA. Accordingly, this rulemaking
would not modify any of EPCA’s
prescriptive standards for walk-in
equipment.

Further, EPCA directs the Secretary to
establish a test procedure to measure the
energy use of walk-in coolers and walk-
in freezers. (42 U.S.C. 6314(a)(9)(B)(1))
DOE is conducting a separate
rulemaking to develop this test
procedure and published a notice of
proposed rulemaking (NOPR) for the
test procedure on January 4, 2010. In the
test procedure NOPR, DOE proposed to
consider the two components that
comprise a walk-in—the insulated
envelope and the refrigeration system—
as two separate pieces of equipment,
and proposed separate test procedures
for each of these components. DOE
considered this approach because it
received comments from interested
parties stating that the two components
are often produced by different
manufacturers and may be assembled by
a third party, and for other reasons as
well. 75 FR 186 (January 4, 2010)

DOE anticipated that it would take a
similar approach to performance
standards for walk-ins; that is, it would
create separate standards for the
envelope and the refrigeration system.
Thus, the preliminary analyses reflect
this approach. DOE explains the
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approach further and addresses its
implications in the preliminary TSD.

2. Current Rulemaking Process

To initiate this rulemaking, DOE
prepared a framework document,
“Rulemaking Framework for Walk-in
Coolers and Walk-in Freezers,” that
describes the procedural and analytical
approaches DOE anticipated using to
evaluate the establishment of energy
conservation standards for walk-ins.
DOE published a notice that announced
both the availability of the framework
document and a public meeting to
discuss the proposed analytical
framework for the rulemaking, and that
invited written comments on the
conduct of the rulemaking. 74 FR 411
(January 6, 2009). The framework
document is available at: http://
www1.eere.energy.gov/buildings/
appliance_standards/commercial/
wicf framework document.html. DOE
held the public meeting on February 4,
2009, at which it described the various
rulemaking analyses DOE would
conduct, such as the engineering
analysis, the life-cycle cost (LCC) and
payback period (PBP) analyses, and the
national impact analysis (NIA); the
methods for conducting them; and the
relationship among the various
analyses. Manufacturers, trade
associations, and environmental
advocates attended the meeting. The
participants discussed the following
major issues: Creation of separate
standards for the insulated envelope
and the refrigeration system of a walk-
in; compliance, enforcement, and
labeling provisions; test procedures;
distribution channels; discount rates;
monetization of emission reductions;
and interpretation and enforcement of
the EPCA’s prescriptive requirements
for walk-in equipment.

DOE developed two spreadsheets for
analyzing the economic impacts of
standard levels—one that calculates
LCC and PBP, and one that calculates
national impacts. (For the NOPR, DOE
will also develop a spreadsheet that will
evaluate the financial impacts on walk-
in manufacturers that may result from a
standard level.) DOE prepared an LCC
and PBP spreadsheet that calculates
results for each of the representative
units analyzed. This spreadsheet
includes equipment efficiency data that
allows users to determine LCC savings
and PBPs based on average values, and
can be combined with Crystal Ball (a
commercially available software
program) to generate a Monte Carlo
simulation, incorporating uncertainty
and variability considerations. The
second economic spreadsheet calculates
the impacts of candidate standard levels

on shipments and the national energy
savings (NES) and net present value
(NPV) at various standard levels. There
is one national impact analysis
spreadsheet for all walk-in coolers and
walk-in freezers. DOE has posted both
economic spreadsheets on its website
for review and comment by interested
parties.

Comments received since publication
of the framework document have helped
DOE identify and resolve issues
involved in the preliminary analyses.
Chapter 2 of the preliminary TSD,
available at the Web link provided in
the SUMMARY section of this notice,
summarizes and addresses the
comments received in response to the
framework document.

C. Summary of the Analyses Performed
by DOE

For the walk-in equipment currently
under consideration, DOE conducted in-
depth technical analyses in the
following areas: (1) Engineering, (2)
energy-use characterization, (3) markups
to determine equipment price, (4) life-
cycle cost and payback period, and (5)
national impacts. These analyses
resulted in a preliminary TSD that
presents the methodology and results of
each of these analyses. The preliminary
TSD is available at the Web address
given in the SUMMARY section of this
notice. The analyses are described in
more detail below.

DOE also conducted, and has
included in the preliminary TSD,
several other analyses that either
support the five major analyses or are
preliminary analyses that will be
expanded in preparing the NOPR. These
analyses include the market and
technology assessment, the screening
analysis, which contributes to the
engineering analysis, and the shipments
analysis, which contributes to the NIA.
In addition to these analyses, DOE has
begun some preliminary work on the
manufacturer impact analysis and
identified the methods to be used for the
LCC subgroup analysis, the
environmental assessment, the
employment analysis, the regulatory
impact analysis, and the utility impact
analysis. DOE will expand 