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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1021; Directorate
Identifier 2009-NM-054-AD; Amendment
39-16217; AD 2009-06-05 R1]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-1A11 (CL-600), CL—
600—2A12 (CL—601), and CL-600-2B16
(CL-601-3A, CL-601-3R, and CL-604)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are revising an existing
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

[Sleveral cases of wing anti-ice piccolo
duct failure reported on CL-600-2B19 (CRJ)
aircraft. Although there have been no failures
reported on Challenger aircraft, similar ducts
are installed on the * * * [other| Challenger
models.

* * * * *

Cracking of the wing anti-ice piccolo ducts
could result in air leakage, with an adverse
effect on the anti-ice air distribution pattern
and a possible unannunciated insufficient
heat condition. * * *

The unsafe condition is anti-ice
system air leakage with a possible
adverse effect on the anti-ice air
distribution pattern and anti-ice
capability without annunciation to the
flightcrew, and consequent reduced
controllability of the airplane. We are
issuing this AD to require actions to

correct the unsafe condition on these
products.

DATES: This AD becomes effective April
1, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 1, 2010.

On April 28, 2009 (74 FR 12225,
March 24, 2009), the Director of the
Federal Register approved the
incorporation by reference of certain
other publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Parrillo, Aerospace Engineer, Airframe
and Mechanical Systems, ANE-171,
FAA, New York Aircraft Certification
Office, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone
(516) 228-7305; fax (516) 794—-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to revise an existing AD that
applies to certain Model CL-600-1A11
(CL-600), CL-600-2A12 (CL-601), and
CL-600-2B16 (CL-601-3A, CL-601-3R,
and CL-604) airplanes. That NPRM was
published in the Federal Register on
November 5, 2009 (74 FR 57273), and
proposed to revise AD 2009-06-05,
Amendment 39-15841 (74 FR 12225,
March 24, 2009). That AD required
actions intended to address an unsafe
condition for the products listed above.

Actions Since Issuance of AD 2009-06-
05

Since we issued AD 2009-06—05,
Bombardier requested that we change
paragraphs (f)(2) and (f)(4) of AD 2009—
06-05 to allow compliance within 2,000
flight hours or 60 months after the
effective date of the AD, whichever
occurs first, instead of prior to the
accumulation of 2,000 total flight hours
or within 60 months after the effective
date of the AD, whichever occurs first.
We agreed and proposed to revise
paragraphs (f)(2) and (f)(4) of AD 2009—
06-05 accordingly in the NPRM. The
compliance time matches the intent of

Transport Canada Civil Aviation (TCCA)
AD CF-2008-18, dated May 9, 2008,
and represents the maximum interval of
time allowable for the affected airplanes
to operate safely.

Bombardier also requested that we
change Table 2 of AD 2009-06-05 to
replace references to two temporary
revisions (TRs): Canadair TR 600/23,
dated August 16, 2006, to the Canadair
Challenger Model CL-600-1A11
Airplane Flight Manual (AFM); and
Canadair TR 600-1/19, dated August 16,
2006, to the Canadair Challenger Model
CL-600-1A11 AFM (Winglets). These
two TRs are approved by TCCA, and
should be replaced in AD 2009—06-05
with references to the following FAA-
approved TRs: Canadair TR 600/22,
dated August 16, 2006, to the Canadair
Challenger Model CL-600-1A11 AFM;
and Canadair TR 600-1/17, dated
August 16, 2006, to the Canadair
Challenger Model CL-600-1A11 AFM
(Winglets). We agreed and proposed to
revise Table 2 of AD 2009-06—05
accordingly in the NPRM.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Explanation of Change Made to the
Manufacturer Name

We have revised this AD to identify
the legal name of the manufacturer as
published in the most recent type
certificate data sheet for the affected
airplane models.

Explanation of Change to the
Alternative Methods of Compliance

We have revised the “Alternative
Methods of Compliance (AMOCs)”
paragraph (g)(1) in this AD to specify
the current contact information.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD will affect
about 108 products of U.S. registry.

The actions that are required by AD
2009-06-05 and retained in this AD
take about 37 work-hours per product,
at an average labor rate of $85 per work
hour. Required parts cost about $0 per
product. Based on these figures, the
estimated cost of the currently required
actions is $339,660, or $3,145 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,

except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-15841 (74 FR

12225, March 24, 2009) and adding the

following new AD:

2009-06-05R1 Bombardier, Inc.:
Amendment 39-16217. Docket No.
FAA-2009-1021; Directorate Identifier
2009-NM-054—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 1, 2010.
Affected ADs

(b) This AD revises AD 2009-06—05,
Amendment 39-15841.
Applicability

(c) This AD applies to the airplanes
identified in Table 1, paragraphs (c)(1), (c)(2),
(c)(3), and (c)(4) of this AD, certificated in
any category.

TABLE 1—AIRPLANES AFFECTED BY THIS AD

Bombardier, Inc. model

Serial Nos.

o=

(1
(2
(3
4

CL—600—1A11 (CL—600) @IrPIANES ......coiuiiiiiiiiiiiieeiie ettt ettt ettt st snee s
CL-600—2A12 (CL-601) airplanes ...............
CL-600—-2B16 (CL-601-3A & CL-601-3R) airplanes .
CL—600—2B16 (CL—604) @IrPIANES ......eiiuiiiiieiiiiiieriee ettt ettt ettt ettt e b e e e enee s

1004 through 1085 inclusive.
3001 through 3066 inclusive.
5001 through 5194 inclusive.
5301 through 5635 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 30: Ice and Rain Protection.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There have been several cases of wing anti-
ice piccolo duct failure reported on CL-600—

2B19 (CRJ) aircraft. Although there have been
no failures reported on Challenger aircraft,
similar ducts are installed on the * * *
[other] Challenger models.

Upon investigation, it has been determined
that ducts manufactured since June 2000, and
installed since 1 August 2000, are susceptible
to cracking due to the process used to drill
the holes in the ducts. These ducts were
installed on CL-600—2B16 aircraft, serial

numbers 5469 through 5635 in production,
but may also have been installed as
replacements on CL-600-1A11, CL-600—
2A12 and other CL-600-2B16 aircraft.
Cracking of the wing anti-ice piccolo ducts
could result in air leakage, with an adverse
effect on the anti-ice air distribution pattern
and a possible unannunciated insufficient
heat condition. As a result, the airplane flight
manual (AFM) instructions have been revised
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to provide proper annunciation of an
insufficient heat condition, utilizing existing
messages and indications, with instructions,
to the pilot, to leave icing conditions if
sufficient heat cannot be achieved or
maintained.

This directive mandates the amendment of
the AFM procedures, in addition to checking
the part numbers and serial numbers of the
installed wing anti-ice piccolo ducts and
replacing them as necessary.

The unsafe condition is anti-ice system air
leakage with a possible adverse effect on the
anti-ice air distribution pattern and anti-ice
capability without annunciation to the
flightcrew, and consequent reduced
controllability of the airplane.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) For airplanes identified in paragraphs
(c)(1), (c)(2), (c)(3), and (c)(4) of this AD:

TABLE 2—TEMPORARY REVISIONS

Within 30 days after the effective date of this
AD, revise the Normal and Abnormal
Procedures sections of the applicable
Canadair Challenger Airplane Flight Manual
(AFM) by inserting a copy of the applicable
temporary revision (TR) listed in Table 2 of
this AD. When the information in the
applicable TR is included in the general
revisions of the AFM, the general revisions
may be inserted in the AFM, as applicable,
and the TR may be removed.

Canadair TR— Dated— To the—

(i) 800/22 ........ August 16, 2006 ... Canadair Challenger Model CL-600—-1A11 AFM.

(i) 600—1/17 ... August 16, 2006 ... Canadair Challenger Model CL-600—-1A11 AFM (Winglets).

(iii)) 801/14 oo August 16, 2006 Canadair Challenger Model CL-600-2A12 AFM, Product Support
Publication (PSP) 601-1B-1.

(iv) 601/15 ... August 16, 2006 ... Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1A-1.

(v) 601/19 ... August 16, 2006 ... Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1B.

(vi) 601/26 ... August 16, 2006 ... Canadair Challenger Model CL-600-2B16 AFM, PSP 601A-1.

(vii) 601/27 ..... August 16, 2006 ... Canadair Challenger Model CL-600—-2A12 AFM.

(viii) 601/27 ..... August 16, 2006 ... Canadair Challenger Model CL-600-2B16 AFM, PSP 601A-1-1.

(iX) B04/20 ...ooceeiiieieeeeeeeee April 17, 2006 ......cccoeveeeieiriieieene Canadair Challenger Model CL-604 AFM, PSP 604—1.

(2) For airplanes identified in paragraphs
(c)(1), (c)(2), and (c)(3) of this AD, and for
Model CL-600-2B16 (CL—604) airplanes,
serial numbers 5301 through 5468 inclusive:
Within 2,000 flight hours or 60 months after
the effective date of this AD, whichever
occurs first, review the airplane maintenance
records to determine if any anti-ice piccolo
ducts or complete leading edge sections were
replaced on or after August 1, 2000.

(3) For airplanes identified in paragraphs
(c)(1), (c)(2), and (c)(3) of this AD, and for

Model CL-600-2B16 (CL—604) airplanes,
serial numbers 5301 through 5468 inclusive:
If, during the accomplishment of the action
required by paragraph (f)(2) of this AD, it is
determined that any anti-ice piccolo duct has
been replaced on or after August 1, 2000,
before further flight, inspect to determine if
any affected serial number identified in
paragraph 2.C. of the applicable service
bulletin listed in Table 3 of this AD is
installed. A review of airplane maintenance
records is acceptable in lieu of this

TABLE 3—SERVICE BULLETINS

inspection if the serial number of the duct
can be conclusively determined from that
review. If any affected serial number is
installed, before further flight, replace the
piccolo duct with a serviceable piccolo duct
that does not have a serial number identified
in paragraph 2.C. of the applicable service
bulletin listed in Table 3 of this AD. Do all
actions in accordance with the
Accomplishment Instructions of the
applicable service bulletin listed in Table 3
of this AD.

Bombardier
Model— Service Revision— Dated—

Bulletin—
(i) CL—600—1A11 (CL—600) Qirplanes ..........ccccevereerrerieereereennenns 600—0734 | Original ........cccoeeveieenieieereniens November 30, 2006.
(il) CL-600—2A12 (CL—601) airplanes ........cccccceereerceeenenene 601-0585 | Original ... November 30, 2006.
(iii) CL-600—2B16 (CL-601-3A, CL-601-3R) airplanes .. 601-0585 | Original ... November 30, 2006.
(iv) CL-600—2B16 (CL—604) airplanes ........cccccceveercevenenen. 604-30-003 | 01 ....... January 21, 2008.

(4) For Model CL-600-2B16 (CL—604)
airplanes, serial numbers 5469 through 5635
inclusive: Within 2,000 flight hours or 60
months after the effective date of this AD,
whichever occurs first, inspect the anti-ice
piccolo ducts to determine if any affected
serial number identified in paragraph 2.C. of
Bombardier Service Bulletin 604—-30-003,
Revision 01, dated January 21, 2008, is
installed. If any affected serial number is
installed, before further flight, replace the
piccolo duct with a serviceable piccolo duct
that does not have a serial number identified
in paragraph 2.C. of Bombardier Service
Bulletin 604—30-003, Revision 01, dated
January 21, 2008. Do all actions in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
604-30-003, Revision 01, dated January 21,
2008.

(5) As of April 28, 2009 (the effective date
of AD 2009-06-05), no person may install on
any airplane an anti-ice piccolo duct with a
serial number identified in paragraph 2.C. of
the applicable service bulletin identified in
Table 3 of this AD.

(6) Actions done before April 28, 2009, in
accordance with Bombardier Service Bulletin
604—30-003, dated November 30, 2006, are
acceptable for compliance with the
corresponding actions in this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—-228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal
maintenance inspector (PMI) or principal
avionics inspector (PAI), as appropriate, or
lacking a principal inspector, your local
Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
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actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.
(3) Reporting Requirements: For any

reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act

(44 U.S.C. 3501 et seq.), the Office of

Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2008-18, dated May 9, 2008,
and the service information identified in

Table 2 and Table 3 of this AD, for related
information.

Material Incorporated by Reference

(i) You must use the service information
specified in Table 4 and Table 5 of this AD,
as applicable, to do the actions required by
this AD, unless the AD specifies otherwise.

TABLE 4—SERVICE BULLETINS INCORPORATED BY REFERENCE

Bombardier Service Bulletin— Revision— Dated—

B00—0734 ..o Original ....coooveiieeiiiieeeeee November 30, 2006.

601-0585 ..... Original ... November 30, 2006.

604-30-003 O e January 21, 2008.

TABLE 5—TEMPORARY REVISIONS INCORPORATED BY REFERENCE

Canadair TR— Dated— To the—

B00/22 .....ccoiiiiii August 16, 2006 .........ccccviiiiiiiieinnnns Canadair Challenger Model CL-600-1A11 Airplane Flight Man-
ual (AFM).

B600—1/17 e, August 16, 2006 ..........ccciiiiiiiieinnns Canadair Challenger Model CL-600-1A11 AFM (Winglets).

B01/14 o August 16, 2006 ........cccceverveereeerieenenn. Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1B—
1.

B01/15 i August 16, 2006 ........cccceverveereeerieenenn. Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1A—
1.

B01/19 i August 16, 2006 Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1B.

601/26 .... August 16, 2006 Canadair Challenger Model CL-600-2B16 AFM, PSP 601A-1.

601/27 ... August 16, 2006 Canadair Challenger Model CL-600—2A12 AFM.

B01/27 oo, August 16, 2006 Canadair Challenger Model CL-600-2B16 AFM, PSP 601A-1—
1.

B04/20 .o April 17,2006 ......cooviieieeieeeeeeeeee, Canadair Challenger Model CL-604 AFM, PSP 604—1.

(1) The Director of the Federal Register
approved the incorporation by reference of

part 51.

the service information contained in Table 6

of this AD under 5 U.S.C. 552(a) and 1 CFR

TABLE 6—NEW MATERIAL INCORPORATED BY REFERENCE

Canadair TR— Dated— To the—
B00/22 ..o August 16, 2006 ..........cccoeereereenne Canadair Challenger Model CL-600—-1A11 AFM.
B600—1/17 oo August 16, 2006 ........cccccoevreerieene Canadair Challenger Model CL-600—-1A11 AFM (Winglets).

(2) The Director of the Federal Register
previously approved the incorporation by

reference of the service information
contained in Table 7 and Table 8 of this AD

on April 28, 2009 (74 FR 12225, March 24,
2009).

TABLE 7—SERVICE BULLETINS PREVIOUSLY INCORPORATED BY REFERENCE

Bombardier Service Bulletin— Revision— Dated—

B600—0734 ..o Original ....oooveeieeiieeeeeee November 30, 2006.
Original .... November 30, 2006.

604—-30-003 ......cccveeeeee e L TSR January 21, 2008.

TABLE 8—TEMPORARY REVISIONS PREVIOUSLY INCORPORATED BY REFERENCE

Canadair TR—

Dated—

To the—

601/14

601/15

601/19
601/26
601/27 ...
601/27

August 16, 2006
August 16, 2006

August 16, 2006
August 16, 2006
August 16, 2006
August 16, 2006

Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1B—
1.

Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1A—
1.

Canadair Challenger Model CL-600-2A12 AFM, PSP 601-1B.

Canadair Challenger Model CL-600—-2B16 AFM, PSP 601A-1.

Canadair Challenger Model CL-600—2A12 AFM.

Canadair Challenger Model CL-600-2B16 AFM, PSP 601A-1—
1.
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TABLE 8—TEMPORARY REVISIONS PREVIOUSLY INCORPORATED BY REFERENCE—Continued

Canadair TR— Dated—

To the—

604/20 April 17,

2006

Canadair Challenger Model CL-604 AFM, PSP 604—1.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet
http://www.bombardier.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
16, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3463 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-0783; Directorate
Identifier 2009-NM-081-AD; Amendment
39-16213; AD 2010-05-04]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Corporation Model MD-90-30
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Model MD-90-30 airplanes. This AD
requires repetitive inspections for
cracking of the overwing frames at
stations 883, 902, 924, 943, and 962, left
and right sides, and corrective actions if
necessary. This AD results from reports
of cracked overwing frames. We are
issuing this AD to detect and correct
such cracking, which could sever the
frame, increase the loading of adjacent
frames, and result in damage to adjacent
structure and loss of overall structural
integrity of the airplane.

DATES: This AD is effective April 1,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 1, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206—-544-5000, extension 2;
fax 206-766—-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5233; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to all
Model MD—90-30 airplanes. That NPRM
was published in the Federal Register
on September 4, 2009 (74 FR 45785).
That NPRM proposed to require
repetitive inspections for cracking of the
overwing frames at stations 883, 902,
924, 943, and 962, left and right sides,
and corrective actions if necessary.

Comments

We gave the public the opportunity to
participate in developing this AD. We

considered the comments received from
the sole commenter.

Request To Revise Wording in the
Summary Section and Unsafe
Condition Paragraph of the NPRM

The Boeing Company requests that we
revise the wording of the precipitating
event in the Summary section and
Unsafe Condition paragraph of the
NPRM to clarify that the reported
cracking was found on Model MD-80
airplanes, and that frames of the same
design are installed on Model MD-90
airplanes. The commenter explains that
the proposed revision will be in line
with the first paragraph of the
“Discussion” section of the NPRM. The
commenter asserts that otherwise, the
Summary section and paragraph (e) of
the NPRM read that “Model MD-90
overwing frames have cracked,” which
is not the case.

We agree that clarification might be
necessary. While the commenter’s
proposed revision is more precise with
respect to the history of the service
difficulties, the Summary section of ADs
is designed to provide only a brief
description of the action being
proposed. Likewise, the Unsafe
Condition paragraph in the regulatory
text of an AD is meant to be only a brief
statement. Detailed background
information is provided in the
Discussion section of a proposed AD.
We addressed the issues raised by the
commenter in the Discussion section of
the NPRM. That section is not restated
in this final rule. We have not changed
the AD in this regard.

Request To Revise Wording in the
Discussion Section of the NPRM

The Boeing Company requests that we
revise the first sentence of the second
paragraph of the “Discussion” section of
the NPRM to read, “The cracked
overwing frames on McDonnell Douglas
Model MD—-90-30 airplanes have the
same design as those installed on Model
MD-80 series airplanes.” The
commenter explains that the proposed
revision sounds more logical than how
it reads in the NPRM and that the issue
is the Model MD-90 frames cracking,
not the Model MD-80 frames.

We agree that clarification is needed.
The proposed revision would indicate
that we have reports of cracks on Model
MD-90-30 airplanes, which is not the
case. As stated in the NPRM, the reports
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we received were of cracked frames on
Model MD-80 airplanes. This AD is
being issued because Model MD-90-30
airplanes have frames with the same
design, and therefore, are also
susceptible to the unsafe condition
addressed by this AD. Regardless, the
Discussion section of the NPRM is not
restated in this final rule. No change to
the AD is necessary in this regard.

Explanation of Name Change Made to
This AD

We have revised this AD to identify
the legal name of the manufacturer as
published in the most recent type
certificate data sheet for the affected
airplane models.

Explanation of Delegation
Authorization Change Made to This AD

Boeing Commercial Airplanes has
received an Organization Designation
Authorization (ODA), which replaces
their previous designation as a
Delegation Option Authorization (DOA)
holder. We have revised paragraph
(h)(3) of this AD to delegate the
authority to approve an alternative
method of compliance for any repair
required by this AD to the Boeing
Commercial Airplanes ODA.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We also determined that these changes
will not increase the economic burden
on any operator or increase the scope of
the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD affects 16
airplanes of U.S. registry. We also
estimate that it takes about 10 work-
hours per product to comply with this
AD. The average labor rate is $85 per
work-hour. Based on these figures, we
estimate the cost of this AD to the U.S.
operators to be $13,600, or $850 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment
m Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-04 McDonnell Douglas
Corporation: Amendment 39-16213.
Docket No. FAA-2009-0783; Directorate
Identifier 2009-NM-081-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective April 1, 2010.

Affected ADs
(b) None.
Applicability
(c) This AD applies to all McDonnell

Douglas Corporation Model MD-90-30
airplanes, certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from reports of cracked
overwing frames. We are issuing this AD to
detect and correct such cracking, which
could sever the frame, increase the loading of
adjacent frames, and result in damage to
adjacent structure and loss of overall
structural integrity of the airplane.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(g) Before the accumulation of 20,000 total
flight cycles, or within 60 months after the
effective date of this AD, whichever occurs
later: Do general visual and high frequency
eddy current inspections for cracking of the
overwing frames, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-53A031, dated April
10, 2009. Do the applicable corrective actions
before further flight, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-53A031, dated April
10, 2009. Repeat the inspections thereafter at
the applicable time specified in paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin MD90-53A031, dated April 10,
2009.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Roger
Durbin, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712—
4137; telephone (562) 627-5233; fax (562)
627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
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Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(i) You must use Boeing Alert Service
Bulletin MD90-53A031, dated April 10,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, California 90846—
0001; telephone 206—544—5000, extension 2;
fax 206—-766-5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
16, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3469 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0130; Directorate
Identifier 2009-NM-087-AD; Amendment
39-16214; AD 2010-05-05]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (Operations) Limited Model
ATP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A review of the results of the final fuselage
fatigue test identified the need for additional
and revised safety-related fatigue- and
environmental inspections for the fuselage.
These additional tasks were introduced by
Service Bulletin (SB) ATP-51-002 * * *,

As it was determined that these
inspections were necessary to maintain the
structural integrity of the aeroplane, EASA
AD 2006—-0090 [which corresponds to FAA
AD 2007-15-08] was issued * * *.

Since the original Issue of the SB, three
revisions have been published. Revision 1 of
the SB included only editorial changes.
Revision 2 of the SB corrected the fuselage
frame designations in Parts 50 and 50A and
extended the allowable time before initial
inspection. In addition, the repeat inspection
interval in Part 43 of the SB was reduced. In
the latest Revision 3 of the SB, the grace
period for the initial inspection in Part 50 has
been clarified.

* * * * *

The unsafe condition is fatigue cracking
of certain structural elements, which
could result in reduced structural
integrity of the airplane and consequent
rapid decompression of the airplane.
This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
March 12, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of March 12, 2010.

On September 21, 2006 (71 FR 52418,
September 6, 2006), the Director of the
Federal Register approved the
incorporation by reference of a certain
other publication listed in this AD.

We must receive comments on this
AD by April 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, International Branch,
ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue,
SW., Renton, Washington 98057-3356;
telephone (425) 227-1175; fax (425)
227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

On July 15, 2007, we issued AD 2007—
15—-08, Amendment 39-15137 (72 FR
40230, July 24, 2007). That AD required
actions intended to address an unsafe
condition on the products listed above.

Since we issued AD 2007-15-08, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0074,
dated March 31, 2009 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

A review of the results of the final fuselage
fatigue test identified the need for additional
and revised safety-related fatigue- and
environmental inspections for the fuselage.
These additional tasks were introduced by
Service Bulletin (SB) ATP-51-002, which
supplemented and in some cases revised
those previously published in the Aircraft
Maintenance Manual (AMM) Chapter 05-10—
17 and the Maintenance Review Board
Report (MRBR).

As it was determined that these
inspections were necessary to maintain the
structural integrity of the aeroplane, EASA
AD 2006—0090 [which corresponds to FAA
AD 2007-15-08] was issued to require the
inspections and, depending on findings,
corrective actions as defined in BAE Systems
(Operations) Limited SB ATP-51-002 (the
SB) at original issue.

Since the original Issue of the SB, three
revisions have been published. Revision 1 of
the SB included only editorial changes.
Revision 2 of the SB corrected the fuselage
frame designations in Parts 50 and 50A and
extended the allowable time before initial



8468

Federal Register/Vol. 75, No. 37/Thursday, February 25, 2010/Rules and Regulations

inspection. In addition, the repeat inspection
interval in Part 43 of the SB was reduced. In
the latest Revision 3 of the SB, the grace
period for the initial inspection in Part 50 has
been clarified.

Fatigue tasks in Parts 1 through 50 of the
SB, i.e. those without an “A” suffix, have now
been replicated in AMM Chapter 05-10-17
and MRBR Section 6. In addition,
environmental tasks, those identified with an
“A” suffix, have now been replicated in
MRBR Section 6.

For the reasons described above, this AD
retains the requirements of EASA AD 2006—
0090, which is superseded, and requires the
accomplishment of the inspections and,
depending on findings, corrective actions as
defined in BAE Systems (Operations) Limited
SB ATP-51-002 at Revision 3.

The unsafe condition is fatigue cracking
of certain structural elements, which
could result in reduced structural
integrity of the airplane and consequent
rapid decompression of the airplane.
The corrective actions include repairing
cracking and corrosion, and depending
on findings, repairing or replacing
damaged components. You may obtain
further information by examining the
MCALI in the AD docket.

Relevant Service Information

BAE SYSTEMS (Operations) Limited
has issued Service Bulletin ATP-51—
002, Revision 3, dated April 3, 2008.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use

different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Change to Existing AD

This AD retains all requirements of
AD 2007-15-08. Since AD 2007-15-08
was issued, the AD format has been
revised, and certain paragraphs have
been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this AD, as listed in the
following table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in
this AD

Requirement in AD
2007-15-08

paragraph (f)
paragraph (g)
paragraph (h)
paragraph (i)
paragraph (j)
paragraph (k)

paragraph (g).
paragraph (h).
paragraph (i).
paragraph (j).
paragraph (k).
paragraph (1).

FAA'’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0130;
Directorate Identifier 2009-NM—-087—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-15137 (72 FR
40230, July 24, 2007) and adding the
following new AD:

2010-05-05 BAE Systems (Operations)
Limited: Amendment 39-16214. Docket
No. FAA-2010-0130; Directorate
Identifier 2009-NM-087-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 12, 2010.

Affected ADs

(b) This AD supersedes AD 2007-15-08,
Amendment 39-15137.

Applicability

(c) This AD applies to all BAE Systems
(Operations) Limited Model ATP airplanes,
certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new and revised inspections.
Compliance with these inspections is
required by 14 CFR 91.403(c). For airplanes
that have been previously modified, altered,
or repaired in the areas addressed by these
inspections, the operator may not be able to
accomplish the inspections described in the
revisions. In this situation, to comply with 14
CFR 91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph (q) of this
AD. The request should include a description
of changes to the required inspections that
will ensure the continued damage tolerance
of the affected structure. The FAA has
provided guidance for this determination in
Advisory Circular (AC) 25-1529.

Subject

(d) Air Transport Association (ATA) of
America Code: 51: Standard Practices/
Procedures.

Reason

(e) The mandatory continued airworthiness
information (MCALI) states:

A review of the results of the final fuselage
fatigue test identified the need for additional
and revised safety-related fatigue- and
environmental inspections for the fuselage.
These additional tasks were introduced by
Service Bulletin (SB) ATP-51-002, which
supplemented and in some cases revised
those previously published in the Aircraft
Maintenance Manual (AMM) Chapter 05-10—
17 and the Maintenance Review Board
Report (MRBR).

As it was determined that these
inspections were necessary to maintain the
structural integrity of the aeroplane, EASA
AD 2006—0090 [which corresponds to FAA
AD 2007-15-08] was issued to require the
inspections and, depending on findings,
corrective actions as defined in BAE Systems
(Operations) Limited SB ATP-51-002 (the
SB) at original issue.

Since the original Issue of the SB, three
revisions have been published. Revision 1 of
the SB included only editorial changes.
Revision 2 of the SB corrected the fuselage
frame designations in Parts 50 and 50A and

extended the allowable time before initial
inspection. In addition, the repeat inspection
interval in Part 43 of the SB was reduced. In
the latest Revision 3 of the SB, the grace
period for the initial inspection in Part 50 has
been clarified.

Fatigue tasks in Parts 1 through 50 of the
SB, i.e. those without an “A” suffix, have now
been replicated in AMM Chapter 05-10-17
and MRBR Section 6. In addition,
environmental tasks, those identified with an
“A” suffix, have now been replicated in
MRBR Section 6.

For the reasons described above, this AD
retains the requirements of EASA AD 2006—
0090, which is superseded, and requires the
accomplishment of the inspections and,
depending on findings, corrective actions as
defined in BAE Systems (Operations) Limited
SB ATP-51-002 at Revision 3.

The unsafe condition is fatigue cracking of
certain structural elements, which could
result in reduced structural integrity of the
airplane and consequent rapid
decompression of the airplane. The
corrective actions include repairing cracking
and corrosion, and depending on findings,
repairing or replacing damaged components.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2006—
18-09, With Revised Compliance Method

Airworthiness Limitations Revision
Specified in AD 2000-26-10

(g) Within 30 days after February 7, 2001
(the effective date of AD 2000-26-10,
Amendment 39-12060, which was
superseded by AD 2005-19-03, which was
superseded by AD 2007-15-08), revise the
Airworthiness Limitations Section (ALS) of
the Instructions for Continued Airworthiness
according to a method approved by the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA. Doing
the revision specified in paragraph (h) of this
AD replaces Chapters 27, 32, 53, and 54
listed in Section 05-10-11 and Chapters 52,
53, 54, 55, and 57 listed in Section 05—10—
17 that are in effect on February 7, 2001, with
Chapters 27, 32, 53, and 54 listed in Section
05-10-11, “Mandatory Life Limitations
(Airframe)”; and Chapters 52, 53, 54, 55, and
57 listed in Section 05—10-17, “Structurally
Significant Items (SSIs)”; both dated July 15,
2004; of the British Aerospace ATP Aircraft
Maintenance Manual (AMM). Doing the
revision specified in paragraph (1) of this AD
replaces Sections 05—10-12, 05—-10-15, and
05-10-17 with the corresponding sections
specified in paragraph (1) of this AD.

Note 2: Guidance on revising the ALS can
be found in Section 05—-00-00, dated August
15, 1997, of the British Aerospace ATP
AMM, dated October 15, 1999. This section
references other chapters of the AMM. The
applicable revision level of the referenced
chapters is that in effect on February 7, 2001.

Airworthiness Limitations Specified in AD
2005-19-03

(h) Within 30 days after September 28,
2005 (the effective date of AD 2005—-19-03,
Amendment 39-14268, which was
superseded by AD 2006—18-09), revise the
ALS of the Instructions for Continued
Airworthiness according to a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA. Doing the revision
specified in paragraph (i) of this AD replaces
certain Chapter 52 and 53 tasks listed in
Section 05-10-17, “Structurally Significant
Items (SSIs),” dated July 15, 2004, of the
British Aerospace ATP AMM, with the
corresponding Chapter 52 and 53 tasks listed
in BAE SYSTEMS (Operations) Limited
Service Bulletin ATP-51-002, dated
December 20, 2005. Doing the revision
specified in paragraph (1) of this AD replaces
Chapters 52, 53, 54, 55, and 57 listed in
Section 05-10-17 with the corresponding
Section 05-10-17 specified in paragraph (1)
of this AD.

Note 3: Guidance on revising the ALS can
be found in Chapters 27, 32, 53, and 54 listed
in Section 05-10-11, “Mandatory Life
Limitations (Airframe)”; and the tasks for
Chapters 52, 53, 54, 55, and 57 listed in
Section 05-10-17, “Structurally Significant
Items (SSIs)”; both dated July 15, 2004; of the
British Aerospace ATP AMM. These chapters
replace the corresponding chapters in
Section 05-00-00, dated August 15, 1997, of
the British Aerospace ATP AMM as specified
in paragraph (g) of this AD.

New and Revised Airworthiness Limitations
in AD 2006-18-09

(i) Within 30 days after September 21, 2006
(the effective date of AD 2006—18-09), revise
the ALS of the Instructions for Continued
Airworthiness by incorporating the new and
revised tasks for Chapters 52 and 53 as
specified in BAE SYSTEMS (Operations)
Limited Service Bulletin ATP-51-002, dated
December 20, 2005, into the ALS. The
revised Chapter 52 and 53 tasks replace the
corresponding Chapter 52 and 53 tasks in
Section 05-10-17, “Structurally Significant
Items (SSIs),” dated July 15, 2004, of the
British Aerospace ATP AMM, as specified in
paragraph (h) of this AD.

(j) Except as provided by paragraph (q) of
this AD: After the actions specified in
paragraphs (g), (h), and (i) of this AD have
been accomplished, no alternative
inspections or inspection intervals may be
approved for the structural elements
specified in the documents listed in
paragraphs (g), (h), and (i) of this AD.

No Reporting Required

(k) Although BAE SYSTEMS (Operations)
Limited Service Bulletin ATP-51-002, dated
December 20, 2005, specifies to submit
certain information to the manufacturer, this
AD does not include that requirement.

Restatement of Requirements of AD 2007-
15-08, With Revised Compliance Method
Revised Limitations

(1) Within 30 days after August 8, 2007 (the
effective date of AD 2007—-15-08), revise the
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ALS of the Instructions for Continued
Airworthiness according to a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA.

Note 4: Guidance on revising the ALS can
be found in Section 05-10-12, “Mandatory
Life Limitations (Airframe—Structures),”
dated January 15, 2007; Section 05-10-15,
“Mandatory Life Limitations (Powerplant/
Engine/ APU—Structures),” dated January 15,
2007; and Section 05-10-17, “Structurally
Significant Items (SSIs),” dated January 15,
2007; of the BAE Systems (Operations)
Limited ATP AMM. The revised sections
replace the corresponding sections specified
in paragraphs (g) and (h) of this AD.

(m) Except as provided by paragraph (q) of
this AD: After the action specified in
paragraph (1) of this AD has been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
documents listed in paragraph (1) of this AD.

New Requirements of This AD

Actions

(n) Within 30 days after the effective date
of this AD: Revise the ALS of the Instructions
for Continued Airworthiness by
incorporating the inspections specified in
BAE SYSTEMS (Operations) Limited
Inspection Service Bulletin ATP-51-002,
Revision 3, dated April 3, 2008. Doing this
revision terminates the requirements of
paragraph (i) of this AD. The revised Chapter
52 and 53 tasks replace the corresponding
Chapter 52 and 53 tasks in Section 05-10—
17, “Structurally Significant Items (SSIs),”
dated July 15, 2004, of the British Aerospace
ATP AMM, as specified in paragraph (h) of
this AD. Do the initial inspection for fatigue
cracking at the applicable time in Part N.,
“Approval,” of BAE SYSTEMS (Operations)

Limited Inspection Service Bulletin ATP-51—
002, Revision 3, dated April 3, 2008.

(0) Except as provided by paragraph (q) of
this AD: After the action specified in
paragraph (n) of this AD has been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
documents listed in paragraph (n) of this AD.

(p) Submit a report of the findings (both
positive and negative) of all of the
inspections required by paragraph (n) of this
AD to Customer Engineering Liaison, BAE
SYSTEMS Regional Aircraft, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland; telephone: +44 (0) 1292 675289;
fax: +44 (0) 1292 675432; at the applicable
time specified in paragraph (p)(1) or (p)(2) of
this AD. The report must include the
inspection results, a description of any
discrepancies found, the airplane serial
number, and the number of landings and
flight hours on the airplane.

(1) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(2) If the inspection was done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

FAA AD Differences

Note 5: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(q) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Todd Thompson,

International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1175; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(r) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2009-0074, dated
March 31, 2009; and BAE SYSTEMS
(Operations) Limited Inspection Service
Bulletin ATP-51-002, Revision 3, dated
April 3, 2008; for related information.

Material Incorporated by Reference

(s) You must use the service information
contained in Table 1 of this AD, as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

TABLE 1—ALL MATERIAL INCORPORATED BY REFERENCE

Document

Revision Date

BAE SYSTEMS (Operations) Limited Service Bulletin ATP-51-002 ... e | 3
BAE SYSTEMS (Operations) Limited Service Bulletin ATP-51-002

Original

April 3, 2008.
December 20, 2005.

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information contained in Table 2

of this AD under 5 U.S.C. 552(a) and 1 CFR
part 51.

TABLE 2—NEW MATERIAL INCORPORATED BY REFERENCE

Document Revision Date
BAE SYSTEMS (Operations) Limited Service Bulletin ATP—-51-002 ..........ccccoeeiviniriienenieneneeneene 3 | April 3, 2008.
(2) The Director of the Federal Register contained in Table 3 of this AD on September
previously approved the incorporation by 21, 2006 (71 FR 52418, September 6, 2006).
reference of the service information
TABLE 3—MATERIAL PREVIOUSLY INCORPORATED BY REFERENCE

Document Revision Date

BAE SYSTEMS (Operations) Limited Service Bulletin ATP=51-002 ..........ccceveiiiienienrieens Original .......cccoeveenee. December 20, 2005.
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(3) For service information identified in
this AD, contact BAE SYSTEMS Regional
Aircraft, 13850 McLearen Road, Herndon,
Virginia 20171; telephone 703-736—1080; e-
mail raebusiness@baesystems.com; Internet
http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
16, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3470 Filed 2—24—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0131; Directorate
Identifier 2009—-NM-132-AD; Amendment
39-16216; AD 2010-05-07]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A340-200 and A340-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A review of A340 missions has
demonstrated that CFM56-5C forward engine
mount thrust links fitted with oversized
bearing[s] will not reach the updated link
fatigue life limit of 15500 Flight Cycles (FC)
due to an increase in bore diameter.

* * * The consequent potential failure of
the affected thrust link would reduce the
forward engine mounts’ structural integrity

and could eventually lead to engine
separation, constituting an unsafe condition.
* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
March 12, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 12, 2010.

We must receive comments on this
AD by April 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009—-0108,
dated May 5, 2009 (referred to after this
as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

A review of A340 missions has
demonstrated that CFM56—5C forward engine

mount thrust links fitted with oversized

bearing[s] will not reach the updated link

fatigue life limit of 15,500 Flight Cycles (FC)

due to an increase in bore diameter.
Oversized bearing repairs have been

possible through the accomplishment of

CMM 71-21-12 Repair 1. The consequent

potential failure of the affected thrust link

would reduce the forward engine mounts’
structural integrity and could eventually lead
to engine separation, constituting an unsafe
condition.

Consequently, this AD requires:

—The [detailed] inspection of the link
assembly to identify a possible oversized
bearing repair and, in case of finding, the
application of the associated corrective
actions, or

—The repetitive [detailed] inspection [for
cracking, damage (e.g., dents), and missing
fasteners] of the forward engine mounts
until accomplishment of the inspection of
the link assembly for the identification of
a possible oversized bearing repair.

The corrective actions for finding
oversized bearings in the forward engine
mount thrust link assembly include
contacting Goodrich for instructions and
doing the repair. The corrective actions
for finding cracking, damage (e.g.,
dents), and missing fasteners in the
forward engine mounts include,
depending on the findings, replacing
cracked parts and missing fasteners, and
polishing damaged areas. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A340-71-4007, including
Appendix 1, dated April 1, 2009. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.
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Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0131;
Directorate Identifier 2009-NM—-132—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-07 Airbus: Amendment 39-16216.
Docket No. FAA-2010-0131; Directorate
Identifier 2009-NM-132—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 12, 2010.

Affected ADs
(b) None.
Applicability

(c) This AD applies to all Airbus Model
A340-211,-212, and —213 airplanes; and

Model A340-311, —312, and —313 series
airplanes; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 71: Powerplant.

Reason

(e) The mandatory continued airworthiness
information (MCALI) states:

A review of A340 missions has
demonstrated that CFM56-5C forward engine
mount thrust links fitted with oversized
bearing[s] will not reach the updated link
fatigue life limit of 15500 Flight Cycles (FC)
due to an increase in bore diameter.

Oversized bearing repairs have been
possible through the accomplishment of
CMM 71-21-12 Repair 1. The consequent
potential failure of the affected thrust link
would reduce the forward engine mounts
structural integrity and could eventually lead
to engine separation, constituting an unsafe
condition.

Consequently, this AD requires:

—The [detailed] inspection of the link
assembly to identify a possible oversized
bearing repair and, in case of finding, the
application of the associated corrective
actions, or

—The repetitive [detailed] inspection [for
cracking, damage (e.g., dents), and missing
fasteners] of the forward engine mounts
until accomplishment of the inspection of
the link assembly for the identification of
a possible oversized bearing repair.

The corrective actions for finding oversized
bearings in the forward engine mount thrust
link assembly include contacting Goodrich
for instructions and doing the repair. The
corrective actions for finding cracking,
damage (e.g., dents), and missing fasteners in
the forward engine mounts include,
depending on the findings, replacing cracked
parts and missing fasteners, and polishing
damaged areas.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 1,700 flight cycles or 24 months
from the effective date of this AD, whichever
occurs first: Do the actions required by
paragraph (£)(1)(i) or (f)(1)(ii) of this AD.

(i) Perform a detailed inspection for
oversized bearing repair of the forward
engine mount thrust link assembly, in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A340-71-4007, dated April 1, 2009.
If oversized bearings are found, before further
flight, contact Goodrich for instructions, and
do the repair.

(ii) Perform a detailed inspection of the
forward engine mounts for cracking, damage
(e.g., dents), and missing fasteners, in
accordance with Task 71-21-11-210-801-0
of the Airbus A340 Aircraft Maintenance
Manual, Revision 68, dated October 1, 2009.
Do all applicable corrective actions before
further flight in accordance with Task 71-21-
11-210-801-0 of the Airbus A340 Aircraft
Maintenance Manual, Revision 68, dated
October 1, 2009. Repeat the inspection
thereafter at intervals not to exceed 1,700
flight cycles or 24 months, whichever occurs
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first, until the inspection required by
paragraph (f)(2) of this AD is done.

(2) For airplanes on which the inspection
specified in paragraph (f)(1)(ii) of this AD is
done: Within 4,500 flight cycles from the
effective date of this AD, do the inspection
and applicable corrective actions required by
paragraph (f)(1)(i) of this AD. Doing the
inspection and applicable corrective actions
required by paragraph (f)(1)(i) of this AD
terminates the repetitive inspections required
by paragraph (f)(1)(ii) of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

Airbus Mandatory Service Bulletin A340-
71-4007, dated April 1, 2009; does not
contain corrective actions if damage is found
during the inspection of the forward engine
mounts. The corrective actions are specified
in Task 71-21-11-210-801-0 of the Airbus
A340 Aircraft Maintenance Manual, Revision
68, dated October 1, 2009. Therefore, this AD
refers to Task 71-21-11-210-801-0 of the
Airbus A340 Aircraft Maintenance Manual,
Revision 68, dated October 1, 2009, for the
inspection and corrective actions.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act

LIST OF EFFECTIVE PAGES

(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2009—
0108, dated May 5, 2009; Airbus Mandatory
Service Bulletin A340-71-4007, dated April
1, 2009; and Task 71-21-11-210-801-0 of
the Airbus A340 Aircraft Maintenance
Manual, Revision 68, dated October 1, 2009;
for related information.

Material Incorporated by Reference

(1) You must use Airbus Mandatory Service
Bulletin A340-71-4007, including Appendix
1, dated April 1, 2009; and Task 71-21-11—
210-801-0 of the Airbus A340 Aircraft
Maintenance Manual, Revision 68, dated
October 1, 2009; as applicable; to do the
actions required by this AD, unless the AD
specifies otherwise. The Airbus aircraft
maintenance manual contains the following
effective pages:

Date shown on

Page title/description Page Nos. Revision No. page(s)
AMM Title PAGE ... None shown .......... B8 s October 1, 2009.
AMM Introduction—Description and Operation 1-6 None shown™ . None shown.*
Chapter 71—Table of Contents ...........cccee..e 1,3,5 None shown* . January 1, 2009.
Chapter 71—Effective Pages ... 2,4, 6-11 None shown* . January 1, 2008.
Task 7121112108010 .....eociiiriirieiie et 1-5 None shown* ........ None shown.*

*The revision level and date is indicated only on the title page of this document.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on
February 16, 2010.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2010-3472 Filed 2—24—10; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-1158; Directorate
Identifier 2009—CE-063—-AD; Amendment
39-16211; AD 2010-05-02]

RIN 2120-AA64

Airworthiness Directives; PILATUS
AIRCRAFT LTD. Model PC-12/47E
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Field reports have indicated that the
possibility exists that both Primary Flight
Displays (PFDs) could indicate a roll attitude
offset of up to 10 degrees in the same
direction if an accelerated turn onto the
active runway is performed immediately
followed by take-off. In addition,
annunciated heading splits have been
reported. This condition has been reported to
correct itself after several minutes.

Additionally, if the aeroplane is operating
in geographical latitudes with low horizontal
magnetic field strength, incorrect heading
may be displayed if the ADAHRS switches
from GPS track to magnetometer heading
while the aeroplane is on the ground.
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This situation, if not corrected, could result
in an undesired bank angle, heading splits
and/or incorrect heading, which would
constitute an unsafe condition.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective April
1, 2010.

On April 1, 2010, the Director of the
Federal Register approved the
incorporation by reference of Honeywell
International Inc. Service Bulletin KSG
7200-34-09, Revision 0, dated
September 24, 2009; and Pilatus Aircraft
Ltd. Pilatus PC—12 Service Bulletin No.:
34-022, dated October 5, 2009, listed in
this AD.

As of April 20, 2009 (74 FR 17384,
April 15, 2009), the Director of the
Federal Register approved the
incorporation by reference of Pilatus
Aircraft Ltd. Temporary Revision No. 11
to PC—12/47E Pilot’s Operating
Handbook, Report No. 02277, dated
March 18, 2009, listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, ACE-112, Kansas
City, Missouri 64106; telephone: (816)
329-4059; fax: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 10, 2009 (74 FR
65493), and proposed to supersede AD
2009-08-10, Amendment 39-15883 (74
FR 17384, April 15, 2009). That NPRM
proposed to correct an unsafe condition
for the specified products. The MCAI
states that:

Field reports have indicated that the
possibility exists that both Primary Flight
Displays (PFDs) could indicate a roll attitude
offset of up to 10 degrees in the same
direction if an accelerated turn onto the
active runway is performed immediately
followed by take-off. In addition,
annunciated heading splits have been
reported. This condition has been reported to
correct itself after several minutes.

Additionally, if the aeroplane is operating
in geographical latitudes with low horizontal
magnetic field strength, incorrect heading

may be displayed if the ADAHRS switches
from GPS track to magnetometer heading
while the aeroplane is on the ground.

This situation, if not corrected, could result
in an undesired bank angle, heading splits
and/or incorrect heading, which would
constitute an unsafe condition.

As a short-term interim measure, AD 2009—
0028-E has been released in February 2009
to limit at 30° the bank angle during climb.
Afterwards, as a result of the ongoing
investigation, the problem has been
temporarily addressed with some limitations
in the take-off procedure. These limitations
have been mandated by AD 2009-0080-E
which superseded AD 2009-0028-E.

In order to terminate the operational
limitations, an updated ADAHRS version
with improved software was developed.

For the reasons described above, this AD
supersedes AD 2009—-0080-E and mandates
as a terminating action either an update of
the ADAHRS software or the replacement of
the ADAHRS unit.

From MSN 1181 and subsequent an
improved ADAHRS unit was implemented
during production.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comments received.

Comment Issue No. 1: Limit the
Applicability to Manufacturer Serial
Numbers (MSN) 545, and 1001 Through
1180

Mr. Scott Lania, Alpha Flying, Inc.,
requests limiting the applicability to
MSN 545, and 1001 through 1180,
which have the affected air data,
attitude, and heading reference system
(ADAHRS) unit installed. Paragraph
(£)(4) of the proposed AD addresses the
issue of installing one of the affected
ADAHRS units on other Pilatus Model
PC-12/47E airplanes.

Mr. Lania requests this change in the
applicability since Pilatus is installing a
new version of the ADAHARS at
production on MSN 1181 and
subsequent.

The FAA partially agrees with the
commenter. We agree that Pilatus is
installing a new version of the ADAHRS
in production. However, we disagree
with changing the applicability of this
AD. To prevent future installation of the
defective ADAHARS unit on airplanes,
the applicability must be for all
airplanes, thus preventing the
introduction of the unsafe condition on
these airplanes. Paragraph (f)(4), which
prohibits installation of the affected
ADAHRS on other Pilatus Model PC—
12/47E airplanes, would not apply
unless the applicability was for all
airplanes.

We are not changing the final rule AD
action based on this comment.

Comment Issue No. 2: Use “Serviceable”
or “Modified” in Describing the
ADAHRS Unit

Mr. Lania also requests that the word
“new” in paragraph (f)(2)(ii) of the
Actions and Compliance section of the
proposed AD be replaced with the word
“serviceable” or “modified.”

Mr. Lania states that when
accomplishing the Pilatus service
bulletin to comply with this AD, the
ADAHRS unit is not being replaced
with a new unit; instead, it is being
modified with upgraded software and
the data plate of the ADAHRS unit is
being changed to the new part number
(P/N). Mr. Lania concludes that in the
accomplishment of this AD on all the
affected airplanes, relatively few, if any,
of the ADAHRS units will be replaced
with new units.

We disagree with the commenter. The
word “new” refers to a new Honeywell
unit from the manufacturer, so the word
“serviceable” is not an appropriate
substitution here. We believe the
commenter’s intent is to use modified
components instead of getting a new
ADAHRS unit. The use of modified
components is addressed in paragraph
(f)(2)() of the proposed AD. In
paragraph (f)(2)(i) of the proposed AD,
the operator may accomplish the
Honeywell service bulletin, which
changes the P/N after the unit gets new
software uploaded.

We are not changing the final rule AD
action based on this comment.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
50 products of U.S. registry. We also
estimate that it will take about 6 work-
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hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $25,500 or $510 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-15883 (74 FR
17384, April 15, 2009) and adding the
following new AD:

2010-05-02 Pilatus Aircraft Ltd.:
Amendment 39-16211; Docket No.
FAA-2009-1158; Directorate Identifier
2009—-CE-063—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 1, 2010.

Affected ADs

(b) This AD supersedes AD 2009-08-10,
Amendment 39-15883.

Applicability
(c) This AD applies to Model PC-12/47E

airplanes, all manufacturer serial numbers
(MSN), certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 34: Navigation.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Field reports have indicated that the
possibility exists that both Primary Flight
Displays (PFDs) could indicate a roll attitude
offset of up to 10 degrees in the same
direction if an accelerated turn onto the
active runway is performed immediately
followed by take-off. In addition,

annunciated heading splits have been
reported. This condition has been reported to
correct itself after several minutes.

Additionally, if the aeroplane is operating
in geographical latitudes with low horizontal
magnetic field strength, incorrect heading
may be displayed if the ADAHRS switches
from GPS track to magnetometer heading
while the aeroplane is on the ground.

This situation, if not corrected, could result
in an undesired bank angle, heading splits
and/or incorrect heading, which would
constitute an unsafe condition.

As a short-term interim measure, AD 2009—
0028-E has been released in February 2009
to limit at 30° the bank angle during climb.
Afterwards, as a result of the ongoing
investigation, the problem has been
temporarily addressed with some limitations
in the take-off procedure. These limitations
have been mandated by AD 2009-0080-E
which superseded AD 2009-0028-E.

In order to terminate the operational
limitations, an updated ADAHRS version
with improved software was developed.

For the reasons described above, this AD
supersedes AD 2009-0080-E and mandates
as a terminating action either an update of
the ADAHRS software or the replacement of
the ADAHRS unit.

From MSN 1181 and subsequent an
improved ADAHRS unit was implemented
during production.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) For MSN 545 and MSN 1001 through
MSN 1180, before further flight after April
20, 2009 (the effective date of AD 2009—08—
10), incorporate Pilatus Aircraft Ltd.
Temporary Revision No. 11 to PC-12/47E
Pilot’s Operating Handbook (POH), Report
No. 02277, dated March 18, 2009, into the
Pilatus PC-12/47E POH. The owner/operator
holding at least a private pilot certificate as
authorized by section 43.7 of the Federal
Aviation Regulations 14 CFR 43.7 may do
this action. Make an entry in the aircraft
records showing compliance with this
portion of the AD following 14 CFR 43.9.

(2) For MSN 545 and MSN 1001 through
MSN 1180, within 180 days after April 1,
2010 (the effective date of this AD):

(i) Update the air data, attitude, and
heading reference system (ADAHRS)
software following the accomplishment
instructions of Honeywell International Inc.
Service Bulletin KSG 7200-34-09, Revision
0, dated September 24, 2009; or

(ii) Replace ADAHRS unit KSG 7200
Honeywell Part Number (P/N) 065—00188—
5102, Software Version MOD 02/02 (Pilatus
P/N 985.99.12.192) with a new ADAHRS unit
with Honeywell P/N 065-00188-5103
(Pilatus P/N 985.99.12.205) following the
accomplishment instructions of Pilatus
Aircraft Ltd. Pilatus PC—12 Service Bulletin
No. 34-022, dated October 5, 2009.

(3) For MSN 545 and 1001 through 1180,
before further flight after the actions required
by paragraph (f)(2) of this AD, remove Pilatus
Aircraft Ltd. Temporary Revision No. 11 to
PC-12/47E Pilot’s Operating Handbook,
Report No. 02277, dated March 18, 2009.

(4) Do not install an ADAHRS unit with
Honeywell P/N 065-00188-5102 (Pilatus
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P/N 985.99.12.192) on any affected Model
PC-12/47E airplane, as follows:

(i) For MSN 545 and 1001 through 1180
airplanes, as of 180 days after April 1, 2010
(the effective date of this AD); and

(ii) For all other MSNs, as of April 1, 2010
(the effective date of this AD).

FAA AD Differences

Note: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) AD No. 2009-0249,
dated November 20, 2009, Pilatus Aircraft
Ltd. Temporary Revision No. 11 to PC-12/
47E Pilot’s Operating Handbook, Report No.
02277, dated March 18, 2009; Honeywell
International Inc. Service Bulletin KSG 7200-
34-09, Revision 0, dated September 24, 2009;
and Pilatus Aircraft Ltd. Pilatus PC-12
Service Bulletin No: 34—022, dated October 5,
2009, for related information.

Material Incorporated by Reference

(i) You must use Pilatus Aircraft Ltd.
Temporary Revision No. 11 to PC-12/47E
Pilot’s Operating Handbook, Report No.
02277, dated March 18, 2009; Honeywell
International Inc. Service Bulletin KSG 7200—
34-09, Revision 0, dated September 24, 2009;
and Pilatus Aircraft Ltd. Pilatus PC-12
Service Bulletin No: 34-022, dated October 5,
2009, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Honeywell International Inc. Service Bulletin

KSG 7200-34—09, Revision 0, dated
September 24, 2009; and Pilatus Aircraft Ltd.
Pilatus PC-12 Service Bulletin No: 34-022,
dated October 5, 2009, under 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) On April 20, 2009 (74 FR 17384, April
15, 2009), the Director of the Federal Register
previously approved the incorporation by
reference of Pilatus Aircraft Ltd. Temporary
Revision No. 11 to PC-12/47E Pilot’s
Operating Handbook, Report No. 02277,
dated March 18, 2009.

(3) For service information identified in
this AD:

(i) Pilatus service information: contact
Pilatus Aircraft Ltd., Customer Service
Manager, CH-6371 STANS, Switzerland;
telephone: +41 (0)41 619 62 08; fax: +41 (0)41
619 73 11; Internet: http://www.pilatus-
aircraft.com, or e-mail:
SupportPC12@pilatus-aircraft.com. You may
get Pilatus Aircraft Ltd. Temporary Revision
No. 11 to PC-12/47E Pilot’s Operating
Handbook, Report No. 02277, dated March
18, 2009, from the Web site of the Swiss
Federal Office of Civil Aviation (FOCA):
http://www.bazl.admin.ch/fachleute/
lufttechnik/entwicklung/00677/
index.html?lang=en.

(ii) Honeywell service information: contact
Honeywell International Inc., 23500 West
105th Street, Olathe, Kansas 66061-8425,
U.S.A., CAGE: 22373; telephone: (800) 601—
3099 (toll free U.S.A./Canada); telephone:
(602) 365—3099 (international direct);
telephone: 00-800-601-30999 (EMEA Toll
Free); telephone: 420-234-625-500 (EMEA
Direct); Internet: http://www.bendixking.com;
e-mail: Karen.Attebery@honeywell.com;
telephone: (913) 712-2301; fax: (913) 712—
2301.

(4) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(5) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/ibr_
locations.html.

Issued in Kansas City, Missouri, on
February 16, 2010.
Kim Smith,
Manager, Small Airplane Directorate, Aircraft
Certification Service.
[FR Doc. 2010-3521 Filed 2—-24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0155; Directorate
Identifier 2010-NM-026—-AD; Amendment
39-16210; AD 2010-05-01]

RIN 2120-AA64

Airworthiness Directives; ATR-GIE
Avions de Transport Régional Model
ATRA42 and ATR72 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The Civil Aviation Authority of the United
Kingdom (UK) has informed EASA
[European Aviation Safety Agency] that
significant quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire extinguishing
equipment. * * *

* * * * *

* * * This Halon 1211 has subsequently
been used to fill certain * * * portable fire
extinguishers that are now likely to be
installed in or carried on board ATR
aeroplanes.

The contaminated nature of this gas, when
used against a fire, may provide reduced fire
suppression, endangering the safety of the
aeroplane and its occupants. In addition,
extinguisher activation may lead to the
release of toxic fumes, possibly causing
injury to aeroplane occupants.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCALI

DATES: This AD becomes effective
March 12, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 12, 2010.

We must receive comments on this
AD by April 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.
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e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0276R1,
dated February 5, 2010 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

The Civil Aviation Authority of the United
Kingdom (UK) has informed EASA that
significant quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire extinguishing
equipment. Halon 1211 (BCF) is used in
lavatory waste bin fire extinguishers and
portable fire extinguishers, usually fitted or
stowed in aircraft passenger cabins and flight
decks.

EASA published Safety Information
Bulletin (SIB) 2009-39 on 23 October 2009 to
make the aviation community aware of this
safety concern.

The results of the ongoing investigation
have now established that LyonTech
Engineering Ltd, a UK-based company, has
supplied further consignments of Halon 1211
(BCF) to L’Hotellier that do not meet the
required specification. This Halon 1211 has
subsequently been used to fill certain P/N
86352101 portable fire extinguishers that
are now likely to be installed in or carried
on board ATR aeroplanes.

The contaminated nature of this gas, when
used against a fire, may provide reduced fire
suppression, endangering the safety of the
aeroplane and its occupants. In addition,
extinguisher activation may lead to the
release of toxic fumes, possibly causing
injury to aeroplane occupants.

For the reasons described above, this EASA
AD requires the identification and removal
from service of certain batches of fire
extinguishers and replacement with
serviceable units.

This [EASA] AD has been revised to
extend the compliance time.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

L’Hotellier has issued Service
Bulletins 863521-26-001, Revision 1,
dated January 28, 2010; and Revision 2,
dated February 4, 2010. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI.

Other Relevant Rulemaking

We issued AD 2010-01-03,
amendment 39-16159 (75 FR 221,
January 5, 2010), on December 28, 2009.
That AD applies to certain portable fire
extinguishers manufactured by Fire
Fighting Enterprises Limited that
contain suspect Halon gas and that are
installed on (or carried or stowed on
board) a broad range of airplanes and
rotorcraft including but not limited to
those listed in Table 1 of that AD.
Although ATR-GIE Avions de Transport
Régional airplanes are not listed in
Table 1 of the applicability of AD 2010-
01-03, they are affected by that AD.

This AD affects only ATR-GIE Avions
de Transport Régional airplanes that
have certain portable fire extinguishers
manufactured by L'Hotellier that
contain suspect Halon gas. We are able
to be specific in this AD because
L’Hotellier fire extinguishers are
installed on Model ATR42 and ATR72
airplanes as part of their type design,
and these fire extinguishers do not hold
an FAA-approval independent of their
installation. Therefore, this AD
addresses the identified unsafe
condition for those airplanes that have
L’Hotellier fire extinguishers having the
part number and serial numbers
specified in this AD.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the

MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because contaminated Halon 1211
gas has been used to fill certain portable
fire extinguishers installed on Model
ATR42 and ATR72 airplanes.
Contaminated Halon 1211 gas, when
used against a fire, may have reduced
fire suppression capabilities,
endangering the safety of the aircraft
and its occupants. In addition,
extinguisher activation may release
toxic fumes that could possibly cause
injury to aircraft occupants. Therefore,
we determined that notice and
opportunity for public comment before
issuing this AD are impracticable and
that good cause exists for making this
amendment effective in fewer than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0155;
Directorate Identifier 2010-NM—-026—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
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received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation

of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-01 ATR-GIE Avions de Transport
Régional: Amendment 39-16210. Docket
No. FAA-2010-0155; Directorate
Identifier 2010-NM-026—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 12, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to ATR-GIE Avions de
Transport Régional Model ATR42-200, —300,
—320, and —500 airplanes; and Model
ATR72-101, -201, -102, —202, —-211, -212,
and —212A airplanes; certificated in any
category, all serial numbers, equipped with
L’Hotellier Halon 1211 (BCF) fire
extinguishers, having part number (P/N)
863521-01 and having any serial number
identified in paragraph 1.A. of L'Hotellier
Service Bulletin 863521-26—001, Revision 2,
dated February 4, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 26: Fire Protection.

Reason

(e) The mandatory continued airworthiness
information (MCAI) states:

The Civil Aviation Authority of the United
Kingdom (UK) has informed EASA
[European Aviation Safety Agency] that
significant quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire extinguishing
equipment. Halon 1211 (BCF) is used in
lavatory waste bin fire extinguishers and
portable fire extinguishers, usually fitted or
stowed in aircraft passenger cabins and flight
decks.

EASA published Safety Information
Bulletin (SIB) 2009-39 on 23 October 2009 to
make the aviation community aware of this
safety concern.

The results of the ongoing investigation
have now established that LyonTech
Engineering Ltd, a UK-based company, has
supplied further consignments of Halon 1211
(BCF) to L’'Hotellier that do not meet the
required specification. This Halon 1211 has
subsequently been used to fill certain P/N
863521-01 portable fire extinguishers that

are now likely to be installed in or carried
on board ATR aeroplanes.

The contaminated nature of this gas, when
used against a fire, may provide reduced fire
suppression, endangering the safety of the
aeroplane and its occupants. In addition,
extinguisher activation may lead to the
release of toxic fumes, possibly causing
injury to aeroplane occupants.

For the reasons described above, this EASA
AD requires the identification and removal
from service of certain batches of fire
extinguishers and replacement with
serviceable units.

This [EASA] AD has been revised to extend
the compliance time.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 90 days after the effective date
of this AD, replace all L’Hotellier fire
extinguishers having P/N 863521-01 and
having any serial number identified in
paragraph 1.A. of L’Hotellier Service Bulletin
863521-26-001, Revision 2, dated February
4, 2010, with serviceable fire extinguishers.

(h) As of the effective date of this AD, do
not install any L’Hotellier fire extinguisher
having P/N 863521-01 and having any serial
number identified in paragraph 1.A. of
L’Hotellier Service Bulletin 863521-26—-001,
Revision 2, dated February 4, 2010, on any
airplane, unless it has been reconditioned
with compliant Halon 1211 (BCF) and re-
identified, in accordance with the
Accomplishment Instructions of L’'Hotellier
Service Bulletin 863521-26—001, Revision 1,
dated January 28, 2010; or Revision 2, dated
February 4, 2010.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

(1) EASA AD 2009-0276R1, dated
February 5, 2010, specifies a time of 4
months to do the actions. This AD requires
that the actions be done within 90 days. We
have determined that a 90-day compliance
time will ensure an acceptable level of safety.

(2) EASA AD 2009-0276R1, dated
February 5, 2010, includes fire extinguishers
having certain serial numbers in its
applicability. The EASA AD also includes a
requirement to inspect to determine if the fire
extinguishers have those serial numbers and
replacement if necessary. Since the affected
fire extinguishers are part of the
applicability, it is not necessary to also
require inspecting for them. Therefore, this
AD includes fire extinguishers having certain
serial numbers in its applicability and does
not include an additional requirement to
inspect for serial numbers; this AD requires
replacement of all affected fire extinguishers.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
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Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(j) Refer to MCAI EASA Airworthiness
Directive 2009-0276R1, dated February 5,
2010; and L’Hotellier Service Bulletins
863521-26-001, Revision 1, dated January
28, 2010, and Revision 2, dated February 4,
2010; for related information.

Material Incorporated by Reference

(k) You must use L’Hotellier Service
Bulletin 863521-26-001, Revision 1, dated
January 28, 2010; or L'Hotellier Service
Bulletin 863521-26-001, Revision 2, dated
February 4, 2010; to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact L’Hotellier Repair Station, 4
rue Henri Poincaré, 92167 ANTONY Cedex,
France, Attn: Product Support; telephone +33
(0)1 55 59 09 65; fax +33 (0)1 46 66 66 71;
e-mail Sylvie.LaRuffa@hs.utc.com or
Alain.Dorneau@hs.utc.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal_regulations/ibr_locations.
html.

Issued in Renton, Washington, on February
11, 2010.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-3558 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0128; Directorate
Identifier 2009—-NM-136—-AD; Amendment
39-16215; AD 2010-05-06]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A340-541 and —642 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During the A340-600 full scale fatigue test,
cracks were found on left and right sides of
the rear spar vertical cruciform at Frame 47.

This situation, if not corrected, can affect
the aircraft structural integrity.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL

DATES: This AD becomes effective
March 12, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 12, 2010.

We must receive comments on this
AD by April 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2007—0207R1,
dated November 7, 2007 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

During the A340-600 full scale fatigue test,
cracks were found on left and right sides of
the rear spar vertical cruciform at Frame 47.

This situation, if not corrected, can affect
the aircraft structural integrity.

Further to this full scale fatigue test
completion, it has been determined that the
current inspections values (thresholds and
intervals) as specified in the ALI
[Airworthiness Limitation Items] tasks
57.18.16 have to be reviewed in order to
comply with certification requirements.
Consequently AIRBUS Service Bulletin (SB)
A340-57-5011 has been issued to supersede
the ALI tasks 57.18.16.

This AD mandates a repetitive inspection
program in order to detect any crack by
means of two Non-Destructive Test (NDT)
inspection methods (High Frequency Eddy
Current and Ultra Sonic).

This AD has been revised in order to
exclude from the applicability section, A340-
642 aircraft on which a terminating action
modification 56026 or SB A340-57-5010 has
been embodied and which consists of a large
cut-out of the vertical cruciform flange in
order to reduce the stress level in this critical
area.

The compliance times for the initial
and repetitive inspections depend on
the airplane configuration and weight
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variant. For the initial inspections, the
earliest compliance time is 2,600 total
flight cycles or 17,100 total flight hours,
whichever occurs first, and the latest
compliance time is 8,300 total flight
cycles or 67,100 total flight hours,
whichever occurs first. For the
repetitive intervals, the shortest interval
is 1,200 flight cycles or 8,600 flight
hours, whichever occurs first, and the
longest interval is 2,600 flight cycles or
17,200 flight hours, whichever occurs
first. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A340-57-5011, including
Appendix 01, dated June 27, 2007; and
Service Bulletin A340-57-5010,
Revision 01, dated April 2, 2008. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0128;
Directorate Identifier 2009-NM-136—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-06 Airbus: Amendment 39-16215.
Docket No. FAA-2010-0128; Directorate
Identifier 2009—-NM-136—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 12, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A340-
541 and —642 airplanes, certificated in any
category; all serial numbers, except those on
which Airbus Modification 56026 has been
accomplished in production, or Airbus
Service Bulletin A340-57-5010 has been
accomplished in service.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continued airworthiness
information (MCALI) states:

During the A340-600 full scale fatigue test,
cracks were found on left and right sides of
the rear spar vertical cruciform at Frame 47.

This situation, if not corrected, can affect
the aircraft structural integrity.

Further to this full scale fatigue test
completion, it has been determined that the
current inspections values (thresholds and
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intervals) as specified in the ALI
(Airworthiness Limitation Items) tasks
57.18.16 have to be reviewed in order to
comply with certification requirements.
Consequently AIRBUS Service Bulletin (SB)
A340-57-5011 has been issued to supersede
the ALI tasks 57.18.16.

This AD mandates a repetitive inspection
program in order to detect any crack by
means of two Non-Destructive Test (NDT)
inspection methods (High Frequency Eddy
Current and Ultra Sonic).

This AD has been revised in order to
exclude from the applicability section, A340-
642 aircraft on which a terminating action
modification 56026 or SB A340-57-5010 has
been embodied and which consists of a large
cut-out of the vertical cruciform flange in
order to reduce the stress level in this critical
area.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Do the following actions.

(1) At the applicable time specified in the
table titled, “THRESHOLDS” in paragraph
1.E.(2) of Airbus Mandatory Service Bulletin
A340-57-5011, dated June 27, 2007, or
within 3 months after the effective date of
this AD, whichever occurs later; except that
where the table expresses times in terms of
“flight cycles” and “flight hours,” those terms
mean “total flight cycles” and “total flight
hours” for purposes of this AD: Perform the
NDT inspections of the cruciform fitting
radius at Frame 47 on the right-hand and left-
hand sides, in accordance with the
Accomplishment Instructions of Airbus
Mandatory Service Bulletin A340-57-5011,
dated June 27, 2007.

(2) Submit a report of the findings of the
inspection required by paragraph (g)(1) of
this AD using Appendix 01 of Airbus
Mandatory Service Bulletin A340-57-5011,
dated June 27, 2007, to Airbus, Customer
Services Directorate, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex France, Attn:
SDC32 Technical Data and Documentation
Services; fax (+33) 5 61 93 28 06; e-mail
sb.reporting@airbus.com; at the applicable
time specified in paragraph (g)(2)(i) or
(g)(2)(ii) of this AD.

(i) If the inspection was done on or after
the effective date of this AD: Submit the
report within 30 days after the inspection.

(ii) If the inspection was accomplished
prior to the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

(3) If no crack is detected during an
inspection required by paragraph (g)(1) of
this AD, apply sealant before further flight,
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A340-57-5011, dated June 27, 2007.
Repeat the inspection required by paragraph
(g)(1) of this AD thereafter at the applicable
interval specified in paragraph 1.E.(2) of
Airbus Mandatory Service Bulletin A340-57—
5011, dated June 27, 2007.

(4) If any crack is found during any
inspection required by paragraph (g)(1) of

this AD, contact Airbus to get repair
instructions and repair before further flight.

(5) Modifying the rear spar vertical
cruciform at frame 47 in accordance with
Airbus Service Bulletin A340-57-5010,
Revision 01, dated April 2, 2008, terminates
the inspection requirements of paragraphs
(g)(1) and (g)(3) of this AD.

(6) After accomplishing the initial
inspections required by paragraph (g)(1) of
this AD or after the modification specified in
paragraph (g)(5) of this AD is done, the
limitation Tasks 57.18.16 (10 different tasks)
of Airbus A340-500/600 Airworthiness
Limitation Items need not be done.

(7) Modifying the rear spar vertical
cruciform at frame 47 is also acceptable for
compliance with the requirements of
paragraph (g)(5) of this AD if done before the
effective date of this AD in accordance with
Airbus Service Bulletin A340-57-5010,
dated September 28, 2007.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Vladimir Ulyanov,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1138; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI European Aviation Safety
Agency (EASA) Airworthiness Directive
2007-0207R1, dated November 7, 2007;
Airbus Service Bulletin A340-57-5010,
Revision 01, dated April 2, 2008; and Airbus
Mandatory Service Bulletin A340-57-5011,
dated June 27, 2007; for related information.

Material Incorporated by Reference

(j) You must use Airbus Mandatory Service
Bulletin A340-57-5011, including Appendix
01, dated June 27, 2007, as applicable, to do
the actions required by this AD, unless the
AD specifies otherwise. If you accomplish
the optional actions specified by this AD, you
must use Airbus Service Bulletin A340-57—
5010, Revision 01, dated April 2, 2008, to
perform those actions, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; fax +33 5 61
93 45 80; e-mail airworthiness.A330-
A340@airbus.com; Internet http://
www.airbus.com.

(3) You may review copies of the service
information that is incorporated by reference
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
16, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3485 Filed 2—24—-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0876; Airspace
Docket No. 09-ASW-24]

Amendment of Class E Airspace;
Stamford, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Stamford, TX, adding
additional controlled airspace to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Arledge Field
Airport, Stamford, TX. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at the airport.
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DATES: Effective date: 0901 UTC, June 3,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On November 24, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Stamford, TX,
reconfiguring controlled airspace at
Arledge Field Airport (74 FR 61289)
Docket No. FAA-2009-0876. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the
Stamford, TX area, adding additional
controlled airspace extending upward
from 700 feet above the surface to
accommodate SIAPs at Arledge Field
Airport. This action is necessary for the
safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Arledge Field
Airport, Stamford, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

ASW TX E5 Stamford, TX [Amended]

Arledge Field Airport, TX
(Lat. 32°54’33” N., long. 99°44'10” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Arledge Field Airport, and within
2 miles each side of the 180° bearing from the
airport extending from the 6.4-mile radius to
11.5 miles south of the airport.

Issued in Fort Worth, Texas, on February
4, 2010.

Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-3716 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2009-0929; Airspace
Docket No. 09-AGL-32]

Amendment of Class E Airspace; Lima,
OH

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace at Lima, OH, to accommodate
Area Navigation (RNAV) Standard
Instrument Approach Procedures
(SIAPs) at Lima Allen County Airport,
Lima, OH. The FAA is taking this action
to enhance the safety and management
of Instrument Flight Rule (IFR)
operations at the airport.

DATES: Effective 0901 UTC, June 3,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On November 9, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Lima Allen County
Airport, Lima, OH (74 FR 57618) Docket
No. FAA-2009-0929. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. Class E
airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.
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The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Lima Allen
County Airport, Lima, OH. This action
is necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Lima Allen
County Airport, Lima, OH.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

AGL OHE5 Lima, OH [Amended]

Lima Allen County Airport, OH

(Lat. 40°42°25” N., long. 84°01'36” W.)
Allen County VOR

(Lat. 40°42°26” N., long. 83°58’05” W.)
Saint Rita’s Medical Center, OH
Point in Space Coordinates

(Lat. 40°43'58”; N., long. 84°06'23” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Lima Allen County Airport and
within 3 miles each side of the Allen County
VOR 090° radial extending from the 6.6-mile
radius to 7.4 miles east of the VOR, and
within a 6-mile radius of the Point in Space
serving Saint Rita’s Medical Center,
excluding the airspace within the Findlay,
OH Class E airspace area.
* * * * *

Issued in Fort Worth, Texas, on February
4, 2010.

Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-3727 Filed 2—-24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2009-0858; Airspace
Docket No. 09-ASW-22]

Amendment of Class E Airspace;
Llano, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for Llano, TX, adding
additional controlled airspace to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Llano Municipal
Airport, Llano, TX, and updates the
airport’s geographic coordinates. The
FAA is taking this action to enhance the

safety and management of Instrument
Flight Rule (IFR) operations at the
airport.

DATES: Effective 0901 UTC, June 3,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

History

On October 14, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class E airspace for Llano, TX,
reconfiguring controlled airspace at
Llano Municipal Airport, Llano, TX (74
FR 52702) Docket No. FAA-2009-0858.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9T signed
August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace for the Llano,
TX area, adding additional controlled
airspace extending upward from 700
feet above the surface to accommodate
SIAPs at Llano Municipal Airport,
Llano, TX. This action also updates the
geographic coordinates of Llano
Municipal Airport to coincide with the
FAA’s National Aeronautical Charting
Office. This action is necessary for the
safety and management of IFR
operations at the airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
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does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Llano Municipal
Airport, Llano, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface.
* * * * *

ASW TX E5 Llano, TX [Amended]
Llano Municipal Airport, TX

(Lat. 30°47°01” N., long. 98°3943” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Llano Municipal Airport and within

4 miles each side of the 359° bearing from the
airport extending from the 6.5-mile radius to
13.5 miles north of the airport.

* * * * *

Issued in Fort Worth, Texas, on February
4, 2010.

Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-3738 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2009-0535; Airspace
Docket No. 09-AGL-11]

Establishment of Class E Airspace;
Langdon, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace for Langdon, ND to
accommodate Area Navigation (RNAV)
Standard Instrument Approach
Procedures (SIAPs) at Robertson Field
Airport, Langdon, ND. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rule (IFR) operations at the airport.
DATES: Effective date: 0901 UTC, June 3,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
History

On December 4, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class E airspace for Langdon,
ND, creating controlled airspace at
Robertson Field Airport (74 FR 63684)
Docket No. FAA—-2009-0535. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received. Class
E airspace designations are published in
paragraph 6005 of FAA Order 7400.9T
signed August 27, 2009, and effective

September 15, 2009, which is
incorporated by reference in 14 CFR
Part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
establishing Class E airspace extending
upward from 700 feet above the surface
to accommodate SIAPs at Robertson
Field Airport, Langdon, ND. This action
is necessary for the safety and
management of IFR operations at the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Robertson Field
Airport, Langdon, ND.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR Part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR Part 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as

follows:
* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface.

* * * * *

AGL ND E5 Langdon, ND [New]
Robertson Field Airport, ND
(Lat. 48°45’11” N., long. 98°2337” W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Robertson Field Airport.

Issued in Fort Worth, Texas, on February
4, 2010.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2010-3708 Filed 2-24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0981; Airspace
Docket No. 09—ANE-105]

Revocation of Class D and E Airspace;
Brunswick, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes the Class
D and E Airspace at Brunswick NAS
Airport, Brunswick, ME, as the airport
has closed and the associated Standard
Instrument Approach Procedures
(SIAPs) removed, eliminating the need
for controlled airspace.

DATES: Effective 0901 UTC, April 8,
2010. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order

7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.
SUPPLEMENTARY INFORMATION:

History

The Brunswick NAS Airport in
Brunswick, ME has closed in
compliance with the 2005 Base
Realignment and Closure Act. In March
2009, The Department of the Navy
requested that the associated SIAPs and
controlled airspace be removed. As a
result, this action will remove the Class
D, and E4 airspace for the Brunswick
NAS Airport, Brunswick, ME. This rule
will become effective on the date
specified in the DATES section. Since
this action eliminates the impact of
controlled airspace on users of the
National Airspace System in the vicinity
of the Brunswick NAS Airport,
Brunswick, ME, notice and public
procedure under 5 U.S.C. 553(b) are
unnecessary. Class D and Class E
airspace designations are published in
paragraphs 5000 and 6004 respectively
of FAA Order 7400.9T, dated August 27,
2009, and effective September 15, 2009,
which is incorporated by reference in 14
CFR 71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
removes the Class D and E4 airspace at
Brunswick NAS Airport, Brunswick,
ME. Controlled airspace is no longer
needed as the airport has closed.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it removes controlled airspace at
Brunswick NAS Airport, Brunswick,
ME.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, effective
September 15, 2009, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

ANE ME D Brunswick, ME [Removed]
Brunswick NAS Airport, ME
(Lat. 43°53’32” N, long. 69°56"19” W.)

* * * * *

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D
Surface Area.

* * * * *

ANE ME E4 Brunswick, ME [Removed]

Brunswick NAS Airport, ME
(Lat. 43°53’32” N., long. 69°56"19” W.)

* * * * *
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Issued in College Park, Georgia, on January
21, 2010.

Barry A. Knight,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2010-3741 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-0089]
Drawbridge Operation Regulation;

Inner Harbor Navigational Canal, New
Orleans, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the SR 46
(Judge Seeber/Claiborne Avenue)
Vertical Lift Bridge across the Inner
Harbor Navigational Canal, mile 0.9,
(GIWW mile 6.7 EHL), at New Orleans,
LA. The deviation is necessary to
replace the counterweight wire ropes on
the bridge. This deviation allows the
bridge to remain closed for two (2) 120-
hour time periods within a three week
period.

DATES: This deviation is effective from
6 a.m. on Monday, March 15, 2010 until
6 a.m. on Monday, April 5, 2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010—
0089 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-1129 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David Frank, Bridge
Administration Branch; telephone
504—-671-2128, e-mail
David.m.frank@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
Claiborne Avenue bridge has a vertical
clearance of 40 feet above mean high
water in the closed-to-navigation
position and 156 feet above mean high
water in the open-to-navigation
position. Currently, according to 33 CFR
117.458(a), the draw of the bridge shall
open on signal; except that, from 6:30
a.m. to 8:30 a.m. and 3:30 p.m. to 5:45
p-m. Monday through Friday, the draw
need not be open for the passage of
vessels. This deviation allows the draw
span of the bridge to remain closed to
navigation for two (2) 120-hour periods
within a three week time frame between
March 15, 2010 and April 4, 2010. The
exact dates of the closures will be
determined at a later date to allow for
deep draft vessel movements either just
prior or between the closure periods.
Exact times and dates of the closures
will be published in the Local Notice to
Mariners and broadcast via the Coast
Guard Broad Notice to Mariners system.

Navigation on the waterway consists
mainly of tugs with tows and ships. As
a result of coordination between the
Coast Guard and the waterway users, it
has been determined that this closure
has been coordinated to minimize the
possibility of any significant effects on
these vessels. There are no alternate
routes available to vessel traffic;
however, vessels that can pass under the
bridge in the closed-to-navigation
position can do so at any time. The
bridge will not be able to open for
emergencies.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: February 10, 2010.
David M. Frank,
Bridge Administrator.
[FR Doc. 2010-3813 Filed 2—-24-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0009]

RIN 1625-AA11

Regulated Navigation Area; Hudson

River south of the Troy Locks, New
York

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary regulated
navigation area on the navigable waters
of the Hudson River south of the Troy
Locks. This regulated navigation area is
necessary to promote maritime safety,
and protect mariners and the
environment from the hazards
associated with ice conditions. The
regulated navigation area is intended to
restrict vessels with less than 3000
horsepower while engaged in towing
operations, from operating on the
navigable waters of the Hudson River
south of the Troy locks when ice
conditions are 8 inches or greater unless
authorized by the Captain of the Port
New York or a designated
representative.

DATES: Effective Date: this rule is
effective in the CFR on February 25,
2010 until March 31, 2010. This rule is
effective with actual notice for purposes
of enforcement on February 5, 2010.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0009 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0009 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Lieutenant William
George, Coast Guard Sector New York,
Waterways Management Division;
telephone 718-354—4114, e-mail
William.].George@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
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with respect to this rule because
publishing an NPRM and delaying its
effective date would be contrary to
public interest, since immediate action
is needed to protect mariners and to
ensure the safety of the environment
against potential hazards associated
with ice build-up on the navigable
waters of the Hudson River.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Inmediate implementation of
this rule promotes the public interest by
ensuring the safety of mariners and
protecting the environment against the
dangers associated with vessel traffic
when there are hazardous ice conditions
on the navigable waters of the Hudson
River.

Background and Purpose

Historically ice has been an
impediment to navigation on the
navigable waters of the Hudson River
south of the Troy Locks. West Point,
Storm King Mountain, Danskammer
Point, Crum Elbow, and Esopus
Meadows are all natural choke points on
the Hudson River where ice buildups
have the potential to severely restrict
vessel traffic.

There are several situations faced by
vessels during severe winter conditions
that can place the vessels, passengers,
and crew in great danger including
being beset in the ice, and ice accretion,
where ice forms on the superstructure
and decks of transiting vessels. Also, ice
may also cause significant damage to
propellers, rudders, and hull plating.

Vessels with less than 3000
horsepower, while engaged in towing
operations, have significant difficulty
transiting the Hudson River in locations
where ice thickness is eight inches or
greater. This difficulty in transiting the
Hudson River during ice buildup poses
a safety threat to the environment and
a potential hazard to navigation.

When ice thickness is reported to be
eight inches or greater on the Hudson
River, vessels engaged in towing
operations with less than 3000
horsepower usually request break-out
assistance from the Coast Guard. A
vessel’s inability to independently
transit the waterway may become a
hazard to navigation and the
environment.

The formation of ice on the Hudson
River contains many variables and is not
consistent from year to year. During a
moderate or severe winter, the frozen
waterways may impede a vessel’s ability
to maneuver. Once ice build-up begins
it can affect the transit of vessels on the
navigable waterways. In addition a

vessel’s watertight integrity may also be
compromised by ice abrasion and ice
pressure on the vessel’s hull.

Ice floes on the navigable waterways
may also cause visual aids to navigation
to become submerged, destroyed, or
moved off station. Ice conditions on the
navigable waterways may create
hazardous conditions in which the
operations of certain vessels become
unsafe.

It becomes necessary to impose
operating restrictions to ensure the safe
navigation of vessels. This Regulated
Navigation Area (RNA) allows the Coast
Guard to restrict and manage vessel
movement when hazardous ice
conditions exist within a specified area
of the Hudson River.

The Coast Guard is establishing a
regulated navigation area on the
navigable waters of the Hudson River
south of the Troy Locks. The regulated
navigation area is intended to restrict
vessels with less than 3000 horsepower
while engaged in towing operations
when ice conditions are 8 inches or
greater, from operating on the Hudson
River south of the Troy Locks unless
authorized by the Captain of the Port
New York or a designated
representative.

Discussion of Rule

This rule establishes a regulated
navigation area encompassing all
navigable waters of the Hudson River
south of the Troy Locks. Vessels with
less than 3000 horsepower while
engaged in towing operations are not
authorized to transit the Hudson River
south of the Troy Locks when ice
thickness is greater than eight inches.

The COTP New York will notify the
maritime community, of the location
and thickness of the ice as well as any
restrictions via marine broadcast.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The Coast Guard’s implementation of
this temporary regulated navigational
area will only be enforced at the

location on the navigable waters of the
Hudson River south of the Troy Locks
where ice conditions are 8 inches or
greater, and only restrict vessels that are
less than 3,000 horsepower while
engaged in towing operations.

Before the effective period, the Coast
Guard will issue maritime advisories
widely available to users of the
navigable waters of the Hudson River.
Furthermore, vessels affected by this
restriction may be authorized to transit
the zone with permission of the Captain
of the Port New York.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
tug vessels with less than 3000
horsepower while engaged in towing
operations and are intending to transit
an area of the Hudson River that has a
specified ice condition of eight inches
or greater.

This regulated navigation area will
not have a significant economic impact
on a substantial number of small entities
for the following reasons: The ice
conditions remain very dynamic for the
duration of the winter due to the ebb
and flood of the current and varying
wind directions. Ice is driven by wind
and current and can change location on
an hourly basis. This rule will only be
enforced in the location where the
reported ice thickness is eight inches or
greater and for the amount of time the
specified ice condition is deemed a
threat to safe navigation.

The regulated navigation area will
apply to the navigable waters of the
Hudson River south of the Troy Locks
only during the Ice Season which ends
on March 31st. Vessels that are
restricted from operating in an affected
area due to the thickness of the ice will
be allowed to transit despite the
restriction with the permission of the
COTP New York.

Before any restriction is in place,
Coast Guard Sector New York will issue
maritime advisories widely available to
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users of the navigable waters of the
Hudson River.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a
regulated navigation area. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

m 2. Add temporary § 165.T01-0009 to
read as follows:

§165.T01-009 Regulated Navigation Area,
Hudson River south of the Troy Locks, New
York.

(a) Regulated navigation area. All
navigable waters of the Hudson River
south of the Troy Locks.

b) Definitions. The following
definitions apply to this section:

(1) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer, or a Federal,
State, or local law enforcement officer
designated by or assisting the Captain of
the Port New York.

(c) Applicability. This section applies
to tugs with less than 3,000 horsepower
when engaged in towmg operations.

Regu ations. (1) Except as
prov1ded in paragraph (c) (3) of this
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section, vessels less than 3,000
horsepower while engaged in towing
operations are not authorized to transit
that portion of the Hudson River south
of the Troy Locks when ice thickness
reaches eight inches or greater.

(2) All Coast Guard assets enforcing
this regulated navigation area can be
contacted on VHF marine band radio,
channel 13 or 16. The captain of the
Port can be contacted at telephone
number (718) 354—4356.

(3) All persons desiring to transit
through a portion of the regulated area
that has operating restriction in effect
must contact the COTP at telephone
number (718) 354—4356 or on VHF
channel 13 or 16 to seek permission
prior to transiting the affected regulated
area.

(5) The COTP will notify the public of
any changes in the status of this
regulated navigation area by Marine
Safety Information Broadcast on VHF-
FM marine band radio, channel 22A
(157.1 MHZ).

Dated: February 5, 2010.
Joseph L. Nimmich,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2010-3471 Filed 2—24-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2008-0125]
RIN 1625-AA87

Security Zone; Freeport Channel
Entrance, Freeport, TX

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has
established moving security zones for
certain vessels, for which the Captain of
the Port, Houston-Galveston deems
enhanced security measures necessary
on a case-by-case basis. These moving
security zones extend 1,000 yards ahead
and astern and 500 yards on each side
of certain vessels. The moving security
zone may commence at any point after
certain vessels bound for the Port of
Freeport enter the U.S. territorial waters
(12 nautical miles) in the Captain of the
Port Houston-Galveston zone. These
security zones are needed to safeguard
the vessels, the public, and the
surrounding area from sabotage or other
subversive acts, accidents, or other
events of a similar nature. Unless

exempted under this rule, entry into or
movement within these security zones
would be prohibited without permission
from the COTP Houston-Galveston.

DATES: This rule is effective March 29,
2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2008-0125 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2008-0125 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lieutenant Commander Kevin
Ivey, Marine Safety Unit Galveston,
Coast Guard; telephone 409-978-2704,
e-mail Kevin.L.Ivey@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On April 30, 2009, we published a
notice of proposed rulemaking (NPRM)
entitled Security Zone; Freeport
Channel Entrance, Freeport, TX in the
Federal Register (33 FR 19923). We
received two comments on the proposed
rule. No parties requested public
meetings and none were held.

Background and Purpose

Heightened awareness of potential
terrorist acts requires enhanced security
of our ports, harbors, and vessels; to
enhance security, the Captain of the Port
Houston-Galveston has established
moving security zones around escorted
vessels.

This rule establishes distinct moving
security zones that may commence at
any point after certain vessels bound for
the Port of Freeport enter the 12-
nautical-mile U.S. territorial waters in
the Captain of the Port Houston-
Galveston zone. These zones are
established to protect waterfront
facilities, persons, and vessels from
subversive or terrorist acts. Vessels
operating within the Captain of the Port
Houston-Galveston Zone are potential
targets of terrorist attacks, or potential
launch platforms for terrorist attacks on

other vessels, waterfront facilities, and
adjacent population centers.

Due to the potential for terrorist
attacks, this rule would allow the
Captain of the Port to create moving
security zones around certain vessels as
deemed necessary, on a case-by-case
basis. By limiting access to these areas,
the Coast Guard is reducing potential
methods of attack on vessels, waterfront
facilities, and adjacent population
centers located within these security
zones. Vessels having a need to enter
these zones must obtain express
permission from the Captain of the Port
Houston-Galveston or his designated
representative prior to entry.

Discussion of Comments and Changes

The Coast Guard received two
comments on the proposed rule. One
comment was in regard to clarification
of whether the security zone pertained
to all ships or just LNG ships. The
security zone is not established solely
for LNG ships. The second comment
made was in regard to clarification of
whether the security zones pertain to
the land as well as the water. The
security zone covers only the water, and
not the land.

We made no changes to the rule based
on these comments. The Coast Guard is
implementing the rule as it was
proposed in the notice of proposed
rulemaking (33 FR 19923).

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.

The basis of this finding is that the
duration of the security zones is limited
in nature and would not create undue
delay to vessel traffic in and around the
Port of Freeport.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
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The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This rule would not have a significant
economic impact on a substantial
number of small entities for the
following reason: The duration of the
security zones is limited in nature and
would not create undue delay to vessel
traffic in and around the Port of
Freeport.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction because this
rule involves a regulation establishing,
disestablishing, or changing Regulated
Navigation Areas and security or safety
zones.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Added new § 165.818 to read as
follows:

§165.818 Moving Security Zones, for
Certain Vessels in Freeport Entrance
Channel, Freeport, Texas.

(a) Location. The following areas are
security zones: All waters within the
Captain of the Port Houston-Galveston
Zone commencing at U.S. territorial
waters through the Freeport Entrance
Channel, from surface to bottom, one
thousand (1000) yards ahead and astern
and five hundred (500) yards on each
side of any vessel that has a moving
security zone established around it.

(b) Regulations. Entry into or
remaining in the zones described in
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paragraph (a) of this section is
prohibited unless authorized as follows:

(1) Moored vessels or vessels
anchored in a designated anchorage area
are permitted to remain moored or
anchored if they come within a security
zone described in paragraph (a) of this
section. A moored or an anchored vessel
in a security zone must remain moored
or anchored unless it obtains permission
from the Captain of the Port to do
otherwise.

(2) Commercial vessels operating at
the waterfront facilities within these
zones.

(3) Commercial vessel transiting
directly to or from waterfront facilities
within these zones.

(4) Vessels providing direct
operational/logistic support to
commercial vessels within these zones.

(5) Vessels operated by the port
authority or by facilities located within
these zones.

(6) Vessels operated by Federal, State,
county, or municipal agencies.

(7) All persons and vessels within the
moving security zone must comply with
the instructions of the Captain of the
Port Houston-Galveston and designated
on-scene U.S. Coast Guard patrol
personnel. On-scene U.S. Coast Guard
patrol personnel include commissioned,
warrant, and petty officers of the U.S.
Coast Guard.

(8) To request permission as required
by these regulations, contact the Sector
Houston-Galveston Command Center by
telephone at (713) 671-5113. In
Freeport, vessels should contact the
Captain of the Port’s designated on-
scene representative for the moving
security zone on VHF Channel 16, or by
telephone at (979) 233-7551.

(c) Certain vessel definition. For the
purposes of this section, certain vessel
means any vessel within the 12 nautical
mile U.S. Territorial Waters and bound
for the Port of Freeport that is deemed
to be in need of a moving security zone
by the Captain of the Port, Houston-
Galveston for security reasons. In
making this determination, the Captain
of the Port considers all relevant
security factors, including but not
limited to the presence of unusually
harmful or hazardous substances and
the risk to population or infrastructure.

(d) Informational broadcasts. The
Captain of the Port Houston-Galveston
will inform the public when moving
security zones have been established
around certain vessels via Broadcast
Notice to Mariners on VHF channel 16
and 13. Vessels that have a moving
security zone in place around them will
display the international signal flag or
pennant number five.

(e) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

Dated: December 28, 2009.

M.E. Woodring,

Captain, U.S. Coast Guard, Captain of the
Port Houston-Galveston.

[FR Doc. 2010-3832 Filed 2—-24-10; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2009-0501]
RIN 1625-AA87

Security Zones; Brazos River,
Freeport, TX

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has
established four permanent security
zones in the Brazos River in Freeport,
Texas. These security zones are being
put in place to protect vessels,
waterfront facilities, and surrounding
areas from destruction, loss, or injury
caused by terrorism, sabotage,
subversive acts, accidents, or incidents
of a similar nature. Entry into these
zones is prohibited except by
permission of the Captain of the Port
Houston-Galveston.

DATES: This rule is effective March 29,
2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2009-0501 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2009-0501 in the “Keyword” box, and
then clicking “Search.” This material is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lieutenant junior grade Margaret
Brown, Coast Guard Sector Houston-
Galveston; telephone (713) 678-9001, e-
mail margaret.a.brown@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On November 24, 2009 we published
a notice of proposed rulemaking
(NPRM) entitled Security Zones; Brazos
River, Freeport, TX in the Federal
Register (74 FR 61305). We received no
comments on the proposed rule.

Background and Purpose

Heightened awareness of potential
terrorist acts requires enhanced security
of our ports, harbors, and vessels. To
enhance security, the Captain of the Port
Houston-Galveston has established four
permanent security zones within the
port of Freeport, TX.

These zones protect waterfront
facilities, persons, and vessels from
subversive or terrorist acts. Vessels
operating within the Captain of the Port
Houston-Galveston Zone are potential
targets of terrorist attacks, or potential
launch platforms for terrorist attacks on
other vessels, waterfront facilities, and
adjacent population centers. The zones
are in areas with a high concentration of
commercial facilities that are considered
critical to national security.

All vessels not exempted under 33
CFR 165.814(c) desiring to enter this
zone are required to obtain express
permission from the Captain of the Port
Houston-Galveston or his designated
representative prior to entry. This rule
is not designed to restrict access to
vessels engaged, or assisting in
commerce with waterfront facilities
within the security zones, vessels
operated by port authorities, vessels
operated by waterfront facilities within
the security zones, and vessels operated
by Federal, State, county or municipal
agencies. By limiting access to this area
the Coast Guard reduces potential
methods of attack on vessels, waterfront
facilities, and adjacent population
centers located within the zones.

Discussion of Comments and Changes

We received no comments on the
proposed rule, published November 24,
2009. No public meeting was requested
and none was held. The Coast Guard is
implementing the rule as proposed,
without change.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
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Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The economic impact of this rule
is so minimal that a full Regulatory
Evaluation was unnecessary. The basis
of this finding is that the security zones
are not part of the Federal Channel. The
zones do not impede commercial traffic
to, from, or within the Port of Freeport.
Recreational and commercial fishing
vessels are to transit the Brazos River
within the Federal Channel.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule does not have a significant
economic impact on a substantial
number of small entities for the
following reason: This rule does not
interfere with any commercial vessel
traffic within the Old Brazos River.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule does not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing security zones.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
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m 2. Revise § 165.814(a)(5) to read as
follows: § 165.814 Security Zones;
Captain of the Port Houston-Galveston
Zone.

(a) *x ok *

(5) Freeport, Texas. (i) The Dow Barge
Canal, containing all waters of the Dow
Barge Canal north of a line drawn
between 28°56.81" N/095°18.33" W and
28°56.63"N/095°18.54" W (NAD 1983).

(ii) The Brazos Harbor, containing all
waters west of a line drawn between
28°56.45" N, 095°20.00" W, and
28°56.15” N, 095°20.00’ W (NAD 1983)
at its junction with the Old Brazos
River.

(iii) The Dow Chemical plant,
containing all waters of the Brazos Point
Turning Basin within 100’ of the north
shore and bounded on the east by the
longitude line drawn through 28°56.58”
N/095°18.64" W and on the west by the
longitude line drawn through 28°56.64’
N/095°19.13" W (NAD 1983).

(iv) The Seaway Teppco Facility,
containing all waters of the Brazos Port
Turning Basin bounded on the south by
the shore, the north by the Federal
Channel, on the east by the longitude
line running through 28°56.44" N,
095°18.83" W and 28°56.48" N
095°18.83” W and on the West by the
longitude line running through
28°56.12" N, 095°19.27” W and 28°56.11"
N, 095°19.34" W (NAD 1983).

(v) The Conoco Phillips Facility
docks, containing all waters within 100
of a line drawn from a point on shore
at Latitude 28°55.96" N, Longitude
095°19.77" W, extending west to a point
on shore at Latitude 28°56.19" N,
Longitude 095°20.07” W (NAD 1983).

* * * * *

Dated: January 7, 2010.
M.E. Woodring,

Captain, U.S. Coast Guard, Captain of the
Port Houston-Galveston.

[FR Doc. 2010-3814 Filed 2—24—-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0871; FRL-9116-1]
Approval and Promulgation of Air
Quality Implementation Plans; Virginia;

Revisions to the Definition of Volatile
Organic Compound and Other Terms

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the

Virginia State Implementation Plan
(SIP). The revisions amend the wording
of 22 definitions, including the
definition of Volatile Organic
Compound (VOC). EPA is approving
these revisions to Virginia’s definitions
in accordance with the requirements of
the Clean Air Act (CAA).

DATES: This rule is effective on April 26,
2010 without further notice, unless EPA
receives adverse written comment by
March 29, 2010. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0871 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: frankford.harold@epa.gov.

C. Mail: EPA-R03-0OAR~-2009-0871,
Harold A. Frankford, Air Protection
Division, Mailcode 3AP00, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009—
0871. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “anonymous access” system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM

you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford, (215) 814—2108, or
by e-mail at frankford.harold@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On October 6, 2009, the
Commonwealth of Virginia submitted a
formal revision to its State
Implementation Plan (SIP). The SIP
revision consists of amendments to 22
definitions listed in 9VAC5 Chapter 10
(General Definitions), Regulation 5—10—
20 (Terms defined). The amended terms
are:

Ambient air quality standard, Criteria
pollutant, Dispersion technique,
Emission limitation, Emission standard,
Excessive concentration, Federal Clean
Air Act, Federally enforceable, Good
engineering practice, Initial emission
test, Initial performance test, Public
hearing, Reference method, Regulations
for the Control and Abatement of Air
Pollution, Reid vapor pressure, Run,
Standard of performance, State
enforceable, These regulations, True
vapor pressure, Vapor pressure, and
Volatile organic compound.

II. Summary of SIP Revision

Virginia amended the definition of
“Volatile organic compound” to add the
organic compound (1)1,1,1,2,2,3,4,5,5,5-
decafluoro-3-methoxy-4-
trifluoromethyl-pentane (HFE-7300) to
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the list of excluded compounds. The
exclusion of this compound is
consistent with the list of excluded
compounds found in EPA’s definition of
“Volatile organic compounds (VOC)” at
40 CFR 51.100(s)(1).

Virginia amended the 21 additional
terms to be consistent with the format
of Commonwealth regulations as
prescribed by the Commonwealth’s
Registrar of Regulations. The
amendments are administrative in
nature and do not alter the meaning or
intent of these defined terms.

III. General Information Pertaining to
Submittals From the Commonwealth of
Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information “required
by law,” including documents and
information “required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce Federally
authorized environmental programs in a

manner that is no less stringent than
their Federal counterparts * * *.” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since “no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving the amendments to
Virginia Regulation 9VAC5-10-20
(Terms defined) as a revision to the
Virginia State Implementation Plan.
EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment.

However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are

filed. This rule will be effective on April
26, 2010 without further notice unless
EPA receives adverse comment by
March 29, 2010. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
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be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other

States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 26, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the

revision to the Virginia SIP may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: February 1, 2010.

William C. Early,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by revising the sixth
entry for 5-10-20 to read as follows:

required information to the U.S. Senate, proposed rulemaking. This action to §52.2420 Identification of plan.
the U.S. House of Representatives, and  approve 22 amended terms in Virginia’s * * * * *
the Comptroller General of the United General Definitions regulation as a (c)* * =

State State

citation Title/subject effective EPA approval date Explanation [former SIP citation]

date
9 VAC 5, General Definitions [Part 1]
Chapter 10.

5-10-20 ........ Terms Defined 4/2/09 2/25/10 [Insert page num- Revised definitions of Ambient air quality standard,

ber where the docu-
ment begins).

Criteria pollutant, Dispersion technique, Emission
limitation, Emission standard, Excessive con-
centration, Federal Clean Air Act, Federally en-
forceable, Good engineering practice, Initial
emission test, Initial performance test, Public
hearing, Reference method, Regulations for the
Control and Abatement of Air Pollution, Reid
vapor pressure, Run, Standard of performance,
State enforceable, These regulations, True vapor
pressure, Vapor pressure, and Volatile organic
compound.
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[FR Doc. 2010-3509 Filed 2—-24-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2004-OH-0004; FRL-
9107-4]

Approval and Promulgation of
Implementation Plans; Ohio New
Source Review Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving revisions to
the prevention of significant
deterioration (PSD) and nonattainment
new source review (NSR) construction
permit programs to the Ohio State
Implementation Plan (SIP) based on the
State’s November 15, 2005, letter. The
Ohio Environmental Protection Agency
(OEPA) is seeking approval of its rules
to implement the NSR Reform
provisions that were not vacated by the
United States Court of Appeals for the
District of Columbia (DC Circuit) in New
York v. EPA. EPA proposed approval of
these rules on May 11, 2005 and
received adverse comments. In this
action, EPA responds to these comments
and announces EPA’s final rulemaking
action. This action affects major
stationary sources in Ohio that are
subject to or potentially subject to the
PSD and NSR construction permit
programs.

DATES: This final rule is effective on
March 29, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2004—OH-0004. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that

you telephone Genevieve Damico,
Environmental Engineer, at (312) 353—
4761 before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Genevieve Damico, Environmental
Engineer, Air Permit Section, Air
Programs Branch (AR-18]), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Illinois 60604, (312) 353—4761,
damico.genevieve@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What Is Being Addressed by This
Document?

II. What Sections of Ohio’s Rules Are We
Approving in Today’s Action?

III. How Has This Rulemaking Been Affected
by the June 24, 2005 DC Circuit Court of
Appeals?

IV. What Are EPA’s Responses to Adverse
Comments?

V. What Action Is EPA Taking Today?

VI. Statutory and Executive Order Review

I. What Is Being Addressed by This
Document?

We are partially approving revisions
to the PSD and nonattainment NSR
construction permit programs of the
State of Ohio. EPA fully approved
Ohio’s nonattainment NSR program on
January 10, 2003 (68 FR 1366). EPA
fully approved Ohio’s PSD program on
January 22, 2003 (68 FR 2909).

On December 31, 2002, EPA
published revisions to the Federal PSD
and NSR regulations in 40 CFR Parts 51
and 52 (67 FR 80186). These revisions
are commonly referred to as “NSR
Reform” regulations and became
effective on March 3, 2003. These
regulatory revisions include provisions
for baseline emissions determinations,
actual-to-future actual methodology,
plantwide applicability limits (PALSs),
clean units, and pollution control
projects (PCPs). As stated in the
December 31, 2002, EPA rulemaking,
State and local permitting agencies must
adopt and submit revisions to their part
51 permitting programs implementing
the minimum program elements of that
rulemaking no later than January 2,
2006 (67 FR 80240). OEPA submitted
these regulatory revisions for parallel
processing on September 14, 2004,
which was prior to final adoption of the
State rules. Ohio adopted the final rules
on October 28, 2004. EPA proposed
conditional approval of these rules on
May 11, 2005 (70 FR 24734). On June
24, 2005, the United States Court of
Appeals for the District of Columbia
Circuit issued its ruling on challenges to
the December 2002 NSR reform
revisions. New York v. EPA, 413 F.3d 3

(DC Cir. 2005). Although the court did
uphold most of EPA’s rules, it vacated
both the clean unit and the PCP
provisions. As a result of this court
ruling, OEPA submitted a letter to EPA
on November 15, 2005, amending its
request for approval of Ohio’s rule.
Specifically, Ohio withdrew its request
for approval of the clean units and PCP
portions of the Ohio rules.

II. What Sections of Ohio’s Rules Are
We Approving in Today’s Action?

Ohio Administrative Code (OAC) 3745—
31-01 Definitions

Definitions Unchanged From Proposal

In accordance with the May 11, 2005
proposal, EPA is approving the
definitions for actual emissions, actuals
PAL, baseline actual emissions, baseline
concentration, best available control
technology, continuous emission
monitoring system, continuous
emissions rate monitoring system,
continuous parameter monitoring
system, emission unit, lowest
achievable emission rate, major source
baseline date, major stationary source,
minor source baseline, new source
review project, nonattainment or
nonattaiment area, nonattainment new
source review permit, PAL allowable
emissions, PAL effective date, PAL
effective period, PAL major emissions
unit, PAL major modification, PAL
permit, PAL pollutant, PAL significant
emissions unit, PAL small emissions
unit, particulate matter, particulate
matter emissions, plantwide
applicability limit, PM10, PM10
emissions, total suspended particulate,
pollution prevention, predictive
emissions monitoring system,
prevention of significant deterioration
increment, prevention of significant
deterioration permit, projected actual
emission, regulated NSR pollutant,
replacement unit, representative actual
annual emissions, significant emissions
increase, and stationary source in OAC
3745-31-01(C), (D), (0O), (Q), (S), (EE),
(FF), (GG), (MM), (FFF), (J]]), (KKK),
(NNN), (UUU), (VVV), (WWW), (CCCC),
(DDDD), (EEEE), (FFFF), (GGGG),
(HHHH), (1110), (J)7)), (KKKK), (LLLL),
(MMMM), (0000, (PPPP), (QQQQ),
(UUUUU), (SSSS), (VVVV), (WWWW),
(XXXX), (2Zz27), (DDDDD), (EEEEE),
(KKKKK), (LLLLL), and (PPPPP)
respectively. EPA is also approving the
definitions in OAC 3745-31-01, the
non-40 CFR 51.166 and 51.165
definitions in OAC 3745-31-01 (E), (]),
M), (X), (7). (QQ), (DDD), (EEE), (XXX),
(HHHHH), and (XXXXX) and the minor
revisions to the definitions for “available
information”, “baseline area”, “baseline
concentration”, “best available
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technology”, “Clean Air Act”, “Clean
Coal Technology”, “Clean Coal
Technology Demonstration Project”,
“Construction”, “facility”, “non-methane
organic compound”, “Non-road engine”,
and “Temporary clean coal
demonstration project”, in accordance
with the May 11, 2005 proposal.

In a November 15, 2005 letter, OEPA
withdrew its request for approval of the
definitions for “clean unit” and “PCP”
found in OAC 3745-31-01(Y) and OAC
3745-31-01(RRRR) respectively. EPA
does not approve these definitions into
the SIP.

Definition of Major Modification

In the November 15, 2005 letter,
OEPA withdrew its request for approval
into the SIP of the emission test for NSR
projects that involve clean units and
exclusion of a PCP from a physical
change or change in the method of
operation from the definition of major
modification found in OAC 3745-31—
01(I1I)(4)(c) and (5)(h) respectively.
OEPA also withdrew the phrase “3745—
31-31 and” from the comment in OAC
3745-31-01(III)(2) and the sentence “For
example, if a NSR project involves both
an existing emissions unit and a clean
unit, the projected increase is
determined by summing the values
determined using the method specified
in paragraph (III)(4)(a) of this rule for
the existing unit and using the method
specified in paragraph (III)(4)(c) of this
rule for the clean unit.” from OAC 3745—
31-01(III)(4)(d). EPA is approving the
definition of “major modification” in
OAC 3745-31-01(I1I) with the exception
of the portions withdrawn by OEPA in
the November 15, 2005 letter.

Definition of Net Emissions Increase

In the November 15, 2005 letter,
OEPA withdrew its request for approval
of the exemption of increases or
decreases in clean units from the
determination of a net emissions
increase and the requirements for
credibility of decreases in emissions
from clean units and PCPs when
determining a net emissions increase
found in OAC 3745-31-01(SSS)(3)(d)
and OAC 3745-31-01(SSS)(3)(f)(iv)
respectively. EPA is approving into the
SIP the definition of “net emissions
increase” in OAC 3745-31-01(SSS) with
the exception of the portions withdrawn
by OEPA in the November 15, 2005
letter.

Incorporation by Reference

In the November 15, 2005 letter,
OEPA withdrew its request for approval
into the SIP the reference to 68 FR
61276, October 27, 2003 in OAC 3745—
31-01(ZZ777)(2)(h). This is a reference

to the vacated equipment replacement
provisions (ERP). Ohio’s rules do not
contain any implementing language for
the ERP. OEPA committed in its
November 15, 2005 letter to remove the
reference to the ERP by June 2006. EPA
is approving OAC 3745-31-01(ZZZZZ)
with the exception of the reference to 68
FR 61276, October 27, 2003 in OAC
3745-31-01(ZZZ.Z7)(2)(h).

OAC 3745-31-09: Air Permit To Install
Completeness Determinations, Public
Participation and Public Notice

EPA is approving OAC 3745-31-09 as
proposed on May 11, 2005.

OAC 3745-31-10 Air Stationary
Source Obligations

In the November 15, 2005 letter,
OEPA withdrew its request for approval
of the phrase “3745-31-30 to” from
OAC 3745—-31-10(B) and the phrase “at
a clean unit or” from OAC 3745-31-
10(C). EPA is approving OAC 3745-31—
10 into the SIP with the exceptions of
these two phrases.

OAC 3745-31-10(C) specifies record
keeping and reporting requirements for
sources that elect to use the actual-to-
projected-actual emission test and
where there is a reasonable possibility
that a project may result in a significant
net emissions increase. In 2005, in New
York v. EPA, the DC Circuit Court
remanded to EPA this provision of the
Federal rule (40 CFR 52.21(r)(6))
because “EPA has failed to explain how
it can ensure NSR compliance without
the relevant data” in the circumstances
where a facility concludes that a
significant emissions increase is not a
reasonably possible. 413 F.3d at 35-36.
As stated in the November 15, 2005
letter, OEPA believes its rules addressed
the court’s decision remanding the
record keeping and reporting
requirements when there is not
“reasonable possibility” of a significant
emissions increase. Ohio incorporated a
requirement that all facilities “where the
sum of the Federally enforceable
potential to emit of the new or modified
emissions units associated with the NSR
project prior to the issuance of the NSR
project’s [minor NSR] permit-to-install
is greater than any one of the significant
levels found in the significant definition
of rule 3745-31-01 of the
Administrative Code” must record and
submit the documents required under
the original rule regardless of a
reasonable possibility determination.

EPA promulgated regulations to
clarify the “reasonable possibility”
record keeping and reporting standard
of the 2002 NSR reform rules on
December 21, 2007 (72 FR 72607). EPA’s
rules allow permitting authorities three

years to incorporate these changes. Ohio
has three years to change OAC 3745—
31-10 to meet the requirements of the
December 21, 2007 rulemaking.

OAC 3745-31-13 Attainment
Provisions—Review of Major Stationary
Sources and Major Modifications,
Stationary Source Applicability and
Exemptions

EPA is approving OAC 3745-31-13 as
proposed on May 11, 2005.

OAC 3745-31-15 Attainment
Provisions—Control Technology Review

EPA is approving OAC 3745-31-15 as
proposed on May 11, 2005.

OAC 3745-31-21
Provisions

EPA is approving OAC 3745-31-21 as
proposed on May 11, 2005.

OAC 3745-31-22 Nonattainment
Provisions—Conditions for Approval

In the November 15, 2005 letter,
OEPA withdrew its request for approval
for the exclusion of clean unit or PCP
emission reductions from use in
determining emissions offsets found in
OAC 3745-31-22(A)(3)(e) and (A)(3)(f).
EPA is approving OAC 3745-31-22
with the exception of OAC 3745-31—
22(A)(3)(e) and (A)(3)(D).

OAC 3745-31-24 Nonattainment
Provisions—Baseline for Determining
Credit for Emission and Air Quality
Offsets

EPA is approving OAC 3745—-31-24 as
proposed on May 11, 2005.

OAC 3745-31-26 Nonattainment
Provisions—Offset Ratio Requirements

EPA is approving OAC 3745-31-26 as
proposed on May 11, 2005.

OAC 3745-31-30 Clean Units

In the November 15, 2005 letter,
OEPA withdrew its request for approval
for OAC 3745-31-30 in its entirety. By
removing OAC 3745-31-30 from the
request for approval and its rules, the
portions of OAC 3745-31 which were
the basis for proposing conditional
approval in the May 11, 2005 Federal
Register are no longer under
consideration by EPA. EPA is not
approving OAC 3745-31-30 into the
SIP.

OAC 3745-31-31
Project

In the November 15, 2005 letter,
OEPA withdrew its request for approval
for OAC 3745-31-31 in its entirety. EPA
is not approving OAC 3745-31-31 into
the SIP.

Nonattainment

Pollution Control
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OAC 3745-31-32 Plantwide
Applicability Limit (PAL)

EPA is approving OAC 3745-31-32 as
proposed on May 11, 2005.

III. How Has This Rulemaking Been
Affected by the June 24, 2005 DC
Circuit Court of Appeals?

On June 24, 2005, the United States
Court of Appeals for the District of
Columbia Circuit issued its ruling on
challenges to the December 2002 NSR
reform revisions. New York v. EPA, 413
F.3d 3 (DC Cir. 2005). Although the
Court did uphold most of EPA’s rules,
it vacated both the clean unit and the
PCP provisions. As a result of this court
ruling, OEPA submitted a letter to EPA
on November 15, 2005, amending its
request for approval of Ohio’s rule.
Specifically, Ohio withdrew its request
for approval of the clean unit and PCP
portions of the Ohio rules. By removing
the clean unit provisions from the
request for approval and its rules, the
portions of OAC 3745-31 which were
the basis for proposing conditional
approval in the May 11, 2005 Federal
Register are no longer under
consideration by EPA. Therefore, the
basis for proposing conditional approval
instead of approval is no longer present.
EPA is instead partially approving
Ohio’s rules in this action with no
conditions.

IV. What Are EPA’s Responses to
Adverse Comments?

EPA received comments in support of
Ohio’s rules, as well as adverse
comments. Several commenters
provided comments on the May 11,
2005 proposal prior to the June 24, 2005
court ruling. Therefore, the comments
do not reflect the DC Circuit Court
decision. This final action takes into
consideration the court’s ruling on the
Federal NSR reform regulations.
Therefore, Ohio’s approved SIP is
consistent with the Federal NSR reform
regulations. This action discusses three
significant adverse comments. However,
EPA responds to all adverse comments
in three documents that can be found in
the docket for this action. These
documents are: Response to Comments
of the National Resources Defense
Council to EPA’s Proposed Rule to
Conditionally Approve Ohio’s Changes
to Its New Source Review Rules,
Response to the State of Vermont’s
Comments, and Response to Comments
of the Ohio Environmental Council to
EPA’s Proposed Rule to Conditionally
Approve Ohio’s Changes to its New
Source Review Rules.

A. Provisions in Ohio’s Submission
Cause the State’s Revised Plan To
Interfere With Applicable Requirements
Concerning Attainment and Reasonable
Further Progress

Commenters express concern that the
EPA has never made, or even proposed
to make, a finding that revising Ohio’s
permit provisions so that they track the
non-vacated provisions of the 2002 rules
“would not interfere with attainment or
other applicable requirements.”
Commenters state that neither Ohio nor
EPA has analyzed the particular impact
of each part of the rule, much less the
particular impact that each part’s
adoption by Ohio would have on that
State’s compliance with the
requirements that it provide for
attainment, prohibit emissions that
interfere with attainment or
maintenance of the National Ambient
Air Quality Standards (NAAQS), and
require reasonable further progress
toward expeditious attainment.
Therefore, commenters believe that
finalizing the EPA rulemaking proposal
at issue here would violate section
110(1) of the Clean Air Act (CAA).

EPA responds that Section 110(1) of
the CAA states that “[t|he Administrator
shall not approve a revision of a plan if
the revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress * * * or any other applicable
requirement of this chapter.” 42 U.S.C.
7410(1).

In “Approval and Promulgation of
Implementation Plans; NSR; State of
Nevada, Clark County Department of Air
Quality and Environmental
Management”, 69 FR 54006 (Sept. 7,
2004), EPA stated that section 110(1)
does not preclude SIP relaxations. EPA
stated that Section 110(l) only requires
that the “relaxations not interfere with
specified requirements of the CAA
including requirements for attainment
and reasonable further progress”, and
that therefore, a State can relax its SIP
provisions if it is able to show that it can
“attain or maintain the NAAQS and
meet any applicable reasonable further
progress goals or other specific
requirements.” 69 FR 54011-12.

The Ohio Proposed NSR Reform Rules
track the Federal NSR Reform Rules,
and EPA previously determined that the
implementation of the Federal NSR
Reform Rules will be environmentally
beneficial. (See 68 FR 44620 and 63021).
EPA’s Supplemental Analysis for the
Federal NSR Reform Rules estimated
that there are likely to be reductions in
emissions of volatile organic
compounds (VOC) due to the use of
PALs. Using the same methodology

used in the Supplemental Analysis to
assess the emissions benefits of the
Ohio’s NSR Reform Rules in Ohio as
EPA used to assess the benefits
nationally, we conclude that the PAL
option would result in a net reduction
of VOC emissions.

It is more difficult to assess the
environmental impacts of the actual-to-
projected-actual test and the “2 in 10”
baseline provisions. The Supplemental
Analysis determined that there is a
slight national environmental benefit
brought about by these NSR reform
provisions. However, in Ohio, sources
undergoing construction which are not
subject to the best available control
technology or lowest achievable
emission reduction NSR requirements
will need to comply with Ohio’s best
available technology provisions under
OAC 3745-31-05(A)(3).

Overall, we expect changes in air
quality as a result of implementing
PALs, the actual-to-projected-actual test,
and the “2 in 10” baseline provisions in
Ohio to be somewhere between neutral
and providing modest contribution to
reasonable further progress.
Accordingly, EPA determines that these
changes will not interfere with any
applicable requirement concerning
attainment and reasonable further
progress or any other applicable
requirement of the CAA.

B. Provisions in Ohio’s Submission
Cause the State’s Revised Plan To
Interfere With Applicable Requirements
Concerning Backsliding in
Nonattainment Areas.

Commenters expressed concern that
EPA’s approval will allow sources in
Ohio’s nonattainment areas to
“backslide” on more stringent pollution
control requirements contrary to section
193 of the CAA. Section 193 of the CAA
provides in part that: “No control
requirement in effect * * * before
November 15, 1990, in any area which
is a non-attainment area for any air
pollutant may be modified after
November 15, 1990, in any manner
unless the modification insures
equivalent or greater emission
reductions of such air pollutant.” 42
U.S.C. 7515. According to commenters,
Ohio has made no demonstration, and
EPA has proposed no finding, that the
modifications to Ohio’s NSR rules
ensure “equivalent or greater emissions
reductions.” Moreover, commenters
state, Ohio cannot make a
demonstration of equivalency, and EPA
cannot make such a finding. Because,
far from ensuring “equivalent or greater
emission reductions” than Ohio’s
preexisting permit provisions, the
modifications ensure that emissions will
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not be reduced as much as under the
preexisting rules. In fact, commenters
believe, the modifications allow
emissions to increase in Ohio’s
nonattainment areas.

EPA responds that assuming that
section 193 applies to NSR, section 193
does not require additional emission
reductions before this SIP revision is
approved. As of November 15, 1990, the
approved SIP did not contain a major
source NSR program consistent with the
requirements of the CAA, which
requires offsets for construction of major
sources or major modifications in
nonattainment areas. The SIP in effect
on November 15, 1990 did include a
preconstruction permitting program, but
that program did not require offsets for
any sources. Under Ohio’s new rules,
major sources are subject to permitting
requirements that are consistent with
current CAA requirements (while minor
sources remain subject to the 1990
permitting program). This SIP revision
affects only the major source permitting
program.

Thus, assuming that section 193
applies in some fashion to the
permitting program in the SIP as of
November 15, 1990 as it applied to
major sources, that program did not
achieve any “emission reductions” from
major sources because it did not require
offsets for any sources. It follows that if
there were no emission reductions
generated by the 1990 permitting
program, then the section 193
requirement to provide “equivalent or
greater emission reductions” of any air
pollutant as part of this SIP revision
would be satisfied with no additional
reductions. Furthermore, for the reasons
discussed above with respect to Section
110(1), EPA has found that the net effect
of these changes will be neutral or
environmentally beneficial.

C. Ohio’s Incorporation of EPA’s 2003
New Source Review Rule by Reference

Commenters express concern that
EPA’s May 11, 2005, action appears to
propose to approve Ohio provisions that
incorporate by reference an EPA rule
that has been stayed by order of the DC
Circuit, as well as a second EPA rule—
a related Federal implementation plan
rule—that the agency has acknowledged
to be stayed by virtue of the same DC
Circuit order. If EPA approves those
provisions, the action will be a violation
of the DC Circuit’s order. Additionally,
the action will exceed EPA’s authority
under section 110(k)(3) of the CAA
while violating sections 110(1) and 193.

EPA responds that in a November 15,
2005 letter, OEPA withdrew its request
for approval of the phrase “68 FR 61276,
Oct. 27, 2003:” in OAC 3745-31-01

(22Z777Z)(2)(h). EPA is not approving
this section into the SIP. Furthermore,
in the November 15, 2005 letter, OEPA
commits to strike this phrase during its
next five-year review which is expected
to be completed by June 2006.

V. What Action Is EPA Taking Today?

EPA is partially approving revisions
to Ohio’s permit to install provisions,
which were submitted by Ohio to EPA
on September 14, 2004. These revisions
meet the minimum program
requirements of the December 31, 2002
EPA NSR Reform rulemaking. As
requested by OEPA’s November 15,
2005 letter, EPA is not taking action on
the provisions of Ohio’s rule relating to
clean units, PCP, and ERP. Furthermore,
OEPA has removed the respective clean
unit, PCP and ERP provisions from its
rules.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 26, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
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matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 21, 2010.
Walter W. Kovalick Jr.,
Acting Regional Administrator, Region 5.
m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart K—Ohio

m 2. Section 52.1870 is amended by
adding paragraph (c)(145) to read as
follows:

§52.1870 Identification of plan.
* * * * *
(C) * *x %

(145) On September 14, 2004, Ohio
submitted modifications to its
Prevention of Significant Deterioration
and nonattainment New Source Review
rules as a revision to the State
implementation plan.

(i) Incorporation by reference.

(A) Ohio Administrative Code Rule
3745-31-01, Definitions: (C), (D), (E),
(0, M), (N), (0), (P), (Q), (S), (T), (U),

v ) ( ) (X) (DD), (EE), (FF), (GG), (J]),
M , (QQ), (DDD), (EEE), (FFF),
UH ), (KKK) (NNN) (UUU] (VVV),
(WWW), (XXX), (YYY), (ZZZ), (CCCC),
(DDDD), (EEEE), (FFFF), (GGGG),
(HHHH), (I111), (JJ]]), (KKKK), (LLLL),
(MMMM), (0000), (PPPP), (QQQQ),
(SSSS), (VVVV), (WWWW), (XXXX),
(zZz7), (DDDDD), (EEEEE), (HHHHH),
(KKKKK), (LLLLL), (PPPPP), (QQQQQ),
(UUUUU), and (XXXXX), adopted on
October 18, 2004, effective October 28,
2004.

(B) Ohio Administrative Code Rules
3745-31-01, Definitions: (IIT) and (SSS),
3745-31-10 “Air Stationary Source
Obligations.”, and 3745—31-22
“Nonattainment Provisions—Conditions
for Approval”, adopted on October 18,
2004, effective October 28, 2004 and
revised by the November 15, 2005 letter
from Joseph P. Koncelik to Thomas
Skinner. This letter, included as
Additional material in paragraph
(145)(i1)(B) below, removes references to
the Pollution Control Project (PCP) and
Clean Unit provisions vacated by a June
24, 2005 DC Circuit Court of Appeals
decision.

(C) Ohio Administrative Code Rules
3745-31-09 “Air permit to install
completeness determinations, public
participation and public notice.”, 3745—
31-13 “Attainment provisions—review
of major stationary sources and major
modifications, stationary source

applicability and exemptions.”, 3745—
31-15 “Attainment provisions—Control
Technology Review.”, 3745-31-21
“Nonattainment provisions—review of
major stationary sources and major
modifications—stationary source
applicability and exemptions.”, 3745—
31-24 “Non-attainment Provisions—
Baseline for Determining Credit for
Emission and Air Quality Offsets.”,
3745-31-26 “Nonattainment
Provisions—Offset Ratio
Requirements.”, and 3745-31-32
“Plantwide applicability limit (PAL).”,
adopted on October 18, 2004, effective
October 28, 2004.

(D) October 18, 2004, “Director’s Final
Findings and Orders”, signed by
Christopher Jones, Director, Ohio
Environmental Protection Agency,
adopting rules 3745-31-01, 3745-31—
09, 3745-31-10, 3745-31-13, 3745-31—
15, 3745-31-21, 3745-31-22, 3745-31—
24, 3745-31-26, 3745-31-30, 3745-31—
31, and 3745-31-32.

(ii) Additional material.

(A) Ohio Administrative Code Rule
3745-31-01, Definitions: (ZZZZZ)
adopted on October 18, 2004, effective
October 28, 2004.

(B) Letter dated November 15, 2005,
from Ohio EPA Director Joseph P.
Koncelik to Regional Administrator
Thomas Skinner, titled Request for
Approval of Ohio Administrative Code
(“OAC”) Chapter 3745—-31 NSR Reform
Rule Changes into the State
Implementation Plan (“SIP”).

* * * * *
[FR Doc. 2010-3831 Filed 2—-24-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0213; FRL-8813-8]
1,2,3-Propanetriol, Homopolymer

Diisooctadecanoate; Exemption from
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of 1,2,3-
propanetriol, homopolymer
diisooctadecanoate, herein referred to as
triglycerol diisostearate, when used as
an inert ingredient (emulsifier) when
applied to animals. Valent Biosciences
Corporation submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
exemption from the requirement of a

tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of
triglycerol diisostearate.

DATES: This regulation is effective
February 25, 2010. Objections and
requests for hearings must be received
on or before April 26, 2010, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0213. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Fertich, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 347—-8560; e-mail address:
fertich.elizabeth@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
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affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR cite at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0213 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 26, 2010.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2009-0213, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket

Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of May 6, 2009
(74 FR 20947) (FRL-8412-7), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, announcing
the filing of a pesticide petition (PP
8E7354) by Valent Biosciences
Corporation, 870 Technology Way,
Libertyville, IL 60048. The petition
requested that 40 CFR 180.930 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of 1,2,3-propanetriol,
homopolymer diisooctadecanoate,
herein referred to as triglycerol
diisostearate. That notice included a
summary of the petition prepared by the
petitioner. There were no comments
received in response to the notice of
filing.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of

ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
triglycerol diisostearate are discussed in
this unit.

The Agency has determined that
triglycerol diisostearate is represented
by the group of chemicals known as
polyglycerol esters of fatty acids. Where
specific information on triglycerol
diisostearate is not available,
information on polyglycerol esters of
fatty acids is used to assess toxicity.

The polyglycerol esters of fatty acids
represent a large group of closely related
compounds with complex
compositions. The individual
components are found as normal
constituents of the human diet, i.e.
glycerol, glycerol mono-, di- and tri-fatty
acid esters and individual fatty acids.
Hydrolysis by enzymes or gastric juices
to form esters and carbon dioxide is the
main pathway for metabolic degradation
for polyglycerol esters of fatty acids.

Acute toxicity studies conducted with
polyglycerol esters of fatty acids in rats
and rabbits show no adverse effects at
doses up to 29 grams/kilogram (g/kg)
body weight. Repeated dose testing in
rats over 5 days did not result in any
deaths at doses up to 10 g/kg body
weight..

In a short-term study, rats were
maintained on 9% polyglycerol ester
(equivalent to 4,500 milligrams/
kilogram/day (mg/kg/day)) and 1%
ground-nut oil for 17 weeks. No
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systemic toxicity was observed in the
study. There were also no adverse
effects noted in a study where rats were
maintained on a diet of 10%
polyglycerol ester (equivalent to 5,000
mg/kg/day) for 90 days. In a third study,
rats were fed a diet containing 15%
polyglycerol ester (equivalent to 7,500
mg/kg/day) of fatty acids for 5 weeks.
No adverse effects were reported during
this study.

In a long-term study, mice were fed a
diet of either 5% polyglycerol ester
(equivalent to 2,500 mg/kg/day) or
ground-nut oil for 80 weeks. All animals
survived the study and no adverse
effects were reported on body weight,
food consumption or peripheral blood
picture. Microscopic examination of all
major organs showed nothing
remarkable. Similar results were
exhibited in a study with rats fed the
same diet for 2 years. In a third study,
mice were maintained on a diet of 1%
polyglycerol ester (equivalent to 500
mg/kg/day) for 15.5 months. There were
no adverse effects noted in this study.

In a reproductive study, rats were fed
a diet containing 1.5% polyglycerol
ester (equivalent to 750 mg/kg/day) for
three generations. There were no
significant effects on fertility or
reproductive performance during the
first year. There were also no consistent,
compound-related abnormalities noted
after gross and histological examination
of the third generation.

No carcinogenicity studies are
available on triglycerol diisostearate,
however, there was no systemic toxicity
observed in mice and rats at doses up
to 2,500 mg/kg/day for 80 weeks and 2
years, respectively.

No neurotoxicity studies are available
in the database; however, there was no
systemic toxicity in mice and rats at
doses up to 2,500 mg/kg/day during
prolonged exposure.

No mutagenicity studies are available,
however, polyglycerol esters of fatty
acids are normal constituents in the
diet. Therefore, there is no concern for
mutagenic effects.

V. Aggregate Exposures

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly

demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

The primary route of exposure to
triglycerol diisostearate from its use as
an inert ingredient in pesticide products
would most likely be through
consumption of food to which pesticide
products containing it have been
applied, and possibly through drinking
water (from runoff).

In addition to pesticide use,
triglycerol diisostearate has reported
uses in personal care products, such as
lipstick, lip gloss, sunscreen, makeup,
skin cream and cleanser. There is a
potential exposure via dermal and
inhalation routes based on its use
pattern in personal care products.

No hazard was identified for the acute
and chronic dietary assessment (food
and drinking water), or for the short-,
intermediate-, and long-term residential
assessments, and therefore no aggregate
risk assessments were performed.

VI. Cumulative Effects

Section 408(b)(2)(D)(v) of FFFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticide ingredients for
which EPA has followed as cumulative
risk approach based on a common
mechanism of toxicity, EPA has not
made a common mechanism of toxicity
finding as to triglycerol diisostearate
and any other substances and,
triglycerol diisostearate does not appear
to produce a toxic metabolite produced
by other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that triglycerol
diisostearate has a common mechanism
of toxicity with other substances. For
information regarding EPA’s efforts to

determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

VII. Safety Factor for Infants and
Children

Section 408 of the FFDCA provides
that EPA shall apply an additional
tenfold (10X) margin of safety for infants
and children in the case of threshold
effects to account for prenatal and
postnatal toxicity and the completeness
of the database on toxicity and exposure
unless EPA determines that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X or uses a different
additional safety factor when reliable
data to EPA supports the choice of a
different factor.

The Agency has determined that
triglycerol diisostearate is represented
by the group of chemicals known as
polyglycerol esters of fatty acids. Where
specific information on triglycerol
diisostearate is not available,
information on polyglycerol esters of
fatty acids is used to assess toxicity. The
toxicity database is sufficient for
polyglycerol esters of fatty acids and
potential exposure is adequately
characterized given the low toxicity of
the chemical. In terms of hazard, there
are low concerns and no residual
uncertainties regarding prenatal and/or
postnatal toxicity. Polyglycerol esters of
fatty acids have low subchronic and
chronic toxicity. There was no systemic
toxicity in mice and rats at very high
doses for 80 weeks and 2 years
respectively. In a reproductive study
with rats, there were no significant
effects on fertility or reproductive
performance for three generations.
There were also no consistent,
compound-related abnormalities noted
after gross and histological examination
of the third generation. No neurotoxicity
studies are available, but there were no
signs of neurological effects observed in
the database at high doses. Therefore,
the Agency concluded that the
developmental neurotoxicity study is
not required. No immunotoxicity study
is available, however, no systemic
toxicity was observed in mice and rats
at high doses. In addition, no hazard has
been identified following exposure to
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triglycerol diisostearate. Based on this
information, there is no concern at this
time for increased sensitivity to infants
and children to triglycerol diisostearate
when used as an inert ingredient in
pesticide formulations and a safety
factor analysis has not been used to
assess risk. For the same reason, EPA
has determined that an additional safety
factor is not needed to protect the safety
of infants and children.

VIIIL. Determination of Safety

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be demonstrated that
the risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Residues of concern are not
anticipated from dietary exposure (food
and drinking water) or for residential
exposure from the use of triglycerol
diisostearate for the proposed use
pattern as an inert ingredient
(emulsifier) in pesticide formulations
applied to animals. A quantitative
dietary risk or residential risk
assessment was not performed since no
endpoint of concern was identified in
the database.

Taking into consideration all available
information on triglycerol diisostearate,
EPA concludes that there is a reasonable
certainty that no harm will result to the
general population or to infants and
children from aggregate exposure to
triglycerol diisostearate. Therefore, the
establishment of an exemption from the
requirement of a tolerance under 40 CFR
180.930 for residues of triglycerol
diisostearate when used as an inert
ingredient (emulsifier) in pesticide
formulations applied to animals can be
considered safe under section 408 of the
FFDCA.

IX. Other Considerations
A. Endocrine Disruptors

EPA is required under the Federal
Food, Drug, and Cosmetic Act (FFDCA),

as amended by FQPA, to develop a
screening program to determine whether
certain substances (including all
pesticide active and other ingredients)
“may have an effect in humans that is
similar to an effect produced by a
naturally occurring estrogen, or other
such endocrine effects as the
Administrator may designate.”
Following recommendations of its
Endocrine Disruptor and Testing
Advisory Committee (EDSTAC), EPA
determined that there was a scientific
basis for including, as part of the
program, the androgen and thyroid
hormone systems, in addition to the
estrogen hormone system. EPA also
adopted EDSTAC’s recommendation
that the Program include evaluations of
potential effects in wildlife. For
pesticide chemicals, EPA will use
FIFRA and, to the extent that effects in
wildlife may help determine whether a
substance may have an effect in
humans, FFDCA authority to require the
wildlife evaluations. As the science
develops and resources allow, screening
of additional hormone systems may be
added to the Endocrine Disruptor
Screening Program (EDSP).

When additional appropriate
screening and/or testing protocols being
considered under the Agency’s EDSP
have been developed, triglycerol
diisostearate may be subjected to further
screening and/or testing to better
characterize effects related to endocrine
disruption.

B. Analytical Method

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. International Tolerances

The Agency is not aware of any
country requiring a tolerance for
triglycerol diisostearate nor have any
CODEX Maximum Residue Levels
(MRLs) been established for any food
crops at this time.

X. Conclusions

Based on the information in this
preamble, EPA concludes that there is a
reasonable certainty of no harm from
aggregate exposure to residues of
triglycerol diisostearate. Accordingly,
EPA finds that exempting triglycerol
diisostearate from the requirement of a
tolerance will be safe.

XI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the

Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
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12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

XII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will

publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 19, 2010.
Meredith F. Laws,

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.930, the table is amended
by adding alphabetically the following
inert ingredient to read as follows:

§180.930 Inert ingredients applied to
animals; exemptions from the requirement
of a tolerance.

submit a report containing this rule and * * * * *
other required information to the U.S. Acting Director, Registration Division, Office
Senate, the U.S. House of of Pesticide Programs.
Representatives, and the Comptroller m Therefore, 40 CFR chapter I is
General of the United States prior to amended as follows:
Inert ingredients Limits Uses

1,2,3-Propanetriol, homopolymer diisooctadecanoate (CAS Reg. Emulsifier

No. 63705-03-3)

[FR Doc. 2010-3859 Filed 2—-24-10; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2008-0749; FRL-8799-4]

Trichoderma gamsii strain ICC 080;
Exemption from the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of the
Trichoderma gamsii strain ICC 080 on
all food/feed commodities when applied
preharvest in accordance with good
agricultural practices. Isagro, S.p.A.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of Trichoderma gamsii
strain ICC 080.

DATES: This regulation is effective
February 25, 2010. Objections and
requests for hearings must be received
on or before April 26, 2010, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0749. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Susanne Cerrelli, Biopesticides and
Pollution Prevention Division (7511P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8077; e-mail address:
cerrelli.susanne@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural

producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
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regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0749 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before April 26, 2010.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2008-0749, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

¢ Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of November
12, 2008 (73 FR 66897) (FRL-8368-8),
EPA issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 8F7327)
by Isagro, S.p.A., Via Caldera 21,
fabbricato D, la 3, 20153 Milano, Italy.
The petition requested that 40 CFR part
180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of Trichoderma
gamsii strain ICC 080 (originally
classified as Trichoderma viride).

The docket (EPA-HQ-OPP-2008—
0749) included a summary of the
petition prepared by the petitioner
Isagro, S.p.A.. An anonymous American
citizen commented that only zero

residue should be allowed and
expressed concern about toxic
chemicals found in the bodies of
Americans. Pursuant to its authority
under Federal Insecticide Fungicide,
and Rodenticide Act (FIFRA), the
Agency conducted a rigorous
assessment of Trichoderma gamsii
strain ICC 080 and concluded that it is
not expected to cause any unreasonable
adverse effects to human health or the
environment. The Agency is
establishing an exemption from the
requirement of a tolerance for this active
ingredient, as neither toxicity nor
pathogenicity were observed for this
active ingredient in submitted
laboratory studies.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B) of FFDCA, in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in section
408(b)(2)(C) of FFDCA, which require
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . ..”
Additionally, section 408(b)(2)(D) of
FFDCA requires that the Agency
consider “available information
concerning the cumulative effects of a
particular pesticide’s residues” and
“other substances that have a common
mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the

available scientific data and other
relevant information in support of this
action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

Trichoderma gamsii strain ICC 080
was isolated from a suppressive soil in
Sardinia, Italy. Trichoderma gamsii
strain ICC 080 is used for control of
many soil borne fungal plant pathogens
[i.e., Pythium species (spp.),
Phytophthora spp., Sclerotinia spp.,
Sclerotium spp., Thielaviopsis basicola,
Rhizoctonia spp., Verticillium spp].
Trichoderma gamsii strain ICC 080 acts
as a pathogen antagonist, colonizing in
soil and roots to compete with plant
pathogenic fungi for space and
nutrients. Moreover, Trichoderma
gamsii strain ICC 080 also attacks the
cell walls of pathogens with enzymes.

The Agency has reviewed
toxicological data on Trichoderma
gamsii strain ICC 080 that was
submitted by the manufacturer, Isagro,
S.p.A. in support of its petition for an
exemption from the requirement of a
tolerance for residues of Trichoderma
gamsii strain ICC 080.

EPA review of these studies indicated
that the active ingredient was not toxic
to test animals when administered via
the oral, intraperitoneal or pulmonary
routes of exposure. The active
ingredient was not infective or
pathogenic to test animals when
administered via the pulmonary route.
This pulmonary clearance is enough
evidence to demonstrate no infectivity.
No reports of hypersensitivity have been
recorded from personnel working with
this organism. Based on these data, the
Agency has concluded that there is a
reasonable certainty that no harm will
result from aggregate exposure to
residues of Trichoderma gamsii strain
ICC 080, including all anticipated
dietary exposures and all other
exposures for which there is reliable
information. Thus, under the standard
in FFDCA section 408(c)(2), an
exemption from the requirement for a
tolerance is appropriate.

Studies on the active ingredient
include the following.

An acceptable acute oral toxicity
study (MRID #47345801) was performed
on rats given a single oral dose of
Trichoderma gamsii (formerly known as
Trichoderma viride) strain ICC 080 of
(7.5 x 108 CFU/g) in 0.9% NaCl solution
at a dose of 2,000 milligrams/kilogram
(mg/kg) of body weight in a limit test.
The animals were observed for a period
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of up to 14 days. The oral LDs, for
males, females, and the combined test
animals were: Males >2,000 mg/kg of
body weight, females >2,000 mg/kg of
body weight, combined >2,000 mg/kg of
body weight. No mortalities occurred
during the study. Based on the results
of this study, Trichoderma gamsii strain
ICC 080 was found to be of low acute
oral toxicity. There were no treatment
related clinical signs, changes in body
weight or pathological findings at
Necropsy.

An acceptable acute intraperitoneal
injection toxicity (MRID #47345802)
was submitted, in which groups of
fasted, 41-48 days old rats (3/sex) were
injected with Trichoderma gamsii strain
ICC 080 (at 7.5 x 108 CFU/g) in 0.9%
NaCl solution at a dose of 1 x 107 CFU/
g. Animals were then observed for up to
21 days. Control animals (2/sex) were
injected with 0.9% NaCl solution only.
Trichoderma gamsii strain ICC 080 is
not toxic based on the results of this
study. There were no treatment - related
necropsy findings or changes in body
weight. All of the animals treated with
the test material experienced slightly
reduced mobility, slight ataxia, slightly
reduced muscle tone, slight dyspnea,
mydriasis, and writhing, observed 60
minutes after administration. All of
these clinical signs were completely
resolved within 24 hours.

Acceptable acute pulmonary toxicity/
pathogenicity studies (MRID #47345803,
47345804) were submitted, in which
groups of fasted 43—56 days old rats (31/
sex) were exposed by the intratracheal
route to Trichoderma gamsii strain ICC
080 at a dose of 2.5 x 106 CFU/animal.
Animals were observed for up to 22
days. Rats in the control group were
administered the vehicle, 0.1% solution
of Tween 20 in aqua ad iniectabilia
(water for injection) only. Rats in the
reference groups were administered
inactivated test item. Samples of feces,
lungs, lymph nodes, kidneys, brain,
liver, spleen, and blood were taken for
microbial enumeration in those tissues.
None of the administered Trichoderma
gamsii conidia from lung tissue of the
animals appeared in other organ tissue.
Conidia could not be detected in blood
samples at any time during the study.
Conidia were detected in the feces up to
21 days post administration. Conidia
density in the lung tissue decreased to
0 within 21 days post administration.
This shows a pattern of clearance and
lack of infectivity of Trichoderma
gamsii strain ICC 080. The recorded
pulmonary LDs, was greater than 2.5 x
10¢ CFU/animal in males, females and
in the combined group of test animals.
No mortality occurred. Based upon
these results, Trichoderma gamsii strain

ICC 080 is of low toxicity, and
Trichoderma gamsii was not infective or
pathogenic in the rat. There were no
treatment related clinical signs, changes
in body weight, or pathological changes
observed at necropsy.

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

Dietary exposure to the microbial
pesticide is likely to occur. However the
lack of acute oral toxicity, infectivity,
and pathogenicity support the
establishment of an exemption from the
requirement of a tolerance for
Trichoderma gamsii strain ICC 080.

1. Food. Dietary exposure to the
microbe is expected to be minimal. The
product is typically applied to soil and
sometimes may be applied when the
crops are growing in the field, resulting
in residues on the crops. The Agency
expects residues on food to be minimal
because of the typical way in which this
pesticide will be applied to soils.
Moreover, Trichoderma lives in soils
and is unlikely to live on the plants
because any spores that do end up on
the plant due to application will likely
decrease over time due to weathering,
desiccation and ultraviolet radiation
which can kill even quiescent forms of
the fungus. In the remote likelihood that
the applied fungus can grow on edible
portions of the treated crop, there is no
hazard present in these residues due to
the results of testing which show no
toxicity or pathogenicity in treated
animals when dosed with the fungus at
orders of magnitude above any expected
exposure to the microbial pesticide.

2. Drinking water exposure. Drinking
water exposure is expected to be
negligible because this Trichoderma
gamsii is not applied to water, nor is it
expected to proliferate in aquatic
environments because Trichoderma
gamsii lives in soil. Moreover, the
Agency believes that Trichoderma
within the soil will not likely percolate
into water because of the large size of
the fungal spores and the fact that they
adhere to soil particles. Even if oral
exposure should occur through drinking
water, the Agency concludes that there
is a reasonable certainty that no harm
will result from the exposure to the

residues of Trichoderma gamsii in all
the anticipated drinking water
exposures because of the lack of acute
oral toxicity/pathogenicity to mammals
as previously described.

B. Other Non-Occupational Exposure

Trichoderma gamsii strain ICC 080 is
a naturally occurring microbe and is
ubiquitous in the environment.
Trichoderma gamsii strain ICC 080 will
be applied to substrate mixes,
ornamental plants, agricultural fields,
turf, and various plants grown in
greenhouses. Although some
applications to turf or ornamental plants
may be in residential areas, non-dietary
exposure would be expected to be below
the Agency’s level of concern because of
its low toxicity classification, and
because the lab results indicate
Trichoderma gamsii strain ICC 080 is
not pathogenic to mammals.

V. Cumulative Effects

Section 408(b)(2)(D)(v) of the FFDCA
requires the Agency to consider the
cumulative effect of exposure to
Trichoderma gamsii strain ICC 080 and
to other substances that have a common
mechanism of toxicity. These
considerations include the possible
cumulative effects of such residues on
infants and children. Based on tests in
mammalian systems, Trichoderma
gamsii strain ICC 080 does not appear to
be toxic to humans via dietary and
pulmonary exposure. Therefore, the
requirement to consider cumulative
effects does not apply.

VI. Determination of Safety for U.S.
Population, Infants and Children

FFDCA section 408(b)(2)(C) as
amended by the FQPA of 1996, provides
that EPA shall assess the available
information about consumption patterns
among infants and children, special
susceptibility of infants and children to
pesticide chemical residues and the
cumulative effects on infants and
children of the residues and other
substances with a common mechanism
of toxicity. In addition, FFDCA section
408(b)(2)(C) also provides that EPA shall
apply an additional tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children.

Based on the acute toxicity
information discussed in this Unit, EPA
concludes that there is a reasonable
certainty that no harm will result from
aggregate exposure to the United States
population, including infants and
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children, to residues of Trichoderma
gamsii strain ICC 080. This includes all
anticipated dietary exposures and all
other exposures for which there is
reliable information. The Agency has
arrived at this conclusion because the
data available on Trichoderma gamsii
strain ICC 080 demonstrate a low
toxicity/pathogenicity potential.
Trichoderma gamsii strain ICC 080 is
not a human pathogen and has not been
implicated in human disease. Thus,
there are no threshold effects of concern
and, as a result, the provision requiring
an additional margin of safety does not

apply.
VII. Other Considerations

A. Endocrine Disruptors

The Agency has no information to
suggest that Trichoderma gamsii strain
ICC 080 has an effect on the endocrine
system. The submitted acute pulmonary
toxicity/pathogenicity study in rodents
indicated that following pulmonary
exposure, the immune system is still
intact and able to process and clear the
active ingredient. Trichoderma gamsii
strain ICC 080 is a ubiquitous organism
in the environment and there have been
no reports of the organism affecting
endocrine systems. Therefore, it is
unlikely that this organism would have
estrogenic or endocrine effects and it is
practically non-toxic to mammals.

B. Analytical Methods

The Agency proposes to establish an
exemption from the requirement of a
tolerance without any numerical
limitation. Because of the lack of
toxicity, pathogenicity, and infectivity
of this organism and the fact that its use
as a pesticide is indistinguishable from
what naturally occurs in the
environment, the Agency has concluded
that an analytical method is not
required for enforcement purposes for
Trichoderma gamsii strain ICC 080.

C. Codex Maximum Residue Level

No Codex maximum residue level
exists for Trichoderma gamsii.

VIII. Conclusions

There is a reasonable certainty that no
harm will result from aggregate
exposure to the U.S. population,
including infants and children, to
residues of the Trichoderma gamsii
strain ICC 080 in or on all food and feed
commodities. This includes all
anticipated dietary exposures and all
other exposures for which there is
reliable information. The Agency has
arrived at this conclusion because, as
discussed in Unit III., no toxicity or
pathogenicity to mammals has been
observed in test animals.

IX. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the

Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

X. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 4, 2010.
Steven Bradbury,
Acting Director, Office of Pesticide Program.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1293 is added to
subpart D to read as follows:

§ 180.1293 Trichoderma gamsii strain ICC
080; exemption from the requirement of a
tolerance.

Trichoderma gamsii strain ICC 080 is
exempted from the requirement of a
tolerance in or on all food and feed
commodities when applied preharvest
and used in accordance with good
agricultural practices.

[FR Doc. 2010-3732 Filed 2-24-10; 8:45 am]
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Parts 309 and 310
RIN 0970-AC32

Computerized Tribal IV-D Systems and
Office Automation

AGENCY: Office of Child Support
Enforcement, Administration for
Children and Families, Department of
Health and Human Services (HHS).
ACTION: Final rule.

SUMMARY: This rule enables Tribes and
Tribal organizations currently operating
comprehensive Tribal Child Support
Enforcement programs under Title IV-D
of the Social Security Act (the Act) to
apply for and receive direct Federal
funding for the costs of automated data
processing. This rule addresses the
Secretary’s commitment to provide
instructions and guidance to Tribes and
Tribal organizations on requirements for
applying for, and upon approval,
securing Federal Financial Participation
(FFP) in the costs of installing,
operating, maintaining, and enhancing
automated data processing systems.
DATES: Effective Date: This rule is
effective February 25, 2010.

FOR FURTHER INFORMATION CONTACT:
Paige Hausburg, OCSE Division of
Policy, (202) 401-5635. Deaf and
hearing impaired individuals may call
the Federal Dual Party Relay Service at
1-800-877-8339 between 8 a.m. and

7 p.m. Eastern Time.

SUPPLEMENTARY INFORMATION:

Statutory Authority

This final regulation is published
under the authority granted to the
Secretary (the Secretary) of the
Department of Health and Human
Services (the Department) by section
1102 of the Social Security Act (the
Act), 42 U.S.C. 1302. Section 1102 of the
Act authorizes the Secretary to publish
regulations, not inconsistent with the
Act, which may be necessary for the
efficient administration of the Title IV—
D program.

This rule also is published in
accordance with section 455(f) of the
Act (42 U.S.C. 655(f)). Section 455(f) of
the Act authorizes the Secretary to issue
regulations governing grants to Tribes
and Tribal organizations operating child
support enforcement programs.

Background

On March 30, 2004 the Tribal Child
Support Enforcement Program final rule

was published in the Federal Register
(69 FR 16638). We stated in our
response to comments to the final rule
(69 FR at 16652) that we had begun
consideration with stakeholders of
appropriate minimum Tribal systems
automation specifications in
anticipation of Tribal IV-D programs
moving toward high-speed automated
data processing. A Federal/Tribal
workgroup was convened and
considered such automation issues as
compatibility, scale, functionality and
costs, with a goal of developing a Model
Tribal IV-D System, designed by the
Office of Child Support Enforcement
(OCSE) to allow comprehensive Tribal
IV-D agencies to effectively and
efficiently automate Tribal child
support enforcement operations.

This regulation sets forth
requirements for comprehensive Tribal
IV-D programs that must be met in
order for Tribes and Tribal organizations
to receive direct funding under section
455(f) of the Act for automated data
processing systems. This final
regulation responds to public comments
on the Notice of Proposed Rulemaking
(NPRM) issued on June 11, 2008 (73 FR
33048).

Consultations/Public Comment Period
on the Regulation

To facilitate the communication and
consultation process between the
Federal government and Tribal
governments, OCSE held one public
informational meeting and three
consultation sessions regarding the
proposed rule on Computerized Tribal
IV-D Systems and Office Automation.
The informational meeting was held on
June 11, 2008, when the NRPM was
published, and the consultation sessions
were held on June 27, July 8, and July
9 of 2008. OCSE provided notice of
open consultation regarding the
proposed rule on Computerized Tribal
IV-D Systems and Office Automation
through informal and formal means.
These included sending letters such as
a Tribal Dear Colleague Letter (TDCL—
08-01: http://www.acf.hhs.gov/
programs/cse/pol/TDCL/2008/tdcl-08-
01.htm) to all Tribal IV-D Directors
dated May 7, 2008, and a second letter
addressing all Tribal leaders dated June
4, 2008 as well as publication of a notice
of open consultation in the Federal
Register on June 10, 2008 (73 FR 32668).
The informational meeting and
consultations were successful in
eliciting questions and concerns.

The government-to-government
consultations were very useful in
identifying key issues of Tribal concern
including the Tribal consultation
process, piloting the Model Tribal IV-D

System, access to Federal resources for
support enforcement, increased Federal
funding of Tribal automation and
Federal access to Tribal systems. These
issues are discussed in the Response to
Comments section of this rule.

Changes Made in Response to
Comments

We received 14 letters from 13 Tribal
programs and one State, in addition to
12 comments from the participants in
the three Tribal consultations on the
NPRM. We made the following changes
to the proposed regulation in response.
We agreed with commenters’ suggestion
to increase FFP in the costs of installing
the Model Tribal IV-D System to 90
percent matching of the pre-approved
cost of installation by revising
§309.130(c)(3). We also agreed with
commenters that a Tribal IV-D agency
seeking FFP in the operation and
maintenance costs of a Tribally-funded
system as described in § 309.145(h)(5)
should not be subject to all the license
requirements in § 310.25(c).
Accordingly, we revised § 309.145(h)(5)
by narrowing the Software and
Ownership Rights reference from
§310.25(c) as stated in the NPRM to
§310.25(c)(1) in this final rule. Under
§310.25(c)(1), a Tribal IV-D agency
seeking FFP in operation and
maintenance costs must ensure that all
procurement and contract instruments
include a clause that provides that the
comprehensive Tribal IV-D agency will
have all ownership rights to the
Computerized Tribal IV-D System
software or enhancements. The final
rule does not require a Tribal IV-D
agency to follow the licensing
requirements in § 310.25(c)(2) as a
condition of receiving FFP in the costs
of operation and maintenance of a
Tribally-funded system. In addition, a
technical change was made to
§ 310.15(a) to clarify which safeguarding
requirements a Tribal IV-D agency must
include in written policies and
procedures. These changes are
discussed in more detail under the
Response to Comments section of this
preamble.

Provisions of the Regulation

Part 309—Tribal Child Support
Enforcement (IV-D) Program

Section 309.130 How will Tribal IV-D
programs be funded and what forms are
required?

This regulation revises paragraph (c)
of § 309.130 by referencing the Federal
share of pre-approved installation costs
for the Model Tribal IV-D System. As
indicated earlier, in response to
comments suggesting that FFP in the
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costs of Tribal automation be increased
from the applicable matching rate as
defined in § 309.130(c), we have added
subparagraphs (i) and (ii) to
§309.130(c)(3) of the final rule. Section
309.130(c)(3)(i) provides that for all
periods following the three-year period
(a timeframe under which a Tribal IV—
D agency may receive 90 percent
Federal funding as specified in
paragraph (c)(2)), a Tribe or Tribal
organization will receive Federal grant
funds equal to 80 percent of the total
amount of approved and allowable
expenditures made for the
administration of the Tribal child
support enforcement program, except as
provided in paragraph (ii). Under
§309.130(c)(3)(ii), a Tribe or Tribal
organization will receive Federal grant
funds equal to 90 percent of pre-
approved costs of installing the Model
Tribal IV-D System. The comments
requesting increased Federal funding for
Tribal automation and changes to the
applicable matching rate are discussed
in more detail in the Response to
Comments section.

Section 309.145 What costs are
allowable for Tribal IV-D programs
carried out under § 309.65(a) of this
part?

Under § 309.145, Federal funds are
available for the costs of operating a
Tribal IV-D program under an approved
Tribal IV-D application carried out
under § 309.65(a), provided that such
costs are determined by the Secretary to
be reasonable, necessary, and allocable
to the program. Allowable activities and
costs for Tribal automated data
processing computer systems, addressed
in paragraph (h) of this section, include
planning efforts in the identification,
evaluation, and selection of an
automated data processing computer
system solution meeting the program
requirements defined in a Tribal IV-D
plan and the automated systems
requirements in part 310; installation,
operation, maintenance and
enhancement of a Model Tribal IV-D
System as defined in and meeting the
requirements of part 310; procurement,
installation, operation and maintenance
of essential Office Automation
capability; establishment of
Intergovernmental Service Agreements
with a State and another comprehensive
Tribal IV-D agency for access to the
State or other Tribe’s existing automated
data processing computer system to
support Tribal IV-D program
operations, and reasonable costs
associated with use of such a system;
operation and maintenance of a Tribal
automated data processing system
funded entirely with Tribal funds if the

software ownership rights and license
requirements in § 310.25(c)(1) are met;
and other automation and automated
data processing computer system costs
in accordance with instructions and
guidance issued by the Secretary.

Part 310—Computerized Tribal IV-D
Systems and Office Automation

Section 310.0 What does this part
cover?

This section addresses the conditions
for Federal funding and requirements
governing Computerized Tribal IV-D
Systems and Office Automation. These
include the automated systems options
for comprehensive Tribal IV-D
programs; the functional requirements
for the Model Tribal IV-D System; the
security and privacy requirements for
Computerized Tribal IV-D Systems and
Office Automation; the conditions for
funding the installation, operation,
maintenance, and enhancement of
Computerized Tribal IV-D Systems and
Office Automation; the conditions that
apply to acquisitions of Computerized
Tribal IV-D Systems; and the
accountability and monitoring of
Computerized Tribal IV-D Systems.

Section 310.1 What definitions apply
to this part?

Section 310.1(a) defines the following
terms used in Part 310: Automated Data
Processing Services (ADP Services);
Comprehensive Tribal IV-D Agency;
Computerized Tribal IV-D System;
Installation; Maintenance; Model Tribal
IV-D System; Office Automation;
Reasonable Cost; Service Agreement;
and Simplified Acquisition Threshold.

Section 310.1(b) references the
following terms defined in 45 CFR
95.605, General Administration—Grant
Programs, and applies these terms to
Part 310: Acquisition; Advance
Planning Document (APD); Automated
Data Processing (ADP); Design or
System Design; Development;
Enhancement; Federal Financial
Participation (FFP); Operation; Project;
Software; and Total Acquisition Cost.
These terms are the terms in Part 95 that
are appropriately applicable to Tribal
IV-D programs and will ensure that a
reasonably consistent approach will be
maintained among State, Local and
Tribal grantees with regard to ADP
systems acquisitions, while still
maintaining flexibility for Tribes and
Tribal organizations to determine their
own best solution to automating their
comprehensive Tribal IV-D programs.

Section § 310.1(c) cross-references all
definitions of terms that apply to Tribal
IV-D programs in § 309.05 because
these terms are also applicable in Part

310. Similarly, the definitions in this
rule should apply to Part 309.

Subpart B—Requirements for
Computerized Tribal IV-D Systems

Section 310.5 What options are
available for Computerized Tribal IV-D
Systems and Office Automation?

This section of the rule sets forth
options available to comprehensive
Tribal IV-D agencies for the purpose of
automating Tribal IV-D activities. We
recognize the importance and benefits of
integrating automation in the daily
operations of comprehensive Tribal IV-
D programs. To that end, § 310.5(a)
allows a comprehensive Tribal IV-D
agency to have in effect an operational
computerized support enforcement
system that meets Federal requirements
under Part 310.

Section 310.5(b) requires that a
Computerized Tribal IV-D System must
be one of the design options discussed
in paragraphs (b)(1) and (b)(2). This
provision would not preclude a Tribe
from proposing a hybrid solution as
long as the functional components are
not duplicative or unreasonable in cost.
In addition, OCSE recognizes that there
may be situations wherein multiple
systems may be in use during a
reasonable transition period from one
automated system to another. Under
paragraph (b)(1), a comprehensive
Tribal IV-D program may automate its
case processing and record-keeping
processes through installation,
operation, maintenance, or
enhancement of the Model Tribal IV-D
System designed by OCSE to address
the program requirements defined in a
Tribal IV-D plan in accordance with
§309.65(a) and the functional
requirements in proposed § 310.10.

Under § 310.5(b)(2), a comprehensive
Tribal IV-D program may elect to
automate its case processing and record-
keeping processes through the
establishment of Intergovernmental
Service Agreements with a State or
another comprehensive Tribal IV-D
agency for access to that agency’s
existing automated data processing
computer system to support
comprehensive Tribal IV-D program
operations.

In § 310.5(c), a comprehensive Tribal
IV-D agency may opt to conduct
automated data processing and record-
keeping activities through Office
Automation. Allowable activities under
this paragraph include procurement,
installation, operation and maintenance
of essential Office Automation
capability as defined in § 310.1.

In full recognition of Tribal
sovereignty, § 310.5(d) affirms that a
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comprehensive Tribal IV-D agency may
design, develop, procure, or enhance an
automated data processing system
funded entirely with Tribal funds. An
automated data processing system
funded entirely with Tribal funds would
not be obligated to meet the
requirements detailed in this rule,
although a comprehensive Tribal IV-D
agency may adopt all or some of the
system specifications laid-out in this
rule in order to facilitate as much
consistency in State and comprehensive
Tribal IV-D automated data processing
systems as possible.

Section 310.10 What are the functional
requirements for the Model Tribal IV-D
System?

Section 310.10 identifies the
minimum functional requirements
which a comprehensive Tribal IV-D
agency must meet in the operation of a
Model Tribal IV-D System.
Comprehensive Tribal IV-D agencies
that have elected to automate case
processing and recordkeeping activities
through a manner other than the Model
Tribal IV-D System, as defined in
§310.1, will not be subject to the
requirements presented in this section
of the rule. All comprehensive Tribal
IV-D agencies, regardless of automation
choice, will continue to be responsible
for meeting the programmatic
requirements found in Part 309 titled
Tribal Child Support Enforcement (IV-
D) Program.

The system requirements discussed in
this section are based on the functional
requirements for computerized support
enforcement systems regulated in
§§307.10 and 307.11 for State IV-D
programs. Determination of which
functional requirements are mandatory
in a Model Tribal IV-D System was
based on careful examination of State
automated systems, Tribal IV-D
program regulations, and cost-
effectiveness analyses, as well as strong
consideration of which comprehensive
Tribal IV-D activities would benefit
most from automation, given the varying
sizes of eligible Tribes and Tribal
organizations.

Under § 310.10(a), a Model Tribal IV—
D System must accept, maintain and
process the actions in the child support
collection and paternity determination
processes under the Tribal IV-D plan,
including identifying information;
verifying information; maintaining
information; and maintaining data.
These are essential elements of
automated case processing which are
necessary to meet the fundamental
objectives of the Tribal Child Support
Enforcement program, including
establishing paternity, establishing and

enforcing support orders, and collecting
child support payments.

Under paragraph (b), a Model Tribal
IV-D System must update, maintain and
manage all IV-D cases under the Tribal
IV-D plan from initial application or
referral through collection and
enforcement including any events,
transactions, or actions taken therein.
This requirement is especially critical in
relation to Subpart D, § 310.40 which
addresses accountability and monitoring
procedures for Computerized Tribal IV—-
D Systems.

Section 310.10(c) requires a Model
Tribal IV-D System to record and report
any fees collected, either directly or by
interfacing with State or Tribal financial
management and expenditure
information. The Model Tribal IV-D
System must have the capacity to record
and report costs of any fees collected to
help ensure accurate and complete
accounting of expenditures under a
Tribal IV-D program that are funded in
part with Federal funds.

Paragraph (d) requires that a Model
Tribal IV-D System must have
minimum system specifications which
allow for the distribution of current
support and arrearage collections in
accordance with Federal regulations at
§309.115 and Tribal laws. We consider
distribution of collected child support
payments to be one of the
comprehensive Tribal IV-D activities
that would benefit most from
automation. Automated distribution of
collections would ensure families
receive the support owed to them and
minimize the need for manual
processing of child support payments,
which can be a time-consuming and
burdensome task for comprehensive
Tribal IV-D programs. Additionally,
automated distribution of collections
would facilitate more efficient and cost-
effective communications in intra-tribal
and intergovernmental case processing.

Under paragraph (e)(1), the Model
Tribal IV-D System must maintain,
process and monitor accounts receivable
on all amounts owed, collected, and
distributed with regard to detailed
payment histories that include the
amount of each payment, date of each
collection, method of payment,
distribution of payments and date of
each disbursement. Under paragraph
(e)(2), the Model Tribal IV-D System
must have the capacity to perform
automated income withholding
activities including recording and
maintaining information on payment
default, generating the Standard Federal
Income Withholding Form and
allocating amounts received by income
withholding according to §§309.110
and 309.115, which respectively cover

procedures governing income
withholding and distribution of child
support collections as specified in each
Tribal IV-D plan.

Section § 310.10(f) requires that a
Model Tribal IV-D System maintain and
automatically generate data necessary to
meet Federal reporting requirements on
a timely basis as prescribed by OCSE. At
a minimum this includes (1) yearly
notices on support collected, which are
itemized by month of collection and
provided to families receiving services
under the comprehensive Tribal IV-D
program as required in § 309.75(c), to all
case participants regarding support
collections; and (2) reports submitted to
OCSE for program monitoring and
program performance as required in
§309.170. Without the proposed Model
Tribal IV-D System, comprehensive
Tribal IV-D agencies would rely on
manual systems or Office Automation to
manage the Federal reporting
requirements and payment records
which require meticulous attention to
detail.

Under paragraph (g), a Model Tribal
IV-D System will be required to provide
automated processes to enable OCSE to
monitor Tribal IV-D program operations
and to assess program performance
through the audit of financial and
statistical data maintained by the
system. This requirement is especially
critical in relation to Subpart D, § 310.40
which addresses accountability and
monitoring procedures for
Computerized Tribal IV-D Systems.

In paragraph (h), the Model Tribal IV—-
D System must provide security to
prevent unauthorized access to, or use
of, the data in the system as detailed in
§310.15 discussed below. This
requirement is necessary because
comprehensive Tribal IV-D agencies
may receive sensitive, personal
information from Federal, State, or
Tribal locate sources in inter-
governmental cases or from parents
seeking the Tribal IV-D program’s
assistance in securing support for
children. This requirement compliments
existing safeguarding requirements in
§ 309.80, What safeguarding procedures
must a Tribe or Tribal organization
include in a Tribal IV-D plan? which
applies to all comprehensive Tribal IV—
D agencies. Federal, State and Tribal
programs are entrusted with personal
information critical to accomplish
program goals and it is imperative that
personal data be safeguarded to ensure
privacy and maintain the public trust.
We also would emphasize that no
Federal Tribal IV-D program
requirement obligates comprehensive
Tribal IV-D agencies to disclose, or
otherwise make accessible, their Tribal
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enrollment records for the purposes of
providing child support enforcement
services or automating child support
enforcement activities.

Section 310.15 What are the
safeguards and processes that
comprehensive Tribal IV-D agencies
must have in place to ensure the
security and privacy of Computerized
Tribal IV-D Systems and Office
Automation?

This section details the safeguarding
requirements that a comprehensive
Tribal IV-D agency, which is using a
Computerized Tribal IV-D System or
Office Automation, must have in place
to ensure the security and
confidentiality of information accessible
through Federal, State, and Tribal
sources. This section is taken from
§ 307.13 which addresses security and
confidentiality for State computerized
support enforcement systems and is
revised to apply to automation for
comprehensive Tribal IV-D programs. A
comprehensive Tribal IV-D agency must
also follow the safeguarding
requirements under the Tribal Child
Support Enforcement (IV-D) program
rule found in § 309.80.

Under paragraph (a) of this section,
the comprehensive Tribal IV-D agency
must safeguard the integrity, accuracy,
completeness, access to, and use of data
in the Computerized Tribal IV-D
System and Office Automation. The
Tribal IV-D agency should ensure that
the Computerized Tribal IV-D Systems
and Office Automation comply with the
requirements of the Federal Information
Security Management Act and the
Privacy Act. These safeguards must
include written policies and procedures
concerning: (1) Periodic evaluations of
the system for risk of security and
privacy breaches; (2) procedures to
allow Tribal IV-D personnel controlled
access and use of IV-D data including
(i) specifying the data which may be
used for particular IV-D program
purposes and the personnel permitted
access to such data and (ii) permitting
access to and use of data for the purpose
of exchanging information with State
and Tribal agencies administering
programs under titles IV-A, IV-E and
XIX of the Act to the extent necessary
to carry out the comprehensive Tribal
IV-D agency’s responsibilities with
respect to such programs; (3)
maintenance and control of application
software program data; (4) mechanisms
to back-up and otherwise protect
hardware, software, documents, and
other communications; and (5)
mechanisms to report breaches or
suspected breaches of personally
identifiable information to the

Department of Homeland Security and
respond. We added the phrase “or
suspected breaches” to the regulatory
language in paragraph (a)(5) of this
section for clarification and consistency
with the preamble language. We also
note that in response to comments that
the introductory language in § 310.15(a)
needed clarification as to which
safeguarding requirements must be
included in written policies and
procedures, we replaced ‘some of the
required safeguards’ with ‘the required
safeguards’ for clarity.

Paragraph (b) requires that the
comprehensive Tribal IV-D agency
monitor routine access to and use of the
Computerized Tribal IV-D System and
Office Automation through methods
such as audit trails and feedback
mechanisms to guard against, and
promptly identify, unauthorized access
or use. This safeguard is consistent with
the security and privacy measures
required in the State computerized
support enforcement systems found in
§307.13 and is an appropriate aspect of
information security.

Section 310.15(c) requires a
comprehensive Tribal IV-D agency to
have procedures to ensure that all
personnel, including Tribal IV-D staff
and contractors, who may have access to
or be required to use confidential
program data in the Computerized
Tribal IV-D System and Office
Automation are adequately trained in
security procedures. This safeguarding
requirement is consistent with the
security and privacy measures required
in the State computerized support
enforcement systems in § 307.13 and is
equally critical to Tribal automated
systems. Staff members and contractors
of comprehensive Tribal IV-D agencies
using the Computerized Tribal IV-D
System or Office Automation should
demonstrate knowledge of strategies
that would ensure the security and
privacy of sensitive information.

In paragraph (d) of this section, the
comprehensive Tribal IV-D agency must
have administrative penalties, including
dismissal from employment, for
unauthorized access to, disclosure or
use of confidential information. This
aspect of the security and privacy
safeguarding requirements reflects our
position that security and privacy of
child support enforcement-related
information is paramount to the
integrity of the system.

Subpart C—Funding for Computerized
Tribal IV-D Systems and Office
Automation

Section 310.20 What are the
conditions for funding the installation,
operation, maintenance and
enhancement of Computerized Tribal
IV-D Systems and Office Automation?

This section of the rule establishes
conditions that must be met in order for
a comprehensive Tribal IV-D agency to
obtain Federal funding in the costs of
installation, operation, maintenance and
enhancement of Computerized Tribal
IV-D Systems and Office Automation.
This section is derived from §§ 307.15
and 307.20, governing State automated
systems, and is appropriately revised to
specifically apply to the needs of
comprehensive Tribal IV-D programs.
Sections 307.15 and 307.20,
respectively, address conditions for
approval of Advance Planning
Documents (APD) and submittal of
APDs for State computerized support
enforcement systems. Section 310.20
addresses procedures for submittal of an
APD to the Department. OCSE uses the
APD process to help meet its fiduciary
responsibility to ensure that the costs
associated with all automated data
processing systems acquisitions,
including Computerized Tribal IV-D
Systems, are reasonable and necessary.
Just as OCSE requires States to request
funding in an APD for acquisition of a
computerized child support
enforcement system, documenting such
factors as project cost, risk, resources,
and schedule, those same factors
equally apply to OCSE’s review and
approval of the installation, operation,
maintenance and enhancement of
Computerized Tribal IV-D Systems. For
this reason, the APD process is
incorporated into this rule as applicable
and necessary to acquisitions of such
systems in comprehensive Tribal IV-D
programs.

Section 310.20(a) lays out conditions
that must be met for 90 percent FFP in
the costs of installation of the Model
Tribal IV-D System and 80 or 90
percent FFP (referred to as the
applicable matching rate), as
appropriate, in the costs of operation,
maintenance, and enhancement of a
Computerized Tribal IV-D System. The
applicable matching rate as defined in
§309.130(c) refers to the total amount of
approved and allowable expenditures
for which a comprehensive Tribal IV-D
program would be eligible to receive
Federal grant funds in the costs of
administering the Tribal IV-D program,
including Computerized Tribal IV-D
Systems and Office Automation. Except
for the costs of installation of the Model
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Tribal IV-D System described below,
the applicable matching rate would be
90 percent for comprehensive Tribal IV—-
D programs that are operating within the
first three-year period of Federal
funding, and the applicable matching
rate would be 80 percent for
comprehensive Tribal IV-D programs
operating in all periods following the
first three-year period. As previously
mentioned, paragraph § 310.20(a) was
revised in response to comments to
reference 90 percent FFP for the pre-
approved costs of installation of the
Model Tribal IV-D System under
§309.130(c). This change is discussed in
more detail under the Response to
Comments section of the preamble.

Paragraph (a)(1) states that a
comprehensive Tribal IV-D agency must
have submitted, and OCSE must have
approved, an APD for the installation
and enhancement of a Computerized
Tribal IV-D System. Under paragraph
(a)(2), an APD for installation of a
Computerized Tribal IV-D System must:
(i) Represent the sole systems effort
being undertaken by the comprehensive
Tribal IV-D agency under part 310; (ii)
describe the projected resource
requirements for staff, hardware,
software, network connections and
other needs and the resources available
or expected to be available to meet the
requirements; (iii) contain a proposed
schedule of project milestones with
detail sufficient to describe the tasks,
activities, and complexity of the initial
implementation project; (iv) contain a
proposed budget including a description
of expenditures by category and amount
for items related to installing, operating,
maintaining, and enhancing the
Computerized Tribal IV-D System; and
(v) contain a statement that the
comprehensive Tribal IV-D agency
agrees in writing to use the
Computerized Tribal IV-D System for a
minimum period of time. This last
requirement, to agree in writing to use
the Computerized Tribal IV-D System
for a minimum period of time, is
derived from 45 CFR 95.619. Under
§95.619, automated data processing
systems designed, developed, or
installed with FFP shall be used for a
period of time specified in the APD,
unless the Department determines that a
shorter period is justified. The
requirement for the APD to contain an
agreement by a Tribal IV-D program to
use the Computerized Tribal IV-D
System for a minimum period of time
assures both the Federal and Tribal
governments of a reasonable return on
investment relative to the Total
Acquisition Cost of the Computerized
Tribal IV-D System.

In addition to the above requirements,
paragraph (a)(3) includes the following
conditions which must be met to obtain
FFP in the installation costs of access to
a State or another comprehensive Tribal
IV-D program’s ADP system established
under an Intergovernmental Service
Agreement. The comprehensive Tribal
IV-D agency must, under paragraph (i),
maintain a copy of each
intergovernmental cooperative
agreement and Service Agreement in its
files for Federal review. Under
paragraph (ii), the comprehensive Tribal
IV-D agency must ensure that: (A) The
Service Agreement for which FFP is
being sought meets the definition of a
Service Agreement as defined in § 310.1;
(B) claims for FFP conform to the timely
claim provisions of 45 CFR Part 95,
Subpart A; and (C) the Service
Agreement was not previously
disapproved by the Department. In
deriving from 45 CFR Part 95, Subpart
A, the requirements to be met to obtain
FFP in the cost of access to another
State or Tribal IV-D program’s ADP
system, we are ensuring a common
understanding and consistency of
approach to securing, documenting and
maintaining FFP approval of such
intergovernmental cooperative
agreements.

Under paragraph (a)(4), the following
conditions must be met in order for a
comprehensive Tribal IV-D agency to
obtain FFP in the costs of enhancements
to its Computerized Tribal IV-D System:
(i) the project’s Total Acquisition Cost
cannot exceed the comprehensive Tribal
IV-D agency’s total Tribal IV-D program
grant award for the year in which the
acquisition request is made; and (ii) the
APD budget, schedule and commitment
to use the Computerized Tribal IV-D
System for a specified minimum period
of time must be updated to reflect the
enhancement project. These additional
APD requirements to obtain FFP in the
cost of enhancements to an existing
Computerized Tribal IV-D System
reflect the need to ensure both
continued cost reasonableness and
ongoing return on investment given a
Computerized Tribal IV-D System’s
increased Total Acquisition Cost.

Paragraph (a)(5) requires that to
receive FFP in the costs of the operation
and maintenance of a Computerized
Tribal IV-D System installed under
§310.20 or developed under
§309.145(h)(5), which refers to a Tribal
automated data processing system that
is funded entirely with Tribal funds, the
comprehensive Tribal IV-D agency must
include operation and maintenance
costs in its annual Title IV-D program
budget submission in accordance with

§ 309.15(c) wherein requirements for
annual budget submissions are detailed.

In addition, paragraph (a)(6) requires
that in order to receive FFP in the costs
of the installation, operation, and
maintenance of essential Office
Automation capabilities, the
comprehensive Tribal IV-D agency must
include such costs in its annual Title
IV-D program budget submission in
accordance with § 309.15(c). Currently,
States maintaining their computerized
IV-D systems in an operation and
maintenance-only mode may close their
APD and thereafter request FFP for their
operation and maintenance costs
through specific line-item submissions
in their “Quarterly Report of
Expenditures and Estimates,” (OCSE
Form 396A). Given the efficacy of this
existing procedure used with States, and
the predictability and general
reasonableness of such costs, a similar
process for Tribes to request FFP for
operation and maintenance cost
reimbursement is appropriate.
Therefore, this rule allows Tribes to
request FFP in the costs of installation,
operation, and maintenance of essential
Office Automation capabilities, an
inherently operational activity, through
a comprehensive Tribal IV-D agency’s
Title IV-D program budget submission,
“Budget Information—Non-Construction
Programs,” (OCSE Form SF 424A) in
accordance with requirements listed at
§309.15(c).

The gradated variation in conditions
that must be met in order to obtain FFP
in the costs of the activities under
paragraph (a) are designed to reflect the
varying automation levels of
comprehensive Tribal IV-D agencies.
For example, the conditions that a
comprehensive Tribal IV-D agency will
be required to meet in order to obtain
FFP in the costs of installing Office
Automation would be less involved
than the conditions required for a
comprehensive Tribal IV-D agency that
is requesting FFP in the installation
costs of accessing a State or another
comprehensive Tribal IV-D program’s
ADP system. Section § 310.20 provides
comprehensive Tribal IV-D agencies
with the flexibility to determine which
automation approaches and application
procedures best suit the program-
specific needs of that Tribe or Tribal
organization. The provisions in § 310.20
are consistent with Tribal IV-D program
staff input to reduce the burden of the
APD application process.

Provisions under § 310.20(b) describe
the required procedures for submittal of
an APD. Paragraph (b) states that the
comprehensive Tribal IV-D agency must
submit an APD for a Computerized
Tribal IV-D System to the
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Commissioner of OCSE, Attention:
Division of State and Tribal Systems.
The APD submitted by the
comprehensive Tribal IV-D agency must
be approved and signed by the
comprehensive Tribal IV-D agency
Director and the appropriate Tribal
officials prior to submission to OCSE for
approval. The above procedures for
submitting an APD would ensure that
the proper authorities representing the
Tribe or Tribal organization agree with
the details in the APD application
documents and that the Program
Director and appropriate Tribal officials
are aware of the responsibilities in
acquiring automation for the Tribal IV—
D program.

Section 310.25 What conditions apply
to acquisitions of Computerized Tribal
IV-D Systems?

This section details specific
conditions that must be met in the
acquisition process of Computerized
Tribal IV-D Systems. This section is
derived from and comparable to
§307.31 and 45 CFR 95.617 which are
respectively titled FFP at the 80 Percent
Rate for Computerized [State] Support
Enforcement Systems and Software and
Ownership Rights. This section applies
to Comprehensive Tribal IV-D agencies
that have elected to automate program
activities through the Model Tribal IV—
D System or Intergovernmental Service
Agreements. It does not apply to
Comprehensive Tribal IV-D agencies
that have elected to automate program
activities through Office Automation or
another alternative to Computerized
Tribal IV-D Systems as discussed in
§310.5.

In paragraph (a), APD Approval, a
comprehensive Tribal IV-D agency must
have an approved APD in accordance
with the applicable requirements of
§ 310.20 prior to initiating acquisition of
a Computerized Tribal IV-D System.
This requirement safeguards all parties
involved by ensuring that authorities
from the Tribe or Tribal organization
and the Department are in agreement
about the use, funding, and parameters
of each comprehensive Tribal IV-D
agency'’s specific plan for automating
case-processing and record-keeping
program activities.

Under § 310.25(b), Procurements,
Requests for Proposals (RFP) and similar
procurement documents, contracts, and
contract amendments involving costs
eligible for FFP, must be submitted to
OCSE for approval prior to release of the
procurement document, and prior to the
execution of the resultant contract when
a procurement is anticipated to or will
exceed the Simplified Acquisition
Threshold. The Simplified Acquisition

Threshold for ADP systems, equipment,
and service acquisitions is defined in
§310.1(a)(10) as a Tribe or Tribal
organization’s monetary threshold for
determining whether competitive
acquisition rules are required for a given
procurement or $100,000, whichever is
less. The Simplified Acquisition
Threshold represents the maximum
amount of monies that a comprehensive
Tribal IV-D agency may expend without
submitting the subject solicitation
document (RFP, etc.) and resultant
contract to OCSE for review and written
approval prior to its execution. As
previously stated in this rule, the
Simplified Acquisition Threshold is
derived from 45 CFR 92.36(d)(1), which
references small purchase procedures as
a procurement method for securing
items of cost not exceeding the
Simplified Acquisition Threshold fixed
at 41 U.S.C. 403(11) (currently
$100,000). This is appropriately adapted
for this rule because of the need to
ensure full and open competition in
acquisitions in accordance with 45 CFR
92.36(c), and to ensure consistency with
regulations at 45 CFR 95.611(b)
governing State ADP acquisitions
funded at enhanced FFP rates of
reimbursement.

Section 310.25(c) is titled Software
and Ownership Rights. Under paragraph
(c)(1) all procurement and contract
instruments must include a clause that
provides that the comprehensive Tribal
IV-D agency will have all ownership
rights to Computerized Tribal IV-D
System software or enhancements
thereof and all associated
documentation designed, developed, or
installed with FFP. Intergovernmental
Service Agreements are not subject to
this requirement. The exception for
Intergovernmental Service Agreements
ensures consistent application of
current policy among all grantees, State
and Tribal, and is derived from current
Federal regulations at 45 CFR 95.613(b)
that exempt Service Agreements from
the procurement standards applicable to
State acquisitions of ADP equipment
and services. Paragraph (c)(2) states that
OCSE reserves a royalty-free,
nonexclusive, and irrevocable license to
reproduce, publish, or otherwise use
and to authorize others to use for
Federal Government purposes, such
software, modifications and
documentation developed under this
part. Under paragraph (c)(3) FFP is not
available for the costs of rental or
purchase of proprietary application
software developed specifically for a
Computerized Tribal IV-D System.
Commercial-off-the-shelf (COTS)
software packages that are sold or leased

to the general public at established
catalog or market prices are not subject
to the ownership and license provisions
of this requirement. These requirements
are not unique to Child Support
Enforcement regulations. Rather, these
requirements are a restatement of
current Departmental regulations that
apply to all automated systems
acquisitions. Federal policy in this area,
as stated in Federal regulations at 45
CFR 92.34 and 95.617, and as restated
in child support automation regulations
for State IV-D programs at 45 CFR
307.30 and 45 CFR 307.31, best protects
Federal interest in IV-D and other
Federal systems development efforts.

Under paragraph (d) of this section,
Requirements for acquisitions under the
threshold amount, a comprehensive
Tribal IV-D agency is not required to
submit procurement documents,
contracts, and contract amendments for
acquisitions under the Simplified
Acquisition Threshold, unless
specifically requested to do so in
writing by OCSE.

Section 310.30 Under what
circumstances would FFP be suspended
or disallowed in the costs of
Computerized Tribal IV-D Systems?

This section of the rule identifies
circumstances under which OCSE
would suspend or disallow FFP in the
costs of Computerized Tribal IV-D
Systems. The content of this section is
derived from § 307.40, which is titled
Suspension of Approval of Advance
Planning Documents for Computerized
Support Enforcement Systems, and
addresses suspension and disallowance
of FFP in the costs of State
computerized child support
enforcement systems. This section
applies to comprehensive Tribal IV-D
agencies that have elected to automate
program activities through the Model
Tribal IV-D System or
Intergovernmental Service Agreements.
It does not apply to Office Automation
enhancements or another alternative to
Computerized Tribal IV-D Systems as
discussed in § 310.5.

Paragraph (a) of this section,
Suspension of APD approval, states that
OCSE will suspend approval of the APD
for a Computerized Tribal IV-D System
approved under Part 310 as of the date
that the system ceases to comply
substantially with the criteria,
requirements, and other provisions of
the APD. OCSE will notify a Tribal IV—
D agency in writing of a notice of
suspension, with such suspension
effective as of the date on which there
is no longer substantial compliance. The
intent of OCSE is to minimize the
likelihood of suspension of a
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comprehensive Tribal IV-D agency’s
APD by engaging in supportive efforts
such as technical assistance, policy
guidance, and on-going communication
and collaboration between the
comprehensive Tribal IV-D agency and
OCSE. Such preventive efforts will
likely facilitate early identification of
difficulties associated with a
Computerized Tribal IV-D System and
the corresponding APD and thereby
assist OCSE and the comprehensive
Tribal IV-D agency in taking
appropriate corrective action, before
more serious measures, such as
suspension of funding, become
necessary.

Paragraph (b), Suspension of FFP,
states that if OCSE suspends approval of
an APD in accordance with Part 310
during the installation, operation, or
enhancement of a Computerized Tribal
IV-D System, FFP will not be available
in any expenditure incurred under the
APD after the date of the suspension
until the date OCSE determines that the
comprehensive Tribal IV-D agency has
taken the actions specified in the notice
of suspension described in paragraph
(a). OCSE will notify the comprehensive
Tribal IV-D agency in writing upon
making such a determination. This
provision ensures that Federal funding
is managed and distributed in the most
productive, efficient and cost-effective
manner possible, and that OCSE has the
means necessary to enforce its fiduciary
responsibilities.

Section 310.35 Under what
circumstances would emergency FFP be
available for Computerized Tribal IV-D
Systems?

Under this section, emergency FFP in
the costs of Computerized Tribal IV-D
Systems and Office Automation would
be available for qualifying
circumstances. This section is similar to
45 CFR 95.624, which is titled
Consideration for FFP in Emergency
Situations and which lays out
procedures that must be followed in
applying for emergency FFP.

Under § 310.35(a), Conditions that
must be met for emergency FFP, OCSE
will consider waiving the approval
requirements for acquisitions in
emergency situations, such as natural or
man-made disasters, upon receipt of a
written request from the comprehensive
Tribal IV-D agency. In order for OCSE
to consider waiving the approval
requirements in § 310.25 the
comprehensive Tribal IV-D agency must
submit a written request to OCSE prior
to the acquisition of any ADP
equipment or services. The written
request must be sent by registered mail
and include: (i) A brief description of

the ADP equipment and/or services to
be acquired and an estimate of their
costs; (ii) a brief description of the
circumstances which resulted in the
comprehensive Tribal IV-D agency’s
need to proceed prior to obtaining
approval from OCSE; and (iii) a
description of the harm that will be
caused if the comprehensive Tribal IV—
D agency does not acquire immediately
the ADP equipment and services.

Under paragraph (a)(2), upon receipt
of the information, OCSE will, within 14
working days of receipt, take one of the
following actions: (i) Inform the
comprehensive Tribal IV-D agency in
writing that the request has been
disapproved and the reason for
disapproval; or (ii) inform the
comprehensive Tribal IV-D agency in
writing that OCSE recognizes that an
emergency exists and that within 90
calendar days from the date of the initial
written request under paragraph (a)(1)
the comprehensive Tribal IV-D agency
must submit a formal request for
approval which includes the
information specified at § 310.25 in
order for the ADP equipment or services
acquisition to be considered for OCSE’s
approval.

Paragraph (b) of this section, Effective
date of emergency FFP, states that if
OCSE approves the request submitted
under paragraph (a)(2), FFP will be
available from the date the
comprehensive Tribal IV-D agency
acquires the ADP equipment and
services.

Subpart D—Accountability and
Monitoring Procedures for
Computerized Tribal IV-D Systems

Section 310.40 What requirements
apply for accessing systems and records
for monitoring Computerized Tribal IV—-
D Systems and Office Automation?

Section 310.40 identifies
requirements that would facilitate
accountability and monitoring
procedures of Computerized Tribal IV-
D Systems and Office Automation,
including accessing systems and
records. This section of the rule is
derived from 45 CFR 95.615, Access to
Systems and Records, and addresses the
Department’s right to access State
computerized support enforcement
systems for the purposes of monitoring
the conditions for approval, as well as
the efficiency, economy and
effectiveness of the State’s automated
system.

Under § 310.40 a comprehensive
Tribal IV-D agency must allow OCSE
access to the system in all of its aspects,
including installation, operation, and
cost records of contractors and

subcontractors, and of Service
Agreements at such intervals as are
deemed necessary by OCSE to
determine whether the conditions for
FFP approval are being met and to
determine the efficiency, effectiveness,
reasonableness of the system and its
cost.

Response to Comments

Comments were received from 13
Tribes and Tribal organizations, 1 State
and the participants of three
consultation sessions. A discussion of
the comments received and our
responses follows:

General Comments

1. Comment: Three Tribal
commenters stated that delaying this
rule and release of the Model Tribal IV—
D System would harm Tribes’ progress.

Response: We recognized from the
initial consultations on the Tribal IV-D
program that for Comprehensive Tribal
IV-D programs, automation would
eventually become necessary to
accurately and efficiently process child
support collections. However, Tribes
would need adequate time to develop
their IV-D programs and to determine
appropriate approaches, levels of
automation, and processes for delivering
services before adequate information
would be available to design a state-of-
the art, culturally-appropriate
automated system. We convened a Joint
Federal/Tribal Workgroup (the
Workgroup) and conducted market
research, a feasibility study and the
development of the Model Tribal IV-D
System. We believe, based on our
extensive consultation and work with
Tribes over the past eight years, that
publication of this final rule and making
the Model Tribal IV-D System available
to comprehensive Tribal IV-D programs
is appropriate and timely.

2. Comment: Five Tribal commenters
requested that this rule be withdrawn
because they believe OCSE did not
comply with HHS Tribal consultation
policy and offered to assist OCSE in
better implementing Tribal consultation.
Another seven commenters asserted that
OCSE should better adhere to its own
Tribal consultation policy, but did not
request that this rule be withdrawn. One
Tribal commenter stated that the
consultation process was circumvented
and should be addressed for future
regulations and stressed that it is
important to expedite release of the
Model Tribal IV-D System.

Response: OCSE followed
Departmental policy on Tribal
consultation. Three consultation
sessions were held on June 27, July 8,
and July 9 of 2008 as well as an
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informational meeting at the National
Tribal Child Support Association
conference on June 11, 2008. The input
we received from the consultation
sessions and other collaborative efforts
helped to shape the final rule.

3. Comment: Five Tribal commenters
suggested that OCSE should proceed
with pilot testing of the Model Tribal
IV-D System so that Tribes will be able
to assess whether it meets Tribal
program needs. Six other Tribal
commenters suggested that OCSE
should proceed with the Model Tribal
IV-D System pilot regardless of whether
this final rule is published. Five Tribal
commenters recommended that OCSE
select at least three pilot sites and
consult Tribes in the criteria for
selection.

Response: In response to comments,
OCSE issued a Dear Colleague Letter
(DCL-08-47: http://www.acf.hhs.gov/
programs/cse/pol/DCL/2008/dcl-08-
47.htm) to solicit interest in piloting the
Model Tribal IV-D System from
comprehensive Tribal IV-D programs.
Based on the selection criteria outlined
in the Dear Colleague Letter, OCSE
selected Forest County Potawatomi as
the pilot site. The pilot phase, once
initiated, is expected to last two to three
months. OCSE will provide training,
technical assistance, operational
oversight, and support during this
critical testing process. Due to limited
resources, additional pilots were not
possible.

Subpart A—General Provisions

Section 310.0 What does this Part
cover?

1. Comment: Six Tribal commenters
and one State requested that the scope
of the regulation be expanded to include
Tribes and Tribal organizations funded
under start-up funding as specified in
§ 309.65(b) of this chapter, What must a
Tribe or Tribal organization include in
a Tribal IV-D plan in order to
demonstrate capacity to operate a Tribal
IV-D program?

Response: We do not agree that it is
appropriate to expand the scope of this
regulation to include Tribal IV-D
programs in the start-up phase.
Automated data processing is intended
for comprehensive Tribal IV-D
programs performing actions in the
child support collection and paternity
determination processes under the
Tribal IV-D plan. Tribes receiving start-
up funding are in the planning phase of
developing an operational Tribal IV-D
program and do not have adequate
operational experience dealing with
actual caseloads or case activities to
determine the appropriate level or type

of automation required for their specific
comprehensive Tribal IV-D program. In
addition, a start-up Tribe’s focus toward
the end of its two-year development
phase must be on preparing for and
requesting approval to operate a
comprehensive Tribal IV-D program. It
would be premature for a start-up Tribe
to anticipate approval of its application
and divert the resources and time
necessary to complete the automated
system application process. However,
once funding for a comprehensive
Tribal IV-D program is approved,
technical assistance is available to
Tribal programs for developing and
assessing the program’s automation
needs based on its caseload and
developing the appropriate request for
such automation funding.

2. Comment: Three Tribal
commenters stated that access to
Federal Tax Refund Offset (FTRO),
Multi-State Financial Institution Data
Match (MSFIDM) and data from the
Federal Parent Locator Service (FPLS)
would enhance Tribal automation and
should be addressed in this regulation.

Response: We are aware that Tribal
IV-D programs are interested in having
access to FTRO, MSFIDM and the FPLS.
However, Title IV-D of the Act does not
currently authorize direct Tribal access
to these enforcement tools, so
expanding access to these systems
cannot be addressed in this regulation.

3. Comment: Six Tribal commenters
criticized the proposed regulations as
infringing on Tribal sovereignty and
exceeding the Department’s statutory
authority under section 455(f) of the Act
stating that the rule “purports to regulate
existing email, tribal computer networks
and other office automation processes
used in a Tribe’s child support
program.”

Response: We do not believe this
regulation, enabling Tribes to apply for
and receive Federal funding for the
costs of automated data processing,
infringes on Tribal sovereignty. Office
Automation is currently governed by
existing regulations found in
§309.145(h). This rule builds on the
existing regulation to expand allowable
activities and costs for Tribal IV-D
program automation. Section 455(f) of
the Act clearly states that the Secretary
shall “promulgate regulations
establishing requirements which must
be met by an Indian Tribe or Tribal
organization to be eligible for a direct
grant under title IV-D.” The resulting
regulation reflects the Federal
government’s determination of the
minimum regulatory requirements
necessary for the successful
administration and operation of
automated Tribal systems.

Section 310.1 What definitions apply
to this Part?

1. Comment: Five Tribal commenters
stated that the terms Reasonable Cost,
Essential Office Automation, Federal
Financial Participation (FFP),
Simplified Acquisition Threshold and
the reference to Part 95 titled General
Administration—Grant Programs,
should not be used in this regulation
because they are inapplicable to Tribes.

Response: The terms specified above
are applicable to Tribes and Tribal
organizations applying for Federal
funding for Computerized Tribal IV-D
Systems and Office Automation. Many
of the terms such as Reasonable Cost,
Essential Office Automation and FFP
are familiar terms to the Tribal IV-D
program and have been used in existing
regulations and policy documents
issued by OCSE. For example, § 309.155
lists unallowable costs, including “all
other costs that are not reasonable,
necessary, and allocable to Tribal IV-D
programs under the costs principles of
OMB Circular A-87.” OMB Circular A—
87 defines Reasonable Cost and applies
to Tribes: “This Circular establishes
principles and standards for
determining costs for Federal awards
carried out through grants, cost
reimbursement contracts, and other
agreements with State and local
governments and Federally-recognized
Indian tribal governments
(governmental units).”

The term Essential Office Automation
appears in § 309.145 titled, What costs
are allowable for Tribal IV-D programs
carried out under § 309.65(a) of this
part? as an allowable cost. In the final
rule for the Tribal Child Support
Enforcement program (69 FR 16638), the
term Federal funding is used rather than
FFP. However, we consider the two
terms interchangeable.

The term Simplified Acquisition
Threshold is used in 45 CFR Part 92
titled Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State, Local
and Tribal Governments which clearly
applies to Tribes and Tribal
organizations. The scope of 45 CFR Part
92 states that “This part establishes
uniform administrative rules for Federal
grants and cooperative agreements and
subawards to State, local and Indian
tribal governments.” The definition of
Simplified Acquisition Threshold in
this rule means “a Tribe or Tribal
organization’s monetary threshold for
determining whether competitive
acquisition rules are required for a given
procurement or $100,000, whichever is
less.” This provides flexibility in the
definition of Simplified Acquisition
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Threshold so that Tribes and Tribal
organizations may apply their monetary
threshold rather than the one defined in
41 U.S.C. (Public Contracts—Office of
Federal Procurement Policy—
Definitions), given that their threshold is
the lesser of the two.

With regard to Part 95, General
Administration—Grant Programs, OCSE
solicited comments in the proposed rule
for the Tribal Child Support
Enforcement program (65 FR 50800,
50825) stating that “OCSE [the Office] is
considering applying part 95 to Tribal
child support systems efforts” and that
“OCSE is, however, asking for comments
on the appropriateness of applying 45
CFR part 95 to the Tribal child support
program and on the modifications that
might be necessary or desirable to adapt
part 95 to the Tribal CSE program.” In
response to OCSE’s request for feedback,
one out of twenty-nine commenters
opposed the application of 45 CFR Part
95 to Tribal IV-D programs. We took
that commenter’s suggestion into
consideration in combination with
comments from other stakeholders
including members of the Federal/Tribal
Workgroup. After careful deliberation,
we determined that it would not be
necessary to make all sections of Part 95
applicable to Tribal IV-D programs, but
that certain terms identified in Subpart
F of Part 95, Automated Data Processing
Equipment and Services—Conditions
for Federal Financial Participation
(FFP), would be appropriately applied
to this rule.

2. Comment: One Tribal commenter
expressed concern that Reasonable Cost
may be interpreted differently and
requested assurance that there would be
consistency in the treatment for each
Tribal IV-D agency.

Response: This rule includes a very
detailed definition of Reasonable Cost
based on OMB Circular A-87, Cost
Principles for State, Local, and Indian
Tribal Governments which applies
consistently to State, local and
Federally-recognized Indian Tribal
governments. A Tribal IV-D agency’s
systems or Office Automation
expenditures will be assessed based on
this measurable definition of Reasonable
Cost.

3. Comment: One Tribal commenter
suggested revising the definition of
Reasonable Cost by deleting the terms
‘ordinary’, ‘arms-length bargaining’,
‘market price’ and ‘established
practices’.

Response: We did not revise the
definition of Reasonable Cost under this
regulation as each of the terms
identified by the commenter is taken
from the existing definition of
Reasonable Cost under OMB Circular

A-87, Cost Principles for State, Local
and Indian Tribal Governments, which
applies to Indian Tribal Governments.

4. Comment: One Tribal commenter
objected to the definition of Service
Agreement stating that the Federal
government cannot dictate how a Tribe
executes contracts with outside
agencies.

Response: The definition recognizes
the Federal government’s fiduciary
responsibility to ensure reasonable cost
of services rendered, the effective and
efficient use of Federally-funded
resources, the safety and security of
Federally-funded equipment, resources,
and data, and the accurate accounting of
the charges and expenditures under
such a service agreement. Thus, we have
not changed the definition in response
to the comment.

Subpart B—Requirements for
Computerized Tribal IV-D Systems and
Office Automation

Section 310.5 What options are
available for Computerized Tribal IV-D
Systems and Office Automation?

1. Comment: Eight Tribal commenters
and one State commenter requested
expanding Federal funding for the
development of an alternative system
designed, developed, procured or
enhanced entirely with Tribal funds.
One commenter suggested that Federal
funding should be available for a
Tribally-developed system, if the cost
for that system is equal to or less than
the highest cost of a Computerized
Tribal IV-D System or Office
Automation.

Response: In our experience over
many years with funding the
development of automated systems in
State IV-D programs, we are persuaded
that the costs involved in the design and
development of individual Tribal IV-D
automated child support enforcement
systems would be unreasonable relative
to the size of the Tribal programs being
served or compared to the costs of other
automation options (i.e., installation
costs of the Model Tribal IV-D System,
Intergovernmental Service Agreement or
Office Automation). To allow Federal
funding in the cost of an alternative
system would, therefore, be contrary to
the funding prerequisite for cost
reasonableness cited in OMB Circular
A-87.

2. Comment: Two Tribal commenters
questioned whether the Model Tribal
IV-D System would be available as an
option for Tribal IV-D automation since
it is currently in the testing phase and
has not been released to Tribes for their
review.

Response: OCSE completed
development of the Model Tribal IV-D
System in October 2008 and expects to
complete the pilot phase in the fall of
2009. Many Tribes have reviewed the
Model Tribal IV-D System by
participating in one or more of the
numerous live demonstrations of the
system as it has been built. Additional
demonstrations of the completed Model
Tribal IV-D System are planned through
2009.

Section 310.10 What are the functional
requirements for the Model Tribal IV-D
System?

1. Comment: Two Tribal commenters
requested that the language in this
section be revised to clarify that Tribes
will not be required to interface with
any other system.

Response: This rule does not require
Tribes to develop an automated
interface with any other system. Section
310.10(c) refers to the Model Tribal IV—
D System’s capacity to add on an
electronic interface with State or Tribal
financial management and expenditure
information at the Tribe’s option versus
manually reporting any fees. The
requirement in § 310.10(c) is that the
Model Tribal IV-D System must record
and report any fees collected. We have
not made any changes to the regulatory
language.

2. Comment: Two Tribal commenters
requested greater specificity as to the
type of data OCSE would have access to
based on §310.10(g), which states that
a Model Tribal IV-D System must
“provide automated processes to enable
the office to monitor Tribal IV-D
program operations and to assess
program performance through the audit
of financial and statistical data
maintained by the system.”

Response: Section 310.10(g) requires
access to any Tribal IV-D program’s
financial and statistical data maintained
by the system.

3. Comment: One commenter asked
that language be added to indicate that
Federal funding will be available if any
new data elements are added to those in
§310.10(a)(1) which requires that the
Model Tribal IV-D System accept,
maintain and process identifying
information such as Social Security
numbers, names, dates of birth and
other data as required by OCSE.

Response: The regulation already
addresses funding for new systems
requirements, including data elements,
in § 310.20(a)(4), governing the
availability of Federal funding for
enhancement of the Model Tribal IV-D
System, should new data requirements
be imposed by OCSE.
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Section 310.15 What are the
safeguards and processes that
comprehensive Tribal IV-D agencies
must have in place to ensure the
security and privacy of Computerized
Tribal IV-D Systems and Office
Automation?

1. Comment: Six Tribal commenters
questioned whether the safeguarding
requirement in § 310.15(a) to ensure that
the Computerized Tribal IV-D System
and Office Automation complies with
the requirements of the Federal
Information Security Management Act
and the Privacy Act apply to Tribal
governments.

Response: The Federal Information
Security Management Act (FISMA) and
the Privacy Act are Federal laws that
apply to Federal agencies. These laws
require Federal agencies to ensure that
information and information systems
used by the agency or other sources on
behalf of the agency are safeguarded.
The FISMA applies to both information
and information systems used by a
Federal agency and its contractors and
grantees, which would include State
and local governments and Federally-
recognized Tribes. Although Tribal IV—
D programs do not currently have direct
access to Federal information systems,
they may have indirect access through
agreements with State IV-D agencies.

Federal agencies must develop
policies for information security
oversight of contractors and other users
with privileged access to Federal data.
To that end, OCSE considers it
imperative that Tribal IV-D programs
are aware of the requirements in FISMA
and the Privacy Act and that Tribal IV—
D agencies should ensure that the
Computerized Tribal IV-D Systems and
Office Automation comply with such
requirements.

2. Comment: Five Tribal commenters
questioned the safeguarding
requirement in § 310.15(a)(5) for a Tribal
IV-D agency to include written policies
and procedures concerning mechanisms
to report (to the Department of
Homeland Security) and respond to
breaches of personally identifiable
information and stated that reporting to
the Department of Homeland Security
should not apply to Indian Tribes.

Response: Federal agencies are
required to report breaches or suspected
breaches of Federal data to the U.S.
Computer Emergency Readiness Team
(US—CERT), which is part of the
Department of Homeland Security
(DHS) and is charged with the task of
coordinating defense against and
responses to cyber attacks across the
nation.

A Tribal IV-D program, as part of the
overall child support enforcement
information system, must have written
policies and procedures concerning
mechanisms to report breaches or
suspected breaches of Federal data. The
Tribal IV-D agency has the discretion to
determine the mechanism used to report
the breach as a part of its written
policies and procedures. The procedure
for a State IV-D agency that suspects
compromised Federal data is to report
the suspected breach to OCSE. OCSE
would then notify the ACF Chief
Information Security Officer (CISO),
who in turn would notify the HHS
Computer Security Incident Response
Center. The HHS Computer Security
Incident Response Center then notifies
the US—CERT of the Department of
Homeland Security. A Tribal IV-D
agency may establish a similar
procedure.

3. Comment: One Tribal commenter
encouraged that the preamble language
stating “We also would emphasize that
no Federal Tribal IV-D program
requirement obligates comprehensive
Tribal IV-D agencies to disclose, or
otherwise make accessible, their Tribal
enrollment records for the purposes of
providing child support enforcement
services or automating child support
enforcement activities” be retained in
the final rule.

Response: We agree and retained the
language in this preamble.

4. Comment: One Tribal commenter
referenced § 310.15(a), which requires
written procedures to allow Tribal IV—-
D personnel controlled access and use
of IV-D data including “permitting
access to and use of data for the purpose
of exchanging information with State
and Tribal agencies administering
programs under titles IV-A, IV-E and
XIX of the Act” and suggested adding
language stating that “no state or tribe
can demand access to the information
maintained in the tribal IV-D system
without the express written consent of
the Tribe.”

Response: We agree that the section
referenced by the commenter addresses
procedures that must be put in place to
safeguard access that Tribal IV-D
personnel have to IV-D information and
data from programs administered under
titles IV—A, IV-E and XIX of the Act.
This and other sections of this
regulation do not imply that a State or
Tribe could demand access to a Tribal
IV-D agency’s automated data
processing system or Office Automation.
For this reason, we do not find it
necessary to revise or add language as
suggested.

5. Comment: One Tribal commenter
referenced § 310.15(a), which requires

the comprehensive Tribal IV-D agency
to have written policies and procedures
to safeguard the access to and use of
data in the Computerized Tribal IV-D
System and Office Automation. The
commenter suggested adding
clarification as to which safeguards
must be included in the Tribal IV-D
agency’s written policies and
procedures.

Response: The proposed regulatory
language in § 310.15(a) stating “Some of
the required safeguards must include
written polices and procedures * * *”
has been revised deleting the words
‘some of” for clarity so that the sentence
reads: “The required safeguards must
include written policies and procedures
concerning the following:”. A list of
required safeguards appears after the
introductory phrase.

Subpart C—Funding for Computerized
Tribal IV-D Systems and Office
Automation

Section 310.20 What are the
conditions for funding the installation,
operation, maintenance and
enhancement of Computerized Tribal
IV-D Systems and Office Automation?

1. Comment: One Tribal commenter
recommended that a comprehensive
Tribal IV-D agency be able to use more
than one of the options for
Computerized Tribal IV-D Systems and
Office Automation as defined in § 310.5
at one point in time to allow for
transitions such as from a State system
to the Model Tribal IV-D System.

Response: The language in
§310.20(a)(2)(i) which states that “an
APD for installation of a Computerized
Tribal IV-D System must represent the
sole systems effort being undertaken by
the comprehensive Tribal IV-D agency”
does not preclude situations wherein
multiple systems may be in use during
a reasonable transition period from one
automated system solution to another.
Clearly, any transition from one
automated system to another includes
tasks that will need to be performed
concurrently, such as data conversion,
training, testing, and installation.
During the installation process, further
guidance will be provided.

2. Comment: Ten Tribal commenters
and one State commenter suggested that
the FFP rate in the costs of Tribal
automation be increased from the
applicable matching rate as defined in
§309.130(c), How will Tribal IV-D
programs be funded and what forms are
required? (The applicable matching rate,
as proposed, would have been 90
percent for comprehensive Tribal IV-D
programs that are operating within the
first three-year period of Federal
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funding and 80 percent for
comprehensive Tribal IV-D programs
operating in all periods following the
first three-year period.) A number of
commenters and consultation
participants suggested that FFP in the
costs of Tribal automation be increased
to 100 percent Federal funding. Five
commenters stressed that the proposed
funding scheme would penalize the
more experienced Tribes. Two
commenters suggested that Federal
funding for Tribal automation should in
no way penalize the more experienced
Tribes.

Response: We are persuaded that
Tribes with comprehensive Tribal IV-D
programs that have been in operation for
over three years and are receiving 80
percent Federal funding should not be
disadvantaged when funding for
installing the Model Tribal IV-D System
is available. Therefore, the final rule
extends 90 percent FFP in the pre-
approved costs of installing the Model
Tribal IV-D System for all
comprehensive Tribal IV-D programs.
FFP in the costs of all other allowable
activities will remain at the applicable
matching rate. This includes the cost of
access to State automated systems or
Office Automation, for which Federal
funding has been available to
comprehensive Tribal IV-D programs
since the inception of the program.

3. Comment: One Tribal commenter
asked if in-kind payments or services
would be accepted towards the Tribal
IV-D agency’s share of automation
costs.

Response: Current regulations at
§309.130(d)(3) allow in-kind payments
and services as a Tribal IV-D agency’s
share of costs, including automation
costs.

4. Comment: One Tribal commenter
referenced § 310.20(a)(4), which sets
forth conditions that must be met in
order to obtain FFP in the costs of
enhancements, and objected to the
requirement that “The project’s Total
Acquisition Cost cannot exceed the
comprehensive Tribal IV-D agency’s
total Tribal IV-D program grant award
for the year in which the acquisition
request is made.” The commenter
explained such a provision would limit
smaller Tribal programs.

Response: Based on our experience
with State automation efforts, this
requirement is consistent with States’
annual automation project expenditures
and represents a sound, practical
threshold to apply to ensure the cost
reasonableness of Tribal automation
efforts.

5. Comment: One Tribal commenter
stated that the proposed rule does not
allocate Federal funds to be used in the

development of a Model Tribal IV-D
System.

Response: This rule does not provide
for Federal funds towards the
development of a Model Tribal IV-D
System because the Model Tribal IV-D
System has already been designed and
developed by OCSE for use by
comprehensive Tribal IV-D programs
electing to automate child support
activities under this rule. There are no
costs, including license fees or other
charges, to Tribal IV-D programs to
acquire a complete copy of the Model
Tribal IV-D System from OCSE, and 90
percent Federal funding is available to
Tribal IV-D programs for pre-approved
costs of installing the Model Tribal IV—
D System.

Section 310.25 What conditions apply
to acquisitions of Computerized Tribal
IV-D Systems?

1. Comment: Six Tribal commenters
questioned whether the Model Tribal
IV-D System was developed through
competitive contracting in accordance
with the Competition in Contracting
Act.

Response: The Model Tribal IV-D
System was developed under the
direction of OCSE through the use of
contractor resources from two
competitively procured contracts. These
two procurements adhered to all Federal
acquisition regulations.

2. Comment: One Tribal commenter
stated that its ability to ensure full and
open competition would be hampered
because there are only two specialists in
the area who are capable of enhancing
their Tribe’s Computerized Tribal IV-D
System.

Response: There are many ways to
enable increased competition in
procurements, including participating
in consortia-based contracts with other
Tribal IV-D programs, increasing the
distance or range of the procurement
search, and allowing successful offerors
remote access to the Computerized
Tribal IV-D System, thereby reducing
contracted travel and similar costs.
Remote access can increase interest in
the vendor community to participate in
a Tribe’s procurement as it can have a
leveling effect on the costs being
proposed by all of the prospective
offerors.

3. Comment: One Tribal commenter
requested clarification of the
procurement process and asked if Tribes
would need to solicit bids from other
States.

Response: There is no requirement
that Tribal IV-D programs solicit bids
from other States.

4. Comment: Seven Tribal
commenters questioned the intent of

§ 310.25(c) titled Software and
Ownership Rights, as it relates to
Tribally-funded systems; they suggested
that the provisions of this section may
inappropriately result in the Federal
government reserving a license on
property acquired with the Tribal funds.
One commenter stated that provisions
in §310.25(c)(2) that OCSE reserves a
royalty-free, nonexclusive and
irrevocable license to reproduce,
publish, or otherwise use and to
authorize others to use for Federal
Government purposes would discourage
Tribes or Tribal organizations from
development of their own systems at
their own expense.

Response: In the preamble language to
§310.25, we indicate that
“Comprehensive Tribal IV-D agencies
that have elected to automate program
activities through Office Automation or
another alternative to Computerized
Tribal IV-D Systems [such as an
automated system funded entirely by a
Tribe] as discussed in proposed § 310.5,
would not be subject to the
requirements presented in proposed
§310.25.” A Tribal IV-D program’s
alternative system, one that was
designed and developed as a fully
Tribally-funded system, would only
become subject to the Software and
Ownership Rights clauses in § 310.25(c)
if the Tribal IV-D program later sought
Federal funding in the costs to operate
and maintain its alternative system. We
agree with commenters that
§310.25(c)(2), which states that OCSE
reserves a royalty-free, nonexclusive
and irrevocable license to reproduce,
publish, or otherwise use and to
authorize others to use for Federal
Government purposes, should not apply
to a Tribally-funded system. We have
revised this rule to limit the Software
and Ownership Rights clause for a
Tribally-funded system to § 310.25(c)(1),
which requires that all procurement and
contract instruments must include a
clause that provides that the
comprehensive Tribal IV-D agency will
have all ownership rights to
Computerized Tribal IV-D System
software or enhancements thereof and
all associated documentation designed,
developed or installed with FFP.

Subpart D—What requirements apply
for accessing systems and records for
monitoring Computerized Tribal IV-D
Systems and Office Automation?

1. Comment: Six Tribal commenters
questioned the language in § 310.40
which states that “In accordance with 45
CFR Part 95 of this title, under proposed
§310.40 a comprehensive Tribal IV-D
agency must allow OCSE access to the
system in all of its aspects.” The
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commenters proposed restricting
OCSE’s access to financial and
procurement information in the Tribe’s
automated system.

Response: We do not agree that
OCSE’s access to information on the
Tribe’s automated system should be
restricted. This requirement is critical
for Federal oversight responsibility to
ensure that Federal funds are expended
appropriately and Federal grantees meet
all requirements as a condition of
receiving Federal funds.

Paperwork Reduction Act of 1995

Under the Paperwork Reduction Act
of 1995 (Pub. L. 104-13), all
Departments are required to submit to
the Office of Management and Budget
(OMB) for review and approval any
reporting or recordkeeping requirements
inherent in a proposed or final rule.

This final rule contains reporting
requirements at 45 CFR Part 310. The
Department has submitted these
reporting requirements to OMB for
review.

Part 310 contains a regulatory
requirement that, in order to receive
funding for a Computerized Tribal IV—
D System, a Tribe or Tribal organization
must submit an Advanced Planning
Document (APD) which represents the
sole systems effort being undertaken by
the comprehensive Tribal IV-D agency;
describes the projected resource
requirements for staff, hardware,
software, network connections and
other needs and resources available and
expected to be available; contains a
proposed schedule of project
milestones; contains a proposed budget;
and contains a statement that the
comprehensive Tribal IV-D agency

agrees in writing to use the
Computerized Tribal IV-D System for a
minimum period of time. Tribes and
Tribal organizations must respond if
they wish to operate a Federally-funded
Computerized Tribal IV-D System. The
potential respondents to these
information collection requirements are
approximately 40 Federally-recognized
Tribes, and Tribal organizations, during
Year 1; 5 additional Federally-
recognized Tribes and Tribal
organizations during Year 2; and 5
additional Federally-recognized Tribes
and Tribal organizations during Year 3;
for a three-year total of 50 grantees. This
information collection requirement will
impose the estimated total annual
burden on the Tribes and Tribal
organizations described in the table
below:

Average
. . Number of Response per Total annual
Information collection respondents respondent br"é'gpegnggr burden
Year 1

APD et 40 2 108 8,640
6 2 24 288
....................................................................... 8,928
*11 2 108 2,376
6 2 24 288
....................................................................... 2,664
APD ettt *8 2 108 1,728
Acquisitions (RFPs, Contracts, 1C.) .......cccccereiriiiiiiiiieeieeree e 3 2 24 144
TORAI et e e s sne e e snnneeesnnnes | teesnreeessineeesnrenens | tanreesssseessnnneennie | eeessseeesaneessnnnes 1,872

*Figures reflect APDs from 5 additional Tribes in Year 2 and Year 3 as well as APD Updates from Tribes included in Year 1 and 2

respectively.

Total Burden for 3 Years: 13,464.
Total Annual Burden Averaged over 3
Years: 4,488 per year.

Regulatory Flexibility Analysis

The Secretary certifies, under 5 U.S.C.
605(b), the Regulatory Flexibility Act
(Pub. L. 96—-354), that these regulations
will not result in a significant impact on
a substantial number of small entities
because the primary impact of these
regulations is on Tribal governments.
Tribal governments are not considered
small entities under the Act.

Regulatory Impact Analysis

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined

that this final rule is consistent with
these priorities and principles.
Moreover, we have consulted with the
Office of Management and Budget
(OMB) and determined that these rules
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, they were subject to OMB
review.

We have determined that this final
rule, including setting the FFP rate in
the costs of installing the Model Tribal
IV-D System at 90 percent for all
comprehensive Tribal IV-D agencies, is
not an economically significant rule
under Executive Order 12866 and will
not result in the expenditure by State,
local, and Tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year,

adjusted for inflation from 1995 to 2008
using the GDP Price Deflator. The
current threshold is $133 million.
Therefore, we have not prepared a
budgetary impact statement. We
anticipate that the costs associated with
this rule will be: FY 2010—$8m; FY
2011—%4m; FY 2012—$2m; FY 2013—
$3m; FY 2014—$3m.

These regulations are authorized by
42 U.S.C. 655(f) and 42 U.S.C. 1302 and
represent the final regulations governing
direct funding for computerized systems
and Office Automation of Tribal IV-D
agencies that demonstrate the capacity
to operate a child support enforcement
program, including establishment of
paternity, establishment, modification
and enforcement of support orders, and
location of noncustodial parents.
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The Executive Order encourages
agencies, as appropriate, to provide the
public with meaningful participation in
the regulatory process. As described
elsewhere in the preamble, ACF
consulted with Tribes and Tribal
organizations and their representatives
to obtain their views prior to the
publication of this rule.

Executive Order 13175

Executive Order 13175 sets forth
principles to strengthen the United
States’ government-to-government
relationships with Indian Tribes and to
reduce the imposition of unfunded
mandates upon Indian Tribes. In
association with this rule, ACF held
three consultation sessions on June 27,
July 8 and July 9 of 2008. The
consultations were held in Seattle,
Washington; Catoosa, Oklahoma; and
Milwaukee, Wisconsin during the
summer and elicited a range of
questions and suggestions which are
discussed in detail throughout the
preceding pages of this preamble.

Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4, requires that a covered
agency prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in the expenditure by State,
local and Tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
As indicated above, we have determined
this rule will not result in the
expenditure by State, local and Tribal
governments, in the aggregate, or by the
private sector, of more than $100
million in any one year.

Congressional Review

This final rule is not a major rule as
defined in 5 U.S.C., Chapter 8.

Assessment of Federal Regulations and
Policies on Family Well-Being

We certify that we have made an
assessment of this rule’s impact on the
well-being of families, as required under
sec. 654 of the Treasury and General
Government Appropriations Act of
1999, Pub. L. 105-277. This final rule
gives flexibility to Tribes and Tribal
organizations to use technological
advancements to meet program
objectives that serve this purpose.

Executive Order 13132

Executive Order 13132 prohibits an
agency from publishing any rule that
has federalism implications if the rule
either imposes substantial direct

compliance costs on State and local
governments or is not required by
statute, or the rule preempts State law,
unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order.
These regulations do not have
federalism implications for State or
local governments as defined in the
Executive Order.

List of Subjects

45 CFR 309

Child support, Grant programs—
Social programs, Indians, Native
Americans.

45 CFR 310

Child support, Grant programs—
Social programs, Indians, Native
Americans.

(Catalogue of Federal Domestic Assistance

Programs No. 93.563, Child Support
Enforcement Program)

Dated: October 28, 2009.
Carmen Nazario,

Assistant Secretary for Children and Families.

Approved: November 16, 2009.
Kathleen Sebelius,
Secretary, Department of Health and Human
Services.
m For the reasons discussed in the
preamble, title 45 chapter III of the Code
of Federal Regulations is amended as
follows:

PART 309—TRIBAL CHILD SUPPORT
ENFORCEMENT (IV-D) PROGRAM

m 1. The authority citation for part 309
continues to read as follows:

Authority: 42 U.S.C. 655(f), 1302.

m 2.In § 309.130, revise paragraph (c)(3)
to read as follows:

§309.130 How will Tribal IV-D programs
be funded and what forms are required?
* * * * *

(c) Federal share of program
expenditures. * * *

(3)(i) Except as provided in paragraph
(c)(3)(ii) of this section, for all periods
following the three-year period
specified in paragraph (c)(2) of this
section, a Tribe or Tribal organization
will receive Federal grant funds equal to
80 percent of the total amount of
approved and allowable expenditures
made for the administration of the
Tribal child support enforcement
program.

(ii) A Tribe or Tribal organization will
receive Federal grant funds equal to 90
percent of pre-approved costs of
installing the Model Tribal IV-D
System.

* * * * *

m 3.In § 309.145, revise paragraph (h) to
read as follows:

§309.145 What costs are allowable for
Tribal IV-D programs carried out under
§309.65(a) of this part?

* * * * *

(h) Automated data processing
computer systems, including:

(1) Planning efforts in the
identification, evaluation, and selection
of an automated data processing
computer system solution meeting the
program requirements defined in a
Tribal IV-D plan and the automated
systems requirements in part 310 of this
chapter;

(2) Installation, operation,
maintenance, and enhancement of a
Model Tribal IV-D System as defined in
and meeting the requirements of part
310 of this title;

(3) Procurement, installation,
operation and maintenance of essential
Office Automation capability;

(4) Establishment of
Intergovernmental Service Agreements
with a State and another comprehensive
Tribal IV-D agency for access to the
State or other Tribe’s existing automated
data processing computer system to
support Tribal IV-D program
operations, and Reasonable Costs
associated with use of such a system;

(5) Operation and maintenance of a
Tribal automated data processing
system funded entirely with Tribal
funds if the software ownership rights
and license requirements in
§310.25(c)(1) are met; and

(6) Other automation and automated
data processing computer system costs
in accordance with instructions and

guidance issued by the Secretary.
* * * * *

m 4. Revise part 310 to read as follows:

PART 310—COMPUTERIZED TRIBAL
IV-D SYSTEMS AND OFFICE

AUTOMATION
Subpart A—General Provisions
Sec.

310.0 What does this part cover?
310.1 What definitions apply to this part?

Subpart B—Requirements for Computerized
Tribal IV-D Systems and Office Automation

310.5 What options are available for
Computerized Tribal IV-D Systems and
Office Automation?

310.10 What are the functional
requirements for the Model Tribal IV-D
System?

310.15 What are the safeguards and
processes that comprehensive Tribal IV—-
D agencies must have in place to ensure
the security and privacy of
Computerized Tribal IV-D Systems and
Office Automation?
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Subpart C—Funding for Computerized

Tribal IV-D Systems and Office Automation

310.20 What are the conditions for funding
the installation, operation, maintenance
and enhancement of Computerized
Tribal IV-D Systems and Office
Automation?

310.25 What conditions apply to
acquisitions of Computerized Tribal
IV-D Systems?

310.30 Under what circumstances would
FFP be suspended or disallowed in the
costs of Computerized Tribal IV-D
Systems?

310.35 Under what circumstances would
emergency FFP be available for
Computerized Tribal IV-D Systems?

Subpart D—Accountability and Monitoring

Procedures for Computerized Tribal IV-D

Systems

310.40 What requirements apply for
accessing systems and records for
monitoring Computerized Tribal IV-D
Systems and Office Automation?

Authority: 42 U.S.C. 655(f) and 1302.

Subpart A—General Provisions

§310.0 What does this part cover?

This part addresses conditions for
funding and requirements governing
Computerized Tribal IV-D Systems and
Office Automation including:

(a) The automated systems options for
comprehensive Tribal IV-D programs in
§ 310.5 of this part;

(b) The functional requirements for
the Model Tribal IV-D Systems in
§310.10 of this part;

(c) The security and privacy
requirements for Computerized Tribal
IV-D Systems and Office Automation in
§ 310.15 of this part;

(d) The conditions for funding the
installation, operation, maintenance,
and enhancement of Computerized
Tribal IV-D Systems and Office
Automation in § 310.20 of this part;

(e) The conditions that apply to
acquisitions of Computerized Tribal IV—
D Systems in § 310.25 of this part; and

(f) The accountability and monitoring
of Computerized Tribal IV-D Systems in
§ 310.40 of this part.

§310.1 What definitions apply to this part?

(a) The following definitions apply to
this part and part 309:

(1) Automated Data Processing
Services (ADP Services) means services
for installation, maintenance, operation,
and enhancement of ADP equipment
and software performed by a
comprehensive Tribal IV-D agency or
for that agency through a services
agreement or other contractual
relationship with a State, another Tribe
or private sector entity.

(2) Comprehensive Tribal IV-D
agency means the organizational unit in

the Tribe or Tribal organization that has
the authority for administering or
supervising a comprehensive Tribal IV—-
D program under section 455(f) of the
Act and implementing regulations in
part 309 of this chapter. This is an
agency meeting all requirements of

§ 309.65(a) of this chapter which is not
in the start-up phase under § 309.65(b)
of this chapter.

(3) Computerized Tribal IV-D System
means a comprehensive Tribal IV-D
program’s system of data processing that
is performed by electronic or electrical
machines so interconnected and
interacting as to minimize the need for
human assistance or intervention. A
Computerized Tribal IV-D System is:

(i) The Model Tribal IV-D System; or

(ii) Access to a State or
comprehensive Tribal IV-D agency’s
existing automated data processing
computer system through an
Intergovernmental Service Agreement;

(4) Installation means the act of
installing ADP equipment and software,
performing data conversion, and
turnover to operation status.

(5) Maintenance is the totality of
activities required to provide cost-
effective support to an operational ADP
system. Maintenance is generally
routine in nature and can include
activities such as: Upgrading ADP
hardware, and revising/creating new
reports, making limited data element/
data base changes, minor data
presentation changes, and other
software corrections.

(6) Model Tribal IV-D System means
an ADP system designed and developed
by OCSE for comprehensive Tribal IV—
D programs to include system
specifications and requirements as
specified in this part. The Model Tribal
IV-D System effectively and efficiently
allows a comprehensive Tribal IV-D
agency to monitor, account for, and
control all child support enforcement
services and activities pursuant to part
309 of this chapter.

(7) Office Automation means a generic
adjunct component of a computer
system that supports the routine
administrative functions in an
organization (e.g., electronic mail, word
processing, internet access), as well as
similar functions performed as part of
an automated data processing system.
Office Automation is not specifically
designed to meet the programmatic and
business-centric needs of an
organization.

(8) Reasonable Cost means a cost that
is determined to be reasonable if, in its
nature and amount, it does not exceed
that which would be incurred by a
prudent person under the circumstances
prevailing at the time the decision was

made to incur the cost. In determining

reasonableness with regard to ADP

systems cost, consideration shall be
iven to:

(i) Whether the cost is of a type
generally recognized as ordinary and
necessary for the operation of a
comprehensive Tribal IV-D agency;

(ii) The restraints or requirements
imposed by such factors as: Sound
business practices; arms-length
bargaining; Federal, Tribal laws and
regulations; and terms and conditions of
any direct Federal funding;

(iii) Whether the individual
concerned acted with prudence in the
circumstances considering his or her
responsibilities to the comprehensive
Tribal IV-D agency, its employees, the
public at large, and the Federal
Government;

(iv) Market prices for comparable
goods or services;

(v) Significant deviations from the
established practices of the
comprehensive Tribal IV-D agency
which may unjustifiably increase the
cost; and

(vi) Whether a project’s Total
Acquisition Cost is in excess of the
comprehensive Tribal IV-D agency’s
total Tribal IV-D program grant award
for the year in which the request is
made.

(9) Service Agreement means a
document signed by the Tribe or Tribal
organization operating a comprehensive
Tribal IV-D program under § 309.65(a)
and the State or other comprehensive
Tribal IV-D program whenever the latter
provides data processing services to the
former and identifies those ADP
services that the State or other
comprehensive Tribal IV-D program
will provide to the Tribe or Tribal
organization. Additionally, a Service
Agreement would include the following
details:

(i) Schedule of charges for each
identified ADP service and a
certification that these charges apply
equally to all users;

(ii) Description of the method(s) of
accounting for the services rendered
under the agreement and computing
service charges;

(iii) Assurances that services provided
will be timely and satisfactory;

(iv) Assurances that information in
the computer system as well as access,
use and disposal of ADP data will be
safeguarded in accordance with
proposed § 310.15;

(v) Beginning and ending dates of the
period of time covered by the Service
Agreement; and

(vi) Schedule of expected total
charges for the period of the Service
Agreement.
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(10) Simplified Acquisition Threshold
for ADP systems, equipment, and
service acquisitions means a Tribe or
Tribal organization’s monetary
threshold for determining whether
competitive acquisition rules are
required for a given procurement or
$100,000, whichever is less.

(b) The following terms apply to this
part and are defined in § 95.605 of this
title: “Acquisition”; “Advance Planning
Document (APD)”; “Design or System
Design”; “Development”;
“Enhancement”; “Federal Financial
Participation (FFP)”; “Operation”;
“Project”; “Software”; and “Total
Acquisition Cost”.

(c) All of the terms defined in § 309.05
of this chapter apply to this part.

Subpart B: Requirements for
Computerized Tribal IV-D Systems and
Office Automation

§310.5 What options are available for
Computerized Tribal IV-D Systems and
office automation?

(a) Allowable computerized support
enforcement systems for a
Comprehensive Tribal IV-D agency. A
comprehensive Tribal IV-D agency may
have in effect an operational
computerized support enforcement
system that meets Federal requirements
under this part.

(b) Computerized Tribal IV-D
Systems. A Computerized Tribal IV-D
System must be one of the design
options listed below. A comprehensive
Tribal IV-D program may automate its
case processing and recordkeeping
processes through:

(1) Installation, operation,
maintenance, or enhancement of the
Model Tribal IV-D System designed by
OCSE to address the program
requirements defined in a Tribal IV-D
plan in accordance with § 309.65(a) of
this chapter and the functional
requirements in § 310.10 of this part;

(2) Establishment of
Intergovernmental Service Agreements
with a State or another comprehensive
Tribal IV-D agency for access to that
agency’s existing automated data
processing computer system to support
comprehensive Tribal IV-D program
operations.

(c) Office Automation. A
comprehensive Tribal IV-D agency may
opt to conduct automated data
processing and recordkeeping activities
through Office Automation. Allowable
activities under this paragraph include
procurement, installation, operation and
maintenance of essential Office
Automation capability as defined in
§ 310.1 of this part.

(d) Alternative to Computerized Tribal
IV-D Systems and Office Automation. A

comprehensive Tribal IV-D agency may
design, develop, procure, or enhance an
automated data processing system
funded entirely with Tribal funds.

§310.10 What are the functional
requirements for the Model Tribal IV-D
System?

A Model Tribal IV-D System must:

(a) Accept, maintain and process the
actions in the support collection and
paternity determination processes under
the Tribal IV-D plan, including:

(1) Identifying information such as
Social Security numbers, names, dates
of birth, home addresses and mailing
addresses (including postal zip codes)
on individuals against whom paternity
and support obligations are sought to be
established or enforced and on
individuals to whom support
obligations are owed, and other data as
may be requested by OCSE;

(2) Verifying information on
individuals referred to in paragraph
(a)(1) of this section with Tribal,
Federal, State and local agencies, both
intra-tribal and intergovernmental;

(3) Maintaining information
pertaining to:

(i) Applications and referrals for
Tribal IV-D services, including:

(A) Case record;

(B) Referral to the appropriate
processing unit (i.e., locate or paternity
establishment);

(C) Caseworker notification;

(D) Case Identification Number; and

(E) Participant Identification Number;

(ii) Delinquency and enforcement
activities;

(iii) Intra-tribal, intergovernmental,
and Federal location of the putative
father and noncustodial parents;

(iv) The establishment of paternity;

(v) The establishment of support
obligations;

(vi) The payment and status of current
support obligations;

(vii) The payment and status of
arrearage accounts;

(4) Maintaining data on case actions
administered by both the initiating and
responding jurisdictions in
intergovernmental cases;

(b) Update, maintain and manage all
IV-D cases under the Tribal IV-D plan
from initial application or referral
through collection and enforcement,
including any events, transactions, or
actions taken therein;

(c) Record and report any fees
collected, either directly or by
interfacing with State or Tribal financial
management and expenditure
information;

(d) Distribute current support and
arrearage collections in accordance with
Federal regulations at § 309.115 of this
chapter and Tribal laws;

(e) Maintain, process and monitor
accounts receivable on all amounts
owed, collected, and distributed with
regard to:

(1) Detailed payment histories that
include the following:

(i) Amount of each payment;

(ii) Date of each collection;

(iii) Method of payment;

(iv) Distribution of payments; and

(v) Date of each disbursement;

(2) Automated income withholding
activities such as:

(i) Recording and maintaining any
date the noncustodial parent defaults on
payment of the support obligation in an
amount equal to the support payable for
one month;

(ii) Generating the Standard Federal
Income Withholding Form; and

(iii) Allocating amounts received by
income withholding according to
§§309.110 and 309.115 of this chapter.

(f) Maintain and automatically
generate data necessary to meet Federal
reporting requirements on a timely basis
as prescribed by OCSE. At a minimum
this must include:

(1) Yearly notices on support
collected, which are itemized by month
of collection and provided to families
receiving services under the
comprehensive Tribal IV-D program as
required in § 309.75(c) of this chapter, to
all case participants regarding support
collections; and

(2) Reports submitted to OCSE for
program monitoring and program
performance as required in § 309.170 of
this chapter;

(g) Provide automated processes to
enable OCSE to monitor Tribal IV-D
program operations and to assess
program performance through the audit
of financial and statistical data
maintained by the system; and

(h) Provide security to prevent
unauthorized access to, or use of, the
data in the system as detailed in
§310.15 of this part.

§310.15 What are the safeguards and
processes that comprehensive Tribal IV-D
agencies must have in place to ensure the
security and privacy of Computerized Tribal
IV-D Systems and Office Automation?

(a) Information integrity and security.
The comprehensive Tribal IV-D agency
must have safeguards on the integrity,
accuracy, completeness, access to, and
use of data in the Computerized Tribal
IV-D System and Office Automation.
Computerized Tribal IV-D Systems and
Office Automation should be compliant
with the Federal Information Security
Management Act, and the Privacy Act.
The required safeguards must include
written policies and procedures
concerning the following:
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(1) Periodic evaluations of the system
for risk of security and privacy breaches;
(2) Procedures to allow Tribal IV-D
personnel controlled access and use of

IV-D data, including:

(i) Specifying the data which may be
used for particular IV-D program
purposes, and the personnel permitted
access to such data;

(ii) Permitting access to and use of
data for the purpose of exchanging
information with State and Tribal
agencies administering programs under
titles IV=A, IV-E and XIX of the Act to
the extent necessary to carry out the
comprehensive Tribal IV-D agency’s
responsibilities with respect to such
programs;

(3) Maintenance and control of
application software program data;

(4) Mechanisms to back-up and
otherwise protect hardware, software,
documents, and other communications;
and,

(5) Mechanisms to report breaches or
suspected breaches of personally
identifiable information to the
Department of Homeland Security, and
to respond to those breaches.

(b) Monitoring of access. The
comprehensive Tribal IV-D agency must
monitor routine access to and use of the
Computerized Tribal IV-D System and
Office Automation through methods
such as audit trails and feedback
mechanisms to guard against, and
promptly identify, unauthorized access
or use;

(c) Training and information. The
comprehensive Tribal IV-D agency must
have procedures to ensure that all
personnel, including Tribal IV-D staff
and contractors, who may have access to
or be required to use confidential
program data in the Computerized
Tribal IV-D System and Office
Automation are adequately trained in
security procedures.

(d) Penalties. The comprehensive
Tribal IV-D agency must have
administrative penalties, including
dismissal from employment, for
unauthorized access to, disclosure or
use of confidential information.

Subpart C—Funding for Computerized
Tribal IV-D Systems and Office
Automation

§310.20 What are the conditions for
funding the installation, operation,
maintenance and enhancement of
Computerized Tribal IV-D Systems and
Office Automation?

(a) Conditions that must be met for
FFP at the applicable matching rate in
§ 309.130(c) of this chapter for
Computerized Tribal IV-D Systems. The
following conditions must be met to

obtain 90 percent FFP in the costs of
installation of the Model Tribal IV-D
System and FFP at the applicable
matching rate under § 309.130(c) of this
chapter in the costs of operation,
maintenance, and enhancement of a
Computerized Tribal IV-D System:

(1) A comprehensive Tribal IV-D
agency must have submitted, and OCSE
must have approved, an Advance
Planning Document (APD) for the
installation and enhancement of a
Computerized Tribal IV-D System;

(2) An APD for installation of a

Computerized Tribal IV-D System must:

(i) Represent the sole systems effort
being undertaken by the comprehensive
Tribal IV-D agency under this part;

(ii) Describe the projected resource
requirements for staff, hardware,
software, network connections and
other needs and the resources available
or expected to be available to meet the
requirements;

(iii) Contain a proposed schedule of
project milestones with detail sufficient
to describe the tasks, activities, and
complexity of the initial
implementation project;

(iv) Contain a proposed budget
including a description of expenditures
by category and amount for items
related to installing, operating,
maintaining, and enhancing the
Computerized Tribal IV-D System; and

(v) Contain a statement that the
comprehensive Tribal IV-D agency
agrees in writing to use the
Computerized Tribal IV-D System for a
minimum period of time;

(3) The following conditions, in
addition to those in paragraphs (a)(1)
and (2) of this section, must be met to
obtain FFP in the installation costs of
access to a State or another
comprehensive Tribal IV-D program’s
ADP system established under an
Intergovernmental Service Agreement.
The comprehensive Tribal IV-D agency
must:

(i) Maintain a copy of each
intergovernmental cooperative
agreement and Service Agreement in its
files for Federal review; and

(ii) Ensure that the:

(A) Service Agreement for which FFP
is being sought, meets the definition of
a Service Agreement as defined in
§310.1 of this title;

(B) Claims for FFP conform to the
timely claim provisions of part 95
subpart A of this title; and

(C) Service Agreement was not
previously disapproved by the
Department.

(4) The following conditions, in
addition to those in paragraphs (a)(1)
through (3) of this section, must be met
in order for a comprehensive Tribal IV—

D agency to obtain FFP in the costs of
enhancements to its Computerized
Tribal IV-D System:

(i) The project’s Total Acquisition
Cost cannot exceed the comprehensive
Tribal IV-D agency’s total Tribal IV-D
program grant award for the year in
which the acquisition request is made;
and

(ii) The APD budget, schedule and
commitment to use the Computerized
Tribal IV-D System for a specified
minimum period of time must be
updated to reflect the enhancement
project.

(5) To receive FFP in the costs of the
operation and maintenance of a
Computerized Tribal IV-D System
installed under § 310.20 or developed
under § 309.145(h)(5), which refers to a
Tribal automated data processing
system that is funded entirely with
Tribal funds, the comprehensive Tribal
IV-D agency must include operation
and maintenance costs in its annual
Title IV-D program budget submission
in accordance with § 309.15(c) of this
chapter;

(6) To receive FFP in the costs of the
installation, operation, and maintenance
of essential Office Automation
capabilities, the comprehensive Tribal
IV-D agency must include such costs in
its annual Title IV-D program budget
submission in accordance with
§ 309.15(c) of this chapter;

(b) Procedure for APD Submittal. The
comprehensive Tribal IV-D agency must
submit an APD for a Computerized
Tribal IV-D System to the
Commissioner of OCSE, Attention:
Division of State and Tribal Systems.
The APD submitted by the
comprehensive Tribal IV-D agency must
be approved and signed by the
comprehensive Tribal IV-D agency
Director and the appropriate Tribal
officials prior to submission to OCSE for
approval.

§310.25 What conditions apply to
acquisitions of Computerized Tribal IV-D
Systems?

(a) APD Approval. A comprehensive
Tribal IV-D agency must have an
approved APD in accordance with the
applicable requirements of § 310.20 of
this part prior to initiating acquisition of
a Computerized Tribal IV-D System.

(b) Procurements. Requests for
Proposals (RFP) and similar
procurement documents, contracts, and
contract amendments involving costs
eligible for FFP, must be submitted to
OCSE for approval prior to release of the
procurement document, and prior to the
execution of the resultant contract when
a procurement is anticipated to or will
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exceed the Simplified Acquisition
Threshold;

(c) Software and ownership rights. (1)
All procurement and contract
instruments must include a clause that
provides that the comprehensive Tribal
IV-D agency will have all ownership
rights to Computerized Tribal IV-D
System software or enhancements
thereof and all associated
documentation designed, developed or
installed with FFP. Intergovernmental
Service Agreements are not subject to
this paragraph.

(2) OCSE reserves a royalty-free,
nonexclusive, and irrevocable license to
reproduce, publish, or otherwise use
and to authorize others to use for
Federal Government purposes, such
software, modifications and
documentation.

(3) FFP is not available for the costs
of rental or purchase of proprietary
application software developed
specifically for a Computerized Tribal
IV-D System. Commercial-off-the-shelf
(COTS) software packages that are sold
or leased to the general public at
established catalog or market prices are
not subject to the ownership and license
provisions of this requirement.

(d) Requirements for acquisitions
under the threshold amount. A
comprehensive Tribal IV-D agency is
not required to submit procurement
documents, contracts, and contract
amendments for acquisitions under the
Simplified Acquisition Threshold
unless specifically requested to do so in
writing by OCSE.

§310.30 Under what circumstances would
FFP be suspended or disallowed in the
costs of Computerized Tribal IV-D
Systems?

(a) Suspension of APD approval.
OCSE will suspend approval of the APD
for a Computerized Tribal IV-D System
approved under this part as of the date
that the system ceases to comply
substantially with the criteria,
requirements, and other provisions of
the APD. OCSE will notify a Tribal IV—-
D agency in writing in a notice of
suspension, with such suspension
effective as of the date on which there
is no longer substantial compliance.

(b) Suspension of FFP. If OCSE
suspends approval of an APD in
accordance with this part during the
installation, operation, or enhancement
of a Computerized Tribal IV-D System,
FFP will not be available in any
expenditure incurred under the APD
after the date of the suspension until the
date OCSE determines that the
comprehensive Tribal IV-D agency has
taken the actions specified in the notice
of suspension described in paragraph (a)

of this section. OCSE will notify the
comprehensive Tribal IV-D agency in
writing upon making such a
determination.

§310.35 Under what circumstances would
emergency FFP be available for
Computerized Tribal IV-D Systems?

(a) Conditions that must be met for
emergency FFP. OCSE will consider
waiving the approval requirements for
acquisitions in emergency situations,
such as natural or man-made disasters,
upon receipt of a written request from
the comprehensive Tribal IV-D agency.
In order for OCSE to consider waiving
the approval requirements in § 310.25 of
this part, the following conditions must
be met:

(1) The comprehensive Tribal IV-D
agency must submit a written request to
OCSE prior to the acquisition of any
ADP equipment or services. The written
request must be sent by registered mail
and include:

(i) A brief description of the ADP
equipment and/or services to be
acquired and an estimate of their costs;

(ii) A brief description of the
circumstances which resulted in the
comprehensive Tribal IV-D agency’s
need to proceed prior to obtaining
approval from OCSE; and

(iii) A description of the harm that
will be caused if the comprehensive
Tribal IV-D agency does not acquire
immediately the ADP equipment and
services.

(2) Upon receipt of the information,
OCSE will, within 14 working days of
receipt, take one of the following
actions:

(i) Inform the comprehensive Tribal
IV-D agency in writing that the request
has been disapproved and the reason for
disapproval; or

(ii) Inform the comprehensive Tribal
IV-D agency in writing that OCSE
recognizes that an emergency exists and
that within 90 calendar days from the
date of the initial written request under
paragraph (a)(1) of this section the
comprehensive Tribal IV-D agency must
submit a formal request for approval
which includes the information
specified at § 310.25 of this title in order
for the ADP equipment or services
acquisition to be considered for OCSE’s
approval.

(b) Effective date of emergency FFP. If
OCSE approves the request submitted
under paragraph (a)(2) of this section,
FFP will be available from the date the
comprehensive Tribal IV-D agency
acquires the ADP equipment and
services.

Subpart D—Accountability and
Monitoring Procedures for
Computerized Tribal IV-D Systems

§310.40 What requirements apply for
accessing systems and records for
monitoring Computerized Tribal IV-D
Systems and Office Automation?

In accordance with Part 95 of this
title, a comprehensive Tribal IV-D
agency must allow OCSE access to the
system in all of its aspects, including
installation, operation, and cost records
of contractors and subcontractors, and
of Service Agreements at such intervals
as are deemed necessary by OCSE to
determine whether the conditions for
FFP approval are being met and to
determine the efficiency, effectiveness,
reasonableness of the system and its
cost.

[FR Doc. 2010-3572 Filed 2—24—-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40
[Docket OST-2008-0184]
RIN 2105-AD67

Procedures for Transportation
Workplace Drug and Alcohol Testing
Programs

AGENCY: Office of the Secretary, DOT.

ACTION: Final rule; response to
comments on Interim Final rule.

SUMMARY: This final rule adopts as final,
without change, a June 13, 2008, interim
final rule (IFR) authorizing employers in
the Department’s drug and alcohol
testing program to disclose to State
commercial driver licensing (CDL)
authorities the drug and alcohol
violations of employees who hold CDLs
and operate commercial motor vehicles
(CMVs), when a State law requires such
reporting. The rule also responds to
comments on the IFR.

DATES: This rule is effective February
25, 2010.

FOR FURTHER INFORMATION CONTACT:
Patrice M. Kelly, Deputy Director, Office
of Drug and Alcohol Policy and
Compliance, 1200 New Jersey Avenue,
SE., Washington, DC 20590; 202—-366—
3784 (voice), 202—-366-3897 (fax), or
patrice.kelly@dot.gov (e-mail).
SUPPLEMENTARY INFORMATION:

Background and Purpose

The Department’s drug and alcohol
testing procedures regulation, 49 CFR
Part 40, provides confidentiality of
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employee test results as a fundamental
part of the balance between employee
privacy and the public safety need to
test for illegal drugs. As we discussed in
the preamble to this IFR (73 FR 33735,
June 13, 2008), the Department’s
regulation dates back to 1988 and has
always limited the release of an
employee’s test results in the interest of
privacy.

Generally, § 40.321 prohibits release
of individual drug or alcohol test results
to third parties without the employee’s
specific written consent. Section 40.331
creates certain exceptions to this general
requirement. Of particular importance is
§40.331(e), which provides that parties
“must provide drug or alcohol test
records concerning the employee” to a
“state or local safety agency with
regulatory authority over you or the
employee.”

We recognized that several States
have undertaken legislative action to
require employers and certain service
agents to provide individual test results
to State agencies (e.g., the State CDL
issuing and licensing authority)
whenever CDL holders have tested
positive for drugs, had a breath alcohol
concentration (BAC) of 0.04 or greater,
or refused a required drug or alcohol
test result. Absent regulatory action by
the Department to modify its employee
privacy procedures, employers and
third party administrators (TPAs) for
owner-operator CMV drivers with CDLs
would have been in violation of 49 CFR
40.321, if they released this information
to State agencies under such State
statutes. This is because doing so for all
CDL drivers would not have fallen
within the exception to the general
privacy requirement created by
§40.331(e).

On June 13, 2008 [73 FR 33735], the
Department issued an IFR to mitigate
this conflict between the DOT rules and
what we view as beneficial State laws
by allowing employers and the TPAs for
owner-operator CMV drivers with CDLs
to comply with State laws of this type.
The IFR permitted these parties to
provide the information called for by
State laws without violating Part 40. As
a result of this IFR, employers and the
TPAs for owner-operators will not be
held in violation of 49 CFR 40.321 for
complying with State law requirements
to report violations that enable State
CDL issuing and licensing authorities to
act upon the DOT result. The IFR has
now been in place since June 2008
without causing any reported problems.
At the time we issued the IFR, we noted
that it did not create any new reporting
requirements or obligations. It merely
allowed employers and the TPAs for
owner-operator CMV drivers with CDLs

to comply with some specific reporting
requirements under State laws without
violating part 40 by such reporting. The
IFR created no new Federal reporting
requirements. It merely eliminated a
conflict that would have precluded
parties from complying with certain
State laws.

Discussion of Comments to the Docket

There were eleven comments to the
docket. Six of the comments supported
the IFR, four of the comments opposed
the IFR, and one comment was neutral.

The neutral comment stated that the
commenter did not know where, or to
whom, within the State to report the
results. This IFR is not intended to
identify where reports are to be filed.
That is a matter that program
participants should take up with the
State agencies in question. The IFR was
only intended to make it clear that an
employer or TPA for an owner-operator
is not violating Part 40 when complying
with its duty to report DOT drug and
alcohol testing violations to State CDL
issuing and licensing authorities.

Several commenters stated that they
supported the objective of the [IFR—“to
ensure drug and/or alcohol abusing
drivers are kept from behind the wheel
of a large truck until they are
successfully rehabilitated.” Other
commenters urged that DOT expand the
IFR to cover some or all other service
agents, including Medical Review
Officers (MROs), Substance Abuse
Professionals (SAPs), Breath Alcohol
Technicians (BATSs), etc. Some of these
commenters wanted MROs to be
responsible for reporting both drug and
alcohol results to States.

The Department believes that, leaving
aside TPAs serving owner-operators, it
is not advisable, as a matter of policy,
to task service agents with reporting
drug and alcohol testing violations to
State agencies. MROs often perform
services for employers in multiple
States and without having any ties or
regular business dealings in those
States. Consequently, it is questionable
whether the State reporting laws could
effectually apply to the out-of-state
MROs. MROs would not have access to
alcohol test results and many refusals,
thus they would not be able to report
such results, even if the States required
them to do so.

Other commenters thought that
service agents would be more
responsible about reporting violations
because the employers were likely to
terminate the employee who violated
Part 40 and would not want to pursue
filing the violation with the State. We
do not think it is reasonable to expand
the IFR to include service agents who

have no meaningful business contacts
with a State and may have no
knowledge of the test results or
violations of a particular driver. Instead,
we believe that it was prudent for us to
narrowly tailor the IFR to encourage the
existing and future crafting of State
legislation that is directed at employers
communicating with the State in which
they do business and which is most
likely to be the State that issued the
driver’s CDL. Employers have access to
all the information needed by States;
employers are directly regulated by the
State agencies in question; it is
reasonable to task employers with this
reporting responsibility.

Some commenters who supported the
IFR wanted us to change the language in
the IFR from “you are authorized to
comply with State laws” to instead read
as “you are authorized to comply with
“State laws and State regulations.” The
commenters felt that the reference to
“laws” would not cover “regulations.”
We disagree with that distinction.
However, to address the commenters
concerns on this point, we are stating in
this preamble that when we refer to
“State law” in this provision, we are
including State regulations that have the
force and effect of State law.

One commenter supported the IFR,
but felt that it should have gone further
by requiring that States be notified that
these drivers are no longer qualified to
drive and that their licenses must be
suspended until they can show proof of
a SAP evaluation and a negative return-
to-duty test. This commenter would also
like to see more rigorous enforcement by
the DOT agencies against violators.
While we appreciate the safety intent
underlying this commenter’s
suggestions, and we support vigorous
enforcement of the rules, the purpose of
the IFR was more limited: it intended
only to remove a legal conflict that
could have interfered with the
implementation of beneficial State laws.

Several of the commenters who
supported the IFR pointed out that the
objective of the IFR is aimed in the right
direction, but that true consistency in
tracking, reporting, and acting upon
CDL driver Part 40 drug and alcohol
violations can only come through a
national clearing house database. These
commenters referred to a “piecemeal,
non-uniform, voluntary State licensing
agency-based approach” that will
continue to take place until there is a
Federal database to track driver non-
negative results.

The Department of Transportation
continues to strongly support the
establishment of a national database.
Currently, the Federal Motor Carrier
Safety Administration (FMCSA) is
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working toward being able to create
such a database. However, it has not yet
been established. Meanwhile, we
believe it is useful to remove an obstacle
to the implementation of State laws that
do exist now. We simply recognize that
the States are also stepping up to play
arole in suspending CDLs based on Part
40 results and we do not want to
discourage such actions where
appropriate. We do not want Part 40 to
pose an impediment to employers in
their efforts to comply with their own
respective State’s legal requirements.

Some of the commenters who favored
the IFR, as well as some of those who
opposed it, suggested that we require
the States to tailor their laws to include
certain provisions, protections and
limitations. Some of the commenters
wanted us to order the States to have
certain service agents report the results.
Others wanted us to require that the
individual driver’s record be cleared of
the violation after 2 years (which is not
consistent with FMCSA requirements of
3 years tracking and would not provide
a window into follow-up testing).
Others asked that we order the States to
notify drivers when the information is
reported to the State and to provide the
drivers with privacy rights, due process,
and the right to correct their records in
the State databases. Some commenters
wanted assurance that the States would
purge records regarding violations once
the CDL holder completed the return-to-
duty process under Part 40. Many of the
commenters felt that, if DOT set
standards for the States to meet within
the scope of the respective legislation,
this would address the concerns about
inconsistent State laws.

The purpose of the IFR was simply to
avoid a conflict between State and
Federal law with respect to State laws
that direct employers and TPAs for
owner-operators to report violation
information to State agencies. Going
beyond this limited purpose and
imposing additional requirements on
States, even where such additional
requirements would arguably be good
policy, would exceed the scope of the
IFR and require an additional notice of
proposed rulemaking and comment
period. We do not believe that taking
such additional rulemaking steps is
justified at this time.

Some of those who opposed the IFR
appeared to suggest that, if we did not
finalize this IFR, they would not need
to comply with their State reporting
laws. On a related, but slightly different
note, some commenters assumed that
this IFR was requiring compliance with
State laws—and that the DOT Agencies
would find employers and service
agents out-of-compliance with Part 40

and the Federal Agency regulations, if
these parties failed to properly comply
with the State law requirements. These
are not correct assumptions.

This IFR is intended to permit but not
require employers and TPAs for owner-
operator CMV drivers with CDLs to
comply with State laws without running
afoul of Part 40. We have not created
compliance responsibilities under State
law. That is within the jurisdiction of
the States. It is up to the States to ensure
compliance with their laws. Since we
are not creating responsibilities, we also
disagree with the commenter who
believed that this IFR would impose
significant costs resulting from new
compliance requirements to conform to
State laws. This IFR does not impose
duties. It merely relieves a potential
enforcement problem for certain
employers and TPAs for owner-operator
CMV drivers with CDLs.

Finally, there were some comments
outside the scope of this rulemaking.
One commenter suggested that the DOT
rely on an industry association to point
out who may be violating Part 40.
Others referenced new Federal
requirements that should be imposed
upon the States, including a
recommendation that Part 40 require
notification to States that individual
CDL holders have been identified as no
longer qualified to drive after a Part 40
violation. Some commenters suggested
higher fines levied by FMCSA for
violations of § 40.25 and other
provisions of Part 40. Others wanted
this IFR to bring forward the FMCSA
centralized database. All of these
comments, and any others outside the
scope of this rulemaking, have not
resulted in changes to the IFR.

There were no comments which
provided substantive information to
warrant changing the procedures in the
IFR, the Department will adopt the IFR
as final with no changes to the
procedures.

Regulatory Analyses and Notices

The statutory authority for this rule
derives from the Omnibus
Transportation Employee Testing Act of
1991 (49 U.S.C. 102, 301, 5331, 20140,
31306, and 54101 ef seq.) and the
Department of Transportation Act (49
U.S.C. 322).

This final rule is not significant for
purposes of Executive Order 12866 or
the DOT’s regulatory policies and
procedures. It represents a minor
modification to our regulation to ensure
that employers and TPAs for owner-
operators are not held out-of-
compliance with our regulation for
providing information required by the
State. The rule does not increase costs

on regulated parties. In fact, it will
reduce the chance of civil penalty action
and increase safety for employers and
TPAs for owner-operators.
Consequently, the Department certifies
under the Regulatory Flexibility Act that
this final rule does not have a
significant economic impact on a
substantial number of small entities. To
the extent that there is any such impact,
it is expected to be negligible.

Issued at Washington DC, this 10th day of
February 2010.
Ray LaHood,
Secretary of Transportation.

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

Accordingly, the Interim Final Rule
amending 49 CFR Part 40 which was
published at 73 FR 33735 on June 13,
2008 is adopted as a final rule without
change.

[FR Doc. 2010-3729 Filed 2—-24-10; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40
[Docket OST-2007-26828]
RIN 2105-AD64

Procedures for Transportation
Workplace Drug and Alcohol Testing
Programs

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: This final rule responds to the
comments received regarding the
interim final rule (IFR) procedures for
the use of a new alcohol screening
device (ASD) which is qualified for use
in DOT Agency regulated alcohol
testing. The Department did not receive
any comments which were germane to
the rulemaking. As such, the
Department will adopt the rule as final
without change.

DATES: This rule is effective February
25, 2010.

FOR FURTHER INFORMATION CONTACT:
Bohdan Baczara, U.S. Department of
Transportation, Office of Drug and
Alcohol Policy and Compliance, 1200
New Jersey Avenue, SE., Washington,
DC 20590; 202-366—3784 (voice), 202—
366—3897 (fax), or
bohdan.baczara@dot.gov (e-mail).

SUPPLEMENTARY INFORMATION:
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Purpose

Department regulations require that in
order for an employer to utilize a
specific ASD to conduct required DOT
alcohol tests, the device must (a) Have
been approved by the National Highway
Traffic Safety Administration (NHTSA)
as meeting required model
specifications, (b) be published by
NHTSA in the Federal Register on their
most current ASD CPL, and (c) have
Department-approved procedures in
part 40 for its use. By publishing the
IFR, the Department ensured that
procedures were in place so that when
NHTSA published its ASD CPL in the
Federal Register, the breath tube ASD
was immediately available for use by
DOT regulated employers.

Background and Purpose

When it originally published its
alcohol testing rules on February 15,
1994 [54 FR 7302 ef seq.], the
Department established breath testing
using evidential breath testing devices
(EBTs) as the required method.
However, in response to comments
requesting additional flexibility in
testing methods, the Department said
that NHTSA would develop model
specifications for non-evidential alcohol
screening devices, evaluate additional
screening devices against those
specifications, and periodically publish
a conforming products list of screening
devices that met the model
specifications. The Department noted,
too, that the Department would also
have to undertake separate rulemaking
proceedings to establish part 40
procedures for use by DOT-regulated
industries of any devices approved by
NHTSA.

On April 20, 1995 [60 FR 19675], the
Department published procedures for
use of both breath and saliva ASDs. At
that time, the Department did not
anticipate that additional breath and
saliva screening devices would be
developed that would necessitate new
procedures for their use. As a result, the
revised part 40 published December 19,
2000 [65 FR 79462] stated, in part, that
ASDs on the NHTSA CPL could be used
for part 40 alcohol screening tests.
Because NHTSA added an ASD to their
CPL and the Department had no
procedures for its use, we were forced
to amend that rule. On August 9, 2001
[65 FR 41944], part 40 was amended to
read, “You may use an ASD that is on
the NHTSA CPL for DOT alcohol tests
only if there are instructions for its use
in this part.”

On October 1, 2002 [67 FR 61521], the
Department published procedures for
the use of a breath tube ASD that had

been approved by NHTSA and added to
their May 4, 2001 CPL [66 FR 22639].
By 2005, that device was no longer
being manufactured, and was removed
from the CPL effective September 19,
2005 [70 FR 54972]. Subsequently,
NHTSA approved a new breath tube
ASD but had not yet added it to its ASD
CPL which was one of three critical
criteria to permitting DOT regulated
employers to use the device.

Although DOT regulated employers
could still not use the ASD, the
Department realized that the breath tube
procedures currently in our regulation
were not consistent with instructions for
use of the newly approved ASD. As a
result, on January 11, 2007 the
Department published an IFR [72 FR
1298] where it amended part 40 by
eliminating procedures specific for the
breath tube ASD which is no longer
being manufactured and added
procedures for use of the newly
approved device.

The IFR provided instructions for use
of the new ASD which were generally
similar to those for the previously
approved breath tube device. The
principal difference was in how the
alcohol result is read by the technician.
Instead of comparing the color of the
crystals in the ASD with the colored
crystals in a manufacturer-produced
control tube, the new ASD used an
electronic analyzer to provide the
technician and the employee with an
automated visual result of negative (a
flashing green light) or positive (a
flashing red light) at 0.02. The
Department also retained the
requirement to read the result within 15
minutes of the test to ensure a
confirmation test, when necessary, was
conducted in a timely manner. Finally,
because of the manufacturer’s
requirement to only use the detector
device with a pre-calibrated electronic
analyzer, the IFR also added a fatal flaw
to the current list of fatal flaws.
Specifically, the alcohol screening test
was to be cancelled if an electronic
analyzer was not used with a specified
lot of detector devices.

Discussion of Comments to the Docket

There were two comments to the
docket which were not germane to the
interim final rule and, therefore, the
Department will not address them.
Because there were no comments which
provided substantive information to
warrant changing the procedures in the
IFR, the Department will adopt the text
in the IFR as final.

Regulatory Analyses and Notices

The statutory authority for this rule
derives from the Omnibus

Transportation Employee Testing Act of
1991 (49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 54101 et seq.) and the
Department of Transportation Act (49
U.S.C. 322).

This final rule is not significant for
purposes of Executive Order 12866 or
the DOT’s regulatory policies and
procedures. It finalizes minor
modifications, already in effect, to our
procedures that do not increase costs on
regulated parties. In fact, it facilitates
the use of an alcohol screening device
that may increase flexibility and lower
costs for employers who choose to use
them over more expensive options
previously approved by the Department.
The rule will impose no burdens on any
parties, and NHTSA has already
determined that the device is
technically acceptable for use in the
DOT alcohol testing program. While
small entities are among those who may
use the device, the Department
consequently certifies, under the
Regulatory Flexibility Act, that this rule
does not have a significant economic
impact on a substantial number of small
entities.

We issued the IFR on this subject to
ensure that employers could use the
ASD when it is placed on NHTSA’s CPL
as a qualified device (meeting DOT
specifications for accuracy and
precision). We determined, at that time,
under section 553 of the Administrative
Procedure Act, that prior notice and an
opportunity for public comment were
unnecessary, impracticable, or contrary
to the public interest. Given the absence
of any comment on the IFR, and the fact
that this rule simply finalizes a rule
already in effect, the Department finds
good cause under 553 to make this rule
effective immediately.

List of Subjects in 49 CFR Part 40

Administrative practice and
procedures, Alcohol abuse, Alcohol
testing, Drug abuse, Drug testing,
Laboratories, Reporting and
recordkeeping requirements, Safety,
Transportation.

Issued at Washington DG, this 9th day of
February 2010.
Ray LaHood,
Secretary of Transportation.

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

m Accordingly, the Interim Final Rule
amending 49 CFR part 40 which was
published at 72 FR 1298 on January 11,
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2007 is adopted as a final rule without
change.

[FR Doc. 2010-3730 Filed 2—24-10; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40

[Docket DOT-OST-2008-0088]
RIN OST 2105-AD84

Procedures for Transportation

Workplace Drug and Alcohol Testing
Programs

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Department of
Transportation is making technical
amendments to its drug and alcohol
testing procedures to authorize
employers to begin using the updated
U.S. DOT Alcohol Testing Form (ATF)
and the Management Information
System (MIS) Data Collection Form. The
Department updated the information
collection notice on the forms to
conform to requirements under the
Paperwork Reduction Act.

DATES: The rule is effective February 25,
2010.

FOR FURTHER INFORMATION CONTACT: For
program issues, Bohdan Baczara, Office
of Drug and Alcohol Policy and
Compliance, 1200 New Jersey Avenue,
SE., Washington, DC 20590; (202) 366—
3784 (voice), (202) 366—3897 (fax), or
bohdan.baczara@dot.gov (e-mail).
SUPPLEMENTARY INFORMATION:

Background and Purpose

In compliance with the Paperwork
Reduction Act of 1995, Public Law 104—
13, (44 U.S.C. 3501 et seq.) the
Department submitted a request to the
Office of Management and Budget
(OMB) for the extension of the currently
approved Procedures for the
Transportation Drug and Alcohol
Testing Program. OMB approved the
submission which included a revised
U.S. DOT Alcohol Testing Form (ATF)
and the Management Information
System (MIS) Data Collection Form.

As part of the approval process, the
Department asked for public comment
on ways to enhance the quality, utility,
and clarity of the information being
collected on the Alcohol Testing Form
(ATF) and Management Information
System (MIS) form Federal Register [73
FR 14300] and [73 FR 33140]. There was
one response, which contained several
comments. As a result of the comments

and other input from OMB and DOT
agencies, both forms were updated.
Specifically, the ATF and MIS were
updated to include an updated
Paperwork Reduction Act Burden
Statement, the current address of the
Department, new DOT form numbers.
We provided additional instructions on
the reverse side of Page 3 of the ATF
that tamper evident tape must not
obscure the printed information. Also,
the legends in the test result boxes on
the front of the ATF were adjusted and
printed in a smaller font so they don’t
obscure test results printed directly on
the ATF. Other than these changes, the
content and format of ATF from the
previous versions remain the same.

The Department recognizes that
employers and alcohol testing
technicians may currently have a large
supply of old ATFs. To avoid
unnecessarily wasting these forms, the
Department will permit the use of the
old ATF until supplies are exhausted,
but the old ATF must not be used
beyond August 1, 2010. Employers are
authorized to begin using the updated
ATF immediately.

In 2006, the Department published a
Federal Register notice [71 FR 49383] to
update the MIS form and its
accompanying instructions to change
the name the Research and Special
Programs Administration (RSPA) to the
Pipeline and Hazardous Materials Safety
Administration (PHMSA). This change
reflects a February 2005 reorganization
and renaming of that DOT agency. Since
the change did not appear in the
Federal Register notice, we are
publishing the form with its
accompanying instructions sheet again.

The MIS form is a single-page form,
and the information reported on the MIS
data form can be submitted
electronically via the Internet at http://
damis.dot.gov. As a result, it is less
likely any employer would have a large
number of MIS forms. Thus, employers
required to report MIS data must begin
using the revised MIS form in 2011 to
report calendar year 2010 MIS data.

Both revised forms can be found on
our Web site at http://www.dot.gov/ost/
dapc/documents.html.

Regulatory Analyses and Notices

The statutory authority for this rule
derives from the Omnibus
Transportation Employee Testing Act of
1991 (49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 45101 et seq.) and the
Department of Transportation Act (49
U.S.C. 322).

This rule is a non-significant rule both
for purposes of Executive Order 12886
and the Department of Transportation’s
Regulatory Policies and Procedures. The

Department certifies that it will not have
a significant economic effect on a
substantial number of small entities, for
purposes of the Regulatory Flexibility
Act. The Department makes these
statements on the basis that, as a series
of technical amendments that correct or
clarify existing regulatory provisions,
this rule will not impose any significant
costs on anyone. The costs of the
underlying Part 40 final rule were
analyzed in connection with its
issuance in December 2000. Therefore,
it has not been necessary for the
Department to conduct a regulatory
evaluation or Regulatory Flexibility
Analysis for this final rule. The forms
comply with the Paperwork Reduction
Act. It has no Federalism impacts that
would warrant a Federalism assessment.
The amendments made in this rule are
technical and corrective, to an existing
rule that went through an extensive
public notice and comment process.
The amendments are purely technical,
do not make significant changes to Part
40, and we would not anticipate the
receipt of meaningful comments on
them. Consequently, the Department has
determined, for purposes of section 553
of the Administrative Procedure Act,
that prior notice and comment are
unnecessary, impracticable, or contrary
to the public interest. For the same
reasons, and because it will be very
useful to program participants to be
authorized to use the revised forms
immediately, we have determined,
under section 553, that there is good
cause to make the rule effective
immediately upon publication.

List of Subjects in 49 CFR Part 40

Administrative practice and
procedures, Alcohol abuse, Alcohol
testing, Drug abuse, Drug testing,
Laboratories, Reporting and
recordkeeping requirements, Safety,
Transportation.

Issued this 9th day of February 2010, at
Washington, DC.
Ray LaHood,
Secretary of Transportation.

m For reasons discussed in the

preamble, the Department of
Transportation is amending 49 CFR part
40, Code of Federal Regulations, as
follows:

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

m 1. The authority citation for 49 CFR
part 40 continues to read as follows:

Authority: 49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 45101 et seq.
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§40.225 [Amended] Appendix G to Part 40—Alcohol Employers are authorized to use the form
m 2. Section 40.225 (a) is amended by Testing Form effective February 25, 2010.

removing the words, “February 1, 2002”. The following form is the alcohol testing BILLING CODE 4910-9%-P

m 3. Appendix G to Part 40—Alcohol form required for use in the DOT alcohol

Testing Form is revised to read as testing program beginning August 1, 2010.

follows:
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DER Name DER Phone Number

D: Reason for Test: Random Reasonable Susp  Posi-Accident  Return to Duty  Follow-up  Pre-employment

. jmmmmmmmmmm e
U.S. Department of Tran sportation (DOT) | Print Sereening Resls '
Alcohol Testing Form | Hereor Affixwith
(The instructions for completing this form are on the back of Copy 3} : Tamper Evident Tape
'
1 ]
Step 1: TO BE COMPLETED BY ALCOHOL. TECHNICIAN : :
I
A: Employee Name ! :
{Print)  (First, ML, Last) : ]
B: SSN or Employee ID No. . :
! ]
C: Employer Name : b
Street ) :
City, Sate, Zip : 1 '
1
l :
1
DER Name and : :
Telephone No. { ) : 1
. :
! )
1 t
' l
! t
1

STEFP 2: TOBE COMPLETEDBY EMPLOYEE e m————— t

I certify that I am about to submit to alcohol testing required by US Department of Transportation regulations and that the

identifying information provided on the form is true and correct. Print Confirmation

' ]
t 1
\ Results Here or Affix i
', 1 with Tamper Evident i
Signature of Employee Date Month Day Year E Tape H
= i
1
STEP 3: TOBE COMPLETED BY ALCOHOL TECHNICIAN ' ,
b ]
(if the technician conducting the screening test is not the same technician whe will be conducting the confirmation test, : ;
each technician must complete their own form.) I certify that I have conducted alcohol testing on the above named ! '
individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part [ ,
40, that I am qualified to operate the testing device(s) identified, and that the results are as recorded. : !
1 ]
TECHNICIAN: BAT  STT DEVICE: SALIVA  BREATH* 15-Minute Wait: Yes No H 5
]
#
SCREENING TEST: (For BREATH DEVICE®* write in the space below only if the testing device is not designed to print) ; H
! i
3 1
: i
Test# Testing Device Name  Device Serial # OR Lot # & Exp Date  Activation Time Reading Time  Result 5 H
. : H
CONFIRMATION TEST: Results MUST be affixed 1o each copy of this form or printed directly onto the form. H ]
___________________ ]
REMARKS: jmmmm s s s emsmm————om— -
Print Additional
Results Here or Affix
With Tamper Evident
Tape
Alcohol Technician’s Company Company Street Address
)
{PRINT) Alcohol Technician’s Name (First, M.L, Last})  Company City, State, Zip Phone Number
[ 7
Signature of Atcohol Technician Dste Month Day Year

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT 1S 0.02 OR HIGHER

T certify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. I understand
that 1 must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater.

/ /
Signature of Employee Date Month Day Year

Form DOT F 1380 (Rev. 5/2008) OMB No. 2105-0529 e - s

COPY 1 - ORIGINAL -~ FORWARD TO THE EMPLOYER
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U.S. Department of Transportation (DOT)
Alcohol Testing Form

{The instructions for completing this form are on the back of Copy 3)

Step 1: TO BE COMPLETED BY ALCOHOL TECHNICIAN

A: Employee Name

(Print)  (First, M.1L,, Last}
B: SSN or Employee 1D No.

C: Employer Name
Street
City, State, Zip

DER Name and
Telephone No. { )
DER Name DER Phone Number

D: Reason for Test: I Random  Reasonable Susp (i Post-Accident [ Return to Duty [ Follow-up G Pre-¢mployment

STEP 2: TO BE COMPLETED BY EMPL.OYEE

1 certify that [ am about to submit to aicohol testing required by US Department of Transportation regulations and that the
identifying information provided on the form is true and correct.

A
Signature of Employee Date Month Day Year

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN
(Xf the technician conducting the screening test is not the same technician who will be conducting the confirmation test,
each technician must complete their own form.) I certify that I have conducted alcohol testing on the above named
individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part
40, that I am gualified to operate the testing device(s) identified, and that the results are as recorded.

TECHNICIAN: [IBAT JSTT DEVICE: {1 SALIVA {1 BREATH* 15.-Minute Wait: [ Yes [I No

SCREENING TEST: (For BREATH DEVICE* write in the space below only if the testing device is not designed to print.)

Test# Testing Device Name  Device Serial # OR Lot # & Exp Date  Activation Time Reading Time Result

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form.

REMARKS:
Alcohol Technician’s Company Company Street Address
{ h)
{PRINT) Alcohol Technician’s Name (First, ML1L., Last) Company City, State, Zip Phone Number
f d
Signature of Alcohol Technician Date Month Day Year

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

1 eertify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. I understand
that T must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater.

/ /
Signature of Employee Date Month Day Year

Form DOT F 1380 (Rev. 5/2008) OMB No. 21050529

COPY 2 - EMPLOYEE RETAINS

[ e -

{ Print Sereening Results

v Print Confirmation

| Results Here or Affix

with Tamper Evident
Tape

With Tamper Evident
Tape
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U.S. Department of Transportation (DOT) e

\ Print Screening Results

Alcohol Testing Form ) Here or Affix with
(The instructions for completing this form are on the back of Copy 3} Tamper Evident Tape

Step 1: TO BE COMPLETED BY ALCOHOL TECHNICIAN

A: Employee Name

(Print)  (First, ML, Last)
B: SSN or Employee D No.

Street
City, State, Zip

DER Name and
Telephone No. ( )
DER Name DER Phone Number

D: Reason for Test: O Random {1 Reasonable Susp {1 Post-Accident 0 Returm o Duty () Follow-up [1 Pre-employment

]
]
)
]
1]
¥
1
]
]
]
)
¥
1
1
1
C: Employer Name |
i
]
]
i
1
1
t
i
1
]
1
i
1
1
]
]
)
1
1

STEP 2: TO BE COMPLETED BY EMPLOYEE [ S e H
I certify that I am about fo submit to alcohol testing required by US Department of Transportation regulations and that the H -I:r;'r:t-c-o_n}i-r;c:z:i;; T --3
identifying information provided on the form is true and correct. H :
\ Results Here or Affix :
', E with Tamper Evident 1
Signature of Employee Date Month Day Year : Tape H
¢ 1
; :
STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN ' 5
£ 1
{(if the technician conducting the screening test is not the same technician who will be conducting the confirmation test, H H
each technician must complete their own form.) T certify that I have conducted alcohol testing on the above named ! 1
individoal in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part ! ;
40, that 1 am qualified to operate the testing device(s) identified, and that the results are as recorded, B ,
E 1
H
TECHNICIAN: 0O BAT 0O STT DEVICE: [OSALIVA U BREATH* 15-Minute Wait: U Yes 0 No : 5
¥ i
SCREENING TEST: (For BREATH DEVICE* write in the space below only if the testing device is not designed to print.) i ,
1 ]
! :
: 1
]
Test# Testing Device Name  Device Serial # OR Lot # & Exp Date  Activation Time Reading Time Result ' ,
1 1
i
CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form, ' E
REMARKS: | ittt ittt ittt
v Print Additional
! Results Here or Affix
i With Tamper Evident
Tape

Alcohol Technician’s Company Company Street Address
{ )
(PRINT) Alcohol Technician’s Name (First, ML, Last}  Company City, State, Zip Phone Number
/ /

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

1 certify that { have submitted to the alcobol test, the results of which are accurately recorded on this form. T understand
that | must not drive, perform safety-sensitive duties, or operate heavy equipment becanse the results are 0.02 or greater,

/ /
Signature of Employee Date Month Day Year

[}
[}
I
1
b
1}
t
1
|}
]
¥
i
)
t
]
t
. $
Signature of Alcobol Technician Date Month Day Year H
3
¥
'
[}
)
1
]
1
1
]
H
'
b
)
1
1
1

Form DOT F 1380 (Rev. 5/2008) OMB No, 21050529  cccvmnmmmm o oo i

COPY 3 - ALCOHOL TECHNICIAN RETAINS
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PAPERWORK REDUCTION ACT NOTICE (as required by 5 CFR 1320.21)

A federal agency may not conduct or sponsor, and a person is not required to respond
to, nor shall a person be subject to a penalty for failure to comply with a collection of
information subject to the requirements of the Paperwork Reduction Act unless that
collection of information displays a current valid OMB Control Number. The OMB
Control Number for this information collection is 2105-0529. Public reporting for this
collection of information is estimated to be approximately 8 minutes per response,
including the time for reviewing instructions, completing and reviewing the collection
of information. All responses to this collection of information are mandatory. Send
comments regarding this burden estimate or any other aspect of this collection of
information, including suggestions for reducing this burden to: Information Collection
Clearance Officer, U.S. Department of Transportation, Office of Drug and Alcohol
Policy and Compliance, 1200 New Jersey Avenue, SE, Suite W62-300, Washington,
D.C. 20590.

BACK OF PAGES 1 and 2
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INSTRUCTIONS FOR COMPLETING THE U.S. DEPARTMENT OF TRANSPORTATION ALCOHOL TESTING FORM
NOTE: Use a ballpoint pen, press hard, and check all copies for legibility.

STEP 1  The Breath Alcohol Technician (BAT) or Screening Test Technician (STT) completes the information required in this
step. Be sure to print the employee's name and check the box identifying the reason for the test.
NOTE: Ifthe employee refuses to provide SSN or LD. number, be sure to indicate this in the
remarks section in STEP 3. Proceed with STEP 2.

STEP2 Instruct the employee to read, sign, and date the employee certification statement in STEP 2.
NOTE: If the employee refuses to sign the certification statement, do not proceed with the
alcohol test. Contact the designated employer representative.

STEP3  The BAT or STT completes the information required in this step and checks the type of device (saliva or breath) being
used. After conducting the alcohol screening test, do the following (as appropriate):

Enter the information for the screening test (test number, testing device name, testing device serial number
or lot number and expiration date, time of test with any device-dependent activation times, and the results),
on the front of the AFT. For a breath testing device capable of printing, the information may be part of the
printed record.

NOTE: Be sure to enter the result of the test exactly as it is indicated on the breath testing

device, e.g., 0.00, 0.02, 0.04, etc.

Affix the printed information to the front of the form in the space provided, or to the back of the form, in a
tamper-evident manner (e.g., tape) such that it does not obscure the original printed information, or the
device may print the results directly on the ATF. If the results of the screening test are less than 0.02, print,
sign your name, and enter today's date in the space provided. The test process is complete.

If the results of the screening test are 0.02 or greater, a confirmation test must be administered in accordance with DOT
regulations. An EVIDENTIAL BREATH TESTING device that is capable of printing confirmation test information
must be used in conducting this test.

Ensure that a waiting period of at least 15 minutes occurs before the confirmation test begins. Check the box indicating
that the waiting period lasted at least 15 minutes.

After conducting the alcohol confirmation test, affix the printed information to the front of the form in the
space provided, or to the back of the form, in a tamper-evident manner (e.g., tape) such that it does not obscure
the original information, or the device may print the results directly on the ATF. Print, sign your name, and
enter the date in the space provided. Go to STEP 4,

STEP 4  If the employee has a breath alcohol confirmation test result of 0.02 or higher, instruct the employee to read, sign, and
date the employee certification statement in STEP 4.
NOTE: Ifthe employee refuses to sign the certification statement in STEP 4, be sure to
indicate this in the remarks line in STEP 3.
Immediately notify the DER if the employee has a breath alcohol confirmation test result of 0.02 or higher.

Forward Copy 1 to the employer. Give Copy 2 to the employee. Retain Copy 3 for BAT/STT records.

BACK OF PAGE 3
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m 4. Appendix H to Part 40—DOT Drug
and Alcohol Testing Management
Information System (MIS) Data
Collection Form is revised to read as
follows:

Appendix H to Part 40—DOT Drug and
Alcohol Testing Management
Information System (MIS) Data
Collection Form

The following form is the MIS Data
Collection form required for use beginning in
2011 to report calendar year 2010 MIS data.
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U.S. DEPARTMENT OF TRANSPORTATION DRUG AND ALCOHOL TESTING MIS DATA COLLECTION FORM

Calendar Year Covered by this Report: OMB No. 2105-0529

1. Employer: Form DOT F 1385 (Rev. 5/2008)

Company Name:

Doing Business As (DBA) Name (if applicable):

Address: E-mail:

Name of Certifying Official: Signature:

Telephone: ( ). Date Certified:

Prepared by (if different): Telephone: ( )

C/TPA Name and Telephone (if applicable): ( )
Check the DOT agency for which you are reporting MIS data; and complete the information on that same line as appropriate:
___FMCSA — Motor Carrier: DOT #: Owner-operator: (circle one) YES or NO Exempt (Circle One) YES or NO
___FAA - Aviation: Certificate # (if applicable): Plan / Registration # (if applicable):

___PHMSA - Pipeline: (Check) Gas Gathering__ Gas Transmission__ Gas Distribution___ Transport Hazardous Liquids__ Transport Carbon Dioxide__
___FRA —Railroad: Total Number of observed/documented Part 219 “Rule G” Observations for covered employees:
___USCG — Maritime: Vessel ID # (USCG- or State-Issued): (If more than one vessel, list separately.)
___ FTA — Transit

IL. Covered Employees: (A) Enter Total Number Safety-Sensitive Employees In All Employee Categories:

(B) Enter Total Number of Employee Categories:
©

Employee Category Total Number of Employees If you have multiple employee categories, complete Sections I

in this Category and II (A) & (B). Take that filled-in form and make one copy for
each employee category and complete Sections II (C), 111, and IV
for each separate employee category.

1. Drug Testing Data:

1 2 3 4 5 6 7 8 9 10 11 12 13
i 2 3 o 5 Refusal Results
L B o—
= (] 8
3-3'5—- o 9 8 - o @
Ow 3wl 2 4 b e " ' [ U8 = =
5358 % giw Be |2 |8 |8 |&% w5 _| % g
22| f |298|ed |gele (zolgd| 3| @338 2o |2
e - = = -1 = = -
Z26<| B2 | B9 |25 |23 |20 |25 |35 | E | 2 |=2E|%3gl3
iFo §3 R &= O & & = = 3 2 Z2E. sgé g
Type of Test c2Es 28 [ 282 2| 2 |#E8|83& 8
Pre-Employment
Random
Post-Accident
Reasonable Susp./Cause
Return-to-Duty
Follow-Up
TOTAL
. ta:
IV. Alcohol Testing Data ! 2 3 4 5 6 7 8 9
Refusal Resuits
%E §g § 2 8 29
5. =32 ag @ & 88 &3 3 2
5338 2z 38 o =22 122 =} ) 8
B8 g0o™ =2 =] o & g 8o g 8 - = o
E9B5E | i =5 8% |75 |37, | %3851 |z
E’éggs ég ey zég E28 | Edy | 323 2w 3
s8Eic 2 38 | E tgE | 521 | z85|izd
Type of Test E58zn| 83 588 |28% |33 |33 |F55|5ck|d
Pre-Employment
Random
Post-Accident
Reasonable Susp./Cause
Return-to-Duty
Follow-Up
TOTAL
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PAPERWORK REDUCTION ACT NOTICE (as required by 5 CFR 1320.21)
A federal agency may not conduct or sponsor, and a person is not required to respond to, nor shall
a person be subject to a penalty for failure to comply with a collection of information subject to the
requirements of the Paperwork Reduction Act unless that collection of information displays a
current valid OMB Control Number. The OMB Control Number for this information collection is
2105-0529. Public reporting for this collection of information is estimated to be approximately 90
minutes per response, including the time for reviewing instructions, completing and reviewing the
collection of information. All responses to this collection of information are mandatory. Send
comments regarding this burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden to: Information Collection Clearance Officer, U.S.
Department of Transportation, Office of Drug and Alcohol Policy and Compliance, 1200 New
Jersey Avenue, SE, Suite W62-300, Washington, D.C. 20590.

Title 18, USC Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or
imprisonment for not more than 5 years, or both, to knowingly and willfully make or cause to be
made any false or fraudulent statements of representations in any matter within the jurisdiction of
any agency of the United States.
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U.S. DEPARTMENT OF TRANSPORTATION
DRUG AND ALCOHOL TESTING MIS DATA COLLECTION FORM
INSTRUCTION SHEET

This Management Information System (MIS) form is made-up of four sections: employer
information; covered employees (i.e., employees performing DOT regulated safety-sensitive
duties) information; drug testing data; and alcohol testing data. The employer information needs
only to be provided once per submission. However, you must submit a separate page of data for
each employee category for which you report testing data. If you are preparing reports for more
than one DOT agency then you must submit DOT agency-specific forms.

Please type or print entries legibly in black ink.

TIP ~ Read the entire instructions before starting. Please note that USCG-regulated employers
do not report alcohol test results on the MIS form.

Calendar Year Covered by this Report: Enter the appropriate year.

Section 1. Employer

1. Enter your company’s name, to include when applicable, your “doing business as” name;
current address, city, state, and zip code; and an e-mail address, if available.

2. Enter the printed name, signature, and complete telephone number of the company official
certifying the accuracy of the report and the date that person certified the report as complete.

3. If someone other than the certifying official completed the MIS form, enter that person’s name
and phone number on the appropriate lines provided.

4. If a Consortium/Third Party Administrator (C/TPA) performs administrative services for your
drug and alcohol program operation, enter its name and phone number on the appropriate lines
provided.

5. DOT Agency Information: Check the box next to the DOT agency for which you are
completing this MIS form. Again, if you are submitting to multiple DOT agencies, you must use
separate forms for each DOT agency.

a. If you are completing the form for FMCSA, enter your FMCSA DOT Number, as appropriate.
In addition, you must indicate whether you are an owner-operator (i.e., an employer who employs
only himself or herself as a driver) and whether you are exempt from providing MIS data.
Exemptions are noted in the FMCSA regulation at 382.103(d).

b. If you are completing the form for FAA, enter your FAA Certificate Number and FAA
Antidrug Plan / Registration Number, when applicable.

c. If you are completing the form for PHMSA, check the additional box(s) indicating your type of
operation.

d. If you are completing the form for FRA, enter the number of observed/documented Part 219
“Rule G” Observations for covered employees.

e. If you are submitting the form for USCG, enter the vessel ID number. If there is more than one
number, enter the numbers separately.
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Section II. Covered Employees

1. In Box II-A, enter the total number of covered employees (i.e., employees performing DOT
regulated safety-sensitive duties) who work for your company. Then enter, in Box II-B, the total
number of employee categories that number represents. If you have employees, some of whom
perform duties under one DOT agency and others of whom perform duties under another DOT
agency, enter only the number of those employees performing duties under the DOT agency for
whom you are submitting the form. If you have covered employees who perform multi-DOT
agency functions (e.g., an employee drives a commercial motor vehicle and performs pipeline
maintenance duties for you), count the employee only on the MIS report for the DOT agency
regulating more than 50 percent of the employee’s safety sensitive function.

[Example: If you are submitting the information for the FRA and you have 2000 covered
employees performing duties in all FRA-covered service categories — you would enter “2000” in
the first box (II-A) and “5” in the second box (II-B), because FRA has five safety-sensitive
employee categories and you have employees in all of these groups. If you have 1000 employees
performing safety-sensitive duties in three FRA-covered service categories (e.g., engine service,
train service, and dispatcher/operation), you would enter “1000” in the first box (II-A) and “3” in
the second box (1I-B).]

TIP ~ To calculate the total number of covered employees, add the total number of covered
employees eligible for testing during each random testing selection period for the year and divide
that total by the number of random testing periods. (However, no company will need to factor the
average number of employees more often than once per month.) For instance, a company
conducting random testing quarterly needs to add the total of covered employees they had in the
random pool when each selection was made; then divide this number by 4 to obtain the yearly
average number of covered employees. It is extremely important that you place all eligible
employees into these random pools. [As an example, if Company A had 1500 employees in the
first quarter random pool, 2250 in the second quarter, 2750 in the third quarter; and 1500 in the
fourth quarter; 1500 + 2250 + 2750 + 1500 = 8000, 8000 / 4 = 2000; the total number of
covered employees for the year would be reported as, “2000".

If you conduct random selections more often than once per month (e.g., you select daily, weekly,
bi-weekly), you do not need to compute this total number of covered employees rate more than on
a once per month basis. Therefore, employers need not compute the covered employees rate more
than 12 times per year.]

2. If you are reporting multiple employee categories, enter the specific employee category in box
1I-C; and provide the number of employees performing safety-sensitive duties in that specific
category.
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[Example: You are submitting data to the FTA and you have 2000 covered employees. You have
1750 personnel performing revenue vehicle operation and the remaining 250 are performing
revenue vehicle and equipment maintenance. When you provide vehicle operation information,
you would enter “Revenue Vehicle Operation” in the first II-C box and “1750” in the second II-C
box. When you provide data on the maintenance personnel, you would enter “Revenue Vehicle
and Equipment Maintenance” in the first II-C box and “250” in the second II-C box.]

TIP ~ A separate form for each employee category must be submitted. You may do this by filling
out a single MIS form through Section II-B and then make one copy for each additional employee
category you are reporting. [For instance, if you are submitting the MIS form for the FMCSA,
you need only submit one form for all FMCSA covered employees working for you — your only
category of employees is “driver.” If you are reporting testing data to the FAA and you employ
only flight crewmembers, flight attendants, and aircraft maintenance workers, you need to
complete one form each for category — three forms in all. If you are reporting to FAA and have
all FAA categories of covered employees, you must submit eight forms.]

Here is a full listing of covered-employee categories:

FMCSA (one category): Driver

FAA (eight categories): Flight Crewmember; Flight Attendant,; Flight Instructor; Aircraft
Dispatcher; Aircraft Maintenance; Ground Security Coordinator; Aviation Screener; Air Traffic
Controller

PHMSA (one category): Operation/Maintenance/Emergency Response

FRA (five categories): Engine Service; Train Service; Dispatcher/Operation; Signal Service;
Other [Includes yardmasters, hostlers (non-engineer craft), bridge tenders; switch tenders, and
other miscellaneous employees performing 49 CFR 228.5 (c) defined covered service.]

USCG (one category): Crewmember

FTA (five categories): Revenue Vehicle Operation; Revenue Vehicle and Equipment
Maintenance; Revenue Vehicle Control/Dispatch; CDL/Non-Revenue Vehicle; Armed Security
Personnel

Section III. Drug Testing Data

This section summarizes the drug testing results for all covered employees (to include applicants).
The table in this section requires drug test data by test type and by result. The categories of test
types are: Pre-Employment; Random; Post-Accident; Reasonable Suspicion / Reasonable Cause;
Return-to-Duty, and Follow-Up.

The categories of type of results are: Total Number of Test Results [excluding cancelled tests and
blind specimens]; Verified Negative; Verified Positive; Positive for Marijuana; Positive for
Cocaine; Positive for PCP; Positive for Opiates; Positive for Amphetamines; Refusals due to
Adulterated, Substituted, “Shy Bladder” with No Medical Explanation, and Other Refusals to
Submit to Testing; and Cancelled Results.
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IIP ~ Do not enter data on blind specimens submitted to laboratories. Be sure to enter all pre-
employment testing data regardless of whether an applicant was hired or not. You do not need to
separate reasonable suspicion and reasonable cause drug testing data on the MIS form.
[Therefore, if you conducted only reasonable suspicion drug testing (i.e., FMCSA and FTA), enter
that data; if you conducted only reasonable cause drug testing (i.e., FAA, PHMSA, and USCG);
or if you conducted both under FRA drug testing rules, simply enter the data with no
differentiation.] For USCG, enter any ‘“‘Serious Marine Incident” testing in the Post-Accident
row. For FRA, do not enter post accident data (the FRA does not collect this data on the MIS
Sform). Finally, you may leave blank any row or column in which there were no results, or you
may enter “0” (zero) instead. Please note that cancelled tests are not included in the “total
number of test results” column.

Section III, Column 1. Total Number of Test Results ~ This column requires a count of the
total number of test results in each testing category during the entire reporting year. Count the
number of test results as the number of testing events resulting in negative, positive, and refusal
results. Do not count cancelled tests and blind specimens in this total.

[Example: A company that conducted fifty pre-employment tests would enter “50” on the Pre-
Employment row. If it conducted one hundred random tests, “100” would be entered on the
Random row. If that company did no post-accident, reasonable suspicion, reasonable cause,
return-to-duty, or follow-up tests, those categories will be left blank or zeros entered.]

Section III, Column 2. Verified Negative Results ~ This column requires a count of the number
of tests in each testing category that the Medical Review Officer (MRO) reported as negative. Do
not count a negative-dilute result if, subsequently, the employee underwent a second collection;
the second test is the test of record.

[Example: If forty-seven of the company’s fifty pre-employment tests were reported negative,
“47” would be entered in Column 2 on the Pre-Employment row. If ninety of the company’s one
hundred random test results were reported negative, “90” would be entered in Column 2 on the
Random row. Because the company did no other testing, those other categories would be left
blank or zeros entered. ]

Section III, Column 3. Verified Positive Results ~ For One Or More Drugs ~ This column
requires a count of the number of tests in each testing category that the MRO reported as positive
for one or more drugs. When the MRO reports a test positive for two drugs, it would count as one
positive test.

[Example: If one of the fifty pre-employment tests was positive for two drugs, “1” would be
entered in Column 3 on the Pre-Employment row. If four of the company’s one hundred random
test results were reported positive (three for one drug and one for two drugs), “4” would be entered
in Column 3 on the Random row.]

m Section 111, Columns 4 through 8. Positive (for specific drugs) ~ These columns require
entry of the by-drug data for which specimens were reported positive by the MRO.
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[Example: The pre-employment positive test reported by the MRO was positive for marijuana,
“1” would be entered in Column 4 on the Pre-Employment row. If three of the four positive
results for random testing were reported by the MRO to be positive for marijuana, “3” would be
entered in Column 4 on the Random row. If one of the four positive results for random testing
was reported positive for both PCP and opiates, “1”” would be entered in Column 6 on the Random
row and “1” would be entered in Column 7 of the Random row.]

TIP ~ Column 1 should equal the sum of Columns 2, 3, 9, 10, 11, and 12. Remember you have not
counted specimen results that were ultimately cancelled or were from blind specimens. So,
Column 1 = Column 2 + Column 3 + Column 9 + Column 10 + Column 11 + Column 12.
Certainly, double check your records to determine if your actual results count is reflective of all
negative, positive, and refusal counts.

An MRO may report that a specimen is positive for more than one drug. When that happens, to
use the company example above (i.e., one random test was positive for both PCP and opiates), the
positive results should be recorded in the appropriate columns — PCP and opiates in this case.
There is no expectation for Columns 4 through 8 numbers to add up to the numbers in Column 3
when you report multiple positives.

Section II1, Columns 9 through 12. Refusal Results ~ The refusal section is divided into four
refusal groups — they are: Adulterated; Substituted; “Shy Bladder” ~ With No Medical
Explanation; and Other Refusals To Submit to Testing. The MRO reports two of these refusal
types — adulterated and substituted specimen results — because of laboratory test findings.

When an individual does not provide enough urine at the collection site, the MRO conducts or
causes to have conducted a medical evaluation to determine if there exists a medical reason for the
person’s inability to provide the appropriate amount of urine. If there is no medical reason to
support the inability, the MRO reports the result to the employer as a refusal to test: Refusals of
this type are reported in the “Shy Bladder” ~ With No Medical Explanation category.

Finally, additional reasons exist for a test to be considered a refusal. Some examples are: the
employee fails to report to the collection site as directed by the employer; the employee leaves the
collection site without permission; the employee fails to empty his or her pockets at the collection
site; the employee refuses to have a required shy bladder evaluation. Again, these are only four
examples: there are more.

m Section III, Column 9. Adulterated ~ This column requires the count of the number of tests
reported by the MRO as refusals because the specimens were adulterated.

[Example: If one of the fifty pre-employment tests was adulterated, “1” would be entered in
Column 9 of the Pre-Employment row.]

m Section IT1, Column 10. Substituted ~ This column requires the count of the number of tests
reported by the MRO as refusals because the specimens were substituted.
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[Example: If one of the 100 random tests was substituted, “1” would be entered in Column 10 of
the Random row.]

m Section ITI, Column 11. “Shy Bladder” ~ With No Medical Explanation ~ This column
requires the count of the number of tests reported by the MRO as being a refusal because there
was no legitimate medical reason for an insufficient amount of urine.

“1”

[Example: If one of the 100 random tests was a refusal because of shy bladder, “1” would be

entered in Column 11 of the Random row.]

m Section III, Column 12. Other Refusals To Submit To Testing ~ This column requires the
count of refusals other than those already entered in Columns 9 through 11.

[Example: If the company entered “100” as the number of random specimens collected, however
it had five employees who refused to be tested without submitting specimens: two did not show
up at the collection site as directed; one refused to empty his pockets at the collection site; and two
left the collection site rather than submit to a required directly observed collection. Because of
these five refusal events, “5” would be entered in Column 11 of the Random row.]

TIP ~ Even though some testing events result in a refusal in which no urine was collected and sent
to the laboratory, a “refusal” is still a final test result. Therefore, your overall numbers for test
results (in Column 1) will equal the total number of negative tests (Column 2); positives (Column
3); and refusals (Columns 9, 10, 11, and 12). Do not worry that no urine was processed at the
laboratory for some refusals; all refusals are counted as a testing event for MIS purposes and for
establishing random rates.

Section III, Column 13. Cancelled Tests ~ This column requires a count of the number of tests
in each testing category that the MRO reported as cancelled. You must not count any cancelled
tests in Column 1 or in any other column. For instance, you must not count a positive result (in
Column 3) if it had ultimately been cancelled for any reason (e.g., specimen was initially reported
positive, but the split failed to reconfirm).

[Example: If a pre-employment test was reported cancelled, “1” would be entered in Column 13
on the Pre-Employment row. If three of the company’s random test results were reported
cancelled, “3” would be entered in Column 13 on the Random row.]

TOTAL Line. Columns 1 through 13 ~ This line requires you to add the numbers in each
column and provide the totals.

Section IV. Alcohol Testing Data

This section summarizes the alcohol testing conducted for all covered employees (to include
applicants). The table in this section requires alcohol test data by test type and by result. The
categories of test types are: Pre-Employment; Random; Post-Accident; Reasonable Suspicion /
Reasonable Cause; Return-to-Duty, and Follow-Up.
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The categories of results are: Number of Screening Test Results; Screening Tests with Results
Below 0.02; Screening Tests with Results 0.02 Or Greater; Number of Confirmation Test Results;
Confirmation Tests with Results 0.02 through 0.039; Confirmation Tests with Results 0.04 Or
Greater; Refusals due to “Shy Lung” with No Medical Explanation, and Other Refusals to Submit
to Testing; and Cancelled Results.

TIP ~ Be sure to enter all pre-employment testing data regardless of whether an applicant was
hired or not. Of course, for most employers pre-employment alcohol testing is optional, so you
may not have conducted this type of testing. You do not need to separate “reasonable suspicion”
and “reasonable cause” alcohol testing data on the MIS form. [Therefore, if you conducted only
reasonable suspicion alcohol testing (i.e., FMCSA, FAA, FTA, and PHMSA), enter that data; if
you conducted both reasonable suspicion and reasonable cause alcohol testing (i.e.., FRA), simply
enter the data with no differentiation.] PHMSA does not authorize “random” testing for alcohol.
Finally, you may leave blank any row or column in which there were no results, or you may enter
“07” (zero) instead. Please note that USCG-regulated employers do not report alcohol test results
on the MIS form: Do not fill-out Section IV if you are a USCG-regulated employer.

Section IV, Column 1. Total Number of Screening Test Results ~ This column requires a count
of the total number of screening test results in each testing category during the entire reporting
year. Count the number of screening tests as the number of screening test events with final
screening results of below 0.02, of 0.02 through 0.039, of 0.04 or greater, and all refusals. Do not
count cancelled tests in this total.

[Example: A company that conducted twenty pre-employment tests would enter “20” on the Pre-
Employment row. If it conducted fifty random tests, “50” would be entered. If that company did
no post-accident, reasonable suspicion, reasonable cause, return-to-duty, or follow-up tests, those
categories will be left blank or zeros entered.]

Section IV, Column 2. Screening Tests With Results Below 0.02 ~ This column requires a
count of the number of tests in each testing category that the BAT or STT reported as being below
0.02 on the screening test.

[Example: If seventeen of the company’s twenty pre-employment screening tests were reported as
being below 0.02, “17” would be entered in Column 2 on the Pre-Employment row. If forty-four
of the company’s fifty random screening test results were reported as being below 0.02, “44”
would be entered in Column 2 on the Random row. Because the company did no other testing,
those other categories would be left blank or zeros entered. ]

Section IV, Column 3. Screening Tests With Results 0.02 Or Greater ~ This column requires a
count of the number of screening tests in each testing category that BAT or STT reported as being
0.02 or greater on the screening test.
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[Example: If one of the twenty pre-employment tests was reported as being 0.02 or greater, “1”
would be entered in Column 3 on the Pre-Employment row. If four of the company’s fifty random
test results were reported as being 0.02 or greater, “4” would be entered in Column 3 on the
Random row.]

Section IV, Column 4. Number of Confirmation Test Results ~ This column requires entry of
the number of confirmation tests that were conducted by a BAT as a result of the screening tests
that were found to be 0.02 or greater. In effect, all screening tests of 0.02 or greater should have
resulted in confirmation tests. Ideally the number of tests in Column 3 and Column 4 should be
the same. However, we know that this required confirmation test sometimes does not occur. In
any case, the number of confirmation tests that were actually performed should be entered in
Column 4.

[Example: If the one pre-employment screening test reported as 0.02 or greater had a subsequent
confirmation test performed by a BAT, “1” would be entered in Column 4 on the Pre-Employment
row. Ifthree of the four random screening tests that were found to be 0.02 or greater had a
subsequent confirmation test performed by a BAT, “3” would be entered in Column 4 on the
Random row.]

Section IV, Column 5. Confirmation Tests With Results 0.02 Through 0.039 ~ This column
requires entry of the number of confirmation tests that were conducted by a BAT that led to results
that were 0.02 through 0.039.

[Example: If the one pre-employment confirmation test yielded a result of 0.042, Column 5 of the
Pre-Employment row would be left blank or zeros entered. If two of the random confirmation
tests yielded results of 0.03 and 0.032, “2” would be entered in Column 5 of the Random row.]

Section IV, Column 6. Confirmation Tests With Results 0.04 Or Greater ~ This column
requires entry of the number of confirmation tests that were conducted by a BAT that led to results
that were 0.04 or greater.

[Example: Because the one pre-employment confirmation test yielded a result of 0.042, “1”
would be entered in Column 6 of the Pre-Employment row. If one of the random confirmation
tests yielded a result of 0.04, “1” would be entered in Column 6 of the Random row.]

TIP ~ Column 1 should equal the sum of Columns 2, 3, 7, and 8. The number of screening tests
results should reflect the number of screening tests you have no matter the result (below 0.02 or at
or above 0.02, plus refusals to test), unless of course, the tests were ultimately cancelled. So,
Column 1 = Column 2 + Column 3 + Column 7 + Column 8. Certainly, double check your
records to determine if your actual screening results count is reflective of all these counts.
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There is no need to record MIS confirmation tests results below 0.02: That is why we have no
column for it on the form. [If the random test that screened 0.02 went to a confirmation test, and
that confirmation test yielded a result below 0.02, there is no place for that confirmed result to be
entered.] We assume that if a confirmation test was completed but not listed in either Column 5 or
Column 6, the result was below 0.02. In addition, if the confirmation test ended up being
cancelled, it should not have been included in Columns 1, 3, or 4 in the first place.

Section IV, Columns 7 and 8. Refusal Results ~ The refusal section is divided into two refusal
groups — they are: Shy Lung ~ With No Medical Explanation; and Other Refusals To Submit to
Testing. When an individual does not provide enough breath at the test site, the company requires
the employee to have a medical evaluation to determine if there exists a medical reason for the
person’s inability to provide the appropriate amount of breath. If there is no medical reason to
support the inability as reported by the examining physician, the employer calls the result a refusal
to test: Refusals of this type are reported in the “Shy Lung ~ With No Medical Explanation”
category.

Finally, additional reasons exist for a test to be considered a refusal. Some examples are: the
employee fails to report to the test site as directed by the employer; the employee leaves the test
site without permission; the employee fails to sign the certification at Step 2 of the ATF; the
employee refuses to have a required shy lung evaluation. Again, these are only four examples;
there are more.

m Section IV, Column 7. “Shy Lung” ~ With No Medical Explanation ~ This column requires
the count of the number of tests in which there is no medical reason to support the employee’s
inability to provide an adequate breath as reported by the examining physician; subsequently, the
employer called the result a refusal to test.

[Example: If one of the 50 random tests was a refusal because of shy lung, “1” would be entered
in Column 7 of the Random row.]

= Section IV, Column 8. Other Refusals To Submit Te Testing ~ This column requires the
count of refusals other than those already entered in Columns 7.

[Example: The company entered “50” as the number of random specimens collected, however it
had one employee who did not show up at the testing site as directed. Because of this one refusal
event, “1” would be entered in Column 8 of the Random row.]

TIP ~ Even though some testing events result in a refusal in which no breath (or saliva) was
tested, there is an expectation that your overall numbers for screening tests (in Column 1) will
equal the total number of screening tests with results below 0.02 (Column 2); screening tests with
results 0.02 or greater (Column 3); and refusals (Columns 7 and 8). Do not worry that no breath
(or saliva) was tested for some refusals; all refusals are counted as a screening test event for MIS
purposes and for establishing random rates.
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Section IV, Column 9. Cancelled Tests ~ This column requires a count of the number of tests in
each testing category that the BAT or STT reported as cancelled. Do not count any cancelled tests
in Column 1 or in any other column other than Column 9. For instance, you must not count a 0.04
screening result or confirmation result in any column, other than Column 9, if the test was
ultimately cancelled for some reason (e.g., a required air blank was not performed).

[Example: If a pre-employment test was reported cancelled,

“1”

would be entered in Column 9 on

the Pre-Employment row. If three of the company’s random test results were reported cancelled,
“3” would be entered in Column 13 on the Random row.]

TOTAL Line. Columns 1 through 9 ~ This line requires you to add the numbers in each column

and provide the totals.

[FR Doc. 2010-3731 Filed 2-24-10; 8:45 am]
BILLING CODE 4910-9X-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648-XU59

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closures and
openings.

SUMMARY: NMFS is announcing the
opening and closing dates of the Atka
mackerel directed fisheries within the
harvest limit area (HLA) in Statistical
Area 542 (area 542) and Statistical Area
543 (area 543). This action is necessary
to fully use the 2010 A season HLA
limits of Atka mackerel in areas 542 and
543 of the Bering Sea and Aleutian
Islands management area.

DATES: The effective dates are provided
in Table 1 under the SUPPLEMENTARY
INFORMATION section of this temporary
action.

Comments must be received at the
following address no later than 4:30
p.m., A.l.t.,, March 9, 2010.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by [RIN], by any
one of the following methods:

¢ Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P. O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586-7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Enter “N/A” in the required
fields, if you wish to remain
anonymous. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) formats
only.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
Bering Sea and Aleutian Islands (BSAI)
exclusive economic zone according to
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with the final 2009 and
2010 harvest specifications for
groundfish in the BSAI (74 FR 7359,
February 17, 2009) the HLA limits of the
A season allowance of the 2010 Atka

mackerel total allowable catch (TAC) in
area 542 and area 543 are 2,854 metric
tons (mt) and 2,022 mt, respectively, for
the Amendment 80 cooperative. For
Amendment 80 limited access sector in
area 543, the HLA limit of the A season
allowance of the 2010 TAC for Atka
mackerel is 3,250 mt. Finally, the HLA
limit in area 542 of the A season
allowance of the 2010 TAC for Atka
mackerel for the BSAI trawl limited
access sector is 458 mt.

NMFS previously announced the
opening and closing dates of the first
and second directed fisheries within the
HLA in areas 542 and 543 (75 FR 3873,
January 25, 2010). NMFS has
determined that approximately 2,225 mt
of Atka mackerel remain in the A season
HLA limit in area 542 and
approximately 2,022 mt of Atka
mackerel remain in the A season HLA
limit in area 543 for vessels
participating in the Amendment 80
cooperative. NMFS has determined that
approximately 3,250 mt of Atka
mackerel remain in the A season HLA
limit in area 543 for vessels
participating in the Amendment 80
limited access fishery. NMFS also has
determined that approximately 458 mt
of Atka mackerel remain in the A season
HLA limit in area 542 for the vessel
participating in the trawl limited access
fishery.

Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)(1)(C) and
(a)(2)(iii)(D), and to fully utilize the A
season HLA limits of Atka mackerel in
areas 542 and 543, NMFS is terminating
the previous closures and is opening
directed fishing for Atka mackerel in the
HLA of areas 542 and 543 for
Amendment 80 cooperative vessels
authorized to participate in the first
HLA fishery in area 542 and the second
HLA fishery in area 543. NMFS is also
opening directed fishing for Atka
mackerel in the HLA of area 543 for
Amendment 80 limited access vessels
authorized to participate in the first
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HLA fishery in area 543. Finally, NMFS
is opening directed fishing for Atka
mackerel in the area 542 HLA for the
vessel participating in the trawl limited
access fishery.

In accordance with
§679.20(a)(8)(iii)(E), the Regional

Administrator has established the
closure dates of the Atka mackerel
directed fishery in the HLA for areas
542 and 543 based on the amount of the
harvest limit and the estimated fishing
capacity of the vessels assigned to the
fishery. Consequently, NMFS is

TABLE 1. EFFECTIVE DATES AND TIMES

prohibiting directed fishing for Atka
mackerel in the HLA in areas 542 and
543 in accordance with the dates and
times listed in Table 1 of this notice.

Effective Time! and Date
Action Area
From To
Opening the directed fishery in the HLA for the Amendment 80 cooperative vessels authorized to
participate in the first HLA fishery in area 542 and second HLA fishery in area 543 542 1200 hrs, 1200 hrs,
February March 8,
22,2010 2010
543 1200 hrs, 1200 hrs,
March 18, March 25,
2010 2010
Opening the directed fishery in the HLA for the Amendment 80 limited access vessels authorized to
participate in the first HLA fishery in area 543 543 1200 hrs, 1200 hrs,
February February
21, 2010 28, 2010
Opening the directed fishery in the HLA for the vessel participating in the BSAI trawl limited access
sector 542 1200 hrs, 1200 hrs,
March 18, March 31,
2010 2010

1Alaska local time

After the effective dates of these
closures, the maximum retainable
amounts at §679.20(e) and (f) apply at
any time during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such a requirement
is impracticable and contrary to the

public interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening and closing of the
fishery for the HLA limit established for
areas 542 and 543 pursuant to the 2010
Atka mackerel TAC. NMFS was unable
to publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of February 19, 2010. The
AA also finds good cause to waive the
30—day delay in the effective date of this
action under 5 U.S.C. 553(d)(3). Under

§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
March 9, 2010.

This action is required by § 679.20
and § 679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 22, 2010.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-3867 Filed 2—22-10; 4:15 pm]
BILLING CODE 3510-22-S
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Thursday, February 25, 2010

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2010-0171; Directorate
Identifier 2009-NM-185-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 Series Airplanes, Airbus Model
A300 B4-600 Series Airplanes, Airbus
Model A300 B4-600R Series Airplanes,
and A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: During a maintenance
check performed by an A310 operator,
the recommended modification of the
lower attachment beam of rack 101VU
by accomplishment of Airbus Service
Bulletin (SB) A310-53—-2076 was
embodied on the aeroplane, leading the
operator to find three cracks on the
FR15A crossbeam above the NLG [nose
landing gear] box at the splicing with
rack 107VU fitting. This condition, if
not detected and corrected, could
degrade the structural integrity of the
crossbeam on NLG FR15A web
attachment fitting of rack 107VU. Rack
107VU contains major airworthiness
system components whose functioning
could be adversely affected by the loss
of the attachment fitting. As the A300
and A300-600 aeroplanes share this
design feature, they are also affected.
The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL

DATES: We must receive comments on
this proposed AD by April 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0171; Directorate Identifier
2009-NM-185—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCAI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0165,
dated July 31, 2009 (referred to after this
as “the MCAT”), to correct an unsafe
condition for the specified products.
The MCAI states:

During a maintenance check performed by
an A310 operator, the recommended
modification of the lower attachment beam of
rack 101VU by accomplishment of Airbus
Service Bulletin (SB) A310-53—2076 was
embodied on the aeroplane, leading the
operator to find three cracks on the FR15A
crossbeam above the NLG [nose landing gear]
box at the splicing with rack 107VU fitting.

This condition, if not detected and
corrected, could degrade the structural
integrity of the crossbeam on NLG FR15A
web attachment fitting of rack 107VU. Rack
107VU contains major airworthiness system
components whose functioning could be
adversely affected by the loss of the
attachment fitting.

As the A300 and A300-600 aeroplanes
share this design feature, they are also
affected.
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For the reasons stated above, this AD
requires repetitive inspections for cracks of
the crossbeam on NLG FR15A web face
attachment fitting of rack 107VU and
corrective action, depending on findings.

The corrective actions include
contacting Airbus for repair
instructions, and doing the repair if any
crack is found. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Airbus has issued the following
service bulletins:

e Airbus Mandatory Service Bulletin
A300-53-0388, including Appendix 01,
dated March 17, 2009;

¢ Airbus Mandatory Service Bulletin
A300-53-6164, including Appendix 01,
dated March 17, 2009; and

e Airbus Mandatory Service Bulletin
A310-53-2131, including Appendix 01,
dated March 17, 2009.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would

affect about 206 products of U.S.
registry. We also estimate that it would
take about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$35,020, or $170 per product, per
inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of gove