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Presidential Documents

Title 3—

The President

Executive Order 13531 of February 18, 2010

National Commission on Fiscal Responsibility and Reform

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Establishment. There is established within the Executive Office
of the President the National Commission on Fiscal Responsibility and Re-
form (Commission).

Sec. 2. Membership. The Commission shall be composed of 18 members
who shall be selected as follows:

(a) six members appointed by the President, not more than four of whom
shall be from the same political party;

(b) three members selected by the Majority Leader of the Senate, all
of whom shall be current Members of the Senate;

(c) three members selected by the Speaker of the House of Representatives,
all of whom shall be current Members of the House of Representatives;

(d) three members selected by the Minority Leader of the Senate, all
of whom shall be current Members of the Senate; and

(e) three members selected by the Minority Leader of the House of Rep-
resentatives, all of whom shall be current Members of the House of Represent-
atives.

Sec. 3. Co-Chairs. From among his appointees, the President shall designate
two members, who shall not be of the same political party, to serve as
Co-Chairs of the Commission.

Sec. 4. Mission. The Commission is charged with identifying policies to
improve the fiscal situation in the medium term and to achieve fiscal sustain-
ability over the long run. Specifically, the Commission shall propose rec-
ommendations designed to balance the budget, excluding interest payments
on the debt, by 2015. This result is projected to stabilize the debt-to-GDP
ratio at an acceptable level once the economy recovers. The magnitude
and timing of the policy measures necessary to achieve this goal are subject
to considerable uncertainty and will depend on the evolution of the economy.
In addition, the Commission shall propose recommendations that meaning-
fully improve the long-run fiscal outlook, including changes to address
the growth of entitlement spending and the gap between the projected reve-
nues and expenditures of the Federal Government.

Sec. 5. Reports. (a) No later than December 1, 2010, the Commission shall
vote on the approval of a final report containing a set of recommendations
to achieve the mission set forth in section 4 of this order.

(b) The issuance of a final report of the Commission shall require the
approval of not less than 14 of the 18 members of the Commission.

Sec. 6. Administration. (a) Members of the Commission shall serve without
any additional compensation, but shall be allowed travel expenses, including
per diem in lieu of subsistence, as authorized by law for persons serving
intermittently in Government service (5 U.S.C. 5701-5707), consistent with
the availability of funds.

(b) The Commission shall have a staff headed by an Executive Director.
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[FR Doc. 2010-3725
Filed 2-22-10; 8:45 am]
Billing code 3195-W0-P

Sec. 7. General. (a) The Commission shall terminate 30 days after submitting
its final report.
(b) Nothing in this order shall be construed to impair or otherwise affect:
(i) authority granted by law to an executive department, agency, or the
head thereof; or

(ii) functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
February 18, 2010.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2009-0418; Directorate
Identifier 2009-NM-020-AD; Amendment
39-16201; AD 2010-04-08]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 190-100 LR,
-100 IGW, =100 STD, —200 STD, —200
LR, and —200 IGW Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During routine inspection procedures on
the wing assembly line it was identified the
possibility of cracks and deformation
developing during assembly on the internal
wing spars and rib flanges, causing a safe[ty]
margin reduction.

* * * * *

The unsafe condition is cracking and
deformation of wing spar and rib
flanges, which could result in loss of
structural integrity of the wing. We are
issuing this AD to require actions to
correct the unsafe condition on these
products.

DATES: This AD becomes effective
March 30, 2010.

The Director of the Federal Register
approved the incorporation by reference

of a certain publication listed in this AD
as of March 30, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2848; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on May 7, 2009 (74 FR 21285).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

During routine inspection procedures on
the wing assembly line it was identified the
possibility of cracks and deformation
developing during assembly on the internal
wing spars and rib flanges, causing a safe[ty]
margin reduction.

* * * * *

The unsafe condition is cracking and
deformation of wing spar and rib
flanges, which could result in loss of
structural integrity of the wing.
Corrective actions include performing a
detailed inspection for damage on wing
spar L, II, and III flanges and on certain
rib flanges, and contacting Agéncia
Nacional de Aviagdo Civil (ANAC) (or
its delegated agent) and Embraer for an
approved repair. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Request To Remove Certain Model ER]
190 Airplanes

Embraer requests that we remove
Model ERJ 190-100 ECJ airplanes from
the applicability of the NPRM, because
that model is not included in the
effectivity statement of Embraer Service

Bulletin 190-57—-0023, dated June 9,
2008, and is not subject to the unsafe
condition addressed by the NPRM.

We agree, for the reasons provided by
the commenter. We have revised the
applicability statement of the AD
accordingly.

Request To Change Repair Contact
Authority

Embraer requests that we change
paragraph (f)(2) of the NPRM to require
that any repair of detected cracking or
deformation be approved by either the
FAA or the ANAC, and that Embraer
may be contacted for repair support.
Embraer states that the appropriate
corrective action would be applying an
authority-approved repair to the
damaged wing rib and spar flanges.

We disagree with the commenter’s
request to change paragraph (f)(2) of this
AD. As specified in paragraph (g)(2) of
this AD, corrective actions obtained
from a manufacturer cannot be used
unless they are FAA-approved.
Paragraph (g)(2) of this AD also states
that corrective actions are considered
FAA-approved if they are approved by
the State of Design Authority, in this
case ANAC (or its delegated agent). We
have not changed the AD in this regard.

Request To State When No Further
Action Is Required

Embraer requests that we add a
paragraph (f)(3) to the NPRM stating “If
no cracking or deformation is detected
during the inspection required by
paragraph (f)(1) of this AD, no further
action is required.” Embraer did not
provide justification for this request.

We agree with Embraer’s request to
add the statement as clarification. We
have therefore added paragraph (f)(3) to
the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Conclusion

We reviewed the available data,
including the comment received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
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We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
27 products of U.S. registry. We also
estimate that it will take about 10 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $22,950, or $850 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-08 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-16201. Docket No.
FAA-2009-0418; Directorate Identifier
2009-NM-020—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 30, 2010.

Affected ADs
(b) None.
Applicability
(c) This AD applies to Empresa Brasileira

de Aeronautica S.A. (EMBRAER) Model ER]
190-100 LR, —100 IGW, —100 STD, -200 STD,

—200 LR, and —200 IGW airplanes,
certificated in any category, serial numbers
19000002, 19000004, and 19000006 through
19000062 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During routine inspection procedures on
the wing assembly line it was identified the
possibility of cracks and deformation
developing during assembly on the internal
wing spars and rib flanges, causing a safe[ty]
margin reduction.

* * * * *

The unsafe condition is cracking and
deformation of wing spar and rib flanges,
which could result in loss of structural
integrity of the wing. Corrective actions
include performing a detailed inspection for
damage on wing spar I, II, and III flanges and
on certain rib flanges, and contacting Agéncia
Nacional de Aviacao Civil (ANAC) (or its
delegated agent) and Embraer for an
approved repair.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Before the accumulation of 5,000 total
flight cycles on the airplane, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later: Perform a
detailed inspection of the left and right wing
rib and spars I, II, and III flanges to detect
cracking or deformation, in accordance with
the Accomplishment Instructions of Embraer
Service Bulletin 190-57-0023, dated June 9,
2008.

(2) If any cracking or deformation is
detected during the inspection required by
paragraph (f)(1) of this AD, before further
flight, send the inspection results and request
for repair instructions to ANAC (or its
delegated agent) and Embraer Technical
Support; e-mail: structure@embraer.com.br;
and do the repair.

(3) If no cracking or deformation is
detected during the inspection required by
paragraph (f)(1) of this AD, no further action
is required by this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:
Although the MCAI or service information
allows further flight after cracks are found
during compliance with the required action,
paragraph (f)(2) of this AD requires that you
repair the crack(s) before further flight.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Kenny Kaulia,
Aerospace Engineer, International Branch,
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ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2848; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCALI Brazilian Airworthiness
Directive 2008—-10-03, effective October 21,
2008; and Embraer Service Bulletin 190-57—
0023, dated June 9, 2008; for related
information.

Material Incorporated by Reference

(i) You must use Embraer Service Bulletin
190-57-0023, dated June 9, 2008, as
applicable, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL; telephone:
+55 12 3927-5852 or +55 12 3309-0732; fax:
+55 12 3927-7546; e-mail:
distrib@embraer.com.br; Internet: http://
www.flyembraer.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
5, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3116 Filed 2—-22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0038; Directorate
Identifier 2009—NM-110-AD; Amendment
39-16203; AD 2010-04-10]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A380-841, -842, and —861 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During the flight test campaign of the
A380-861 model (Engine Alliance powered),
some cracks were found on the Movable Flap
Track Fairing number 6 (MFTF#6).

These cracks were located at the pivot
attachment support-ring and at the U-frame
in the attachment area to aft-kinematic. In
addition, delamination has been observed
within the monolithic Carbon Fibre
Reinforced Plastic (CFRP) structure around
the pivot support-ring.

This condition, if not corrected, could lead
to in-flight loss of the MFTF#6, potentially
resulting in injuries to persons on the
ground.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCALI

DATES: This AD becomes effective
March 10, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 10, 2010.

On May 28, 2009 (74 FR 22422, May
13, 2009), the Director of the Federal
Register approved the incorporation by
reference of a certain other publication
listed in the AD.

We must receive comments on this
AD by April 9, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

On May 1, 2009, the FAA issued AD
2009-10-07, Amendment 39-15902 (74
FR 22422, May 13, 2009). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued that AD, the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0152,
dated July 14, 2009 (referred to after this
as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

During the flight test campaign of the
A380-861 model (Engine Alliance powered),
some cracks were found on the Movable Flap
Track Fairing number 6 (MFTF#6).

These cracks were located at the pivot
attachment support-ring and at the U-frame
in the attachment area to aft-kinematic. In
addition, delamination has been observed
within the monolithic Carbon Fibre
Reinforced Plastic (CFRP) structure around
the pivot support-ring.

This condition, if not corrected, could lead
to in-flight loss of the MFTF#6, potentially
resulting in injuries to persons on the
ground.

To prevent the risk of a MFTF#6
detachment, EASA AD 2008-0216 (which
corresponds to FAA AD 2009-10-07)
required an inspection programme in order to
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detect cracks before they become critical and
in case of findings to replace the MFTF#6.

This AD, which supersedes EASA AD
2008-0216:

e Cancels the MFTF#6 General Visual
Inspection requirement,

e Refers to Airbus Service Bulletin A380-
57-8014 Revision 1 * * *

e Introduces an optional terminating
action [installing reinforced part].

AD 2009-10-07 applies to all Airbus
Model A380-841, —842, and —861
airplanes. This AD retains the
requirements of AD 2009-10-07.
Airplanes were removed from the
applicability of AD 2009-10-07 by
excluding airplanes on which Airbus
modification 68729 is done in
production. This AD also revises the
compliance time for the inspections of
replaced parts. The compliance time is
reduced for certain parts and extended
for certain other parts, depending on the
flight cycles since first installation of
the part. The replacement parts must be
inspected within the thresholds
specified in paragraph (f)(1) of this AD.

Relevant Service Information

Since we issued AD 2009-10-07,
Airbus has issued Mandatory Service
Bulletin A380-57—8014, Revision 01,
dated June 5, 2009; and Service Bulletin
A380-57-8017, dated June 5, 2009. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

There are no products of this type
currently registered in the United States.
However, this rule is necessary to
ensure that the described unsafe
condition is addressed if any of these
products are placed on the U.S. Register
in the future.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI

to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

FAA’s Determination of the Effective
Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA—-2010-0038;
Directorate Identifier 2009-NM—-110—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing Amendment 39-15902 (74 FR

22422, May 13, 2009) and adding the

following new AD:

2010-04-10 Airbus: Amendment 39-16203.
Docket No. FAA-2010-0038; Directorate
Identifier 2009-NM-110-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 10, 2010.
Affected ADs

(b) This AD supersedes AD 2009-10-07,
Amendment 39-15902.
Applicability

(c) This AD applies to Airbus Model A380—
841, —842, and —861 airplanes, certificated in
any category, all serial numbers, except

airplanes on which Airbus modification
68729 has been done in production.
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Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continued airworthiness
information (MCAI) states:

During the flight test campaign of the
A380-861 model (Engine Alliance powered),
some cracks were found on the Movable Flap
Track Fairing number 6 (MFTF#6).

These cracks were located at the pivot
attachment support-ring and at the U-frame
in the attachment area to aft-kinematic. In
addition, delamination has been observed
within the monolithic Carbon Fibre
Reinforced Plastic (CFRP) structure around
the pivot support-ring.

This condition, if not corrected, could lead
to in-flight loss of the MFTF#6, potentially
resulting in injuries to persons on the
ground.

To prevent the risk of a MFTF#6
detachment, EASA AD 2008-0216 required
an inspection programme in order to detect
cracks before they become critical and in case
of findings to replace the MFTF#6.

This AD, which supersedes EASA AD
2008-0216:

e Cancels the MFTF#6 General Visual
Inspection requirement,

o Refers to Airbus Service Bulletin A380-
57-8014 Revision 1, * * *

e Introduces an optional terminating
action.

Restatement of Requirements of AD 2009-
10-07, With Revised Inspection, Service
Information, and Compliance Time for the
Inspection of Replaced Parts

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) At the applicable time specified in
paragraph (£)(1)(i) or (f)(1)(ii) of this AD for
the left- and right-hand MFTF#6, do a special
detailed (ultrasonic and high-frequency eddy
current) inspection of the filet radii of pivot
supports, monolithic carbon fibre reinforced
plastic structures, and radii of the U-frame,
for cracking and delamination in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A380-57-8014,
dated November 21, 2008; or Airbus
Mandatory Service Bulletin A380-57-8014,
Revision 01, dated June 5, 2009. After the
effective date of this AD, use only Revision
01.

(i) For Airbus Model A380-841 and —842
airplanes: Before the MFTF#6 has
accumulated 500 total flight cycles since its
first installation on an airplane, or within 30
flight hours after May 28, 2009 (the effective
date of AD 2009-10-07), whichever occurs
later.

(ii) For Model A380-861 airplanes: Before
the MFTF#6 has accumulated 100 total flight
cycles since its first installation on an
airplane, or within 30 flight hours after May
28, 2009, whichever occurs later.

(2) If no cracking and no delamination are
found during any inspection required by
paragraph (f)(1) of this AD, repeat the
inspections required by paragraph (f)(1) of
this AD thereafter at intervals not to exceed

the applicable time specified in paragraph
(H(2)(1) or (H(2)(ii) of this AD.

(i) For Model A380-841 and —842
airplanes: 50 flight cycles.

(ii) For Model A380-861 airplanes: 10
flight cycles.

(3) If any cracking or delamination is found
during any inspection required by paragraph
(H)(1) or (f)(2) of this AD, before further flight,
replace the MFTF#6 with a new or
serviceable part, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A380-57—8014, dated
November 21, 2008; or Airbus Mandatory
Service Bulletin A380-57-8014, Revision 01,
dated June 5, 2009. For parts replaced before
the effective date of this AD, repeat the
inspections specified in paragraph (f)(1) of
this AD at the later of the times specified in
paragraphs (f)(3)(i) and (f)(3)(ii) of this AD.
For parts replaced on or after the effective
date of this AD, repeat the inspections
specified in paragraph (f)(1) of this AD at the
applicable time defined in paragraph (f)(1) of
this AD. After the effective date of this AD,
use only Revision 01 for the replacement.

(i) At the applicable time defined in
paragraph (f)(2) of this AD.

(ii) At the applicable time defined in
paragraph (f)(1) of this AD.

New Requirements of This AD

Actions and Compliance

(g) Unless already done, do the following
actions.

(1) In case of MFTF#6 replacement, submit
a report using Appendix 01 of Airbus Service
Bulletin A380-57—-8014, dated November 21,
2008, to Airbus Central Entity, Dept SEES5,
1, Rond Point Maurice Bellonte, 31707
Blagnac, France; e-mail
Frederic.molinier@airbus.com; at the
applicable time specified in paragraph
(g)(1)(d) or (g)(1)(ii) of this AD. The report
must include the serial number of the
removed MFTF#6, the associated airplane
manufacturer serial number, and the number
of flight cycles accumulated by the MFTF#6
at the time of removal.

(i) If the MFTF#6 replacement was done on
or after the effective date of this AD: Submit
the report within 30 days after the MFTF#6
removal.

(ii) If the MFTF#6 replacement was done
before the effective date of this AD: Submit
the report within 30 days after the effective
date of this AD.

(2) Replacement of the MFTF#6 with a
reinforced MFTF#6, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A380-57-8017, dated June
5, 2009, terminates the requirements of this
AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to

approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
appropriate principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2009-0152, dated
July 14, 2009; Airbus Service Bulletin A380—
57—-8014, dated November 21, 2008; Airbus
Mandatory Service Bulletin A380-57-8014,
Revision 01, dated June 5, 2009; and Airbus
Service Bulletin A380-57-8017, dated June
5, 2009; for related information.

Material Incorporated by Reference

(j) You must use Airbus Service Bulletin
A380-57-8014, including Appendix 01,
dated November 21, 2008; Airbus Mandatory
Service Bulletin A380-57—8014, Revision 01,
dated June 5, 2009; and Airbus Service
Bulletin A380-57-8017, dated June 5, 2009;
as applicable; to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Airbus Mandatory Service Bulletin A380-57—
8014, Revision 01, dated June 5, 2009; and
Airbus Service Bulletin A380-57-8017,
dated June 5, 2009; under 5 U.S.C. 552(a) and
1 CFR part 51.

(2) The Director of the Federal Register
previously approved the incorporation by
reference of Airbus Service Bulletin A380—
57-8014, including Appendix 01, dated
November 21, 2008, on May 28, 2009 (74 FR
22422, May 13, 2009).

(3) For service information identified in
this AD, contact Airbus SAS—EANA
(Airworthiness Office); 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 562 110 253; Fax +33 562 110
307; e-mail account.airworth-
A380@airbus.com; Internet http://
www.airbus.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
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Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
5, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3121 Filed 2—22—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0093; Directorate
Identifier 97-ANE—06—-AD; Amendment 39—
16198; AD 2010-04-05]

RIN 2120-AA64

Airworthiness Directives; McCauley
Propeller Systems 1A103/TCM Series
Propellers

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD) for
McCauley Propeller Systems 1A103/
TCM series propellers. That AD
requires, for certain serial numbers
(S/Ns) of McCauley Propeller Systems
1A103/TCM series propellers, initial
and repetitive visual and dye penetrant
inspections for cracks in the propeller
hub, replacement of propellers with
cracks that do not meet acceptable
limits, and rework of propellers with
cracks that meet acceptable limits. This
AD requires, for all McCauley Propeller
Systems 1A103/TCM series propellers,
the same actions but at reduced
compliance times. This AD also requires
inspections of the bolt holes, reaming
holes if necessary, and inspections of
steel reinforcement plates and gaskets.
This AD results from 16 reports received
of propeller hubs found cracked since
AD 2003-12-05 was issued. We are
issuing this AD to prevent propeller
separation due to hub fatigue cracking,
which can result in loss of control of the
airplane.

DATES: Effective March 10, 2010. The
Director of the Federal Register

approved the incorporation by reference
of certain publications listed in the
regulations as of March 10, 2010.

We must receive any comments on
this AD by April 26, 2010.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590—-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

o Fax:(202) 493-2251.

FOR FURTHER INFORMATION CONTACT:
Thomas Teplik, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, Small Airplane Directorate, 1801
Airport Road, Room 100, Wichita, KS
67209; e-mail: thomas.teplik@faa.gov;
telephone: (316) 946—4196; fax: (316)
946—-4107.

SUPPLEMENTARY INFORMATION: The FAA
amends 14 CFR part 39 by superseding
AD 2003-12-05, Amendment 39-13190
(68 FR 35155, June 12, 2003). That AD
requires, for certain S/Ns of McCauley
Propeller Systems 1A103/TCM series
propellers, initial and repetitive visual
and dye penetrant inspections for cracks
in the propeller hub, replacement of
propellers with cracks that do not meet
acceptable limits, and rework of
propellers with cracks that meet
acceptable limits. That AD was the
result of reports of hub cracking on the
camber (forward) side of the propeller
hub near the attachment bolt holes on
certain propellers. That condition, if not
corrected, could result in propeller
separation due to hub fatigue cracking,
which can result in loss of control of the
airplane.

Actions Since AD 2003-12-05 Was
Issued

Since AD 2003-12-05 was issued, we
received 16 reports of propeller hubs
found cracked. Two of the cracks were
on propellers outside the propeller
range of serial numbers affected by AD
2003-12-05. These cracks began at a
bolt hole and extended through to the
hub outer surface. These propellers had
fewer than 3,000 operating hours time-
in-service (TIS). AD 2003—-12—-05
required inspections starting at 3,000
operating hours TIS. We have not yet
been able to determine the cause of the
propeller hub cracking.

Relevant Service Information

We have reviewed and approved the
technical contents of McCauley
Propeller Systems Alert Service Bulletin
(ASB) No. ASB221E, dated January 28,
2010. That ASB describes, for all
McCauley Propeller Systems 1A103/
TCM series propellers, procedures for
initial and repetitive visual and dye
penetrant inspections for cracks in the
propeller hub, removal from service of
propellers with cracks that do not meet
acceptable limits, and rework of
propellers with cracks that meet
acceptable limits.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other McCauley Propeller Systems
1A103/TCM series propellers of the
same type design. We are issuing this
AD to prevent propeller separation due
to hub fatigue cracking, which can
result in loss of control of the airplane.
This AD requires, for all McCauley
Propeller Systems 1A103/TCM series
propellers, initial and repetitive visual
and dye penetrant inspections for cracks
in the propeller hub, including bolt
holes, reaming holes if necessary,
inspections of steel reinforcement plates
and gaskets, removal from service of
propellers with cracks that do not meet
acceptable limits, and rework of
propellers with cracks that meet
acceptable limits. You must use the
service information described
previously to perform the actions
required by this AD.

FAA'’s Determination of the Effective
Date

Since an unsafe condition exists that
requires the immediate adoption of this
AD, we have found that notice and
opportunity for public comment before
issuing this AD are impracticable, and
that good cause exists for making this
amendment effective in less than 30
days.

Interim Action

These actions are interim actions and
we may take further rulemaking actions
in the future.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to send us any
written relevant data, views, or
arguments regarding this AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2010-0093; Directorate Identifier 97—
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ANE-06—AD” in the subject line of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including, if provided,
the name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
We have determined that this AD will

not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD docket. You may get a copy of
this summary at the address listed
under ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Under the authority delegated to me
by the Administrator, the Federal
Aviation Administration amends part 39
of the Federal Aviation Regulations (14
CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-13190 (68 FR
35155, June 12, 2003), and by adding a
new airworthiness directive,
Amendment 39-16198, to read as
follows:

2010-04-05 McCauley Propeller Systems:
Amendment 39-16198. Docket No.
FAA—-2010-0093; Directorate Identifier
97—-ANE-06—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 10, 2010.

Affected ADs

(b) This AD supersedes AD 2003—12-05,
Amendment 39-13190.
Applicability

(c) This AD applies to McCauley Propeller
Systems 1A103/TCM series propellers, all
serial numbers. These propellers are installed
on, but not limited to Cessna 152, Cessna
A152, Reims F152, and Reims FA152 series
airplanes, and on airplanes with Lycoming
0-235-L2C reciprocating engines modified

by Supplemental Type Certificates
SA1763S0, SA5695NM, SA1000NW, and
SA432NE.

Unsafe Condition

(d) This AD results from 16 reports
received of propeller hubs found cracked
since AD 2003-12-05 was issued. We are
issuing this AD to prevent propeller
separation due to hub fatigue cracking, which
can result in loss of control of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified unless the
actions have already been done.

Initial Inspection of Propellers Not
Previously Inspected

(f) For propellers not previously inspected
using McCGauley Service Bulletin (Alert) No.
221C, dated September 7, 1999, or McCauley
Alert Service Bulletin (ASB) No. ASB221D,
dated January 28, 2008, do the following:

(1) For propellers with more than 1,500
operating hours time-since-new (TSN) or
unknown operating hours TSN on the
effective date of this AD, within the next 50
operating hours time-in-service (TIS), do the
actions specified in paragraphs (h) through
(m) of this AD.

(2) For propellers with 1,500 or fewer
operating hours TSN on the effective date of
this AD, upon reaching 1,500 operating hours
TSN or within the next 50 operating hours
TIS, whichever is later, do the actions
specified in paragraphs (h) through (m) of
this AD.

Initial Inspection of Propellers Previously
Inspected

(g) For propellers previously inspected
using McCauley Service Bulletin (Alert) No.
221C, dated September 7, 1999, or McCauley
ASB No. ASB221D, dated January 28, 2008,
do the following:

(1) For propellers with more than 1,500
operating hours TSN on the effective date of
this AD, and with 750 or more operating
hours time-since-last-inspection (TSLI),
within the next 50 operating hours TIS, do
the actions specified in paragraphs (h)
through (m) of this AD.

(2) For propellers with more than 1,500
operating hours TSN on the effective date of
this AD, and with fewer than 750 operating
hours TSLI, before reaching 750 operating
hours TSLI or within the next 50 operating
hours TIS, whichever occurs later, do the
actions specified in paragraphs (h) through
(m) of this AD.

(h) Visual- and dye-penetrant-inspect for
cracks in the propeller hub.

(i) Inspect the bolt holes and ream the
holes if necessary.

(j) Inspect the steel reinforcement plates
and gaskets.

(k) Remove propellers that are not within
the bolt hole inspection limits or have cracks
that are not within the rework limits.

(1) Rework propellers that have cracks that
meet acceptable rework limits.

(m) Use the Accomplishment Instructions
of McCauley ASB No. ASB221E, dated
January 28, 2010, to do the inspections,
rework, and removals from service.



7936

Federal Register/Vol. 75, No. 35/ Tuesday, February 23, 2010/Rules and Regulations

Repetitive Propeller Inspections

(n) Thereafter, for all propellers, within
every additional 750 operating hours TIS,
perform the actions in paragraphs (h) through
(m) of this AD.

Alternative Methods of Compliance

(o) The Manager, Wichita Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Special Flight Permits

(p) Under 39.23, we are limiting the
availability of special flight permits for this
AD. Special flight permits are available only
if:

(1) The operator has not observed abnormal
propeller vibration or abnormal engine
vibration.

(2) The operator has not made earlier
reports of abnormal propeller vibration,
abnormal engine vibration, or other abnormal
propeller operations that have not been

addressed.

Related Information

(q) Contact Thomas Teplik, Aerospace
Engineer, Wichita Aircraft Certification
Office, FAA, Small Airplane Directorate,
1801 Airport Road, Room 100, Wichita, KS
67209; e-mail: thomas.teplik@faa.gov;
telephone: (316) 946—4196; fax: (316) 946—
4107, for more information about this AD.

Material Incorporated by Reference

(r) You must use McCauley Propeller
Systems Alert Service Bulletin No. ASB221E,
dated January 28, 2010, to perform the
inspections, rework, and removals from
service required by this AD. The Director of
the Federal Register approved the
incorporation by reference of this service
bulletin in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Contact McCauley
Propeller Systems, 5800 E. Pawnee, Wichita,
KS 67218, telephone: (800) 621-7767; e-mail:
productsupport@mccauley.textron.com; Web:
http://www.mccauley.textron.com, for a copy
of this service information. You may review
copies at the FAA, New England Region, 12
New England Executive Park, Burlington,
MA; or at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
February 8, 2010.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 2010-3113 Filed 2—-22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0125; Directorate
Identifier 2010-CE-005-AD; Amendment
39-16208; AD 2010-04-15]

RIN 2120-AA64

Airworthiness Directives; SCHEIBE-
Flugzeugbau GmbH Model SF 25C
Gliders

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The aileron hinges and the stabilizer are
fastened with steel tube rivets and brass tube
rivets.

During a complete overhaul, broken brass
tube rivets have been detected. It has been
determined that, due to production quality
issue, the upset heads of the brass tube rivets
could break under normal load conditions.

This condition, if not corrected, could
possibly lead to loss of control of the
powered sailplane.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
March 15, 2010.

On March 15, 2010, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive comments on this
AD by April 9, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816)
329-4090; e-mail:
gregory.davison@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued Emergency AD
No. 2010-0011-E, dated January 25,
2010 (referred to after this as “the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

The aileron hinges and the stabilizer are
fastened with steel tube rivets and brass tube
rivets.

During a complete overhaul, broken brass
tube rivets have been detected. It has been
determined that, due to production quality
issue, the upset heads of the brass tube rivets
could break under normal load conditions.

This condition, if not corrected, could
possibly lead to loss of control of the
powered sailplane.

For the reason described above, this AD
requires an inspection of the affected tube
rivets and, if necessary, their replacement.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

SCHEIBE-Flugzeugbau GmbH has
issued SCHEIBE AIRCRAFT GMBH
Service Bulletin 653—-64, dated
November 10, 2009. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
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referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because the brass tube rivets that
are used to fasten the aileron hinges and
the stabilizer are breaking. Investigation
revealed that the brass tube rivets could
break under normal load conditions,
which could result in loss of control of
the glider. Therefore, we determined
that notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0125;
Directorate Identifier 2010-CE-005—AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-15 SCHEIBE-Flugzeugbau GmbH:
Amendment 39-16208; Docket No.
FAA—-2010-0125; Directorate Identifier
2010—-CE-005—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 15, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model SF 25C
gliders, serial numbers 44365 through 44370,

44372, 44374, 44375, and 44377 through
44450, certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 55: Stabilizers.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The aileron hinges and the stabilizer are
fastened with steel tube rivets and brass tube
rivets.

During a complete overhaul, broken brass
tube rivets have been detected. It has been
determined that, due to production quality
issue, the upset heads of the brass tube rivets
could break under normal load conditions.

This condition, if not corrected, could
possibly lead to loss of control of the
powered sailplane.

For the reason described above, this AD
requires an inspection of the affected tube
rivets and, if necessary, their replacement.

Actions and Compliance

(f) Unless already done, do the following
actions in accordance with SCHEIBE
AIRCRAFT GMBH Service Bulletin 653—64,
dated November 10, 2009.

(1) Within the next 2 days after March 15,
2010 (the effective date of this AD), remove
the paint of the tube rivet heads at the
aileron-hinges at wing rib No. 16 (in the area
located at the lower side of the wing),
disconnect the aileron from the wings,
disconnect the elevator from the stabilizer,
and inspect the tube rivet heads at the
stabilizer to fuselage fittings to determine if
the tube rivet heads are steel or brass.

(2) If the aileron hinges and the stabilizer
to fuselage fittings are connected to the ribs
and the spar with steel tube rivets, no further
action is required.

(3) If the aileron hinges or the stabilizer to
fuselage fittings are connected to the ribs and
the spar with brass tube rivets 8x0, 75 mm,
before further flight after the inspection
required in paragraph (f)(1) of this AD,
replace the brass tube rivets with screws.
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FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816) 329—
4090; e-mail: gregory.davison@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency (EASA) Emergency AD No.
2010-0011-E, dated January 25, 2010, and
SCHEIBE AIRCRAFT GMBH Service Bulletin
653—64, dated November 10, 2009, for related
information.

Material Incorporated by Reference

(i) You must use SCHEIBE AIRCRAFT
GMBH Service Bulletin 653—64, dated
November 10, 2009, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Scheibe Aircraft GmbH, Am
Flugplatz 5, 73540 Heubach, Germany;
telephone: +49(0)7173 184286; fax: 4(0)7173
185587.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this

material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/

code of federal regulations/ibr locations.
html.

Issued in Kansas City, Missouri, on
February 12, 2010.
Steven W. Thompson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-3186 Filed 2—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1027; Directorate
Identifier 2009—-NM-143-AD; Amendment
39-16197; AD 2010-04-04]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2C10 (Regional Jet
Series 700, 701, & 702), CL-600-2D15
(Regional Jet Series 705), and CL-600—
2D24 (Regional Jet Series 900)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

There have been several in-service cases
reported of impact damage to the blowout
(decompression) panel protective cage
assemblies installed in the aft baggage cargo
compartment. When damaged, these cages
could prevent proper operation of the
blowout panels, with potential degradation of
smoke detection and fire extinguishing
capabilities in the event of a fire.

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
March 30, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of March 30, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,

Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Craig Yates, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7355; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 5, 2009 (74 FR
57264). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

There have been several in-service cases
reported of impact damage to the blowout
(decompression) panel protective cage
assemblies installed in the aft baggage cargo
compartment. When damaged, these cages
could prevent proper operation of the
blowout panels, with potential degradation of
smoke detection and fire extinguishing
capabilities in the event of a fire.

This directive mandates replacement of the
existing cages with new cages that have
greater damage resistance.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Explanation of Changes Made to This
AD

We have revised this AD to identify
the legal name of the manufacturer as
published in the most recent type
certificate data sheet for the affected
airplane models.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Conclusion

We reviewed the available data, and
determined that air safety and the
public interest require adopting the AD



Federal Register/Vol. 75, No. 35/ Tuesday, February 23, 2010/Rules and Regulations

7939

with the change described previously.
We determined that this change will not
increase the economic burden on any
operator or increase the scope of the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
361 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $1,263
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$517,313, or $1,433 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-04 Bombardier, Inc.: Amendment
39-16197. Docket No. FAA-2009-1027;
Directorate Identifier 2009-NM—-143—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 30, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD; certificated in any category.

(1) Bombardier, Inc. Model CL-600-2C10
(Regional Jet Series 700, 701, & 702)
airplanes, serial numbers 10003 through
10268, inclusive.

(2) Bombardier, Inc. Model CL-600-2D15
(Regional Jet Series 705) airplanes; and
Bombardier, Inc. Model CL-600-2D24
(Regional Jet Series 900) airplanes; serial
numbers 15001 through 15205, inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There have been several in-service cases
reported of impact damage to the blowout
(decompression) panel protective cage
assemblies installed in the aft baggage cargo
compartment. When damaged, these cages
could prevent proper operation of the
blowout panels, with potential degradation of
smoke detection and fire extinguishing
capabilities in the event of a fire.

This directive mandates replacement of the
existing cages with new cages that have
greater damage resistance.

Actions and Compliance

(f) Unless already done, within 5,000 flight
hours after the effective date of this AD,
replace the existing cage assemblies in the aft
baggage cargo compartment, in accordance
with Bombardier Service Bulletin 670BA—
25-071, dated May 15, 2009.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York Aircraft Certification
Office, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone (516)
228-7300; fax (516) 794-5531. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
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actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-30, dated July 6, 2009;
and Bombardier Service Bulletin 670BA—25—
071, dated May 15, 2009; for related
information.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 670BA-25-071, dated May 15, 2009,
to do the actions required by this AD, unless
the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone: 514-855-5000; fax: 514—
855—7401; e-mail:
thd.crj@aero.bombardier.com; Internet:
http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
4, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3096 Filed 2—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1107; Directorate
Identifier 2009—NM-138-AD; Amendment
39-16202; AD 2010-04-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200 Series Airplanes and Model
A340-200 and —-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

* * * * *

[European Aviation Safety Agency (EASA)]
AD 2006—-0191 [which corresponds to FAA
AD 2006-21-08] required the installation of
new heat shield panels with drainage over
the air conditioning packs in order to avoid
an undetected fire in this zone following a
fuel leak from the centre tank.

These new heat shield panels have holes.
In case of fuel leaking through these holes
from the centre tank, any fuel vapour may
develop into a potential source of ignition,
possibly resulting in a fuel tank explosion
and consequent loss of the aeroplane.***

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
March 30, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of March 30, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on December 1, 2009 (74 FR
62713). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

* * * * *

* * * EASA AD 2006-0191 [which
corresponds to FAA AD 2006—-21-08]
required the installation of new heat shield
panels with drainage over the air
conditioning packs in order to avoid an
undetected fire in this zone following a fuel
leak from the centre tank.

These new heat shield panels have holes.
In case of fuel leaking through these holes
from the centre tank, any fuel vapour may
develop into a potential source of ignition,
possibly resulting in a fuel tank explosion
and consequent loss of the aeroplane. Airbus
has developed a repair solution for these
holes to prevent a fuel vapour ignition source
in this area and improve the protection of the
hot air equipment.

[T]his AD requires the installation of plugs
on the heat shield panels of the Left Hand
(LH) and Right Hand (RH) Air Conditioning
packs.

You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
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substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
12 products of U.S. registry. We also
estimate that it will take about 3 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $3,060, or $255 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VIIL:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-09 Airbus: Amendment 39-16202.
Docket No. FAA—-2009-1107; Directorate
Identifier 2009-NM-138-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 30, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category; on
which Airbus Modification 49520 has been
embodied in production, or on which Airbus
Service Bulletin A330-21-3096, Revision 01,
or Airbus Service Bulletin A340-21-4107,
Revision 01, has been embodied in service;
except those airplanes on which Airbus
Modification 58551 has been embodied in
production.

(1) Airbus Model A330-201, —202, —203,
—223, and —

(2) Airbus Model A340-211, -212, and
—213 airplanes; and Model A340-311, -312,
and —313 airplanes; all manufacturer serial
numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 21: Air conditioning.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:
* * * * *

* * * EASA [European Aviation Safety
Agency] AD 2006-0191 [which corresponds
to FAA AD 2006-21-08] required the
installation of new heat shield panels with
drainage over the air conditioning packs in
order to avoid an undetected fire in this zone
following a fuel leak from the centre tank.

These new heat shield panels have holes.
In case of fuel leaking through these holes
from the centre tank, any fuel vapour may
develop into a potential source of ignition,
possibly resulting in a fuel tank explosion
and consequent loss of the aeroplane. Airbus
has developed a repair solution for these
holes to prevent a fuel vapour ignition source
in this area and improve the protection of the
hot air equipment.

[TThis AD requires the installation of plugs
on the heat shield panels of the Left Hand
(LH) and Right Hand (RH) Air Conditioning
packs.

Actions and Compliance

(f) Unless already done, within 24 months
after the effective date of this AD: Plug the
six receptacle holes on the heat shield of the
left-hand air conditioning pack and plug the
four receptacle holes on the heat shield of the
right-hand air conditioning pack, in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A330-21-3148, dated January 30,
2009 (for Model A330-201, —202, —203, —223,
and —243 airplanes); or Airbus Mandatory
Service Bulletin A340-21-4147, dated
January 30, 2009 (for Model A340-211, —212,
and —213 airplanes; and Model A340-311,
—312, and —313 airplanes); as applicable.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
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actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2009-0150, dated July 9, 2009;
Airbus Mandatory Service Bulletin A330-21—
3148, dated January 30, 2009; and Airbus
Mandatory Service Bulletin A340-21-4147,
dated January 30, 2009; for related
information.

Material Incorporated by Reference

(i) You must use Airbus Mandatory Service
Bulletin A330-21-3148, including Appendix
1, dated January 30, 2009; or Airbus
Mandatory Service Bulletin A340-21-4147,
including Appendix 1, dated January 30,
2009; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80, e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
5, 2010.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3119 Filed 2—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-0615; Directorate
Identifier 2009—-NM-043-AD; Amendment
39-16206; AD 2010-04-13]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310-203, —221, —222 Airplanes; and
Model A300 F4-605R and —622R
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An A300-600 operator reported two events
of IPECO pilot seat moved in the aft position,
one during take-off roll and one during climb
out. The investigation of these events showed
that a broken/missing spring contributed to
the seat not being correctly locked.

An unwanted movement of pilot or co-
pilot seat in the aft direction is considered as
potentially dangerous, especially during the
take-off phase when the speed of the
aeroplane is greater than 100 knots and until
landing gear retraction.

* * * * *

The unsafe condition is potential loss of
control of the airplane during take-off
and landing. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective
March 30, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of March 30, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 16, 2009 (74 FR 34509).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCATI states:

An A300-600 operator reported two events
of IPECO pilot seat moved in the aft position,
one during take-off roll and one during climb
out. The investigation of these events showed
that a broken/missing spring contributed to
the seat not being correctly locked.

An unwanted movement of pilot or co-
pilot seat in the aft direction is considered as
potentially dangerous, especially during the
take-off phase when the speed of the
aeroplane is greater than 100 knots and until
landing gear retraction.

To prevent further incidents of inadvertent
flight crew seat aft movement, this AD
requires repetitive inspections of the affected
seat springs and replacement of missing or
broken parts. In addition, this AD requires
replacement of the affected seats with
modified P/N 3A218-000X—-01-2 seats.
Installation of both pilot and co-pilot seats P/
N 3A218-000X-01-2 on an aeroplane
constitutes terminating action for the
repetitive inspection requirements of this AD
for that aeroplane.

The unsafe condition is potential loss of
control of the airplane during take-off
and landing. You may obtain further
information by examining the MCAI in
the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comments received.

Support for the AD

The Air Line Pilots Association,
International (ALPA), supports the
NPRM.

Request for Extension of Proposed
Compliance Time for Modification

FedEx and UPS request that we
extend the compliance time for the
modification specified in paragraph
(£)(4) of the NPRM from 6 months to 30
months. The commenters explain that 6
months does not provide enough time
for large operators with many aircraft to
receive the parts kits. UPS explains
further that their proposed compliance
time will enable adequate industry
support of the modification and at the
same time enable operators to utilize
regularly scheduled maintenance
opportunities.

We disagree with extending the
proposed compliance time for the
modification. While we recognize that
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the initial lead time for parts kit
delivery was excessive, IPECO now has
a large stock of complete parts kits ready
to be delivered. No further issue
regarding availability of parts kits is
foreseen. However, if parts kits
availability becomes a problem in the
future, under the provisions of
paragraph (g)(1) of this AD, we will
consider requests for approval of an
extension of the compliance time if data
are submitted to substantiate that the
extension would provide an acceptable
level of safety, provided that the
operators are performing the repetitive
inspections specified in paragraph (f) of
this AD. We have made no change to the
AD in this regard.

Request for Permission To Replace Old
Parts With New Parts

FedEx requests that we revise the
NPRM to allow for replacing the
existing locking springs with new
springs of the same design as an interim
action to delay installation of the
modification. FedEx explains that all of
its broken locking springs were found
on seats that had been in service at least
4 years since there was a record of the
springs being changed. FedEx states that
the springs that were returned appeared
to be corroded, which indicates that the
failure of the springs was due to
corrosion instead of fatigue.

We do not agree with the request to
revise this AD to allow for replacing the
existing locking springs with new
springs of the same design as an interim
action to delay installation of the
modification. While we recognize
FedEx’s assertion that failure of the
springs was due to corrosion instead of
fatigue, Airbus did not identify which
failure mode was actually involved, as
fatigue cracks could induce spring
protection alteration and then corrosion.
Further, it is possible that corrosion
could actually lead to the weakening of
the spring, where the fatigue effort
would deteriorate the spring. Regardless
of the findings by FedEx, parts kits are
now available for the replacement of the
locking springs, so there is no need to
delay installation of the modification.
However, if operators experience a
delay in receiving kits, they may request
approval of an AMOC in accordance
with the procedures in paragraph (g)(1)
of this AD. We have made no change to
the AD in this regard.

Request To Use an Alternate Inspection
Method

FedEx requests that the NPRM be
revised to allow operators to use other
methods to perform the detailed
inspection required in paragraph (f)(1)
of this AD. FedEx explains that

removing the seat bottom cushion and
trying to view the springs through
lightening holes in the seat bottom is
difficult. FedEx explains further that
maintenance personnel have used a
mirror to perform the inspection or
inspected the seat springs by looking up
directly from underneath the seat.
FedEx indicates that the springs are
exposed on the bottom side of the seats
and can be more easily viewed for
defects by using this method.

We agree that other methods of
performing the detailed inspection
required in paragraph (f)(1) of this AD
might exist for the reasons stated in the
previous paragraph. But, we do not
agree to change this AD in this regard
because insufficient data have been
submitted to substantiate that the
alternative inspection method would
provide an acceptable level of safety.
However, under the provisions of
paragraph (g)(1) of this AD, we will
consider requests for approval of an
alternative inspection method if
sufficient data are submitted to
substantiate that the alternative
inspection method would provide an
acceptable level of safety.

Request for Clarification

UPS requests that we change the word
“modified” in paragraph (f)(3) of the
NPRM to clarify that there is no
modification required by that paragraph.
UPS explains that the service
information listed in paragraph (f)(3) of
the NPRM requires inspection and
replacement, but not modification.

We agree to clarify paragraph (f)(3) of
this final rule for the reason stated by
UPS. We have changed “modified” to
“replaced” in paragraph (f)(3) of this AD.

Explanation of Additional Change

We have specified the issue numbers
of each Airbus operations engineering
bulletin throughout this final rule to
adhere to requirements of the Office of
the Federal Register’s (OFR), for
material incorporated by reference
(IBR).

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in

general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD will affect
132 products of U.S. registry. We also
estimate that it will take about 11 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $1,214
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$283,668, or $2,149 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings Affected ADs (ii) If two springs are missing or found
. . . damaged during any inspection required by
We detern.llne(.:l tha.t th1.s AD will not (b) None. paragraph (f)(1) of this AD, before further
have federalism implications under Applicability flight, replace the springs in accordance with

Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-13 Airbus: Amendment 39-16206.
Docket No. FAA-2009-0615; Directorate
Identifier 2009-NM-043—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 30, 2010.

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
the AD, certificated in any category, having
IPECO part number (P/N) 3A218-000X-01-1
pilot or co-pilot mechanical seats installed.

(1) Airbus Model A310-203, A310-221,
and A310-222 airplanes, all serial numbers.

(2) Airbus Model A300 F4—605R and A300
F4-622R airplanes, all serial numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/Furnishings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An A300-600 operator reported two events
of IPECO pilot seat moved in the aft position,
one during take-off roll and one during climb
out. The investigation of these events showed
that a broken/missing spring contributed to
the seat not being correctly locked.

An unwanted movement of pilot or co-
pilot seat in the aft direction is considered as
potentially dangerous, especially during the
take-off phase when the speed of the
aeroplane is greater than 100 knots and until
landing gear retraction.

To prevent further incidents of inadvertent
flight crew seat aft movement, this AD
requires repetitive inspections of the affected
seat springs and replacement of missing or
broken parts. In addition, this AD requires
replacement of the affected seats with
modified P/N 3A218-000X—-01-2 seats.
Installation of both pilot and co-pilot seats P/
N 3A218-000X—-01-2 on an aeroplane
constitutes terminating action for the
repetitive inspection requirements of this AD
for that aeroplane.

The unsafe condition is potential loss of
control of the airplane during take-off and
landing.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 90 days after the effective date
of this AD, and thereafter at intervals not to
exceed 30 days, do a detailed visual
inspection of the two springs of the pilot seat
and co-pilot seat locking device, in
accordance with Airbus Mandatory Service
Bulletin A310-25A2199 or A300-25A6210,
both dated July 9, 2008, as applicable.

(i) If only one spring is missing or found
damaged during any inspection required by
paragraph (f)(1) of this AD, within 10 days
after the inspection or before further flight,
whichever occurs later, replace the spring
with a serviceable part, in accordance with
Airbus Mandatory Service Bulletin A310-
25A2199 or A300-25A6210, both dated July
9, 2008, as applicable. Before an airplane
may be dispatched with one spring missing
or damaged, the instructions contained in
Airbus A310 Operations Engineering Bulletin
160, Issue 2, dated October 2008; or Airbus
A300-600 Operations Engineering Bulletin
121, Issue 1, dated May 2008; as applicable;
must be accomplished by the flightcrew.

Airbus Mandatory Service Bulletin A310—
25A2199 or A300-25A6210, both dated July
9, 2008, as applicable.

(2) Replacing parts in accordance with
Airbus Mandatory Service Bulletin A310-
25A2199 or A300-25A6210, both dated July
9, 2008, as applicable, is not a terminating
action for the repetitive inspections required
in paragraph (f)(1) of this AD.

(3) As of the effective date of this AD, do
not install an IPECO pilot or co-pilot
mechanical seat P/N 3A218-000X-01-1 on
any airplane, unless the seat has been
inspected and replaced as applicable, in
accordance with Airbus Mandatory Service
Bulletin A310-25A2199 or A300-25A6210,
both dated July 9, 2008, as applicable.

(4) Within 6 months after the effective date
of this AD, modify the airplane by replacing
the pilot and co-pilot mechanical seats P/N
3A218-000X-01-1 with P/N 3A218-000X—
01-2 seats, in accordance with Airbus
Mandatory Service Bulletin A310-25-2202
or A300-25-6214, both dated February 3,
2009, as applicable.

(5) Installing both pilot and co-pilot seats
P/N 3A218-000X—-01-2 in accordance with
Airbus Mandatory Service Bulletin A310-25—
2202 or A300-25-6214, both dated February
3, 2009, as applicable, on any airplane is a
terminating action for the repetitive
inspections required by paragraph (f)(1) of
this AD for that airplane.

(6) As of 6 months after the effective date
of this AD, do not install an IPECO pilot or
co-pilot mechanical seat P/N 3A218-000X—
01-1 on any airplane.

(7) Although Airbus Mandatory Service
Bulletins A310-25A2199 and A300—
25A6210, both dated July 9, 2008, specify to
submit certain information to the
manufacturer, this AD does not include that
requirement.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:
Although the MCAI or service information
tells you to submit information to Airbus,
paragraph (f)(7) of this AD specifies that such
submittal is not required.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2125; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
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your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these

actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they

Related Information
(h) Refer to MCAI European Aviation

are approved by the State of Design Authority Safety Agency Airworthiness Directive 2009—

(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

0045, dated February 27, 2009, and the
service information listed in Table 1 of this
AD, for related information.

TABLE 1—RELATED SERVICE INFORMATION

Airbus Service Information Issue/revision Date

Airbus A300-600 Operations Engineering Bulletin 1271 ..........ccooiiiiiiiiniieeeeeeeeee e T o, May 2008.
Airbus A310 Operations Engineering Bulletin 160 2 October 2008.
Airbus Mandatory Service Bulletin A300-25-6214 Original February 3, 2009.
Airbus Mandatory Service Bulletin A300—-25A6210 Original .....c.ccceveenee July 9, 2008.
Airbus Mandatory Service Bulletin A310-25-2202 Original .. ... | February 3, 2009.
Airbus Mandatory Service Bulletin A310-25A2199 Original .....c.ccceveenee July 9, 2008.
Material Incorporated by Reference actions required by this AD, unless the AD

(i) You must use the service information specifies otherwise.
contained in Table 2 of this AD to do the

TABLE 2—MATERIAL INCORPORATED BY REFERENCE
Airbus Service Information Issue/revision Date

Airbus A300-600 Operations Engineering Bulletin 1271 ..........coiiiiiiiiinineee e T o, May 2008.
Airbus A310 Operations Engineering Bulletin 160 2 October 2008.
Airbus Mandatory Service Bulletin A300-25-6214 Original .. ... | February 3, 2009.
Airbus Mandatory Service Bulletin A300—25A6210 excluding Appendix 1, and including Appendices 2 | Original .................. July 9, 2008.

and 3.
Airbus Mandatory Service Bulletin A310—-25-2202 ..........cccoueriuiiriieiiieiie ettt Original February 3, 2009.
Airbus Mandatory Service Bulletin A310-25A2199 excluding Appendix 1, and including Appendices 2 | Original ... July 9, 2008.

and 3.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS-EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; e-mail: account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on February
11, 2010.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-3222 Filed 2—-22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0121; Directorate
Identifier 2010—CE-001-AD; Amendment
39-16207; AD 2010-04-14]

RIN 2120-AA64

Airworthiness Directives; Augustair,
Inc. Models 2150, 2150A, and 2180
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all
Augustair, Inc. Models 2150, 2150A,
and 2180 airplanes. This AD requires
you to inspect the vertical stabilizer
front spar for cracks and loose fasteners,
repair any cracks and loose fasteners
found, and reinforce the vertical
stabilizer spar regardless if cracks are
found. This AD results from six reports
of airplanes with a cracked vertical
stabilizer front spar. We are issuing this
AD to detect and correct cracks in the
vertical stabilizer front spar, which

could result in separation of the vertical
stabilizer from the airplane. This failure
could lead to loss of control.

DATES: This AD becomes effective on
March 24, 2010.

On March 24, 2010, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive any comments on
this AD by April 9, 2010.

ADDRESSES: Use one of the following
addresses to comment on this AD.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

To get the service information
identified in this AD, contact Augustair,
Inc., 1809 Hephzibah McBean Rd.,
Hephzibah, Georgia 30815; telephone:
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(706) 836—8610; fax: (706) 925—-2847;
Internet: http://VG21squadron.com; e-
mail: lorenperry@aol.com.

To view the comments to this AD, go
to http://www.regulations.gov. The
docket number is FAA-2010-0121;
Directorate Identifier 2010—-CE—001-AD.

FOR FURTHER INFORMATION CONTACT: Hal
Horsburgh, Aerospace Engineer, FAA,
Atlanta Aircraft Certification Office
(ACO), 1701 Columbia Avenue, College
Park, Georgia 30337; telephone: (404)
474-5553; fax: (404) 474-5606; e-mail:
hal.horsburgh@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We received a maintenance problem
report on an Augustair, Inc. Model 2180
indicating the vertical stabilizer front
spar was cracked completely across the
Web. In addition, the fasteners attaching
the splice plates spanning the spar
flange cuts were loose. We have also
received five additional reports of
Augustair, Inc. Models 2150A and 2180
airplanes with cracks in the vertical
stabilizer front spar.

This condition, if not corrected, could
result in separation of the vertical
stabilizer from the airplane. This failure
could lead to loss of control.

Relevant Service Information

We reviewed Augustair Service
Bulletin SB2009-1, Revision B, dated
February 2, 2010. The service
information describes procedures for
doing a detailed inspection of the
vertical stabilizer front spar for cracks or
loose fasteners, repairing any damage
found, and installing a doubler to the
vertical stabilizer front spar.

FAA’s Determination and Requirements
of This AD

We are issuing this AD because we
evaluated all the information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This AD requires you to
inspect the vertical stabilizer front spar
for cracks and loose fasteners, repair any
cracks found, replace loose or damaged
fasteners, and reinforce the vertical
stabilizer spar regardless if cracks are
found.

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because cracks in the vertical
stabilizer front spar could lead to

separation of the vertical stabilizer from
the airplane and consequent loss of
control. Therefore, we determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and an
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments regarding this
AD. Send your comments to an address
listed under the ADDRESSES section.
Include the docket number “FAA-2010-
0121; Directorate Identifier 2010-CE-
001-AD?” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD. We will consider all
comments received by the closing date
and may amend the AD in light of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the AD, the regulatory
evaluation, any comments received, and
other information on the Internet at
http://www.regulations.gov; or in person
at the Docket Management Facility
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone (800) 647—
5527) is located at the street address
stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2010-04-14 Augustair, Inc.: Amendment
39-16207; Docket No. FAA-2010-0121;
Directorate Identifier 2010-CE-001—AD.

Effective Date

(a) This AD becomes effective on March 24,

2010.

Affected ADs

(b) None.
Applicability
(c) This AD applies to the following

airplane models and serial numbers that are
certificated in any category:
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Model Serial Numbers Note
2150 i FP—1 through FP—10 and MS—1-P .......ccccooiiiiiiiiiieece, These aircraft were produced by Morrisey
Aviation Inc.
2150A i, SFP-11, SP12 through SP-33, and SP-35 through SP-45 ...... | These aircraft were produced by Shinn En-
gineering Company, Santa Ana, Cali-
fornia, under licensing agreement with
Morrisey Aviation Inc.
2150A i, VAC-50 through VAC-52, and VAC-54-76 through VAC-189- | These aircraft were produced by Varga Air-
85. craft Corporation, Chandler, Arizona.
2180 oo VAC-68-77 through VAC—191-82 .........cooiiiiiiiic, These aircraft were produced by Varga Air-
craft Corporation, Chandler, Arizona.
Subject (4) Description of any previous Records Administration (NARA). For

(d) Air Transport Association of America
(ATA) Code 55: Stabilizers.

Unsafe Condition

(e) This AD is the result of six reports of
Augustair, Inc. Models 2150A and 2180
airplanes with a cracked vertical stabilizer
front spar. We are issuing this AD to detect
and correct cracks in the vertical stabilizer
front spar, which could result in separation
of the vertical stabilizer from the airplane.
This failure could lead to loss of control.

Compliance

(f) To address this problem, you must do
the following, unless already done:

(1) Before further flight after March 24,
2010 (the effective date of this AD), visually
inspect the vertical stabilizer front spar for
cracks and other damage (loose fasteners,
corrosion, scratches) following section 2,
paragraph A, of Augustair Service Bulletin
SB2009-1, Revision B, dated February 2,
2010.

(2) At the applicable compliance time
specified in paragraph (f)(2)(i) and (f)(2)(ii) of
this AD, do a detailed inspection of the
vertical stabilizer front spar for cracks and
other damage, repair any damage found, and
install a doubler to the vertical stabilizer
front spar following section 2, paragraph B,
of Augustair Service Bulletin SB2009-1,
Revision B, dated February 2, 2010.

(i) Before further flight after the inspection
required in paragraph (f)(1) of this AD where
cracks or other damage is found; or

(ii) Within 10 hours time-in-service (TIS)
after the inspection required in paragraph
(f)(1) of this AD where no cracks or other
damage was found.

(3) Report the inspection results from
paragraph (f)(2) of this AD within 30 days
after the inspection or within 30 days after
March 24, 2010 (the effective date of this
AD), whichever occurs later. Send your
report to ATTN: Hal Horsburgh, Aerospace
Engineer, FAA, Atlanta Aircraft Certification
Office (ACO), 1701 Columbia Avenue,
College Park, Georgia 30337; fax: (404) 474—
5606; e-mail: hal.horsburgh@faa.gov. The
Office of Management and Budget (OMB)
approved the information collection
requirements contained in this regulation
under the provisions of the Paperwork
Reduction Act and assigned OMB Control
Number 2120-0056. Include in your report
the following information:

(1) Aircraft model and serial number;

(2) Aircraft hours TIS;

(3) Answer whether any crack was found
and, if so, the crack location and size;

modifications or repairs in the vertical
stabilizer spar attachment area or if the
airplane was modified with a different engine
model or propeller model than originally
installed on the airplane and hours TIS when
the modification was done;

(5) Corrective action taken;

(6) Answer yes or no whether other damage
was found; and if so, describe it;

(7) Point of contact name and phone
number; and

(8) Clearly identify the AD No., Docket No.,
and Directorate Identifier of the AD action
requiring the report.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Atlanta Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Hal
Horsburgh, Aerospace Engineer, FAA,
Atlanta Aircraft Certification Office (ACO),
1701 Columbia Avenue, College Park,
Georgia 30337; telephone: (404) 474-5553;
fax: (404) 474-5606; e-mail:
hal.horsburgh@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOC applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

Material Incorporated by Reference

(h) You must use Augustair Service
Bulletin SB2009-1, Revision B, dated
February 2, 2010, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Augustair, Inc., 1809
Hephzibah McBean Rd., Hephzibah, Georgia
30815; telephone: (706) 836-8610; fax: (706)
925-2847; Internet: http://
VG21squadron.com; e-mail:
lorenperry@aol.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and

information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/

ibr locations.html.

Issued in Kansas City, Missouri, on
February 11, 2010.
Steven W. Thompson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-3185 Filed 2—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2009-0747; Directorate
Identifier 2009-NE—28-AD; Amendment 39—
16199; AD 2010-04-06]

RIN 2120-AA64

Airworthiness Directives; Thielert
Aircraft Engines GmbH (TAE) Model
TAE 125-01 Reciprocating Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An in-flight engine shutdown incident was
reported on an aircraft equipped with a TAE
125-01 engine. This was found to be mainly
the result of a blockage of the scavenge oil
gear pump due to a broken axial bearing of
the turbocharger. The broken parts were
sucked into the oil pump and caused seizure.
With the pump inoperative, the separator
overfilled, causing the engine oil to escape
via the breather vent line. This caused a loss
of oil that resulted in the engine overheating
and subsequent shutdown.
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We are issuing this AD to prevent
engine in-flight shutdown, possibly
resulting in reduced control of the
aircraft.

DATES: This AD becomes effective
March 30, 2010. The Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD as of
March 30, 2010.

ADDRESSES: The Docket Operations
office is located at Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT: Tara
Chaidez, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: tara.chaidez@faa.gov; telephone
(781) 238-7773; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 17, 2009 (74 FR
47759. That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

An in-flight engine shutdown incident was
reported on an aircraft equipped with a TAE
125-01 engine. This was found to be mainly
the result of a blockage of the scavenge oil
gear pump due to a broken axial bearing of
the turbocharger. The broken parts were
sucked into the oil pump and caused seizure.
With the pump inoperative, the separator
overfilled, causing the engine oil to escape
via the breather vent line. This caused a loss
of oil that resulted in the engine overheating
and subsequent shutdown.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and, in
general, agree with its substance. But we
have found it necessary to change the
compliance from “within the next 50
flight hours after the effective date of

this directive, but not later than 31
October 2007, whichever occurs first”,
to “within the next 50 flight hours after
the effective date of this AD.”

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
250 products of U.S. registry. We also
estimate that it will take about one
work-hour per product to comply with
this AD. The average labor rate is $80
per work-hour. Required parts will cost
about $80 per product. Based on these
figures, we estimate the cost of the AD
on U.S. operators to be $40,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is provided in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-06 Thielert Aircraft Engines
GmbH: Amendment 39-16199. Docket
No. FAA—2009-0747; Directorate
Identifier 2009-NE-28-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 30, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Thielert Aircraft
Engines GmbH (TAE) model TAE 125-01
reciprocating engines, all serial numbers
(S/N) up to- and- including S/N 02-01-1018.
These engines are installed in, but not
limited to, Diamond Aircraft Industries
Model DA42, Piper PA-28-161
(Supplemental Type Certificate (STC) No.
SA03303AT), Cessna 172F, 172G, 172H, 1721,
172K, 172L, 172M, 172N, 172P, 172R, 1728,
F172F, F172G, F172H, F172K, F172L,
F172M, F172N, and F172P (STC No.
SA01303WI) airplanes.

Reason

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as:
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An in-flight engine shutdown incident was
reported on an aircraft equipped with a TAE
125-01 engine. This was found to be mainly
the result of a blockage of the scavenge oil
gear pump due to a broken axial bearing of
the turbocharger. The broken parts were
sucked into the oil pump and caused seizure.
With the pump inoperative, the separator
overfilled, causing the engine oil to escape
via the breather vent line. This caused a loss
of oil that resulted in the engine overheating
and subsequent shutdown.

We are issuing this AD to prevent engine
in-flight shutdown, possibly resulting in
reduced control of the aircraft.

Actions and Compliance

(e) Unless already done, do the following
actions within the next 50 flight hours after
the effective date of this AD:

(1) Modify the engine oil system by
installing a filter adaptor to the catch tank.

(2) Use the installation instructions in
Thielert Service Bulletin No. TM TAE 125—
0016, Revision 1, dated June 15, 2007, to
install the filter adaptor.

FAA AD Differences

(f) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCAI) as follows:

(1) The MCAI compliance time states
“within the next 50 flight hours after the
effective date of this directive, but not later
than 31 October 2007, whichever occurs
first”.

(2) This AD compliance time states “within
the next 50 flight hours after the effective
date of this AD.”

Related Information

(g) Refer to European Aviation Safety
Agency AD 2007-0232, dated August 23,
2007, for related information.

(h) Contact Tara Chaidez, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: tara.chaidez@faa.gov;
telephone (781) 238-7773; fax (781) 238—
7199, for more information about this AD.

Material Incorporated by Reference

(i) You must use Thielert Service Bulletin
No. TM TAE 125-0016, Revision 1, dated
June 15, 2007, to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Thielert Aircraft Engines
GmbH, Platanenstrasse 14 D-09350,
Lichtenstein, Germany, telephone: +49—
37204-696—0; fax: +49-37204—696-55;
e-mail: info@centurion-engines.com.

(3) You may review copies at the FAA,
New England Region, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
February 8, 2010.

Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3117 Filed 2—-22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-1025 Directorate
Identifier 2009—CE-055—-AD; Amendment
39-16204; AD 2010-04-11]

RIN 2120-AA64

Airworthiness Directives; Extra
Flugzeugproduktions- und Vertriebs-
GmbH Models EA-300/200 and EA-
300/L Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The manufacturer has advised that the
combination of a redesigned tail spring
support with a stiffer tail spring and rough
field operations has led to cracks in the tail
spring support mounting base. Cracks have
also been reported on aeroplanes already
compliant with Part II of Extra Service
Bulletin No. SB-300-2-97 issue A, as
mandated by the LBA AD D-1998-001, dated
15 January 1998.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
March 30, 2010.

On March 30, 2010, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.
ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Aerospace Engineer, FAA,

Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on November 3, 2009 (74 FR
56748). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

The manufacturer has advised that the
combination of a redesigned tail spring
support with a stiffer tail spring and rough
field operations has led to cracks in the tail
spring support mounting base. Cracks have
also been reported on aeroplanes already
compliant with Part IT of Extra Service
Bulletin No. SB-300—-2—97 issue A, as
mandated by the LBA AD D-1998-001, dated
15 January 1998.

For the reasons stated above, this new AD
mandates instructions for recurring
inspections and modification in the area of
the tail spring support in order to prevent
separation of the tail landing gear which
could result in serious damage to the airplane
during landing.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
184 products of U.S. registry. We also
estimate that it will take about 2 work-
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hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD to the U.S. operators
to be $31,280 or $170 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 20 work-hours and require parts
costing $460, for a cost of $2,160 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the

Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-04-11 Extra Flugzeugproduktions-
und Vertriebs- GmbH: Amendment 39—
16204; Docket No. FAA—-2009-1025;
Directorate Identifier 2009—CE-055—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 30, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the following model
and serial number airplanes, certificated in
any category:

(1) Model EA-300/200 airplanes, serial
numbers (S/N) 01 through 31, and 1032
through 1043; and

(2) Model EA-300/L airplanes, S/N 01
through 170,172,173,1171, and 1174
through 1299.

Subject

(d) Air Transport Association of America
(ATA) Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The manufacturer has advised that the
combination of a redesigned tail spring
support with a stiffer tail spring and rough
field operations has led to cracks in the tail
spring support mounting base. Cracks have
also been reported on aeroplanes already
compliant with Part II of Extra Service
Bulletin No. SB-300-2—-97 issue A, as
mandated by the LBA AD D-1998-001, dated
15 January 1998.

For the reasons stated above, this new AD
mandates instructions for recurring
inspections and modification in the area of
the tail spring support in order to prevent
separation of the tail landing gear which
could result in serious damage to the airplane
during landing.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Before further flight after March 30,
2010 (the effective date of this AD) and
repetitively thereafter at intervals not to
exceed 50 hours time-in-service, inspect the
tail spring support for cracks in accordance
with PART I of Extra Flugzeugproduktions-
und Vertriebs- GmbH EXTRA Service
Bulletin No. SB-300-2-97, Issue: C, dated
September 24, 2009.

(2) If any crack is found as a result of the
inspections required by paragraph (f)(1) of
this AD, before further flight, modify the tail
spring support structure as instructed in
PART II of Extra Flugzeugproduktions- und
Vertriebs- GmbH EXTRA Service Bulletin No.
SB-300-2-97, Issue: C, dated September 24,
2009. Modification of the tail spring support
structure terminates the repetitive
inspections required in paragraph (f)(1) of
this AD.

(3) You may at any time modify the tail
spring support structure as instructed in
PART II of Extra Flugzeugproduktions- und
Vertriebs- GmbH EXTRA Service Bulletin No.
SB-300-2-97, Issue: C, dated September 24,
2009, to terminate the repetitive inspections
required in paragraph (f)(1) of this AD.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Greg Davison, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
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approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency AD No.: 2009-0160, July 21,
2009 (corrected on July 28, 2009); and Extra
Flugzeugproduktions- und Vertriebs- GmbH
EXTRA Service Bulletin No. SB-300-2-97,
Issue: C, dated September 24, 2009, for
related information.

Material Incorporated by Reference

(i) You must use Extra
Flugzeugproduktions- und Vertriebs- GmbH
EXTRA Service Bulletin No. SB-300-2-97,
Issue: G, dated September 24, 2009, to do the
actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Extra Flugzeugproduktions-
und Vertriebs- GmbH, Engineering
Department/Office of Airworthiness/Quality
Assurance, Schwarze Heide 21, 46569
Hiinxe, Germany; Fax: +49 (0) 2858-9137-30;
E-Mail: extraaircraft@extraaircraft.com.

(3) You may review copies of the service
information incorporated by reference for
this AD at the FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the Central
Region, call (816) 329-3768.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
February 10, 2010.
Steven W. Thompson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-3120 Filed 2—-22-10; 8:45 am]
BILLING CODE 4910-13-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020

[Docket Nos. MC2010-16 and CP2010-16;
Order No. 379]

New Postal Product

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding
Express Mail Contract 8 to the
Competitive Product List. This action is
consistent with a postal reform law.
Republication of the Product Lists is
also consistent with a statutory
provision.

DATES: Effective February 23, 2010 and
is applicable beginning January 4, 2010.
FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6824 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Regu]atory
History, 74 FR 66242 (December 15,
2009).

Table of Contents

I. Introduction

II. Background

III. Comments

IV. Commission Analysis
V. Ordering Paragraphs

I. Introduction

The Postal Service seeks to add a new
product identified as Express Mail
Contract 8 to the Competitive Product
List. For the reasons discussed below,
the Commission approves the Request.

II. Background

Pursuant to 39 U.S.C. 3642 and 39
CFR 3020.30 et seq., the Postal Service
filed a formal request and associated
supporting information to add Express
Mail Contract 8 to the Competitive
Product List.? The Postal Service asserts
that Express Mail Contract 8 is a
competitive product “not of general
applicability” within the meaning of 39
U.S.C. 3632(b)(3). The Postal Service
states that prices and classification
underlying this contract are supported
by Governors’ Decision No. 09-14 in
Docket Nos. MC2010-5 and CP2010-5.
Id. at 1. The Request has been assigned
Docket No. MC2010-16.

The Postal Service
contemporaneously filed a contract
related to the proposed new product
pursuant to 39 U.S.C. 3632(b)(3) and 39
CFR 3015.5. The contract has been
assigned Docket No. CP2010-16.

In support of its Request, the Postal
Service filed the following materials: (1)
A redacted version of the Governors’
Decision, originally filed in Docket Nos.
MC2010-5 and CP2010-5, authorizing
certain Express Mail contracts, and
Certification of Governors’ Vote;2 (2) a
redacted version of the contract, and
Certification of Governors’ Vote;3 (3) a
requested change in the Competitive
Product List;4 (4) a Statement of
Supporting Justification as required by
39 CFR 3020.32;5 (5) a certification of

1Request of the United States Postal Service to
Add Express Mail Contract 8 to Competitive
Product List and Notice of Filing (Under Seal) of
Supporting Data, December 11, 2009 (Request).

2 Attachment A to the Request, reflecting
Governors’ Decision No. 09-14, October 26, 2009.

3 Attachment B to the Request.

4 Attachment C to the Request.

5 Attachment D to the Request.

compliance with 39 U.S.C. 3633(a);® and
(6) an application for non-public
treatment of the materials filed under
seal.”

In the Statement of Supporting
Justification, Susan M. Plonkey, Vice
President, Sales, asserts that the service
to be provided under the contract will
cover its attributable costs, make a
positive contribution to institutional
costs, and increase contribution toward
the requisite 5.5 percent of the Postal
Service’s total institutional costs. Id.,
Attachment D. Thus, Ms. Plonkey
contends there will be no issue of
subsidization of competitive products
by market dominant products as a result
of this contract. Id.

Express Mail Contract 8 is included
with the Request. The contract was
entered into on May 28, 2009, and will
become effective as a Negotiated Service
Agreement January 4, 2010. The
contract provides that the Postal Service
may not increase rates until after May
27, 2010. The Postal Service represents
that the contract is consistent with 39
U.S.C. 3633(a). See id., Attachment D.

In its Request, the Postal Service
maintains that the supporting financial
information, including the analyses that
provide prices, terms, conditions, cost
data, and financial projections should
remain under seal. Id., Attachment D.

In Order No. 359, the Commission
gave notice of the two dockets,
requested supplemental information,
appointed a public representative, and
provided the public with an opportunity
to comment.8 On December 18, 2009,
the Postal Service provided its response
to the Commission’s request for
supplemental information.? On
December 23, 2009, Chairman’s
Information Request No. 1 was issued
for response by the Postal Service by
December 28, 2009.1° The Postal Service
filed its response on December 28,
2009.11

II1. Comments

Comments were filed by the Public
Representatives.’? No comments were
submitted by other interested parties.

6 Attachment E to the Request.

7 Attachment F to the Request.

8Notice and Order Concerning Express Mail
Contract 8 Negotiated Service Agreement, December
15, 2009 (Order No. 359).

9 Supplemental Information Provided by the
United States Postal Service in Response to Order
No. 359, December 18, 2009.

10 Chairman’s Information Request No. 1,
December 23, 2009 (CHIR No. 1).

11 Responses of the United States Postal Service
to Chairman’s Information Request No. 1, December
28, 2009.

12 Comments of Public Representatives in
Response to PRC Order No. 359, December 23,
2009.
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The Public Representatives state that the
Postal Service’s filing meets the
pertinent provisions of title 39 and the
relevant Commission rules. Id. at 3. The
Public Representatives also believe that
the Postal Service has provided
appropriate justification for maintaining
confidentiality in this case. Id. However,
the Public Representatives assert that
the Postal Service should have filed the
instant contract with the Commission
when it was executed in May of 2009.
Id. at 4. As a result, the Public
Representatives ask the Commission to
“direct the Postal Service to file all
existing Express Mail contracts which
have not been previously filed.” Id. The
Public Representatives also request that
the Commission encourage the Postal
Service to submit all materials
referenced in the relevant enabling
Governors’ Decision. Id. at 4-5.

IV. Commission Analysis

The Commission has reviewed the
Request, the contract, the financial
analysis provided under seal that
accompanies it, responses to CHIR No.
1, and the comments filed by the Public
Representative.

Statutory requirements. The
Commission’s statutory responsibilities
in this instance entail assigning Express
Mail Contract 8 to either the Market
Dominant Product List or to the
Competitive Product List. 39 U.S.C.
3642. As part of this responsibility, the
Commission also reviews the proposal
for compliance with the Postal
Accountability and Enhancement Act
(PAEA) requirements. This includes, for
proposed competitive products, a
review of the provisions applicable to
rates for competitive products. 39 U.S.C.
3633.

Product list assignment. In
determining whether to assign Express
Mail Contract 8 as a product to the
Market Dominant Product List or the
Competitive Product List, the
Commission must consider whether

the Postal Service exercises sufficient
market power that it can effectively set the
price of such product substantially above
costs, raise prices significantly, decrease
quality, or decrease output, without risk of
losing a significant level of business to other
firms offering similar products.

39 U.S.C. 3642(b)(1). If so, the product
will be categorized as market dominant.
The competitive category of products
consists of all other products.

The Commission is further required to
consider the availability and nature of
enterprises in the private sector engaged
in the delivery of the product, the views
of those who use the product, and the
likely impact on small business
concerns. 39 U.S.C. 3642(b)(3).

The Postal Service asserts that its
bargaining position is constrained by
the existence of other shippers who can
provide similar services, thus
precluding it from taking unilateral
action to increase prices without the
risk of losing volume to private
companies. Request, Attachment D,
para. (d). The Postal Service also
contends that it may not decrease
quality or output without risking the
loss of business to competitors that offer
similar expedited delivery services. Id.
It further states that the contract partner
supports the addition of the contract to
the Competitive Product List to
effectuate the negotiated contractual
terms. Id., para. (g). Finally, the Postal
Service states that the market for
expedited delivery services is highly
competitive and requires a substantial
infrastructure to support a national
network. It indicates that large carriers
serve this market. Accordingly, the
Postal Service states that it is unaware
of any small business concerns that
could offer comparable service for this
customer. Id., para. (h).

No commenter opposes the proposed
classification of Express Mail Contract 8
as competitive. Having considered the
statutory requirements and the support
offered by the Postal Service, the
Commission finds that Express Mail
Contract 8 is appropriately classified as
a competitive product and should be
added to the Competitive Product List.

Cost considerations. The Postal
Service presents a financial analysis
showing that Express Mail Contract 8
results in cost savings while ensuring
that the contract covers its attributable
costs, does not result in subsidization of
competitive products by market
dominant products, and increases
contribution from competitive products.

Based on the data submitted, the
Commission finds that Express Mail
Contract 8 should cover its attributable
costs (39 U.S.C. 3633(a)(2)), should not
lead to the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of proposed Express Mail
Contract 8 indicates that it comports
with the provisions applicable to rates
for competitive products.

Other considerations. The
Commission agrees with the Public
Representatives that the instant contract
could have been filed with the
Commission for approval at a much
earlier date. The Commission also
shares the Public Representatives’
concern that other, similar contracts
might exist. Accordingly, the

Commission directs the Postal Service
to file, by January 15, 2010, any
outstanding Express Mail contract that
may be categorized as a negotiated
service agreement because its prices are
not subject to change with the general
competitive rate increase scheduled to
take effect January 4, 2010.

In conclusion, the Commission
approves Express Mail Contract 8 as a
new product. The revision to the
Competitive Product List is shown
below the signature of this order and is
effective upon issuance of this order.

V. Ordering Paragraphs

It is ordered:

1. Express Mail Contract 8 (MC2010-
16 and CP2010-16) is added to the
Competitive Product List as a new
product under Negotiated Service
Agreements, Domestic.

2. The Commission directs the Postal
Service to file, by January 15, 2010, any
outstanding Express Mail contract that
may be categorized as having
competitive rates not of general
applicability because its prices are not
subject to change with the general
competitive rate increase scheduled to
take effect January 4, 2010.

3. The Postal Service shall notify the
Commission if termination occurs prior
to the scheduled termination date.

4. The Secretary shall arrange for the
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

By the Commission.
Shoshana M. Grove,
Secretary.
m For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: Authority: 39 U.S.C. 503; 3622;
3631; 3642; 3682.
m 2. Revise Appendix A to Subpart A of
Part 3020-Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products
1000 Market Dominant Product List
First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
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Flats

Parcels

Outbound Single-Piece First-Class Mail
International

Inbound Single-Piece First-Class Mail
International

Standard Mail (Regular and Nonprofit)

High Density and Saturation Letters

High Density and Saturation Flats/Par-
cels

Carrier Route

Letters

Flats

Not Flat-Machinables (NFMs)/Parcels

Periodicals

Within County Periodicals
Outside County Periodicals

Package Services

Single-Piece Parcel Post

Inbound Surface Parcel Post (at UPU
rates)

Bound Printed Matter Flats

Bound Printed Matter Parcels

Media Mail/Library Mail

Special Services

Ancillary Services

International Ancillary Services

Address List Services

Caller Service

Change-of-Address Credit Card Au-
thentication

Confirm

International Reply Coupon Service

International Business Reply Mail
Service

Money Orders

Post Office Box Service

Negotiated Service Agreements

HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
Bookspan Negotiated Service Agree-
ment
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal
Service Contractual Bilateral
Agreement for Inbound Market
Dominant Services (MC2010-12
and R2010-2)

Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]

Single-Piece Letters/Postcards

[Reserved for Product Description]

Bulk Letters/Postcards

[Reserved for Product Description]

Flats

[Reserved for Product Description]

Parcels

[Reserved for Product Description]

Outbound Single-Piece First-Class Mail
International

[Reserved for Product Description]

Inbound Single-Piece First-Class Mail
International

[Reserved for Product Description]

Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]

High Density and Saturation Letters

[Reserved for Product Description]

High Density and Saturation Flats/Par-
cels

[Reserved for Product Description]

Carrier Route

[Reserved for Product Description]
Letters

[Reserved for Product Description]
Flats

[Reserved for Product Description]
Not Flat-Machinables (NFMs)/Parcels
[Reserved for Product Description]

Periodicals
[Reserved for Class Description]

Within County Periodicals
[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]

Package Services
[Reserved for Class Description]

Single-Piece Parcel Post
[Reserved for Product Description]
Inbound Surface Parcel Post (at UPU
rates)
[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]

Special Services
[Reserved for Class Description]

Ancillary Services

[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail

[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
Certified Mail

[Reserved for Product Description]
Certificate of Mailing

[Reserved for Product Description]
Collect on Delivery

[Reserved for Product Description]
Delivery Confirmation

[Reserved for Product Description]
Insurance

[Reserved for Product Description]
Merchandise Return Service
[Reserved for Product Description]
Parcel Airlift (PAL)

[Reserved for Product Description]
Registered Mail

[Reserved for Product Description]
Return Receipt

[Reserved for Product Description]
Return Receipt for Merchandise
[Reserved for Product Description]
Restricted Delivery

[Reserved for Product Description]
Shipper-Paid Forward

[Reserved for Product Description]
Signature Confirmation

[Reserved for Product Description]
Special Handling

[Reserved for Product Description]
Stamped Envelopes

[Reserved for Product Description]
Stamped Cards

[Reserved for Product Description]
Premium Stamped Stationery
[Reserved for Product Description]
Premium Stamped Cards
[Reserved for Product Description]
International Ancillary Services

[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
Address List Services
[Reserved for Product Description]
Caller Service
[Reserved for Product Description]
Change-of-Address Credit Card Au-
thentication
[Reserved for Product Description]
Confirm
[Reserved for Product Description]
International Reply Coupon Service
[Reserved for Product Description]
International Business Reply Mail
Service
[Reserved for Product Description]
Money Orders
[Reserved for Product Description]
Post Office Box Service
[Reserved for Product Description]
Negotiated Service Agreements
[Reserved for Class Description]
HSBC North America Holdings Inc. Ne-
gotiated Service Agreement
[Reserved for Product Description]
Bookspan Negotiated Service Agree-
ment
[Reserved for Product Description]
Bank of America Corporation Nego-
tiated Service Agreement
The Bradford Group Negotiated Service
Agreement
Part B—Competitive Products
2000 Competitive Product List
Express Mail
Express Mail

Outbound International  Expedited
Services

Inbound International Expedited Serv-
ices

Inbound International Expedited
Services 1 (CP2008-7)

Inbound International Expedited
Services 2 (MC2009-10 and
CP2009-12)

Inbound International Expedited
Services 3 (MC2010-13 and
CP2010-12)

Priority Mail
Priority Mail
Outbound Priority Mail International
Inbound Air Parcel Post (at non-UPU
rates)

Royal Mail Group Inbound Air
Parcel Post Agreement

Inbound Air Parcel Post (at UPU rates)

Parcel Select

Parcel Return Service

International
International Priority Airlift (IPA)
International Surface Airlift (ISAL)
International Direct Sacks—M—Bags
Global Customized Shipping Services
Inbound Surface Parcel Post (at non-

UPU rates)
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Canada Post—United States Postal
Service Contractual Bilateral
Agreement for Inbound Competi-
tive Services (MC2010-14 and
CP2010-13—Inbound Surface
Parcel post at Non-UPU Rates
and Xpresspost-USA)

International Money Transfer Service
International Ancillary Services

Special Services

Premium Forwarding Service

Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008—
5)

Express Mail Contract 2 (MC2009-
3 and CP2009-4)

Express Mail Contract 3 (MC2009-
15 and CP2009-21)

Express Mail Contract 4 (MC2009—
34 and CP2009-45)

Express Mail Contract 5 (MC2010—
5 and CP2010-5)

Express Mail Contract 6 (MC2010-
—6 and CP2010-6)

Express Mail Contract 7 (MC2010-
—7 and CP2010-7)

Express Mail Contract 8 (MC2010-
—16 and CP2010-16)

Express Mail & Priority Mail Con-
tract 1 (MC2009—6 and CP2009—
7)

Express Mail & Priority Mail Con-
tract 2 (MC2009-12 and
CP2009-14)

Express Mail & Priority Mail Con-
tract 3 (MC2009-13 and
CP2009-17)

Express Mail & Priority Mail Con-
tract 4 (MC2009-17 and
CP2009-24)

Express Mail & Priority Mail Con-
tract 5 (MC2009-18 and
CP2009-25)

Express Mail & Priority Mail Con-
tract 6 (MC2009-31 and
CP2009-42)

Express Mail & Priority Mail Con-
tract 7 (MC2009-32 and
CP2009-43)

Express Mail & Priority Mail Con-
tract 8 (MC2009-33 and
CP2009-44)

Parcel Select & Parcel Return Serv-
ice Contract 1 (MC2009-11 and
CP2009-13)

Parcel Select & Parcel Return Serv-
ice Contract 2 (MC2009—40 and
CP2009-61)

Parcel Return Service Contract 1
(MC2009-1 and CP2009-2)

Priority Mail Contract 1 (MC2008-
8 and CP2008-26)

Priority Mail Contract 2 (MC2009-
2 and CP2009-3)

Priority Mail Contract 3 (MC2009—
4 and CP2009-5)

Priority Mail Contract 4 (MC2009—
5 and CP2009-6)

Priority Mail Contract 5 (MC2009-
21 and CP2009-26)

Priority Mail Contract 6 (MC2009-
25 and CP2009-30)

Priority Mail Contract 7 (MC2009-
25 and CP2009-31)

Priority Mail Contract 8 (MC2009-
25 and CP2009-32)
Priority Mail Contract 9 (MC2009—
25 and CP2009-33)
Priority Mail Contract 10
(MC2009-25 and CP2009-34)
Priority =~ Mail Contract 11
(MC2009-27 and CP2009-37)
Priority Mail Contract 12
(MC2009-28 and CP2009-38)
Priority ~ Mail Contract 13
(MC2009-29 and CP2009-39)
Priority ~ Mail  Contract 14
(MC2009-30 and CP2009-40)
Priority Mail Contract 15
(MC2009-35 and CP2009-54)
Priority =~ Mail  Contract 16
(MC2009-36 and CP2009-55)
Priority Mail Contract 17
(MC2009-37 and CP2009-56)
Priority ~ Mail Contract 18
(MC2009-42 and CP2009-63)
Priority =~ Mail  Contract 19
(MC2010-1 and CP2010-1)
Priority =~ Mail Contract 20
(MC2010-2 and CP2010-2)
Priority ~ Mail  Contract 21
(MC2010-3 and CP2010-3)
Priority Mail Contract 22
(MC2010—4 and CP2010-4)
Priority =~ Mail Contract 23
(MC2010-9 and CP2010-9)
Priority Mail Contract 24
(MC2010-15 and CP2010-15)
Outbound International
Direct Entry Parcels Contracts
Direct Entry  Parcels 1
(MC2009-26 and CP2009—
36)

Global Direct Contracts (MC2009—
9, CP2009-10, and CP2009-11)
Global Expedited Package Services

(GEPS) Contracts
GEPS 1 (CP2008-5, CP2008-
11, CP2008-12, CP2008-13,

CP2008-18, CP2008-19,
CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and
CP2008-24)

Global  Expedited Package
Services 2 (CP2009-50)
Global Plus Contracts
Global Plus 1 (CP2008-8,
CP2008-46 and CP2009-47)
Global Plus 2 (MC2008-7,
CP2008-48 and CP2008-49)
Inbound International
Inbound Direct Entry Contracts
with Foreign Postal Administra-
tions
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations (MC2008-6,
CP2008-14 and MC2008-15)
Inbound Direct Entry Con-
tracts with Foreign Postal
Administrations 1 (MC2008—
6 and CP2009-62)
International Business Reply Serv-
ice Competitive Contract 1
(MC2009-14 and CP2009-20)
Competitive Product Descriptions
Express Mail
[Reserved for Group Description]
Express Mail
[Reserved for Product Description]

Outbound International Expedited
Services

[Reserved for Product Description]

Inbound International Expedited
Services

[Reserved for Product Description]

Priority

[Reserved for Product Description]

Priority Mail

[Reserved for Product Description]

Outbound Priority Mail Inter-
national

[Reserved for Product Description]

Inbound Air Parcel Post

[Reserved for Product Description]

Parcel Select

[Reserved for Group Description]

Parcel Return Service

[Reserved for Group Description]

International

[Reserved for Group Description]

International Priority Airlift (IPA)

[Reserved for Product Description]

International Surface Airlift (ISAL)

[Reserved for Prduct Description]

International Direct Sacks—M-—
Bags

[Reserved for Product Description]

Global Customized Shipping Serv-
ices

[Reserved for Product Description]

International Money Transfer Serv-
ice

[Reserved for Product Description]

Inbound Surface Parcel Post (at
non-UPU rates)

[Reserved for Product Description]

International Ancillary Services

[Reserved for Product Description]

International Gertificate of Mailing

[Reserved for Product Description]

International Registered Mail

[Reserved for Product Description]

International Return Receipt

[Reserved for Product Description]

International Restricted Delivery

[Reserved for Product Description]

International Insurance

[Reserved for Product Description]

Negotiated Service Agreements

[Reserved for Group Description]

Domestic

[Reserved for Product Description]

Outbound International

[Reserved for Group Description]

Part C—Glossary of Terms and Condi-
tions [Reserved]
Part D—Country Price Lists for Inter-
national Mail [Reserved]

[FR Doc. 2010-3475 Filed 2—22-10; 8:45 am]
BILLING CODE 7710-FW-S
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1077]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Assistant Administrator for Mitigation
reconsider the changes. The modified
BFEs may be changed during the 90-day
period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,

Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2820.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by the
other Federal, State, or regional entities.
The changes in BFEs are in accordance
with 44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This interim rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

; Date and name of newspaper Chief executive officer of Effective date of Communit
State and county Location and Case No. where notice was publighgd community modification No. Y
California: Shasta .......... City of Shasta Lake (09-09- | July 20, 2009; July 27, 2009, | Ms. Carol Martin, City Manager, | July 10, 2009 .......... 060758
0170P) Record Searchlight. City of Shasta Lake, P.O. Box
777, Shasta Lake, CA 96019.
Colorado: El Paso ......... City of Colorado Springs (09— | July 8, 2009; July 15, 2009; E/ | The Honorable Lionel Rivera, | June 30, 2009 ......... 080060
08-0556P) Paso County Advertiser and Mayor, City of Colorado
News. Springs, 30 South Nevada Av-
enue, Colorado Springs, CO
80903.
Maryland: Montgomery Unincorporated areas of Mont- | July 30, 2009; August 6, 2009; | The Honorable Isiah Leggett, | July 24, 2009 .......... 240049
gomery County (09-03— Montgomery County Sentinel. Montgomery County Executive,
0599P) Executive Office Building, 101
Monroe Street, 2nd Floor,
Rockville, MD 20850.
Ohio: Lorain .................. City of Avon (08-05-2056P) January 12, 2009; January 19, | The Honorable James A. Smith, | December 31, 2008 390348
2009; Morning Journal. Mayor, City of Avon, 36080
Chester Road, Avon, OH
44011.
Oklahoma: Comanche .. | City of Lawton (08—06—1958P) | July 20, 2009; July 27, 2009; | The Honorable John Purcell, | July 15, 2009 .......... 400049
Lawton Constitution. Mayor, City of Lawton, 3006
Northeast Muse Circle,
Lawton, OK 72507.
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State and county

Location and Case No.

Date and name of newspaper
where notice was published

Chief executive officer of
community

Effective date of
modification

Community
No.

Texas:

Fort Bend ........... Unincorporated areas of Fort
Bend County (09-06—1930P)

Fort Bend .............. Fort Bend County L.I.D. #7
(09-06—-1930P)

Fort Bend .............. City of Sugarland (09-06—
1930P)

Travis ...ccccevveeeeeenne. City of Pflugerville (09-06—
0609P)

Travis .....cccoceeeeenn. Unincorporated areas of Travis

County (09—06—0609P)

City of Laredo (08—-06—2270P)

City of Laredo (08-06—-2721P)

Webb ... Unincorporated areas of Webb
County (09-06—1293P)
Wisconsin:
Dane Unincorporated areas of Dane

County (09-05-0486P)

Village of De Forest (09-05-
0486P)

July 23, 2009; July 30, 2009;
Fort Bend Sun.

July 23, 2009; July 30, 2009;
Fort Bend Sun.
July 23, 2009; July 30, 2009;

Fort Bend Sun.

July 30, 2009; August 6, 2009;
Austin American Statesman.

July 30, 2009; August 6, 2009;
Austin American Statesman.

July 10, 2009; July 17, 2009,
Laredo Morning Times.

July 9, 2009; July 16, 2009;
Laredo Morning Times.

August 4, 2009; August 11,

2009; Laredo Morning Times.

July 24, 2009; July 31, 2009;
Wisconsin State Journal.

July 24, 2009; July 31, 2009;
Wisconsin State Journal.

The Honorable Robert E. Hebert,
PhD, Fort Bend County Judge,
301 Jackson Street, Richmond,
TX 77469.

The Honorable Epifanio Salazar,
Chairman, Board of Directors,
Fort Bend County L..D. #7,
1300 Post Oak Boulevard,
Suite 1400, Houston, TX
77027.

The Honorable James A. Thomp-
son, Mayor, City of Sugar
Land, P.O. Box 110, Sugar
Land, TX 77487.

The Honorable Jeff Coleman,
Mayor, City of Pflugerville,
P.O. Box 589, Pflugerville, TX
78691.

The Honorable Samuel T.
Biscoe, Travis County Judge,
314 West 11th Street, Suite
520, Austin, TX 78701.

The Honorable Raul G. Salinas,
Mayor, City of Laredo, 1110
Houston Street, Laredo, TX
78040.

The Honorable Raul G. Salinas,
Mayor, City of Laredo, 1110
Houston Street, Laredo, TX
78040.

The Honorable Danny Valdez,
Webb County Judge, 1000
Houston Street, 3rd Floor, La-
redo, TX 78040.

The Honorable Kathleen M. Falk,
Dane County Executive, City
County Building, Room 118,
210 Martin Luther King Jr.
Boulevard, Madison, WI 53703.

The Honorable Jeff Miller, Village
President, Village of De Forest,
306 De Forest Street, De For-

July 17, 2009

July 17, 2009

July 17, 2009

December 4, 2009 ..

December 4, 2009 ..

November 16, 2009

November 10, 2009

July 28, 2009

July 15, 2009

July 15, 2009

480228

481594

480234

481028

481026

480651

480651

481059

550077

550082

est, WI 53532.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Sandra K. Knight,

Deputy Assistant Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2010-3428 Filed 2—22-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket ID FEMA-2010-0003; Internal
Agency Docket No. FEMA-B-1073]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New
flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Assistant Administrator for Mitigation
reconsider the changes. The modified
BFEs may be changed during the 90-day
period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The

respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
Kevin C. Long, Acting Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(202) 646—2820.

SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.



Federal Register/Vol. 75, No. 35/ Tuesday, February 23, 2010/Rules and Regulations

7957

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by the

other Federal, State, or regional entities.
The changes in BFEs are in accordance
with 44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This interim rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Locatlor;\lg?d Case Dﬁ;%éngo?iig\eﬁlg; %ﬂ;’ﬁgﬁgg r Chief executive officer of community Efﬁﬁgﬂ‘i’ﬁecgﬁéi of ComNn;t.Jmty
Colorado: Jefferson | City of Westminster | July 9, 2009; July 16, 2009; | The Honorable Nancy McNally, Mayor, | November 13, 2009 ........ 080008
(09-08-0595P). Westminster Window. City of Westminster, 4800 West 92nd
Avenue, Westminster, CO 80031.
Florida:
Alachua ............ City of Alachua (09— | June 3, 2009; June 10, 2009; | The Honorable Jean Calderwood, Mayor, | October 8, 2009 ............. 120664
04-0431P). The Gainesville Sun. City of Alachua, P.O. Box 9, Alachua,
FL 32616.
Alachua ............ Unincorporated June 3, 2009; June 10, 2009; | The Honorable Mike Byerly, Chairman, | October 8, 2009 ............. 120001
areas of Alachua The Gainesville Sun. Alachua County Board of Commis-
County (09-04— sioners, P.O. Box 2877, Gainesville, FL
0431P). 32602.
Collier ............... City of Marco Island | July 20, 2009; July 27, 2009; | Mr. Steven T. Thompson, City Manager, | July 7, 2009 .........c.ccccuene 120426
(09-04-4108P). Naples Daily News. City of Marco Island, 50 Bald Eagle
Drive, Marco Island, FL 34145.
Lake ..o Town of Lady Lake July 10, 2009; July 17, 2009; | The Honorable Ruth Kussard, Mayor Pro- | November 16, 2009 ........ 120613
(09-04—-2296P). Daily Commercial. Tem, Town of Lady Lake, 409 Fennell
Boulevard, Lady Lake, FL 32159.
Lake ....coocveviinnne Unincorporated July 10, 2009; July 17, 2009; | The Honorable Welton G. Cadwell, Chair- | November 16, 2009 ........ 120421
areas of Lake Daily Commercial. man, Lake County Board of Commis-
County (09-04— sioners, P.O. Box 7800, Tavares, FL
2296P). 32778.
Idaho: Ada ............... Unincorporated July 24, 2009; July 31, 2009; | The Honorable Fred Tilman, Chairman | July 15, 2009 .........c........ 160001
areas of Ada Idaho Statesman. Ada County, Board of Commissioners,
County (09-10— 200 West Front Street, Boise, ID 83702.
0029P).
lllinois:
Douglas ............ Unincorporated July 15, 2009; July 22, 2009; | The Honorable Wayne Schable, Chair, | June 30, 2009 170194
areas of Douglas Tuscola Journal. Douglas County Board of Supervisors,
County (09-05— P.O. Box 467, Tuscola, IL 61953.
1421P).
Douglas ............ City of Tuscola (09— | July 15, 2009; July 22, 2009; | The Honorable Daniel J. Kleiss, Mayor, | June 30, 2009 170195
05-1421P). Tuscola Journal. City of Tuscola, 214 North Main Street,
Tuscola, IL 61953.
Nevada: Clark .......... Unincorporated July 9, 2009; July 16, 2009; | The Honorable Rory Reid, Chair, Clark | June 25, 2009 ................ 320003
areas of Clark Las Vegas Review Journal. County Board of Commissioners, 500
County (09-09— South Grand Central Parkway, Las
1287P). Vegas, NV 89106.
North Carolina:
Cabarrus ........... Unincorporated July 15, 2009; July 22, 2009; | Mr. John D. Day, Manager, Cabarrus | July 6, 2009 370036
areas of Cabarrus The Charlotte Observer. County, Governmental Center, P.O.
County (08-04— Box 707, Concord, NC 28026.
5265P).
Cabarrus ........... City of Kannapolis July 15, 2009; July 22, 2009; | The Honorable Robert S. Misenheimer, | July 6, 2009 370469
(08—-04-5265P). Independent Tribune. Mayor, City of Kannapolis, P.O. Box
1199, Kannapolis, NC 28082.
Oklahoma: Canadian | City of Oklahoma July 16, 2009; July 23, 2009; | The Honorable Mick Cornett, Mayor, City | July 2, 2009 ........c.cccceen. 405378
City (09-06— The Oklahoman. of Oklahoma City, 200 North Walker
0829P). Street, 3rd Floor, Oklahoma City, OK
73102.
Tennessee:
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State and county Locatlor;\lgﬁd Case Dﬁ;%éngo?iizag; %‘m’ﬁgﬁggr Chief executive officer of community Effectlv?iéj;}gnof modi- ComNrgt.Jnlty
Rutherford ........ Unincorporated July 8, 2009; July 15, 2009; | The Honorable Ernest Burgess, Mayor, | November 12, 2009 ........ 470165
areas of Ruther- Daily News Journal. Rutherford County, County Courthouse,
ford County (09— Room 101, Murfreesboro, TN 37130.
04-3370P).
Rutherford ........ Town of Smyrna July 8, 2009; July 15, 2009; | The Honorable Bobby G. Spivey, Mayor, | November 12, 2009 ........ 470169
(09-04-2810P). Daily News Journal. Town of Smyrna, 315 South Lowry
Street, Smyrna, TN 37167.
Wilson ............... Unincorporated July 8, 2009; July 15, 2009; | The Honorable Robert Dedman, County | November 12, 2009 ........ 470165
areas of Wilson Wilson Post. Mayor, Wilson County, 228 East Main
County (09-04— Street, Lebanon, TN 37087.
3370P).
Texas:
McLennan ......... Unincorporated June 26, 2009; July 3, 2009; | The Honorable Jim Lewis, McLennan | November 2, 2009 .......... 480456
areas of Waco Tribune Herald. County Judge, P.O. Box 1728, Waco,
McLennan County TX 76701.
(09-06—-0597P).
McLennan ......... City of Waco (09— June 26, 2009; July 3, 2009; | The Honorable Virginia DuPuy, Mayor, | November 2, 2009 .......... 480461
06-0597P). Waco Tribune Herald. City of Waco, P.O. Box 2570, Waco,
TX 76702.
Travis .ccccceeveenne City of Pflugerville July 23, 2009; July 30, 2009; | The Honorable Jeff Coleman, Mayor, City | November 30, 2009 ........ 481028
(09-06-1373P). Pflugerville Pflag. of  Pflugervile, P.O. Box 589,
Pflugerville, TX 78691.
Virginia: Loudoun .... | Town of Leesburg June 24, 2009; July 1, 2009; | The Honorable Kristen C. Umstattd, | October 29, 2009 ........... 510091
(08-03-1561P). Loudoun Times Mirror. Mayor, Town of Leesburg, P.O. Box 88,
Leesburg, VA 20178.
Wyoming: Sweet- City of Rock Springs | July 14, 2009; July 21, 2009; | The Honorable Timothy A. Kaumo, | November 18, 2009 ........ 560051
water. (09-08-0320P). Rock Springs Daily Rocket Mayor, City of Rock Springs, 212 D
Miner. Street, Rock Springs, WY 82901.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Sandra K. Knight,

Deputy Assistant Administrator for
Mitigation, Department of Homeland
Security, Federal Emergency Management
Agency.

[FR Doc. 2010-3440 Filed 2—-22-10; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 401
[Docket No. USCG—-2009-0883]
RIN 1625-AB39

2010 Rates for Pilotage on the Great
Lakes

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is increasing
the rates for pilotage service on the
Great Lakes by an average of 5.07% to
generate sufficient revenue to cover
allowable expenses, target pilot
compensation, and return on
investment. This increase reflects an
August 1, 2010, increase in benchmark
contractual wages and benefits and an
adjustment for inflation. This
rulemaking promotes the Coast Guard
strategic goal of maritime safety.

DATES: This final rule is effective August
1, 2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-2009-0883 and are
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG—-2009-0883 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: For
questions on this final rule, please call
Mr. Paul Wasserman, Chief, Great Lakes
Pilotage Branch, Commandant (CG—
54122), U.S. Coast Guard, at 202—372—
1535, by fax 202—-372-1909, or e-mail
Paul.M.Wasserman@uscg.mil. For
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Chief, Dockets, Department of
Transportation, telephone 202—493—
0402.

Table of Contents for Preamble

I. Abbreviations
II. Regulatory History
III. Background
IV. Discussion of Comments and Changes
V. Discussion of the Final Rule
A. Summary
B. Calculating the Rate Adjustment
VI. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities

D. Collection of Information

E. Federalism

F. Unfunded Mandates Reform Act
G. Taking of Private Property

H. Civil Justice Reform

I. Protection of Children

J. Indian Tribal Governments

K. Energy Effects

L. Technical Standards

M. Environment

I. Abbreviations

AMOU American Maritime Officer Union

GLPAC Great Lakes Pilotage Advisory
Committee

MISLE Coast Guard Marine Inspection,
Safety, and Law Enforcement system

NAICS North American Industry
Classification System

NPRM Notice of Proposed Rulemaking

NTTAA National Technology Transfer and
Advancement Act

OMB Office of Management and Budget

II. Regulatory History

On October 30, 2009, we published a
notice of proposed rulemaking entitled
Great Lakes Pilotage Rates—2010
Annual Review and Adjustment in the
Federal Register (NPRM, 74 FR 56153).
We received five comments on the
proposed rule. No public meeting was
requested and none was held.

III. Background

We published a notice of proposed
rulemaking on October 30, 2009 (NPRM,
74 FR 56153). The NPRM proposed an
average 5.07% rate increase.

This rulemaking increases Great Lakes
pilotage rates in accord with the
methodology contained in Coast Guard
regulations in 46 CFR parts 401-404.
Our regulations implement the Great
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Lakes Pilotage Act of 1960 (“the Act”),
46 U.S.C. Chapter 93, which requires
foreign-flag vessels engaged in foreign
trade to use U.S. registered pilots while
transiting the St. Lawrence Seaway and
the Great Lakes system. The Act also
requires the Secretary of Homeland
Security to “prescribe by regulation rates
and charges for pilotage services, giving
consideration to the public interest and
the costs of providing the services,” and
requires annual rate reviews to be
completed by March 1 of each year,
with a “full ratemaking” to establish
new base rates at least once every five
years. 46 U.S.C. 9303(f).

The U.S. waters of the Great Lakes
and the St. Lawrence Seaway are
divided into three pilotage districts.
Pilotage in each district is provided by
an association certified by the Coast
Guard Director of Great Lakes Pilotage
to operate a pilotage pool. It is
important to note that, while we set
rates, we do not control the actual
number of pilots an association
maintains, so long as the association is
able to provide safe, efficient, and
reliable pilotage service, nor do we
control the actual compensation that
pilots receive. This is determined by
each of the three District associations,
which use different compensation
practices.

District One, consisting of Areas 1 and
2, includes all U.S. waters of the St.
Lawrence River and Lake Ontario.
District Two, consisting of Areas 4 and
5, includes all U.S. waters of Lake Erie,
the Detroit River, Lake St. Clair, and the
St. Clair River. District Three, consisting
of Areas 6, 7, and 8, includes all U.S.
waters of the St. Mary’s River, Sault Ste.
Marie Locks, and Lakes Michigan,
Huron, and Superior. Area 3 is the
Welland Canal, which is serviced
exclusively by the Canadian Great Lakes
Pilotage Authority and, accordingly, is
not included in the U.S. rate structure.
Areas 1, 5, and 7 have been designated
by Presidential Proclamation, pursuant
to the Great Lakes Pilotage Act of 1960,
to be waters in which pilots must at all
times be fully engaged in the navigation
of vessels in their charge. Areas 2, 4, 6,
and 8 have not been so designated
because they are open bodies of water.
Under the Act, pilots assigned to vessels
in these areas are only required to “be
on board and available to direct the
navigation of the vessel at the discretion
of and subject to the customary
authority of the master.” 46 U.S.C.
9302(a)(1)(B).

Our pilotage regulations implement
the Act’s requirement for annual
reviews of pilotage rates and a full
ratemaking at least once every five
years. 46 CFR 404.1. To assist in

calculating pilotage rates, the
regulations require pilotage associations
to submit annual financial statements
prepared by certified public accounting
firms. In addition, every fifth year, in
connection with the full ratemaking, we
contract with an independent
accounting firm to conduct a full audit
of the accounts and records of the
pilotage associations and prepare and
submit financial reports relevant to the
ratemaking process. In those years when
a full ratemaking is conducted, we
generate the pilotage rates using
Appendix A to 46 CFR part 404. The
last Appendix A review was concluded
in 2006 (71 FR 16501, Apr. 3, 2006).
Between the five-year full ratemaking
intervals, we annually review the
pilotage rates using Appendix C to part
404, and adjust rates when deemed
appropriate. We conducted Appendix C
reviews in 2007, 2008 and 2009 and
increased rates in each year. The 2009
final rule was published on July 21,
2009 (74 FR 138), and took effect on
August 1, 2009. We define the terms and
formulas used in Appendix A and
Appendix C in Appendix B to part 404.

This final rule concludes the annual
Appendix C rate review for 2010, and
increases rates by an average of 5.07%
over the rates that took effect August 1,
2009.

IV. Discussion of Comments and
Changes

Five comments were submitted
during the NPRM public comment
period.

Ratemaking methodology. One
commenter recommended that we
suspend any further action on this
rulemaking until full consideration can
be given to comments received in
response to our July 21, 2009, request
for public comments (“Great Lakes
Pilotage Ratemaking Methodology,” 74
FR 35838). In July, we requested
comments on the adequacy of our
current ratemaking methodology in light
of the realities of Great Lakes
commercial shipping and the need to
fairly balance competing considerations.
We noted that any comments would be
referred to the Great Lakes Pilotage
Advisory Committee (GLPAC), a group
created by the Great Lakes Pilotage Act
to advise us on significant issues
relating to Great Lakes pilotage. GLPAC
will review our methodology and the
comments received in response to our
notice, and may recommend changes. If
we accept their recommendations, any
changes would require regulatory
action. GLPAC has just begun reviewing
comments. As yet there is no timeline
for any GLPAC recommendations and
no rulemaking underway to modify the

methodology. Therefore, we cannot
complete the “full consideration”
mentioned by the commenter before
March 1, 2010, the Act’s deadline for
establishing any annual rate adjustment
for 2010. The Act provides no exception
to the March 1 deadline for
consideration of possible changes to the
existing rate review process. Thus, we
cannot suspend work on this
rulemaking without violating the law.

Another commenter reiterated
comments the commenter made during
the 2007 and 2009 rate reviews. In 2007,
we explained our reasons for
disagreeing with this commenter’s
analysis of the “150% factor” for
designated waters; 2007 interim rule, 72
FR 8115 at 8117 (Feb. 23, 2007) and
2007 Final Rule, 72 FR 53158 at 53159
(July 18, 2007). In the 2009 final rule,
we explained our reasons for
disagreeing with this Commenter on the
“Riker Report” on bridge hour
calculations; 74 FR 35812 at 35814. As
no new substantive information has
been added, we will not repeat those
earlier explanations. The commenter’s
suggestion that we amend the vessel
weighting factor table in 46 CFR 401.400
is beyond the scope of this ratemaking.

Two commenters reiterated past
comments about our use of rounding in
bridge hour calculations, without
adding new information. We fully
discussed our use of rounding in the
2009 final rule, specifically with
reference to Area 4, which is of
particular concern to one of these
commenters, and we will not repeat that
discussion; 74 FR 35812 at 35813. The
Area 4 calculations have not changed
since the 2009 final rule.

A commenter said that our ratemaking
is arbitrary and capricious because we
count delay and detention in calculating
bridge hours for Areas 6, 7, and 8, but
not in Areas 4 and 5. No information
was provided to substantiate this claim,
which runs counter to our discussion of
bridge hour calculations in ratemaking
documents over many years, and which
repeats an allegation made in 2007 and
refuted in that year’s interim rule: “The
Coast Guard has never considered delay,
detention, or travel time to be included
in the definition of bridge hours and has
never knowingly included these items
in its bridge hour computations”; 72 FR
8115 at 8117, Feb. 23, 2007. Coast Guard
did not consider delay, detention, or
travel time in its bridge hour
computations in this final rule.

Effective date. Another commenter
stated that the Act requires any 2010
rate adjustment to take effect by March
1, 2010. The comment acknowledged
that this is not the Coast Guard’s
interpretation of the Act. In our view, 46
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U.S.C. 9303(f) only requires us to
publish a rule announcing the 2010 rate
adjustment by March 1, 2010; the rule’s
effective date should be delayed until
the event triggering the need for
adjustment actually takes place. In this
case, the triggering event will be the
benchmark contract changes that do not
take effect until August 1, 2010. This
commenter also said that, even under
the Coast Guard’s interpretation of the
Act, some relevant rate factors have
already changed. The commenter
mentions bridge hour projections
(discussed subsequently) and cost of
living (which is determined using 2007
and 2008 data). However, the inflation
factor is merely one of three
components that make up projected
total economic costs and has a minimal
effect on the rate calculation. We
decline to adjust the rates to reflect only
minimal changes.

Supporting data. One commenter
found it impossible to verify the
calculations made in our NPRM. He
mentioned the absence from the docket
of two benchmark contracts and the
absence of supporting documentation
for the inflation factor used in our
calculations. The two contracts were
placed in the docket maintained by the
Docket Management Facility on
November 25, 2009, prior to the close of
the public comment period. The NPRM,
74 FR 56153 at 56156, identified the
parties to both contracts and accurately
represented their terms. This enabled
the commenter to verify the accuracy of
our data, prior to November 25, 2009, by
contacting any of the contractual
parties. The data supporting the
inflation factor did not appear in the
docket maintained by the Docket
Management Facility until December 2,
2009, after the close of the public

comment period. However, the NPRM,
74 FR 56153 at 56159, identified Bureau
of Labor Statistics (BLS) Midwest
consumer price data as the source of our
calculations, and this data was at all
times available from the BLS Web site,
http://www.bls.gov.

This same commenter also said that
projected bridge hours for 2010 should
be based on actual bridge hours for 2009
to date, along with results of
consultations with stakeholders,
including the shipping industry.
Another commenter asked why we did
not use 2009 actual hours. As stated in
the NPRM, 74 FR 56153 at 56158, our
2010 projections are based on historical
data (by which we mean actual figures
for complete past shipping seasons) and
information provided both by pilots and
industry. To meet the Act’s March 1
deadline for completion of each year’s
rate review, with a final rule that meets
all applicable requirements of the
Federal regulatory process, Coast Guard
data collection for the following year’s
review typically begins in the early
spring of the preceding year. Given that
reality, it is impracticable for the Coast
Guard to base NPRM projections for the
next year on actual results from the
preceding year. The commenter’s
estimate of a 25% drop in shipping
traffic between 2008 and 2009 does not
provide us with sufficiently detailed
data on which to base a revision of our
2010 projections in this final rule. We
do expect verified and complete 2009
actual data to inform our 2011
ratemaking.

District One pilot boat. Another
commenter expressed a desire to have
District One’s purchase of a new pilot
boat reflected in the 2010 rate
adjustment, or as soon as possible. This
comment is beyond the scope of this

TABLE 1—2010 AREA RATE CHANGES

ratemaking, which is being conducted
pursuant to our Appendix C
methodology, because it asks for action
that can be taken only under an
Appendix A full ratemaking. The next
Appendix A review is already in
progress. It will be based on a 2008
audit of pilot association expenses. This
could present a timing problem from
District One’s perspective, because their
boat expenses did not begin until 2009
and therefore would not be captured in
the 2008 audit data. Presumably to
address that timing problem, in March
2009, District One petitioned the Coast
Guard for a “modified” Appendix A
review that could focus specifically on
the pilot boat purchase. We could not
grant that petition because there are no
provisions for “modifying” Appendix A
without conducting a rulemaking to
make the modifications. However, we
are mindful of the importance of this
issue for District One, and we will ask
GLPAC for its recommendations on how
best to proceed, as part of GLPAC’s
consideration of public comments
received in response to our July 2009
ratemaking methodology notice.

Miscellaneous. A commenter asked us
to refer to “U.S. registered pilots”
instead of “federally registered Great
Lakes pilots” and we have done so.

V. Discussion of the Final Rule
A. Summary

We are increasing pilotage rates in
accordance with the methodology
outlined in Appendix C to 46 CFR part
404, by increasing rates an average
5.07% over the 2009 final rule, effective
August 1, 2010. The new rates are
unchanged from what we proposed in
the NPRM. Table 1 shows the new rates
for each Area.

If pilotage service is required in:

Then the proposed
percentage increases
over the current rate is:

Area 1 (DeSIigNated WALEIS) ........eiiiiiiii ettt ettt ettt et e e s a b e e sae e et e e she e e bt e sae e e b e e nas e e beeenneenneeeneenes

Area 2 (Undesignated waters) ....
Area 4 (Undesignated waters) ....
Area 5 (Designated waters) ........
Area 6 (Undesignated waters) ....
Area 7 (Designated waters) ........

Area 8 (UNdeSigNated WALEIS) .......c.eoiiiiieiiii ettt sa ettt e b sae et e sab e e bt e b e e naeenneennnes
Overall Rate Change (percentage change in overall prospective unit costs/base unit costs; see Table 18) ................

4.65
5.33
5.47
4.96
5.27
4.73
5.17
5.07

Rates for cancellation, delay, or
interruption in rendering services (46
CFR 401.420), and basic rates and
charges for carrying a U.S. pilot beyond
the normal change point, or for boarding
at other than the normal boarding point

(46 CFR 401.428), have been increased
by 5.07% in all Areas.

B. Calculating the Rate Adjustment

The Appendix C ratemaking
calculation involves eight steps:

Step 1: Calculate the total economic
costs for the base period (i.e. pilot
compensation expense plus all other
recognized expenses plus the return
element) and divide by the total bridge
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hours used in setting the base period
rates;

Step 2: Calculate the “expense
multiplier,” the ratio of other expenses
and the return element to pilot
compensation for the base period;

Step 3: Calculate an annual
“projection of target pilot compensation”
using the same procedures found in
Step 2 of Appendix A;

Step 4: Increase the projected pilot
compensation in Step 3 by the expense
multiplier in Step 2;

Step 5: Adjust the result in Step 4, as
required, for inflation or deflation;

Step 6: Divide the result in Step 5 by
projected bridge hours to determine
total unit costs;

Step 7: Divide prospective unit costs
in Step 6 by the base period unit costs
in Step 1; and

Step 8: Adjust the base period rates by
the percentage changes in unit cost in
Step 7.

The base data used to calculate each
of the eight steps comes from the 2009
Appendix C review. The Coast Guard
also used the most recent union
contracts between the American
Maritime Officers Union (AMOU) and
vessel owners and operators on the
Great Lakes to determine target pilot
compensation. Bridge hour projections
for the 2010 season have been obtained
from historical data, pilots, and
industry. All documents and records
used in this rate calculation have been
placed in the public docket for this
rulemaking and are available for review
at the addresses listed under ADDRESSES.

Some values may not total exactly due
to format rounding for presentation in
charts and explanations in this section.
The rounding does not affect the
integrity or truncate the real value of all
calculations in the ratemaking
methodology described below. Also,

please note that in previous rulemakings
we calculated an expense multiplier for
each District. This was unnecessary
because Appendix C calculations are
based on area figures, not district
figures. District figures, where they are
shown in the following tables, now
reflect only the arithmetical totals for
each of the district’s areas.

Step 1: Calculate the total economic
cost for the base period. In this step, for
each area, we add the total cost of target
pilot compensation, all other recognized
expenses, and the return element (net
income plus interest). We divide this
sum by the total bridge hours for each
area. The result is the cost in each area
of providing pilotage service per bridge
hour for the base period. Tables 2
through 4 summarize the Step 1
calculations:

TABLE 2—TOTAL ECONOMIC COST FOR BASE PERIOD (2009), AREAS IN DISTRICT ONE

Area 1
Area 2 Total*
St. Lawrence : i dpd
River Lake Ontario District One
Base operating expense (less base return element) $538,155 $547,489 $1,085,644
Base target pilot compensation .........ccccccoeeriviieriinenns + $1,617,955 + $981,589 + $2,599,544
Base return IEMENT ...........ooi i et eare s + $10,763 + $16,425 + $27,188
S0 o) (o) - | PSSO PPPPRRRRPIRt = $2,166,873 = $1,545,503 = $3,712,376
Base Dridge NOUIS ...t + 5,203 + 5,650 + 10,853
Base cost per bridge hour ..........ccciiiiiiii e = $416.47 = $273.54 = $342.06

* As explained in the text preceding Step 1, District totals have been expressed differently from previous rulemakings. This accounts for slight
differences between the District totals shown in Table 16 of the 2009 final rule and the District totals shown in this table.

TABLE 3—TOTAL ECONOMIC COST FOR BASE PERIOD (2009), AREAS IN DISTRICT TWO

Area 5
Area 4 Total *
: Southeast Shoal P
Lake Erie to Port Huron, MI District Two
Base Operating EXPENSE ......c.ciiuiiiiieiieiie ettt ettt a e enee et anee s $502,087 $789,202 $1,291,289
Base target pilot compeNnSation ...........cocviieiiiieieceee e + $785,271 + $1,617,955 + $2,403,226
Base return IEMENT ...........ooo it eare e + $25,104 + $31,568 + $56,672
Y0 o] (o] - | RSSO PSR OUU SRR SSPRORt =$1,312,463 = $2,438,725 = $3,751,188
Base bridge hours ............... +7,320 + 5,097 +12,417
Base cost per bridge hour =$179.30 = $478.46 = $302.10
* See footnote to Table 2.
TABLE 4—TOTAL ECONOMIC COST FOR BASE PERIOD (2009), AREAS IN DISTRICT THREE
Area 6
Area 7 Area 8 Total *
Lakel\ﬁi?hlfg;?] and St. Mary’s River Lake Superior District Three
Base operating EXPENSE .......ccceerereereneee e $814,358 $398,461 $641,580 $1,854,399
Base target pilot compensation + $1,570,542 + $1,078,637 + $1,374,224 + $4,023,403
Base return lement ........occooveeereneenesee s + $32,574 + $11,954 + $19,247 + $63,776
LS 10 o] (o] - S SR =$2,417,474 = $1,489,052 = $2,035,052 = $5,941,578
Base bridge hours + 13,406 + 3,259 + 11,630 + 28,295
Base cost per bridge hour .......ccovieeiiiieieeeeee e = $180.33 = $456.90 =$174.98 = $209.99

* See footnote to Table 2.
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Step 2. Calculate the expense
multiplier. In this step, for each Area,
we add the base operating expense and

the base return element. Then, we
divide the sum by the base target pilot
compensation to get the expense

multiplier for each area. Tables 5
through 7 show the Step 2 calculations.

TABLE 5—EXPENSE MULTIPLIER, AREAS IN DISTRICT ONE

Area 1
Area 2 Total
St. Lawrence . L
River Lake Ontario District One
Base Operating EXPENSE .......cocuiiiiiiiiii ettt ettt ettt e eae e et e e nneeaeaaneeas $538,155 $547,489 | $1,085,644
Base return €IEBMENL ........ccouiiiiieiie ettt et e e et aeeaaae s + $10,763 + $16,425 | + $27,188
ES 0 o] (o) - | SRS = $548,918 = $563,914 | = $1,112,832
Base target pilot compensation .. +$1,617,955 + $981,589 | $2,599,544
EXPENSE MUIIPIIEE ..ot e e e e e enn e anne 0.33927 0.57449 | Not applicable
(n/a)
TABLE 6—EXPENSE MULTIPLIER, AREAS IN DISTRICT TWO
Area 5
Area 4 Total
: Southeast Shoal s
Lake Erie to Port Huron, MI District Two
Base 0perating EXPENSE ........coiiiiiirieie ettt $502,087 $789,202 $1,291,289
Base return EIEBMENL ......cccueiiiieiee ettt e e e ettt e e ere e et eereeaaea s + $25,104 + $31,568 + $56,672
LS00} (o] - | SRR = $527,192 = $820,770 = $1,347,962
Base target pilot compensation + $785,271 +$1,617,955 $2,403,226
EXPENSe MUIIPHET .......ooiiiiiiee e e 0.67135 0.50729 n/a
TABLE 7—EXPENSE MULTIPLIER, AREAS IN DISTRICT THREE
Area 6
Area 7 Area 8 Total
Lake,ai?hlfg;?] and St. Mary’s River Lake Superior District Three
Base operating EXPENSE ......ccccovvirieirinineniese e $814,358 $398,461 $641,580 $1,854,399
Base return element .........ccccveeiuieiie et + $32,574 + $11,954 + $19,247 + $63,776
S0 o] (o) - | RS SRN = $846,932 = $410,415 = $660,828 =$1,918,175
Base target pilot compensation . + $1,570,542 + $1,078,637 +$1,374,224 $4,023,403
EXpense MUIIPHIEr .......oooiiiieieee e 0.53926 0.38049 0.48087 n/a

Step 3. Calculate annual projection of
target pilot compensation. In this step,
we determine the new target rate of
compensation and the new number of
pilots needed in each pilotage area, to
determine the new target pilot
compensation for each area.

(a) Determine new target rate of
compensation. Target pilot
compensation is based on the average
annual compensation of first mates and
masters on U.S. Great Lakes vessels. For
pilots in undesignated waters, we
approximate the first mates’
compensation and, in designated
waters, we approximate the master’s
compensation (first mates’ wages
multiplied by 150% plus benefits). To
determine first mates’ and masters’
average annual compensation, we use
data from the most recent AMOU

contracts with the U.S. companies
engaged in Great Lakes shipping. Where
different AMOU agreements apply to
different companies, we apportion the
compensation provided by each
agreement according to the percentage
of tonnage represented by companies
under each agreement.

As of May 2009, there are two current
AMOU contracts, which we designate
Agreement A and Agreement B.
Agreement A applies to vessels operated
by Key Lakes, Inc., and Agreement B
applies to all vessels operated by
American Steamship Co. and Mittal
Steel USA, Inc.

Both Agreement A and Agreement B
provide for a 3% wage increase effective
August 1, 2010. Under Agreement A, the
daily wage rate will be increased from
$262.73 to $270.61. Under Agreement B,

the daily wage rate will be increased
from $323.86 to $333.57.

To calculate monthly wages, we apply
Agreement A and Agreement B monthly
multipliers of 54.5 and 49.5,
respectively, to the daily rate.
Agreement A’s 54.5 multiplier
represents 30.5 average working days,
15.5 vacation days, 4 days for four
weekends, 3 bonus days, and 1.5
holidays. Agreement B’s 49.5 multiplier
represents 30.5 average working days,
16 vacation days, and 3 bonus days.

To calculate average annual
compensation, we multiply monthly
figures by 9 months, the length of the
Great Lakes shipping season.

Table 8 shows new wage calculations
based on Agreements A and B effective
August 1, 2010.
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TABLE 8—WAGES

Pilots on : .
Monthly component undvt\alzitgerrl:ted P|I{)Jrs]dcner;igﬁzlt%gale?svgg/zirs

AGREEMENT A:

$270.61 daily rate X 54.5 AYS ....coveiririireeieieiererie e seee ettt e et enesrennens $14,748 $22,123
AGREEMENT A:

Monthly total x 9 months = total Wages .........cceveeiiiiiiiii e 132,735 199,103
AGREEMENT B:

$333.57 daily rate X 49.5 AYS ....ccveiriririeieieere ettt nnens 16,512 24,768
AGREEMENT B:

Monthly total x 9 months = total Wages .........cceieeiiiiiiiiii e 148,608 222,912

Both Agreements A and B include a
health benefits contribution rate of
$88.76 effective August 1, 2010.
Agreement A includes a pension plan
contribution rate of $33.35 per man-day.
Agreement B includes a pension plan
contribution rate of $43.55 per man-day.

Both Agreements A and B provide a
401K employer matching rate, 5% of the
wage rate. Neither Agreement A nor
Agreement B includes a clerical
contribution that appeared in earlier
contracts. Per the AMOU, the multiplier

used to calculate monthly benefits is
45.5 days.

Table 9 shows new benefit
calculations based on Agreements A and
B, effective August 1, 2010, and Table
10 totals the figures in Tables 8 and 9.

TABLE 9—BENEFITS

Monthly component

Pilots on undesig-
nated waters

Pilots on designated waters

AGREEMENT A:

Employer contribution, 401(K) plan (Monthly Wages X 5%) ...cccccceeerreererreenereeneeseeneennes $737.42 $1,106.13

Pension = $33.35 x 45.5 days 1,517.43 1,517.43

Health = $88.76 X 45.5 dAYS ....ovoeeieriirieieeieie ettt e e e enes 4,038.58 4,038.58
AGREEMENT B:

Employer contribution, 401(K) plan (Monthly Wages x 5%) .... 825.60 1,238.40

Pension = $43.55 X 45.5 days ......cccccevveeierieiieiieee e 1,981.53 1,981.53

Health = $88.76 X 45.5 dAYS ....ovcerieririerierierie ettt nee e nnes 4,038.58 4,038.58
AGREEMENT A:

Monthly total DENEFIES .......c.eiiiiiii s =6,293.42 = 6,662.13
AGREEMENT A:

Monthly total benefits X 9 MONTNS .......cooiiiiiiiiie e = 56,641 = 59,959
AGREEMENT B:

Monthly total DENEFIES .......c.eiiiiiii s = 6,845.71 = 7,258.51
AGREEMENT B:

Monthly total benefits X 9 MONTNS .......coiiiiiiiiii e =61,611 = 65,327

TABLE 10—TOTAL WAGES AND BENEFITS
P”ggsteoé]vbjgtde?gg- Pilots on designated waters

AGREEMENT A: WEAJES .. .eiiiiiiiiie ittt ettt et e bt eene e $132,735 $199,103
AGREEMENT A: BENEIES ...oiiiiiiiiiiiie ettt st e e + 56,641 + 59,959

AGREEMENT A: TOAl ..eeiiiiieiie ettt sttt st ee e ebeesnea e = 189,376 = 259,062
AGREEMENT B: WAJES ....eiiiiiiiiiiieiee ittt ettt ettt et sttt sre e saee e naeenneesine e 148,608 222,912
AGREEMENT B: BENEItS ...coiuiiiiiiiiiieiiie ettt st e ae e e e e + 61,611 + 65,327

AGREEMENT B: TOal ....eiiiiiiiiiiiie ettt ettt et et e b e e =210,219 = 288,239

Table 11 shows that approximately
one third of U.S. Great Lakes shipping

Agreement A, with the remaining two
thirds operating under Agreement B.

deadweight tonnage operates under

TABLE 11—DEADWEIGHT TONNAGE BY AMOU AGREEMENT

Company Agreement A Agreement B
American Steamship COMPANY ....o.iiiiiiiii ettt sa ettt e s et bt e sa et e nae e eabeesbeesaneesanesteenans 815,600
MIEEAI STEEI USA, INC. oottt e ettt e e e e e e e e e eeeeeeseabaaeeeeeseasasaeeeeeeesasssseeeeeeeaasssaneeeeessansnrrnnees 38,826
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TABLE 11—DEADWEIGHT TONNAGE BY AMOU AGREEMENT—Continued

Company

RGN IR 1T T [ o USRS

Total tonnage, each agreement
Percent tonnage, each agreement

Agreement A Agreement B
361,385 | oo
361,385 854,426

361,385 + 854,426 +
1,215,811 = 1,215,811 =
29.7238% 70.2762%

Table 12 applies the percentage of
tonnage represented by each agreement

to the wages and benefits provided by
each agreement, to determine the

projected target rate of compensation on
a tonnage-weighted basis.

TABLE 12—PROJECTED TARGET RATE OF COMPENSATION, WEIGHTED

Undesignated Designated
waters waters

AGREEMENT A:
Total wages and benefits X percent toNNAGE .........cceeiiiiiiiiiiii e $189,376 x 259,062 x
29.7238% = 29.7238% =
56,290 77,003

AGREEMENT B:
Total wages and benefits X percent toNNAGE .........cceoiiiiiiiiiii e 210,219 x 288,239 x
70.2762% = 70.2762% =
147,734 202,563
Total weighted average wages and benefits = projected target rate of compensation ............ccccceevivrieennenne 56,290 + 77,003 +
147,734 = 202,563 =
204,024 279,566

(b) Determine number of pilots
needed. Subject to adjustment by the
Coast Guard Director of Great Lakes
Pilotage to ensure uninterrupted service,
we determine the number of pilots
needed for ratemaking purposes in each
area by dividing each area’s projected
bridge hours, either by 1,000
(designated waters) or by 1,800

pilotage service. Projected bridge hours
are based on the vessel traffic that pilots
are expected to serve. Based on
historical data and information
provided by pilots and industry, we
project that vessel traffic in the 2010
navigation season, in all areas, will
remain unchanged from the 2009
projections noted in Table 13 of the

the total number of pilots needed for
ratemaking purposes after dividing
those figures either by 1,000 or 1,800.
As in 2008 and 2009, and for the same
reasons, we rounded up to the next
whole pilot except in Area 2 where we
rounded up from 3.14 to 5, and in Area
4 where we rounded down from 4.07 to

4.
(undesignated waters). 2009 final rule.
Bridge hours are the number of hours Table 13, below, shows the projected
a pilot is aboard a vessel providing bridge hours needed for each area, and
TABLE 13—NUMBER OF PILOTS NEEDED
Divided by
1,000
Projected (designated :
Pilotage area 2010 waters) or let%ttzlnfe‘l%?d
bridge hours 1,800 -
(undesignated
waters)
5,203 1,000 6
5,650 1,800 5
7,320 1,800 4
5,097 1,000 6
13,406 1,800 8
3,259 1,000 4
11,630 1,800 7

(c) Determine the projected target
pilot compensation for each area. The
projection of new total target pilot
compensation is determined separately

for each pilotage area by multiplying the
number of pilots needed in each area
(see Table 13) by the projected target
rate of compensation (see Table 12) for

pilots working in that area. Table 14
shows this calculation.
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TABLE 14—PROJECTED TARGET PILOT COMPENSATION

: Multiplied by Projected

Pilotage area Péltgttsalnfi%e)d target rate of target pilot
- compensation compensation
6 x $279,566 $1,677,397
5 x 204,024 1,020,120
11 n/a 2,697,517
4 x 204,024 816,096
6 X 279,566 1,677,397
Total, DISCT TWO ...coieiiiiiiicc e 10 n/a 2,493,493
Y (= T USRS 8 x 204,024 1,632,191
Y= PSPPSR 4 x 279,566 1,118,265
ATBA 8 .ttt s e e 7 x 204,024 1,428,167
Total, DIStrICt TRIEE ...ueeeeee it e e e e e e ar e e e e e e anaeeees 19 n/a 4,178,623

Step 4: Increase the projected pilot
compensation in Step 3 by the expense
multiplier in Step 2. This step yields a

projected increase in operating costs
necessary to support the increased

TABLE 15—PROJECTED OPERATING EXPENSE

projected pilot compensation. Table 15
shows this calculation.

Projected Multiplied by Projected

Pilotage area target pilot expense operating

compensation multiplier expense
Y=Y R PP TP UROR PRI $1,677,397 % 0.33927 = $569,084
ATBA 2 ettt r et b e e et naa e e s 1,020,120 % 0.57449 = 586,050
Total, DIStHCt ONE ....ueeeeeeee et e e e e et e e e e e e eaananees 2,697,517 n/a =1,155,134
816,096 % 0.67135 = 547,886
1,677,397 % 0.50729 = 850,924
Total, DISTHCE TWO ...euviiiiiii it e e e e e e e e s anta e e e e e e e e nnraeeeas 2,493,493 n/a = 1,398,810
ATBA B .. e e a e s 1,632,191 % 0.53926 = 880,177
L (=T TSSOSO PPP PP PUPPPI 1,118,265 % 0.38049 = 425,493
AFBA 8 . e e 1,428,167 x 0.48087 = 686,767
Total, DIStHCt TRIEE ...veeiieei it e e e e e e e e st e e e e e e s e ennnaneees 4,178,623 n/a = 1,992,438

Step 5: Adjust the result in Step 4, as
required, for inflation or deflation, and
calculate projected total economic cost.
Based on data from the U.S. Department
of Labor’s Bureau of Labor Statistics

2007 and 2008, the latest years for
which data are available. Table 16
shows this calculation and the projected
total economic cost.

available at http://www.bls.gov/

xg shells/ro5xg01.htm, we have
multiplied the results in Step 4 by a
1.037 inflation factor, reflecting an
average inflation rate of 3.7% between

TABLE 16—PROJECTED TOTAL ECONOMIC COST

A. Projected B. Increase, multiplied C. Projected tcl):t)élpégi;%%dic
Pilotage area operating by inflation factor target pilot cost
expense (= Ax1.037) compensation _
(=B +C)

AT T e $569,084 $590,140 $1,677,397 $2,267,537
ATBA 2 ettt bbb saee et 586,050 607,733 1,020,120 1,627,853
Total, District ONe .....coocuiiiiiiiieie e 1,155,134 1,197,874 2,697,517 3,895,390
AT 4 .o 547,886 568,158 816,096 1,384,253
ATBA B .o 850,924 882,408 1,677,397 2,559,805
Total, DiStrict TWO ....eeiiiiiiiiiieiie e 1,398,810 1,450,566 2,493,493 3,944,058

LN =T U PSSR 880,177 912,744 1,632,191 2,544,935
Area 7 .. 425,493 441,236 1,118,265 1,559,501
F Y=Y U TSRS 686,767 712,178 1,428,167 2,140,345
Total, District TAr€e .....cccoeeeiiiieeieeeceeere e 1,992,438 2,066,158 4,178,623 6,244,781
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total unit costs. Table 17 shows this
calculation.

Step 6: Divide the result in Step 5 by
projected bridge hours to determine

TABLE 17—TOTAL UNIT COSTS

A. Projected B. Projected Prospective (total)
Pilotage area total economic 2009 bridge unit costs
cost hours (A divided by B)

Y=Y U SRSt $2,267,537 5,203 $435.81
Y =T U2 ST S PO P PSP PRRRPRTOt 1,627,853 5,650 288.12
Total, District One ... 3,895,390 10,853 358.92
Area 4 ....cocovvieiiinnn, 1,384,253 7,320 189.11
F Y =T T TSSO USSP O PP OPPPRRRTPPIOt 2,559,805 5,097 502.22
Total, DISEHCE TWO ...ttt ettt sb e sa e e e 3,944,058 12,417 317.63
Area 6 .....cccooeveeennennn. 2,544,935 13,406 189.84
Area 7 ... 1,559,501 3,259 478.52
== - TSP 2,140,345 11,630 184.04
Total, DISHCt TRIEE ....oeiiiieee e e 6,244,781 28,295 20.70
OVEIAID .ttt h e b h b a et ettt ettt nne e nns 14,084,230 51,565 273.14

Step 7: Divide prospective unit costs
(total unit costs) in Step 6 by the base
period unit costs in Step 1. Table 18

shows this calculation, which expresses
the percentage change between the total
unit costs and the base unit costs. The 1.

TABLE 18—PERCENTAGE CHANGE IN UNIT COSTS

results, for each Area, are identical with
the percentage increases listed in Table

C. Percentage
: . change from base

Pilotage area A. Prospective | B. Base period | (A divided by B;
result expressed as

percentage)

$435.81 $416.47 4.65
288.12 273.54 5.33
358.92 342.06 4.93
189.11 179.30 5.47
502.22 478.46 4.96
317.63 302.10 5.14
189.84 180.33 5.27
478.52 456.90 4.73
184.04 174.98 5.17
Total, DIStrCt TRIEE .....eeiiieee e 220.70 209.99 5.10
[0 Y=Y - | RSP SRP 273.14 259.97 5.07

Step 8: Adjust the base period rates by
the percentage change in unit costs in
Step 7. Table 19 shows this calculation.

TABLE 19—BASE PERIOD RATES ADJUSTED BY PERCENTAGE CHANGE IN UNIT COSTS*

: D. Adjusted
: B. Percentage C. Increase in
Pilotage A. Bafe period change in ugit base rate rate (A + C,
ate costs (A x B%) rounded to
nearest dollar)
Area (Multiplying
Factor)
AT T ettt 4.65 (1.0465)
—BasiC PIlotage .....coiiieieii e $16.95/km, $0.78/km, $17.73/km,
29.99/mi 1.39/mi 31.38/mi
—Each lock transited ..........ccooiiciiiiiie i 375.47 17.44 393
—Harbor movage ........cccoociiiiiiiin 1,229.41 57.11 1,287
—Minimum basic rate, St. Lawrence River ... 820.04 38.09 858
—Maximum rate, through trip ..........cccoceeeee 3,599.58 167.20 3,767
Area 2: ..o 5.33 (1.0533)
R L S oY= T Yo USRS 817.63 43.56 861
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TABLE 19—BASE PERIOD RATES ADJUSTED BY PERCENTAGE CHANGE IN UNIT CosTS*—Continued
: D. Adjusted
. B. Percentage C. Increase in
Pilotage A. Baf:tgemd change in ugit base rate rflote (g‘ g C,
costs (A x B%) unded to
nearest dollar)
Area (Multiplying
Factor)
—Docking or UNdOCKING .......ccceeiiiiiiiiiieii e 779.92 41.55 821
Area 4: oo 5.47 (1.0547)
—=6 hr. period .... 722.05 39.49 762
—Docking or undocking .......ccceeceeriiiieiie e 556.46 30.44 587
—Any point on Niagara River below Black Rock Lock . 1,420.45 77.69 1,498
Area 5 between any point 0N OF iN: ....ccceoviiiiiiiniineeee e 4.96 (1.0496)
—Toledo or any point on Lake Erie W. of Southeast Shoal .. 1,299.46 64.51 1,364
—Toledo or any point on Lake Erie W. of Southeast Shoal &
Southeast Shoal .........ccoooiiiiiiiiccce e 2,198.99 109.16 2,308
—Toledo or any point on Lake Erie W. of Southeast Shoal & De-
TPOIE RIVET <.t 2,855.20 141.74 2,997
—Toledo or any point on Lake Erie W. of Southeast Shoal & De-
troit Pilot Boat .......coceovieiiiiiiiiee e 2,198.99 109.16 2,308
—~Port Huron Change Point & Southeast Shoal (when pilots are not
changed at the Detroit Pilot Boat) .........cccooiiiiiiiiiiiiiiiiiceeee 3,829.80 190.12 4,020
—~Port Huron Change Point & Toledo or any point on Lake Erie W.
of Southeast Shoal (when pilots are not changed at the Detroit
Pilot BOAL) ..o 4,436.82 220.26 4,657
—Port Huron Change Point & Detroit River .. 2,877.20 142.83 3,020
—~Port Huron Change Point & Detroit Pilot Boat . 2,237.82 111.09 2,349
—Port Huron Change Point & St. Clair River ...... 1,590.68 78.97 1,670
—St. Clair RIVET ..o 1,299.46 64.51 1,364
—St. Clair River & Southeast Shoal (when pilots are not changed
at the Detroit Pilot Boat) .........ccccoeiiiiniiiieceeee e 3,829.80 190.12 4,020
—St. Clair River & Detroit River/Detroit Pilot Boat . 2,877.20 142.83 3,020
—Detroit, Windsor, or Detroit River ..............cccccoenennee. 1,299.46 64.51 1,364
—Detroit, Windsor, or Detroit River & Southeast Shoal . 2,198.99 109.16 2,308
—Detroit, Windsor, or Detroit River & Toledo or any pomt on Lake
Erie W. of Southeast Shoal ...........ccccoeeiiiiiiiiiiiceecccee e, 2,855.20 141.74 2,997
—Detroit, Windsor, or Detroit River & St. Clair River 2,877.20 142.83 3,020
—Detroit Pilot Boat & Southeast Shoal ...................... 1,590.68 78.97 1,670
—Detroit Pilot Boat & Toledo or any point on Lake Erie W. of
Southeast Shoal .........ccooooiiiiiiicce e 2,198.99 109.16 2,308
—Detroit Pilot Boat & St. Clair River 2,877.20 142.83 3,020
ATBA B: oo 5.27 (1.0527)
—6 hr. period .......ccccenene. 622.93 32.84 656
—Docking or undocking ...... 591.72 31.20 623
Area 7 between any point on or in: 4,73 (1.0473)
—Gros Cap & De Tour ............ 2,442.98 115.57 2,559
—Algoma Steel Corp. Wharf, Sault Ste. Marie, Ont. & De Tour ....... 2,442.98 115.57 2,559
—Algoma Steel Corp. Wharf, Sault Ste. Marie, Ont. & Gros Cap .... 920.03 43.52 964
—Any point in Sault Ste. Marie, Ont., except the Algoma Steel
Corp. Wharf & D& TOUF ......ooiuiiiiieiieiiee et 2,047.67 96.87 2,145
—Any point in Sault Ste. Marie, Ont., except the Algoma Steel
Corp. Wharf & Gros Cap .....cccceeeeriireeniiniienie e 920.03 43.52 964
—Sault Ste. Marie, Ml & De Tour ... 2,047.67 96.87 2,145
—Sault Ste. Marie, Ml & Gros Cap .. 920.03 43.52 964
—Harbor movage ........cccceiiieinnenn. 920.03 43.52 964
Area 8 ..oooeceeeeeen. 5.17 (1.0517)
—6 hr. period .......ccccenene. 549.44 28.42 578
—Docking or undocking ... 522.20 27.02 549

*Rates for “Cancellation, delay or interruption in rendering services (§ 401.420)” and “Basic Rates and charges for carrying a U.S. pilot beyond
the normal change point, or for boarding at other than the normal boarding point (§401.428)” are not reflected in this table but have been in-
creased by 5.07% across all areas.

VI. Regulatory Analyses Executive Order. This rulemaking is not
significant under Executive Order 12866

and has not been reviewed by OMB.

Public comments on the NPRM are
summarized in Part IV of this
publication. We received no public
comments that would alter our
assessment of the impacts discussed in
the NPRM. We have adopted the

A. Regulatory Planning and Review

Executive Order 12866, “Regulatory
Planning and Review,” 58 FR 51735,
October 4, 1993, requires a
determination whether a regulatory
action is “significant” and therefore
subject to review by the Office of
Management and Budget (OMB) and
subject to the requirements of the

We developed this final rule after
considering numerous statutes and
executive orders related to rulemaking.
Below, we summarize our analyses
based on 13 of these statutes or
executive orders.
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assessment in the NPRM as final. See
the “Regulatory Analyses” section of the
NPRM for more details. A summary of
the assessment follows.

This final rule would implement a
5.07 percent overall rate adjustment for
the Great Lakes system over the current
rate as adjusted in the 2009 final rule.
These adjustments to Great Lakes
pilotage rates meet the requirements set
forth in 46 CFR part 404 for similar
compensation levels between Great
Lakes pilots and industry. They also
include adjustments for inflation and
changes in association expenses to
maintain these compensation levels.

In general, we expect an increase in
pilotage rates for a certain area to result
in additional costs for shippers using
pilotage services in that area, while a
decrease would result in a cost
reduction or savings for shippers in that
area.

The shippers affected by these rate
adjustments are those owners and
operators of domestic vessels operating
on register (employed in the foreign
trade) and owners and operators of

foreign vessels on a route within the
Great Lakes system. These owners and
operators must have pilots or pilotage
service as required by 46 U.S.C. 9302.
There is no minimum tonnage limit or
exemption for these vessels. However,
the Coast Guard issued a policy position
several years ago stating that the statute
applies only to commercial vessels and
not to recreational vessels.

Owners and operators of other vessels
that are not affected by this final rule,
such as recreational boats and vessels
only operating within the Great Lakes
system, may elect to purchase pilotage
services. However, this election is
voluntary and does not affect the Coast
Guard’s calculation of the rate increase
and is not a part of our estimated
national cost to shippers.

We used 2006-2008 vessel arrival
data from the Coast Guard’s Marine
Information for Safety and Law
Enforcement (MISLE) system to estimate
the average annual number of vessels
affected by the rate adjustment to be 208
vessels that journey into the Great Lakes
system. These vessels entered the Great

Lakes by transiting through or in part of
at least one of the three pilotage districts
before leaving the Great Lakes system.
These vessels often make more than one
distinct stop, docking, loading, and
unloading at facilities in Great Lakes
ports. Of the total trips for the 208
vessels, there were approximately 923
annual U.S. port arrivals before the
vessels left the Great Lakes system.

The impact of the rate adjustment to
shippers is estimated from the district
pilotage revenues. These revenues
represent the direct and indirect costs
(“economic costs”) that shippers must
pay for pilotage services. The Coast
Guard sets rates so that revenues equal
the estimated cost of pilotage.

We estimate the additional impact of
the rate adjustment in this final rule to
be the difference between the total
projected revenue needed to cover costs
based on the 2009 rate adjustment and
the total projected revenue needed to
cover costs in this final rule for 2010.
Table 20 details additional costs by area
and district.

TABLE 20—RATE ADJUSTMENT AND ADDITIONAL IMPACT OF FINAL RULE

[$U.S.; non-discounted] !

Total projected Total projected | Additional revenue or
expenses in Progﬁ;ﬁderate expenses in cost of this
2009 9 20102 rulemaking 3
$2,166,873 1.0465 $2,267,537 $100,664
1,545,503 1.0533 1,627,853 82,350
3,712,376 | .ooeeeeeeee, 3,895,390 183,014
1,312,463 1.0547 1,384,253 71,791
2,438,725 1.0496 2,559,805 121,080
3,751,188 | .ooveiieeen, 3,944,058 192,870
2,417,474 1.0527 2,544,935 127,461
1,489,052 1.0473 1,559,501 70,449
2,035,052 1.0517 2,140,345 105,293
Total, DiStriCt TAr€E ......eevieeiie e 5,941,578 | i, 6,244,781 303,203
All DISEICES ..o e 13,405,142 | ..o 14,084,230 679,088

1Some values may not total due to rounding.

2Rate changes are calculated for areas only. District totals reflect arithmetic totals and are for informational and discussion purposes. See dis-

cussion in final rule for further details.

3 Additional Revenue or Cost of this Rulemaking = ‘Total Projected Expenses in 2010'—Total Projected Expenses in 2009’.

After applying the rate change in this
final rule, the resulting difference
between the projected revenue in 2009
and the projected revenue in 2010 is the
annual impact to shippers from this
final rule. This figure will be equivalent
to the total additional payments that
shippers will incur for pilotage services
from this rule.

The impact of the rate adjustment in
this final rule to shippers varies by area
and district. The annual non-discounted
costs of the rate adjustments in Districts
1, 2 and 3 would be approximately

$183,000 and $193,000, and $303,000.
To calculate an exact cost per vessel is
difficult because of the variation in
vessel types, routes, port arrivals,
commodity carriage, time of season,
conditions during navigation, and
preferences for the extent of pilotage
services on designated and
undesignated portions of the Great
Lakes system. Some owners and
operators would pay more and some
would pay less depending on the
distance and port arrivals of their
vessels’ trips. However, the annual cost

reported above does capture all of the
additional cost the shippers face as a
result of the rate adjustment in this rule.

As Table 20 indicates, all areas will
experience an increased annual cost due
to this final rule. The overall impact of
the final rule would be an additional
cost to shippers of just over $679,000
across all three districts, due primarily
to an increase in benchmark contractual
wages and benefits and an inflation
adjustment.
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B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this final rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000 people.

In the NPRM, we certified under 5
U.S.C. 605(b) that the proposed rule
would not have a significant economic
impact on a substantial number of small
entities. We received no public
comments that would alter our
certification in the NPRM. We have
found no additional data or information
that would change our findings in the
NPRM. We have adopted the
certification in the NPRM for this final
rule. See the “Small Entity” section of
the NPRM for additional details. A
summary of the NPRM analysis follows.

We found entities affected by the rule
to be classified under the North
American Industry Classification
System (NAICS) code subsector 483—
Water Transportation, which includes
one or all of the following 6-digit NAICS
codes for freight transportation: 483111—
Deep Sea Freight Transportation,
483113-Coastal and Great Lakes Freight
Transportation, and 483211-Inland
Water Freight Transportation.
According to the Small Business
Administration’s definition, a U.S.
company with these NAICS codes and
employing less than 500 employees is
considered a small entity.

We reviewed company size and
ownership data from 2006—-2008 Coast
Guard MISLE data and business revenue
and size data provided by Reference
USA and Dun and Bradstreet. We were
able to gather revenue and size data or
link the entities to large shipping
conglomerates for 22 of the 24 affected
entities in the United States. We found
that large, mostly foreign-owned,
shipping conglomerates or their
subsidiaries owned or operated all
vessels engaged in foreign trade on the
Great Lakes. We assume that new
industry entrants will be comparable in
ownership and size to these shippers.

There are three U.S. entities affected
by the rule that receive revenue from
pilotage services. These are the three
pilot associations that provide and
manage pilotage services within the
Great Lakes districts. Two of the
associations operate as partnerships and
one operates as a corporation. These
associations are classified with the same

NAICS industry classification and small
entity size standards described above,
but they have far fewer than 500
employees: Approximately 65 total
employees combined. We expect no
adverse impact to these entities from
this final rule since all associations
receive enough revenue to balance the
projected expenses associated with the
projected number of bridge hours and
pilots.

Therefore, the Coast Guard has
determined that this final rule would
not have a significant economic impact
on a substantial number of small entities
under 5 U.S.C. 605(b).

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the final rule so that they
could better evaluate its effects on them
and participate in the rulemaking. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

D. Collection of Information

This final rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). This rule does not
change the burden in the collection
currently approved by the Office of
Management and Budget (OMB) under
OMB Control Number 1625-0086, Great
Lakes Pilotage Methodology.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism because
there are no similar State regulations,
and the States do not have the authority

to regulate and adjust rates for pilotage
services in the Great Lakes system.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

G. Taking of Private Property

This rule would not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
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of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

M. Environment

excluded under section 2.B.2, figure 2—
1, paragraph (34)(a) of the Instruction.
Paragraph 34(a) pertains to minor
regulatory changes that are editorial or
procedural in nature. This rule adjusts
rates in accordance with applicable
statutory and regulatory mandates. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 46 CFR Part 401

Administrative practice and
procedure, Great Lakes, Navigation
(water), Penalties, Reporting and
recordkeeping requirements, Seamen.

m For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 401 as follows:

PART 401—GREAT LAKES PILOTAGE
REGULATIONS

m 1. The authority citation for part 401
continues to read as follows:

Authority: 46 U.S.C. 2104(a), 6101, 7701,
8105, 9303, 9304; Department of Homeland

(a) Area 1 (Designated Waters):

Service St. Lawrence River

$17.73 per kilometer
or $31.38 per mile !
3931

12871

Basic Pilotage

Each Lock Transited
Harbor Movage

1The minimum basic rate for assignment of
a pilot in the St. Lawrence River is $858, and
the maximum basic rate for a through trip is
$3,767.

(b) Area 2 (Undesignated Waters):

Service Lake Ontario

Six-Hour Period
Docking or Undocking

$861
821

* * * * *

m 3.In §401.407, revise paragraphs (a)
and (b), including the footnote to Table
(b), to read as follows:

§401.407 Basic rates and charges on Lake
Erie and the navigable waters from
Southeast Shoal to Port Huron, MI.

* * * * *

(a) Area 4 (Undesignated Waters):

We have analyzed this rule UI?deT Security Delegation No. 0170.1; 46 CFR Lake Erie
Department of Homeland Security 401.105 also issued under the authority of 44 Service (East of Buffalo
Management Directive 023—-01 and U.S.C. 3507. Southeast
Commandant Instruction M16475.1D, Shoal)
which guide the Coast Guard in m2.In§ 401.405, revise paragraphs (a) Six-Hour Period .. $762 $762
complying with the National and (b), including the footnote to Table Docking or
Environmental Policy Act of 1969 (a), to read as follows: Undocking ........ 587 587
(NEPA) (42 U.S.C. 4321-4370f), and . Any Point on the
have concluded that this action is one §401.405 Basic rates and charges on the Niagara River
of a category of actions which do not St. Lawrence River and Lake Ontario. below the Black
individually or cumulatively have a e S Rock Lock ......... N/A 1,498
significant effect on the human _
environment. This rule is categorically (b) Area 5 (Designated Waters):
Toledo
or any
Point on . Detroit :
Any point on or in Southeast Lake Erie Detroit Pilot St. Clair
Shoal west of River Boat River
Southeast
Shoal
Toledo or any port on Lake Erie west of Southeast Shoal ...........cccoceeverinene $2,308 $1,364 $2,997 $2,308 N/A
Port Huron Change PoiNt .........c.coiiiiiiiiiieiie et 14,020 14,657 3,020 2,349 1,670
St. Clair RIVET ettt et e e s e e nae e ennneeeeaes 14,020 N/A 3,020 3,020 1,364
Detroit or Windsor or the Detroit River .... 2,308 2,997 1,364 N/A 3,020
Detroit Pilot BOAL .......ccuvviieiee e 1,670 2,308 N/A N/A 3,020

1When pilots are not changed at the Detroit Pilot Boat.

* * * * *

m 4.In §401.410, revise paragraphs (a),
(b), and (c) to read as follows:

§401.410 Basic rates and charges on
Lakes Huron, Michigan, and Superior, and
the St. Mary’s River.

* * * * *

(b) Area 7 (Designated Waters):
(a) Area 6 (Undesignated Waters):

; Lakes Huron

Service and Michigan
Six-Hour Period ........ccccc...... $656
Docking or Undocking .......... 623
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Any
Area De Tour | Gros Cap harbor
(17T 7= TSROSO PSSO PRURUPPRRORRINS $2,559 N/A N/A
Algoma Steel Corporation Wharf at Sault Ste. Marie Ontario ...........cccecvevinienenieennene 2,559 $964 N/A
Any point in Sault Ste. Marie, Ontario, except the Algoma Steel Corporation Wharf .. 2,145 964 N/A
Sault Ste. Marie, MI .......ooo it e e et e e ear e e e e eae e e e e reeeennes 2,145 964 N/A
L =T oo TV oY= T TS N/A N/A $964

(c) Area 8 (Undesignated Waters):

Service Lake Superior

$578
549

Six-Hour Period
Docking or Undocking

* * * * *

§401.420 [Amended]

m5.In §401.420—

m a. In paragraph (a), remove the

number “$113” and add, in its place, the
number “$119”; and remove the number
“$1,777” and add, in its place, the
number “$1,867”.

m b. In paragraph (b), remove the
number “$113” and add, in its place, the
number “$119”; and remove the number
“$1,777” and add, in its place, the
number “$1,867”.

m c. In paragraph (c)(1), remove the
number “$671” and add, in its place, the
number “$705”; in paragraph (c)(3),
remove the number “$113” and add, in
its place, the number “$119”; and, also
in paragraph (c)(3), remove the number
“$1,777” and add, in its place, the
number “$1,867”.

§401.428 [Amended]

m 6.In §401.428, remove the number
“$684” and add, in its place, the number
“$7197?.

Dated: February 4, 2010.
Kevin S. Cook,

Rear Admiral, U.S. Coast Guard, Director of
Prevention Policy.

[FR Doc. 2010-3396 Filed 2-19-10; 11:15 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 2, and 23
[IB Docket No. 05-216; FCC 10-7]

Elimination of the Commission’s Rules
Governing International Fixed Public
Radiocommunication Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC)
adopts the proposal in the Notice of

Proposed Rulemaking in this
proceeding, to eliminate that portion of
the Commission’s rules governing
International Fixed Public
Radiocommunication Services (IFPRS).
The elimination of these rules is to
facilitate coordination of facilities and
services in the C-band (3700-4200 MHz
and 5926—6425 MHz).

DATES: Effective March 25, 2010.

FOR FURTHER INFORMATION CONTACT:
Steven Spaeth (202) 418-1539,
International Bureau, Federal
Communications Commission,
Washington, DC 20554.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in IB Docket 05-216, adopted
January 6, 2010, and released January
14, 2010. The full text of the Report and
Order is available for public inspection
and copying during regular business
hours at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,

Room CY-A257, Washington, DC 20054.

This document may also be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 202-488-5300, facsimile
202-488-5563, or via e-mail
FCC@BCPIWEB.com. 1t is also available
on the Commission’s Web site at
http://www.fcc.gov.

Paperwork Reduction Act Analysis:
The actions taken in the Report and
Order have been analyzed with respect
to the Paperwork Reduction Act of 1995
(PRA), Public Law 104-13 (44 U.S.C.
3501-3520), and found to impose no
new or modified requirements.

Regulatory Flexibility Analysis
Certification:

The Regulatory Flexibility Act of
1980, as amended, 5 USC 601 et seq.,
(RFA) requires that a regulatory
flexibility analysis be prepared for
rulemaking proceedings, unless the
agency certifies that “the rule will not
have a significant economic impact on
a substantial number of small entities.”
The RFA generally defines “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and “small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning

as the term “small business concern”
under the Small Business Act. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

In the Report and Order, the
Commission decides to eliminate the
part 23 rules applicable to International
Fixed Public Radio Service (IFPRS)
licensees, because there are no IFPRS
licensees in operation. Therefore, we
certify that the actions in this Report
and Order will not have a significant
economic impact on a substantial
number of small entities. The
Commission will send a copy of the
Report and Order, including a copy of
this certification, in a report to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 USC 801(a)(1)(A). In
addition, the Report and Order and this
certification will be sent to the Chief
Counsel for Advocacy of the Small
Business Administration, and will be
published in the Federal Register. See
5 USC 605(b).

Summary of Report and Order

In the Report and Order, the
Commission observed that there are no
licensees currently offering IFPRS, and
there is no basis in the record for
assuming that anyone will apply for a
license to operate facilities to provide
this service in the future. Accordingly,
the Commission found that there is no
need for part 23, and removed it from
the Commission’s rules. In addition, the
Commission found that issues related to
the regulation of IFPRS and the
transition from part 23 to part 101 raised
in the Notice of Proposed Rulemaking in
this proceeding, 70 FR 56620 (Sept. 20,
2005), are moot. Finally, the
Commission eliminated the allocations
for IFPRS in the Table of Frequency
Allocations, 47 CFR 2.106, in order to
simplify the planning and coordination
of facilities in services that have a co-
primary allocation in the C-band.

Ordering Clauses

Accordingly, it is ordered, pursuant to
sections 4(i), 7(a), 11, 303(c), 303(f),
303(g), and 303(r) of the
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Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a), 161,
303(c), 303(f), 303[g), 303(r), that this
Report and Order in 1B Docket No. 05—
216 is hereby adopted.

It is further ordered that parts 0, 2,
and 23 of the Commission’s rules are
amended as set forth in the Appendix
to this Order. An announcement of the
effective date of these rule revisions will
be published in the Federal Register.

It is further ordered that the Consumer
and Governmental Affairs Bureau,
Reference Information Center, shall
send a copy of this Order, including the
Final Regulatory Flexibility
Certification, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects
47 CFR Part 0

Organization and functions
(Government agencies).

47 CFR Part 2

Telecommunications.

47 CFR Part 23

Communications common carriers,
Equal employment opportunity, Radio,
Reporting and recordkeeping
requirements, Telegraph, Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

m For the reasons discussed in the
preamble, and under the authority of 47
U.S.C. 154(i), 303(r), the Federal
Communications Commission amends
47 CFR chapter I as follows:

PART 0—COMMISSION
ORGANIZATION

m 1. The authority citation for part 0

continues to read as follows:
Authority: Sec. 5, 48 Stat. 1068, as

amended; 47 U.S.C. 155.

m 2. Section 0.261 is amended by

revising paragraph (a)(3) to read as

follows:

§0.261 Authority delegated.
(a] * % %

(3) To act upon applications for
international telecommunications and
services pursuant to relevant portions of
part 63 of this chapter, and coordinate
with the Wireline Competition Bureau
as appropriate;

* * * * *

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 3. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 4. Section 2.106, the Table of
Frequency Allocations, is amended as
follows:

m a. Pages 38 and 41 are revised.

m b. In the list of Non-Federal
Government (NG) Footnotes, footnote
NG41 is removed.

§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P
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PART 23—[REMOVED]

m 5. In Title 47, remove part 23.

[FR Doc. 2010-3262 Filed 2—-22-10; 8:45 am]
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 02-10; FCC 09-63]

Procedures to Govern the Use of
Satellite Earth Stations on Board
Vessels in the 5925-6425 MHz/3700-
4200 MHz Bands and 14.0-14.5 GHz/
11.7-12.2 GHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final Rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
associated with Sections 25.221(b)(1)(i)
through (iii), 25.222(b)(1)(i) through
(iii), 25.221(b)(1)(iv)(A), (B),
25.222(b)(1)(iv)(A), (B), 25.221(b)(2)(i)
through (v), 25.222(b)(2)(i) through (v),
25.221(b)(4) and 25.222(b)(4) of the
Commission’s rules, and that these rules
will take effect as of the date of this
notice. On September 15, 2009, the
Commission published the summary
document of the Order on
Reconsideration, In the Matter of
Procedures to Govern the Use of
Satellite Earth Stations on Board Vessels
in the 5925-6425 MHz/3700—4200 MHz
Bands and 14.0-14.5 GHz/11.7-12.2
GHz, IB Docket No. 02-10, FCC 09-63,
at 74 FR 47100. This published item
stated that the Commission will publish
a notice in the Federal Register
announcing when OMB approval for the
rule sections which contain information
collection requirements has been
received and when the revised rules
will take effect. This notice is consistent
with the statement in the published
summary document of the Order on
Reconsideration.

DATES: Section 25.221(b)(1)(i) through
(iii), 25.222(b)(1)(i) through (iii),
25.221(b)(1)(iv)(A), (B),
25.222(b)(1)(iv)(A), (B), 25.221(b)(2)(i)
through (v), 25.222(b)(2)(i) through (v),
25.221(b)(4) and 25.222(b)(4) published
at 74 FR 47100 on September 15, 2009
are effective on February 23, 2010.

FOR FURTHER INFORMATION CONTACT:
Jennifer Balatan or Howard Griboff,
Policy Division, International Bureau,
FCC, (202) 418—1460 or via the Internet
at: Jennifer.Balatan@fcc.gov or
Howard.Griboff@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document announces that, on December
1, 2009, OMB approved, for a period of
three years, the information collection

requirements contained in Sections
25.221(b)(1)(i) through (iii),
25.222(b)(1)(i) through (iii),
25.221(b)(1)(iv)(A), (B),
25.222(b)(1)(iv)(A), (B), 25.221(b)(2)(i)
through (v), 25.222(b)(2)(i) through (v),
25.221(b)(4) and 25.222(b)(4) of the
Commission’s rules. The Commission
publishes this notice to announce the
effective date of these rules. If you have
any comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Cathy Williams, Federal
Communications Commission, Room 1—
(€823, 445 12th Street, SW., Washington,
DC 20554. Please include OMB Control
Number 30601061 in your
correspondence. The Commission also
will accept your comments via the
Internet if you send them to
PRA@fcc.gov. To request materials in
accessible formats for people with
disabilities (Braille, large print,
electronic files, audio format), send an
e—mail to fcc504@fcc.gov or call the
Consumer & Governmental Affairs
Bureau at (202)418-0530 (voice), (202)
418-0432 (TTY).
Synopsis
As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the Commission is notifying the public
that it received OMB approval on
December 1, 2009, for the information
collection requirements contained in the
Commission’s rules at 47 CFR Sections
25.221(b)(1)(i) through (iii),
25.222(b)(1)(i) through (iii),
25.221(b)(1)(iv)(A), (B),
b)
)

25.222(b)(1)(iv)(A), (B), 25.221(b)(2)(i)
through (v), 25.222(b)(2)(i) through (v),
25.221(b)(4) and 25.222(b)(4).

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a valid OMB Control Number.
The OMB Control Number is 3060-1061
and the total annual reporting burdens
and costs for respondents are as follows:

OMB Control No.: 3060-1061.

OMB Approval Date: December 1,
2009.

Expiration Date: December 31, 2012.

Title: Earth Stations on Board Vessels
(ESV).

Form No.: Not applicable.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for—
profit entities.

Number of Respondents and
Responses: 15 respondents; 15
responses.

Estimated Time per Response:
Estimated time is different for each
response — the response with the
shortest duration takes an estimated
0.25 hours to complete and the response
with the longest duration takes an
estimated 24 hours to complete.

Frequency of Response:
Recordkeeping requirement; On
occasion reporting requirement; Third
party disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. The
Commission has statutory approval for
the information collection requirements
under Sections 4(i), 7(a), 303(c), 303(f),
303(g) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 157(a),
303(c), 303(f), 303(g) and 303(r).

Total Annual Burden: 264 hours.

Total Annual Cost: $149,925.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality
pertaining to the information collection
requirements in this collection.

Needs and Uses: On July 31, 2009, the
Federal Communications Commission
(“Commission”) released an Order on
Reconsideration titled, “In the Matter of
the Procedures to Govern the Use of
Satellite Earth Stations on Board Vessels
in the 5925-6425 MHz/ 3700—4200 MHz
Bands and 14.0-14.5 GHz/11.7-12.2
GHz Bands” (FCC 09-63, IB Docket No.
02-10 (“ESV Reconsideration Order”). In
the ESV Reconsideration Order, the
Commission resolved various concerns
raised regarding the operational
restrictions placed on ESVs that are
designed to protect the fixed—satellite
service (FSS), operating in the C-band
and Ku-band, and the terrestrially—
based fixed service (FS), operating in
the C-band, from harmful interference.
The Commission adopted rule changes
that should provide ESV operators with
greater operational flexibility while
continuing to ensure that the other
services in these bands are protected
from harmful interference.

The information collection
requirements accounted for in this
collection are necessary to determine
the technical and legal qualifications of
applicants or licensees to operate a
station, transfer or assign a license, and
to determine whether the authorization
is in the public interest, convenience
and necessity. Without such
information, the Commission could not
determine whether to permit
respondents to provide
telecommunication services in the U.S.
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Therefore, the Commission would be
unable to fulfill its statutory
responsibilities in accordance with the
Communications Act of 1934, as
amended, and the obligations imposed
on parties to the World Trade
Organization (WTO) Basic Telecom
Agreement.

Federal Communications Commission.
Marlene H. Dortch,

Secretary,

Office of the Secretary,

Office of Managing Director.

[FR Doc. 2010-3381 Filed 2-22-10; 8:45 am]
BILLING CODE 6712-01-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 09100091344-9056—02]
RIN 0648-XU51

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Inshore Component
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the A season
allocation of the 2010 total allowable
catch (TAC) of Pacific cod apportioned
to vessels catching Pacific cod for
processing by the inshore component of
the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 19, 2010, through
1200 hrs, A.Lt., September 1, 2010.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and

Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allocation of the 2010
TAC of Pacific cod apportioned to
vessels catching Pacific cod for
processing by the inshore component of
the Western Regulatory Area of the GOA
is 11,213 metric tons (mt) as established
by the final 2009 and 2010 harvest
specifications for groundfish of the GOA
(74 FR 7333, February 17, 2010) and
inseason adjustment (74 FR 68713,
December 29, 2010).

In accordance with §679.20(d)(1)(i),
the Regional Administrator has
determined that the A season allocation
of the 2010 TAC of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the inshore
component of the Western Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 11,013 mt, and is setting
aside the remaining 200 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for
processing by the inshore component in
the Western Regulatory Area of the
GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the inshore
component of the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of February 17, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 18, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-3568 Filed 2—18—10; 4:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648-XU52

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod for
American Fisheries Act Catcher-
Processors Using Trawl Gear in the
Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by American
Fisheries Act (AFA) trawl catcher-
processors in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the A season
allowance of the 2010 Pacific cod total
allowable catch (TAC) specified for AFA
trawl catcher-processors in the BSAI
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 18, 2010, through
1200 hrs, A.Lt., April 1, 2010.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
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U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The A season allowance of the 2010
Pacific cod TAC allocated to AFA trawl
catcher-processors in the BSAI is 2,600
metric tons (mt) as established by the
final 2009 and 2010 harvest
specifications for groundfish in the
BSAI (74 FR 7359, February 17, 2009)
and inseason adjustment (74 FR 68717,
December 29, 2009).

In accordance with §679.20(d)(1)(iii),
the Administrator, Alaska Region,
NMFS, has determined that the A
season allowance of the 2010 Pacific
cod TAC allocated to AFA trawl
catcher-processors in the BSAI has been
reached. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by AFA trawl catcher-processors in
the BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by AFA
trawl catcher-processors in the BSAL

NMFS was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of February 17,
2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 18, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-3569 Filed 2—18—10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary
6 CFR Part 5

[Docket No. DHS-2009-0137]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security Transportation Security
Administration—023 Workplace
Violence Prevention Program System
of Records

AGENCY: Privacy Office, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security is giving concurrent notice of a
newly established system of records
pursuant to the Privacy Act of 1974 for
the Department of Homeland Security
Transportation Security
Administration—023 Workplace
Violence Prevention Program System of
Records and this proposed rulemaking.
In this proposed rulemaking, the
Department proposes to exempt
portions of the system of records from
one or more provisions of the Privacy
Act because of criminal, civil, and
administrative enforcement
requirements.

DATES: Comments must be received on
or before March 25, 2010.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2009-0137, by one of the following
methods:

e Federal e-Rulemaking Portal: http:
//www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:703-483-2999.

e Mail: Mary Ellen Callahan, Chief
Privacy Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://

www.regulations.gov, including any
personal information provided.
Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Peter
Pietra (tsaprivacy@dhs.gov), Director,
Privacy Policy & Compliance, TSA-036,
Transportation Security Administration,
601 South 12th Street, Arlington, VA
20598-6036. For privacy issues please
contact: Mary Ellen Callahan (703-235-
0780), Chief Privacy Officer, Privacy
Office, U.S. Department of Homeland
Security, Washington, DC 20528.
SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) Transportation Security
Administration (TSA) is establishing a
new system of records under the Privacy
Act (5 U.S.C. 552a) titled, DHS/TSA—-
023 Workplace Violence Prevention
Program System of Records. The system
will cover records regarding current and
former employees and contractors of
TSA and members of the public who
have been involved in workplace
violence at TSA facilities, or while on
or because of their official duty, or who
are being or have been assisted or
counseled by the TSA Workplace
Violence Prevention Program. Records
include acts, remarks, or gestures that
communicate a threat of harm or
otherwise cause concern for the safety of
any individual at TSA facilities or while
on or because of their official duty.
These records may include identifying
information, information documenting
workplace violence, and actions taken
by the Workplace Violence Prevention
Program or TSA. The program provides
oversight and management of potential
or actual incidents of violence in the
workplace. It provides assistance to
affected individuals, guidance on
prevention and response to workplace
violence, analyzes data as needed, and
provides training.

The Secretary of Homeland Security
has exempted this system from the
notification, access, and amendment
procedures of the Privacy Act because it
is a law enforcement system.

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government

collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
“system of records.” A “system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual.
Individuals may request their own
records that are maintained in a system
of records in the possession or under the
control of DHS by complying with DHS
Privacy Act regulations, 6 CFR part 5.

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system in order to
make agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency.

The Privacy Act allows Government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for DHS/TSA—023 Workplace Violence
Prevention Program System of Records.
Some information in DHS/TSA-023
Workplace Violence Prevention Program
System of Records relates to official
DHS law enforcement. These
exemptions are needed to protect
information relating to DHS activities
from disclosure to subjects or others
related to these activities. Specifically,
the exemptions are required to preclude
subjects of these activities from
frustrating these processes; to protect
the identities and physical safety of
confidential informants and law
enforcement personnel; to ensure DHS’
ability to obtain information from third
parties and other sources; to protect the
privacy of third parties. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

The exemptions proposed here are
standard law enforcement and national
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security exemptions exercised by a large
number of federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived on a case by
case basis.

A notice of system of records titled,
DHS/TSA-023 Workplace Violence
Prevention Program System of Records
is also published in this issue of the
Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

2. Add at the end of Appendix C to
Part 5, the following new paragraph
“48”:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

48. The DHS/TSA-023 Workplace
Violence Prevention Program System of
Records consists of electronic and paper
records and will be used by the
Transportation Security Administration. The
DHS/TSA-023 Workplace Violence
Prevention Program System of Records is a
repository of information held by DHS in
connection with its several and varied
missions and functions, including, but not
limited to: The enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings there under. The DHS/TSA—-023
Workplace Violence Prevention Program
System of Records contains information that
is collected by, on behalf of, in support of,
or in cooperation with DHS and its
components and may contain personally
identifiable information collected by other
federal, state, local, tribal, foreign, or
international government agencies. The
Secretary of Homeland Security has
exempted portions of this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in (c)(3);
(d); (e)(1), (e)(4)(G); (e)(4)(H); (e)(4)(1); and (f)
of the Privacy Act pursuant to 5 U.S.C.
552a(k)(2). Exemptions from these particular
subsections are justified, on a case-by-case
basis to be determined at the time a request
is made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the

accounting of disclosures could alert the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements), and (f)
(Agency Rules) because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

Dated: February 1, 2010.
Mary Ellen Callahan,
Chief Privacy Officer, Department of
Homeland Security.
[FR Doc. 2010-3360 Filed 2—-22—-10; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part5
[Docket No. DHS—2009-0096]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security/ALL-027 The History of the
Department of Homeland Security
System of Records

AGENCY: Privacy Office, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security is giving concurrent notice of
an updated and reissued system of
records pursuant to the Privacy Act of
1974 for the Department of Homeland
Security/ALL-027 The History of the
Department of Homeland Security
System of Records and this proposed
rulemaking. In this proposed
rulemaking, the Department proposes to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements.

DATES: Comments must be received on
or before March 25, 2010.

ADDRESSES: You may submit comments,
identified by docket number [DHS—
2009-0096], by one of the following
methods:

e Federal e-Rulemaking Portal: http:
//www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:703-483-2999.

e Mail: Mary Ellen Callahan, Chief
Privacy Officer and Chief Freedom of
Information Act Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact:
Historian (202—-282—-8682), History
Office, Office of Policy, Department of
Homeland Security, Washington, DC
20528. For privacy issues please
contact: Mary Ellen Callahan (703-235-
0780), Chief Privacy Officer, Privacy
Office, Department of Homeland
Security, Washington, DC 20528.
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SUPPLEMENTARY INFORMATION:

Background: The Department of
Homeland Security (DHS) and its
components and offices rely on the
Privacy Act system of records notice,
DHS-2004—-0004 Oral History Program:
The History of the Department of
Homeland Security System of Records
(69 FR 56781, September 22, 2004) for
the collection and maintenance of
records that concern the Department’s
history records. The system name is
being changed to DHS/ALL—-027 The
History of the Department of Homeland
Security System of Records.

As part of its efforts to maintain its
Privacy Act records systems, DHS is
updating and reissuing a Department-
wide system of records under the
Privacy Act (5 U.S.C. 552a) for DHS
history records. This will ensure that all
components of DHS follow the same
privacy rules for collecting and
handling history records. The collection
and maintenance of this information
will assist DHS in managing the
Department’s history records.

The Privacy Act embodies fair
information principles in a statutory
framework governing the means by
which the United States Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
“system of records.” A “system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual.
Individuals may request their own
records that are maintained in a system
of records in the possession or under the
control of DHS by complying with DHS
Privacy Act regulations, 6 CFR part 5.

The Privacy Act requires each agency
to publish in the Federal Register a
description of the type and character of
each system of records that the agency
maintains, and the routine uses that are
contained in each system in order to
make agency recordkeeping practices
transparent, to notify individuals
regarding the uses to which personally
identifiable information is put, and to
assist individuals in finding such files
within the agency.

The Privacy Act allows Government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed.

DHS is claiming exemptions from
certain requirements of the Privacy Act

for the DHS/ALL—027 The History of the
Department of Homeland Security
System of Records. Some information in
this system of records relates to official
DHS national security, law enforcement,
immigration, intelligence activities, and
protective services to the President of
the United States or other individuals
pursuant to Section 3056 and 3056A of
Title 18, investigatory records related to
suitability and federal service exams
and test materials. These exemptions are
needed to protect information relating to
DHS activities from disclosure to
subjects or others related to these
activities. Specifically, the exemptions
are required to preclude subjects of
these activities from frustrating these
processes; to avoid disclosure of activity
techniques; to protect the identities and
physical safety of confidential
informants and law enforcement
personnel; to ensure DHS’ ability to
obtain information from third parties
and other sources; to protect the privacy
of third parties; to safeguard classified
information; and to safeguard records in
connection with providing protective
services to the President of the United
States or other individuals pursuant to
Section 3056 and 3056A of Title 18.
Disclosure of information to the subject
of the inquiry could also permit the
subject to avoid detection or
apprehension.

It is necessary for these records to be
exempt because, if public, could
disclose training and protection
methods used to protect the President of
the United States or other individuals
pursuant to Section 3056 and 3056A of
Title 18. While these records are
maintained for historical purposes, they
must remain exempt from the Privacy
Act.

The exemptions proposed here are
standard law enforcement and national
security exemptions exercised by a large
number of federal law enforcement and
intelligence agencies. In appropriate
circumstances, where compliance
would not appear to interfere with or
adversely affect the law enforcement
purposes of this system and the overall
law enforcement process, the applicable
exemptions may be waived on a case by
case basis.

A notice of system of records for DHS/
ALL-027 The History of the Department
of Homeland Security System of
Records is also published in this issue
of the Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

2. Add at the end of Appendix C to
Part 5, the following new paragraph
“47”:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

47. The DHS/ALL-027 The History of the
Department of Homeland Security System of
Records consists of electronic and paper
records and will be used by DHS and its
components. The DHS/ALL-027 The History
of the Department of Homeland Security
System of Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to the enforcement
of civil and criminal laws; investigations,
inquiries, and proceedings there under;
national security and intelligence activities;
and protection of the President of the United
States or other individuals pursuant to
Section 3056 and 3056A of Title 18. The
DHS/ALL-027 The History of the Department
of Homeland Security System of Records
contain information that is collected by, on
behalf of, in support of, or in cooperation
with DHS and its components and may
contain personally identifiable information
collected by other federal, state, local, tribal,
foreign, or international government
agencies. The Secretary of Homeland
Security has exempted this system from the
following provisions of the Privacy Act,
subject to limitations set forth in 5 U.S.C.
552a(c)(3) and (4); (d); (e)(1), (e)(2), (e)(3),
(e)@)(G), (e)(4)(H), (e)(5), (e)(8); (1); and (g)
pursuant to 5 U.S.C. 552a(j)(2). Additionally,
the Secretary of Homeland Security has
exempted this system from the following
provisions of the Privacy Act, subject to
limitations set forth in 5 U.S.C. 552a(c)(3);
(d); (e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(1); and (f)
pursuant to 5 U.S.C. 552a(k)(1), (k)(2), (k)(3),
and (k)(5). Exemptions from these particular
subsections are justified, on a case-by-case
basis to be determined at the time a request
is made, for the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.
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(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of the
investigation, thereby interfering with that
investigation and related law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information could impede law enforcement
by compromising the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants.

(f) From subsections (e)(4)(G) and (H) (I)
and (f) (Agency Requirements) because
portions of this system are exempt from the
individual access provisions of subsection (d)
and thus would not require DHS to apply
rules for records or portions of records which
are exempted from access or amendment
upon request. Access to, and amendment of,
system records that are not exempt or for
which exemption is waived may be obtained
under procedures described in the related
system of records notice (SORN) or Subpart
B of this Part.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with subsection (e)(5)
would preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law

enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) (Civil Remedies) to
the extent that the system is exempt from
other specific subsections of the Privacy Act.

Dated: January 21, 2010.

Mary Ellen Callahan,
Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2010-3361 Filed 2—-22-10; 8:45 am]
BILLING CODE 9110-9M-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920

[Doc. No. AO-FV-08-0174; AMS—-FV-08-
0085; FV08-920-3]

Kiwifruit Grown in California;
Secretary’s Decision and Referendum
Order on Proposed Amendments to
Marketing Order No. 920

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This decision proposes
amendments to Marketing Order No.
920 (order), which regulates the
handling of kiwifruit grown in
California, and provides growers with
the opportunity to vote in a referendum
to determine if they favor the changes.
The amendments are based on proposals
by the Kiwifruit Administrative
Committee (committee), which is
responsible for local administration of
the order. These proposed amendments
would redefine the districts into which
the production area is divided and
reallocate committee membership
among the districts, revise committee
nomination and selection procedures,
authorize the committee to conduct
research and promotion programs, and
revise committee meeting and voting
procedures. The proposals are intended
to improve the operation and
administration of the order and provide
the industry with additional tools for
the marketing of kiwifruit.

DATES: The referendum will be
conducted from March 12 through
March 26, 2010. The representative
period for the purpose of the
referendum is August 1, 2008, through
July 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Laurel May or Kathleen Finn, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0237,

Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or E-mail:

Laurel. May@ams.usda.gov or
Kathy.Finn@ams.usda.gov.

Small businesses may request
information on this proceeding by
contacting Antoinette Carter, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., Stop 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on January 24, 2008, and
published in the November 19, 2008,
issue of the Federal Register (73 FR
69588), and a Recommended Decision
issued on November 5, 2009, and
published in the November 12, 2009,
issue of the Federal Register (74 FR
58216).

This action is governed by the
provisions of sections 556 and 557 of
title 5 of the United States Code and is
therefore excluded from the
requirements of Executive Order 12866.

Preliminary Statement

The proposed amendments are based
on the record of a public hearing held
December 9, 2008, in Modesto,
California, to consider such
amendments to the order. Notice of this
hearing was published in the Federal
Register on November 19, 2008 (73 FR
69588). The hearing was held pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act,” and the
applicable rules of practice and
procedure governing the formulation of
marketing agreements and orders (7 CFR
part 900). The notice of hearing
contained four proposals submitted by
the committee.

The amendments included in this
decision would:

1. Redefine the districts into which
the production area is divided and
reallocate committee membership
positions among the districts;

2. Revise committee nomination and
selection procedures;

3. Add authority for research and
promotion programs; and

4. Revise the committee’s meeting and
voting procedures.

The Agricultural Marketing Service
(AMS) also proposed to make any such
changes to the order as may be
necessary, if any of the proposed
changes are adopted, so that all of the
order’s provisions conform to the
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effectuated amendments. AMS proposed
making a clarifying conforming change
to the order language in § 920.20 that
cross references §920.31(1).

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Administrator of AMS on
November 5, 2009, filed with the
Hearing Clerk, U.S. Department of
Agriculture (USDA), a Recommended
Decision and Opportunity to File
Written Exceptions thereto by December
14, 2009. None were filed.

Small Business Considerations

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601-612) (RFA), AMS has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that
small businesses will not be unduly or
disproportionately burdened. Marketing
orders and amendments thereto are
unique in that they are normally
brought about through group action of
essentially small entities for their own
benefit.

Small agricultural service firms,
which include handlers regulated under
the order, have been defined by the
Small Business Administration (SBA)
(13 CFR 121.201) as those having annual
receipts of less than $7,000,000. Small
agricultural growers have been defined
as those with annual receipts of less
than $750,000.

There are approximately 30 handlers
of kiwifruit subject to regulation under
the order and approximately 220
growers of kiwifruit in the regulated
area. Information provided at the
hearing indicates that the majority of the
handlers would be considered small
agricultural service firms. Hearing
testimony also suggests that the majority
of growers would be considered small
entities according to the SBA’s
definition.

The order regulates the handling of
kiwifruit grown in the State of
California. Total bearing kiwifruit
acreage has declined from a peak of
approximately 7,300 acres in 1992-93 to
about 4,000 acres in 2007—-08.
Approximately 24,500 tons of kiwifruit
were produced in California during the
2007-08 season—a decline of
approximately 27,800 tons compared to
the 1992-93 season. According to
evidence provided at the hearing,
approximately 30 percent of the 2007—
08 California kiwifruit crop was shipped
to export markets, including Canada,

Mexico, Central American, and Asian
destinations.

Under the order, outgoing grade, size,
pack, and container regulations are
established for kiwifruit shipments, and
shipping and inventory information is
collected. Program activities
administered by the committee are
designed to support large and small
kiwifruit growers and handlers. The 12-
member committee is comprised of
eleven grower representatives from the
production area, as well as a public
member. Committee meetings in which
regulatory recommendations and other
decisions are made are open to the
public. All members are able to
participate in committee deliberations,
and each committee member has an
equal vote. Others in attendance at
meetings are also allowed to express
their views.

Following several discussions within
the kiwifruit industry, the committee
considered adding authority to conduct
research and promotion programs to
provide maximum flexibility to the
order. An amendment subcommittee
was appointed to develop
recommendations for this and other
possible order revisions. The
subcommittee developed a list of
proposed amendments to the order,
which was then presented to the
committee.

The committee met to review and
discuss the subcommittee’s proposals at
its meetings on January 30, 2008, April
22,2008, and July 9, 2008. At those
meetings, the committee voted
unanimously to support the four
proposed amendments that were
forwarded to AMS and subsequently
considered at the hearing.

The proposed amendments are
intended to provide the committee and
the industry with additional flexibility
in administering the order and
producing and marketing California
kiwifruit. Record evidence indicates
that the proposals are intended to
benefit all growers and handlers under
the order, regardless of size.

All grower and handler witnesses
supported the proposed amendments at
the hearing. Several witnesses
commented on the implications of
implementing research and promotion
programs under the order. In that
context, witnesses stated that they
expected the benefits to growers and
handlers to outweigh any potential
costs.

A description of the proposed
amendments and their anticipated
economic impact on small and large
entities is discussed below.

Proposal 1—Districts and
Representation

Proposal 1 would amend the order by
redefining the districts into which the
production area is divided and
providing for the allocation of
committee membership positions
between the districts. Such allocation
would be based upon five-year
production averages, or upon another
basis approved by the Secretary. This
proposal would also provide for
concurrent terms of office for all
committee members, who would be
selected biannually.

At the time the order was
promulgated, kiwifruit acreage was
more widespread throughout California
and there were many more growers
involved in kiwifruit production. The
order originally provided for eight
grower districts within the production
area, with one membership seat
apportioned to each district, and an
additional seat reallocated annually to
each of the three districts with the
highest production in the preceding
year. The structure was designed to
afford equitable representation for all
districts on the committee.

The concentration of planted acreage
into two main regions and the decline
in the number of growers over time has
prompted the committee to evaluate the
appropriateness of the current
committee structure. The committee
believes that consolidating the districts
and providing for reallocation of grower
seats as proposed would better reflect
the current composition of the industry.
The revisions would ensure that the
interests of all large and small entities
are represented appropriately during
committee deliberations. Synchronizing
all the terms of office to begin and end
at the same time would simplify
administration of the order and reduce
disruptions to committee business.
Adoption of the proposed amendment
would have no economic impact on
growers or handlers of any size.

Proposal 2—Nominations and
Vacancies

Proposal 2 would amend the order by
specifying that grower nomination
meetings be held by June 1 of each
nomination year and that mid-term
vacancies may be filled by selections
made by the Secretary after
consideration of recommendations that
may be submitted by the committee,
unless such selection is deemed
unnecessary by the Secretary.

Currently, the order requires that
nomination meetings be held by July 15
of each year, but that deadline does not
allow for timely processing of the
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nominations and selections of new
members prior to the August 1
beginning of the terms of office. The
committee has been conducting
nomination meetings earlier than
prescribed by the order and proposed
this revision to codify what has become
normal practice.

Any vacancies that occur under the
current order provisions must be filled
by repeating the nomination and
selection process outlined for new
members. Allowing the Secretary to fill
vacancies as proposed would streamline
the process of filling vacancies and
reduce disruption to committee
business.

Adoption of this proposal would have
no economic impact upon growers or
handlers of any size.

Proposal 3—Research and Promotion

Proposal 3 would amend the order by
adding authority for the committee to
conduct research and promotion
projects and to accept voluntary
contributions to assist with funding
those projects. This proposal would also
amend the order by requiring the
concurring vote of eight members for
any action with respect to research and
promotion. Currently, the committee is
not authorized to conduct research or
promotion programs, and it is not
authorized to accept voluntary
contributions for any purpose.

Historically, kiwifruit research has
been conducted by other industry
organizations and funded through
private as well as public revenues.
Currently, the California Kiwifruit
Commission, a State marketing program,
is authorized to conduct research and
promotion projects for the industry.
According to the hearing record, the
committee has not identified any
specific projects that it wants to conduct
at this time, nor does it intend to
duplicate the efforts of the State
program. However, it would like to add
authority to conduct such projects in the
event that a need for new projects arises.

Further, the committee proposed
adding authority to accept voluntary
funds to conduct research and
promotion projects to augment the
assessment revenues they might budget
for such purposes. The order specifies a
cap on the rate handlers may be
assessed to support the committee’s
programs and activities. According to
witnesses, the current assessment rate is
well below the established cap, but
supporting research and promotion
projects in the future could require more
money than what the shrinking industry
is likely to collect through assessments.
Voluntary contributions could also
augment matching funds required from

the committee for participation in
USDA-sponsored market development
programs.

Finally, the committee recommended
adding a provision that all actions with
respect to research and promotion
would require eight concurring
committee votes. Witnesses explained
that this supermajority approval would
ensure that research and promotion
projects undertaken by the committee
would benefit the industry as a whole.

Adding authority to conduct research
and promotion projects would not, of
itself, have any economic impact on
growers or handlers of any size. If
research and promotion projects were
implemented under this authority in the
future, the assessment rate for handlers
would likely increase to cover the cost
of those expenditures. The value of any
proposed projects, as well as
recommendations for increased
assessment rates, would be evaluated by
the committee and approval would
require the concurring vote of eight
members. Any increases in cost would
be borne proportionately by handlers
according to the volume of kiwifruit
they ship. Those costs could be offset by
voluntary contributions. Witnesses
testified that any increases in cost due
to implementation of this proposal
would be offset by benefits expected to
accrue to growers and handlers as
improved production and post-harvest
handling methods and new market
opportunities are developed. Any
increased costs would be proportional
to a handler’s size and would not
unduly or disproportionately impact
small entities.

Proposal 4—Meeting and Voting
Procedures

Proposal 4 would amend the order by
allowing the committee to designate
substitute alternates to represent absent
members from the same district at
meetings if necessary to secure a
quorum. Currently, under most
circumstances, only a member’s
respective alternate may represent the
member if the member is unable to
attend a meeting. For districts with only
one member, there is no provision for
when both the member and his or her
alternate are unavailable for a meeting.
In the past, meetings have been
cancelled at the last minute because
attendance was insufficient to meet
quorum requirements.

If implemented, the proposed
amendment would allow alternates not
otherwise representing absent members
to represent other members at
committee meetings in order to secure a
quorum. This would help ensure that
quorum requirements could be met and

that committee business could be
addressed in a timely manner.

This proposal would further authorize
the committee to meet by telephone or
other means of communication. Video
conference meetings would be
considered assembled meetings and
votes taken at such meetings would be
considered in-person. Votes by
telephone or other types of non-
assembled meetings would be by roll
call.

Witnesses testified that this
amendment would provide the
committee with greater flexibility in
scheduling meetings and would be
consistent with current practices in
other kiwi industry settings. The use of
telephone and other means of
communication would allow greater
access to committee meetings for
members as well as other interested
persons. Additionally, administration of
the order would be improved as urgent
committee business could be addressed
in a timely manner.

This amendment is expected to
benefit growers and handlers of all sizes
by improving committee efficiencies
and encouraging greater participation in
industry deliberations. The amendment
is not expected to result in any
significant increased costs to producers
or handlers.

Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed amendments to
the order on small entities. The record
evidence indicates that the proposed
amendments are intended to benefit all
producers and handlers under the order,
regardless of size. Furthermore, the
record shows that the costs associated
with implementing regulations would
be outweighed by the benefits expected
to accrue to the California kiwifruit
industry.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule. These
amendments are intended to improve
the operation and administration of the
order and to assist in the production
and marketing of California kiwifruit.

Paperwork Reduction Act

Current information collection
requirements for part 920 are approved
by the Office of Management and
Budget (OMB), under OMB Number
0581-0189—“Generic OMB Fruit
Crops.” No changes in these
requirements are anticipated as a result
of this proceeding. Should any such
changes become necessary, they would
be submitted to OMB for approval.

As with all Federal marketing order
programs, reports and forms are
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periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Civil Justice Reform

The amendments to Marketing Order
No. 920 proposed herein have been
reviewed under Executive Order 12988,
Civil Justice Reform. They are not
intended to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
no later than 20 days after the date of
the entry of the ruling.

Findings and Conclusions

The findings and conclusions, rulings,
and general findings and determinations
included in the Recommended Decision
set forth in the November 12, 2009,
issue of the Federal Register are hereby
approved and adopted.

Marketing Order

Annexed hereto and made a part
hereof is the document entitled “Order
Amending the Order Regulating the
Handling of Kiwifruit Grown in
California.” This document has been
decided upon as the detailed and
appropriate means of effectuating the
foregoing findings and conclusions.

It is hereby ordered, that this entire
decision be published in the Federal
Register.

Referendum Order

It is hereby directed that a referendum
be conducted in accordance with the
procedure for the conduct of referenda
(7 CFR 900.400—407) to determine
whether the annexed order amending
the order regulating the handling of

kiwifruit grown in California is
approved or favored by growers, as
defined under the terms of the order,
who during the representative period
were engaged in the production of
kiwifruit in the production area.

The representative period for the
conduct of such referendum is hereby
determined to be August 1, 2008,
through July 31, 2009.

The agents of the Secretary to conduct
such referendum are hereby designated
to be Kurt Kimmel and Debbie Wray,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or E-mail:
Kurt. Kimmel@ams.usda.gov or
Debbie.Wray@ams.usda.gov,
respectively.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

Dated: February 17, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

Order Amending the Order Regulating
the Handling of Kiwifruit Grown in
California?

Findings and Determinations

The findings hereinafter set forth are
supplementary to the findings and
determinations which were previously
made in connection with the issuance of
the marketing agreement and order; and
all said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) Findings and Determinations Upon
the Basis of the Hearing Record

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-612),
and the applicable rules of practice and
procedure effective thereunder (7 CFR
part 900), a public hearing was held
upon the proposed amendments to
Marketing Order No. 920 (7 CFR part
920), regulating the handling of
kiwifruit grown in California. Upon the
basis of the evidence introduced at such
hearing and the record thereof, it is
found that:

1This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

(1) The marketing order, as amended,
and as hereby proposed to be further
amended, and all of the terms and
conditions thereof, would tend to
effectuate the declared policy of the Act;

(2) The marketing order, as amended,
and as hereby proposed to be further
amended, regulates the handling of
kiwifruit grown in the production area
(California) in the same manner as, and
is applicable only to, persons in the
respective classes of commercial and
industrial activity specified in the
marketing order upon which a hearing
has been held;

(3) The marketing order, as amended,
and as hereby proposed to be further
amended, is limited in its application to
the smallest regional production area
which is practicable, consistent with
carrying out the declared policy of the
Act, and the issuance of several orders
applicable to subdivisions of the
production area would not effectively
carry out the declared policy of the Act;

(4) The marketing order, as amended,
and as hereby proposed to be further
amended, prescribes, insofar as
practicable, such different terms
applicable to different parts of the
production area as are necessary to give
due recognition to the differences in the
production and marketing of kiwifruit
grown in the production area; and

(5) All handling of kiwifruit grown in
the production area as defined in the
marketing order, is in the current of
interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

For the reasons set forth in the
preamble, 7 CFR part 920 is proposed to
be amended as follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. Revise §920.12 to read as follows:

§920.12 District.

District means the applicable one of
the following described subdivisions of
the production area or such other
subdivision as may be prescribed
pursuant to §920.31:

(a) District 1 shall include Butte,
Sutter, and Yuba Counties.

(b) District 2 shall include Tulare
County.

(c) District 3 shall include all counties
within the production area not included
in Districts 1 and 2.

3. Revise §920.20 to read as follows:

§920.20 Establishment and Membership

There is hereby established a
Kiwifruit Administrative Committee
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consisting of 12 members, each of whom
shall have an alternate who shall have
the same qualifications as the member
for whom he or she is an alternate. The
12-member committee shall be made up
of the following: One public member
(and alternate), and eleven members
(and alternates). With the exception of
the public member and alternate, all
members and their respective alternates
shall be growers or employees of
growers. In accordance with § 920.31(1),
district representation on the committee
shall be based upon the previous five-
year average production in the district
and shall be established so as to provide
an equitable relationship between
membership and districts. The
committee may, with the approval of the
Secretary, provide such other allocation
of membership as may be necessary to
assure equitable representation.

4. Revise §920.21 to read as follows:

§920.21 Term of office.

The term of office of each member
and alternate member of the committee
shall be for two years from the date of
their selection and until their successors
are selected. The terms of office shall
begin on August 1 and end on the last
day of July, or such other dates as the
committee may recommend and the
Secretary approve. Provided, That the
terms of office of all members and
alternates currently serving will end on
the last day of the fiscal period in which
this amended provision becomes
effective, with nominations for new
terms of office to be conducted as soon
as practicable after the effective date of
the amendment. Members may serve up
to three consecutive 2-year terms not to
exceed 6 consecutive years as members.
Alternate members may serve up to
three consecutive 2-year terms not to
exceed 6 consecutive years as alternate
members. Provided, That any term of
office less than two years as a result of
the amendment will not count toward
tenure.

5.In §920.22, revise the first sentence
of paragraph (a) to read as follows:

§920.22 Nomination.

(a) Except as provided in paragraph
(b) of this section, the committee shall
hold, or cause to be held, not later than
June 1 of each year in which
nominations are made, or such other
date as may be specified by the
Secretary, a meeting or meetings of
growers in each district for the purpose
of designating nominees to serve as
grower members and alternates on the

committee. * * *
* * * * *

6. Revise §920.26 to read as follows:

§920.26 Vacancies.

To fill any vacancy occasioned by the
failure of any person selected as a
member or as an alternate member of
the committee to qualify, or in the event
of the death, removal, resignation, or
disqualification of any member or
alternate member of the committee, a
successor for the unexpired term of such
member or alternate member of the
committee shall be selected by the
Secretary after consideration of
recommendations which may be
submitted by the committee, unless
such selection is deemed unnecessary
by the Secretary. The selection shall be
made on the basis of representation
provided for in § 920.20.

7. Revise §920.27 to read as follows:

§920.27 Alternate members.

An alternate member of the
committee, during the absence of the
member for whom that individual is an
alternate, shall act in the place and
stead of such member and perform such
other duties as assigned. In the event
both a member and his or her alternate
are unable to attend a committee
meeting, the committee may designate
any other alternate member from the
same district to serve in such member’s
place and stead if necessary to secure a
quorum. In the event of the death,
removal, resignation, or disqualification
of a member, the alternate of such
member shall act for him or her until a
successor for such member is selected
and has qualified.

8. Revise § 920.32 to read as follows:

§920.32 Procedure.

(a) Eight members of the committee,
or alternates acting for members, shall
constitute a quorum, and any action of
the committee shall require the
concurring vote of the majority of those
present: Provided, That actions of the
committee with respect to expenses and
assessments, research and promotion
activities, or recommendations for
regulations pursuant to §§920.50
through 920.55 of this part shall require
at least eight concurring votes.

(b) Committee meetings may be
assembled or held by telephone, video
conference, or other means of
communication. The committee may
vote by telephone, facsimile, or other
means of communication. Votes by
members or alternates present at
assembled meetings shall be cast in
person. Votes by members or alternates
participating by telephone or other
means of communication shall be by
roll call; Provided, That a video
conference shall be considered an
assembled meeting, and votes by those

participating through video conference
shall be considered as cast in person.

9. Add a new §920.45 to read as
follows:

§920.45 Contributions.

The committee may accept voluntary
contributions, but these shall only be
used to pay expenses incurred pursuant
to §920.47. Furthermore, such
contributions shall be free from any
encumbrances by the donor, and the
committee shall retain complete control
of their use.

10. Add a new §920.47 to read as
follows:

§920.47 Production research, marketing
research and development.

The committee, with the approval of
the Secretary, may establish or provide
for the establishment of production and
post-harvest research, and marketing
research and development projects
designed to assist, improve, or promote
the marketing, distribution, and
consumption or efficient production of
kiwifruit. The expense of such projects
shall be paid from funds collected
pursuant to §§920.41 and 920.45.

[FR Doc. 2010-3477 Filed 2-22-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1218

[Document Number AMS—-FV-09-0021; FV—
09-704]

Blueberry Promotion, Research, and
Information Order; Withdrawal of a
Proposed Rule

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Withdrawal of proposed rule.

SUMMARY: This action withdraws a
proposed rule published in the Federal
Register on July 27, 2009 (74 FR 36955),
to amend the Blueberry Promotion,
Research, and Information Order (Order)
by increasing the assessment rate on
producers and importers who produce
or import more than 2,000 pounds of
highbush blueberries annually from $12
to $24 per ton. The Order is
administered by the U.S. Highbush
Blueberry Council (Council).
Assessments are used by the Council to
fund a nationally coordinated program
of research, development, advertising,
and promotion of highbush blueberries
in the marketplace. The Council
recommended increasing the assessment
rate to expand its promotional and
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research activities to bridge the
potential gap between demand and
future supply. Several comments were
received in opposition to the proposed
increase in assessment rate.
Accordingly, based upon comments
received, the proposed rule is being
withdrawn.

DATES: The proposed rule published on
July 27, 2009 (74 FR 36955) is
withdrawn as of February 23, 2010.
FOR FURTHER INFORMATION CONTACT:
Sonia Jimenez, Chief, Research and
Promotion Branch, Fruit and Vegetable
Programs, AMS, U.S. Department of
Agriculture, Stop 0244, 1400
Independence Avenue, SW., Room
0632-S, Washington, DC 20250-0244;
telephone: (888) 720—9917; facsimile:
(202) 205—2800; or electronic mail:
Sonia.Jimenez@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under the Blueberry
Promotion, Research, and Information
Order [7 CFR part 1218]. The Order is
authorized under the Commodity
Promotion, Research, and Information
Act of 1996 [7 U.S.C. 7411-7425].

This action withdraws a proposed
rule published in the Federal Register
on July 27, 2009 (74 FR 36955), to
amend the Order by increasing the
assessment rate on producers and
importers who produce or import more
than 2,000 pounds of highbush
blueberries annually from $12 to $24
per ton. The Council recommended this
action to expand its promotional
activities and add an advertising
component to bridge the potential gap
between highbush blueberry demand
and future supply. Furthermore, it was
the Council’s intent to use the
additional revenue to strengthen
existing consumer, food service, and
food manufacturer publicity; to expand
its health research; and to develop an
educational campaign on good
management practices and food safety
within the United States as well as
internationally.

During the comment period, July 27
through September 25, 2009, the
Department of Agriculture received 45
timely comments. These comments may
be viewed on the Internet at http://
www.regulations.gov. Nineteen
comments were opposed to increasing
the assessment rate at this time and one
comment supported a smaller increase
of $18 per ton.

In summary, the opposing
commenters expressed concern with
doubling the assessment rate in light of
current, poor economic conditions.
Several commenters also argued that
there is no need to increase the
assessment rate because revenue should

increase with the anticipated increase in
production. Others raised concerns
about growers being able to cover their
production costs if the assessment rate
doubled. Given the comments received,
AMS agrees that the proposed rule
increasing the assessment rate from $12
to $24 per ton should not be finalized.
Therefore, the proposed rule is being
withdrawn so as to allow further
consideration by the Council. The
Council should reconsider whether an
increase in the assessment rate is
appropriate, and if so, at what rate it
should recommend any increase.

The proposed rule to amend the Order
by increasing the assessment rate on
producers and importers who produce
or import more than 2,000 pounds of
highbush blueberries annually from $12
to $24 per ton published in the Federal
Register on July 27, 2009 (74 FR 36955),
is hereby withdrawn.

List of Subjects in 7 CFR Part 1218

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Blueberry promotion, Reporting and
recordkeeping requirements.

Authority: 7 U.S.C. 7411-7425; 7 U.S.C.
7401.

Dated: February 17, 2010.

Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-3478 Filed 2—22-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1218 and 1219

[Document Numbers AMS-FV-10-0006;
AMS-FV-10-0007]

Blueberry and Hass Avocado
Promotion, Research, and Information
Orders; Section 610 Reviews

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of reviews and request
for comments.

SUMMARY: This document announces the
Agricultural Marketing Service’s (AMS)
plans to review the Blueberry and Hass
Avocado Promotion, Research, and
Information Orders (Orders). Both
reviews will be conducted under criteria
contained in Section 610 of the
Regulatory Flexibility Act (RFA).

DATES: Written comments must be
received by April 26, 2010.

ADDRESSES: Interested persons are
invited to submit written comments on

the Internet at: http://
www.regulations.gov or to the Research
and Promotion Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
0632-S, Stop 0244, 1400 Independence
Avenue, SW., Washington, DC 20250—
0244; facsimile: (202) 205-2800. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the above office during
regular business hours or it can be
viewed at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Jeanette Palmer, Marketing Specialist,
Research and Promotion Branch, Fruit
and Vegetable Programs, AMS, USDA,
Stop 0244, 1400 Independence Avenue,
SW., Room 0632-S, Washington, DC
20250-0244; telephone: (888) 720-9917;
facsimile: (202) 205-2800; or electronic
mail: Jeanette.Palmer@ams.usda.gov
regarding blueberries; or Maureen T.
Pello, Marketing Specialist, Research
and Promotion Branch, telephone: (503)
632—8848; facsimile (503) 632—8852; or
electronic mail:
Maureen.Pello@ams.usda.gov regarding
avocados.

SUPPLEMENTARY INFORMATION: The
Blueberry Promotion, Research and
Information Order (Blueberry Order) (7
CFR part 1218) is authorized under the
Commodity Promotion, Research, and
Information Act of 1996 (1996 Act) (7
U.S.C. 7411-7425). The Hass Avocado
Promotion, Research and Information
Order (Avocado Order) (7 CFR part
1219) is authorized under the Hass
Avocado Promotion, Research and
Information Act of 2000 (Avocado Act)
(7 U.S.C. 7801-7813).

The Blueberry Order became effective
on August 16, 2000. The Order is
administered by the U.S. Highbush
Blueberry Council (Council) with
oversight by the Department of
Agriculture (USDA). The program is
funded by assessments on highbush
(cultivated) blueberries grown in and
imported into the United States.
Producers and importers pay the
assessment. The producer assessment is
remitted by first handlers, and the
importer assessment is remitted by the
U.S. Customs and Border Protection
(Customs). Producers and importers
who produce or import less than 2,000
pounds of highbush blueberries
annually are exempt from the program.
The purpose of the Order is to finance
a coordinated program of promotion,
research, and information to maintain
and expand the market for fresh and
processed cultivated blueberries in the
United States and abroad.
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The Council is composed of 14
members as follows: 10 producers (one
from each of four regions and one from
each of the top six producing States); 1
importer; 1 exporter from a foreign
production area; 1 handler; and 1 public
member. Each member has an alternate.
The members and alternates are
appointed to the Council by the
Secretary of Agriculture and serve a
term of 3 years.

The Avocado Order became effective
on September 9, 2002. The Order is
administered by the Hass Avocado
Board (Board) with oversight by USDA.
The program is funded by assessments
on fresh domestic and imported Hass
avocados. Producers and importers pay
the assessment. The producer
assessment is remitted by first handlers,
and the importer assessment is remitted
by Customs. Exports of domestic Hass
avocados are exempt from assessments.
The purpose of the program is to
increase consumption of Hass avocados
in the United States.

Under the Order, a state association of
avocado producers receives 85 percent
of the assessments paid by domestic
producers, and certified importer
associations receive 85 percent of the
assessments paid by their members. The
State and importer associations use
these funds to conduct State-of-origin
and country-of-origin promotions,
respectively.

The Board is composed of 12
members, 7 who are producers and 5
who are importers. Each member has an
alternate. The members and alternates
are appointed to the Board by the
Secretary of Agriculture and serve a
term of 3 years.

AMS published in the Federal
Register on March 24, 2006 (71 FR
14827), its plan to review certain
regulations, including the Blueberry and
Avocado Orders under criteria
contained in section 610 of the RFA (5
U.S.C. 601-612). Because many AMS
regulations impact small entities, AMS
decided, as a matter of policy, to review
certain regulations which, although they
may not meet the threshold requirement
under section 610 of the RFA, warrant
review. According to the schedule
published in 2006, this notice and
request for comments is made for the
Blueberry and Avocado Orders.

The purpose of the review is to
determine whether the Orders should be
continued without change, amended, or
rescinded (consistent with the
objectives of the 1996 Act and Avocado
Act, respectively) to minimize the
impacts on small entities. AMS will
consider the following factors: (1) The
continued need for the Orders; (2) the
nature of complaints or comments

received from the public concerning the
Orders; (3) the complexity of the Orders;
(4) the extent to which the Orders
overlap, duplicate, or conflict with other
Federal rules, and, to the extent feasible,
with State and local regulations; and (5)
the length of time since the Orders have
been evaluated or the degree to which
technology, economic conditions, or
other factors have changed in the area
affected by the Orders.

Written comments, views, opinions,
and other information regarding the
Order’s impact on small businesses are
invited.

Dated: February 17, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-3446 Filed 2—-22-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2007-BT-STD-0010]
RIN 1904-AA89

Energy Conservation Standards for
Residential Clothes Dryers and Room
Air Conditioners: Public Meeting and
Availability of the Preliminary
Technical Support Document

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability of preliminary technical
support document.

SUMMARY: The U. S. Department of
Energy (DOE) will hold a public meeting
to discuss and receive comments on the
product classes that DOE plans to
analyze for purposes of amending
energy conservation standards for
residential clothes dryers and room air
conditioners; the analytical framework,
models, and tools that DOE is using to
evaluate standards for these products;
the results of preliminary analyses
performed by DOE for these products;
and potential energy conservation
standard levels derived from these
analyses that DOE could consider for
these products. DOE also encourages
written comments on these subjects. To
inform stakeholders and facilitate this
process, DOE has prepared an agenda, a
preliminary Technical Support
Document (TSD), and briefing materials,
which are available at:
http://www1.eere.energy.gov/
buildings/appliance_standards/
residential/clothes dryers.html and
http://www1.eere.energy.gov/buildings/

appliance_standards/residential/
room_ac.html.

DATES: The Department will hold a
public meeting on Tuesday, March 16,
2010, from 9 a.m. to 5 p.m. in
Washington, DC. Any person requesting
to speak at the public meeting should
submit such request, along with an
electronic copy of the statement to be
given at the public meeting, before 4
p-m., Tuesday, March 2, 2010. Written
comments are welcome, especially
following the public meeting, and
should be submitted by April 26, 2010.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E-098, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. Please
note that foreign nationals participating
in the public meeting are subject to
advance security screening procedures.
If a foreign national wishes to
participate in the public meeting, please
inform DOE of this fact as soon as
possible by contacting Ms. Brenda
Edwards at (202) 586—2945 so that the
necessary procedures can be completed.

Interested persons may submit
comments, identified by docket number
EERE-2007-BT-STD-0010, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: home
appliance2.rulemaking@ee.doe.gov.
Include EERE-2007-BT-STD-0010 and/
or RIN 1904—-AA89 in the subject line of
the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Public Meeting for Residential Clothes
Dryers and Room Air Conditioners,
EERE-2007-BT-STD-0010 and/or RIN
1904—-AA89, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Phone: (202) 586—2945. Please
submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Phone: (202)
586—2945. Please submit one signed
paper original.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this
rulemaking.

Docket: For access to the docket to
read background documents, a copy of
the transcript of the public meeting, or
comments received, go to the U.S.
Department of Energy, 6th Floor, 950
L’Enfant Plaza, SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
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and 4 p.m., Monday through Friday,
except Federal holidays. Please call Ms.
Brenda Edwards at (202) 586—2945 for
additional information regarding
visiting the Resource Room.
FOR FURTHER INFORMATION CONTACT:
Stephen Witkowski, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121. Phone:
(202) 586-7463. e-mail:
stephen.witkowski@ee.doe.gov.
Francine Pinto or Betsy Kohl, U.S.
Department of Energy, Office of General
Counsel, GC-71, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Phone: (202) 586—7432. e-mail:
Francine.pinto@hq.doe.gov or
Elizabeth.Kohl@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Statutory Authority
II. History of Standards Rulemaking for
Residential Clothes Dryers and Room Air
Conditioners
A. Background
B. Current Rulemaking Process
i. Residential Clothes Dryers
ii. Room Air Conditioners
iii. Consent Decree
III. Summary of the Analyses Performed by
DOE
A. Engineering Analysis
B. Markups To Determine Product Prices
C. Energy Use Characterization
D. Life-Cycle Cost and Payback Period
Analyses
E. National Impact Analysis

I. Statutory Authority

Part A of Title III of the Energy Policy
and Conservation Act of 1975 (EPCA),
42 U.S.C. 6291 et seq., established an
energy conservation program for major
household appliances, which includes
residential clothes dryers and room air
conditioners. This program authorizes
the Department to establish
technologically feasible, economically
justified energy efficiency standards for
certain consumer products that would
result in substantial national energy
savings, and for which both natural
market forces and voluntary labeling
programs have been and/or are expected
to be ineffective in promoting energy
efficiency.

DOE must design each new or
amended standard for these products to
(1) achieve the maximum improvement
in energy efficiency that is
technologically feasible and
economically justified, and (2) result in
significant conservation of energy. (42
U.S.C. 6295(0)(2)(A)) To determine
whether a proposed standard is
economically justified, DOE must, after

receiving comments on the proposed
standard, determine whether the
benefits of the standard exceed its
burdens to the greatest extent
practicable, weighing the following
seven factors:

1. The economic impact of the
standard on manufacturers and
consumers of products subject to the
standard;

2. The savings in operating costs
throughout the estimated average life of
the covered products in the type (or
class) compared to any increase in the
price, initial charges, or maintenance
expenses for the covered products
which are likely to result from the
imposition of the standard;

3. The total projected amount of
energy savings likely to result directly
from the imposition of the standard,;

4. Any lessening of the utility or the
performance of the covered products
likely to result from the imposition of
the standard;

5. The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the imposition of the
standard;

6. The need for national energy
conservation; and

7. Other factors the Secretary
considers relevant.

(42 U.S.C. 6295(0)(2)(B)(i).)

Prior to proposing a standard, DOE
typically seeks public input on the
analytical framework, models, and tools
that DOE will use to evaluate standards
for the product at issue; the results of
preliminary analyses performed by DOE
for the product; and potential energy
conservation standard levels derived
from these analyses that DOE could
consider.

II. History of Standards Rulemaking for
Residential Clothes Dryers and Room
Air Conditioners

A. Background

The amendments to EPCA in the
National Appliance Energy
Conservation Act of 1987 (NAECA),
Public Law 100-12, established
prescriptive energy conservation
standards for residential clothes dryers
and performance energy conservation
standards for room air conditioners, as
well as requirements for determining
whether these standards should be
amended. (42 U.S.C. 6295(c) and (g).)

i. Residential Clothes Dryers

EPCA, as amended by NAECA,
requires gas clothes dryers not to be
equipped with constant burning pilots
and requires that DOE conduct two
cycles of rulemakings to determine if

more stringent standards are justified.
(42 U.S.C. 6295 (g)(3) and (4)) DOE
defines “electric clothes dryer” under
EPCA as “a cabinet-like appliance
designed to dry fabrics in a tumble-type
drum with forced air circulation. The
heat source is electricity and the drum
and blower(s) are driven by an electric
motor(s).” (Title 10 of the Code of
Federal Regulations (CFR) 430.2) Gas
clothes dryers have a similar definition,
except the heat source is gas. On May
14, 1991, DOE published a final rule in
the Federal Register (FR) establishing
the first set of performance standards for
residential clothes dryers; the new
standards became effective on May 14,
1994. 56 FR 22250. DOE initiated a
second standards rulemaking for
residential clothes dryers by publishing
an advance notice of proposed
rulemaking (ANOPR) in the Federal
Register on November 14, 1994. 59 FR
56423. Pursuant to the priority-setting
process outlined in the July 15, 1996,
Procedures, Interpretations and Policies
for Consideration of New or Revised
Energy Conservation Standards for
Consumer Products (61 FR 36974 (July
15, 1996) (establishing 10 CFR part 430,
subpart C, appendix A); the “Process
Rule”), however, DOE classified the
standards rulemaking for residential
clothes dryers as a low priority for its
fiscal year 1998 priority-setting process.
As a result, DOE suspended the
standards rulemaking activities for
them.

ii. Room Air Conditioners

NAECA established performance
standards for room air conditioners that
became effective on January 1, 1990,
and directed DOE to conduct two cycles
of rulemakings to determine if more
stringent standards are justified. (42
U.S.C. 6295 (c)(1) and (2)) DOE defines
“room air conditioner” under EPCA as a
“consumer product, other than a
‘packaged terminal air conditioner,’
which is powered by a single phase
electric current and which is an encased
assembly designed as a unit for
mounting in a window or through the
wall for the purpose of providing
delivery of conditioned air to an
enclosed space. It includes a prime
source of refrigeration and may include
a means for ventilating and heating.” (10
CFR 430.2) On March 4, 1994, DOE
published in the Federal Register a
notice of proposed rulemaking (NOPR)
for several products, including room air
conditioners. 59 FR 10464. As a result
of the Process Rule, DOE suspended
activities to finalize standards for room
air conditioners. DOE subsequently
resumed rulemaking activities related to
room air conditioners, and, on
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September 24, 1997, DOE published a
final rule establishing an updated set of
performance standards, with an
effective date of October 1, 2000. 62 FR
50122.

iii. Consent Decree

Under the consolidated Consent
Decree in New York v. Bodman, No. 05
Civ. 7807 (S.D.N.Y. filed Sept. 7, 2005)
and Natural Resources Defense Council
v. Bodman, No. 05 Civ. 7808 (S.D.N.Y.
filed Sept. 7, 2005) DOE is required to
publish a final rule amending energy
conservation standards for residential
clothes dryers and room air conditioners
no later than June 30, 2011.

B. Current Rulemaking Process

To initiate the current rulemaking to
consider energy conservation standards,
the Department published on its Web
site the Energy Conservation Standards
Rulemaking Framework Document for
Residential Clothes Dryers and Room
Air Conditioners (the framework
document) to explain the issues,
analyses, and process that it anticipated
using for the development of energy
efficiency standards for these products.
This document is available at http://
www1.eere.energy.gov/buildings/
appliance standards/residential/pdfs/
dryer_roomac_framework.pdf. DOE also
published a notice announcing the
availability of the framework document
and a public meeting to discuss the
proposed analytical framework, and
inviting written comments concerning
the development of standards for
residential clothes dryers and room air
conditioners. 72 FR 57254 (October 9,
2007).

The focus of the public meeting,
which was held on October 24, 2007,
was to discuss the analyses and issues
identified in various sections of the
framework document. At the meeting,
DOE described the different analyses it
would conduct, the methods proposed
for conducting them, and the
relationships among the various
analyses. Manufacturers, trade
associations, environmental advocates,
regulators, and other interested parties
attended the meeting. Comments
received since publication of the
framework document have helped
identify issues DOE needs to address in
developing a proposed standard and
provided information contributing to
DOE’s proposed resolution of these
issues.

III. Summary of the Analyses
Performed by DOE

For each of the residential clothes
dryer and room air conditioner products
currently under consideration, DOE

conducted in-depth technical analyses
in the following areas: (1) Engineering,
(2) markups to determine product price,
(3) energy-use characterization, (4) life-
cycle cost (LCC) and payback period
(PBP) analyses, and (5) national impact
analysis (NIA). These analyses resulted
in a preliminary TSD that presents the
methodology and results of each of
these analyses. The preliminary TSD is
available at the Web address given in
the SUMMARY section of this notice. The
analyses are described in more detail
below.

DOE also conducted several other
analyses that either support the five
major analyses or are preliminary
analyses that will be expanded upon for
the NOPR. These analyses include the
market and technology assessment, the
screening analysis, which contributes to
the engineering analysis, and the
shipments analysis, which contributes
to the NIA. In addition to these
analyses, DOE has completed
preliminary work on the manufacturer
impact analysis (MIA) and identified the
methods to be used for the LCC
subgroup analysis, the environmental
assessment, the employment analysis,
the regulatory impact analysis, and the
utility impact analysis. DOE will
expand on these analyses in the NOPR.
A. Engineering Analysis

The engineering analysis establishes
the relationship between the cost and
efficiency of a product DOE is
evaluating for amended energy
conservation standards. This
relationship serves as the basis for cost-
benefit calculations for individual
consumers, manufacturers, and the
nation. The engineering analysis
identifies representative baseline
products, which is the starting point for
analyzing technologies that provide
energy efficiency improvements.
Baseline product refers to a model or
models having features and technologies
typically found in products currently
offered for sale. The baseline model in
each product class represents the
characteristics of products in that class
and, for products already subject to
energy conservation standards, usually
is a model that just meets the current
standard. Chapter 5 of the preliminary
TSD discusses the engineering analysis.

B. Markups To Determine Product
Prices

DOE derives consumer prices for
products based on manufacturer costs,
manufacturer markups, retailer
markups, distributor markups,
contractor markups, builder markups,
and sales taxes. In deriving these
markups, DOE has determined (1) The

distribution channels for product sales;
(2) the markup associated with each
party in the distribution channels; and
(3) the existence and magnitude of
differences between markups for
baseline products (baseline markups)
and for more efficient products
(incremental markups). DOE calculates
both overall baseline and overall
incremental markups based on the
product markups at each step in the
distribution channel. The overall
incremental markup relates the change
in the manufacturer sales price of higher
efficiency models (the incremental cost
increase) to the change in the retailer or
distributor sales price. Chapter 6 of the
preliminary TSD discusses the
estimation of markups.

C. Energy Use Characterization

The energy use characterization
provides estimates of annual energy
consumption for the residential clothes
dryers and room air conditioners, which
DOE uses in the LCC and PBP analyses
and the NIA. DOE developed energy
consumption estimates for all of the
product classes analyzed in the
engineering analysis, as the basis for its
energy use estimates. Chapter 7 of the
preliminary TSD discusses the energy
use characterization.

D. Life-Cycle Cost and Payback Period
Analyses

The LCC and PBP analyses determine
the economic impact of potential
standards on individual consumers. The
LCC is the total consumer expense for
a product over the life of the product.
The LCC analysis compares the LCCs of
products designed to meet possible
energy conservation standards with the
LCCs of the products likely to be
installed in the absence of standards.
DOE determines LCCs by considering
(1) Total installed cost to the purchaser
(which consists of manufacturer selling
price, sales taxes, distribution chain
markups, and installation cost); (2) the
operating expenses of the products
(energy use and maintenance); (3)
product lifetime; and (4) a discount rate
that reflects the real consumer cost of
capital and puts the LCC in present-
value terms. The PBP represents the
number of years needed to recover the
increase in purchase price (including
installation cost) of more efficient
products through savings in the
operating cost of the product. It is the
change in total installed cost due to
increased efficiency divided by the
change in annual operating cost from
increased efficiency. Chapter 8 of the
preliminary TSD discusses the LCC and
PBP analyses.
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E. National Impact Analysis

The NIA estimates the national energy
savings (NES) and the net present value
(NPV) of total consumer costs and
savings expected to result from new
standards at specific efficiency levels.
DOE calculated NES and NPV for each
efficiency level as the difference
between a base-case forecast (without
new standards) and the standards case
forecast (with standards). DOE
determined national annual energy
consumption by multiplying the
number of units in use (by vintage) by
the average unit energy consumption
(also by vintage). Cumulative energy
savings are the sum of the annual NES
determined over a specified time period.
The national NPV is the sum over time
of the discounted net savings each year,
which consists of the difference
between total operating cost savings and
increases in total installed costs. Critical
inputs to this analysis include
shipments projections, retirement rates
(based on estimated product lifetimes),
and estimates of changes in shipments
and retirement rates in response to
changes in product costs due to
standards. Chapter 10 of the preliminary
TSD discusses the NIA.

DOE consulted with interested parties
as part of its process for conducting all
of the analyses and invites further input
from the public on these topics. The
preliminary analytical results are
subject to revision following review and
input from the public. The final rule
will contain the final analysis results.

The Department encourages those
who wish to participate in the public
meeting to obtain the preliminary TSD
and to be prepared to discuss its
contents. A copy of the preliminary TSD
is available at the Web address given in
the SUMMARY section of this notice.
However, public meeting participants
need not limit their comments to the
topics identified in the preliminary
TSD. The Department is also interested
in receiving views concerning other
relevant issues that participants believe
would affect energy conservation
standards for these products or that DOE
should address in the NOPR.

Furthermore, the Department
welcomes all interested parties,
regardless of whether they participate in
the public meeting, to submit in writing
by April 26, 2010, comments and
information on matters addressed in the
preliminary TSD and on other matters
relevant to consideration of standards
for residential clothes dryers and room
air conditioners.

The public meeting will be conducted
in an informal, conference style. A court
reporter will be present to record the

minutes of the meeting. There shall be
no discussion of proprietary
information, costs or prices, market
shares, or other commercial matters
regulated by United States antitrust
laws.

After the public meeting and the
expiration of the period for submitting
written statements, the Department will
consider all comments and additional
information that is obtained from
interested parties or through further
analyses, and it will prepare a NOPR.
The NOPR will include proposed energy
conservation standards for the products
covered by this rulemaking, and
members of the public will be given an
opportunity to submit written and oral
comments on the proposed standards.

Issued in Washington, DC, on February 12,
2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-3479 Filed 2—-22-10; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Parts 950 and 980

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Parts 1266 and 1272
RIN 2590-AA24

Use of Community Development Loans
by Community Financial Institutions
To Secure Advances; Secured Lending
by Federal Home Loan Banks to
Members and Their Affiliates; Transfer
of Advances and New Business
Activity Regulations

AGENCY: Federal Housing Finance
Agency; Federal Housing Finance
Board.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: Section 1211 of the Housing
and Economic Recovery Act of 2008
(HERA) amended the Federal Home
Loan Bank Act (Bank Act) to expand the
types of eligible collateral that
community financial institution (CFI)
members may pledge to secure Federal
Home Loan Bank (Bank) advances to
include secured loans for community
development activities and to allow
Banks to make long-term advances to
CFI members for purposes of financing
community development activities.
Section 1211 further provides that the
Federal Housing Finance Agency
(FHFA) shall define the term

“community development activities” by
regulation. Consequently, FHFA is
proposing to amend the advances
regulations to allow CFI members to
pledge secured loans for community
development activities as eligible
collateral for advances, to provide that
CFI members may use long term
advances to fund community
development activities and to define
“community development,” “community
development loan,” and other related
terms necessary to implement these
provisions. The proposal would also
transfer the advances and new business
activities regulations from the Federal
Housing Finance Board (FHFB)
regulations to the FHFA regulations,
and make other conforming
amendments. Finally, the proposed rule
would also make a change to the
advances regulation which would
incorporate a long-standing policy
previously established by the FHFB that
any form of secured lending by a Bank
to a member of the Federal Home Loan
Bank System (Bank System) is deemed
to be an advance. The proposed rule
would extend that policy to cover
secured lending transactions by a Bank
to affiliates of members.

DATES: Written comments must be
received on or before April 26, 2010. For
additional information, see
SUPPLEMENTARY INFORMATION.

ADDRESSES: You may submit your
comments, identified by regulatory
information number (RIN) 2590-AA24,
by one of the following methods:

e U.S. Mail, United Postal Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA24,
Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA24, Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
package should be logged at the Guard
Desk, First Floor, on business days
between 9 a.m. and 5 p.m.

e E-mail: Comments to Alfred M.
Pollard, General Counsel may be sent by
e-mail to RegComments@fhfa.gov.
Please include “RIN 2590-AA24” in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by e-mail to FHFA at
RegComments@fhfa.gov to ensure
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timely receipt by FHFA. Please include
“RIN 2590—AA24” in the subject line of
the message.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Joseph, Senior Attorney
Advisor, Office of General Counsel,
thomas.joseph@fhfa.gov, (202) 414—
3095, Federal Housing Finance Agency,
Fourth Floor, 1700 G Street, NW.,
Washington, DC 20552; Louis Scalza,
Associate Director, Policy and Program
Development, louis.scalza@fhfa.gov,
(202) 408-2953; or Julie Paller, Senior
Financial Analyst, julie.paller@fhfa.gov
(202) 408-2842, (not toll-free numbers),
Division of Federal Home Loan Bank
Regulation, Federal Housing Finance
Agency, 1625 Eye Street, NW.,
Washington, DC 20006. The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on this
proposed rule, and will consider all
comments before adopting final
amendments to its regulations. Copies of
all comments will be posted on the
FHFA Internet Web site at http://
www.fhfa.gov. In addition, copies of all
comments received will be available for
examination by the public on business
days between the hours of 10 a.m. and
3 p.m., at the Federal Housing Finance
Agency, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. To make
an appointment to inspect comments,
please call the Office of General Counsel
at (202) 414-6924.

II. Background

A. Establishment of FHFA

Effective July 30, 2008, Division A of
HERA, Public Law No. 110-289, 122
Stat. 2654 (2008), created FHFA as an
independent agency of the Federal
government. HERA transferred the
supervisory and oversight
responsibilities over the Federal
National Mortgage Association (Fannie
Mae), the Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
Enterprises), the Banks, and the Bank
System’s Office of Finance, from the
Office of Federal Housing Enterprise
Oversight (OFHEQ) and the FHFB to
FHFA. HERA provided for the
abolishment of OFHEO and FHFB one
year after the date of enactment. FHFA
is responsible for ensuring that the
Enterprises and the Banks operate in a
safe and sound manner, including being
capitalized adequately, and that they
carry out their public policy missions,
including fostering liquid, efficient,
competitive, and resilient national

housing finance markets. The
Enterprises and the Banks continue to
operate under regulations promulgated
by OFHEO and FHFB until FHFA issues
its own regulations.?

B. Statutory and Regulatory Background

Each Bank is a cooperative institution
that is owned by its members. Any
eligible institution (generally a federally
insured depository institution or state-
regulated insurance company) may
become a member of a Bank if it satisfies
certain criteria and purchases a
specified amount of the Bank’s capital
stock. See 12 U.S.C. 1424, 1426; 12 CFR
part 925. Only members or certain
eligible housing associates (such as state
housing finance agencies) may obtain
access to secured loans, known as
advances, or other products provided by
a Bank. See 12 U.S.C. 1426(a)(4),
1430(a), 1430b.

Prior to HERA, CFIs were defined
under the Bank Act as depository
institutions insured under the Federal
Deposit Insurance Act (12 U.S.C. 1811 et
seq.) with average total assets of less
than $500 million, as adjusted annually
for inflation thereafter. 12 U.S.C.
1422(13) (2008). Section 1211 of HERA
raised the $500 million average total
assets cap to $1 billion. See section 1211
Public Law 110-289, 122 Stat. 2790
(amending 12 U.S.C. 1422(10)).

By Notice published in the Federal
Register in February 2009, FHFA
adjusted the $1 billion figure for
inflation to $1.011 billion. See 74 FR
7438 (Feb. 17, 2009). As part of FHFA’s
separate rulemaking addressing Bank
membership for community
development financial institutions,
FHFA included a technical amendment
to the definition of “CFI” in existing
§925.1 of the FHFB regulations to
implement the average total asset cap
increase to $1 billion made by HERA..2

Under the Bank Act, any member,
including a CFI, that wishes to borrow
from its Bank must pledge certain types
of collateral to secure its repayment
obligation on advances, and must
otherwise demonstrate to the Bank that
it is creditworthy. See 12 U.S.C. 1430(a).
Each Bank sets its own lending and
collateral policies, which may vary from
Bank to Bank and will apply to all
borrowing members of that Bank. Prior
to HERA, section 10(a)(3) of the Bank
Act specified that a member may pledge
the following types of collateral to
secure an advance: (i) Fully disbursed,
whole first mortgages on improved

1 See section 1302 of HERA.

2Effective February 4, 2010, FHFA relocates the
part 925 regulations to part 1263 of the FHFA’s
regulations. See 74 FR 22848, 22857 (May 15, 2009);
75 FR 678, 691 (Jan. 5, 2010).

residential property not more than 90
days delinquent, or securities
representing a whole interest in such
mortgages; (ii) securities issued, insured
or guaranteed by the U.S. Government
or any agency thereof; (iii) cash or
deposits of a Bank; (iv) other real estate-
related collateral acceptable to the Bank,
provided the value of such collateral is
readily ascertainable and the Bank can
perfect its security interest in the
collateral; and (v) for institutions that
qualify as CFIs, secured loans for small
business or agriculture, or securities
representing a whole interest in such
secured loans.3 See 12 U.S.C. 1430(a)(3).
Section 1211 of HERA amended section
10(a)(3)(E) to broaden the collateral that
may be pledged by CFI members to
include secured loans for community
development activities.*

In addition, prior to HERA, section
10(a)(2) of the Bank Act provided that
a Bank could make a long-term advance
to a member only for the purposes of
providing funds to the member for
residential housing finance; it also
allowed long term advances to CFI
members for purposes of funding small
business, small farm, and small agri-
business lending.> See 12 U.S.C.
1430(a)(2). Section 1211 of HERA
amended section 10(a)(2)(B) of the Bank
Act so that a Bank also may make long
term advances to a CFI member to fund
community development activities.®

Section 1211 of HERA also amended
section 10(a)(6) of the Bank Act to
provide that the term “community
development activities” shall have the
meaning given such term by regulation
by the Director of FHFA. See id.
(amending 12 U.S.C. 1430(a)(6)). The
legislative history of HERA does not
further illuminate Congress’ intent in
making these amendments.

C. Considerations of Differences
Between the Banks and the Enterprises

Section 1201 of HERA requires the
Director, when promulgating regulations
relating to the Banks, to consider the
following differences between the Banks
and the Enterprises: Cooperative
ownership structure; mission of
providing liquidity to members;
affordable housing and community

3In addition, the Banks under their Community
Investment Cash Advance programs (CICA) may
provide advances to support economic
development that benefit persons based on defined
targeted income levels or targeted geographic areas.
See 12 CFR part 952.

4 See section 1211 of HERA (amending 12 U.S.C.
1430(a)(3)(E)).

5 Applicable regulations define a long term
advance as one “with an original term to maturity
of greater than five years.” 12 CFR 950.1.

6 See section 1211 of HERA (amending 12 U.S.C.
1430(a)(2)(B)).
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development mission; capital structure;
and joint and several liability.” The
Director also may consider any other
differences that are deemed appropriate.
In preparing this proposed regulation,
the FHFA considered the differences
between the Banks and the Enterprises
as they relate to the above factors. The
FHFA requests comments from the
public about whether differences related
to these factors should result in any
revisions to the proposal.

III. The Proposed Regulation

The FHFA is proposing definitions for
community development, community
development loans, and other terms as
needed, to implement the new CFI
collateral provisions adopted by HERA.
The FHFA also proposes to amend the
regulations addressing the purposes for
which a Bank may make long term
advances to include community
development loans made by CFI
members. The proposed rule also would
make a change to the advances
regulation which would incorporate a
long standing policy previously
established by the FHFB that any form
of secured lending by a Bank to a
member of the Bank System is deemed
to be an advance and extend that policy
to cover secured lending transactions by
a Bank to affiliates of members. Finally,
the FHFA is proposing to transfer the
existing advances regulations from part
950 and the existing new business
activity regulation from part 980 of the
FHFB’s regulations (12 CFR parts 950
and 980) to new parts 1266 and 1272 of
the FHFA’s regulations, incorporate
certain definitions that had been in part
900 of the FHFB rules into new
proposed parts 1266 and 1272, and
make additional conforming changes to
these rules.8

A. Proposed Definitions

Under the proposed transfer of the
current part 950 advances regulation,
the definition section of that regulation
would be redesignated as § 1266.1.
FHFA is proposing to amend
redesignated § 1266.1 to make changes
necessary to implement the CFI
collateral amendments adopted by
HERA, as described above, and to make
other conforming changes.

First, FHFA is proposing to define
“community development” with

7 See section 1201 of HERA (amending 12 U.S.C.
4513).

8 The definitions in part 900 of the FHFB rules
apply only to regulations contained in chapter 9 of

Title 12 of the Combined Federal Regulations. Thus,

definitions in part 900 would no longer be
applicable to the advances or the new business
activities regulations once they transferred to new
parts 1266 and 1272.

reference to the definition for this term
adopted by CFI members’ primary
federal regulators under Community
Reinvestment Act (CRA) regulations.®
The definitions were jointly adopted by
the Office of the Comptroller of the
Currency (OCC), Federal Deposit
Insurance Corporation (FDIC), Federal
Reserve Board (FRB), and Office of
Thrift Supervision (OTS) and are
substantively the same.1° Under the
definitions, “community development”
encompasses affordable housing,
community services targeted to low- and
moderate-income individuals, economic
development activities through
financing of businesses and farms that
meet size eligibility standards of the
Small Business Administration’s
Development Company or Small
Business Investment Company Programs
or have gross annual revenues of $1
million or less, and activities that
revitalize or stabilize low- or moderate-
income geographies, designated disaster
areas, or certain designated, distressed,
or underserved non-metropolitan
middle-income geographies.1! Basing
the new definition on the current CRA
regulations should strengthen the CFI
members’ ability to use advances in
financing the development needs of
their local communities as embodied by
their CRA obligations.

In turn, FHFA is proposing to define
“community development loan” as a
loan that has community development
as its primary purpose. FHFA
recognizes, however, that many loans
that are extended to support community
development, as that term is defined in
the referenced CRA regulations, would
already be acceptable collateral for
advances under existing FHFA
regulations. For example, all loans for
affordable housing likely would qualify
as eligible security for advances as
mortgages or other real estate-related
collateral. Because FHFA does not
intend the proposed definition to call
into question the validity of any security
pledged (or to be pledged) under the
categories of eligible collateral already
identified in the advances regulation for
all members, the proposed definition of
“community development loan” would
exclude categories of eligible collateral
now identified in § 950.7(a) of the
advances rule 12 from its scope. FHFA
recognizes that there would also likely
be overlap between “community

9See 12 CFR 25.12, 228.12, 345.12, and 563e.12.

10 See 60 FR 22156 (May 4, 1995); 61 FR 21363
(May 10, 1996); 70 FR 44266 (Aug. 2, 2005); 71 FR
18618 (Apr. 12, 2006).

11 See 12 CFR 25.12, 228.12, 345.12, 563e.12.

12 As part of the proposed transfer of the advances
regulation to part 1266, this provision would be
redesignated as § 1266.7(a).

development loans” and other types of
collateral that may be pledged
exclusively by CFI members. For
example, loans that promote economic
development by financing small
businesses and farms could already
qualify for use by CFI members as
advances collateral, as small business
loans, small farm loans, or small agri-
business loans, as currently defined in
the advances regulation. However, these
types of collateral including the new
community development loans can be
pledged only by CFI members, so there
appears to be no need to carve out the
existing categories of eligible CFI
collateral from the proposed definition.

The proposed definition of
“community development loan” also
specifically excludes consumer loans or
credit extended to one or more
individuals for household, family, or
other personal expenditures. This
exclusion is intended to make clear that
FHFA is not proposing that consumer
loans, such as auto loans, even if made
to low- or moderate-income individuals
or households, would be considered
eligible collateral for advances as a
“community development loan.” This
proposed provision, however, would
not change the status of any loan that
qualifies as eligible collateral for
advances under existing categories of
collateral in the current regulations. For
example, the proposed language would
not affect the status of home equity
loans as other real estate-related
collateral eligible to secure advances.

Although many community
development loans would be eligible
collateral for CFI members under pre-
HERA statutory and regulatory
provisions, FHFA believes that the
proposed definitions of “community
development” and “community
development loan” would allow for at
least marginal expansion in the types of
loans that CFI members can pledge as
security for advances. For example, the
proposed definition could allow CFI
members to accept certain types of loans
that are meant to revitalize or stabilize
certain designated, distressed, or
underserved non-metropolitan middle
income geographies that would qualify
as community development loans under
the referenced definitions adopted by
federal banking regulators but would
not necessarily qualify as collateral
under existing advances regulations.
FHFA specifically requests comments
on whether, and how, these proposed
definitions might be altered to better
help CFI members fund community
development activities while continuing
to assure that advances be secured only
by high quality collateral.
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FHFA is also proposing a new
definition of “residential housing
finance assets” that would incorporate
community development loans and
thereby implement the HERA
amendment that allows CFIs to rely on
long-term advances to fund this type of
loan. To avoid confusion with the term
“community development loan”, FHFA
is also proposing to remove the
reference to “community lending” from
the current definition and incorporate
each element of “community lending”,
as defined in § 900.2,13 into the
definition of “residential housing
finance assets”. Thus, the proposed new
definition of “residential housing
finance assets” would specifically refer
to “loans or investments providing
financing for economic development
projects for targeted beneficiaries” and
for CFI members, to the extent not
already included, “small business loans,
small farm loans, small agri-business
loans, or community development
loans.” Other than adding “community
development loans”, the proposed
changes are editorial in nature and
would not alter the scope of the current
definition for “residential housing
finance assets”.

FHFA is also proposing to add to
newly designated § 1266.1 definitions
for “Bank Act”, “advances”, “Bank”, and
“targeted beneficiaries”. These
definitions are contained in § 900.1 or
§900.2 of the FHFB rules, and FHFA is
proposing to carry them over to newly
designated part 1266 without
substantive change.14

B. Long-Term Advances

Current § 950.3 implements section
10(a)(2) of the Bank Act by providing
that a Bank shall make long-term
advances only for the purpose of
enabling a member to purchase or fund
new or existing residential housing
finance assets, which include, for CFI
members, small business loans, small
farm loans, and small agri-business
loans. This provision would be
redesignated as § 1266.3 by the
proposed rule. Because, as already
noted, FHFA is proposing to add
specific references to small business
loans, small farm loans, small agri-
business loans, and community
development loans in the definition of
“residential housing finance assets”,
FHFA also is proposing to remove
references to such CFI-specific collateral
from the redesignated § 1266.3(a) as

13 The current definition of “residential housing
finance assets” incorrectly states that “community
lending” is defined in § 900.1 rather than in § 900.2.

14 See n.8, supra.

redundant. No other changes are being
proposed for this section.

C. Collateral

Current § 950.7(b) implements section
10(a)(3)(E) of the Bank Act, which sets
forth additional eligible collateral that
can be pledged by CFI members only to
secure advances from a Bank. Section
950.7 would be redesignated as § 1266.7
under this proposed rule. The FHFA is
proposing to implement the HERA
provision allowing CFI members to
pledge loans for community
development activities as collateral for
advances by adding “community
development loans” to the list of CFI-
specific collateral set forth in the
redesignated § 1266.7(b)(1). No other
changes are being proposed to this
provision.

A Bank’s acceptance of “community
development loans” would need to meet
the same requirements as its acceptance
of other types of CFI collateral. Thus,
community development loans pledged
by CFI members to secure advances
would need to be fully secured by
collateral other than real estate. In
addition, any eligible community
development loan would have to have a
readily ascertainable value, be able to be
reliably discounted to account for
liquidation or other risk, and be able to
be liquidated in due course, and the
Bank would have to be able to perfect
a security interest in such loan. A
Bank’s acceptance of specific types of
“community development loans” to
secure an advance would also be subject
to its first meeting the requirements of
the new business activities rule,
currently set forth in 12 CFR part 980.1°
The proposed changes would also allow
a Bank to accept as collateral for
advances, a security representing a
whole interest in community
development loans, subject to the
Bank’s first fulfilling any obligations
under the new business activities rule.
A Bank’s acceptance of “community
development loans” would also be
subject to all relevant FHFA policies
and guidance that apply to acceptance
of other types of collateral to secure
advances, such as the guidance on anti-
predatory lending policies contained in
Advisory Bulletin 2005—AB-08.

D. Status of Secured Lending Under the
Advances Regulation

FHFA is also proposing to amend
newly designated § 1266.2 of the
advances regulation to incorporate a
long-standing position that any secured

15 As already noted, this rulemaking would also
relocate the part 980 rules in their entirety to 12
CFR part 1272.

lending by a Bank to members is
deemed an advance subject to all
requirements related to advances. This
position was first taken by the FHFB in
1995 by resolution; this resolution has
not been rescinded and is still in effect.
See Fin. Brd. Res. No. 95-13 (Aug. 9,
1995). The purpose of the resolution
was to prevent Banks from using other
forms of secured lending to members,
such as reverse repurchase transactions,
to avoid specific requirements and
obligations associated with making
advances to members.

This remains a concern, even if,
because of amendments to the Bank Act,
the specific issue which motivated the
original resolution is no longer relevant.
FHFA is proposing to codify the
position taken in the old FHFB
resolution as new § 1266.2(e) to make
clear that it intends this restriction to
continue to apply and that it does not
believe that members, or the Banks,
should be able to avoid requirements
applied to advances, including stock
purchase requirements, by allowing
members to borrow from the Banks
using other forms of secured
transactions. Further, to assure that the
proposed provision cannot be
circumvented by a Bank extending
secured credit to an affiliate of a
member, the proposed provision also
would be applied to any affiliate of a
member.16 Members and their affiliates
are able to enter transactions with each
other to provide funding and liquidity,
and thereby, can extend the benefits of
borrowing from the Bank among
affiliated parties. In fact, the advances
regulation has long recognized that
affiliates of a member can play a role in
helping the member secure financing
from a Bank, and has allowed affiliates
to pledge collateral for advances subject
to certain specific requirements. See
§950.7(g). Given this link, FHFA
believes that it is appropriate to close
what could be another means for
members to avoid regulatory
requirements associated with advances
by incorporating into the regulations a
provision providing that, because
secured extensions of credit are deemed
to be advances, they are not to be made
to member affiliates.

E. New Business Activities

FHFA is proposing to transfer the new
business activities rule from part 980 of
the FHFB regulations to part 1272 of
FHFA regulations. FHFA is also
proposing to make conforming changes

16 An “affiliate” is currently defined in the
advances regulation as “any business entity that
controls, is controlled by, or is under common
control with, a member.” See § 950.1.
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to part 1272, including adding
definitions for “Bank” and “FHFA”. The
proposed definitions are the same as
those being proposed in part 1266. No
substantive changes to the new business
activities regulation are being proposed.

IV. Paperwork Reduction Act

The information collection contained
in the Data Reporting Manual, entitled
“Advances to Housing Associates,” has
been assigned control number 2590—
0001 by the Office of Management and
Budget (OMB). The proposed
amendments to the advances regulations
do not substantively or materially
modify the approved information
collection. The proposed changes to the
new business activity regulation do not
contain any collections of information
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
Therefore, FHFA has not submitted any
information to the OMB for review.

V. Regulatory Flexibility Act

The proposed amendments apply
only to the Banks, which do not come
within the meaning of small entities as
defined in the Regulatory Flexibility Act

(RFA). See 5 U.S.C. 601(6). Therefore in
accordance with section 605(b) of the
RFA, FHFA certifies this proposed
regulation, if promulgated as a final
regulation, will not have significant
economic impact on a substantial
number of small entities.

List of Subjects in 12 CFR Parts 950,
980, 1266 and 1272

Community development, Credit,
Federal home loan banks, Housing,
Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the Federal Housing Finance
Agency proposes to amend chapters IX
and XII of title 12 of the Code of Federal
Regulations as follows:

CHAPTER IX—FEDERAL HOUSING
FINANCE BOARD

CHAPTER XII—FEDERAL HOUSING
FINANCE AGENCY

PART 950—[REDESIGNATED AS PART
1266]

1. Transfer 12 CFR part 950 from
chapter IX, subchapter G, to chapter XII,

subchapter D, and redesignate as 12 CFR
part 1266.

PART 980—[REDESIGNATED AS PART
1272]

2. Transfer 12 CFR part 980 from
chapter IX, subchapter J, to chapter XII,
subchapter D, and redesignate as 12 CFR
part 1272.

PART 1266—ADVANCES

3. The authority citation for newly
redesignated part 1266 is revised to read
as follows:

Authority: 12 U.S.C. 1426, 1429, 1430,
1430b, 1431, 4511(b), 4513, 4526(a).

4. Revise the heading in the newly
redesignated part 1266 to read as set
forth above.

5. Amend the newly redesignated part
1266 as indicated in the table below:

Amend:

By removing the reference to:

And adding in its place:

§1266.1, Definition of CFI member ...................
§1261.1, Definition of State housing finance agency .......

§1266.4

(9)(2)(i)
§1266.4(
(

9)(2)(ii)

§1266.10(a) .....
§1266.16 .........

§1266.17(2) cvverrvererereereeseeeeseeeeeseeseeeeesseeeseern

§1266.17(b)(2)(i
§1266.17(b)(2)(i
§1266.17(b)(2)(i

§1266. 17(c)(2)(|)
§1266.17(c)(2)(ii) ...
§1266.17(e)(2)
§1266.17(e)(3)

§950.2(b)(2)
§950.2(2) vevveeverieerenienns
§917.4 of this chapter ...
§950.2(c)
§917.4 of this chapter ...
§§950.14 and 950.17 ....

§950. 5(b)(2)
part 926 of this chapter ....
part 926 of this chapter

§925.1, each place that it appears ....
§926.1 of this chapter ........ccccccoeeenne

§1263.1.
§926.1 of this title.
§1266.2(b)(2).
§1266.2(a).
§917.4 of this title.
§1266.2(c).
§917.4 of this title.
§§1266.14 and 1266.17.
part 1263.
§926.3(b) of this title.
§1266.7(a)(1) or (2).
§1266.7(a)(3).
§1266.7(a)(4).
3(
(

§ 1266 5 b)(2)
part 926 of this title.
part 926 of this title.

6. In newly redesignated part 1266,
revise all references to “Finance Board”
to read “FHFA” and revise all references
to “Act” to read “Bank Act”.

7. In newly redesignated § 1266.1, add
in correct alphabetical order definitions
for “Advance”, “Bank”, “Bank Act”,
“Community development”,
“Community development loan”,
“FHFA”, and “Targeted beneficiaries”,
and revise the definition of “Residential
housing finance assets” to read as
follows:

§1266.1 Definitions.

* * * * *

Advance means a loan from a Bank
that is:

(1) Provided pursuant to a written
agreement;

(2) Supported by a note or other
written evidence of the borrower’s
obligation; and

(3) Fully secured by collateral in
accordance with the Bank Act and this
part.

* * * * *

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act, as
amended (12 U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

* * * * *

Community development has the
same meaning as under the definition
set forth in the Community
Reinvestment rule for the Federal
Reserve System (12 CFR part 228),
Federal Deposit Insurance Corporation
(12 CFR part 345), the Office of Thrift
Supervision (12 CFR part 563e) or the
Office of the Comptroller of the
Currency (12 CFR part 25), whichever is
the CFI member’s primary federal
regulator.

Community development loan means
a loan that has as its primary purpose
community development, but such
loans shall not include:

(1) Any loan or instrument that
qualifies as eligible security for an
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advance under § 1266.7(a) of this part;
or

(2) Consumer loans or credit extended
to one or more individuals for
household, family or other personal

expenditures.
* * * * *

FHFA means the Federal Housing

Finance Agency.
* * * * *

Residential housing finance assets
means any of the following:

(1) Loans secured by residential real
property;

(2) Mortgage-backed securities;

(3) Participations in loans secured by
residential real property;

(4) Loans or investments providing
financing for economic development
projects for targeted beneficiaries;

(5) Loans secured by manufactured
housing, regardless of whether such
housing qualifies as residential real
property;

(6) Any loans or investments which
the FHFA, in its discretion, otherwise
determines to be residential housing
finance assets; and

(7) For CFI members, and to the extent
not already included in categories (1)
through (6), small business loans, small
farm loans, small agri-business loans, or

community development loans.
* * * * *

Targeted beneficiaries has the
meaning set forth in § 952.1 of this title.
8. Revise newly designated § 1226.2
by adding new paragraph (e) to read as

follows:

§1266.2 Authorization and application for
advances; obligation to repay advances.
* * * * *

(e) Status of secured lending. All
secured extensions of credit by a Bank
to a member of any Bank, regardless of
the form of the transaction, shall be
considered an advance subject to the
requirements of this part. Because
advances to an affiliate of a member are
not permitted under the Bank Act, or
this part, secured extensions of credit
also cannot be made by a Bank to an
affiliate of any member.

9. Revise newly redesignated § 1266.3
to read as follows:

§1266.3 Purpose of long-term advances;
Proxy test.

(a) A Bank shall make long-term
advances only for the purpose of
enabling any member to purchase or
fund new or existing residential housing
finance assets.

(b)(1) Prior to approving an
application for a long-term advance, a
Bank shall determine that the principal
amount of all long-term advances
currently held by the member does not
exceed the total book value of
residential housing finance assets held
by such member. The Bank shall
determine the total book value of such
residential housing finance assets, using
the most recent Thrift Financial Report,
Report of Condition and Income,
financial statement or other reliable
documentation made available by the
member.

(2) Applications for CICA advances
are exempt from the requirements of
paragraph (b)(1) of this section.

10. Amend newly redesignated
§ 1266.7 by revising paragraph (b)(1) to
read as follows:

§1266.7 Collateral.

* * * * *

(b) * % %

(1) General. Subiject to the
requirements set forth in part 1272 of
this chapter, a Bank is authorized to
accept from CFI members or their
affiliates as security for advances small
business loans, small farm loans, small
agri-business loans, or community
development loans, in each case fully
secured by collateral other than real
estate, or securities representing a whole
interest in such loans, provided that:

(i) Such collateral has a readily
ascertainable value, can be reliably
discounted to account for liquidation
and other risks, and can be liquidated in
due course; and

(ii) The Bank can perfect a security
interest in such collateral.

* * * * *

PART 1272—NEW BUSINESS
ACTIVITIES

11. The authority citation for newly
redesignated part 1272 is revised to read
as follows:

Authority: 12 U.S.C. 1431(a), 1432(a),
4511(b), 4513, 4526(a).

12. Revise the heading in the newly
redesignated part 1272 to read as set
forth above.

13. Amend the references in the
newly redesignated part 1272 as
indicated in the table below:

Amend:

By removing the reference to:

And adding in its place:

§1272.1, Definition of new business activity .....
§1272.1, Definition of new business activity ....

§1272.3, Introductory text .........ccccceeieeninnne.
§1272.3(b), Introductory text ..

§950.7(a)(4)
§950.7(b) ......
§980.4(b) ...

§1266.7(a)(4).
§1266.7(b).
§1272.4(b).
§1266.7.
§1266.10.
§1272.3.
§1272.5(a)(1) through (4).
§ 1266.7(a)(4).
§1272.3.
§1272.6.
§1272.3.
§1272.7.
§1272.7.
§1272.6.

14. Amend newly redesignated part
1272 by revising all references to
“Finance Board” to read “FHFA”.

15. Amend newly redesignated
§1272.1 by adding in correct
alphabetical order definitions for “Bank”
and “FHFA” to read as follows:

§1272.1 Definitions.

* * * * *

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act, as
amended (12 U.S.C. 1432).

FHFA means the Federal Housing

Finance Agency.
* * * * *

Dated: February 16, 2010.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 2010-3407 Filed 2—-22-10; 8:45 am]
BILLING CODE P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0201; Directorate
Identifier 2008—-NE-47-AD]

RIN 2120-AA64

Airworthiness Directives; Thielert
Aircraft Engines GmbH (TAE) Models
TAE 125-01 and TAE 125-02-99
Reciprocating Engines Installed in, But
Not Limited to, Diamond Aircraft
Industries Model DA 42 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental Notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: This supplemental NPRM
revises an earlier proposed
airworthiness directive (AD) for the
products listed above. This proposed
AD results from additional mandatory
continuing airworthiness information
(MCAI) issued by an aviation authority
of another country to identify and
correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as: Engine in-flight
shutdown incidents have been reported
on Diamond Aircraft Industries DA 42
airplanes equipped with TAE 125
engines. The investigations showed that
it was mainly the result of failure of the
Proportional Pressure Reducing Valve
(PPRV) (also known as Propeller Control
Valve) due to high vibrations. This
condition, if not corrected, could lead to
further cases of engine in-flight
shutdown, possibly resulting in reduced
control of the aircraft. Since the release
of European Aviation Safety Agency
(EASA) AD 2008-0145, the engine
gearbox has been identified as the
primary source of vibrations for the
PPRYV, and it has also been determined
that failure of the electrical connection
to the PPRV could have contributed to
some power loss events or in-flight
shutdowns. We are proposing this AD to
prevent engine in-flight shutdown,
possibly resulting in reduced control of
the aircraft.

DATES: We must receive comments on
this proposed AD by March 25, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building

Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.
Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tara
Chaidez, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: tara.chaidez@faa.gov; telephone
(781) 238-7773; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0201; Directorate Identifier
2008-NE—-47—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Community, has issued AD 2009-0224,
dated October 20, 2009, AD 2009-0193,
dated August 27, 2009, and AD 2009—
0193R1, dated December 1, 2009
(referred to after this as “the MCAIs”), to
correct an unsafe condition for the
specified products. These MCAIs state:

Engine in-flight shutdown incidents have
been reported on Diamond Aircraft Industries
DA 42 airplanes equipped with TAE 125
engines. The investigations showed that it
was mainly the result of failure of the PPRV
due to high vibrations. This condition, if not
corrected, could lead to further cases of
engine in-flight shutdown, possibly resulting
in reduced control of the aircraft.

Since the release of EASA AD 2008-0145,
the engine gearbox has been identified as the
primary source of vibrations for the PPRV,
and it has also been determined that failure
of the electrical connection to the PPRV
could have contributed to some power loss
events or in-flight shutdowns.

Since we issued the original proposed
AD on April 13, 2009 (74 FR 17795,
April 17, 2009):

e TAE has identified the gearbox as
the primary source of vibrations causing
the failures of the propeller control
valves.

e EASA revised AD 2008-0145 with
AD 2008-0145R1, which reduced the
applicability to cover only TAE 125-01
engines, superseded AD 2008—-0145R1
with AD 2009-0193, and revised that
AD with AD 2009-0193R1. AD 2009-
0193R1 requires, for TAE 125-01
engines, initial and repetitive
replacements of the PPRV, inspection of
the electrical connectors of the PPRV
and replacement of the connectors if
damaged, installation of a vibration
isolator between the engine gearbox and
the propeller’s constant speed unit,
replacement of the aluminum pipe that
connects the PPRYV to the constant speed
unit with a flexible hose, and
replacement of the de-icing nozzle
bracket with a redesigned bracket.

e EASA also issued AD 2009-0151
and superseded it with AD 2009-0224,
which requires for TAE 125-02-99
engines, initial and repetitive
replacements of the PPRV, and
installation of a vibration isolator
between the engine gearbox and the
propeller’s constant speed unit.

You may obtain further information by
examining the MCAIs in the AD docket.

Relevant Service Information

Thielert Aircraft Engines GmbH has
issued Service Bulletin (SB) No. TM
TAE 125-1007 P1, Revision 2, dated
ApI‘il 29, 2009, SB No. TM TAE 125—
1009 P1, Revision 3, dated October 14,
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2009, SB No. TM TAE 125-0018,
Revision 1, dated November 12, 2008,
and SB No. TM TAE 125-0020, Revision
1, dated November 25, 2009. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

Differences Between This Proposed AD
and the MCAI

We have reviewed the MCAIs and, in
general, agree with their substance. But
we have found it necessary to not
reference the second paragraph of the
unsafe condition from EASA AD 2009-
0224. That sentence stated that the
problem has only manifested itself on
those Thielert engines installed on
Diamond Aircraft Industries DA 42
aircraft. The affected engines which
require a PPRV could be used on other
make and model airplanes in the future.

We also did not incorporate the
February 28, 2010 compliance date
which is in EASA AD 2009-0193R1, or
the January 31, 2010 compliance date
which is in EASA AD 2009-0224.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of Germany and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with Germany, EASA has
notified us of the unsafe condition
described in the MCAI We are
proposing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
proposed AD would require initial and
repetitive replacements of the PPRV and
installation of a vibration isolator to the
gearbox assembly.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 300 TAE 125-01 and TAE
125-02—-99 reciprocating engines
installed in Diamond Aircraft Industries
Model DA 42 airplanes of U.S. registry.
We also estimate that it would take
about 0.25 work-hour per engine to
replace a PPRV and install a vibration
isolator to the gearbox assembly. The
average labor rate is $85 per work-hour.
Required parts would cost about $275
per product. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $88,875.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Thielert Aircraft Engines GmbH: Docket No.
FAA-2009-0201; Directorate Identifier
2008-NE—-47-AD.

Comments Due Date

(a) We must receive comments by March
25, 2010.

Affected Airworthiness Directives (ADs)

(b) None.
Applicability

(c) This AD applies to Thielert Aircraft
Engines GmbH (TAE) models TAE 125-01
and TAE 125-02-99 reciprocating engines
designated with part number (P/N) 05-7200—
K000301 or 02-7200-1401R1. The engines
are installed on, but not limited to, Diamond
Aircraft Industries Model DA 42 airplanes.

Reason

(d) Engine in-flight shutdown incidents
have been reported on Diamond Aircraft
Industries DA 42 airplanes equipped with
TAE 125 engines. The investigations showed
that it was mainly the result of failure of the
Proportional Pressure Reducing Valve (PPRV)
(also known as Propeller Control Valve) due
to high vibrations. This condition, if not
corrected, could lead to further cases of
engine in-flight shutdown, possibly resulting
in reduced control of the aircraft.

Since the release of European Aviation
Safety Agency (EASA) AD 2008-0145, the
engine gearbox has been identified as the
primary source of vibrations for the PPRV,
and it has also been determined that failure
of the electrical connection to the PPRV
could have contributed to some power loss
events or in-flight shutdowns.

We are issuing this AD to prevent engine
in-flight shutdown, possibly resulting in
reduced control of the aircraft.

Actions and Compliance

(e) Unless already done, do the following
actions:

TAE 125-02-99 Reciprocating Engines

(1) For TAE 125-02-99 reciprocating
engines with engine P/N 05-7200-K000301,
within 55 flight hours after the effective date
of this AD:

(i) Replace the existing PPRV with PPRV,
P/N 05-7212-E002801. Use paragraphs A.
through B. of Thielert Service Bulletin (SB)
No. TM TAE 125-1007 P1, Revision 2, dated
April 29, 2009, to do the replacement.

(ii) Install a vibration isolator, P/N 05—
7212-K022302, to the gearbox assembly. Use
paragraphs 1 through 20 of Thielert SB No.
TM TAE 125-1009 P1, Revision 3, dated
October 14, 2009, to do the installation.

Repetitive PPRV Replacements

(2) Thereafter, within every 300 flight
hours, replace the PPRV, P/N 05-7212—
E002801, with the same P/N PPRV.

TAE 125-01 Reciprocating Engines

(3) For TAE 125-01 reciprocating engines
with engine P/N 02-7200-1401R1, within 55
flight hours after the effective date of this AD:

(i) Replace the existing PPRV with a PPRV,
P/N NM-0000-0124501 or P/N 05-7212—
K021401. Use paragraph 1 of Thielert SB No.
TM TAE 125-0018, Revision 1, dated
November 12, 2008, to do the replacement.
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(ii) Inspect the electrical connectors of the
PPRV and replace the connectors if damaged,
and install a vibration isolator, P/N 05-7212—
K023801, to the gearbox assembly. Use
paragraphs 1 through 27 of Thielert SB No.
TM TAE 125-0020, Revision 1, dated
November 25, 2009, to do the inspection and
installation.

Repetitive PPRV Replacements

(4) Thereafter, within every 300 flight
hours, replace the PPRV with a PPRV, P/N
NM-0000-0124501 or P/N 05-7212—
Ko021401.

FAA Differences

(f) We have found it necessary to not
reference the second paragraph of the unsafe
condition from the MCAI EASA AD 2009-
0224. That sentence stated that the problem
has only manifested itself on those Thielert
engines installed on Diamond Aircraft
Industries DA 42 aircraft. The affected
engines which require a PPRV could be used
on other make and model airplanes in the
future.

(g) We also did not reference the February
28, 2010 compliance date, which is in EASA
AD 2009-0193R1, or the January 31, 2010
compliance date which is in EASA AD 2009-
0224.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(i) Refer to EASA AD 2009-0224, dated
October 20, 2009 (TAE 125-02-99), and
EASA AD 2009-0193R1, dated December 1,
2009 (TAE 125-01), for related information.

(j) Refer to Thielert SB No. TM TAE 125—
1007 P1, Revision 2, dated April 29, 2009,
and Thielert SB No. TM TAE 125-1009 P1,
Revision 3, dated October 14, 2009 (TAE
125—-02-99), for related information.

(k) Refer to Thielert SB No. TM TAE 125—
0018, Revision 1, dated November 12, 2008,
and Thielert SB No. TM TAE 125-0020,
Revision 1, dated November 25, 2009 (TAE
125-01), for related information.

(1) Contact Thielert Aircraft Engines GmbH,
Platanenstrasse 14 D—-09350, Lichtenstein,
Germany, telephone: +49-37204-696-0; fax:
+49-37204—696—2912; e-mail:
info@centurion-engines.com, for a copy of
the service information referenced in this
AD.

(m) Contact Tara Chaidez, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: tara.chaidez@faa.gov;
telephone (781) 238-7773; fax (781) 238—
7199, for more information about this AD.

Issued in Burlington, Massachusetts, on
February 16, 2010.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2010-3484 Filed 2—-22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0714; Directorate
Identifier 2009-NM-041-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and —145,
-145ER, —145MR, -145LR, -145XR,
-145MP, and —145EP Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
NPRM for the products listed above.
This action revises the earlier NPRM by
expanding the scope. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

It was reported that after commanding the
landing gear lever to down the three green
landing gear positioning indication was
displayed followed by the LG/LEVER
DISAGREE EICAS [engine indicating and
crew alerting system] message. The crew
decided to continue the approach and
landing procedure. As soon as the crew
identified that the landing gear was not
extended properly, a go-around procedure
was successfully performed. During
maneuver, the airplane settled momentarily
onto the flaps and belly.

* * * * *

The unsafe condition is the landing
gear remaining in the up and locked
position during approach and landing.
This condition could be accompanied
by an invalid EICAS landing gear
position indication, which could result
in landing with gear in the up position
and eliminate controllability of the
airplane on the ground. This may
consequently result in structural
damage to the airplane. The proposed
AD would require actions that are
intended to address the unsafe
condition described in the MCAL

DATES: We must receive comments on
this proposed AD by March 22, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12—-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL;
telephone: +55 12 3927-5852 or +55 12
3309-0732; fax: +55 12 3927-7546; e-
mail: distrib@embraer.com.br; Internet:
http://www.flyembraer.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANN-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0714; Directorate Identifier
2009—-NM-041-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
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closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend 14 CFR part
39 with an earlier NPRM for the
specified products, which was
published in the Federal Register on
August 19, 2009 (74 FR 41810). That
earlier NPRM proposed to require
actions intended to address the unsafe
condition for the products listed above.

Paragraph (c) of the original NPRM
specifies that the AD applies to certain
airplanes modified by certain Brazilian
supplemental type certificates (STCs)
and that are equipped with the affected
part. Brazilian STCs do not apply to
U.S. airplanes. The applicability of this
supplemental NPRM would therefore
not depend on accomplishment of the
Brazilian STC. We have removed the
reference to the Brazilian STCs from the
applicability of this supplemental
NPRM. We have coordinated this issue
with Agéncia Nacional de Aviagéo Civil
(ANAC), which is the airworthiness
authority for Brazil.

Relevant Service Information

We have reviewed EMBRAER Service
Bulletin 145-32-0120, Revision 02,
dated February 17, 2009. The original
NPRM cited EMBRAER Service Bulletin
145-32-0120, Revision 01, dated
November 4, 2008, as the appropriate
source of service information for
replacing the landing gear electronic
unit (LGEU) with a new one having a
new part number. EMBRAER Service
Bulletin 145-32-0120, Revision 02,
dated February 17, 2009, revises the
effectivity but adds no new actions. We
have revised paragraphs (g)(1) and (g)(3)
(paragraphs (f)(1) and (f)(3) of the
original NPRM) and Note 1 of this
supplemental NPRM to refer to Revision
02. We have also added EMBRAER
Service Bulletin 145-32-0120, Revision
01, dated November 4, 2008, to Table 1
of this supplemental NPRM to provide
credit for actions done in accordance
with EMBRAER Service Bulletin 145—
32—-0120, Revision 01, dated November
4, 2008.

Comments
We have considered the following

comments received on the original
NPRM.

Request To Include Installation of LGEU
Having Part Number (P/N) 355-022-003
in the Aircraft Maintenance Manual

American Eagle Airlines requests that
we revise the original NPRM to also
allow replacing the LGEU, in
accordance with Section 32-32-01 Part
1T of the EMBRAER Aircraft
Maintenance Manual (AMM), as an
acceptable method of compliance with
the requirements of paragraph (g) of the
original NPRM. Paragraph (g) of the
original NPRM would have required
replacing LGEU having P/N 355-022—
002 with P/N 355-002—-003, in
accordance with EMBRAER Service
Bulletin 145-32-0120, Revision 01,
dated November 4, 2008; or 145LEG—
32-0032, Revision 02, dated February
17, 2009; as applicable.

We disagree with the request. Section
32-32-01 of the EMBRAER AMM does
not include all the actions specified in
the Accomplishment Instructions of
EMBRAER Service Bulletin 145-32—
0120, Revision 01, dated November 4,
2008; or 145LEG—32-0032, Revision 02,
dated February 17, 2009. Neither the
FAA nor the Brazilian authorities
approve the AMM. However, operators
may apply for an alternative method of
compliance in accordance with the
provisions specified in paragraph (h)(1)
of this supplemental NPRM. No change
has been made to this supplemental
NPRM in this regard.

Request To Revise Compliance Times

The Airline Pilots Association
requests that we revise the compliance
times to 12 months for replacing all
LGEUs. The original NPRM specifies
replacing LGEUs having P/N 355-022—
002 having serial numbers (S/Ns) 1000
through 1999 with new LGEUs having
P/N 355-022—-003 within 12 months
after the effective date of the AD. It also
specifies replacing LGEUs having P/N
355—022-002 having other serial
numbers with new LGEUs having P/N
355-022-003 within 30 months after the
effective date of this AD. The
commenter provides no justification for
this request.

We disagree with the request to revise
the compliance times. All LGEUs
identified in this AD have the potential
to fail. However, according to the
manufacturer’s data, LGEUs having P/N
1000 through 1999 have certain internal
components that could fail sooner than
the internal components of the other
LGEUs. For this reason LGEUs having
P/N 1000 through 1999 should be
removed and replaced sooner than the
other LGEUs. By replacing LGEUs
having P/N 1000 through 1999 sooner as
a result of a shorter compliance time,

the same level of safety for all operators
of the affected airplane is maintained.
No change has been made to this
supplemental NPRM in this regard.

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Certain changes described above
expand the scope of the earlier NPRM.
As aresult, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on this proposed AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Explanation of Change to Costs of
Compliance

Since issuance of the original NPRM,
we have increased the labor rate used in
the Costs of Compliance from $80 per
work-hour to $85 per work-hour. The
Costs of Compliance information,
below, reflects this increase in the
specified hourly labor rate.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 711 products of U.S.
registry. We also estimate that it would
take about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
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Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $120,870, or $170 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA-2009—
0714; Directorate Identifier 2009—NM—
041-AD.

Comments Due Date

(a) We must receive comments by March
22, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Empresa Brasileira
de Aeronautica S.A. (EMBRAER) Model
EMB-135B], —135ER, —135KE, —135KL,
—135LR, —145, —-145ER, —-145MR, —145LR,
—145XR, —145MP, and —145EP airplanes;
certificated in any category; equipped with
landing gear electronic unit (LGEU) having
part number (P/N) 355-022-002.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing gear.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It was reported that after commanding the
landing gear lever to down the three green
landing gear positioning indication was
displayed followed by the LG/LEVER
DISAGREE EICAS [engine indicating and
crew alerting system] message. The crew

TABLE 1—CREDIT SERVICE BULLETINS

decided to continue the approach and
landing procedure. As soon as the crew
identified that the landing gear was not
extended properly, a go-around procedure
was successfully performed. During
maneuver, the airplane settled momentarily
onto the flaps and belly.

* * * * *

The unsafe condition is the landing gear
remaining in the up and locked position
during approach and landing. This condition
could be accompanied by an invalid EICAS
landing gear position indication, which
could result in landing with gear in the up
position and eliminate controllability of the
airplane on the ground. This may
consequently result in structural damage to
the airplane. Required actions include
replacing the LGEU with a new one having
a new part number.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Unless already done, do the following
actions:

(1) Within 12 months after the effective
date of this AD, replace any LGEU having P/
N 355-022-002 having a serial number (S/N)
1000 through 1999 inclusive with a new
LGEU having P/N 355-022—-003, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
145-32-0120, Revision 02, dated February
17, 2009; or 145LEG-32-0032, Revision 02,
dated February 17, 2009; as applicable.

(2) As of 12 months after the effective date
of this AD, no person may install on any
airplane an LGEU having a P/N 355-022-002
having a S/N 1000 through 1999 inclusive.

(3) Within 30 months after the effective
date of this AD, replace any LGEU having P/
N 355-022-002 having a serial number not
identified in paragraph (g)(1) of this AD, with
a new LGEU having P/N 355-022-003, in
accordance with the Accomplishment
Instructions of EMBRAER Service Bulletin
145-32-0120, Revision 02, dated February
17, 2009; or 145LEG-32-0032, Revision 02,
dated February 17, 2009; as applicable.

(4) As of 30 months after the effective date
of this AD, no person may install on any
airplane an LGEU having a P/N 355-022-002
and a serial number not identified in
paragraph (g)(1) of this AD.

(5) Replacing the LGEU is also acceptable
for compliance with the requirements of
paragraph (g) of this AD if done before the
effective date of this AD in accordance with
one of the service bulletins identified in
Table 1 of this AD:

Embraer Service
Bulletin—

Revision—

Dated—

145LEG-32-0032 ....
145LEG-32-0032 ....
145-32-0120
145-32-0120

Original ..

Original
[0 PP PP PP

October 8, 2008.
November 4, 2008.
September 15, 2008.
November 4, 2008.
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FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows:

Although EMBRAER Service Bulletins
145LEG—-32-0032, Revision 02, dated
February 17, 2009; and 145-32-0120,
Revision 02, dated February 17, 2009; specify
that no person may install on any airplane an
LGEU having P/N 355-022-002 as of 30
months after the effective date of this AD, we
have determined that no LGEU having P/N
355-022-002 with a S/N 1000 through 1999
inclusive may be installed as of 12 months
after the effective date of this AD. Allowing
installation of those serial numbers beyond
12 months would not address the identified
unsafe condition and ensure an adequate
level of safety. This difference has been
coordinated with the Agéncia Nacional de
Aviagao Civil (ANAC).

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI ANAC Airworthiness
Directive 2009-01-01, effective January 8,
2009, as corrected by Brazilian Airworthiness
Directive Errata, effective January 20, 2009;
and Embraer Service Bulletins 145-32—0120,
Revision 02, dated February 17, 2009; and
145LEG—32-0032, Revision 02, dated
February 17, 2009; for related information.

Issued in Renton, Washington, on February
16, 2010.

Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-3441 Filed 2—22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0158; Directorate
Identifier 2010-CE—006—AD]

RIN 2120-AA64

Airworthiness Directives; Hawker
Beechcraft Corporation (Type
Certificate No. AO0010WI Previously
Held by Raytheon Aircraft Company)
Model 390 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Hawker Beechcraft Corporation Model
390 airplanes. This proposed AD would
require you to inspect the essential bus
lightning strike protection for proper
installation of metal oxide varistor
(MOV) and spark gap wiring. This
proposed AD would also require you to
rework the wiring as necessary to
achieve the required lightning strike/
surge protection. This proposed AD
results from a report that the wires to
the MOV and spark gap were swapped.
We are proposing this AD to detect and
correct improper installation of the
MOV and spark gap wiring, which
could result in overload of the MOV in
a lightning strike and allow electrical
energy to continue to the essential bus
and disable equipment that receives
power from the essential bus. The
disabled equipment could include the
autopilot, anti-skid system, hydraulic
indicator, spoiler system, pilot primary
flight display, audio panel, or the #1 air
data computer. This failure could lead
to a significant increase in pilot
workload during adverse operating
conditions.

DATES: We must receive comments on
this proposed AD by April 9, 2010.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Hawker
Beechcraft Corporation, 9709 East
Central, Wichita, Kansas 67201;
telephone: (316) 676—5034; fax: (316)
676—6614; Internet: https://
www.hawkerbeechcraft.com/
service_support/pubs/.

FOR FURTHER INFORMATION CONTACT:
Kevin Schwemmer, Aerospace Engineer,
FAA, Wichita Aircraft Certification
Office (ACO), 1801 Airport Road, Room
100, Wichita, Kansas 67209; telephone:
(316) 946—4174; fax: (316) 946—4107; e-
mail: kevin.schwemmer@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under the
ADDRESSES section. Include the docket
number, “FAA-2010-0158; Directorate
Identifier 2010-CE—-006—AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
concerning this proposed AD.

Discussion

We received a report that on a Hawker
Beechcraft Corporation Model 390
airplane the wires to the MOV and spark
gap were swapped. The swapped wires
were discovered during an inspection
following a lightning strike. The spark
gap has a higher current carrying
capability than the MOV and is
designed to carry direct currents caused
by a lightning strike. In the event of a
lightning strike, the potential exists to
overload the MOV and allow an
electrical spike to pass through to the
essential bus.



8002

Federal Register/Vol. 75, No. 35/Tuesday, February 23, 2010/Proposed Rules

This condition, if not corrected, could
allow electrical energy to continue to
the essential bus and disable equipment
that receives power from the essential
bus. The disabled equipment could
include the autopilot, anti-skid system,
hydraulic indicator, spoiler system,
pilot primary flight display, audio
panel, or the #1 air data computer. This
failure could lead to a significant
increase in pilot workload during
adverse operating conditions.

Relevant Service Information

We have reviewed Hawker Beechcraft
Mandatory Service Bulletin SB 24-3995,
issued September 2009. The service

information describes procedures for
inspecting the essential bus lightning
strike protection for proper installation
of MOV and spark gap wiring. The
service information also describes
procedures for rework as necessary to
achieve the required lightning strike/
surge protection.

FAA'’s Determination and Requirements
of the Proposed AD

We are proposing this AD because we
evaluated all information and
determined the unsafe condition
described previously is likely to exist or
develop on other products of the same
type design. This proposed AD would

require you to inspect the essential bus
lightning strike protection for proper
installation of MOV and spark gap
wiring. This proposed AD would also
require you to rework the wiring as
necessary to achieve the required
lightning strike/surge protection.

Costs of Compliance

We estimate that this proposed AD
would affect 170 airplanes in the U.S.
registry.

We estimate the following costs to do
the proposed inspection (includes any
necessary follow-on action):

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

3 work-hours x $85 per hour = $255

Not applicable

$255 $43,350

Warranty credit may be given to the
extent specified in Hawker Beechcraft
Mandatory Service Bulletin SB 24-3995,
issued September 2009.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

Examining the AD Docket

You may examine the AD docket that
contains the proposed AD, the
regulatory evaluation, any comments
received, and other information on the
Internet at http://www.regulations.gov;
or in person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
(800) 647—-5527) is located at the street
address stated in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Hawker Beechcraft Corporation (Type
Certificate No. A00010WI Previously
Held By Raytheon Aircraft Company):
Docket No. FAA-2010-0158; Directorate
Identifier 2010—-CE-006—AD.

Comments Due Date

(a) We must receive comments on this
airworthiness directive (AD) action by April
9, 2010.

Affected ADs
(b) None.
Applicability
(c) This AD applies to Model 390 airplanes,

serial numbers RB—4 through RB—248, that
are certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 24: Electric Power.

Unsafe Condition

(e) This AD results from a report that the
metal oxide varistor (MOV) and spark gap
wiring of the essential bus lightning strike
protection were swapped. We are issuing this
AD to detect and correct improper
installation of the MOV and spark gap
wiring, which could result in overload of the
MOV in a lightning strike and allow
electrical energy to continue to the essential
bus and disable equipment that receives
power from the essential bus. The disabled
equipment could include the autopilot, anti-
skid system, hydraulic indicator, spoiler
system, pilot primary flight display, audio
panel, or the #1 air data computer. This
failure could lead to a significant increase in
pilot workload during adverse operating
conditions.

Compliance

(f) To address this problem, you must do
the following, unless already done:
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Actions

Compliance

Procedures

(1) Inspect the essential bus lightning strike
protection for proper installation of MOV and
spark gap wiring.

(2) Where improper wiring installation is found,
rework the essential bus lightning strike wir-
ing installation for the MOV and spark gap.

Within the next 200 hours time-in-service after
the effective date of this AD or within the
next 12 months after the effective date of
this AD, whichever occurs first.

Before further flight after the inspection in
paragraph (f)(1) of this AD.

Follow Hawker Mandatory Service Bulletin SB
24-3995, issued September 2009.

Follow Hawker Mandatory Service Bulletin SB
24-3995, issued September 2009.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Kevin
Schwemmer, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office (ACO),
1801 Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—4174;
fax: (316) 946—4107; e-mail:
kevin.schwemmer@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOG applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

Related Information

(h) To get copies of the service information
referenced in this AD, contact Hawker
Beechcraft Corporation, 9709 East Central,
Wichita, Kansas 67201; telephone: (316) 676—
5034; fax: (316) 676—6614; Internet: https://
www.hawkerbeechcraft.com/service_support/
pubs/. To view the AD docket, go to U.S.
Department of Transportation, Docket
Operations, M—30, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590, or on
the Internet at http://www.regulations.gov.

Issued in Kansas Gity, Missouri, on
February 16, 2010.
Kim Smith,
Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2010-3538 Filed 2-22-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0129; Directorate
Identifier 2009-NM-245—-AD]

RIN 2120-AA64
Airworthiness Directives; Airbus A318,
A319, A320, A321 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed

AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: Several occurrences of loss
of the AC [alternating current] BUS 1
have been reported which led in some
instances to the loss of the AC ESS
[essential] BUS and DC [direct current]
ESS BUS and connected systems. The
affected systems include multiple flight
deck Display Units (Primary Flight
Display, Navigation Display and Upper
Electronic Centralised Aircraft
Monitoring display). The loss of
multiple display units, if not corrected
expediently during a high workload
period, potentially affects the capability
of the flight crew and could contribute
to a loss of situational awareness and
consequent control of the aeroplane,
which would constitute an unsafe
condition.

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCAL
DATES: We must receive comments on
this proposed AD by April 9, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus,
Airworthiness Office—EAS, 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; e-mail:
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,

Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2141; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0129; Directorate Identifier
2009-NM-245-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCALI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
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personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009-0235,
dated October 29, 2009 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

Several occurrences of loss of the AC
[alternating current] BUS 1 have been
reported which led in some instances to the
loss of the AC ESS [essential] BUS and DC
[direct current] ESS BUS and connected
systems. The affected systems include
multiple flight deck Display Units (Primary
Flight Display, Navigation Display and Upper
Electronic Gentralised Aircraft Monitoring
display).

The reasons for these events have been
investigated but have not been fully
established for all cases.

Due to the range of system losses some
crews reported difficulty in establishing the
failure cause during the events and,
consequently, the appropriate actions to be
taken may not be completed in a timely
manner.

The loss of multiple display units, if not
corrected expediently during a high
workload period, potentially affects the
capability of the flight crew and could
contribute to a loss of situational awareness
and consequent control of the aeroplane,
which would constitute an unsafe condition.

This AD therefore mandates the
modification of the electrical network
configuration management logic consisting in
adding an automatic switching of the AC and
DC ESS BUS power supply such that upon
the loss of the AC BUS 1, the AC BUS 2 will
automatically take over the power supply. On
pre-MOD aeroplanes, this power supply
switching can only be accomplished
manually from the cockpit and is covered by
an Electronic Centralized Aircraft Monitoring
(ECAM) procedure.

The modification of the electrical
power distribution system includes,
depending on the configuration, adding
a new circuit breaker and new relay to
the AC/DC ESS BUS circuit, and adding
a diode between a certain relay and
terminal block. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Airbus has issued Service Bulletin
A320-24-1120, Revision 03, dated July
10, 2009. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 633 products of U.S.
registry. We also estimate that it would
take about 46 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $2,200 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$3,867,630, or $6,110 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2010-0129;
Directorate Identifier 2009-NM-245-AD.
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Comments Due Date

(a) We must receive comments by April 9,
2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A318—
111, -112,-121, and —122 airplanes; Model
A319-111,-112,-113, -114, -115, —131,
—132, and —133 airplanes; Model A320-111,
-211, -212, 214, -231, -232, and —233
airplanes; and Model A321-111,-112, -131,
—211,-212,-213,-231, and —232 airplanes;
certificated in any category; all manufacturer
serial numbers; except airplanes that have
received Airbus modification 37317 in
production.

Subject

(d) Air Transport Association (ATA) of
America Code 24: Electrical power.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

“Several occurrences of loss of the AC
[alternating current] BUS 1 have been
reported which led in some instances to the

loss of the AC ESS [essential] BUS and DC
[direct current] ESS BUS and connected
systems. The affected systems include
multiple flight deck Display Units (Primary
Flight Display, Navigation Display and Upper
Electronic Centralised Aircraft Monitoring
display).

“The reasons for these events have been
investigated but have not been fully
established for all cases.

“Due to the range of system losses some
crews reported difficulty in establishing the
failure cause during the events and,
consequently, the appropriate actions to be
taken may not be completed in a timely
manner.

“The loss of multiple display units, if not
corrected expediently during a high
workload period, potentially affects the
capability of the flight crew and could
contribute to a loss of situational awareness
and consequent control of the aeroplane,
which would constitute an unsafe condition.

“This AD therefore mandates the
modification of the electrical network
configuration management logic consisting in
adding an automatic switching of the AC and
DC ESS BUS power supply such that upon
the loss of the AC BUS 1, the AC BUS 2 will
automatically take over the power supply. On
pre-MOD aeroplanes, this power supply

TABLE 1—CREDIT SERVICE INFORMATION

switching can only be accomplished
manually from the cockpit and is covered by
an Electronic Centralized Aircraft Monitoring
(ECAM) procedure.”

The modification of the electrical power
distribution system includes, depending on
the configuration, adding a new circuit
breaker and new relay to the AC/DC ESS BUS
circuit, and adding a diode between a certain
relay and terminal block.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 48 months after the effective
date of this AD, modify the electrical power
distribution system, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A320-24-1120, Revision 03,
dated July 10, 2009.

(h) Actions accomplished before the
effective date of this AD, in accordance with
a service bulletin identified in Table 1 of this
AD, are considered acceptable for
compliance with the corresponding actions
specified in this AD.

Airbus Service Bulletin— Revision— Dated—
A320-24-1120 May 31, 2007.
A320-24-1120 December 19, 2007.
A320-24-1120 July 8, 2008.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tim Dulin,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-2141; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority

(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(j) Refer to MCAI European Aviation Safety
Agency (EASA) Airworthiness Directive
2009-0235, dated October 29, 2009; and
Airbus Service Bulletin A320-24-1120,
Revision 03, dated July 10, 2009; for related
information.

Issued in Renton, Washington, on February
16, 2010.
Stephen P. Boyd,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 2010-3442 Filed 2-22-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0023]

RIN 1625-AA00

Safety Zone; Wicomico Community

Fireworks, Great Wicomico River, Mila,
VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes
establishing a safety zone on the Great
Wicomico River in the vicinity of Mila,
VA in support of the Wicomico
Community Fireworks event. This
action is intended to restrict vessel
traffic movement on the Great Wicomico
River to protect mariners from the
hazards associated with fireworks
displays.

DATES: Comments and related material
must be received by the Coast Guard on
or before April 26, 2010.

ADDRESSES: You may submit comments
identified by docket number USCG—
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2010-0023 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202-493-2251.

(3) Mail: Docket Management Facility
(M=-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call LT Tiffany Duffy, Chief
Waterways Management Division,
Sector Hampton Roads, Coast Guard;
telephone (757) 668-5580, e-mail
Tiffany.A.Duffy@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2010-0023),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at

the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule” and insert
“USCG-2010-0023” in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit your comments by mail or
hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2010—
0023” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public

meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
public meeting, contact Tiffany Duffy,
Chief, Waterways Management Division,
Sector Hampton Roads at the telephone
number or e-mail address indicated
under the FOR FURTHER INFORMATION
CONTACT section of this notice.

Background and Purpose

On July 3, 2010 the Wicomico Church
will sponsor a fireworks display on the
Great Wicomico River approximately 2
mile down river of Rouge Point Light, at
position 37°50’31” N/076°19°42” W
(NAD 1983). The fireworks are launched
on land and the safety zone is intended
to keep mariners away from any fall out
that may enter in the water. Due to the
need to protect mariners and spectators
from the hazards associated with the
fireworks display, access to the Great
Wicomico River within 420 feet of the
fireworks display will be temporarily
restricted.

Discussion of Proposed Rule

The Coast Guard proposes
establishing a safety zone on specified
waters of the Great Wicomico River in
the vicinity of Mila, Virginia. This safety
zone will encompass all navigable
waters within 420 feet of the fireworks
display located at position 37°50°31” N/
076°19’42” W (NAD 1983). This
regulated area will be established in the
interest of public safety during the
Wicomico Community Fireworks event
and will be enforced from 9 p.m. to 10
p-m. on July 3, 2010, with a rain date
of July 4, 2010. Access to the safety zone
will be restricted during the specified
date and times. Except for participants
and vessels authorized by the Captain of
the Port or his Representative, no person
or vessel may enter or remain in the
regulated area.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
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Order. The Office of Management and
Budget has not reviewed it under that
Order. Although this proposed
regulation restricts access to the safety
zone, the effect of this rule will not be
significant because: (i) The safety zone
will be in effect for a limited duration;
(ii) the zone is of limited size; and (iii)
the Coast Guard will make notifications
via maritime advisories so mariners can
adjust their plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities because the zone will only be in
place for a limited duration and
maritime advisories will be issued
allowing the mariners to adjust their
plans accordingly. However, this rule
may affect the following entities, some
of which may be small entities: the
owners and operators of vessels
intending to transit or anchor in that
portion of the Great Wicomico River
from 9 p.m. to 10 p.m. on July 3, 2010.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Tiffany Duffy, Chief, Waterways
Management Division, Sector Hampton
Roads at (757) 668—5580. The Coast
Guard will not retaliate against small
entities that question or complain about

this proposed rule or any policy or
action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal

Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. Therefore, this
rule is categorically excluded, under
section 2.B.2. Figure 2—1, paragraph
34(g), of the Instruction and neither an
environmental assessment nor an
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environmental impact statement is
required. A preliminary environmental
analysis check list supporting this
determination is available in the docket
where indicated under ADDRESSES. This
rule involves establishing a safety zone
around a fireworks display. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6 and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

2. Add § 165.T05-XXXX to read as
follows:

165.T05-XXXX Safety Zone; Wicomico
Community Fireworks, Great Wicomico
River, Mila, VA.

(a) Regulated Area. The following area
is a safety zone: specified waters of the
Great Wicomico River located within a
420 foot radius of the fireworks display
approximately 2 mile down river of
Rouge Point Light, at approximate
position 37°50°31” N/076°19°42” W
(NAD 1983) in the vicinity of Mila, VA.

(b) Definitions. For the purposes of
this part, Captain of the Port
Representative means any U.S. Coast
Guard commissioned, warrant or petty
officer who has been authorized by the
Captain of the Port, Hampton Roads,
Virginia to act on his behalf.

(c) Regulations. (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
Number (757) 668-5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF-FM marine band
radio channel 13 (165.65 Mhz) and
channel 16 (156.8 Mhz).

(d) Effective Period: This regulation
will be in effect on July 3, 2010, with
a rain date of July 4, 2010 from 9 p.m.
until 10 p.m.

Dated: February 2, 2010.
M.S. Ogle,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. 2010-3474 Filed 2—-22-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2010-0120; FRL-9116-3]
Revisions to the California State

Implementation Plan, Imperial County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval and limited disapproval of
revisions to the Imperial County Air
Pollution Control District (ICAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern coarse particulate
matter (PM,) emissions from sources of
fugitive dust such as construction sites,
unpaved roads, and disturbed soils in
open and agricultural areas. We are
proposing action on local rules that
regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act). We are taking
comments on this proposal and plan to
follow with a final action.

DATES: Any comments must arrive by
March 25, 2010.

ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2010-0120, by one of the
following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions.

2. E-mail: steckel.andrew@epa.gov.

3. Mail or deliver: Andrew Steckel
(Air-4), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Instructions: All comments will be
included in the public docket without

change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through http://
www.regulations.gov or e-mail. http://
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Andrew Steckel, EPA Region IX, (415)
947-4115, steckel.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What Rules Did the State Submit?
B. Are There Other Versions of These
Rules?
C. What Is the Purpose of the Submitted
Rules?
II. EPA’s Evaluation
A. How Is EPA Evaluating the Rules?
B. Do the Rules Meet the Evaluation
Criteria?
C. What Are the Rules’ Deficiencies?
D. EPA Recommendations To Further
Improve the Rules
I1I. Proposed Action and Public Comment
IV. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What Rules Did the State Submit?

Table 1 lists the rules addressed by
this proposal with the dates that they
were adopted by the local air agency,
ICAPCD, and submitted by the
California Air Resources Board (ARB).
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The seven rules listed below constitute =~ ICAPCD’s Regulation VIII—Fugitive
Dust Rules.
TABLE 1—SUBMITTED RULES
Rule : .
Local agency No Rule title Adopted Submitted
ICAPCD .....ccecueneen. 800 | General Requirements for Control of Fine Particulate Matter ............c.ccccceveennene 11/08/05 06/16/06
801 | Construction & Earthmoving ACHVItIES ........ccceiiiiiiiiiiieee e 11/08/05 06/16/06
802 | BUIK MALEIAIS ....evieeeeeieeiiitieteieee ettt sa e 11/08/05 06/16/06
803 | Carry Out & Track OUL ........coiiuiiiiiiiie e 11/08/05 06/16/06
804 | OPEN ATBAS ....veiuiiieieiieteeie ettt ettt ettt et h et b et b et b et nae et st e nae e 11/08/05 06/16/06
805 | Paved & Unpaved ROAAS ........ccceeieiieiiiireeiiee e e e e ee e esee e snaee e snaee e nnnene e 11/08/05 06/16/06
806 | Conservation Management PractiCes ...........coovoiriiiiniiiieniinieseneesee e 11/08/05 06/16/06

On July 21, 2006, we found that the
State’s submittal for ICAPCD Regulation
VIII, Rules 800-806, met the
completeness criteria in 40 CFR part 51,
Appendix V. A completeness
determination by EPA means that the
submission provides sufficient
information for EPA to evaluate it for
action under CAA sections 110(k)(3)
and (4).

B. Are There Other Versions of These
Rules?

There are no previous versions of
Rules 800-806 in the SIP.

C. What Is the Purpose of the Submitted
Rules?

Exposure to ambient PM; at levels
above the NAAQS is harmful to human
health and the environment, with effects
including premature mortality,
aggravation of respiratory and
cardiovascular disease, decreased lung
function, visibility impairment, and
damage to vegetation and ecosystems.
Section 110(a) of the CAA requires
states to develop a SIP that meets basic
requirements for a national ambient air
quality standard (NAAQS). If a state has
areas that are designated
“nonattainment” for a NAAQS, then
section 172, and in the case of the PM;,-
specific sections 188 and 189, require
the state to submit regulations that
control emissions of PM¢ and its
precursors, as appropriate, to bring the
area into attainment of the NAAQS.

The Imperial Valley is designated
nonattainment for PM,o. Accordingly,
ICAPCD is developing regulations
intended to attain the NAAQS.
ICAPCD’s Regulation VIII consists of
seven inter-related rules designed to
limit emissions of PM, from
anthropogenic fugitive dust sources in
Imperial County. Each rule is described
briefly below.

Rule 800, General Requirements for
Control of Fine Particulate Matter,
provides definitions, a compliance
schedule, exemptions and other
requirements generally applicable to all

seven rules. It also describes specific
exemptions and requirements for the
U.S. Department of Defense (DOD), U.S.
Bureau of Land Management (BLM) and
U.S. Border Patrol (BP). Appendices A
and B describe methods for determining
compliance with opacity and surface
stabilization requirements in Rules 801
through 805.

Rule 801, Construction and
Earthmoving Activities, establishes a
20% opacity limit and control
requirements for construction and
earthmoving activities. Affected sources
must submit a dust control plan and
comply with other portions of
Regulation VIII regarding bulk materials,
carry-out and track-out, and paved and
unpaved roads. The rule exempts
construction of single family homes and
waives the 20% opacity limit in winds
over 25 mph under certain conditions.

Rule 802, Bulk Materials, establishes
a 20% opacity limit and control
requirements for bulk material handling,
storage, transport and hauling.

Rule 803, Carry-Out and Track-Out,
establishes control requirements for
removing carry-out and track-out
material transported onto paved roads
from unpaved roads and areas.

Rule 804, Open Areas, establishes a
20% opacity limit and requires land
owners to prevent vehicular trespass
and to stabilize disturbed soil on certain
open areas. Agricultural operations are
exempt from the rule.

Rule 805, Paved and Unpaved Roads,
establishes a 20% opacity limit and
control requirements for unpaved haul
and access roads, canal roads, and
traffic areas that meet certain size or
traffic thresholds. Single family
residences and agricultural operations
are exempt from the rule.

Rule 806, Conservation Management
Practices, requires agricultural operation
sites greater than 40 acres to implement
at least one conservation management
practice (CMP) for each of these
categories: land preparation and
cultivation, harvest activities, unpaved
roads and unpaved traffic areas.

EPA’s technical support document
(TSD) has more specific information
about these rules. The submission from
ICAPCD also provides additional details
and includes the Regulation VIII rules.

II. EPA’s Evaluation
A. How Is EPA Evaluating the Rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
Act) and must not relax existing SIP
requirements (see sections 110(l) and
193). In addition, SIP rules must
implement Reasonably Available
Control Measures (RACM) for certain
emissions sources in moderate PM,o
nonattainment areas, and Best Available
Control Measures (BACM) for such
sources in serious PM o nonattainment
areas (see CAA sections 189(a)(1) and
189(b)(1)).

We used the following guidance and
policy documents to evaluate
enforceability and to interpret RACM or
BACM requirements:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations;
Clarification to Appendix D of November 24,
1987 Federal Register Notice,” (Blue Book),
notice of availability published in the May
25, 1988 Federal Register.

2. “Guidance Document for Correcting
Common VOC & Other Rule Deficiencies,”
EPA Region 9, August 21, 2001 (the Little
Bluebook).

3. “State Implementation Plans; General
Preamble for the Implementation of Title I of
the Clean Air Act Amendments of 1990,” 57
FR 13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

4. “State Implementation Plans for Serious
PM-10 Nonattainment Areas, and
Attainment Date Waivers for PM—10
Nonattainment Areas Generally; Addendum
to the General Preamble for the
Implementation of Title I of the Clean Air Act
Amendments of 1990,” 59 FR 41998 (August
16, 1994).

5. “PM—10 Guideline Document,” EPA 452/
R-93-008, April 1993.

6. “Fugitive Dust Background Document
and Technical Information Document for
Best Available Control Measures,” EPA 450/
2—-92-004, September 1992.
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Please see our TSD for other
documents we have used in our
evaluation.

Because Imperial County is a PM;g
nonattainment area classified as serious
(see 40 CFR part 81), Regulation VIII
must implement BACM for significant
sources of PM;¢ in Imperial County. In
guidance, 59 FR 41998 (August 16,
1994), we have defined BACM to be,
among other things, the maximum
degree of emission reduction achievable
from a source category which is
determined on a case-by-case basis
considering energy, economic,
environmental impacts and other costs.
A source category is presumed to
contribute significantly to a violation of
the 24-hour PM,( national ambient air
quality standard (150 pg/m 3) if its PMo
impact exceeds 5 ug/m3. As described
in more detail in the TSD, we
determined that BACM is required for
the following sources of PM;( emissions
in Imperial County:

TABLE 2—SIGNIFICANT SOURCES OF
PM-10 IN IMPERIAL COUNTY

Open areas:
Windblown Dust, Other Open Area.
Unpaved roads:
Entrained Unpaved Road Dust,
County.
Entrained Unpaved Road Dust, Canal.
Windblown Dust, Unpaved City/County
Road.
Windblown Dust, Unpaved Canal Road.
Windblown Dust, Unpaved Farm Road.
Agricultural lands:
Tilling.
Windblown Dust, Non-Pasture Agricul-
tural Lands.

City/

We based the list of significant
sources in Table 2 in part on ICAPCD’s
analysis of such sources in its 2009
PM, attainment plan.! However,
ICAPCD excluded from its analysis
exceedances in 2006 and 2007 that it
deemed to be caused by high wind
exceptional events. As a result of the
exclusion of these exceedances,
ICAPCD’s list of significant sources did
not include any windblown dust
sources. The State formally sought to
exclude the 2006 and 2007 exceedances
for regulatory purposes under EPA’s
exceptional events rule (40 CFR 50.1(j)
and 50.14).2

On December 22, 2009, EPA did not
concur with the State’s request to

1“2009 Imperial County State Implementation
Plan for Particulate Matter Less Than 10 Microns
in Aerodynamic Diameter, Final,” August 11, 2009,
section 3.2.

2 Letter from James N. Goldstene, ARB, to
Deborah Jordan, EPA, May 19, 2009, requesting
exclusion of September 2, 2006, April 12, 2007, and
June 5, 2007 Imperial County PM, exceedances.

exclude the 2006 and 2007 exceedances
as due to high wind exceptional events.3
EPA adjusted ICAPCD’s significant
source analysis to reflect this
nonconcurrence, and as a result
identified windblown dust from open
areas, unpaved roads and non-pasture
agricultural lands to be significant
sources as reflected in Table 2. We have
included the documents supporting our
December 22, 2009 nonconcurrence in
the docket for this proposed rule.

In addition to the sources in Table 2
above, we believe BACM is required for
unpaved traffic areas and agricultural
harvest operations. These activities
occur at the same facilities and are
integrally related to other activities
identified as significant (i.e., unpaved
roads and tilling respectively). By
analogy, where enforceable volatile
organic compound (VOC) reasonably
available control technology (RACT)
level controls are required for refineries,
SIP rules generally impose leak
detection and repair requirements on
valves, flanges, threaded connections,
and other related equipment even if
emissions from any one of these taken
individually might be much smaller
than the major source threshold
requiring RACT.

B. Do the Rules Meet the Evaluation
Criteria?

Rules 800—806 improve the SIP by
providing more stringent emission
limits, monitoring, recording, and
recordkeeping provisions for these
sources compared to existing provisions
in the SIP for the ICAPCD portion of
California. The rules are largely
consistent with the relevant statutory
requirements, and with relevant policy
and guidance regarding enforceability,
RACM and BACM. Rule provisions that
do not meet the evaluation criteria are
summarized below and discussed
further in the TSD.

C. What Are the Rules’ Deficiencies?

While, as indicated above, BACM is
determined on a case-by-case basis, the
identification of potential BACM for a
significant source category in Imperial
County necessarily involves a
consideration of control measures
adopted and/or implemented in other
geographical areas for the same and
similar source categories. Therefore, in
evaluating Regulation VIII, we have
compared its individual rules to
analogous requirements in the South
Coast Air Quality Management District

3 See letter, with enclosure, from Laura Yoshii,
EPA, to James Goldstene, ARB, Re: Exceptional
events requests regarding exceedances of the PM—
10 NAAQS in Imperial County, CA, December 22,
2009.

(SCAQMD), San Joaquin Valley Air
Pollution Control District (SJVAPCD),
Maricopa County Air Quality
Department (MCAQD), Clark County
Department of Air Quality and
Environmental Management
(CCDAQEM) and other areas. In doing
so, we recognize that some variability
exists among sources in different
geographical areas, and that technically
and economically feasible controls in
one area may not be feasible in another
area.

Based on our analysis, we believe that
Regulation VIII is generally consistent
with analogous requirements in other
serious PM o areas and includes many
provisions consistent with CAA BACM
requirements and with EPA’s
established policy and guidance.
However, the deficiencies discussed
below preclude EPA’s full approval of
Regulation VIII. Sections II.C.1 through
3 below identify deficiencies related to
sources for which BACM is required as
discussed above in Section II.A. Section
I1.C.4 below identifies one deficiency
related to the Regulation VIII rule for
bulk materials, a source category for
which BACM is not currently required
based on the information available to
EPA to date. A number of these
deficiencies are discussed in more detail
in the TSD.

1. BACM—Related Deficiencies For Open
Areas

a. Recreational Off-Highway Vehicle
Activity

Recreational off-highway vehicle
(OHV) 4 activity causes much of the
PM; emissions from open areas in
Imperial County. Rule 804 regulates
only a small portion of these emissions.>
The vast majority of the OHV emissions
in Imperial County are addressed only
by requirements in Rule 800 Section F.5
for dust control plans (DCPs) for sources
under the control of BLM. While BLM
is required to describe in the DCPs the
dust control measures that it intends to
implement, BLM is not required to
implement any specific BACM-level
controls for OHV use, and ICAPCD has
not provided an analysis of BACM for
OHV activity.

ICAPCD must provide an analysis of
potential BACM controls for OHV
activity in open areas and on unpaved

4 As used in this discussion and in the TSD, the
term “off-highway vehicle” or OHV includes all
vehicles subject to the exemption in Rule 800
Section E.6 for recreational use of public lands in
Imperial County.

5This small portion includes some emissions
from OHYV activity in Ocotillo Wells State Park
where Rule 804 is apparently not being
implemented even though State lands are not
exempted from the rule’s requirements.
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roads and paths that are exempt from
the specific requirements and measures
in Rules 804 and 805 and identify,
adopt and submit any appropriate
revisions to Rules 800, 804 and 805.
Such analysis should address as its
starting point measures in EPA’s 1992
RACM guidance at 57 FR 18070 (April
28, 1992) and analogous requirements in
other geographical areas such as
Arizona Revised Statute § 49-457.03
and Clark County Air Quality
Regulations, Section 90. ICAPCD should
evaluate the feasibility and impacts of
additional restrictions in recreational
OHYV areas, such as closing some of the
250 square miles that are open to OHV
use that are particularly likely to impact
populations, and restricting OHV
activity during summer months when
there is virtually no rain to reform
surface crusts. In addition, ICAPCD
must implement Rules 804 and 805 on
all State lands used by OHVs or
demonstrate in its BACM analysis that
an exemption for OHV activity on such
lands is appropriate.

Please see Section III.B.1 of our TSD
for further discussion of this deficiency.

b. Definition of “Disturbed Surface”

The term “disturbed surface area” is
used in several Regulation VIII rules but
is never defined. For example, Rule 804
applies to a source category for which
BACM is required and relies on the
undefined term to describe rule
applicability in Rule 804 Section B. In
order to ensure that these rules are
enforceable at a BACM level, ICAPCD
must define “disturbed surface area” as
do, for example, SJVAPCD Rule 8010
and SCAQMD Rule 403.

2. BACM-Related Deficiencies for
Unpaved Roads

a. Unpaved Non-Farm Roads

The CAA requires ICAPCD to
implement BACM by 2008 (i.e., four
years after reclassification to serious).6
Rule 805 Section E.7 allows the County
until 2015 to stabilize heavily-travelled
unpaved roads. This schedule is
inconsistent with the statutory
requirement and ICAPCD has not
provided adequate evidence that this
schedule is as expeditious as
practicable, based upon economic
feasibility or any other appropriate
consideration. In evaluating economic
feasibility of a measure that depends on
public funding, EPA considers past
funding of similar activities and

60n August 11, 2004, EPA reclassified Imperial
County as serious nonattainment for PM,o. 69 FR
48835. Since 2008 has passed, BACM is now
required to be implemented as expeditiously as
practicable. Delaney v. EPA, 898 F.2d 687 (9th Cir.
1990).

availability of funding sources to
determine whether public agencies have
made good faith efforts to expeditiously
implement the available control
measures. ICAPCD must expedite the
schedule for implementation of this
measure or demonstrate good faith
efforts to increase funding and priority
of road stabilization projects consistent
with national guidance. Please see
Section I1I.B.3 of our TSD for further
discussion of this deficiency.

Rule 805 Section E.7’s requirement to
stabilize all non-exempt unpaved
County roads is also not adequately
enforceable as currently structured. If
ICAPCD retains the same structure, it
must revise Rule 805 Section E.7 to
clarify that the County must: (a)
Implement (and not just submit) a
stabilization plan; (b) stabilize different
unpaved roads each year; and (c)
maintain all stabilized roads.

b. Unpaved Farm Roads and Traffic
Areas

Rule 805 Section D.2 exempts
agricultural roads and traffic areas from
the opacity and stabilization
requirements applicable to non-
agricultural operation sites. Farm roads
and traffic areas are only required to
implement a CMP from the menus for
unpaved roads and traffic areas in Rule
806. In contrast, for example, SJVAPCD
requires that CMPs be implemented to
meet opacity and stabilization
requirements at the following
thresholds: Unpaved farm roads with >
75 VDT or > 25 average daily vehicle
trips by three or more axle vehicles;
unpaved traffic areas with > 50 average
daily vehicle trips (on an annual basis)
or > 25 average daily vehicle trips (on
an annual basis) by three or more axle
vehicles. ICAPCD must remove the
exemption in Rule 805 Section D.2 or
demonstrate how BACM is met in
Imperial County for farm roads and
traffic areas that are subject to less
stringent requirements than other roads
and traffic areas in the County and farm
roads and traffic areas in other areas.

Rule 806 Sections E.3 and E.4 list
CMPs intended to control emissions
from agricultural unpaved roads and
traffic areas but these measures are
broadly defined and there is no other
mechanism in the rule to ensure
specificity. The absence of sufficiently
defined requirements makes it difficult
for regulated parties to understand and
comply with the requirements, and
makes it difficult for ICAPCD or others
to verify compliance and to enforce the
requirements if necessary. The lack of
specificity similarly renders it difficult
to assess whether the measures
constitute BACM level controls.

ICAPCD must revise Rule 806 to ensure
that unpaved road and traffic area CMPs
are enforceable and are implemented at
a BACM level or demonstrate why such
a rule revision is not necessary.
SJVAPCD Rule 4550, for example, relies
on an application submittal and
approval process to ensure sufficient
specificity of the particular measures
implemented at each source. Great
Basin Unified Air Pollution Control
District (GBUAPCD) Rule 502 also has
an application submittal and approval
process. Alternatively, there may be
another mechanism to ensure adequate
specificity such as by revising and
clarifying ICAPCD’s CMP application
forms.

c. Border Patrol Roads

Rule 800 Section F.6.c exempts roads
owned or operated by BP from Rule 805
requirements that are “inconsistent with
BP authority and/or mission.” It is not
clear what this exemption is intended to
address, or how it would be
implemented and enforced, particularly
because both BP and ICAPCD staff have
informally informed EPA that BP does
not own or operate any roads in
Imperial County. ICAPCD must either
remove this exemption or narrow the
exemption to specific mission activities
and demonstrate that the exemption is
minimized and necessary, consistent
with BACM requirements.

3. BACM-Related Deficiencies for
Agricultural Lands

a. Tilling and Harvesting

Rule 806 Sections E.1 and E.2 list
CMPs intended to control emissions
from agricultural land preparation and
cultivation (including tilling), and
harvest activities, but these measures
are broadly defined and there is no
other mechanism in the rule to ensure
specificity. The absence of sufficiently
defined requirements makes it difficult
for regulated parties to understand and
comply with the requirements, and
makes it difficult for ICAPCD or others
to verify compliance and to enforce the
requirements if necessary. The lack of
specificity similarly renders it difficult
to assess whether the measures
constitute BACM level controls.
ICAPCD must revise Rule 806 to ensure
that tilling and harvesting CMPs are
enforceable and are implemented at a
BACM level or demonstrate why such a
rule revision is not necessary. SJVAPCD
Rule 4550, for example, relies on an
application submittal and approval
process to ensure sufficient specificity
of the particular measures implemented
at each source. GBUAPCD Rule 502 also
has an application submittal and
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approval process. Alternatively, there
may be another mechanism to ensure
adequate specificity such as by revising
and clarifying ICAPCD’s CMP
application forms.

In addition, Rule 806 Section E
requires one CMP from the “land
preparation and cultivation” category
and one CMP from the “harvest”
category, while SJVAPCD Rule 4550
requires an additional CMP from the
“cropland-other” category. GBUAPCD
Rule 502 also requires that one CMP
each be selected from the “land
preparation and cultivation,” “harvest,”
and the “cropland-other” categories.
ICAPCD must similarly require an
additional CMP for cropland, or
demonstrate why that is not
appropriate.

b. Windblown Dust

Windblown dust from non-pasture
agricultural lands is also a significant
source of PM,o that requires BACM
independent of agricultural tilling. The
CMPs in Rule 806 Section E, however,
mainly control emissions by reducing
the number of vehicle passes across
fields, and sources are not required to
select BACM level practices for
controlling windblown dust from active
or fallow agricultural fields. ICAPCD
must revise Rule 806 to require BACM
level windblown dust controls. In
general, EPA believes that the
evaluation of BACM level controls for a
particular source or activity should
include consideration of U.S.
Department of Agriculture (USDA)
approved conservation systems and
activities. Although these guidelines
may not specifically be designed to
minimize air pollution, they are
intended to be feasible and effective
techniques that will reduce windblown
dust, and thus would be appropriate
measures to consider for BACM for such
sources or activities for PM;o. SCAQMD
Rule 403 provides an example of such
controls. Please see Section III.B.4 in
our TSD for further discussion of this
deficiency.

4. Non-BACM Deficiency

Rule 802 Section D.1 allows the Air
Pollution Control Officer (APCO) to set
aside controls that might be used
instead of water to stabilize surfaces of
bulk materials. This discretion allows
ICAPCD to approve alternatives to the
applicable SIP without following the
SIP revision process described in CAA
section 110. Moreover, ICAPCD has not
demonstrated why such discretion is
needed for measures such as covering,
enclosing or sheltering material piles.
While we prefer removal of the
exemption and APCO discretion,

SJVAPCD Rule 8031 remedies the
enforceability issue by requiring EPA
approval.

D. EPA Recommendations To Further
Improve the Rules

Our TSD describes additional rule
revisions that we recommend for the
next time ICAPCD modifies the rules,
but are not the basis for disapproval at
this time.

III. Proposed Action and Public
Comment

As authorized in sections 110(k)(3)
and 301(a) of the Act, EPA is proposing
a limited approval of the seven inter-
related Regulation VIII rules to
strengthen the SIP. If finalized, this
action would incorporate the submitted
rules into the SIP, including those
provisions identified as deficient. This
approval is limited because EPA is
simultaneously proposing a limited
disapproval of the seven inter-related
Regulation VIII rules under sections
110(k)(3), 110(a) and 189(a)(1)(C) and
(b)(1)(B) for the reasons set forth in
Section II.C. of this proposed rule. If this
disapproval is finalized, sanctions will
be imposed under section 179 of the Act
unless EPA approves subsequent SIP
revisions that correct the rule
deficiencies set forth in sections II.C.1
through 3 of this proposed rule within
18 months of the disapproval. These
sanctions would be imposed according
to 40 CFR 52.31. A final disapproval
would also trigger the 2-year clock for
the federal implementation plan (FIP)
requirement under section 110(c). The
deficiency identified in Section II.C.4 of
this proposed rule would not trigger
sanctions or a FIP obligation at this time
because it does not appear that it is
associated with SIP revisions that are
required by the CAA.

Note that the submitted rules have
been adopted by ICAPCD, and EPA’s
final limited disapproval would not
prevent ICAPCD from enforcing them.

We will accept comments from the
public on our proposed limited
approval and limited disapproval action
for 30 days from publication in the
Federal Register.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled “Regulatory Planning and
Review.”

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This rule will not have a significant
impact on a substantial number of small
entities because SIP approvals or
disapprovals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve or disapprove
requirements that the State is already
imposing. Therefore, because the
proposed Federal SIP limited approval/
limited disapproval does not create any
new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed into
law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the limited
approval/limited disapproval action
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proposed does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action proposes to approve and
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely proposes to approve or
disapprove a State rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure “meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175. It will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Thus, Executive Order 13175 does not
apply to this rule.

EPA specifically solicits additional
comment on this proposed rule from
tribal officials.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This rule is not subject to
Executive Order 13045, because it
approves a state rule implementing a
Federal standard.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to

perform activities conducive to the use
of VCS.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Particulate matter, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 10, 2010.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2010-3513 Filed 2—22-10; 8:45 am]
BILLING CODE 6560-50-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

45 CFR Parts 2510, 2522, 2525, 2526,
2527, 2528, 2529, 2530, 2531, 2532,
2533, 2550, 2551, and 2552

RIN 3045-AA51

Serve America Act Amendments to the
National and Community Service Act
of 1990

AGENCY: Corporation for National and
Community Service.

ACTION: Proposed rule.

SUMMARY: On April 21, 2009, President
Obama signed into law the Edward M.
Kennedy Serve America Act (“The Serve
America Act” or “SAA”). The Serve
America Act reauthorizes and expands
national service programs administered
by the Corporation for National and
Community Service (“the Corporation”)
by amending the National and
Community Service Act of 1990
(“NCSA” or “the Act”) and the Domestic
Volunteer Service Act of 1973 (“DVSA”).
The Corporation publishes this
proposed rule to implement changes to
the operation of the National Service
Trust under the Serve America Act. This
proposed rule provides flexibility for
exceptions to the 80 percent cost
reimbursement requirement for Senior
Companion and Foster Grandparent
programs based on hardship. In
addition, this proposed rule reorders
and renumbers certain parts of the
existing regulations, adds new
definitions, and makes several minor
technical edits.

DATES: To be sure your comments are
considered, they must reach the
Corporation or or before April 26, 2010.

ADDRESSES: You may send your
comments electronically through the
Federal government’s one-stop
rulemaking Web site at http://
www.regulations.gov. You may also mail
or deliver your comments to Amy
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Borgstrom, Docket Manager,
Corporation for National and
Community Service, 1201 New York
Ave., NW., Washington, DC 20525.
Members of the public may review
copies of all communications received
on this rulemaking at http://
www.regulations.gov or at the
Corporation’s Washington, DC
headquarters.

FOR FURTHER INFORMATION CONTACT:
Amy Borgstrom, Docket Manager,
Corporation for National and
Community Service,
aborgstrom@cns.gov, TDD 606—3472.
Persons with visual impairments may
request this rule in an alternate format.

SUPPLEMENTARY INFORMATION:
I. Invitation To Comment

We invite you to submit comments
about these proposed regulations. To
ensure that your comments have
maximum value in helping us develop
the final regulations, we urge you to
identify clearly the specific section or
sections of the proposed regulations that
each comment addresses and to arrange
your comments in the same order as the
proposed regulations. During and after
the comment period, you may inspect
all public comments about these
proposed regulations on http://
www.regulations.gov or by contacting
the Docket Manager listed in this notice.

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record

On request, we will supply an
appropriate aid, such as a reader or
print magnifier, to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these proposed regulations. If
you want to schedule an appointment
for this type of aid, please contact Amy
Borgstrom, Docket Manager,
Corporation for National and
Community Service,
aborgstrom@cns.gov, TDD 606—3472.

II. Background

On April 21, 2009, President Obama
signed into law the Edward M. Kennedy
Serve America Act (Serve America Act).
The Serve America Act reauthorizes and
expands national service programs
administered by the Corporation by
amending the NCSA and DVSA. The
Corporation engages four million
Americans in service each year,
including approximately 75,000
AmeriCorps members, 492,000 Senior
Corps Volunteers, 1.1 million Learn and
Serve America students, and 2.2 million
additional community volunteers

mobilized and managed through agency
programs.

Section 6101 of the Serve America
Act authorizes the Chief Executive
Officer of the Corporation to issue such
regulations as may be necessary to carry
out the amendments required under the
Act. To fulfill that responsibility, on
September 10, 2009, the Corporation
issued an interim final rule to
implement time-sensitive changes to the
Corporation’s AmeriCorps State and
National, Senior Corps, and Learn and
Serve America program regulations. (74
FR 46495). The changes resulting from
the interim final rule were required as
a result of amendments to the NCSA
and DVSA by the Serve America Act,
which took effect for most purposes on
October 1, 2009.

In that rule, we stated our intention to
engage in full notice and comment
rulemaking to implement those
amendments mandated by the Serve
America Act that did not require
immediate regulatory action. This rule
primarily proposes amendments and
additions to existing regulations
regarding the National Service Trust,
including limitations on education
award receipt, the available uses of
education awards, eligibility to receive
an education award, eligibility to
transfer an education award, and the
amount of an education award. This
proposed rule also addresses the
limitation on the number of terms an
individual may serve in an AmeriCorps
State and National program. The
proposed rule allows flexibility in
managing match requirements for
Senior Companion and Foster
Grandparent programs facing hardship.
Finally, this rule makes several
technical corrections inadvertently
omitted from the interim final rule,
including an amendment to the
provision on pre-approval of Subtitle C
formula programs, amendments to the
AmeriCorps State and National
selection criteria, and an amendment to
include a reference to the Department of
Education’s new Public Service Loan
Forgiveness Program. An overview of
specific changes for each program is set
out below.

III. Proposed Rule

Definitions (§§ 2510.20, 2525.20)

The National Service Trust is an
account in the U.S. Treasury authorized
to disburse education awards to national
service participants. Prior to passage of
the Serve America Act, the Corporation
was authorized to disburse one type of
education award from the National
Service Trust—a national service
education award, also known as a Segal

AmeriCorps education award, available
upon successful completion of a term of
service in an approved AmeriCorps
position. An “approved AmeriCorps
position” is one of the positions
described in Sec. 123 of the Act,
including a position in AmeriCorps
State and National, AmeriCorps NCCC,
AmeriCorps VISTA, and the newly
authorized ServeAmerica Fellowship
program.

The Serve America Act authorizes
two new types of education awards: (1)
A Silver Scholar education award of
$1,000, available upon successful
completion of a term of service in an
approved Silver Scholar position; and
(2) a Summer of Service education
award of between $500 and $750,
available upon successful completion of
a term of service in an approved
Summer of Service position. To align
with the amended statute, this proposed
rule amends § 2525.20 by adding three
separate definitions for “AmeriCorps
education award,” “Silver Scholar
education award,” and “Summer of
Service education award.”

Each of these awards is based upon
successful completion of a term of
service in an approved position. For a
position of any type to be considered
“approved,” the Corporation must have
agreed to provide a corresponding
education award upon successful
completion of a term of service in that
position. This proposed rule amends
§2510.20 by adding definitions to
clarify that in order for a Summer of
Service or Silver Scholar position to be
considered approved, it must be
approved by the Corporation for the
receipt of a Silver Scholar or Summer of
Service education award, respectively.

There are different service
requirements for each type of education
award. A term of service in an approved
AmeriCorps position is for at least 1,700
hours during a period of not more than
one year, with options for part-time or
reduced part-time terms of service, as
defined in § 2522.220, for AmeriCorps
State and National members. A term of
service in an approved Silver Scholar
position must be for at least 350 hours
during a period of one year. A term of
service in an approved Summer of
Service position must be for at least 100
hours “during the summer months.” To
clarify that what constitutes a term of
service will vary depending upon the
program, this proposed rule amends the
definition of “term of service” in
§ 2525.20 to align with the NCSA by
providing separate descriptions for
terms of service in approved
AmeriCorps, Silver Scholar, and
Summer of Service positions.
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As stated above, a Summer of Service
education award will generally be $500.
However, the NCSA authorizes the
Corporation to establish a Summer of
Service award of $750 for “economically
disadvantaged youth.” The Corporation
proposes in this rule to define
“economically disadvantaged youth” for
the purposes of the larger Summer of
Service education award as a child who
is eligible for a free lunch and breakfast
under the Richard B. Russell National
School Lunch Act. This proposed rule
amends § 2525.20 to add this definition.

Eligibility To Receive an Education
Award (§2526.10)

The Serve America Act created two
new types of education awards: Silver
Scholar education awards and Summer
of Service education awards, for $1000
and $500 respectively, available upon
successful completion of an approved
Silver Scholar or Summer of Service
position. This proposed rule amends
§2526.10 to include individuals who
successfully complete terms of service
in approved Silver Scholar or Summer
of positions as eligible to receive an
education award from the National
Service Trust.

Previously, the list of eligibility
criteria to receive an education award in
§ 2526.10 has reflected the eligibility
criteria to serve in AmeriCorps State
and National, AmeriCorps NCCC, and
AmeriCorps VISTA, including age and
education criteria that would
necessarily exclude individuals in
Summer of Service positions, which are
available for “youth who will be
enrolled in any of grades 6 through 12
at the end of the summer” (42 U.S.C.
12563(c)(8)). To align with the amended
statute, this proposed rule amends
§2526.10 to defer to the eligibility
criteria of individual programs for
program-specific criteria.

Under the proposed rule, for an
individual to be eligible to receive an
education award, the organization
responsible for the individual’s
supervision must certify: (1) That the
individual met the applicable eligibility
requirements for the approved national
service position, approved Silver
Scholar position, or approved Summer
of Service position, as appropriate; (2)
that the individual successfully
completed the term of service in the
AmeriCorps, Silver Scholar, or Summer
of Service program; and (3) that the
individual is a citizen, national, or
lawful permanent resident alien of the
United States.

Successful Completion of a Term of
Service (§ 2526.15)

Sec. 146 of the NCSA directs the
Corporation to determine a process by
which an organization responsible for
the supervision of a national service
participant may determine whether the
participant successfully completed a
term of service. This proposed rule adds
anew §2526.15 specifying the process
for determining whether an individual
successfully completed a term of service
for the purposes of receiving an
education award from the National
Service Trust. Under this rule,
organizations supervising AmeriCorps
State and National participants would
continue to use the existing process
detailed at §2522.220(d). For all other
programs, the organization would be
required to conduct an end-of-term
evaluation for each participant to
determine whether: (1) The individual
completed the required number of
service hours for the respective term of
service; (2) the individual performed
satisfactorily on assignments, tasks, or
projects; and (3) the individual met any
other performance criteria as
communicated to the member by the
organization. What is considered
“satisfactory performance” is within the
discretion of the program. While the
Corporation encourages programs to
keep records of end-of-term evaluations
of member performance for their own
purposes, for the purpose of this
requirement certification that an
individual did or did not successfully
complete a term of service will be
deemed to incorporate an end-of-term
evaluation. A certification will not,
however, suffice as documentation of
hours served.

Release for Compelling Personal
Circumstances (§§ 2526.20-25)

Sec. 147 of the NCSA authorizes the
Corporation to make education awards
in five different amount categories: (1)
An amount for successful completion of
a full-time approved national service
position; (2) an amount for successful
completion of a part-time approved
national service position; (3) an amount
for partial completion of service,
available upon release for compelling
personal circumstances from an
approved national service position; (4)
an amount for a Silver Scholar
education award for successful
completion of an approved Si