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FEDERAL RESERVE SYSTEM
12 CFR Part 229

[Regulation CC; Docket No. R-1382]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors
(Board) is amending the routing number
guide to next-day availability checks
and local checks in Regulation CC to
delete the reference to the head office of
the Federal Reserve Bank of Atlanta and
to reassign the Federal Reserve routing
symbols currently listed under that
office to the head office of the Federal
Reserve Bank of Cleveland. These
amendments reflect the restructuring of
check-processing operations within the
Federal Reserve System. Subsequent to
these amendments, there will only be a
single check-processing region for
purposes of Regulation CC and there
will no longer be any checks that are
nonlocal.

DATES: The final rule will become
effective on February 27, 2010.

FOR FURTHER INFORMATION CONTACT:
Jeffrey S. H. Yeganeh, Financial Services
Manager (202/728-5801), or Joseph P.
Baressi, Financial Services Project
Leader (202/452—-3959), Division of
Reserve Bank Operations and Payment
Systems; or Dena L. Milligan, Attorney
(202/452-3900), Legal Division. For
users of Telecommunications Devices
for the Deaf (TDD) only, contact 202/
263—4869.

SUPPLEMENTARY INFORMATION: Regulation
CC establishes the maximum period a
depositary bank may wait between
receiving a deposit and making the
deposited funds available for

withdrawal.? A depositary bank
generally must provide faster
availability for funds deposited by a
“local check” than by a “nonlocal
check.” A check is considered local if it
is payable by or at or through a bank
located in the same Federal Reserve
check-processing region as the
depositary bank.

Appendix A to Regulation CC
contains a routing number guide that
assists banks in identifying local and
nonlocal banks and thereby determining
the maximum permissible hold periods
for most deposited checks. The
appendix includes a list of each Federal
Reserve check-processing office and the
first four digits of the routing number,
known as the Federal Reserve routing
symbol, of each bank that is served by
that office for check-processing
purposes. Banks whose Federal Reserve
routing symbols are grouped under the
same office are in the same check-
processing region and thus are local to
one another.

On February 27, 2010, the Reserve
Banks will transfer the check-processing
operations of the head office of the
Federal Reserve Bank of Atlanta to the
head office of the Federal Reserve Bank
of Cleveland. As a result of this change,
some checks that are drawn on and
deposited at banks located in the
Atlanta and Cleveland check-processing
regions and that currently are nonlocal
checks will become local checks subject
to faster availability schedules. To assist
banks in identifying local and nonlocal
checks and making funds availability
decisions, the Board is amending the
lists of routing symbols in appendix A
associated with the Federal Reserve
Banks of Atlanta and Cleveland to
reflect the transfer of check-processing
operations from the head office of the
Federal Reserve Bank of Atlanta to the
head office of the Federal Reserve Bank
of Cleveland. To coincide with the
effective date of the underlying check-
processing changes, the amendments to
appendix A are effective February 27,
2010. At that time, there will only be a
single check-processing region for
purposes of Regulation CC and there
will no longer be any checks that are
nonlocal. The Board is providing notice
of the amendments at this time to give

1For purposes of Regulation CC, the term “bank”
refers to any depository institution, including
commercial banks, savings institutions, and credit
unions.

affected banks ample time to make any
needed processing changes. Early notice
also will enable affected banks to amend
their availability schedules and related
disclosures if necessary and provide
their customers with notice of these
changes.2

Administrative Procedure Act

The public comment requirements of
section 553(b) of the Administrative
Procedure Act do not apply to these
amendments to Appendix A of
Regulation CC because the amendments
involve matters of agency organization.
The Monetary Control Act requires cost
recovery for Federal Reserve Bank
priced services over the long term,
which from time to time necessitates
changes in the internal organization of
Reserve Bank services in order to meet
the statutory mandate. The rapid
decline in paper check volumes,
generally, and the decline in paper
checks sent to the Reserve Banks for
collection have significantly reduced
the need for Federal Reserve check-
processing locations and the ability of
Reserve Banks to recover the costs of
maintaining those locations. In order to
achieve the Monetary Control Act
requirement of long-run full cost
recovery, the Reserve Banks have
adjusted their check service
infrastructure to reduce the number of
check-processing regions. In light of the
fact that the Reserve Banks are receiving
a high percentage of checks
electronically, the consolidation of
check-processing centers is required in
order to meet the mandate of the
Monetary Control Act. As a result of the
consolidation of Federal Reserve check-
processing offices, amendments to
Appendix A are necessary because the
statutory and regulatory terms ‘‘local”
and ‘“‘nonlocal” are defined in terms of
“check-processing regions”’—the
geographic areas served by a Federal
Reserve check-processing office.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320, appendix A.1), the
Board has reviewed the final rule under
authority delegated to the Board by the
Office of Management and Budget. The

2 Section 229.18(e) of Regulation CC requires that
banks notify account holders who are consumers
within 30 days after implementing a change that
improves the availability of funds.
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amendments to appendix A of 0216 2216 0815 2815
Regulation CC will delete the reference 0219 2219 0819 2819
to the head office of the Federal Reserve 0220 2220 0820 2820
Bank of Atlanta and reassign the routing 0223 2223 0829 2829
symbols listed under that office to the 8228 gggg 0830 2830
head office of the Federal Reserve Bank 0310 2310 0839 2839
of Cleveland. The depository 0311 2311 0840 2840
institutions that are located in the 0312 2312 0841 2841
affected check-processing regions and 0313 2313 0842 2842
that include the routing numbers in 0319 2319 0843 2843
their disclosure statements would be 0360 2360 0863 2863
required to notify customers of the 0410 2410 0865 2865
resulting change in availability under 823 ;i;g 0910 2910
§229.18(e). However, all paperwork 0421 2421 0911 2911
collection procedures associated with 0422 2429 0912 2912
Regulation CC already are in place, and 0423 2423 0913 2913
the Board accordingly anticipates that 0430 2430 0914 2914
no additional burden will be imposed as 0432 2432 0915 2915
aresult of this rulemaking. 0433 2433 0918 2918
0434 2434 0919 2919
List of Subjects in 12 CFR Part 229 0440 2440 0920 2920
Banks, Banking, Reporting and 832; ;ig 0921 2921
recordkeeping requirements. 0510 2510 0929 2929
0960 2960
Authority and Issuance 821‘; 221‘51 1010 3010
m For the reasons set forth in the 0519 2519 1011 soi1
preamble, the Board is amending 12 0520 2520 1012 3012
CFR part 229 to read as follows: 0521 2521 1019 3019
0522 2522 1020 3020
PART 229—AVAILABILITY OF FUNDS 0530 2530 1021 3021
AND COLLECTION OF CHECKS 8;2; 323; 1825 gg;i
(REGULATION CC) 0539 2539 1030 5030
m 1. The authority citation for part 229 0540 2540 1031 3031
continues to read as follows: 0550 2550 1039 3039
i 0560 2560 1040 3040
Authority: 12 U.S.C. 4001-4010, 12 U.S.C. 0570 2570
5001-5018. 0610 2610 1041 3041
. 0611 2611 1049 3049
m 2. In appendix A, the Fourth and 0612 2612 1070 3070
Sixth District routing symbol lists are 0613 2613 1110 3110
amended by removing the headings and 0620 2620 1111 3111
listings for the Sixth Federal Reserve 0621 2621 1113 3113
District and revising the listings for the 0622 2622 1119 3119
Fourth Federal Reserve District to read 0630 2630 1120 3120
as follows: 0631 2631 1122 3122
0632 2632 1123 3123
Appendix A to Part 229—Routing 0640 2640 1130 3130
Number Guide to Next-Day Availability 0641 2641 1131 3131
Checks and Local Checks 0642 2642 1140 3140
* * % % 0650 2650 1149 3149
0651 2651
1163 3163
Fourth Federal Reserve District 0652 2652 1210 3210
0653 2653
[Federal Reserve Bank of Cleveland] 0654 2654 1211 3211
Head Office 0655 2655 1212 3212
0660 2660 1213 3213
01101 2110 0670 2670 1220 3220
0111 2111 0710 2710 1221 3221
0112 2112 0711 2711 1222 3222
0113 2113 0712 2712 1223 3223
0114 2114 0719 2719 1224 3224
0115 2115 0720 2720 1230 3230
0116 2116 0724 2724 1231 3231
0117 2117 0730 2730
0118 2118 0739 2739 1322 2225
0119 2119 0740 2740
0210 2210 0749 2749 1240 3240
0211 2211 0750 2750 1241 3241
0212 2212 0759 2759 1242 3242
0213 2213 0810 2810 1243 3243
0214 2214 0812 2812 1250 3250

0215 2215 0813 2813 1251 3251
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1252 3252

1The first two digits identify the bank’s
Federal Reserve District. For example, 01
identifies the First Federal Reserve District
(Boston), and 12 identifies the Twelfth Dis-
trict (San Francisco). Adding 2 to the first
digit denotes a thrift institution. For exam-
ple, 21 identifies a thrift in the First District,
and 32 denotes a thrift in the Twelfth
District.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, December 30, 2009.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E9-31254 Filed 1-4-10; 8:45 am]|
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1225; Directorate
Identifier 2009-NM-257-AD; Amendment
39-16159; AD 2010-01-03]

RIN 2120-AA64

Airworthiness Directives; Fire Fighting
Enterprises Limited Portable Halon
1211 Fire Extinguishers as Installed on
Various Transport Airplanes, Small
Airplanes, and Rotorcraft

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The Civil Aviation Authority of the United
Kingdom (UK) has informed EASA
[European Aviation Safety Agency] that
significant quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire extinguishing
equipment. * * *

* * * * *

* * * This Halon 1211 has subsequently
been used to fill certain FFE [Fire Fighting
Enterprises] portable cabin and toilet
compartment fire extinguishers that are now
likely to be installed in or carried on board
aircraft.

The contaminated nature of this gas, when
used against a fire, may provide reduced fire

suppression, endangering the safety of the
aircraft and its occupants. In addition,
extinguisher activation may lead to release of
toxic fumes, possibly causing injury to
aircraft occupants.

* * * * *

This AD requires actions that are
intended to address the unsafe
condition described in the MCALI

DATES: This AD becomes effective
January 20, 2010.

We must receive comments on this
AD by February 19, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2125; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued Emergency
Airworthiness Directive 2009—0251-E,
dated November 25, 2009, and
Airworthiness Directive 2009—0262,
dated December 15, 2009 (referred to
after this as ‘“the MCAI”), to correct an
unsafe condition for the specified
products. EASA AD 2009-0251-E
states:

The Civil Aviation Authority of the United
Kingdom (UK) has informed EASA that
significant quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire extinguishing
equipment. Halon 1211 (BCF) is used in
handheld fire extinguishers, usually fitted or
stowed in aircraft cabins.

EASA published Safety Information
Bulletin (SIB) 2009-39 on 23 October 2009 to
make the aviation community aware of this
safety concern.

The results of the ongoing investigation
now show that LyonTech Engineering Ltd, a
UK-based company, has supplied a quantity
of heavily contaminated Halon 1211 (BCF) to
Fire Fighting Enterprises (FFE). This Halon
1211 has subsequently been used to fill
certain FFE portable fire extinguishers that
are now likely to be installed in or carried
on board aircraft.

The contaminated nature of this gas, when
used against a fire, may lead to release of
toxic fumes, possibly causing injury to
aircraft occupants.

For the reason described above, this EASA
AD requires the identification and removal
from service of all affected fire extinguishers
and replacement with serviceable units.

EASA AD 2009-0262 adds the
following:

* * * On 25 November 2009, EASA
Emergency AD 2009-0251E was published to
address an earlier batch of extinguishers with
contaminated Halon 1211.

The results of the ongoing investigation
have now established that LyonTech
Engineering Ltd, a UK-based company, has
supplied further consignments of Halon 1211
(BCF) to Fire Fighting Enterprises (FFE) that
do not meet the required specification. This
Halon 1211 has subsequently been used to
fill certain FFE portable cabin and toilet
compartment fire extinguishers that are now
likely to be installed in or carried on board
aircraft.

The contaminated nature of this gas, when
used against a fire, may provide reduced fire
suppression, endangering the safety of the
aircraft and its occupants. In addition,
extinguisher activation may lead to release of
toxic fumes, possibly causing injury to
aircraft occupants.

* * * * *

You may obtain further information by
examining the MCAI in the AD docket.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
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develop on other products of the same
type design.

Differences Between the AD and the
MCAI

We have reviewed the MCAI and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because contaminated Halon 1211
gas has been used to fill certain portable
cabin and toilet compartment fire
extinguishers that are now likely to be
installed in or carried on board aircraft.
The contaminated nature of this gas,
when used against a fire, may provide
reduced fire suppression, endangering
the safety of the aircraft and its
occupants. In addition, extinguisher
activation may lead to release of toxic
fumes, possibly causing injury to
aircraft occupants. Therefore, we
determined that notice and opportunity
for public comment before issuing this
AD are impracticable and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.

Include “Docket No. FAA—-2009-1225;
Directorate Identifier 2009-NM—-257—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-01-03 Fire Fighting Enterprises
Limited: Amendment 39-16159. Docket
No. FAA-2009-1225; Directorate
Identifier 2009-NM-257—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 20, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to portable Halon 1211
(BCF) fire extinguishers manufactured by
Fire Fighting Enterprises Limited. These fire
extinguishers may be installed on (or carried
or stowed on board) various transport
airplanes, small airplanes, and rotorcraft,
certificated in any category, identified in but
not limited to the airplanes and rotorcraft of
the manufacturers included in Table 1 of this
AD, all type-certificated models.

TABLE 1—AFFECTED AIRPLANES AND ROTORCRAFT

Manufacturer

Product subtype

328 Support Services GmbH (Type Certificate previously held by AvCraft Aerospace GmbH; Fairchild Dornier GmbH;

Dornier Luftfahrt GmbH).
Aermacchi S.p.A
Agusta S.p.A
AgustaWestland

Airbus (Type Certificate previously held by Airbus Industrie) e
Aircraft Industries a.s. (Type Certificate previously held by LETECKE ZAVODY a.s.; LET Aeronautical Works)

Alenia Aeronautica

Transport Airplane.

Small Airplane.
Rotorcraft.
Rotorcraft.
Transport Airplane.
Small Airplane.
Transport Airplane.
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TABLE 1—AFFECTED AIRPLANES AND ROTORCRAFT—Continued

Manufacturer

Product subtype

B-N Group Ltd (Type Certificate previously held by Pilatus Britten-Norman Limited; Britten-Norman (Bembridge) Lim-
ited).

BAE Systems (Operations) Limited (Type Certificate previously held by British Aerospace Regional Aircraft; British
Aerospace (Commercial Aircraft) Limited; Jetstream Aircraft Limited; British Aerospace, PLC; Avro International

Small Airplane.

Transport Airplane.

Aerospace Division; British Aerospace).
The Boeing Company

Empresa Brasileira de Aeronautica S.A. (EMBRAER)
Eurocopter Deutschland GMBH (ECD) (Type Certificate previously held by Messerschmitt-Bolkow-Blohm-Gmbh)

Eurocopter France
Fokker Services B.V

Hawker Beechcraft (Type Certificate previously held by Raytheon Aircraft Company; Beech Aircraft Corporation)

Pilatus Aircraft Ltd

Saab AB, Saab Aerosystems (Type Certificate previously held by SAAB AIRCRAFT AB; SAAB-Fairchild) ...
Short Brothers PLC (Type Certificate previously held by Short Brothers, Ltd.) .......ccccovoiiiiiiiiiniienieceececee,
Triton America LLC (Type Certificate previously held by AAl Acquisition, Inc; Adam Aircraft)

Vulcanair S.p.A. (Type Certificate previously held by Partenavia Costruzioni Aeronautiche S.p.A)

Transport Airplane.
Transport Airplane.
Rotorcraft.
Rotorcraft.
Transport Airplane.
Small Airplane.
Small Airplane.
Transport Airplane.
Transport Airplane.
Small Airplane.
Small Airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 26: Fire Protection.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) consists of
two European Aviation Safety Agency
(EASA) ADs: 2009-0251-E, dated November
25, 2009, and 2009-0262, dated December
15, 2009. EASA AD 2009-0251-E states:

The Civil Aviation Authority of the United
Kingdom (UK) has informed EASA that
significant quantities of Halon 1211 gas,
determined to be outside the required
specification, have been supplied to the
aviation industry for use in fire extinguishing
equipment. Halon 1211 (BCF) is used in
handheld fire extinguishers, usually fitted or
stowed in aircraft cabins.

EASA published Safety Information
Bulletin (SIB) 2009-39 on 23 October 2009 to
make the aviation community aware of this
safety concern.

The results of the ongoing investigation
now show that LyonTech Engineering Ltd, a
UK-based company, has supplied a quantity
of heavily contaminated Halon 1211 (BCF) to
Fire Fighting Enterprises (FFE). This Halon
1211 has subsequently been used to fill
certain FFE portable fire extinguishers that
are now likely to be installed in or carried
on board aircraft.

The contaminated nature of this gas, when
used against a fire, may lead to release of
toxic fumes, possibly causing injury to
aircraft occupants.

For the reason described above, this EASA
AD requires the identification and removal
from service of all affected fire extinguishers
and replacement with serviceable units.
EASA AD 2009-0262 adds the following:

* * * * *

* * * On 25 November 2009, EASA
Emergency AD 2009-0251E was published to
address an earlier batch of extinguishers with
contaminated Halon 1211.

The results of the ongoing investigation
have now established that LyonTech
Engineering Ltd, a UK-based company, has
supplied further consignments of Halon 1211
(BCF) to Fire Fighting Enterprises (FFE) that
do not meet the required specification. This

Halon 1211 has subsequently been used to
fill certain FFE portable cabin and toilet
compartment fire extinguishers that are now
likely to be installed in or carried on board
aircraft.

The contaminated nature of this gas, when
used against a fire, may provide reduced fire
suppression, endangering the safety of the
aircraft and its occupants. In addition,
extinguisher activation may lead to release of
toxic fumes, possibly causing injury to
aircraft occupants.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Do the following actions.

(1) Within 90 days after the effective date
of this AD, replace portable Halon 1211
(BCF) fire extinguishers manufactured by
Fire Fighting Enterprises Limited with
serviceable fire extinguishers; except as
provided by paragraph (g)(2) of this AD.

(2) Fire extinguishers identified in
paragraphs (g)(2)(i) and (g)(2)(ii) of this AD
are not required to be replaced.

(i) Fire extinguishers conclusively
determined to have been most recently filled
with Halon 1211 supplied by a company
other than LyonTech Engineering Limited.

(ii) Fire extinguishers that have been most
recently filled by LyonTech Engineering
Limited and that are conclusively determined
by Fire Fighting Enterprises Limited to be
filled with Halon 1211 that meets their
design specification for Halon purity.

(3) As of the effective date of this AD, do
not install any portable fire extinguisher
manufactured by Fire Fighting Enterprises
Limited unless it has been conclusively
determined that the last time it was filled, it
was filled with Halon 1211 supplied by a
company other than LyonTech Engineering
Limited; or it has been conclusively
determined by Fire Fighting Enterprises
Limited that the last time it was filled, it was
filled with Halon 1211 that meets their
design specification for Halon purity.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows:

(1) EASA ADs 2009-0251-E and 2009-
0262 specify to inspect for certain fire
extinguishers manufactured by Fire Fighting
Enterprises Limited and replace if necessary.
This AD requires replacing all fire
extinguishers manufactured by Fire Fighting
Enterprises Limited except as provided in
paragraph (g)(2) of this AD.

(2) EASA AD 2009-0251-E specifies a time
of 2 days to do the actions and EASA AD
2009-0262 specifies a time of 30 days to do
the actions. This AD requires that the actions
be done within 90 days. We have determined
that a 90-day compliance time will ensure an
acceptable level of safety.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The manager of the office having
certificate responsibility for the affected
product has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. The Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, will coordinate
requests for approval of AMOCs with the
manager of the appropriate office for the
affected product. Send information to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-2125; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
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agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI EASA Emergency
Airworthiness Directive 2009—-0251-E, dated
November 25, 2009; and EASA
Airworthiness Directive 2009-0262, dated
December 15, 2009; for related information.
Material Incorporated by Reference

(j) None.

Issued in Washington, DC, on December
28, 2009.

Kalene C. Yanamura,

Acting Director, Aircraft Certification Service.
[FR Doc. E9—31134 Filed 1-4-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0785; Directorate
Identifier 2009-NM-125-AD; Amendment
39-16163; AD 2010-01-06]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. (Type Certificate Previously Held
by de Havilland, Inc.) Model DHC-8-
400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. This AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

There has been one case reported of failure
of a shaft (tailstock) on an elevator Power
Control Unit (PCU), Part Number (P/N)
390600-1007. Continued actuation of the
affected PCU caused damage to the
surrounding structure. * * *

Each elevator surface has three PCUs,
powered by separate independent hydraulic
systems, and a single elevator PCU shaft
failure may remain dormant. Such a dormant
loss of redundancy, coupled with the
potential for a failed shaft to produce
collateral damage, including damage to

hydraulic lines, could possibly affect the
controllability of the aircraft.
* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
February 9, 2010.

On June 26, 2009 (74 FR 27686, June
11, 2009), the Director of the Federal
Register approved the incorporation by
reference of certain publications listed
in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on September 4, 2009 (74 FR
45787), and proposed to supersede AD
2009-12-13, Amendment 39-15936 (74
FR 27686, June 11, 2009). That NPRM
proposed to correct an unsafe condition
for the specified products.

When we issued AD 2009-12-13, the
eventual replacement of all elevator
power control units identified in
paragraph (f)(1) of that AD was not
required. We have now determined that
further rulemaking is necessary for this
action, and this AD follows from that
determination. We are mandating the
optional terminating action in paragraph
()(3) of AD 2009-12-13 in this AD. You
may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Explanation of Change to Alternative
Method of Compliance Paragraph

We have updated paragraph (h)(1) of
this AD to provide the appropriate
contact information to use when

submitting requests for approval of an
alternative method of compliance
(AMOQ).

Explanation of Changes Made to This
AD

We have revised this AD to identify
the legal name of the manufacturer as
published in the most recent type
certificate data sheet for the affected
airplane models.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the changes described previously.
We determined that these changes will
not increase the economic burden on
any operator or increase the scope of the
AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a Note within the AD.

Costs of Compliance

We estimate that this AD will affect
about 61 products of U.S. registry.

The actions that are required by AD
2009-12-13 and retained in this AD
take about 3 work-hours per product, at
an average labor rate of $80 per work
hour. Based on these figures, the
estimated cost of the currently required
actions is $240 per product.

We estimate that it will take about 13
work-hours per product to comply with
the new basic requirements of this AD.
The average labor rate is $80 per work-
hour. Required parts will cost about $0
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to the U.S. operators to be
$63,440, or $1,040 per product.



Federal Register/Vol. 75, No. 2/Tuesday, January 5, 2010/Rules and Regulations

225

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647—-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-15936 (74 FR
27686, June 11, 2009) and adding the
following new AD:

2010-01-06 Bombardier, Inc. (Type
Certificate Previously Held by de
Havilland, Inc.): Amendment 39-16163.
Docket No. FAA—-2009-0785; Directorate
Identifier 2009-NM-125—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective February 9, 2010.

Affected ADs

(b) This AD supersedes AD 2009-12-13,
Amendment 39-15936.

Applicability

(c) This AD applies to Bombardier, Inc.
(Type Certificate previously held by de
Havilland, Inc.) Model DHC-8-400, DHC—-8—
401, and DHC-8-402 airplanes, certificated

in any category, serial numbers 4135 through
4149 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

There has been one case reported of failure
of a shaft (tailstock) on an elevator Power
Control Unit (PCU), Part Number (P/N)
390600-1007. Continued actuation of the
affected PCU caused damage to the
surrounding structure. Subsequent
investigation determined that the failure was
the result of a material defect and that the
shafts installed on a total of 88 suspect PCUs
* * * may contain a similar defect.

Each elevator surface has three PCUs,
powered by separate independent hydraulic
systems, and a single elevator PCU shaft
failure may remain dormant. Such a dormant
loss of redundancy, coupled with the
potential for a failed shaft to produce
collateral damage, including damage to
hydraulic lines, could possibly affect the
controllability of the aircraft.

This directive mandates an identification
check for elevator PCU serial numbers, a
daily check for correct operation of all

suspect PCUs and, finally, replacement of all
suspect PCUs.

Restatement of Requirements of AD 2009-
12-13, Without Optional Terminating
Action:

(f) Unless already done, do the following
actions.

(1) Within 30 days after June 26, 2009 (the
effective date of AD 2009-12-13), inspect the
serial number of each of the six installed
elevator PCUs having P/N 390600-1007. If
one or more of the six installed elevator
PCUs, P/N 390600-1007, have any of the
PCU serial numbers 238, 698, 783 through
788 inclusive, 790, 793, 795, 802, 806, 807,
810, 820 through 823 inclusive, 826 through
828 inclusive, 831, 835, 838, 840, 886
through 889 inclusive, or 898 through 955
inclusive; without a suffix “A” after the
serial number: Within 30 days after June 26,
2009, perform a check for the correct
operation of all installed elevator PCUs in
accordance with the procedures detailed in
Appendix A, B, or C of Bombardier Q400 All
Operator Message 217B, dated April 26,
2007. Repeat the check thereafter before the
first flight of each day until the replacement
specified in paragraph (g) of this AD is done.
The checks in Appendices A and B of
Bombardier Q400 All Operator Message
217B, dated April 26, 2007, must be
performed by the flight crew, while the check
specified in Appendix C of the all operator
message must be performed by certificated
maintenance personnel.

Note 1: Suffix “A” after the serial number
indicates that the PCU has already passed a
magnetic particle inspection and is cleared
for continued use.

(2) If incorrect operation of any elevator
PCU is found during any check required by
paragraph (f)(1) of this AD, before further
flight, replace the elevator PCU with a PCU,
P/N 390600-1007, having a serial number not
specified in paragraph (f)(1) of this AD; or
with a PCU, P/N 390600-1007, having the
suffix “A” after the serial number; in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
84-27-32, Revision A, dated January 18,
2008.

(3) Actions accomplished before June 26,
2009, according to Bombardier Service
Bulletin 84-27-32, dated May 1, 2007, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

New Requirements of This AD

Actions and Compliance

(g) Unless already done, within 2,000 flight
hours or 12 months after the effective date of
this AD, whichever occurs later, replace all
PCUs, P/N 390600-1007, having a serial
number specified in paragraph (f)(1) of this
AD, and not having suffix “A” after the serial
number, with PCUs, P/N 390600-1007,
having a serial number not specified in
paragraph (f)(1) of this AD; or with PCUs, P/
N 390600-1007, having the suffix “A” after
the serial number; in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 84—-27-32, Revision A, dated
January 18, 2008. This action terminates the
requirements of paragraph (f)(1) of this AD.
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FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone 516—
228-7300; fax 516—794-5531. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to ensure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI Canadian Airworthiness
Directive CF—2009-16, dated April 20, 2009;
Bombardier Service Bulletin 84-27-32,
Revision A, dated January 18, 2008; and
Bombardier Q400 All Operator Message
217B, dated April 26, 2007; for related
information.

Material Incorporated by Reference

(j) You must use Bombardier Service
Bulletin 84-27-32, Revision A, dated January
18, 2008; and Bombardier Q400 All Operator
Message 217B, dated April 26, 2007; as
applicable; to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of Bombardier Service Bulletin 84—
27-32, Revision A, dated January 18, 2008;
and Bombardier Q400 All Operator Message
217B, dated April 26, 2007; on June 26, 2009
(74 FR 27686, June 11, 2009).

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.gseries@aero.bombardier.com; Internet
http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane

Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on
December 23, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-31136 Filed 1-4-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0690; Airspace
Docket No. 09-AWP-6]

Establishment of Class E Airspace;
Riverside/Rubidoux Flabob Airport,
Riverside, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will establish
Class E airspace at Riverside/Rubidoux
Flabob Airport, Riverside, CA, to
accommodate aircraft using a new VHF
Omni-Directional Radio Range (VOR)
Standard Instrument Approach
Procedure (SIAP) at Riverside/Rubidoux
Flabob Airport. This will improve the
safety of Instrument Flight Rules (IFR)
aircraft executing the new VOR SIAPs at
the airport. This action also makes an
adjustment to the geographic
coordinates of the airport.

DATES: Effective 0901 UTC, April 8,
2010. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On October 14, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to

establish controlled airspace at
Riverside/Rubidoux Flabob Airport,
Riverside, CA (74 FR 52704). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9T signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E airspace at
Riverside/Rubidoux Flabob Airport,
Riverside, CA. Controlled airspace
extending upward from 700 feet above
the surface is necessary to accommodate
IFR aircraft executing new VOR SIAPs
at Riverside/Rubidoux Flabob Airport.
This action also adjusts the geographic
coordinates of the airport to coincide
with the FAA’s National Aeronautical
Charting Office.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAAs authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of airspace
necessary to ensure the safety of aircraft
and the efficient use of airspace. This
regulation is within the scope of that
authority as it establishes controlled
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airspace at Riverside/Rubidoux Flabob
Airport, Riverside, CA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Riverside/Rubidoux Flabob
Airport, CA [New]
Flabob Airport, CA

(Lat. 33°59’20” N., long. 117°24’36” W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Flabob Airport.

* * * * *

Issued in Seattle, Washington, on
December 10, 2009.

H. Steve Karnes,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9-30319 Filed 1-4-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2008-0456]
RIN 1625-AA09

Drawbridge Operation Regulations;
Harlem River, New York, NY

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has changed
the drawbridge operation regulations
that govern the operation of the bridges
across the Harlem River at New York
City, New York. This final rule revises
the drawbridge operation regulations by
expanding the bridge opening periods
and also removes redundant language
and requirements that are no longer
necessary.

DATES: This rule is effective February 4,
2010.

ADDRESSES: Comments and related
material received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket (USCG-2008—
0456) and are available online at
http://www.regulations.gov, inserting
USCG-2008-0456 in the “Keyword”
box, then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Ms.
Judy Leung-Yee, Project Officer, First
Coast Guard District, telephone 212—
668-7165. If you have questions on
viewing the docket call Ms. Renee V.
Wright, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On August 7, 2008, we published a
notice of proposed rulemaking (NPRM)
entitled “Drawbridge Operation
Regulations”; Harlem River, New York,
in the Federal Register (73 FR 45922).
We received two letters commenting on
the proposed rule. No public meeting
was requested, and none was held.

On November 10, 2008, we published
a supplemental notice of proposed
rulemaking (SNPRM) entitled
“Drawbridge Operation Regulations”,
Harlem River, New York, in the Federal
Register (73 FR 66571). We received one
comment letter in response to our
(SNPRM). No public meeting was
requested, and none was held.

Background and Purpose

The drawbridge operation regulations
for the Harlem River are listed at 33 CFR
117.789, and require all the moveable
bridges across the Harlem River, except
the Spuyten Duyvil Bridge, to open on
signal from 10 a.m. to 5 p.m. after a
four-hour notice is given. From 5 p.m.
through 10 a.m., all the bridges, except

the Spuyten Duyvil Bridge, are not
required to open for vessel traffic.

The eleven moveable bridges across
the Harlem River provide the following
vertical clearances in the closed
position:

The 103rd Street Bridge has a vertical
clearance of 55 feet at mean high water,
and 60 feet at mean low water in the
closed position.

The 125th Street Bridge has a vertical
clearance of 54 feet at mean high water
and 59 feet at mean low water in the
closed position.

The Willis Avenue Bridge has a
vertical clearance of 24 feet at mean
high water and 30 feet at mean low
water in the closed position.

The Third Avenue Bridge has a
vertical clearance of 25 feet at mean
high water and 30 feet at mean low
water in the closed position.

The Metro North Park Avenue Bridge
has a vertical clearance of 25 feet at
mean high water and 30 feet at mean
low water in the closed position.

The Madison Avenue Bridge has a
vertical clearance of 25 feet at mean
high water and 29 feet at mean low
water in the closed position.

The 145th Street Bridge has a vertical
clearance of 25 feet at mean high water
and 30 feet at mean low water in the
closed position.

The Macombs Dam Bridge has a
vertical clearance of 27 feet at mean
high water and 32 feet at mean low
water in the closed position.

The 207th Street Bridge has a vertical
clearance of 26 feet at mean high water
and 30 feet at mean low water in the
closed position.

The Broadway Bridge has a vertical
clearance of 24 feet at mean high water
and 29 feet at mean low water in the
closed position.

The Spuyten Duyvil Bridge has a
vertical clearance of 5 feet at mean high
water and 9 feet at mean low water in
the closed position.

The bridges across the Harlem River,
except the Spuyten Duyvil Bridge, have
a minimum of 24 feet at mean high
water. The Spuyten Duyvil Bridge is
much lower in vertical clearance, and as
a result, is required under the existing
regulations to open on signal at all times
for the passage of vessel traffic.

Most vessel operators that normally
frequent the Harlem River utilize vessels
that fit under the existing bridges in the
closed position and do not require
bridge openings.

Coast Guard policy is that all bridges
over navigable waterways should open
for vessel traffic at any time, either on
signal, or after some reasonable advance
notice is given.

As a result the Coast Guard is
changing the drawbridge operation
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regulations for the Harlem River to
require all the bridges that formerly did
not open for the passage of vessel traffic
from 5 p.m. to 10 a.m. to open after at
least a four-hour advance notice is given
at all times, except during the morning
and evening commuter rush hours.

The Coast Guard is adding a
requirement that all bridges, except the
Spuyten Duyvil Bridge, need not open
for the passage of vessel traffic during
the morning and afternoon commuter
rush hours, Monday through Friday,
except federal holidays, to help reduce
both vehicular traffic delays and delays
to commuter trains during the work
week. The Spuyten Duyvil Bridge was
not included in the closed periods for
the morning and afternoon rush hours
because it is so low in vertical
clearance. The vessel traffic that can fit
under the other bridges without a bridge
opening can not transit under the
Spuyten Duyvil Bridge without a bridge
opening.

The Coast Guard is also adding a
requirement that the maximum time the
railroad bridges across the Harlem River
may delay bridge openings for the
passage of rail traffic be clearly defined
as ten minutes in order to avoid lengthy
delays that could hazard a vessel
waiting for a bridge opening.

The Coast Guard is removing obsolete
language in the existing regulation that
allows public vessels of the United
States to be passed through each bridge
as soon as possible because that
provision is now required under 33 CFR
117.31, as part of the General
Requirements for bridges.

Discussion of Comments and Changes

The Coast Guard received two
comment letters in response to our
notice of proposed rulemaking (73 FR
45922) published on August 7, 2008.
The New York City Department of
Transportation (NYCDOT), the owner of
eight of the eleven bridges, objected to
the proposal in our notice of proposed
rulemaking that would require their
bridges to open from 5 p.m. to 10 a.m.
after a four-hour advance notice was
given. NYCDOT stated that opening

their bridges between 5 p.m. and 10 a.m.

would cause an undue hardship to the
city, resulting in traffic delays, and
maintenance issues.

The Coast Guard received a second
letter in response to our notice of
proposed rulemaking from Metro North
Railroad (Metro North), an agency of the
State of New York Metropolitan
Transportation Authority, which stated

that opening their bridge between 5 p.m.

and 10 a.m. could cause major delays to
their rail operations as a result of bridge
openings occurring during peak

commuter hours, and that it would also
be a financial hardship to open their
bridges from 5 p.m. to 10 a.m. due to the
need to station additional work crews to
address potential mechanical problems
dictated by the condition of the bridge
lift mechanism at their bridge.

The Coast Guard policy regarding the
promulgation of drawbridge operation
regulations requires that no regulation
shall be implemented for the sole
purpose of saving the bridge owner the
cost to operate a bridge, nor to save wear
and tear mechanically on a bridge. It is
the bridge owner’s statutory and
regulatory responsibility to provide the
necessary draw tenders for the safe and
prompt opening of a bridge and to
maintain drawbridges in good operating
condition. In that regard the additional
expense to safely operate drawbridges
either for the passage of normal vessel
traffic or in case there may be a
mechanical failure at the bridge is not
a valid reason to not allow the bridges
on the Harlem River to open for the
passage of vessel traffic between 5 p.m.
and 10 a.m. daily.

In order to help provide additional
relief and reduce delays to motorists
and rail commuters the Coast Guard
revised the supplemental notice of
proposed rulemaking (73 FR 66571)
published on November 10, 2008, by
providing peak commuter hour bridge
closure periods.

The Coast Guard received one
comment letter in response to our
supplementary notice of proposed
rulemaking from Metropolitan
Transportation Authority for the State of
New York (NYS MTA). Their comment
letter stated that the morning and
evening rush hour closures the Coast
Guard added to the supplemental notice
of proposed rulemaking at the two
Broadway Bridges between 6 a.m. and
9 am., and 5 p.m. to 7 p.m., were more
restrictive than the rush hour closures
from 5 a.m. to 10 a.m. and from 4 p.m.
to 8 p.m. at the Park Avenue Bridge.
They requested that the operating hours
for the Broadway Bridge and the
operating hours for the Park Avenue
Bridge have the same closed periods for
commuter hours to better facilitate rail
traffic. If that was not operationally
feasible, then Metro North requested
that the restricted hours for the
Broadway Bridge be 7 a.m. to 10 a.m.
and 4 p.m. to 7 p.m. The Coast Guard
initially based the rush hour closures at
the Broadway Bridge on the vehicular
traffic rush hours since both vehicular
and rail traffic use the Broadway
Bridges.

The Coast Guard reviewed the
drawbridge opening logs for the above
bridges which indicated very few

requests to open each bridge. This was
expected since the normal waterway
users utilize vessels that can fit under
the bridges without bridge openings.
However, the Coast Guard determined
that based on the type of navigation and
industry around the Broadway Bridge,
the 7 a.m. to 10 a.m. and 4 p.m. to

7 p.m. closure periods would better
balance the needs of both land and
marine traffic.

A second minor change was made to
this final rule in the regulatory text in
paragraph (b)(1) to correct the advance
notice contact for the Triborough 125
Street Bridge at mile 1.3, which was
incorrectly listed as the New York City
Highway Radio (Hotline) Room and
should be the Triborough Bridge and
Tunnel Authority (TBTA).

Regulatory Analysis

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analysis based
on 13 of these statutes or executive
orders.

Regulatory Planning and Review

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. This conclusion is based on
the drawbridge opening logs that show
very few requests for openings because
most regular waterway users utilize
vessels that can transit under the
bridges without an opening. Based on
the industry along the river and the
vessels used on the waterway, the Coast
Guard does not anticipate any
significant increase in opening requests
during the evening/early morning hours
that would cause an undue burden to
the bridge owner because of the
promulgation of this rule.

Through policy and regulation, the
Coast Guard considers maintenance of a
bridge an essential and unavoidable part
of bridge ownership that has to be
accepted for the safety of land and
waterway traffic as well as the needs of
navigation. Further, it is the bridge
owner’s responsibility to provide the
necessary draw tenders for the safe and
prompt opening of a bridge and to
maintain drawbridges in good operating
condition. It is also Coast Guard policy
that no drawbridge operating regulation
will be changed or implemented for the
sole purpose of reducing the cost to
operate or to save wear and tear on the
operating mechanism of a drawbridge.
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Additionally, the Coast Guard
believes that the activity along the
Harlem River will not increase; rather
openings that may have been requested
during the limited 10 a.m. to 5 p.m. time
window will now have the entire 24
hour day (minus the commuter hours) to
transit through the bridges and
therefore, maintenance costs to the
bridgeowners will be no greater.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.
This conclusion is based on the fact that
none of the affected bridgeowners/
commenters (NYCDOT, MetroNorth,
SNY MTA) qualify as a small entity.
While some vessel owners/operators
might qualify as small entities, the
revised schedule will provide for bridge
openings on a 24-hour basis, as opposed
to the existing 7-hour window, and thus
will not have a significant economic
impact on the vessel owner/operators.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that since the direct effect
on State or local governments is small
it does not have implications for
federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. Therefore, this rule is
categorically excluded, under figure
2-1, paragraph (32)(e), of the
Instruction, from further environmental
documentation considering that it
relates to the promulgation of operating
regulations or procedures for
drawbridges.

Under figure 2—1, paragraph (32)(e), of
the instruction, an environmental
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analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05—
1(g); Department of Homeland Security
Delegation No. 0170.1.

m 2. Section 117.789 is revised to read
as follows:

§117.789 Harlem River.

(a) The draws of all railroad bridges
across the Harlem River may remain in
the closed position from the time a train
scheduled to cross the bridge is within
five minutes from the bridge, and until
that train has fully crossed the bridge.
The maximum time permitted for delay
shall not exceed ten (10) minutes. Land
and water traffic should pass over or
through the draw as soon as possible to
prevent unnecessary delays in the
opening and closure of the draw.

(b)(1) The draws of the bridges at 103
Street, mile 0.0, 125 Street (Triborough),
mile 1.3, Willis Avenue, mile 1.5, Third
Avenue, mile 1.9, Madison Avenue,
mile 2.3, 145 Street, mile 2.8, Macombs
Dam, mile 3.2, 207 Street, mile 6.0, and
the Broadway Bridge, mile 6.8, shall
open on signal if at least a four-hour
advance notice is given to the New York
City Highway Radio (Hotline) Room and
the Triborough Bridge and Tunnel
Authority (TBTA) for the 125 Street
(Triborough), mile 1.3. The draws of the
above bridges, except the Broadway
Bridge, need not open for the passage of
vessel traffic from 6 a.m. to 9 a.m. and
5 p.m. to 7 p.m., Monday through
Friday, except federal holidays. The
draw of the Broadway Bridge need not
open for the passage of vessel traffic
from 7 a.m. to 10 a.m. and 4 p.m. to 7
p-m., Monday through Friday, except
federal holidays.

(2) The draws of the Willis Avenue
Bridge, mile 1.5, Third Avenue Bridge,
mile 1.9, and the Madison Avenue
Bridge, mile 2.3, need not open for the
passage of vessel traffic at various times
between 8 a.m. and 5 p.m. on the first
Sunday in May and November. The
exact time and date of each bridge
closure will be published in the Local
Notice to Mariners several weeks prior
to each closure.

(c) The draw of the Metro North (Park
Avenue) Bridge, mile 2.1, shall open on
signal, except, as provided in paragraph
(a) of this section, if at least a four-hour
advance notice is given. The draw need
not open for the passage of vessel traffic
from 5 a.m. to 10 a.m. and 4 p.m. to 8
p-m., Monday through Friday, except
Federal holidays.

(d) The draw of the Spuyten Duyvil
railroad bridge, mile 7.9, shall open on
signal at all times, except as provided in
paragraph (a) of this section.

Dated: July 6, 2009.
Dale G. Gabel,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. E9-31228 Filed 1-4—10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR—-2009-0751-200928; FRL—
9098-9]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; North Carolina:
Hickory-Morganton-Lenoir;
Determination of Attaining Data for the
1997 Fine Particulate Matter Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is determining that the
Hickory-Morganton-Lenoir, North
Carolina, (hereafter referred to as
“Hickory, North Carolina”)
nonattainment area for the 1997 fine
particulate matter (PM> s) National
Ambient Air Quality Standard (NAAQS)
has attaining data for the 1997 PM, 5
NAAQS.

DATES: Effective Date: This final rule is
effective on January 5, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R04-OAR-2009-0751. All
documents in the docket are listed in
the http://www.regulations.gov Web

site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard

copy for public inspection during
normal business hours at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW,,
Atlanta, Georgia 30303—-8960.

FOR FURTHER INFORMATION CONTACT: Joel
Huey, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Mr. Huey
may be reached by phone at (404) 562—
9104 or via electronic mail at
huey.joel@epa.gov. For information
relating to the North Carolina State
Implementation Plan (SIP), please
contact Nacosta Ward at (404) 562—
9140. Ms. Ward can also be reached at
ward.nacosta@epa.gov.

SUPPLEMENTARY INFORMATION:

I. What Action Is EPA Taking?

II. What Is the Effect of This Action?

III. When Is This Action Effective?

IV. What Is EPA’s Final Action?

V. What Are the Statutory and Executive
Order Reviews?

I. What Action Is EPA Taking?

EPA is determining that the Hickory,
North Carolina, nonattainment area has
attaining data for the 1997 PM, s
NAAQS. This determination is based
upon quality assured, quality controlled
and certified ambient air monitoring
data that show the area has monitored
attainment of the 1997 PM, s NAAQS
based on the 2006—2008 data. In
addition, quality controlled and quality
assured monitoring data submitted
during the calendar year 2009, which
are available in the EPA Air Quality
System database, but not yet certified,
indicate that this area continues to meet
the 1997 PM2_5 NAAQS

Other specific requirements of the
determination and the rationale for
EPA’s proposed action are explained in
the notice of proposed rulemaking
(NPR) published on October 6, 2009 (74
FR 48863) and will not be restated here.
The comment period closed on
November 5, 2009. No public comments
were received in response to the NPR.

II. What Is the Effect of This Action?

This final action, in accordance with
40 CFR 51.1004(c), suspends the
requirements for this area to submit
attainment demonstrations, associated
reasonably available control measures,
reasonable further progress plans,
contingency measures, and other
planning SIPs related to attainment of
the 1997 PM>.s NAAQS as long as this
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area continues to meet the 1997 PM, s
NAAQS.

II1. When Is the Action Effective?

EPA finds that there is good cause for
this approval to become effective on the
date of publication of this action in the
Federal Register, because a delayed
effective date is unnecessary due to the
nature of the approval. The expedited
effective date for this action is
authorized under both 5 U.S.C.
553(d)(1), which provides that rule
actions may become effective less than
30 days after publication if the rule
“grants or recognizes an exemption or
relieves a restriction” and 5 U.S.C.
553(d)(3), which allows an effective date
less than 30 days after publication “‘as
otherwise provided by the agency for
good cause found and published with
the rule.” As noted above, this
determination of attainment suspends
the requirements for the Hickory, North
Carolina, PM, 5 nonattainment area to
submit an attainment demonstration,
associated reasonably available control
measures, a reasonable further progress
plan, contingency measures, and any
other planning SIPs related to
attainment of the standard as long as
this area continues to meet the 1997
PM, s NAAQS. The suspension of these
requirements is sufficient reason to
allow an expedited effective date of this
rule under 5 U.S.C. 553(d)(1). In
addition, this nonattainment area’s
suspension from these requirements
provide good cause to make this rule
effective on the date of publication of
this action in the Federal Register,
pursuant to 5 U.S.C. 553(d)(3). The
purpose of the 30-day waiting period
prescribed in 5 U.S.C. 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Where, as
here, the final rule suspends
requirements rather than imposing
obligations, affected parties, such as the
State of North Carolina, do not need
time to adjust and prepare before the
rule takes effect.

IV. What Is EPA’s Final Action?

EPA is determining that the Hickory,
North Carolina, nonattainment area has
attaining data for the 1997 PM, s
NAAQS. This determination is based
upon quality assured, quality
controlled, and certified ambient air
monitoring data showing that this area
has monitored attainment of the 1997
PM, s NAAQS during the period 2006—
2008. This final action, in accordance
with 40 CFR 51.1004(c), will suspend
the requirements for this area to submit
attainment demonstrations, associated
reasonably available control measures,

reasonable further progress plans,
contingency measures, and other
planning SIPs related to attainment of
the 1997 PM, s NAAQS as long as the
Area continues to meet the 1997 PM, 5
NAAQS.

V. What Are Statutory and Executive
Order Reviews?

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by

Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 8, 2010. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action,
pertaining to the determination of
attaining data for the 1997 fine
particulate matter standard for the
Hickory, North Carolina, PM, 5
nonattainment area, may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter.

Dated: December 15, 2009.

J. Scott Gordon,

Acting Regional Administrator, Region 4.
m Accordingly, 40 CFR part 52 is
amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
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Subpart ll—North Carolina

m 2. Section § 52.1781 is amended by
adding paragraph (f) to read as follows:

§52.1781 Control strategy: Sulfur oxides
and particulate matter.
* * * * *

(f) Determination of Attaining Data.
EPA has determined, as of January 5,
2010, the Hickory-Morganton-Lenoir,
North Carolina, nonattainment area has
attaining data for the 1997 PM, 5
NAAQS. This determination, in
accordance with 40 CFR 52.1004(c),
suspends the requirements for this area
to submit an attainment demonstration,
associated reasonably available control
measures, a reasonable further progress
plan, contingency measures, and other
planning SIPs related to attainment of
the standard for as long as this area
continues to meet the 1997 PM, 5
NAAQS.

[FR Doc. E9—31084 Filed 1-4-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-HQ-OAR-2009-0898; FRL-9099-7]
Finding of Failure To Submit Certain

State Implementation Plans Required
for the 1-Hour Ozone NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is taking a final
action finding that the State of
California has failed to submit revisions
to its State Implementation Plans (SIPs)
for three ozone nonattainment areas to
satisfy certain requirements of the Clean
Air Act (CAA) for the 1-hour ozone
National Ambient Air Quality Standards
(NAAQS). To accompany this action we
are issuing additional guidance to states
on developing the required SIP
revisions. Under the CAA and EPA’s
implementing regulations, states with
1-hour ozone nonattainment areas
classified as Severe or Extreme were
required by the provisions of CAA
sections 181(b)(4) and 182(d)(1)(3) to
submit by December 31, 2000, SIPs to
satisfy CAA section 185. By this action,
EPA is making a finding of failure to
submit the required SIPs for the State of
California for three 1-hour ozone
nonattainment areas. With the issuance
of additional EPA guidance to states on
developing section 185 fee program
SIPs, California will be able to complete
development and promulgation of these

programs. According to the CAA, for
each area subject to this finding, EPA
must affirmatively find that California
has submitted the required plan revision
within 18 months of the effective date
of this finding, or the offset sanction
must apply in that area. Additionally,
according to the CAA, if EPA has still
not affirmatively determined that a state
has submitted the required plan for an
area within 6 additional months, the
highway funding sanction must apply in
that area. Lastly, the CAA requires that
no later than 2 years after the effective
date of this finding, EPA must
promulgate a Federal Implementation
Plan (FIP) if the state has not submitted
and EPA has not approved the required
SIP.

DATES: Effective Date. This action is
effective on January 5, 2010.

FOR FURTHER INFORMATION CONTACT:
Questions concerning this notice should
be addressed to: Ms. Denise Gerth,
Office of Air Quality Planning and
Standards, Air Quality Policy Division,
Mail Code: C504-02, 109 TW Alexander
Drive, Research Triangle Park, NC
27709, telephone (919) 541-5550, or by
E-mail at gerth.denise@epa.gov; or Mr.
Andrew Steckel, Air Rulemaking Office,
EPA Region IX, 75 Hawthorne Street,
San Francisco, CA 94105, telephone
(415) 947—4115, or by e-mail at
steckel.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Background
A. Statutory Requirements
B. Consequences of Findings of Failure To
Submit a SIP
II. This Action: Areas Receiving a Finding of
Failure To Submit SIPs
III. Statutory and Executive Order Reviews
A. Notice and Comment Under the
Administrative Procedures Act (APA)
B. Effective Date Under the Administrative
Procedures Act
C. Executive Order 12866: Regulatory
Planning and Review
D. Paperwork Reduction Act
E. Regulatory Flexibility Act (RFA)
F. Unfunded Mandates Reform Act
G. Executive Order 13132: Federalism
H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
L. National Technology Transfer and
Advancement Act
M. Congressional Review Act

—

~—

N. Judicial Review

I. Background

The CAA requires states with Severe
and Extreme ozone nonattainment areas
to develop a SIP program that provides
for collecting fees from each major
stationary source of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) for each calendar year following
a failure to attain the ozone standard by
the applicable attainment date. Section
185 fee program SIPs are required for
any area that was designated as not
attaining the 1997 8-hour ozone NAAQS
in June 2004 and that was also classified
as a Severe or Extreme nonattainment
area for the 1-hour standard at that time.
In a decision by the Circuit Court of
Appeals for the District of Columbia, the
Court determined that these fee program
SIPs were required to prevent
backsliding in the transition from
implementing the revoked 1-hour
NAAQS to implementing the 1997 8-
hour NAAQS (South Coast AQMD v.
EPA, December 22, 2006). Although
EPA has not determined through notice-
and-comment rulemaking that the areas
identified in this notice have failed to
attain the 1-hour ozone NAAQS by their
statutory attainment dates, current air
quality data for these areas indicate they
are violating the 1-hour NAAQS and the
1997 8-hour NAAQS.1

EPA has been working with states and
other stakeholders on EPA guidance for
developing required fee program SIPs,
including the convening of a group of
diverse stakeholders through the Clean
Air Act Advisory Committee (CAAAC).
On May 15, 2009, CAAAC submitted its
report to EPA with suggestions and
issues for consideration in creating
guidance that would provide flexibility
to states to develop programs that will
meet the requirements of section 185 of
the CAA. In conjunction with this
action EPA has issued additional
guidance that will assist California with
development of its section 185 fee SIPs
for the affected areas.

A. Statutory Requirements

Section 185 of the CAA requires each
Severe and Extreme ozone

1 Although EPA has not in all cases completed
determinations through notice-and-comment
rulemaking, current air quality data indicate that a
number of nonattainment areas classified as Severe
or Extreme for the 1-hour NAAQS and also
designated in June 2004 nonattainment for the 1997
8-hour NAAQS appear to have attained the 1-hour
NAAQS and/or the 1997 8-hour NAAQS. In this
notice EPA is not making findings that states failed
to submit SIP revisions for these areas. These areas
are: Chicago-Gary-Lake County, IL-IN; Milwaukee-
Racine, WI; Philadelphia-Trenton-Wilmington, MD-
DE-PA-NJ; Ventura County, CA; Metropolitan
Washington, DC-VA-MD; Baton Rouge, LA; New
York, NY-NJ-CT; Houston, TX; and Baltimore, MD.
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nonattainment area to have a plan
implementing the program specified in
that section. The fee program applies if
an area fails to attain the ozone NAAQS
by its applicable attainment date. For
each such area, section 185 requires
each major stationary source of VOGC
and NOx to pay an annual fee for
emissions in excess of 80 percent of the
emissions baseline.2 The fee is $5,000
(as adjusted for inflation) per ton of
VOC and NOx emissions that are in
excess of the baseline. The CAA states
that the computation of a source’s
“baseline amount” must be the lower of
the amount of actual or allowable
emissions under the permit applicable
to the source (or if no permit has been
issued for the attainment year, the
amount of VOC and NOx emissions
allowed under the applicable
implementation plan) during the
attainment year. No source is required
to pay any fee for emissions during a
year for which the area receives an
extension of their attainment date under
section 181(a)(5).

B. Consequences of Findings of Failure
To Submit a SIP

The CAA establishes specific
consequences that apply until an area
remedies the identified deficiency if
EPA finds that a state has failed to
submit a SIP or, with regard to a
submitted SIP, EPA determines it is
incomplete or disapproves it. See, CAA
section 179(a)(1). Additionally, any of
these findings also triggers an obligation
for EPA to promulgate a FIP if the state
has not submitted and EPA has not
approved the required SIP within 2
years of the finding. See, CAA section
110(c). The first finding, that a state has

failed to submit a plan or one or more
elements of a plan required under the
CAA, is the finding relevant to this
action.

EPA is finding that the State of
California has failed to make required
section 185 fee program SIP
submissions for all or a portion of three
1-hour ozone nonattainment areas. We
note that the state has been working to
establish its required fee program SIP
revisions, and has been awaiting
issuance of additional guidance from
EPA before proceeding. EPA has now
issued additional guidance, and we will
continue to work with the state on
developing approvable and appropriate
fee programs.

If EPA has not affirmatively
determined that the state has made the
required complete submittal for the
three areas within 18 months of the
effective date of this rulemaking,
pursuant to CAA section 179(a) and (b)
and 40 CFR 52.31, the offset sanction
identified in CAA section 179(b)(2) and
40 CFR 52.31 will apply in each area
that remains subject to the finding. If
EPA has not affirmatively determined
that the state has made a complete
submission for the areas within 6
months after the offset sanction is
imposed, then the highway funding
sanction will apply to each area that
remains subject to the finding, in
accordance with CAA section 179(b)(1)
and 40 CFR 52.31. The 18- and 24-
month clocks for any area will stop and
the sanctions will not take effect if,
within 18 or 24 months, respectively,
after the date of the finding, EPA finds
that the state has made a complete
submittal. In addition, where EPA has
made a finding, EPA is required to

promulgate a FIP for an area if the state
has not made the required SIP submittal
and EPA has not taken final action to
approve the submittal as fully meeting
the section 185 fee obligation for the 1-
hour ozone standard within 2 years of
EPA’s finding.

At approximately the same time as the
signing of this action, the EPA Regional
Administrator is sending a letter to the
State of California informing the state
that EPA is determining that the state
has failed to submit a SIP addressing the
section 185 fee program for the 1-hour
ozone NAAQS for all or a portion of the
three areas identified below. This letter
has been included in docket number
EPA-HQ-OAR-2009-0898.

II. This Action: Areas Receiving a
Finding of Failure To Submit SIPs

In this action, EPA is making a
finding that the State of California has
failed to submit section 185 fee program
SIPs for all or a portion of three 1-hour
ozone nonattainment areas. California
submitted a section 185 fee program SIP
for the Sacramento Metropolitan Air
Quality Management District (AQMD)
portion of the Sacramento Metro Area
and EPA approved that submission on
August 26, 2003, at 68 FR 51184.
Therefore, the Sacramento Metropolitan
AQMD is not subject to this action. This
finding starts the 18-month emission
offset sanctions clock, the 24-month
highway funding sanctions clock, and a
24-month clock for the promulgation by
EPA of a FIP. This action will be
effective on January 5, 2010. EPA is
making findings of failure to submit
section 185 fee program SIPs for the
nonattainment areas identified below.

Nonattainment area

California

California
California

Sacramento Metro Area, CA (severe 15)—Yolo/Solano Air Quality Management District portion; Feather River Air
Quality Management District portion; Placer County Air Pollution Control District portion; El Dorado County Air
Quality Management District portion.

Southeast Desert Modified Air Quality Management Association (severe 17) includes Coachella Valley.

Los Angeles-South Coast Air Basin (extreme).

III. Statutory and Executive Order
Reviews

A. Notice and Comment Under the
Administrative Procedure Act

This is a final EPA action, but is not
subject to notice-and-comment
requirements of the Administrative
Procedure Act (APA), 5 U.S.C. 553(b).
EPA believes that because of the limited

2While section 185 expressly mentions VOC,
section 182(f) extends the application of this

time provided to make findings of
failure to submit regarding SIP
submissions, Congress did not intend
such findings to be subject to notice-
and-comment rulemaking. However, to
the extent such findings are subject to
notice-and-comment rulemaking, EPA
invokes the good cause exception
pursuant to the APA, 5 U.S.C.
553(b)(3)(B). Notice and comment are

provision to NOx, by providing that “plan
provisions required under [subpart D)] for major

unnecessary because no EPA judgment
is involved in making a nonsubstantive
finding of failure to submit elements of
SIP submissions required by the CAA.
Furthermore, providing notice and
comment would be impracticable
because of the limited time provided
under the statute for making such
determinations. Finally, notice and
comment would be contrary to the

stationary sources of [VOC] shall also apply to
major stationary sources of [NOx].”
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public interest because it would divert
agency resources from the critical
substantive review of complete SIPs.
See 58 FR 51270, 51272, n.17 (Oct. 1,
1993); 59 FR 39832, 39853 (Aug. 4,
1994).

B. Effective Date Under the
Administrative Procedure Act

This action will be effective on
January 5, 2010. Under the APA, 5
U.S.C. 553(d)(3), agency rulemaking
may take effect before 30 days after the
date of publication in the Federal
Register if the agency has good cause to
specify an earlier effective date. This
action concerns SIP submissions that
are already overdue. In addition, this
action simply starts a ““clock’ that will
not result in sanctions against the states
for 18 months, and that the state may
“turn off”” through the submission of
complete SIP submittals. These reasons
support an effective date prior to 30
days after the date of publication.

C. Executive Order 12866: Regulatory
Planning and Review

This action is not a ““significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review by the Office of
Management and Budget under the
Executive Order.

D. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). This rule
relates to the requirement in the CAA
for states to submit SIPs under section
Part D of title I of the CAA to satisfy
elements required for the 1-hour ozone
NAAQS. The present final rule does not
establish any new information
collection requirement.

E. Regulatory Flexibility Act (RFA)

This final rule is not subject to the
Regulatory Flexibility Act (RFA), which
generally requires an agency to prepare
a regulatory flexibility analysis for any
rule that will have a significant
economic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice-
and-comment rulemaking requirements
under the Administrative Procedure Act
(APA) or any other statute. Although the
rule is subject to the APA, the Agency
has invoked the “good cause”
exemption under 5 U.S.C. 553(b);
therefore it is not subject to the notice-
and-comment requirement. Thus
Executive Order 13132 does not apply
to this action.

F. Unfunded Mandates Reform Act

This action contains no federal
mandate under the provisions of Title II
of the Unfunded Mandates Reform Act
of 1998 (UMAR), 2 U.S.C. 1531-1538 for
state, local, or tribal governments or the
private sector. This action imposes no
enforceable duty on any state, local, or
tribal governments or the private sector.
Therefore, this action is not subject to
the requirements of sections 202 and
205 of the UMRA.

This action is also not subject to the
requirements of section 203 UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action does not impose any new
obligations or enforceable duties on any
small governments.

G. Executive Order 13132: Federalism

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The CAA
establishes the scheme whereby states
take the lead in developing plans to
meet the NAAQS and the federal
government acts as a backstop where
states fail to take the required actions.
This rule will not modify the
relationship of the states and EPA for
purposes of developing programs to
implement the NAAQS. Thus, Executive
Order 13132 does not apply to this rule.

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000.) This rule responds to the
requirement in the CAA for states to
submit SIPs to satisfy the nonattainment
area requirements of the CAA for the
ozone NAAQS. The CAA requires states
with areas that are designated
nonattainment for the NAAQS to
develop a SIP describing how the state
will attain and maintain the NAAQS.
There are tribal governments within
certain nonattainment areas for which
this rule initiates a sanctions clock.
However, this rule does not have tribal
implications because it does not impose
any compliance costs on tribal
governments nor does it pre-empt tribal
law. The rule will not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
federal government and Indian Tribes,

or on the distribution of power and
responsibilities between the federal
government and Indian Tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). Thus,
Executive Order 13175 does not apply
to this action.

I. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. This
action does not directly affect the level
of protection provided to human health
or the environment.

J. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy. In
this action, EPA is finding that a state
has failed to submit SIPs to satisfy the
section 185 program fee requirement of
the CAA for the 1-hour ozone NAAQS.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not directly affect the level of protection
provided to human health or the
environment. This notice finds that the
state has not met the requirement to
submit section 185 fee program SIPs and
begins a clock that could result in the
imposition of sanctions if the state
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continues to not meet this statutory
obligation. If the state fails to submit the
required SIPs or if they submit SIPs that
EPA cannot approve, then EPA will be
required to develop the plans in lieu of
the state.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology and Transfer Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards (VCS) in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impracticable. VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by VCS
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations of when the Agency
decides not to use available and
applicable voluntary consensus
standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any VCS.

M. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective January 5, 2010.

N. Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the District of
Columbia Circuit within 60 days from
the date the final action is published in
the Federal Register. Filing a petition
for reconsideration by the EPA
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review must be filed, and

shall not postpone the effectiveness of
such rule or action.

Thus, any petitions for review of this
action making findings of failure to
submit section 185 fee program SIPs for
the nonattainment areas identified in
section II above must be filed in the
Court of Appeals for the District of
Columbia Circuit within 60 days from
the date that the final action is
published in the Federal Register.

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: December 20, 2009.
Gina McCarthy,

Assistant Administrator, Office of Air and
Radiation.

[FR Doc. E9-31173 Filed 1-4-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS—-R9-ES-2009-0086;90100-1660—
1FLA]

RIN 1018-AW70

Endangered and Threatened Wildlife
and Plants; Final Rule To List the
Galapagos Petrel and Heinroth’s
Shearwater as Threatened Throughout
Their Ranges

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
threatened status for the Galapagos
petrel (Pterodroma phaeopygia)
previously referred to as (Pterodroma
phaeopygia phaeopygia); and the
Heinroth’s shearwater (Puffinus
heinrothi) under the Endangered
Species Act of 1973, as amended (Act).
This rule implements the Federal
protections provided by the Act for
these two foreign seabird species.
DATES: This final rule becomes effective
February 4, 2010.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov and comments and
materials received, as well as supporting
documentation used in the preparation
of this rule, will be available for public
inspection, by appointment, during

normal business hours at: U.S. Fish and
Wildlife Service, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, Suite
400, Arlington, VA 22203.

FOR FURTHER INFORMATION CONTACT:
Nicole Alt, Chief, Division of
Conservation and Classification,
Endangered Species Program, U.S. Fish
and Wildlife Service, 4401 North Fairfax
Drive, Room 420, Arlington, VA 22203;
telephone 703-358-2171; facsimile
703-358-1735. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Act (16
U.S.C. 1531 et seq.) requires us to make
a finding (known as a “90-day finding”)
on whether a petition to add a species
to, remove a species from, or reclassify
a species on the Federal Lists of
Endangered and Threatened Wildlife
and Plants has presented substantial
information indicating that the
requested action may be warranted. To
the maximum extent practicable, the
finding must be made within 90 days
following receipt of the petition and
must be published promptly in the
Federal Register. If we find that the
petition has presented substantial
information indicating that the
requested action may be warranted (a
positive finding), section 4(b)(3)(A) of
the Act requires us to commence a
status review of the species if one has
not already been initiated under our
internal candidate assessment process.

In addition, section 4(b)(3)(B) of the
Act requires us to make a finding within
12 months following receipt of the
petition (““12-month finding”) on
whether the requested action is
warranted, not warranted, or warranted
but precluded by higher priority listing.
Section 4(b)(3)(C) of the Act requires
that a finding of warranted but
precluded for petitioned species should
be treated as having been resubmitted
on the date of the warranted but
precluded finding. A warranted-but-
precluded finding is, therefore, subject
to a new finding within 1 year and
subsequently thereafter until we publish
a proposal to list or a finding that the
petitioned action is not warranted. The
Service publishes an annual notice of
resubmitted petition findings (annual
notice) for all foreign species for which
listings were previously found to be
warranted but precluded.

Previous Federal Action

On November 28, 1980, we received
a petition (1980 petition) from Dr.
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Warren B. King, Chairman, United
States Section of the International
Council for Bird Preservation (ICBP), to
add 60 foreign bird species to the list of
Threatened and Endangered Wildlife
(50 CFR 17.11), including two species
(Galapagos petrel, and Heinroth’s
shearwater) that are the subject of this
rule. Two of the foreign species
identified in the petition were already
listed under the Act; therefore, in
response to the 1980 petition, we
published a substantial 90-day finding
on May 12, 1981 (46 FR 26464), for 58
foreign species and initiated a status
review. On January 20, 1984 (49 FR
2485), we published a 12-month finding
within an annual review on pending
petitions and description of progress on
all pending petition findings. In this
notice, we found that listing all 58
foreign bird species on the 1980 petition
was warranted but precluded by higher-
priority listing actions. On May 10,
1985, we published the first annual
notice (50 FR 19761) in which we
continued to find that listing all 58
foreign bird species on the 1980 petition
was warranted but precluded by higher-
priority listing actions. We published
additional annual notices on the 58
species included in the 1980 petition on
January 9, 1986 (51 FR 996), July 7, 1988
(53 FR 25511), December 29, 1988 (53
FR 52746), April 25, 1990 (55 FR
17475), November 21, 1991 (56 FR
58664), and May 21, 2004 (69 FR
29354). These notices indicated that the
Galapagos petrel and Heinroth’s
shearwater, along with the remaining
species in the 1980 petition, continued
to be warranted but precluded.

Per the Service’s listing priority
guidelines (September 21, 1983; 48 FR
43098), in our April 23, 2007, Annual
Notice on Resubmitted Petition
Findings for Foreign Species (72 FR
20184), we determined that listing the
six seabird species of family
Procellariidae, including the two
species that are the subject of this final
rule, was warranted. In selecting these
six species from the list of warranted-
but-precluded species, we took into
consideration the magnitude and
immediacy of the threats to the species
consistent with the Service’s listing
priority guidelines.

On December 17, 2007 (72 FR 71298),
we published in the Federal Register a
proposal to list the Chatham petrel, Fiji
petrel and the magenta petrel as
endangered species under the Act, and
the Cook’s petrel (native to New
Zealand), Galapagos petrel (native to the
Galapagos Islands, Ecuador), and the
Heinroth’s shearwater (native to Papua
New Guinea and the Solomon Islands)
as threatened under the Act. We

implemented the Service’s peer review
process and opened a 60-day comment
period to solicit scientific and
commercial information on the species
from all interested parties following
publication of the proposed rule.

On December 30, 2008, the Service
received a 60-day notice of intent to sue
from the Center for Biological Diversity
(CBD) over violations of section 4 of the
Act and the Administrative Procedure
Act (APA) for the Service’s failure to
issue a final determination regarding the
listing of these six foreign birds. Under
a settlement agreement approved by the
U.S. District Court for the Northern
District of California on June 15, 2009
(CBDv. Salazar, 09—cv—02578—CRB),
the Service was required to submit to
the Federal Register final
determinations on the proposed listings
of the Chatham petrel, Fiji petrel, and
magenta petrel by September 30, 2009,
and final determinations on the
proposed listings of the Cook’s petrel,
Galapagos petrel, and Heinroth’s
shearwater by December 29, 2009.

The Chatham petrel (Pterodroma
axillaris), Fiji petrel (Pseudobulweria
macgillivrayi), and the magenta petrel
(Pterodroma magentae) were listed as
endangered on September 14, 2009 (74
FR 46914). This rule addresses two of
the remaining three foreign seabird
species: the Galapagos petrel, and
Heinroth’s shearwater. Cook’s petrel
will be addressed in a separate rule.

Summary of Comments and
Recommendations

In the proposed rule published on
December 17, 2007 (72 FR 71298), we
requested that all interested parties
submit information that might
contribute to development of a final
rule. We received nine comments: Six
from members of the public, one from
an international conservation
organization, one from the U.S. National
Marine Fisheries Service (NMFS), and
one from the New Zealand Department
of Conservation (NZDOC). In all, three
commenters supported the proposed
listings. Six commenters provided
information but did not express support
for or opposition to the proposed
listings. We reviewed all comments we
received from the public and peer
reviewers for substantive issues and
new information regarding the proposed
listing of the two species, and we
address those comments below.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we solicited expert opinions
from 14 knowledgeable individuals with
scientific expertise that included

familiarity with the species, the
geographic region in which the species
occur, and conservation biology
principles. We received responses from
six of the peer reviewers from whom we
requested comments. The peer
reviewers generally agreed that the
description of the biology and habitat
for each species was accurate and based
on the best available information. New
or additional information on the current
population numbers of each of the two
species and their threats was provided
and incorporated into the rulemaking as
appropriate (as indicated in the citations
by “in litt.”).

Peer Reviewer General Comments

Comment 1: While it is generally true
that “once a population is reduced
below a certain number of individuals it
tends to rapidly decline towards
extinction” without details on what the
“certain”” number of individuals is, this
statement is superfluous for these
species. For these species the issue is
not so much reaching certain low
numbers, as whether or not catastrophic
threats impacting these species are still
ongoing.

Our Response: We concur and have
amended this statement in this final
rule.

Comment 2: Provide the taxonomic
list(s) of birds used to identify the six
species.

Our Response: We have added
information on taxonomy of each
species to this final rule.

Peer Reviewer Species-specific
Comments

Galapagos Petrel

Comment 3: The greater threat to this
species and its habitat is not goats but
rather introduced invasive plants which
have caused drastic habitat changes over
the last few years.

Our Response: Based on this new
information regarding the significance
of the threats to the habitat of the
Galapagos petrel by nonnative, invasive
plants, we have amended our discussion
under Factor A (the present or
threatened destruction, modification, or
curtailment of the habitat or range) for
this species in this final rule.

Comment 4: A significant and fairly
new threat to the Galapagos petrel is the
threat of collisions with structures such
as power lines, cellular telephone and
other radio towers, and, on Santa Cruz
Island, wind power generation systems
(particularly large windmills and power
transmission lines). Construction of
these structures in and near petrel
nesting areas and areas where they make
their nocturnal courtship flights
increases the risk of collision.
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Our Response: We have incorporated
this new information regarding the
threat of collisions with power lines,
radio towers, and structures associated
with windmills in our Factor E (other
natural or manmade factors affecting the
continued existence of the species)
discussion for this species.

Comment 5: One peer reviewer
indicated skepticism of the often cited
drastic decreases in Galapagos petrel
numbers in the 1980s. The peer
reviewer added that there was no
known event in that period that could
have caused the decline, and that all of
the purported causes (agricultural
expansion, introduction of predators)
had occurred decades before. The peer
reviewer believes that most likely the
early estimates of pre-1980 petrel
populations were overly optimistic (too
large) and that starting in the 1980s, the
estimates of the number of petrels were
more accurate and closer to the actual
number of birds (likely due to more
surveys and better methods of
estimating population numbers). The
peer reviewer stated that current
estimates of Galapagos petrel numbers
are not significantly lower than the
estimates of the mid-1980s. If there were
a drastic population decline starting in
the 1980s it is unlikely it would have
suddenly halted, especially with respect
to predation, because although the
agriculture expansion has not
continued, it has not decreased, and the
predators have not disappeared from the
nesting habitat.

Our Response: We have incorporated
this information regarding the
population estimates for the Galapagos
petrel over the past 28 years in this final
rule.

Comment 6: The Galapagos petrel is
threatened by predation by introduced
rats, cats, pigs, and dogs (in order of
significance of impact). The main
predator is rats that kill chicks. Cats
prey upon all life stages of the species
while dogs sometimes prey upon the
species during all life stages. Pigs may
kill incubating adults by digging up
nests, but this is probably less common
than predation by other animals.

Our Response: In this final rule, we
have amended our discussion under
Factor C (disease or predation) regarding
the significant predators on the
Galapagos petrel, in this final rule.

Comment 7: San Crist6bal Island has
a long-standing rat control program in
the Galapagos petrel colony.

Our Response: We were not
previously aware of this program and
have amended our discussion under
Factor C (disease or predation) to reflect
this new information in this final rule.

Heinroth’s Shearwater

Comment 8: The forests of
Kolombanagara and Rendova are the
potential breeding habitat of Heinroth’s
shearwater but deforestation is not a
threat in the high-altitude forests
because logging is commercially
unviable in these small-stature forests
that are found on steep slopes.
Deforestation is a threat to this bird only
if it nests at low or mid altitudes.

Our Response: The breeding habitat
for Heinroth’s shearwater is unknown
but is believed to be inland forests.
Therefore, we have incorporated this
new information regarding the threat
from deforestation only in low or mid
altitude forests in our discussion under
Factor A (present or threatened
destruction, modification, or
curtailment of the habitat or range) in
this final rule.

Other Comments

Comment 9: Listing under the Act
provides substantial benefits to foreign
species.

Our Response: We agree that listing a
foreign species under the Act provides
benefits to the species in the form of
conservation measures such as
recognition, requirements for Federal
protection, and prohibitions against
certain practices (see Available
Conservation Measures). In addition,
once a foreign species is listed as
endangered under the Act, a section 7
consultation and an enhancement
finding are usually required for the
issuance of a permit to conduct certain
activities. Through various
enhancement findings under section
10(a)(1)(A) of the Act, the permit
process can be used to create incentives
for conservation, through cooperation
and consultation with range countries
and users of the resource.

Comment 10: Listing under the Act
can only help these birds by drawing
attention to their needs and providing
much needed funding and expertise to
address the significant threats they face.

Our Response: We agree with the
commenter. Listing the species under
the Act that are the subject of this final
rule can provide several benefits to the
species in the form of conservation
measures, such as recognition,
requirements for Federal protection, and
prohibitions against certain practices
(see Available Conservation Measures).

Comment 11: We would encourage
the U.S. Fish and Wildlife Service to
carefully consider how listing these
species under the Act will benefit their
conservation. Would listing under the
Act prompt U.S.-based actions that the
species would otherwise not receive?

Our Response: As part of the
conservation measures provided to
foreign species listed under the Act (see
Available Conservation Measures),
recognition through listing results in
public awareness and encourages and
results in conservation actions by
Federal and State governments, private
agencies and groups, and individuals. In
addition, section 8(a) of the Act
authorizes the provision of limited
financial assistance for the development
and management of programs that the
Secretary of the Interior determines to
be necessary or useful for the
conservation of endangered and
threatened species in foreign countries.
Sections 8(b) and 8(c) of the Act
authorize the Secretary to encourage
conservation programs for foreign
endangered and threatened species and
to provide assistance for such programs
in the form of personnel and the
training of personnel.

Comment 12: The general statement
that the “long-line fishery * * * is the
single greatest threat to all seabirds”
erroneously indicates long-line fishing
as a threat to all seabirds. The main
species of seabirds killed in long-line
fisheries are albatrosses and other
species of petrels (not Pterodroma
species). The characteristics of a petrel
species vulnerable to long-line fishing
(seabird that is aggressive and good at
seizing prey (or baited hooks) at the
water’s surface, or is a proficient diver)
do not describe the five Pterodroma
species or the Heinroth’s shearwater
that were proposed for listing under the
Act. Fisheries bycatch has not been
identified as a key threat for any of these
species; thus it is inaccurate to
characterize long-line fishing as a threat
to these species or to all seabird species.

Our Response: We received several
comments disputing our statement that
long-line fisheries threaten all seabirds,
and Galapagos petrel and the Heinroth’s
shearwater in particular. We have
amended our final rule accordingly (see
Summary of Factors Affecting the
Galapagos Petrel and Summary of
Factors Affecting the Heinroth’s
Shearwater).

Comment 13: The serious threats to
the species are impacts due to extremely
small populations, limited breeding
locations or foraging ranges, loss and
degradation of nesting habitat, invasive
alien species, introduced predators, and
hunting.

Our Response: We agree that the
Galapagos petrel and the Heinroth’s
shearwater are threatened by extremely
small populations, limited breeding
sites, degradation and destruction of
nesting habitat, or nonnative species
and have incorporated this information
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into this final rule. However, we are
unaware of any information that
indicates the Galapagos petrel or
Heinroth’s shearwater currently face
threats from human hunting or
overcollection.

Comment 14: The primary threat to
these species is predation by introduced
predators particularly at breeding
colonies.

Our Response: We agree that
predation by nonnative predators is a
significant threat to one or more life
stages of the Galapagos petrel and the
Heinroth’s shearwater and we have
incorporated this information into this
final rule.

Species Information and Factors
Affecting the Species

Section 4 of the Act (16 U.S.C. 1533),
and its implementing regulations at 50
CFR part 424, set forth the procedures
for adding species to the Federal Lists
of Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. The five factors are:
(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or
manmade factors affecting its continued
existence. Listing actions may be
warranted based on any of the above
threat factors, singly or in combination.

Both species are considered pelagic,
occurring on the open sea generally out
of sight of land, where they feed year
round. They return to nesting sites on
islands during the breeding season
where they nest in colonies (Pettingill
1970, p. 206).

Foreseeable Future

Although section 3 of the Act uses the
term “‘foreseeable future” in the
definition of a threatened species, it
does not define the term. For purpose of
this rule, we define foreseeable future to
be the extent to which, given the
amount and quality of available data, we
can anticipate events or effects, or
extrapolate trends of a threat, such that
reliable predictions can be made
concerning the future of the species. In
the analyses of the five factors below,
we consider and describe how the
foreseeable future relates to the status
and threats to these species.

Below is a analysis of the five factors
by species.

I. Galapagos Petrel (Pterodroma
phaeopygia)
Species Information

The Galapagos petrel (Pterodroma
phaeopygia), previously referred to as
(Pterodroma phaeopygia phaeopygia), is
a large, long-winged gadfly petrel that is
endemic to the Galapagos Islands,
Ecuador (BLI 2009, unpaginated). They
have variable amounts of black
markings on a white forehead. The
species was first taxonomically
described by Salvin in 1876 (Sibley and
Monroe 1990, p. 323).

Habitat, Range, and Life History

The Galapagos petrel is endemic to
the Galapagos Islands and breeds on
Santa Cruz, Floreana, Santiago, San
Cristobal, Isabela, and possibly other
islands in the archipelago covering a
total land area of 2,680 mi2 (6,942 km?2)
(Cruz and Cruz 1987, pp. 304-305;
Vargas and Cruz in litt. 2000, as cited in
BLI 2009; Harris 1970, pp. 76—77). The
species breeds in the humid and thickly
vegetated uplands of these islands
(Harris 1970, p. 76) at elevations
between 984 and 2,953 ft (300 and 900
m) (Baker 1980, as cited in BLI 2000;
Cruz and Cruz 1987, pp. 304-305; 1996,
p- 27). The species prefers to nest under
thick vegetation in sufficient soil for
burrowing (Harris 1970, pp. 78, 82). The
species is known to nest within burrows
or natural cavities on slopes, in craters,
in sinkholes, in lava tunnels, and in
gullies (Baker 1980, as cited in BLI
2000; Cruz and Cruz 1987, pp. 304-305;
1996, p. 27).

Birds have been observed foraging
near the Galapagos Islands, as well as
east and north of the islands towards
South America up to 1,243 mi (2,000
km) south (Spear et al. 1995, p. 627).

Population Estimates

In our December 17, 2007, proposal
(72 FR 71298), we reported that the total
population of Galapagos petrels was
estimated to be between 20,000 and
60,000 birds (BLI 2007, unpaginated).
However, in 2009 BLI updated the
estimate, and now estimates the total
population to be between 10,000 and
19,999 birds with a decreasing
population trend (BLI 2009,
unpaginated).

Conservation Status

The IUCN classifies the Galapagos
petrel as “Critically Endangered” with a
decreasing population trend (BLI 2009,
unpaginated). The species is not listed
on any CITES Appendices (http://
www.cites.org).

Summary of Factors Affecting the
Galapagos Petrel

A. The Present or Threatened
Destruction, Modification, or
Curtailment of the Habitat or Range

Similar to other Procellariid species,
the range of the Galapagos petrel
changes intra-annually based on an
established breeding cycle. During the
breeding season, breeding birds return
to breeding colonies to breed and nest.
During the nonbreeding season, birds
migrate far from their breeding range
where they remain at sea until returning
to breed. Therefore, our analysis of
Factor A is separated into analyses of:
(1) The species’ breeding habitat and
range, and (2) The species’ non-breeding
habitat and range.

BLI (2009, unpaginated) estimates the
range of the Galapagos petrel to be
5,483,000 mi2 (14,200,000 km?2);
however, BLI (2000) defines “range’ as
the “Extent of Occurrence, the area
contained within the shortest
continuous imaginary boundary which
can be drawn to encompass all the
known, inferred, or projected sites of
present occurrence of a species,
excluding cases of vagrancy.”” Because
this reported range includes a large area
of non-breeding habitat (i.e., the sea),
our analysis of Factor A with respect to
the Galapagos petrel’s breeding range
focuses on the islands where the species
breeds.

The primary threats to the Galapagos
petrel’s breeding habitat are degradation
and destruction of breeding habitat by
introduced invasive plants, clearing of
land for agricultural expansion, and
nonnative feral mammals, such as
domesticated goats (Capra hircus), pigs
(Sus scrofa), donkeys (Equus asinus),
and cattle (Bos taurus). Nonnative
invasive plants on some islands create
dense thickets that the petrel is not able
to penetrate. Nonnative ungulates
(goats, pigs, donkeys, and cattle)
trample and destroy Galapagos petrel
nest-sites and reduce breeding habitat
by overgrazing (e.g., goats) and
uprooting the vegetation (e.g., pigs)
(Cruz and Cruz 1987, pp. 304-305,
1996, p. 25; Eckhardt 1972, p. 588;
Wiedenfeld, in litt. 2008, unpaginated).

Clearing of Land for Agricultural
Expansion

In 1959, Ecuador designated 97
percent of the Galapagos land area as a
National Park, leaving 3 percent of the
remaining land area distributed between
Santa Cruz, San Cristébal, Isabela, and
Floreana Islands. The park land area is
divided into various zones signifying
the level of human use (Parque Nacional
Galapagos Ecuador N.D., unpaginated).
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Although the islands where the
Galapagos petrel is known to breed
include a large “’conservation and
restoration” zone, all of these islands,
except Santiago, include a significant-
sized ‘farming’ zone (Parque Nacional
Galapagos Ecuador N.D. unpaginated),
where agricultural and grazing activities
continue to threaten some petrel nesting
sites (Wiedenfeld, in litt. 2008,
unpaginated). According to Baker (1980,
as cited in BLI 2000), at least half of the
Galapagos petrel’s current breeding
range on Santa Cruz Island is farmed.
The rationale for maintaining farming
zones within the Galapagos National
Park is to sustain the economy of island
inhabitants, encourage local
consumption of traditional products
(e.g., vegetables, fruits, and grazing
animals), and decrease the amount of
imported food, thereby reducing the
threat of inadvertent introduction of
nonnative species (Parque Nacional
Galapagos Ecuador N.D. Plan de Control
Total N.D. cited in Wiedenfeld, in litt.
2008, unpaginated).

On the island of Santa Cruz, the
Galapagos petrel historically bred at
lower elevations, down to 591 ft (180
m). However, habitat modification of
these lower elevations for agricultural
purposes has restricted the Galapagos
petrel’s use of these lower elevation
areas for breeding although some areas
are still used for nesting (Valarezo 2006
cited in Wiedenfeld, in litt. 2008,
unpaginated). On San Cristébal Island,
historical clearance of vegetation in
highland areas for intensive grazing
purposes drastically reduced the
species’ breeding habitat on the island
(Harris 1970, p. 82).

Introduced Invasive Plants

Nonnative invasive plants are a
significant threat to the Galapagos petrel
through habitat modification and
destruction. Nonnative plants adversely
impact petrel breeding habitat by
modifying or altering several
microhabitat conditions such as
availability of light, soil-water regimes,
and nutrient cycling leading to
competition with native plants or direct
inhibition of native plants; and
ultimately converting plant
communities dominated by native
species to nonnative plant communities
(Tye, N.D., p. 4). Rubus niveus (hill
raspberry), a species of raspberry native
from India to southeastern Asia, the
Philippines, and Indonesia, is the worst
invader of the nonnative species of
Rubus in the Galapagos Islands (Charles
Darwin Foundation (CDF), N.D.a,
unpaginated), and is classified as a
noxious weed in Hawaii (Hawaii
Administrative Rules 1992). In the

Galapagos Islands, hill raspberry grows
in nesting areas in thick mats that are
impenetrable by Galapagos petrels
(Wiedenfeld, in litt. 2008, unpaginated).
This nonnative plant is found on all of
the islands (Floreana, Isabela, San
Cristobal, and Santa Cruz) used by the
Galapagos petrel for breeding except
Santiago Island (Wiedenfeld, in litt.
2008, unpaginated). Eradication of hill
raspberry on San Cristobal and Santa
Cruz is not possible because hill
raspberry is well-established and
widespread on these islands (CDF,
N.D.a, unpaginated) and thus
eradication is cost prohibitive. It is not
known if there are control or eradication
programs for this species on Floreana or
Isabela Islands.

There are two other noteworthy
nonnative plant threats, Cinchona
pubescens (red quinine tree) and two
species of Lantana (lantana). Red
quinine tree is native from Andean
South America north to Costa Rica, and
is characterized by vigorous growth,
reproduction, and extremely rapid
invasion (CDF N.D.b, unpaginated).
Introduced in 1946 in the agricultural
zone of Santa Cruz Island, red quinine
tree has spread into all of the highland
vegetation zones and covers more than
29,652 ac (12,000 ha) (CDF N.D.b,
unpaginated). This nonnative invader is
significantly changing native plant
communities in the highlands of Santa
Cruz from low open scrub and
grasslands to closed forest canopy
(Buddenhagen et al. 2004, p. 1195; CDF,
N.D.b, unpaginated), and has been
identified as a threat to the highland
habitat of the Galapagos petrel
(Wiedenfeld, in litt. 2008, unpaginated).
According to Tye (N.D., p. 12) there is
strong support by both conservationists
and farmers to eradicate red quinine tree
(Tye N.D., p. 12).

Beginning in 1998, the Charles
Darwin Foundation has supported
research studies on red quinine tree’s
ecology and invasion dynamics, its
impacts on native vegetation, and
potential control methods
(Buddenhagen et al. 2004, pp. 1198,
1200-1201; CDF N.D.b, unpaginated).
An effective combination of control
techniques was identified in 2003, and
a long-term management plan is being
developed for its possible eradication on
Santa Cruz (Buddenhagen et al. 2004, p.
1201; CDF N.D.b, unpaginated). Lantana
(Lantana camara and L. montevidensis
(CDF N.D.c, unpaginated)), probably
native to the West Indies (Wagner et al.
1999, p. 1320), was introduced to
Floreana about 70 years ago, and has
been identified as the single worst
invasive species on the island (Tye N.D.,
p. 6). More recently, L. camara has been

introduced to other islands, including
Santa Cruz in 1985, where repeated
control efforts have limited its spread on
those islands (Tye N.D., p. 6). Lantana

is a shrub that forms dense,
impenetrable thickets and prevents the
growth of other herbaceous or woody
species (Tye N.D., p. 5; Wagner et al.
1999, p. 1320). It is unknown if there are
control or eradication programs for this
species on Floreana. In addition, there
are a number of nonnative plants on
Santiago, which was formerly inhabited,
however, no information is available to
identify whether these species impact
Galapagos petrel nesting sites on this
island (Tye N.D., p. 3).

Introduced Feral Mammals

In 1997, the Galapagos National Park
Service (GNPS) and the CDF initiated
“Project Isabela,” an ecological
restoration program that required
removal of all feral goats from Santiago
and northern Isabela. In 2006, the
program was found to be successful.
The GNPS announced that no feral goats
could be found in these areas, noting
that monitoring efforts would continue
to ensure successful eradication
(Charles Darwin Research Station
(CDRS) 2006, unpaginated). Concurrent
with the goat eradication program, feral
donkeys were removed from Santiago
Island and Alcedo Volcano on northern
Isabela Island (Carrion et al. 2007, p.
440). After a 30-year eradication
program, feral pigs were successfully
removed from Santiago Island; the last
pig was shot in April 2000 (Cruz et al.
2005, p. 476).

Despite the success of these
eradication efforts, introduced ungulates
continue to threaten Galapagos petrel
habitat on the human populated islands
of Santa Cruz, Floreana, San Cristdbal,
and southern Isabela, particularly in
areas bordering farmland. Eradication
programs for feral livestock in areas
containing human populations is
difficult (CDRS 2006, unpaginated).
However, according to the Galapagos
Conservancy (N.D., unpaginated),
funding has been sought for eradication
of feral goats on Floreana and San
Cristobal Islands and for a goat control
program on Santa Cruz Island beginning
in 2008 or 2009.

Summary of Factor A

In summary, nonnative invasive
plants have been identified as
significantly impacting the breeding
habitat of the Galapagos petrel primarily
by altering the habitat and overgrowing
the nesting sites, or by creating dense,
impenetrable thickets (hill raspberry
and lantana). The most significant
nonnative plant threats to the Galapagos
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petrel are hill raspberry, red quinine
tree and lantana. Galapagos petrel
habitat is threatened on Floreana by hill
raspberry and lantana; on Isabela by hill
raspberry; on San Cristébal by hill
raspberry; and, on Santa Cruz by hill
raspberry, red quinine tree, and lantana
(Wiedenfeld, in litt. 2008, unpaginated).
Although nonnative plants occur on
Santiago Island, there is no information
identifying nonnative plant threats to
Galapagos petrel habitat there.
Agricultural expansion and nonnative
feral ungulates on the human populated
islands of Floreana, San Cristobal, Santa
Cruz, and southern Isabela also destroy
habitat of the Galapagos petrel.

Therefore, we find that the present or
threatened destruction, modification, or
curtailment of this species’ breeding
habitat by agricultural expansion,
nonnative plants, and feral ungulates is
a threat to the species on the islands of
Santa Cruz, Floreana, San Cristdbal, and
Isabela now and in the foreseeable
future. On Santiago Island, based on the
best available scientific and commercial
information, we find that the present or
threatened destruction, modification, or
curtailment of this species’ breeding
habitat by agricultural expansion, and
feral ungulates is a threat to the species
now and in the foreseeable future.

The Galapagos petrel’s range at sea is
poorly known; however, research has
documented foraging behavior near the
Galapagos Islands, as well as east and
north of the islands. We are unaware of
any present or threatened destruction,
modification, or curtailment of this
species’ current sea habitat or range now
or in the foreseeable future.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

We are unaware of any commercial,
recreational, scientific, or educational
purpose for which the Galapagos petrel
is currently being utilized. Therefore,
we find that overutilization for
commercial, recreational, scientific, or
educational purposes is not a threat to
the Galapagos petrel in any portion of
its range now and in the foreseeable
future.

C. Disease or Predation

The threat of predation on the
Galapagos petrel is exemplified by the
rapid decline of populations of this
species in the early 1980s as a result of
predation by introduced species, such
as black and brown rats, cats, pigs, and
to a lesser extent, dogs (Canis lupus
familiaris) (BLI 2009, unpaginated; Cruz
and Cruz 1996, p. 23). In some cases,
these population declines were as high
as 81 percent over 4 years (BLI 2009,

unpaginated). Between 1980 and 1985,
the population on Santa Cruz Island
declined from an estimated 9,000 pairs
to 1,000 pairs (Baker 1980, as cited in
BLI 2009, unpaginated; Cruz and Cruz
1987, p. 9). During the same time
period, the Santiago Island population
declined from 11,250 pairs to less than
500 pairs (Cruz and Cruz 1987, p. 12;
Tomkins 1985, as cited in BLI 2000),
and the number of birds breeding on
Floreana Islands was estimated to have
been reduced by up to 33 percent
annually for 4 years (Coulter ef al. 1981,
as cited in BLI 2009, unpaginated).
While the above-cited sources report
drastic decreases in Galapagos petrel
numbers in the 1980s, one peer reviewer
of our December 17, 2007, proposed rule
(72 FR 71298) questioned the reported
population declines. According to the
reviewer, there was no known event
during that decade that could have
caused the declines. Agricultural
expansion and the introduction and
expansion of predators had occurred
decades previously, and while
Galapagos petrels are long-lived and a
factor from decades before might have
shown up as a collapse in the adult
population much later, the reviewer
thought it was unlikely. According to
the peer review, pre-1980 population
estimates were overly optimistic and
that estimates starting in the 1980s were
more accurate (Wiedenfeld, in litt. 2008,
unpaginated). According to the
reviewer, current estimates are not
much lower than the numbers from the
mid-1980s, and it is unlikely that the
“drastic declines” seen in the 1980s
would have halted 20 years later,
considering the ongoing threats to the
petrel from predation and habitat
degradation and destruction
(Wiedenfeld, in litt. 2008, unpaginated).
Rats (both black and brown) are the
most significant predator of the
Galapagos petrel; they eat both the eggs
and chicks (Wiedenfeld, in litt. 2008,
unpaginated). Introduced feral cats,
pigs, and dogs all prey on one or more
life stages (eggs, chicks, fledglings, and
adults) of the Galapagos petrel (Cruz
and Cruz 1987, p. 304; 1996, pp. 23—-24).
Predation of adult Galapagos petrels by
the Galapagos hawk (Buteo
galapagoensis) was reported by
Tompkins (1985, p. 12) and later cited
in Cruz and Cruz (1987, p. 305; 1996,
p- 24) and BLI (2009). However, because
Galapagos hawks are diurnal predators
and Galapagos petrels fly at night, this
information is questionable
(Wiedenfeld, in Iitt. 2008, unpaginated).
The short-eared owl (Asio flammeus)
and the common barn owl (Tyto alba)
may hunt Galapagos petrels more
commonly than the Galapagos hawk

because both predators are nocturnal
and both occur in the Galapagos Islands
(Wiedenfeld, in litt. 2008, unpaginated).

Predator control programs geared
towards nonnative species and petrel
monitoring programs are currently in
place on Floreana, Santa Cruz, and
Santiago Islands (Vargus and Cruz 2000,
as cited in BLI 2009, unpaginated; Guo
2006, p. 1597). Eradication efforts to
remove feral pigs, which eat nestlings,
juvenile, and adult petrels on Santiago
Island, succeeded by the end of 2000
(Cruz et al. 2005, pp. 476—477;
Galapagos National Park N.D.,
unpaginated). Recolonization of pigs on
Santiago Island is not likely since the
island is not inhabited by humans, and
there are no farming zones on the island
where pigs could be placed. In addition,
complete ecological recovery of
Santiago Island is a primary objective of
Galapagos National Park, so monitoring
and maintaining a pig-free island is of
high priority (Galapagos National Park
N.D., unpaginated). However, predation
by introduced rats and cats continues to
pose a threat to Galapagos petrels on
Santiago Island, where efforts are
underway to remove introduced rats,
but there is no information to indicate
that eradication has been achieved
(Galapagos National Park N.D.,
unpaginated). On Isabela, National Park
rangers have set out traps and poison for
rats, and, as of 2006, were planning rat
control on Floreana Island (Guo 20086, p.
2); BLI (2009) reports that there is a
program of rat baiting around known
petrel colonies on Floreana (Vargas and
Cruz, in Iitt. 2000 cited in BLI 2009). In
addition, Guo (2006, p. 2) reported that
control of feral cats would begin in
2007, although no island was specified.
According to Wiedendfeld (in litt. 2008,
unpaginated), there is a long-term rat
control program in Galapagos petrel
colonies on San Cristobal Island (Cruz
cited in Wiedenfeld, in litt. 2008,
unpaginated).

Although pigs were removed from
Santiago Island, they continue to
threaten the Galapagos petrel on the
other 4 islands where the petrel is
known to breed. Predation, primarily by
rats and cats, continues to threaten the
Galapagos petrel on Floreana and Santa
Cruz Islands. Predator control efforts
have been initiated on these two islands
and are beginning to show some success
in reducing the threat to Galapagos
petrels. For example, prior to predator
control efforts on Floreana Island, only
33 percent of the banded Cerro Pajas
colony of the Galapagos petrel
population returned to breed and nest as
adults (Coulter et al. 1982, as cited in
Cruz and Cruz 19904, p. 323). In 1982,
predator control was initiated on this
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island (Cruz and Cruz 1990a, p. 317),
and by 1985, return rates for banded
birds was 80 to 90 percent due to the
predator control program (Cruz and
Cruz 1990a, p. 323). To emphasize the
significance of such a reduction in
predation on adults with respect to
petrel population growth, the Hawaiian
dark-rumped petrel (Pterodroma
sandwichensis), a species related to the
Galapagos petrel, exhibited a 5 percent
annual decline in its population size
when adult survival rates were reduced
as low as 10 percent (Simons 1984, p.
1073).

There is no information to indicate
that predator control efforts have been
successfully implemented on San
Cristobal Island or Isabela Island where
rats, cats, and pigs continue to threaten
the species; and these threats are likely
to continue in the foreseeable future.

Summary of Factor C

In summary, while several diseases
have been documented in other species
of petrels, disease has not been
documented in the Galapagos petrel.
Therefore, for the reasons described
above, we do not find that disease is a
threat to this species currently or in the
foreseeable future.

While the species is at sea during the
nonbreeding season, we are unaware of
any threats due to predation on
Galapagos petrels. However, predation
by introduced mammalian species
causes mortalities at all life stages of the
Galapagos petrel while on land. Rats are
a significant threat because they eat eggs
and chicks. Feral cats, in particular, and
to a lesser extent dogs also threaten
Galapagos petrels by eating eggs and
killing chicks, juveniles, and adult
birds. Pigs may kill nestlings, juveniles,
and some adult birds by digging up a
nest while the adult is incubating but
this is much less common than
predation by rats and cats (Wiedenfeld,
in Iitt. 2008, unpaginated). There are
predator control programs for rats on
Isabela, San Cristobal, and Santiago
Islands and, as of 2006, a program was
planned on Floreana Island. However,
there is no information to indicate that
rat eradication has been achieved on
any of these islands, and there is no
information to indicate that there is a rat
control program on Santa Cruz.
According to Guo (2006, p. 2), a control
program for feral cats was planned for
2007. There is no information to
indicate that feral cats have been
eradicated on any of the islands or in
any of the petrel breeding sites. Pigs
have been removed from Santiago and
northern Isabela Islands but are still a
threat to Galapagos petrels on Floreana,
Santa Cruz, southern Isabela, and San

Cristobal Islands (Wildlife Extra 2006,
unpaginated). There is no information
on predator control efforts for dogs on
any of the islands where Galapagos
petrels breed. The threat of predation
has been shown to result in rapid
population declines in the past and this
threat is likely to continue in the
foreseeable future due to the inability of
predator control efforts to adequately
eradicate these predators. Therefore, we
find that predation is a threat to the
Galapagos petrel throughout all or a
significant portion of its range now and
in the foreseeable future.

D. The Inadequacy of Existing
Regulatory Mechanisms

As previously mentioned, several
commenters disputed our statement in
the proposed rule that long-line
fisheries threaten all seabirds and in
particular, the Galapagos petrel, and
Heinroth’s shearwater. According to the
U.S. National Marine Fisheries Service
(NMFS) and BirdLife International (BLI
2009, unpaginated), the seabirds killed
in long-line fisheries are predominantly
albatrosses and other species of petrels
(not Pterodroma species). The
characteristics of a petrel species
vulnerable to long-line fishing (seabird
that is aggressive and good at seizing
prey (or baited hooks) at the water’s
surface, or is a proficient diver) do not
describe the Pterodroma species.
Although we are unaware of any
documented cases of incidental take of
Galapagos petrels by commercial long-
line fishing operations or entanglement
in marine debris, long-line fishing
operations in the eastern Pacific Ocean
have been identified as a potential
threat to the Galapagos petrel (BLI 2009,
unpaginated). In particular, long-line
fishing in the Galapagos Marine Reserve
was suggested as a factor in affecting
foraging birds (BLI 2009, unpaginated).
In 2004, fishermen seized Galapagos
National Park headquarters and a
scientific research station to demand,
among other things, permission to use
long-line fishing in the Galapagos
Marine Reserve. To end the standoff, the
government of Ecuador agreed to review
the rules regarding the Galapagos
Marine Reserve (New York Times 2004,
unpaginated). A separate report
published in the same year described
the illegal long-lines as “crisscross[ing]”
the reserve “like spider webs” (Hile
2004, unpaginated). However, there is
no information indicating that,
subsequent to 2004, commercial long-
line fishing is permitted in the
Galapagos Marine Reserve or that
Galapagos petrels have been injured or
killed by long-line fishing operations in
the Marine Reserve or elsewhere in the

eastern Pacific Ocean. Therefore, based
on the best available information
regarding the threat of long-line fishing
on the Galapagos petrel, we are not able
to determine the significance of this
threat to this bird.

The first legislation to specifically
protect the Galapagos Islands and its
wildlife and plants was enacted in 1934
and further supplemented in 1936, but
effective legislation was not passed until
1959, when the Ecuadorian government
passed new legislation declaring the
islands a National Park (Fitter et al.
2000, p. 216; Jackson 1985, pp. 7, 230;
Stewart 2006, p. 164).

The Galapagos Islands were declared
a World Heritage Site (WHS) under the
auspices of the United Nations
Educational, Scientific and Cultural
Organization (UNESCO) in 1978
(UNESCO World Heritage Centre
n.d.(a)), as they were recognized to be
“cultural and natural heritage of
outstanding universal value that needs
to be protected and preserved”
(UNESCO World Heritage Centre
n.d.(b)). The aim of establishment as a
WHS is conservation of the site for
future generations (UNESCO World
Heritage Centre 2008). However, in June
2007, due to threats to this site posed by
introduced invasive species, increasing
tourism, and immigration, the World
Heritage Committee placed the
Galapagos on the “List of World
Heritage in Danger.” This is intended to
increase support for their conservation
(UNESCO World Heritage Centre News
2007a). In March 2008, the UNESCO
World Heritage Centre/United Nations
Foundation project for invasive species
management provided funding of $2.19
million U.S. (USD) to the Ecuadorian
National Environmental Fund’s
“Galapagos Invasive Species” account
to support invasive species control and
eradication activities on the islands
(UNESCO World Heritage Centre News
2008). In addition, the Ecuador
government previously had contributed
$1 million USD to this fund (UNESCO
World Heritage Centre News 2008),
demonstrating the government of
Ecuador’s commitment to reducing the
threat of invasive species to the islands.

Ecuador designated the Galapagos
Islands as a National Park and the
islands were declared a World Heritage
Site in 1979 (BLI 2009, unpaginated). In
the 1990s, overall fishing pressure in the
waters around the Galapagos Islands
increased rapidly and led in 1998 to
establishment of the Galapagos Marine
Reserve (Bustamante et al. 2000, p. 3),
which is a legally protected area. The
reserve boundaries are 40 nautical mi
from the outermost points of land of the
archipelago, and protected within those
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boundaries are almost all of the
ecologically important nutrient-rich
areas for wide-ranging species,
including seabirds (Bustamante et al.
2000, p. 3). The Law of the Special
Regimen for the Conservation and
Sustainable Development of the
Province of the Galapagos, has given the
islands some legislative support to
establish regulations related to the
transport of introduced species and
implement a quarantine and inspection
system (Causton et al. 2000, p. 10;
Instituto Nacional Galapagos n.d.; Smith
2005, p. 304). Large-scale industrial
fishing is banned in the marine reserve,
although local or artisanal fishing is
permitted (Charles Darwin Foundation
N.D.d, unpaginated).

In 1999, the Inspection and
Quarantine System for Galapagos
(SICGAL) was implemented (Causton et
al. 2006, p. 121) with the aim of
preventing introduced species from
reaching the islands (Causton et al.
2000, p. 10; Charles Darwin Foundation
n.d.d, unpaginated). Inspectors are
stationed at points of entry and exit in
the Galapagos Islands and Continental
Ecuador, where they check freight and
luggage for permitted and prohibited
items (Charles Darwin Foundation
n.d.d, unpaginated). The goal is to
rapidly contain and eliminate newly
arrived species (detected by SICGAL
and early warning monitoring programs)
that are considered threats for the
Galapagos Islands (Causton et al. 2006,
p.- 121). However, a scarcity of
information on alien insect species
currently in the Galapagos Islands
prevents officials from knowing whether
or not a newly detected insect is in fact
a recent introduction (Causton et al.
2006, p. 121). Without the necessary
information to make this determination,
they cannot afford to spend the time and
resources on a rapid response when the
“new introduction” is actually a species
that already occurs elsewhere in the
Galapagos Islands (Causton et al. 2006,
p. 121).

The April 2007 World Heritage
Centre—IUCN monitoring mission
report assessed, based on information
gathered during their monitoring
mission and multiple meetings, the state
of conservation in the Galapagos Islands
and found continuing problems
(UNESCO World Heritage Centre 2007).
The UNESCO World Heritage Centre
indicated that there is a continuing lack
of political will, leadership, and
authority, and it is a limiting factor in
the full application and enforcement of
the Special Law for Galapagos (2007).
They also reported that there appears to
be a general lack of effective

enforcement (UNESCO World Heritage
Centre 2007).

At the same time, the risk from
invasive species is rapidly increasing,
while the Agricultural Health Service of
Ecuador (SESA) and SICGAL have
inadequate staff and capacity to deal
with the nature and scale of the problem
(UNESCO World Heritage Centre 2007).
SICGAL estimates that 779 invertebrates
[interpreted as 779 individuals] entered
the Galapagos Islands via aircraft in
2006 (UNESCO World Heritage Centre
2007). In addition, the staff of the
Galapagos National Park lacks the
capacity and facilities for effective law
enforcement (UNESCO World Heritage
Centre 2007).

Previous UNESCO-IUCN Galapagos
mission reports (in 2005 and 2006) to
the World Heritage Committee have
consistently outlined major threats to
the long-term conservation of the
Galapagos Islands, including the
introduction of nonnative plant and
animal species, and the inability to
apply laws (UNESCO World Heritage
Centre News 2007b). UNESCO World
Heritage Centre reports that despite an
excellent legal framework, national
government institutions encounter
difficulties in ensuring its full
application (UNESCO World Heritage
Centre News 2007b).

Summary of Factor D

In summary, Ecuador has developed
numerous laws and regulatory
mechanisms to administer and manage
wildlife in the Galapagos Islands.
Additional regulations have created an
inspection and quarantine system in
order to prevent the introduction of
non-native species. However, this
program does little to eradicate
nonnative species already introduced to
the Galapagos Islands. The impacts to
the species are likely to increase in the
foreseeable future due to the lack of
effective laws and regulatory
mechanisms that are implemented in
the Galapagos Islands. Therefore, we
find that the existing regulatory
mechanisms currently in place are
inadequate to address the threats from
loss of habitat and predation due to
nonnative species throughout all or a
significant portion of its range now and
in the foreseeable future.

E. Other Natural or Manmade Factors
Affecting the Continued Existence of the
Species

Oil and chemical spills can have
direct effects on Galapagos petrel
populations, and based on previous
incidents, although rare incidences, we
consider these to be a significant threat
to the species. For example, on January

16, 2001, a tanker ran aground at
Schiavoni Reef, about 2625 ft (800 m)
from Puerto Baquerizo Moreno on San
Cristobal Island (Woram 2007,
unpaginated). By January 28, 2001, the
slick reached the islands of Isabela and
Floreana. Only one Galapagos petrel
from Cristébal Island is documented to
have died; however, 370 large animals
were reported to be contaminated by oil
and 62 percent of the marine iguanas on
Santa Fe Island died within a year of
after the oil spill occurred (Wikelski,
2002, p. 607). The total effect of the oil
spill on Galapagos petrels and other
species is difficult to quantify for a
variety of reasons. However, due to the
behavior of ocean-dependent species
and the high toxicity of diesel, many
affected petrels might have died and
sunk undetected. In addition, the effects
of oiling may be highly localized, and
given the vastness of the Galapagos
coastline, this could make detection
unlikely. Because the long-term effects
of oiling were not monitored, the total
mortality from this event is likely
underestimated (Lougheed et al. 2002,
unpaginated). Oil and chemical spill
events are likely to occur again in this
species’ habitat. Therefore, we find that
oil and chemical spills are a threat to
the Galapagos petrel in its nonbreeding
(marine) habitat now and in the
foreseeable future.

A recent but potentially significant
threat to the Galapagos petrel is the
threat of collisions with structures such
as power lines, and cellular telephone
and other radio towers (Cruz Delgado
and Wiedenfeld 2005, cited in BLI 2009;
Wiedenfeld, in litt. 2008, unpaginated).
Rapid growth of the human population
on Floreana, San Cristébal, Santa Cruz,
and southern Isabela Islands may lead to
the proliferation of new power lines and
cellular telephone structures. Many bird
species, including seabirds such as the
Newell’s shearwater on Kauai in the
Hawaiian Islands, are known to strike
objects such as antennas, guy wires,
light poles, transmission lines, wind
turbines, communication towers, and
other tall objects. Bird kills caused by
towers and related structures have been
documented for over 50 years (Kerlinger
2000, pp. 4, 26; Manville 2005, pp.
1051-1061; Podolsky et al. 1998 abstract
only; Shire et al. 2000, p. 3). A proposed
project to construct wind generators on
Baltra Island and extend power lines
across Santa Cruz Island to the town of
Puerto Ayora may significantly increase
adult petrel mortality from collisions
with transmission lines and associated
structures (e.g., posts) (Wiedenfeld, in
litt. 2008, unpaginated). Therefore, we
consider collisions with power lines,
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cellular telephone and other radio
towers, and large wind turbines to be a
significant threat to the species
throughout all of its range now and in
the foreseeable future.

Barbed wire fences on agricultural
lands cause mortality in adult Galapagos
petrels (BLI 2009a). With the exception
of Santiago Island, agricultural lands are
present throughout the species’ breeding
range. Although there is no information
available regarding the numbers and
trends of mortality due to fences, this
source of mortality in combination with
other threats from collisions with
structures and chemical and oil spills
poses a significant risk to the survival of
the species on all islands in its breeding
range except Santiago.

There is evidence that the
productivity of Galapagos petrel
populations is indirectly affected by
fluctuations in ocean temperatures and
currents, which impact the Galapagos
petrel’s prey base. During the El Nifio-
Southern Oscillation (ENSQO) of 1982—
1983, Cruz and Cruz (1990b, p. 160)
found that the growth rate of Galapagos
petrel chicks was lower and fledging
occurred later than in other years. These
so-called “ENSO chicks” reached a
lower peak mass at a later age than non-
ENSO chicks. The extended nestling
period and reduced growth rates of
ENSO chicks are believed to reflect a
decline in the availability of food
resources because of diminishing ocean
productivity during the ENSO. Limited
to no information is available on the
long-term effect on petrel population
productivity due to the change in ocean
temperatures and currents. Based on the
best available scientific and commercial
information available, we determine
that this is not a threat to the Galapagos
petrel.

Summary of Factor E

Rapid growth of the human
population on Floreana, San Cristébal,
Santa Cruz, and southern Isabela Islands
has lead to an increase in manmade
threats such as oil and chemical spills,
collisions with communications and
energy-related structures (such as
transmission lines and cellular
telephone and radio towers), and
collisions with barbed wire fences on
agricultural lands. These threats are
continuing to impact the Galapagos
petrel; there is no indication that they
are likely to decrease in the foreseeable
future. Therefore, we find that the other
natural or manmade factors discussed
above threaten the Galapagos petrel
throughout all or a significant portion of
its range now and in the foreseeable
future.

Conclusion and Determination for the
Galapagos Petrel

Section 3 of the Act defines an
endangered species as ‘“‘any species
which is in danger of extinction
throughout all or a significant portion of
its range” and a threatened species as
“any species which is likely to become
an endangered species within the
foreseeable future throughout all or a
significant portion of its range.” The
Galapagos petrel is currently affected by
a variety of threats across its entire
geographic range. As we have not yet
observed the extirpation of local
populations or recent steep declines in
the abundance of the species, we do not
believe the status of the species is such
that it is presently in danger of
extinction throughout all or a significant
portion of its range. Therefore, we do
not believe this species meets the
definition of an endangered species. We
can, however, reasonably anticipate the
impacts of the threats on this species
rangewide, and we believe those threats
acting in combination are likely to result
in the species becoming endangered
within the foreseeable future.

We have carefully assessed the best
available scientific and commercial
information regarding the past, present,
and potential future threats faced by the
Galapagos petrel. In the 1980s, the
Galapagos petrel was reported to have
declined as much as 81 percent in 4
years due primarily to predation by
introduced predators. However, as
discussed above (see Factor C) there is
some question regarding the accuracy of
the drastic decreases in Galapagos petrel
numbers reported in the 1980s
(Wiedenfeld, in litt. 2008). According to
BLI (2009a), conservation efforts have
slowed but not halted the population
decline. Regardless, the population is
currently estimated to be between
10,000 and 19,999 birds with a
decreasing population trend (BLI
2009a).

Threats to this species include
predators such as rats, cats, and goats,
clearing for agriculture, and invasive
plants such as Cinchona pubescens
(particularly on Santa Cruz island),
Lantana sp. (particularly on Floreana
island), and Rubus niveus on Santa
Cruz, Floreana, San Cristdbal, and
Isabela Islands. The Galapagos petrel’s
breeding habitat is threatened by
introduced species, by feral mammals
on the islands of Floreana, San
Cristébal, Santa Cruz, and southern
Isabela by invasive plants on all islands
within its range; and by agricultural
expansion (Factor A). Despite predator
control efforts, the Galapagos petrel
continues to be threatened by one or

more predators on all of the islands
within the species’ breeding range
(Factor C). Collisions with
communications and energy-related
transmission lines and structures by
Galapagos petrels as they fly between
their nesting colonies and the ocean are
a significant threat to this species
throughout its range (Factor E). Barbed
wire fences are reported to pose a threat
to Galapagos petrels in agricultural
lands on the islands of Floreana, San
Crist6bal, Santa Cruz, and southern
Isabela (Factor E). In addition, we have
determined that the inadequacy of
existing regulatory mechanisms to
reduce or remove these threats is a
contributory factor to the risks that
threaten this species’ continued
existence (Factor D). These factors are
likely to continue into the foreseeable
future.

The threats within the species’
breeding range are compounded by the
threats to the species within its range at
sea. Oil spills can have direct effects on
Galapagos petrel populations, and based
on the occurrence of a previous incident
within the species’ range at sea, we
consider this a significant threat to the
species (Factor E). Because the survival
of this species is dependent on
recruitment of chicks from its breeding
range, the threats to this species within
its breeding range puts the species at
risk.

The overall population number of the
Galapagos petrel is estimated at 10,000
to fewer than 19,999 birds (BLI 2009).
As a result, the species does not
currently appear to be in danger of
extinction throughout all or a significant
portion of its range. However, based on
the best scientific and commercial data
available, we find that the Galapagos
petrel is likely to become in danger of
extinction within the foreseeable future
throughout all or a significant portion of
its range. Therefore, we have
determined that the Galapagos petrel
meets the definition of a threatened
species throughout all of its range under
the Act.

Significant Portion of the Range
Analysis

Having determined that the Galapagos
petrel is likely to become in danger of
extinction within the foreseeable future
throughout all of its range, we also
considered whether there are any
significant portions of its range where
the species is currently in danger of
extinction.

The Act defines an endangered
species as one “in danger of extinction
throughout all or a significant portion of
its range,” and a threatened species as
one “likely to become an endangered
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species within the foreseeable future
throughout all or a significant portion of
its range.” The term ‘‘significant portion
of its range” is not defined by statute.
For purposes of this finding, a
significant portion of a species’ range is
an area that is important to the
conservation of the species because it
contributes meaningfully to the
representation, resiliency, or
redundancy of the species. The
contribution must be at a level such that
its loss would result in a decrease in the
ability to conserve the species.

The first step in determining whether
a species is endangered in a significant
portion of its range is to identify any
portions of the range of the species that
warrant further consideration. The range
of a species can theoretically be divided
into portions in an infinite number of
ways. However, there is no purpose to
analyzing portions of the range that are
not reasonably likely to be significant
and where the species is not in danger
of extinction. To identify those portions
that warrant further consideration, we
determine whether there is substantial
information indicating that (i) the
portions may be significant and (ii) the
species may be in danger of extinction
there. In practice, a key part of this
analysis is whether the threats are
geographically concentrated in some
way. If the threats to the species are
essentially uniform throughout its
range, no portion is likely to warrant
further consideration. Moreover, if any
concentration of threats applies only to
portions of the range that are
unimportant to the conservation of the
species, such portions will not warrant
further consideration.

If we identify any portions that
warrant further consideration, we then
determine whether in fact the species is
threatened or endangered in any
significant portion of its range.
Depending on the biology of the species,
its range, and the threats it faces, it may
be more efficient for the Service to
address the significance question first,
or the status question first. Thus, if the
Service determines that a portion of the
range is not significant, the Service need
not determine whether the species is
threatened or endangered there. If the
Service determines that the species is
not threatened or endangered in a
portion of its range, the Service need not
determine if that portion is significant.
If the Service determines that both a
portion of the range of a species is
significant and the species is threatened
or endangered there, the Service will
specify that portion of the range where
the species is in danger of extinction
pursuant to section 4(c)(1) of the Act.

The terms “resiliency,”
“redundancy,” and ‘“‘representation” are
intended to be indicators of the
conservation value of portions of the
range. Resiliency of a species allows the
species to recover from periodic
disturbance. A species will likely be
more resilient if large populations exist
in high-quality habitat that is
distributed throughout the range of the
species in such a way as to capture the
environmental variability found within
the range of the species. In addition, the
portion may contribute to resiliency for
other reasons—for instance, it may
contain an important concentration of
certain types of habitat that are
necessary for the species to carry out its
life-history functions, such as breeding,
feeding, migration, dispersal, or
wintering. Redundancy of populations
may be needed to provide a margin of
safety for the species to withstand
catastrophic events. This does not mean
that any portion that provides
redundancy is a significant portion of
the range of a species. The idea is to
conserve enough areas of the range such
that random perturbations in the system
act on only a few populations.
Therefore, each area must be examined
based on whether that area provides an
increment of redundancy is important to
the conservation of the species.
Adequate representation ensures that
the species’ adaptive capabilities are
conserved. Specifically, the portion
should be evaluated to see how it
contributes to the genetic diversity of
the species. The loss of genetically
based diversity may substantially
reduce the ability of the species to
respond and adapt to future
environmental changes. A peripheral
population may contribute meaningfully
to representation if there is evidence
that it provides genetic diversity due to
its location on the margin of the species’
habitat requirements.

To determine whether any portion of
the range of the Galapagos petrel
warrants further consideration as
possibly endangered, we reviewed the
supporting record for this final listing
determination with respect to the
geographic concentration of threats and
the significance of portions of the range
to the conservation of the species. As
previously mentioned, we evaluated
whether substantial information
indicated that (i) the portions may be
significant and (ii) the species in that
portion may be currently in danger of
extinction.

We found that while the occurrence of
some threats (e.g., agricultural
expansion and the presence of goats and
pigs on four of the five islands
(Floreana, San Cristdbal, Santa Cruz,

and southern Isabela) on which the
petrel breeds) is uneven across the range
of the Galapagos petrel, the best
available information does not indicate
that these portions of the range of the
Galapagos petrel warrant further
consideration as endangered. Although
a recent paper by Friesen et al. (2006)
suggested that the loss of any island
population would result in a loss of
genetic variability, the best available
information does not provide evidence
of significantly higher threats to a single
population, it indicates that all
populations generally face equivalent
threats. Friesen recommended that
conservation of this species should
include preservation of viable breeding
populations on all five islands on which
Galapagos petrels occur, to prevent the
loss of adaptive diversity. According to
Friesen et al. (2006, p. 113), the
populations of Galapagos petrels on
Floreana, Santa Cruz, and Santiago
Islands are genetically distinct. The
authors recommended highest
conservation priority for these three
populations to preserve the maximum
amount of genetic variability. The
population on San Cristébal Island
appears to represent a mixture of birds
from other islands and the birds on
Isabela are genetically similar to birds
on Santiago Islands. These authors,
however, did not specify whether one or
more island population(s) faced a
significantly higher risk of threats than
any other population.

The best scientific and commercial
data available regarding the extent,
location, and trend of agricultural
expansion on Floreana, San Cristébal,
Santa Cruz, and southern Isabela Islands
does not reflect the current and
historical trend of habitat loss due to
agricultural expansion on these islands.
There is also no information available
regarding the extent, locations, and
population trends of feral goats and pigs
on Floreana, San Cristébal, Santa Cruz,
and southern Isabela Islands, and the
historic and current trends of direct
impacts to Galapagos petrels and their
habitat due to ungulate activity on these
islands. Essentially, no disproportionate
threats were found to the species on any
of the islands. The best available data
show that there are no portions of the
range in which the threats are so
concentrated as to place the species
currently in danger of extinction.

As a result, while the best scientific
and commercial data available allows us
to make a determination as to the
rangewide status of the Galapagos
petrel, there is no available information
that would allow us to determine
whether the population on Floreana,
San Cristébal, Santa Cruz, or southern
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Isabela Islands faces a significantly
higher risk of threats than any other
population, and thus whether one or
more of these populations are
significant portions of the range in
which the species is currently in danger
of extinction. Therefore, for the reasons
discussed above, we have determined
threatened status for the Galapagos
petrel throughout all of its range under
the Act.

II. Heinroth’s Shearwater (Puffinus
heinrothi)

Species Information

The Heinroth’s shearwater (Puffinus
heinrothi) is a small, dark brown
shearwater that is known from the
Bismarck Archipelago and the seas
around Bougainville Island to the east of
Papua New Guinea, and the island of
Kolombangara in the Solomon Islands,
an independent country (Buckingham et
al. 1995, Coates 1985, 1990, as cited in
BLI 2009b). The plumage of the species
is often entirely sooty-brown except for
the narrow, silvery underwing bar and
sometimes white bellies (BLI 2009b).
The species was first taxonomically
described by Reichenow in 1919
(Brooke 2004, as cited in BLI 2009b;
Sibley and Monroe 1990, 1993, p. 327).

Habitat and Life History

Very little information is available on
the Heinroth’s shearwater and its life
history. The Bismarck Archipelago
includes mostly volcanic islands with
rugged terrains and a total land area of
49,700 km2 (19,189 miZ2) (CIA 2007).
Kolombangara is in the New Georgia
Islands group of the Solomon Islands. It
is almost perfectly round and about 9 mi
(15 km) across (CIA 2007). Birds have
been seen from inshore boat journeys
around the islands of Kolombangara and
Bougainville, often in mixed-species
fishing flocks (BLI 2009b). The species
is thought to be a burrow-nester
(Buckingham et al. 1995, as cited in BLI
2009b).

Range and Distribution

The species’ nesting grounds have not
been located, but observations of the
species indicate that the species breeds
on Bougainville Island in Papua New
Guinea, and Kolombangara and
Rendova Islands in the Solomon Islands
(Buckingham et al. 1995, Coates 1985,
1990, as cited in BLI 2000). BLI (2009b)
estimates the range of the Heinroth’s
shearwater to be 154,440 mi2 (400,000
km?2). However, BLI (2000, pp. 22, 27)
defines “range” as the “Extent of
Occurrence, the area contained with the
shortest continuous imaginary boundary
which can be drawn to encompass all

the known, inferred, or projected sites of
present occurrence of a species,
excluding cases of vagrancy.” Therefore,
this reported range includes a large area
of nonbreeding habitat (i.e., the sea).

Population Estimates

The population for Heinroth’s
shearwater is estimated to be
approximately 250 to 999 individuals,
with an unknown population trend (BLI
2009b). The only suggestion of any
decline is the absence of recent records
around Watom near New Britain (BLI
2009b), the largest island in the
Bismarck Archipelago of Papua New
Guinea, where the species had been
recorded in the past.

Conservation Status

The IUCN categorizes this species as
‘“Vulnerable” (BLI 2009b), with an
unknown population trend. The species
is not listed on any CITES Appendices
(http://www.cites.org).

Summary of Factors Affecting the
Heinroth’s shearwater

A. The Present or Threatened
Destruction, Modification, or
Curtailment of the Habitat or Range

Although little is known about
Heinroth’s shearwater and its life
history, based on general information
common to all other Procellariid
species, we conclude that the range of
the species changes intra-annually
based on an established breeding cycle.
During the breeding season, breeding
birds return to breeding colonies to
breed and nest. During the non-breeding
season, birds migrate far from their
breeding range where they remain at sea
until returning to breed. Therefore, our
analysis of Factor A is separated into
analyses of the species’ breeding habitat
and range and the species’ nonbreeding
habitat and range.

BLI (2009b) estimates the breeding
range of Heinroth’s shearwater to be
154,400 mi2 (400,000 km?2); however,
BLI (2000) defines “range” as the
“Extent of Occurrence, the area
contained within the shortest
continuous imaginary boundary which
can be drawn to encompass all the
known, inferred, or projected sites of
present occurrence of a species,
excluding cases of vagrancy.” Because
this reported range includes a large area
of non-breeding habitat (i.e., the sea),
our analysis of Factor A with respect to
the Heinroth’s shearwater’s breeding
range focuses on the islands where the
species is most likely to breed.

Although the nesting area of this
species has not been located, the
information available indicates that the

species breeds on Bougainville Island in
Papua New Guinea and the islands of
Kolombangara and Rendova in the
Solomon Islands, where the few
recorded sightings of this species have
occurred (Buckingham et al. 1995;
Coates 1985 and 1990, Gibbs 1996, Iles
1998, as cited in BLI 2000; Onley and
Scofield 2007, p. 215; P. Scofield, in litt.
1994 cited in BLI 2009b, unpaginated).
The species was originally known from
a few historic specimens on Watom,
Papua New Guinea, suggesting
historical breeding there, but there have
been no recent records from this island.

More recently, two birds were
captured inland on Bougainville Island.
One of these birds was described as
being recently fledged; so it is
reasonable to believe that its nest was in
the vicinity (Hadden 1981, as cited in
BLI 2000 and BLI 2009b, unpaginated).
The conclusion that the species breeds
on Bougainville Island is further
supported by recent observations in the
seas around this island, including one
flock of 250 birds (Coates 1985, 1990, as
cited in BLI 2000 and BLI 2009b,
unpaginated). It is also reasonable to
conclude that breeding occurs on
Kolombangara Island, because up to
nine birds were recorded recently off
this island where all timed records were
in the afternoon or evening, when
breeding birds of this species typically
return to their nest sites from foraging
excursions (Buckingham et al. 1995,
Gibbs 1996, Scofield 1994 as cited in
BLI 2000). Although not as conclusive
as the other two sites due to only one
observation, the species is also likely to
breed on nearby Rendova Island, where
one bird was seen flying out of the
mountains at dawn (Ives 1998 as cited
in BLI 2009b, unpaginated). Since
Procellariids occupy land only to breed,
it is reasonable to conclude that this
bird was leaving its nest site.

Heinroth’s shearwater is believed to
be relatively sedentary (BLI 2009b,
unpaginated) and may breed throughout
the year (Onley and Scofield 2007, p.
215). Based on the locations of inland
sightings of the Heinroth’s shearwater
and a comparison to closely related
species, it is believed this species breeds
in high mountains (Buckingham et al.
1995, as cited in BLI 2000 and BLI
2009b, unpaginated). The three islands
where this species is likely to breed are
all mountainous, volcanic islands in a
wet tropical climate (BLI 2009b,
unpaginated).

Bougainville Island is 3,598 mi2
(9,317.8 km?) in size (United Nations
System-Wide Earthwatch 1998a,
unpaginated), is thickly vegetated, and
is rugged. There are extensive areas of
undisturbed lowland and montane
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rainforest. Most of the 175,160 people
who live on this island travel by foot or
small boat, and live by subsistence
agriculture and fishing (Central
Intelligence Agency (CIA) 2007a,
unpaginated; United Nations System-
Wide Earthwatch 1998a, unpaginated;
CIA 2007a, unpaginated). Exploitation
of Papua New Guinea’s natural
resources has been somewhat hindered
due to the islands’ rugged terrain and
the high cost of developing
infrastructure (CIA 2007a, unpaginated).
It is however rich in copper and gold
(Bougainville Copper, Ltd 2009,
unpaginated) and surface mining
occurred until 1989. A copper mine on
the island was one of the world’s largest
open pit mines, and caused
environmental damage due to tailings to
the surrounding forest and river areas.
Although the mine is closed, there is
likely to be pressure to mine natural
resources such as copper and gold in the
future. On Bougainville Island, we are
unaware of any present or threatened
destruction, modification, or
curtailment of the Heinroth’s
shearwater’s current breeding habitat;
however, as resources (timber or
otherwise) decline in other areas, the
likelihood that the resources on
Bougainville Island will be sought
increases. Therefore, due to the
presence of valuable resources such as
copper and gold, based on the evidence
before us, we believe it is reasonable to
anticipate that deforestation and habitat
destruction may be a threat in the
foreseeable future.

On the islands of Kolombangara and
Rendova, the forests, with land areas of
265.6 mi2 (687.8 km?2) and 158.8 mi?2
(411.3 km?2), respectively, (United
Nations System-Wide Earthwatch
1998b,c, unpaginated), are threatened by
deforestation at mid to low elevations
(Dutson, in litt. 2008, unpaginated).
High-altitude forests are not threatened
by deforestation because logging is
commercially unviable in small-stature
forests on steep slopes (Dutson, in litt.
2008, unpaginated). Timber is the
Solomon Islands’ most important export
commodity. Unsustainable forestry
practices, combined with clearing of
land for agricultural and grazing
purposes and overexploitation of wood
products for use as fuel, results in the
destruction of vast areas of forest
throughout the Solomon Islands (CIA
2007b, unpaginated). All the lower
slopes on Kolombangara Island have
been logged except for one 1,640 ft
(500 m) strip (United Nations System-
Wide Earthwatch 1998b).

In 2003, the World Resources Institute
reported that none of the Solomon
Island’s total land area is protected to

such an extent that it is preserved in its
natural condition (Earth Trends 2003b,
unpaginated). Based on the locations of
inland sightings of the Heinroth’s
shearwater and a comparison to closely
related species, it is believed this
species breeds in high mountains
(Buckingham et al. 1995, as cited in BLI
2000 and BLI 2009b, unpaginated). By
inference of analogous species, high-
elevation forests on the islands of
Kolombangara and Rendova are the
likely breeding habitat of the Heinroth’s
shearwater, although breeding sites have
never been located. While low and mid-
elevation forests are being reduced
through deforestation, deforestation is
not currently considered to be a threat
to the purported breeding habitat in
forests at high elevations. Therefore,
based on the best available information,
deforestation to Heinroth’s shearwater is
not considered to be a threat to the
species now and in the foreseeable
future.

The Heinroth’s shearwater’s range at
sea is poorly known. Up to 20 birds
have been reported in the Bismarck
seas, ranging to the Madang Province on
the north coast of Papua New Guinea
(Bailey 1992, Clay 1994, Coates 1985,
1990, Hornbuckle 1999, as cited in BLI
2000). Observations have also been
reported in the seas around Bougainville
Island, including a flock of 250 birds
(Coates 1985, 1990, as cited in BLI 2000
and BLI 2009b, unpaginated). We are
unaware of any present or threatened
destruction, modification, or
curtailment of this species’ current sea
habitat or range now and in the
foreseeable future.

Summary of Factor A

On Kolombangara and Rendova
Islands, although the low- to mid-
elevation forests are being reduced by
deforestation, we do not believe
deforestation is a threat to the breeding
habitat of Heinroth’s shearwater now
and in the foreseeable future. However
on Bougainville Island, we find that the
present or threatened destruction,
modification, or curtailment of this
species’ breeding habitat is a threat now
and in the foreseeable future due to the
presence of valuable natural resources
in the area where the species is believed
to nest. Therefore, based on the best
available scientific and commercial
information, we find that the present or
threatened destruction, modification, or
curtailment of this species’ breeding
habitat is a threat to the species now
and in the foreseeable future.

The Heinroth’s shearwater’s range at
sea is poorly known. We are unaware of
any present or threatened destruction,
modification, or curtailment of this

species’ current sea habitat or range now
or in the foreseeable future.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

We are unaware of any commercial,
recreational, scientific, or educational
purpose for which the Heinroth’s
shearwater is currently being used.
Therefore, we find that overutilization
for commercial, recreational, scientific,
or educational purposes is not a threat
to the Heinroth’s shearwater in any
portion of its range now and in the
foreseeable future.

C. Disease or Predation

We are not aware of any disease
concerns that may have led to the
decline of the Heinroth’s shearwater.

Although the Heinroth’s shearwater’s
nest sites have not been located, all
three islands where the species is most
likely to breed have introduced rats,
cats, and dogs (Buckingham et al. 1995,
as cited in BLI 2000 and BLI 2009b).
Rats and feral cats contributed to drastic
declines to other species such as the
Galapagos petrel (see the discussion of
Factor C for the Galapagos petrel), and
introduced cats and rats are known to
have caused many local extirpations of
other petrel species (Moors and
Atkinson 1984, as cited in Priddel et al.
draft). Furthermore, the Heinroth’s
shearwater is believed to breed in high,
inaccessible mountains and rats have
been observed at 2,953 ft (900 m) on
Kolombangara Island and consequently
are believed to be a threat to this
burrow-nesting species (Buckingham et
al. 1995, as cited in BLI 2009b,
unpaginated). In addition, pigs are
reported to threaten Heinroth’s
shearwater (Dutson, in Iitt. 2008,
unpaginated). However, it is unclear if
pigs kill nestlings, juveniles, and adult
birds by digging up nests, or by
degrading shearwater habitat through
trampling and rooting vegetation.

There have been no attempts to
eradicate introduced predators from
these islands; such eradication would be
difficult due to the permanent human
habitation on the islands and the
customary ownership of the land
(Dutson, in litt. 2008, unpaginated).
Even if the predators were eradicated,
there is still a high potential for rats and
cats to be transported to the islands in
boats transporting humans or other
shipments.

Summary of Factor C

Although several diseases have been
documented in other procellarid
species, disease has not been
documented in the Heinroth’s
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shearwater. While the species is at sea
during the nonbreeding season, we are
unaware of any threats due to predation
on Heinroth’s shearwaters. Therefore,
we find that the disease does not affect
the continued existence of the species
threaten the species throughout all or a
significant portion of its range now and
in the foreseeable future.

Because the threat of predation
(primarily by introduced rats and feral
cats) has severely impacted other
closely related procellarid species, and
there are records of these introduced
predators on the three islands where the
Heinroth’s shearwater is most likely to
breed, it is reasonable to assume that
this species is similarly affected while
on its breeding grounds. Therefore, we
find that predation is a significant threat
to this species throughout all of its range
now and in the foreseeable future.

D. The Inadequacy of Existing
Regulatory Mechanisms

The regulatory mechanisms of Papua
New Guinea (PNG) are complex in some
respects. In 1975, environmental issues
were added to the government’s
constitution under its National Goal and
Directive Principals. The Environmental
Management for Sustainable
Development (EMSD) Program was
established; however, as of 2001, there
was a shortage of government funding
for the Program (Aka, 2001). The PNG
Constitution encourages ‘‘traditional
villages and communities to remain as
viable units of Papua New Guinean
society” (Pacific Islands Legal
Information Institute, 2006). In this
same vein of governing, PNG is
essentially divided into autonomous
regions which govern themselves.

Bougainville Island, on which
Heinroth’s shearwater is believed to
nest, is considered an autonomous
region by PNG. Bougainville’s
government was established in 2000; it
has its own constitution and its own
president and house of representatives.
Due to the structure of PNG’s governing
mechanisms, PNG’s resources are
difficult to manage and regulate through
this autonomous governing system.
Although PNG’s Forestry Act of 1991
states that the forests resources and
environment will be managed,
developed, and protected in such a way
as to conserve and renew them as an
asset for the succeeding generations,
much of PNG’s land is logged, farmed
for palm oil, and unsustainably
managed. Only in 2009 did Papua New
Guinea create its first national
conservation area, the YUS
Conservation Area, covering 76,000 ha
(187,000 ac) on the island of Papua New
Guinea. The main conservation efforts

appear to predominantly be carried out
by nongovernmental organizations, such
as the Research and Conservation
Foundation of Papua New Guinea,
which works with the local
communities to create viable economic
alternatives to unsustainable clear
cutting and mining.

On Bougainville Island due to the lack
of well-established regulatory
mechanisms governing land ownership,
particularly with respect to introduced
predators, mining, and habitat loss due
to unsustainable timber harvest
practices, no regulatory mechanisms are
known that reduce or remove threats to
this species. Additionally, none of the
Solomon Island’s total land area is
protected to such an extent that it is
preserved in its natural condition (Earth
Trends 2003b). The lack of any
regulatory mechanisms may be
exacerbating the threats from habitat
loss (Factor A) and predation by
introduced species (Factor C), even
though the species is suspected to nest
in remote, forested areas. Therefore, we
find that the regulatory mechanisms in
place are inadequate to ameliorate the
threats to the Heinroth’s shearwater
throughout all of its range now and in
the foreseeable future.

E. Other Natural or Manmade Factors
Affecting the Continued Existence of the
Species

As previously mentioned, several
commenters disputed our statement in
the proposed rule that long-line
fisheries threaten all seabirds and in
particular, the Heinroth’s shearwater.
According to the U.S. National Marine
Fisheries Service (NMFS) and BirdLife
International (BLI 2009b), the seabirds
killed in long-line fisheries are
predominantly albatrosses and some
species of petrels (not Pterodroma
species). According to the commenters,
fisheries by-catch has not been
identified as a key threat for this species
(NZDOC 2008, pp. 2-3). The
characteristics of a seabird species
vulnerable to long-line fishing include
being an aggressive seabird good at
seizing prey or baited hooks at the
water’s surface, or is a proficient diver
and these characteristics do not describe
the Heinroth’s shearwater. Therefore,
due to the absence of conclusive
information regarding the threat of long-
line fishing on the Heinroth’s
shearwater, we find that this factor does
not affect the continued existence of the
species throughout all or a significant
portion of its range.

The population of the Heinroth’s
shearwater is estimated at 250 to fewer
than 1,000 individuals, which is
considered to be small (BLI 2009b).

Species with such small population
sizes are at greater risk of extinction. In
general, the fewer the number of
populations and the smaller the size of
each population, the higher the
probability of extinction (Franklin 1980,
p- 7; Gilpin and Soule 1986, p. 12; Meffe
and Carroll 1996, pp. 218-219; Pimm et
al. 1998, pp. 757—-785; Raup 1991, pp.
124-127; Soule 1987, p. 5).

The Heinroth’s shearwater’s small
population size combined with its
colonial nesting habits, as is typical of
all Procellariid species, makes this
species particularly vulnerable to the
threat of adverse random, naturally
occurring events (e.g., volcanic
eruptions, cyclones, and earthquakes)
that destroy breeding individuals and
their breeding habitat. All three of the
islands where the Heinroth’s shearwater
is most likely to breed are in a
geologically active area resulting in a
significant risk of catastrophic natural
events. These islands are subject to
frequent earthquakes, tremors, volcanic
activity, typhoons, tsunamis, and
mudslides (CIA 2007a, b, unpaginated).
Of these three islands, the species’
habitat on Bougainville is at most risk
from volcanic activity. There are seven
volcanoes on Bougainville that have
been active in the last 10,000 years.
Bagana is an active volcano that has had
22 eruptions since 1842, with most
being explosive. Some of these
explosive eruptions have produced
extremely hot, gas-charged ash, which is
expelled with explosive force, moving
with hurricane speed down the
mountainside. Bagana has been erupting
since 1972, creating slow-moving lava
flows (Bagana 2005, unpaginated).
These volcanic explosions and lava
flows have great potential to destroy
Heinroth’s shearwaters and their
breeding habitat in the mountainous
areas where they are most likely to
breed.

Landslides in mountainous areas are
associated with severe storms that are
common in this geographic region
(World Meteorological Organization
2004, unpaginated), and would be
particularly threatening to breeding
Heinroth’s shearwaters and their
breeding habitat during these extreme
weather events.

While species with more extensive
breeding ranges or higher population
numbers could recover from adverse
random, naturally occurring events such
as earthquakes, tremors, volcanic
activity, typhoons, tsunamis, and
mudslides, this species does not have
such resiliency. Its small population
size and restricted breeding range puts
the species at higher risk for
experiencing the irreversible adverse
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effects of random, naturally occurring
events.

Summary of Factor E

While species with more extensive
breeding ranges or higher population
numbers could recover from adverse
random, naturally occurring events such
as volcanic eruptions or typhoons, the
Heinroth’s shearwater does not have
such resiliency. Its small population
size and restricted breeding range puts
the species at higher risk for
experiencing the irreversible adverse
effects of random, naturally occurring
events. Therefore, we find that the
combination of factors—the species’
small population size, its restricted
breeding range, and the likelihood of
adverse random, naturally occurring
events—to be a significant threat to the
species throughout all of its range now
and in the foreseeable future.

Conclusion and Determination for the
Heinroth’s Shearwater

We have carefully assessed the best
available scientific and commercial
information regarding the past, present,
and potential future threats faced by the
Heinroth’s shearwater. We have
determined that the species is likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range. The
best available information indicates that
the Heinroth’s shearwater is threatened
by predation by introduced rats and
feral cats within the species’ breeding
range (Factor C). The probability of
these introduced predators preying on
this species is high given that all these
introduced species are on the islands
where the species is likely to breed, and
rats have been found in some of the high
mountainous areas where the Heinroth’s
shearwater is most likely to nest.
Furthermore, the devastating impact of
predation by these introduced species
has been documented in several closely
related species. Finally, there is no
available information that indicates that
efforts have been initiated to eradicate
introduced predators from the three
islands where the species is most likely
to breed. This threat is magnified by the
fact that these predators likely threaten
the species throughout its breeding
range.

On Bougainville Island, although we
are unaware of any present or
threatened destruction, modification, or
curtailment of the Heinroth’s
shearwater’s current breeding habitat
(Factor A), due to the presence of
valuable resources such as copper and
gold, based on the evidence before us,
we believe it is reasonable to anticipate
that mining may be a threat in the

foreseeable future. The species’ low
population size of 250 to fewer than
1,000 individuals further increases this
species’ risk of extinction. Its colonial
nesting habits also makes the species
particularly vulnerable to the threat of
catastrophic, naturally occurring events
(e.g., volcanic activities) that are known
to frequently occur in the species’
breeding range (Factor E). In addition,
we have determined that the inadequacy
of existing regulatory mechanisms to
reduce or remove these threats is a
contributory factor to the risks that
threaten this species’ continued
existence (Factor D). Because the
survival of this species is dependent on
recruitment of chicks from its breeding
range, the threats to this species within
its breeding range put the species at risk
throughout all of its range.

While the threats themselves may be
different, the suite of threats acting on
the species and its habitats appear to be
affecting the species in a comparable
manner. No disproportionate threats to
the species were found on any of the
islands or areas where it is believed to
exist; the severity of the threats on each
island appear to be comparable. The
best available data show that there are
no portions of the range in which the
threats are so concentrated as to place
the species currently in danger of
extinction. Despite the lack of
population trend information, due to the
species’ small population size, the lack
of conservation measures and regulatory
protections for this species, and the
identified threats that have caused
declines in closely related species, we
determine threatened status for the
Heinroth’s shearwater because it is
likely to become an endangered species
within the foreseeable future throughout
all or a significant portion of its range.
Therefore, based on the best scientific
and commercial data available, we find
that the Heinroth’s shearwater is
threatened throughout its range.

Significant Portion of the Range
Analysis

Having determined that the
Heinroth’s shearwater is likely to
become an endangered species within
the foreseeable future throughout all of
its range, we also considered whether
there are any significant portions of its
range where the species is currently in
danger of extinction. See our discussion
above for the Galapagos petrel regarding
how we make this determination.

To determine whether any portion of
the range of the Heinroth’s shearwater
warrants further consideration as
possibly endangered, we reviewed the
supporting record for this listing
determination with respect to the

geographic concentration of threats
acting on the species and the
significance of portions of the range to
the conservation of the species. As
previously mentioned, we evaluated
whether the best scientific and
commercial information available
indicated that (i) portions may be
significant and (ii) the species in that
portion may be currently in danger of
extinction. The Heinroth’s shearwater is
found on three small, neighboring
islands. Heinroth’s shearwater is
thought to occur in remaining natural
forests in the more remote regions of
these islands, and as a consequence very
limited information is available on the
status of the species on these islands.
The status of the species is essentially
unknown other than the observations
indicated above. Under our five-factor
analysis above, we determined that
Heinroth’s shearwater is a threatened
species throughout its entire range.

While the best scientific and
commercial data available allows us to
make a determination as to the range
wide status of the Heinroth’s
shearwater, the available information
does not suggest that the populations on
Bougainville, Kolombangara, or
Rendova Islands face a significantly
higher risk of threats than any other
population, or that one or more of these
populations is currently in danger of
extinction. Following a review of the
threats acting on the species and the
geographic scope of these threats, we
found that the threats such as predation,
inadequate regulatory mechanisms,
small population size, restricted
breeding range, and the likelihood of
adverse, random, naturally occurring
events affect the species consistently
and relatively equitably throughout its
range. Therefore, following a review of
the Solicitor’s Opinion on Significant
Portion of the Range and
recommendations on how to implement
the Opinion, we have determined that
because the data do not indicate that
any portion of the range of the
Heinroth’s shearwater is
disproportionately threatened, no
portion warrants further consideration
as a significant portion of the species.

In conclusion, although we do not
believe that the species is currently in
danger of extinction now, we believe it
is likely that it will become endangered
throughout its range in the foreseeable
future. Therefore, for the reasons
discussed above, we determine that the
Heinroth’s shearwater meets the
definition of a threatened species
throughout all of its range under the
Act.
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Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, requirements for Federal
protection, and prohibitions against
certain practices. Recognition through
listing results in public awareness, and
encourages and results in conservation
actions by Federal and State
governments, private agencies and
groups, and individuals.

Section 7(a) of the Act, as amended,
and as implemented by regulations at 50
CFR part 402, requires Federal agencies
to evaluate their actions within the
United States or on the high seas with
respect to any species that is proposed
or listed as endangered or threatened,
and with respect to its critical habitat,
if any is being designated. However,
given that the Galapagos petrel and
Heinroth’s shearwater are not native to
the United States, we are not
designating critical habitat in this final
rule.

Section 8(a) of the Act authorizes the
provision of limited financial assistance
for the development and management of
programs that the Secretary of the
Interior determines to be necessary or
useful for the conservation of
endangered and threatened species in
foreign countries. Sections 8(b) and 8(c)
of the Act authorize the Secretary to
encourage conservation programs for
foreign endangered species and to
provide assistance for such programs in
the form of personnel and the training
of personnel.

The Act and its implementing
regulations set forth a series of general

petrel, and Heinroth’s shearwater. These
prohibitions, under 50 CFR 17.21 and
17.31, in part, make it illegal for any
person subject to the jurisdiction of the
United States to “take” (take includes:
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, collect, or to
attempt any of these) within the United
States or upon the high seas; import or
export; deliver, receive, carry, transport,
or ship in interstate or foreign
commerce in the course of commercial
activity; or sell or offer for sale in
interstate or foreign commerce any
endangered or threatened wildlife
species. It also is illegal to possess, sell,
deliver, carry, transport, or ship any
such wildlife that has been taken in
violation of the Act. Certain exceptions
apply to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife species under certain
circumstances. Regulations governing
permits for threatened species are
codified at 50 CFR 17.32.

Required Determinations
National Environmental Policy Act

We have determined that
Environmental Assessments and
Environmental Impact Statements, as
defined under the authority of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), need not
be prepared in connection with
regulations adopted under section 4(a)
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Public Law
99-625, 100 Stat. 3500; unless otherwise
noted.

m 2. Amend § 17.11(h) by adding new
entries for “Petrel, Galapagos” and
‘“Shearwater, Heinroth’s”” in
alphabetical order under BIRDS to the
List of Endangered and Threatened
Wildlife as follows:

prohibitions and exceptions that apply ~ ©f the Act. A notice outlining our §17.11 Endangered and threatened
to all endangered and threatened reasons for this determination was wildlife.
wildlife. As such, these prohibitions published in the Federal Register on * * * * *
would be applicable to the Galapagos October 25, 1983 (48 FR 49244). (h) * * *
Species Vertebrate
population
P here en- When Critical Special
Historic range w Status : h
P dangered listed habitat rules
Common name Scientific name or threat-
ened
BIRDS
Petrel, Galapagos ............ Pterodroma phaeopygia .. Pacific Ocean—Ecuador Entire T 766 NA NA
(Galapagos Islands).
Shearwater, Heinroth’s .... Puffinus heinrothi ............. Pacific Ocean—Papua Entire T 766 NA NA
New Guinea (Bougain-
ville Island), Solomon
Islands (Kolom-bangara
and Rendova).
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Dated: December 28, 2009.
Robyn Thorson,
Director, Fish and Wildlife Service.
[FR Doc. E9-31308 Filed 1-4—10; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
[Docket No. 0906221072-91425-02]
RIN 0648-AX95

Atlantic Highly Migratory Species;
Atlantic Commercial Shark
Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; fishing season
notification.

SUMMARY: This final rule establishes the
annual quotas and opening dates for the
2010 fishing season for sandbar sharks,
non-sandbar large coastal sharks (LCS),
small coastal sharks (SCS), and pelagic
sharks based on any over- and/or
underharvests experienced during the
2008 and 2009 Atlantic commercial
shark fishing seasons. NMFS needs to
take this action to establish the 2010
adjusted fishing quotas and to open the
commercial fishing seasons for the
Atlantic sandbar shark, non-sandbar
LCS, SCS, and pelagic shark fishery
based on over- and underharvests from
the 2009 fishing season. This action is
expected to affect commercial shark
fishermen in the Atlantic and Gulf of
Mexico regions.

DATES: The 2010 Atlantic commercial
shark fishing season for the shark
research, blue sharks, porbeagle sharks,
and pelagic sharks (other than porbeagle
and blue sharks) in the northwestern
Atlantic Ocean, including the Gulf of
Mexico and the Caribbean Sea, will
open on January 5, 2010. The non-
sandbar LCS in the Gulf of Mexico
region will open on February 4, 2010.
NMFS will keep the SCS fishery closed
until the effective date of the final rule
for Amendment 3. NMFS will open the
non-sandbar LCS fishery in the Atlantic
region on July 15, 2010. The 2009
Atlantic commercial shark fishing
season and quotas are provided in Table
1 under SUPPLEMENTARY INFORMATION.
ADDRESSES: Highly Migratory Species
Management Division, 1315 East-West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Karyl Brewster-Geisz or Guy DuBeck by
phone: 301-713-2347, or by fax: 301—
713-1917.

SUPPLEMENTARY INFORMATION:

Background

The Atlantic shark fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). The 2006 Consolidated Highly
Migratory Species (HMS) Fishery
Management Plan (FMP) and its
amendments under the Magnuson-
Stevens Act are implemented via
regulations at 50 CFR part 635.

On October 28, 2009, NMFS
published a proposed rule (74 FR
55526) announcing the fishing season
for 2010 and the 2010 proposed quotas
based on shark landings information as
of September 15, 2009. The proposed
rule contained details regarding the
alternatives considered and a brief
summary of the recent management
history. Those details are not repeated
here. Several comments from the public
were received on the proposed rule.
Those comments along with the
Agency’s responses are provided below.
This final rule serves as notification of
the 2010 fishing season and 2010
quotas, based on shark landings updates
as of October 31, 2009, pursuant to 50
CFR 635.27(b)(1)(vii). This action does
not change the annual base and adjusted
base annual commercial quotas as
established under Amendment 2 to the
2006 Consolidated HMS FMP and its
June 24, 2008 final rule (73 FR 35778,
corrected at 73 FR 40658, July 15, 2008).
Any such changes would be performed
through an amendment. Rather, this
action adjusts the commercial quotas
based on overharvests in 2008 and 2009.

Response to Comments

During the proposed rule stage, NMFS
received over a dozen written comments
from fishermen, dealers, environmental
groups, and other interested parties.
NMEFS also heard numerous comments
from the fishermen and dealers who
attended the three public hearings. The
significant comments on the October 28,
2009, proposed rule (74 FR 55526)
received during the public comment
period are summarized below, together
with NMFS responses.

SCS Alternatives

Comment 1: NMFS received many
comments supporting alternative A1,
the no action alternative. Commenters
stated that since the current SCS quota
of 454 metric tons (mt) dressed weight
(dw) has not been taken and is still
available, NMFS should open the

fishery on or about January 1.
Commenters also felt that the SCS quota
should not be reduced because they
believe that blacknose shark data is not
based on the best available science and
because NMFS did not consider the
Turtle Excluder Devices (TEDs) or the
reduction in shrimp effort from Maine
to Texas in the stock assessment.

Response: NMFS is currently in the
proposed rule stage of Amendment 3 to
the Consolidated Highly Migratory
Species (HMS) Fishery Management
Plan (FMP) (73 FR 36392, July 24, 2009).
Amendment 3 considered, among other
things, measures that would
significantly reduce the non-blacknose
SCS and blacknose shark quotas in
order to rebuild blacknose shark stocks
and prevent overfishing of blacknose
sharks. Amendment 3 would also
establish annual catch limits (ACLs) and
accountability measures (AMs), which
must be set at levels consistent with the
plan for ending overfishing and
rebuilding blacknose sharks. NMFS will
not select final alternatives for
implementation until it finalizes the
Environmental Impact Statement (FEIS)
for Amendment 3, prepares a Record of
Decision (ROD) and publishes a final
rule implementing the amendment.
Should NMFS select the preferred
alternatives to reduce quotas for
blacknose and non-blacknose SCS under
proposed Amendment 3 there may be
no non-blacknose SCS and/or blacknose
shark quotas available, if NMFS opened
the SCS fishery on or about January 1,
depending on the level of harvest
occurring prior to selection and
implementation of Amendment 3. Any
subsequent overharvest of potential
reduced blacknose and non-blacknose
SCS quotas that may be implemented
under Amendment 3 would lower
quotas for the 2011 fishing season.
Additionally, under the Magnuson-
Stevens Act, any fishery that was
declared to be overfished by 2009 must
establish a mechanism for specifying
ACLs and establish ACLs and AMs
effective for the 2010 fishing season.
Delaying the 2010 SCS fishing season
would allow the SCS fishing to open
under the potentially reduced quotas
implemented in Amendment 3
consistent with ACLs.

NMFS used the best available science
and a rigorous Southeast Data
Assessment and Review (SEDAR) stock
assessment process to make the
determination that blacknose sharks are
overfished with overfishing occurring.
The independent review panel
determined that the data used in the
SCS stock assessment were considered
the best available at the time. They also
determined that appropriate standard



Federal Register/Vol. 75, No. 2/Tuesday, January 5, 2010/Rules and Regulations

251

assessment methods based on general
production models and on age-
structured modeling were used to derive
management benchmarks given the data
available. Therefore, NMFS believes that
the 2007 SCS stock assessment
represents the best available science
consistent with National Standard 2 of
the MSA, 16 U.S.C. 1851(a)(2). The next
blacknose shark stock assessment is
scheduled for 2010, and NMFS will re-
visit shrimp bycatch and effort along
with SCS quotas, as appropriate, once
the assessment is complete.

Comment 2: The North Carolina
Division of Marine Fisheries (NCDMF)
supports alternative A2 only if NMFS
plans on implementing a small SCS
quota (56.9 mt) from Amendment 3. If
a larger SCS quota is implemented, then
NCDMF supports Al.

Response: NMFS is currently
reviewing all the comments received on
draft Amendment 3, the Draft
Environmental Impact Statement (DEIS)
and proposed implementing regulations.
Based on public comment and resulting
analyses, it is possible that the proposed
quotas in Amendment 3 could change.
NMFS expects to implement
Amendment 3 in mid- to late spring.
Thus, NMFS would not know which
blacknose shark quota will be finalized
before the 2010 shark specifications,
which need to be implemented in early
January to start the 2010 shark fishing
season. Additionally, as described
above, under the Magnuson-Stevens
Act, any fishery that was declared to be
overfished by 2009 must have ACLs
implemented by the 2010 fishing
season. Delaying the 2010 SCS fishing
season would allow the SCS fishing to
open under the new quotas for ending
overfishing and rebuilding blacknose
sharks and consistent with the ACLs
implemented in Amendment 3.

Non-Sandbar LCS Alternatives

Comment 3: Florida fishermen and
related industries did not support a July
15 opening for the non-sandbar LCS
fishery in the Atlantic region since those
fishermen do not have other fisheries to
fish early in the year, unlike fishermen
in the mid- and north Atlantic. These
commenters supported the no action
alternative (B1). These commenters felt
that there are more shark fishermen in
Florida and that NMFS should not give
preference to other states. These
commenters also felt that a delay would
not provide an equal opportunity for
Florida fishermen to harvest the quota,
since the sharks migrate north or into
state waters in July. North Carolina
fishermen, NCDMF, and ASMFC
supported the July 15 opening
(alternative B2) because it offers mid-

and north Atlantic fishermen an
opportunity to harvest the quota, which
these fishermen could not do in 2009.

Response: In the Atlantic region, the
non-sandbar LCS fishery closed on July
1 (74 FR 30479, June 26, 2009), which
did not allow fishery participants in the
North Atlantic to have a fishing season
as the quota was taken before the sharks
moved northward into their waters.
Assuming fishing effort remains the
same in 2010 as in 2009, given the
reduced 2010 non-sandbar LCS quota in
the Atlantic region because of the
overharvest in 2009, fishermen in the
North Atlantic would most likely not
have a non-sandbar LCS fishery in 2010
if it again opens on January 1.

During the comment period on
Amendment 2 to the Consolidated HMS
FMP, NMFS received comments from
the Atlantic States Marine Fisheries
Commission (ASMFC) and the State of
Florida stating that NMFS should open
the non-sandbar LCS fishery season in
July instead of January 1, in order to
provide an equal opportunity to harvest
the quota for all fishermen in the
Atlantic region. They stated that this
July opening would allow the season to
be open when sharks are present in all
areas and to prevent fishing mortality
during shark pupping season. NMFS
believes that delaying the non-sandbar
LCS fishery in the Atlantic region would
allow the mid- and north Atlantic
fishermen an opportunity to fully
participate in the LCS fishery in 2010.
The fishermen in these regions did not
have that opportunity in 2009 due to the
federal mid-Atlantic shark closure off
North Carolina, various new state water
closures, and the lack of sharks because
the sharks had not yet migrated
northward by the time the fishery was
closed. Florida and south Atlantic
fishermen harvested the majority of the
non-sandbar LCS quota in 2009. While
sharks may not be as plentiful in the
south Atlantic area in July as they are
in January, historical landings indicate
that fishermen in that area still have
opportunities to catch sharks in July.
Additionally, assuming the fishery
remains open for most of the remainder
of the year, fishermen in the south
Atlantic area, unlike fishermen in the
mid- and north Atlantic areas, would
continue to have an opportunity to fish
for sharks later in the year as the sharks
migrate south into warmer waters.

However, NMFS recognizes that the
delay may have negative impacts on
fishermen in the south Atlantic area that
may not be felt by fishermen in other
areas. As such, NMFS is currently
exploring causes of last year’s early
closures of the non-sandbar LCS
fisheries and may take additional

measures in a future rulemaking to help
ensure the non-sandbar LCS shark
seasons continue year-round while
continuing to ensure that all fishermen
in all regions have an equal opportunity
to harvest the quota.

Comment 4: Fishermen and related
industries in all areas affected by this
rule disagreed with the proposed non-
sandbar LCS delay in the Gulf of Mexico
region (alternative B3). Reasons stated
by the commenters in support of
opening on or about January 1,
included: increased economic stability
for Gulf of Mexico fishermen, increased
market prices for all fishermen with a
split season, increased safety, increased
food quality as they would not be
unpacking fish in warm weather, and
equal fishing opportunities.

Response: NMFS agrees with the
comments regarding the proposed delay
in opening the non-sandbar LCS fishery
in the Gulf of Mexico. Based on the
concerns and comments from Gulf of
Mexico fishermen, NMFS changed the
preferred alternative to B2, which
would open the non-sandbar LCS
fishery in the Gulf of Mexico region
upon the effective date of the 2010 shark
specifications. While NMFS thought the
state water closures disadvantaged
Louisiana fishermen in 2009, Louisiana
fishermen did not express concern over
the state water closure during the shark
fishing season. Indeed, Louisiana
reported significant landings for the
2009 non-sandbar LCS fishery from
January until April.

Comment 5: Some fishermen
expressed a concern that the shark meat
will spoil during fishing trips if there is
a July opening. The commenters noted
that many fishermen do not have
coolers on their small boats.

Response: The Food and Drug
Administration (FDA) published
regulations (December 18, 1995; 60 FR
65092) that mandate the application of
the Hazard Analysis Critical Control
Point (HACCP) principles to ensure the
safe and sanitary processing of seafood
products. Although these regulations do
not apply to fishing vessels or
transporters, the processors of domestic
seafood must take responsibility for the
incoming product. Dealers should
consult the FDA Center for Food Safety
and Applied Nutrition Fish and
Fisheries Products Hazards and Controls
Guidance, for further information.

General Comments

Comment 6: NMFS received many
comments requesting that NMFS
manage the shark fisheries as it had
before Amendment 2. For example,
some commenters requested splitting
the quota by region and by season in
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order to keep the market viable, achieve
equitable fishing opportunities among
all participants, and protect pupping
females. NMFS also received comments
to increase the trip limit back to 4,000
Ib dw to decrease the volume of dead
discarded sharks.

Response: NMFS continually reviews
the management practices in HMS
fisheries to improve the manageability
of the fishery while also meeting the
requirements of the Magnuson-Stevens
Act, the National Standard Guidelines,
and the 2006 Consolidated HMS FMP
and its amendments. NMFS will
examine these commenters’ proposals
and related specific issues and may
propose them in future actions, if
appropriate.

Comment 7: NMFS received a
comment regarding the early closure of
the LCS fishery in 2009. The commenter
suggested that total allowable catch
(TAC) is lower than maximum
sustainable yield (MSY) and that is why
the quotas are being caught with less
effort.

Response: The 2005/2006 LCS
complex, blacktip and sandbar shark
stock assessments represent the best
available science for the establishing the
TAC in the LCS fishery. This stock
assessment found that the status of
sandbar sharks is overfished with
overfishing occurring, the status of
blacktip sharks in the Atlantic region is
unknown, and the status of blacktip
sharks in the Gulf of Mexico region is
healthy. Furthermore, the stock
assessment provided a TAC for sandbar
sharks that would have a 70 percent
chance of rebuilding sandbar sharks by
the year 2070 and that was substantially
lower than the previous landings of
sandbar sharks. As described in
Amendment 2 to the Consolidated HMS
FMP, NMFS split this TAC to provide
for dead discards from commercial and
recreational fishermen and a
commercial quota, which is used in the
shark research fishery. NMFS also
needed to balance the amount of
sandbar sharks that would be caught
when fishing for other LCS in this
multi-species fishery. Additionally,
because of the “unknown” status of
blacktip sharks in the Atlantic, NMFS
aimed to not increase the blacktip shark
landings. For these and other reasons, as
described in Amendment 2, NMFS
established the resulting quotas for the
sandbar and non-sandbar LCS fisheries.
These quotas are designed to rebuild
sandbar, dusky and porbeagle sharks
while providing an opportunity for the
sustainable harvest of blacktip sharks
and other sharks in the LCS complex.
As described in both Amendment 2 and
draft Amendment 3, for sharks in

general, NMFS considers the TAC to be
equivalent to the annual catch limit
(ACL) required in the Magnuson-
Stevens Act and described in the
guidelines to National Standard 1 (50
CFR 600.310). Also, as described in both
Amendment 2 and draft Amendment 3,
because the commercial landings quotas
are only a portion of both the TAC (or
ACL) and the MSY, these quotas are
intentionally lower than both the TAC
(or ACL) and the MSY provided in the
2006/2007 stock assessment. Thus,
NMFS does not believe that the quota
was taken early in 2009 just because the
quotas are set below the TAC and MSY.

Comment 8: NMFS should stop all
shark fishing.

Response: The purpose of this
rulemaking is to adjust quotas based on
over- and underharvests from the
previous year and opening dates for the
2010 shark season. The final rule is not
reanalyzing the overall management
measures for sharks, which was done in
Amendment 2 to the Consolidated HMS
FMP. Accordingly, this comment is
outside the scope of this rulemaking.

Comment 9: NMFS received
comments from environmental
constituents regarding the quotas of
certain overfished species. Commenters
indicated that the 2010 quota proposed
for porbeagle sharks was actually a
quota increase from 1.4 mt to 1.5 mt,
despite the fact that NMFS has no
justification for apparently increasing
the quota for a species that is so
substantially reduced that fishermen
were unable to land the 2009 quota.
NMF'S does not list mako sharks among
species that are overfished with
overfishing occurring, even though the
findings by NMFS state that shortfin
mako sharks are subjected to overfishing
and approaching an overfished
condition.

Response: The stocks and status of the
porbeagle and shortfin mako sharks are
closely monitored by NMFS to ensure
the quotas are not exceeded. As a result
of the 2005 Canadian stock assessment
for the North Atlantic porbeagle shark,
NMEF'S has determined that porbeagle
sharks are overfished, but overfishing is
not occurring. While the United States
is not responsible for a large proportion
of the porbeagle sharks landed in the
Northwest Atlantic, NMFS established a
total allowable catch (TAC) for
porbeagle sharks of 11.3 mt dw. From
this TAC, NMFS established a
commercial quota of 1.7 mt dw. The
quota finalized in this rule of 1.5 mt dw
is lower than the baseline quota due to
an overharvest of porbeagle sharks in
2008 that occurred after the 2009 quotas
had been finalized. NMFS understands
this is an increase from 2009, but the

2010 commercial quota is still below the
1.7 mt dw commercial baseline quota
for porbeagle sharks. Currently, NMFS
is in the draft stage for Amendment 3
and has published a proposed
implementing rule, which includes
measures to end overfishing of shortfin
mako sharks on an international level.
Based on the 2008 SCRS stock
assessment on the North Atlantic
shortfin mako shark population, NMFS
determined that the species in the U.S.
is experiencing overfishing and
approaching an overfished status. Since
U.S. commercial harvest of Atlantic
shortfin mako sharks has historically
been less than ten percent of the total
international landings, domestic
reductions of shortfin mako shark
mortality alone would not end
overfishing of the entire North Atlantic
stock. Therefore, NMFS believes that
ending overfishing and preventing an
overfished status would be better
accomplished through international
efforts where other countries that have
large takes of shortfin mako sharks
could participate in mortality reduction
discussions.

Comment 10: Some commenters did
not agree with the idea that the shark
quota should last year-round. They
asked which other fisheries are year-
round fisheries and why does the shark
fishery have to be open year-round.

Response: The HMS fisheries that are
open year-round are pelagic sharks,
swordfish, and ‘BAYS’ tunas (bigeye,
albacore, yellowfin, and skipjack). The
intent of Amendment 2 was to have a
single year-round non-sandbar LCS
shark season. The January 1 opening
date could overlap with open seasons
for other BLL and gillnet fisheries, and
also provides fishermen a full calendar
year to harvest available quota. NMFS
believes that having a commercial
season that opens January 1 and remains
open most of the year, until 80-percent
of the quota is achieved, would prevent
fishermen from engaging in derby
fishing and reduce resulting safety
concerns. Furthermore, NMFS has heard
comments for many years that
fishermen and dealers cannot build a
market for shark meat because the
fishery is not open long enough (many
dealers do not accept any shark meat
after the LCS fishery is closed) and is
unstable. Having the fishery open most
of the year should alleviate the concerns
and could increase the marketability of
shark. Also, during many public
hearings this year, NMFS has heard
from HMS fishermen that any amount of
fish coming in is helpful given the
current economic situation in the
country. Having the shark fishery open
year round, even at incidental levels,
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could benefit fishermen who are
financially struggling and do not have
other opportunities to fish.

Comment 11: Commenters stated that
the fishery needs to be declared a
disaster because that is the only way to
get compensation.

Response: Section 312(a) of the
Magnuson-Stevens Act provides the
mechanism through which a fishery
resource disaster may be declared. It
states: ““At the discretion of the
Secretary or at the request of the
Governor of an affected State or a
fishing community, the Secretary shall
determine whether there is a
commercial fishery failure due to a
fishery resource disaster as a result of
natural causes, man-made causes
beyond the control of fishery managers
to mitigate through conservation and
management measures, including
regulatory restrictions (including those
imposed as a result of judicial action)
imposed to protect human health or the
marine environment, or undetermined
causes.” Any issues related to this
disaster declaration process are outside
the scope of this rulemaking and would
be handled through separate agency
processes.

Comment 12: NMFS needs to
implement individual fishing quotas
(IFQs) in every fishery.

Response: While NMFS agrees that
IFQs may be beneficial in many
fisheries, it would take NMFS several
years to implement an IFQ system for
the shark fishery. NMFS would need to
work with all stakeholders to devise the
best allocation scheme possible, which
would take considerable time. However,
as described in the advance notice of
proposed rulemaking (ANPR) published
in (74 FR 26174, June 1, 2009), NMFS

is considering changes in the permitting
system for HMS, including sharks.

Changes From the Proposed Rule

NMEFS is changing the preferred
alternative for the non-sandbar LCS
fishery from the proposed rule based on
public comment. In the proposed rule,
the preferred alternative was alternative
B3, which would open the non-sandbar
LCS in the Atlantic and Gulf of Mexico
regions on July 15. The preferred
alternative in the final rule would be
alternative B2, which would open the
non-sandbar LCS fishery in the Atlantic
region on July 15 and open the non-
sandbar LCS fishery in the Gulf of
Mexico region upon the effective date of
the final rule. NMFS received public
comment from fishermen and dealers in
all regions indicating that a delay in the
start of the shark fishing season in the
Gulf of Mexico would be detrimental to
the fishermen. Comments stated that
fishermen in the Gulf of Mexico would
not be able to fish for anything else in
the area, since other fisheries are closed
in January. Also, shark dealers indicated
that they would ideally prefer shipping
shark products in January, along with
any other fish products, to other markets
for economic reasons. Commenters also
noted that a split opening for the Gulf
of Mexico and Atlantic regions would
not cause a market glut of shark
products and the fishermen might
receive better prices for the products in
2010. In the proposed rule, NMFS
believed that the state water closure in
Louisiana would affect the distribution
of the non-sandbar LCS quota in the
region. This was not the case in 2009.
Louisiana reported significant landings
for the 2009 non-sandbar LCS fishery
from January until April. As result of

the comments received by the agency
and the factors discussed, NMFS chose
to change the preferred alternative from
B3 to B2.

At the time the proposed rule
published, shark landings updates
(through September 15, 2009) indicated
that the commercial Atlantic shark
quota had been exceeded by 13 mt dw
during the 2009 commercial shark
fishing season. Since then, additional
landings have been reported which have
the effect of reducing the proposed
quota by a total of 18.1 mt dw. As stated
in the proposed rule, NMFS is adjusting
the quota accordingly. Specifically,
based on reports received by October 31,
2009, 205.9 mt dw of non-sandbar LCS
in the Atlantic region were landed,
which exceeds the 187.8 mt dw
(414,024 Ib dw) annual base quota by
18.1 mt dw. Therefore, the 2010 annual
commercial non-sandbar LCS in the
Atlantic region quota will be reduced by
this amount to account for this
overharvest (187.8 mt dw annual base
quota —205.9 mt dw of 2009 landings
= —18.1 mt dw overharvest). The 2010
adjusted annual commercial non-
sandbar LCS in the Atlantic region
quota will be 169.7 mt dw (374,121 1b
dw) (187.8 mt dw annual base quota
—18.1 mt dw 2008 overage = 169.7 mt
dw 2010 adjusted annual quota).

2010 Annual Quotas

This final rule adjusts the commercial
quotas due to overharvests in 2008 and
2009. The 2010 annual quotas by
species and species group are
summarized in Table 1. All dealer
reports that are received by NMFS after
October 31, 2009, were used to adjust
the 2011 quotas, as appropriate.

TABLE 1—2010 ANNUAL QUOTAS AND OPENING DATES FOR NON-SANDBAR LCS AND SANDBAR SHARKS. ALL QUOTAS
AND LANDINGS ARE DRESSED WEIGHT (DW), IN METRIC TONS (MT), UNLESS SPECIFIED OTHERWISE

2009 Preéimigary overh 5 20A10 | 2010 s )
Species group Region AnnuaAquota Iandoiggs1 ver(Ca)rvest aaiotgg‘“a Fin(zg _q(L;J)ota easccj)gtgsp:?nlng
(B) (D)

Non-Sandbar Gulf of Mexico .. | 390.5 (860,896 | 319.2 (703,784 | ....ccceeceenene 390.5 (860,896 | 390.5 (860,896 | February 4,
Large Coastal Ib dw). Ib dw). Ib dw). Ib dw). 2010.
Sharks.

Atlantic ............. 187.8 (414,024 | 205.9 (453,988 18.1 | 187.8 (414,024 169.7 (374,121 July 15, 2010.
Ib dw). Ib dw). Ib dw). Ib dw).

Non-Sandbar No regional 37.5(82,6731b |37 (81,5721b | i, 37.5 (82,673 1b | 37.5(82,6731b | January 5,
LCS Research quotas. dw). dw). dw). dw). 2010.
Quota.

Sandbar Re- | . 87.9 (193,784 Ib | 79.9 (176,058 Ib | .....ceeveeennnnen. 87.9 (193,784 Ib | 87.9 (193,784 Ib | January 5,
search Quota. dw). dw). dw). dw). 2010.

Small Coastal | .ocoovirciiiirieene 454 (1,000,888 | 235.8 (519,754 | ..ccevvrvennne 454 (1,000,888 | 454 (1,000,888 | On or about
Sharks 4. Ib dw). Ib dw). Ib dw). Ib dw). April 30,

2010.

Blue Sharks ...... | «cvriiiiieiee 273 (601,856 b | 2.2 (4,793 1b | cooiriie 273 (601,856 Ib | 273 (601,856 Ib | January 5,

dw). dw). dw). dw). 2010.

Porbeagle | . 1.4 (3,086 Ib 0.8 (1,733 Ib 50.2 | 1.7 (3,748 Ib 1.5 (3,307 Ib January 5,

Sharks. dw). dw). dw). dw). 2010.
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TABLE 1—2010 ANNUAL QUOTAS AND OPENING DATES FOR NON-SANDBAR LCS AND SANDBAR SHARKS. ALL QUOTAS
AND LANDINGS ARE DRESSED WEIGHT (DW), IN METRIC TONS (MT), UNLESS SPECIFIED OTHERWISE—Continued

2009 Preliminary 2010 2010 )
Species group Region AnnuaAquota |an2d?ﬁgs1 Over(%a)rvest Bazi?tggual Finzl-l:; q(L;JOta Seasccj)gtgspgnlng
(B) (D) (B-0)

Pelagic Sharks | ...ccoooiiiiiiiieenne 488 (1,075,856 86.4 (190,532 b | ..cceveviieeenes 488 (1,075,856 488 (1,075,856 | January 5,
Other Than b dw). dw). b dw). b dw). 2010.
Porbeagle or
Blue.

1Landings are from January 23, 2009, until October 31, 2009, and are subject to change.
22010 annual base quotas for sandbar and non-sandbar LCS are the annual adjusted base quotas that are effective from July 24, 2008, until
December 31, 2012 (50 CFR 635.27(b)(1)(iii) and (iv)).
3The opening dates for the shark research, blue sharks, porbeagle sharks, pelagic sharks other than porbegle or blue fisheries, and non-sand-
bar LCS in the Gulf of Mexico region is dependent upon the publication date of this final rule. The on or about April 30 proposed opening date
for SCS is dependent on the effective date for the final rule implementing Amendment 3. The non-sandbar LCS fishery in the Atlantic region will

open on July 15, 2010.

4The quota in the table is based on current SCS quota regulations. NMFS is in the draft amendment and proposed rule stage of Amendment 3
to the Consolidated HMS FMP that proposes new non-blacknose SCS and blacknose shark quotas starting in the 2010 SCS fishing season.

5NMFS intends to adjust the 2010 quota for porbeagle sharks to account for the 0.2 mt dw overharvest that happened in 2008 after the 0.3 mt
dw overharvest was accounted for in the final rule establishing the 2009 quota.

1. 2010 Quotas for Non-Sandbar LCS
and Sandbar Sharks Within the Shark
Research Fishery

Since no overharvests of the non-
sandbar LCS and sandbar shark quotas
within the shark research fishery
occurred during the 2009 fishing year,
pursuant to Amendment 2 to the 2006
Consolidated HMS FMP, the 2010
adjusted base annual quotas within the
shark research fishery will be 37.5 mt
dw (82,673 Ib dw) for non-sandbar LCS
and 87.9 mt dw (193,784 1b dw) for
sandbar sharks.

2. 2010 Quotas for the Non-Sandbar
LCS in the Gulf of Mexico Region

Since no overharvests of the non-
sandbar LCS quota for the Gulf of
Mexico region occurred during the 2009
fishing year, pursuant to Amendment 2
to the 2006 Consolidated HMS FMP, the
2010 adjusted base annual quota for
non-sandbar LCS in the Gulf of Mexico
region will be 390.5 mt dw (860,896 1b
dw).

3. 2010 Quotas for the Non-Sandbar
LCS in the Atlantic Region

Since an overharvest of 18.1 mt dw
for the non-sandbar LCS quota for the
Atlantic region occurred during the
2009 fishing year, pursuant to
Amendment 2 to the 2006 Consolidated
HMS FMP, the 2010 adjusted base
annual quota for non-sandbar LCS in the
Atlantic region will be 169.7 mt dw
(374,121 Ib dw).

4. 2010 Quotas for SCS and Pelagic
Sharks

Since no overharvests of small coastal
sharks, blue sharks, and pelagic sharks
other than porbeagle or blue sharks
occurred during the 2009 fishing year,
pursuant to Amendment 2 to the 2006

Consolidated HMS FMP, the 2010
annual base quotas for small coastal
sharks, blue sharks, and pelagic sharks
other than porbeagle or blue sharks will
be 454 mt dw (1,000,888 1b dw), 273 mt
dw (601,856 1b dw), and 488 mt dw
(1,075,856 lb dw), respectively. This
final rule would not change the overall
annual commercial quotas for porbeagle
sharks and SCS. However, NMFS has
proposed changes to the SCS quota in
Amendment 3 (73 FR 36392, July 24,
2009). The quotas established by the
preferred alternative in Amendment 3
would, if selected, supersede the quotas
established in this rule. The change for
the 2010 porbeagle shark quota, which
accounts for the additional overharvest
experienced during the 2008 fishing
season, would be 1.5 mt dw (3,307 1b
dw).

As of December 31, 2008, the final
reported landings of porbeagle sharks
were 2.2 mt dw (4,471 1b dw) (127
percent of the 2008 1.7 mt dw (3,748 lb
dw) annual base quota). In the final rule
establishing the 2009 quotas (73 FR
79005, December 29, 2008), NMFS
accounted for an overharvest of
porbeagle sharks of 0.3 mt dw (601 lb
dw). That final rule used data that was
reported as of November 15, 2008.
Between that date and December 31,
2008, an additional 0.2 mt dw was
reported landed. As such, this
additional overharvest of 0.2 mt dw (441
Ib dw) is proposed to be deducted from
the 2010 porbeagle shark quota. Per 50
CFR 635.27(b)(1)(vii)(A), if the available
quota is exceeded in any fishing season,
NMFS will deduct an amount
equivalent to the overharvest(s) from the
following fishing season or, depending
on the level of overharvest(s), NMFS
may deduct an amount equivalent to the
overharvest(s) spread over a number of

subsequent fishing seasons to a
maximum of five years. Given that the
additional small overharvest of 0.2 mt
dw (441 1b dw) was not accounted for
in the 2009 quota (12 percent of the
annual base porbeagle quota), NMFS
will deduct the additional 2008
overharvest from the 2010 annual base
commercial porbeagle quota. The 2010
adjusted annual commercial porbeagle
quota would be 1.5 mt dw (3,307 1b dw)
(1.7 mt dw annual base quota—0.2 mt
dw 2008 overage = 1.5 mt dw 2010
adjusted annual quota).

Fishing Season Notification for the 2010
Atlantic Commercial Shark Fishing
Season

The 2010 Atlantic commercial shark
fishing season for the shark research,
blue sharks, porbeagle sharks, and
pelagic sharks (other than porbeagle and
blue sharks) in the northwestern
Atlantic Ocean, including the Gulf of
Mexico and the Caribbean Sea, will
open on January 5, 2010. The non-
sandbar LCS in the Gulf of Mexico
region will open on February 4, 2010.
NMFS will have different opening dates
for the SCS and the Atlantic region non-
sandbar LCS seasons. NMFS will keep
the SCS fishery closed until the effective
date of the final rule for Amendment 3.
NMFS will open the non-sandbar LCS
fishery in the Atlantic region on July 15,
2010.

All of the shark fisheries will remain
open until December 31, 2010, unless
NMFS determines that the fishing
season landings for sandbar shark, non-
sandbar LCS, blacknose, non-blacknose
SCS, blue sharks, porbeagle sharks, or
pelagic sharks (other than porbeagle or
blue sharks) has reached, or is projected
to reach, 80 percent of the available
quota. At that time, consistent with 50
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CFR 635.27(b)(1), NMFS will file for
publication with the Office of the
Federal Register a notice of closure for
that shark species group and/or region
that will be effective no fewer than 5
days from date of filing. From the
effective date and time of the closure
until NMFS announces, via a notice in
the Federal Register, that additional
quota, if any, is available, the fishery for
the shark species group and, for non-
sandbar LCS, region will remain closed,
even across fishing years, consistent
with 50 CFR 635.28(b)(2).

Classification

NMEF'S has determined that this action
is consistent with the Magnuson-
Stevens Act, including the national
standards, and other applicable law.

Pursuant to 5 U.S.C. 553(d)(3), the
Assistant Administrator for Fisheries
has determined that good cause exists to
waive the 30-day delay in effective date
for the pelagic shark and shark research
fisheries as such a delay would be
contrary to the public interest.
Providing a 30-day delay in
effectiveness for the opening of the
pelagic shark and shark research
fisheries would be contrary to the public
interest due to the negative economic
impact on fishermen and on the fishery
resource, and the diminished
opportunity for collection of scientific
data needed to manage the fisheries. In
the case of the pelagic shark fishery
(which includes blue, shortfin mako,
porbeagle, common thresher, and
oceanic whitetip sharks), this fishery is
conducted as a bycatch fishery by those
fishermen targeting other species such
as swordfish, yellowfin tuna, and bigeye
tuna. This incidental fishery continues
throughout the year with no closure
date anticipated in the FMP. Providing
a 30-day delay in effectiveness would
break the continuity of this fishery,
forcing the fishermen to discard, dead or
alive, any pelagic sharks that are caught.
Such discards would not be counted
against the commercial quota. Such a
break in continuity occurred in 2009
when the shark fishery did not open
until January 23 (73 FR 79005,
December 24, 2008). In 2009, NMFS did
not propose a good cause waiver and
subsequently received concerns from
pelagic fishermen, dealers, and other
interested parties stating that the delay
in the fishery caused economic loss and
waste from the fish that were discarded
dead rather than being landed.

For the 2010 fishing season, NMFS
intended to complete this action in time
for the fishery to open January 1, 2010,
as appropriate, with no delay. However,
due to the unexpectedly short LCS
season in 2009 and the subsequent

public comments (particularly those
received during the HMS Advisory
Panel meeting in September 2009) that
requested NMFS to address the issues
with the LCS season, NMFS determined
it was necessary to consider alternatives
regarding the LCS season in this action.
During that time, NMFS also
determined it was necessary to consider
alternatives regarding SCS and ACLs.
The analyses required for those
alternatives, the need to collect public
comment on those alternatives, and
consideration of the public comments
caused a delay in implementation of
this action.

Porbeagle sharks have a limited quota
that is closely monitored to ensure it is
not exceeded. Under the rebuilding plan
for porbeagle sharks, NMFS established
a total allowable catch (TAC) of 11.3 mt
dw based on current commercial
landings of 1.7 mt dw, current
commercial discards of 9.5 mt dw, and
current recreational landings of 0.1 mt
dw. As described in previous
documents, estimating dead discards
accurately is more difficult than
accounting for landings. Landing fish,
rather than discarding them dead, helps
NMFS monitor the TAC properly in
order to rebuild the porbeagle shark.
Opening the fishery would ensure that
any mortality associated with landings
would be counted against the quota.
Additionally, blue sharks and the other
pelagic sharks are not considered
overfished and their quotas have never
been reached. Closing these fisheries
from January 1, 2010, until the effective
date of this rule could be detrimental to
our management of these species as
many of these fish would be discarded
dead. Such a delay and required
discards would also result in economic
harm to the fishermen who normally
catch and land them. A delay would
mean fishermen could not retain the
sharks caught as bycatch or sell the
shark on the market.

Regarding the shark research fishery,
NMEFS selects a small number of
fishermen to participate in the shark
research fishery each year for the
purpose of providing NMFS biological
and catch data to better manage the
Atlantic shark fisheries. All the trips
and catches in this fishery are
monitored with 100 percent observer
coverage. Specifically, the shark
research fishery allows for the collection
of fishery-dependent data for future
stock assessments, including specific
biological and other data that are
priorities for improving future stock
assessments, and allows NMFS and
commercial fishermen to conduct
cooperative research to meet the shark
research objectives for NMFS. Some of

the shark research objectives include
collecting reproductive and age data,
monitoring size distribution, and
tagging studies. The information
collected in early January could be used
in verifying data in the upcoming stock
assessment for sandbar, dusky, and
blacknose sharks in 2010, and will be
used in other future stock assessments.
While NMFS hopes to collect this data
throughout the year, delaying the
opening of the shark research fishery
would not allow NMFS the ability to
maintain the time-series of abundance
for shark species or collect vital
biological and regional data. Because of
the biology and migratory patterns of
sharks, for the data to be viable in future
stock assessments and studies, it must
be collected during the same time
periods each year. Preventing NMFS
from conducting any research trips
deemed necessary could hinder the
collection of scientific data and limit the
ability of NMFS to manage the shark
fisheries, which would be contrary to
the public good.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

In compliance with section 603 of the
Regulatory Flexibility Act (RFA), NMFS
has prepared a Final Regulatory
Flexibility Analysis (FRFA) for this final
rule to analyze the impacts of delaying
the 2010 SCS and Atlantic region non-
sandbar LCS fishing seasons and
adjustments to the non-sandbar LCS and
porbeagle quotas based on overharvests
from the previous fishing season. These
actions have already been analyzed in
Amendment 2 to the 2006 Consolidated
HMS FMP. The FRFA analyzes the
anticipated economic impacts of the
final actions and any significant
economic impacts on small entities. A
summary of the FRFA is below. The full
FRFA and analysis of social and
economic impacts are available from
NMEFS (see ADDRESSES).

In compliance with section 604(a)(1)
of the Regulatory Flexibility Act, the
purpose of this final rulemaking is,
consistent with the Magnuson-Stevens
Act, to adjust the 2010 proposed quotas
for non-sandbar LCS, sandbar sharks,
SCS, blue sharks, porbeagle sharks, or
pelagic sharks (other than porbeagle or
blue sharks) based on overharvests from
the previous fishing year. These
adjustments are being implemented
according to the regulations
implemented in the final rule for
Amendment 2 to the 2006 Consolidated
HMS FMP. Thus, NMFS would expect
few, if any, economic impacts to
fishermen other than those already
analyzed in Amendment 2 to the 2006
Consolidated HMS FMP based on the
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quota adjustments. In addition, NMFS is
delaying the 2010 non-sandbar LCS
shark fishery season in the Atlantic
regions to allow for a more equitable
distribution of the available quotas
among constituents as well as delay the
opening of the 2010 SCS fishing season
to allow for the implementation of
Amendment 3, which could implement
new blacknose and non-blacknose SCS
quotas consistent with ACLs to rebuild
the blacknose shark stock and end
overfishing of this species. While there
are direct negative economic impacts
associated with the proposed measures,
delaying the opening of the 2010 SCS,
and non-sandbar LCS fishing seasons
could ensure that North Atlantic
fishermen have access to the 2010
quotas and will allow for more equitable
access to the quotas by all fishery
participants.

Section 604(a)(2) of the Regulatory
Flexibility Act requires NMFS to
summarize significant issues raised by
the public in response to the Initial
Regulatory Flexibility Analysis (IRFA), a
summary of the NMFS’s assessment of
such issues, and a statement of any
changes made as a result of the
comments. The IRFA was done as part
of the draft EA for the 2010 Atlantic
Commercial Shark Season
Specifications. NMFS did not receive
any comments specific to the IRFA.
However, NMFS did receive comments
related to the overall economic impacts
of the proposed rule. Those comments
and NMFS’s responses to them are
mentioned above in the preamble for
this rule. Almost all of the comments
and responses relate to the economic
issues in the fishery, particularly
comments 1 through 6, 10, 11, and 12.

Section 604(a)(3) requires Federal
agencies to provide an estimate of the
number of small entities to which the
rule would apply. NMFS considers all
HMS permit holders to be small entities
because they either had average annual
receipts less than $4.0 million for fish-
harvesting, average annual receipts less
than $6.5 million for charter/party
boats, 100 or fewer employees for
wholesale dealers, or 500 or fewer
employees for seafood processors. These
are the Small Business Administration
(SBA) size standards for defining a
small versus large business entity in this
industry.

The commercial shark fishery is
comprised of fishermen who hold a
shark directed or incidental limited
access permits (LAP) and the related
industries including processors, bait
houses, and equipment suppliers, all of
which NMFS considers to be small
entities according to the size standards
set by the SBA. The final rule would

apply to the approximately 223 directed
commercial shark permit holders, 279
incidental commercial shark permit
holders, and 100 commercial shark
dealers as of March 18, 2009. Based on
the 2008 ex-vessel price, the 2010
Atlantic shark commercial baseline
quota could result in revenues of
$6,215,208. The adjustment due to the
overharvests would result in a $775 loss
in revenues in the porbeagle fishery and
a $51,792 loss in revenue in the Atlantic
non-sandbar LCS fishery. These
revenues are similar to the gross
revenues analyzed in Amendment 2 to
the 2006 Consolidated HMS FMP.

Section 604(a)(4) of the Regulatory
Flexibility Act requires NMFS to
describe the projected reporting,
recordkeeping, and other compliance
requirements of the final rule, including
an estimate of the classes of small
entities which would be subject to the
requirements of the report or record.
None of the alternatives considered for
this final rule would result in additional
reporting, recordkeeping, and
compliance requirements.

Section 604(a)(5) of the Regulatory
Flexibility Act requires NMFS to
describe the steps taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes.
Additionally, the Regulatory Flexibility
Act (5 U.S.C. 603(c)(1)—(4)) lists four
general categories of “‘significant”
alternatives that would assist an agency
in the development of significant
alternatives. These categories of
alternatives are: (1) Establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) clarification, consolidation,
or simplification of compliance and
reporting requirements under the rule
for such small entities; (3) use of
performance rather than design
standards; and (4) exemptions from
coverage of the rule for small entities.

In order to meet the objectives of this
final rule, consistent with Magnuson-
Stevens Act and the Endangered Species
Act (ESA), NMFS cannot exempt small
entities or change the reporting
requirements only for small entities
because all the entities affected are
considered small entities. NMFS does
not know of any performance or design
standards that would satisfy the
aforementioned objectives of this
rulemaking while, concurrently,
complying with the Magnuson-Stevens
Act. As described in the proposed rule
(74 FR 55526, October 28, 2009), NMFS
analyzed several different alternatives in
this rulemaking and provides the
rationale for identifying the preferred

alternative to achieve the desired
objective below.

The alternatives considered and
analyzed have been grouped into two
major categories. These categories
include SCS and non-sandbar LCS.
Under the SCS category, the alternatives
include: (A1) Allow the 2010 SCS
fishing season to open upon the
effective date of the final rule for the
2010 Atlantic shark specifications; and,
(A2) open the 2010 SCS fishing season
on the effective date of the final rule for
Amendment 3 to the Consolidated HMS
FMP. Under the non-sandbar LCS
category, the alternatives include: (B1)
Allow the 2010 non-sandbar LCS fishery
in the Atlantic and Gulf of Mexico
regions to open upon the effective date
of the final rule for the 2010 Atlantic
shark specifications; (B2) open the 2010
non-sandbar LCS fishery in the Atlantic
region on July 15, 2009 and open the
2010 non-sandbar LCS fishery in the
Gulf of Mexico region upon the effective
date of the final rule for the 2010
Atlantic shark specifications; and, (B3)
Open the 2010 non-sandbar LCS fishery
in the Atlantic and Gulf of Mexico
regions on July 15, 2009.

The potential impacts these preferred
alternatives may have on small entities
have been analyzed and are discussed
below. The preferred alternatives
include A2 and B2. A summary of the
analyses follows. The economic impacts
that would occur under these preferred
alternatives were compared with the
other alternatives to determine if
economic impacts to small entities
could be minimized while still
accomplishing the stated objectives of
this rule.

The proposed changes to the opening
dates for the SCS and non-sandbar LCS
were analyzed. Under alternative A2,
NMFS would delay the start of the 2010
SCS fishing season until
implementation of the final rule for
Amendment 3. There may be economic
losses associated with the delay in the
start of the fishing season, especially for
fishermen in the southeast Atlantic and
Gulf of Mexico that would have access
to SCS at the beginning of 2010 and rely
on SCS gross revenues at the beginning
of the season. Depending on the quotas
implemented under Amendment 3 for
blacknose shark and non-blacknose
SCS, the economic losses for SCS
fishermen could range from $126,174 to
$172,197 for blacknose sharks and
$502,145 to $661,513 for non-blacknose
SCS. In addition, depending on the final
measures implemented under
Amendment 3, gillnet fishermen could
lose gross revenues from lost SCS
fishing opportunities in 2010. Estimated
losses for shark gillnet fishermen could
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be between $90,059 to $90,501 for
blacknose sharks and $275,008 to
$287,427 for non-blacknose SCS.
However, these losses are independent
of this action and were fully analyzed in
the DEIS for draft Amendment 3. In
addition, shark dealers and other
entities that deal with shark products
could experience negative economic
impacts as SCS products would not be
available at the beginning of the season.
This would be most prevalent in areas
of the southeast Atlantic and Gulf of
Mexico where SCS are available early in
the fishing season.

The delay in the SCS fishing seasons
could cause changes in ex-vessel prices.
From 2004 through 2008, the average
ex-vessel price of SCS meat in January
was approximately $0.58, whereas the
average ex-vessel price in mid- to late-
Spring was $0.69. Fin prices are not
reported by species. As such, the
average ex-vessel price from 2004
through 2008 for shark fins is the same
for LCS and SCS. The average price for
fins in January is $16.36 per lb. When
the SCS fishery opens in mid- to late-
Spring, the average price for fins has
been $7.35.

Delaying the 2010 SCS fishing season
until the implementation of
Amendment 3 would allow the
blacknose shark stock to rebuild as
quickly as possible, and would translate
into higher SCS quotas with higher
associated gross revenues in the shortest
time period possible. In addition, since
both blacknose sharks and non-
blacknose SCS are present in waters off
the North Atlantic later in the year,
delaying the opening of the 2010 SCS
fishing season could help ensure that
North Atlantic fishermen have access to
the non-blacknose SCS and blacknose
shark quotas implemented under
Amendment 3, allowing for more

equitable access to the quotas by all
constituents. Thus, while there are some
direct negative economic impacts
associated with alternative A2, NMFS
prefers this alternative at this time.

Under alternative B2, NMFS would
delay the opening of the non-sandbar
LCS fishery in the Atlantic region until
July 15, 2010, and would open the non-
sandbar LCS fishery in the Gulf of
Mexico region upon the effective date of
the final rule for the 2010 Atlantic shark
specifications. Alternative B2 could
result in additional negative economic
impacts relative to those analyzed in
Amendment 2 for fishermen in the
southeast Atlantic, since these
fishermen would not be able to land
non-sandbar LCS when non-sandbar
LCS would be present in their waters off
the southeast Atlantic. In addition,
alternative B2 could result in additional
negative economic impacts relative to
those analyzed in Amendment 2 for
gillnet fishermen in the Atlantic region
who would not be able to harvest non-
sandbar LCS with gillnets during 2010,
depending on final management
measures implemented under
Amendment 3. However, under
alternative B2, fishermen in the North
Atlantic would be able to have a fishing
opportunity for non-sandbar LCS in
2010, as was the intent of Amendment
2. In the Atlantic region, the non-
sandbar LCS quota and its associated
gross revenues of an estimated $485,509
based on 2008 ex-vessel prices would be
more equitably distributed among
different states of the Atlantic by
delaying the opening of the non-sandbar
LCS fishery until July 15, 2010, under
alternative B2.

The economic impacts of alternative
B2 in the Gulf of Mexico region would
be the same as analyzed under
Amendment 2. In addition, gillnet

fishermen in the Gulf of Mexico region
could harvest non-sandbar LCS with
gillnets prior to the implementation of
Amendment 3, which may prohibit the
landing of sharks with gillnet gear. State
waters off Louisiana are closed to large
coastal shark fishing from April 1
through June 30 of each year. During
2009, the non-sandbar LCS fishery
closed on June 6, 2009. Thus, allowing
the federal non-sandbar LCS fishery in
the Gulf of Mexico to be open at the
beginning of 2010 may result in negative
economic impacts for Louisiana state
fishermen if the non-sandbar LCS quota
is harvested before the re-opening of
Louisiana state waters in 2010.
However, delaying the start of the shark
fishing season in the Gulf of Mexico
would be detrimental to the fishermen.
Many fishermen in the Gulf of Mexico
would not be able to fish for other
species, since other Gulf of Mexico
fisheries are closed in January. Also,
shark dealers would need shark
products in January to ship to other
markets. Comments noted that if NMFS
implemented alternative B3 and opened
both the Gulf of Mexico and Atlantic
regions in July, then a market glut of
shark products would cause prices to
fall. In addition, the state water closure
in Louisiana did not affect the
distribution of the non-sandbar LCS
quota in the region. Louisiana reported
significant landings for the 2009 non-
sandbar LCS fishery from January until
April. Therefore, NMFS prefers
alternative B2 at this time.

Dated: December 29, 2009.
John Oliver,

Deputy Assistant Administrator for
Operations, National Marine Fisheries
Service.

[FR Doc. E9—31296 Filed 1-4—10; 8:45 am]
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1229; Directorate
Identifier 2009—-NM-106-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. (Type Certificate Previously Held
by Bombardier Aerospace, Inc.;
Canadair) Model CL-600-2B19
(Regional Jet Series 100 & 440)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A specific batch of nose landing gear (NLG)
and NLG door selector valves, part number
(P/N) 601R75146-1 (Kaiser Fluid
Technologies P/N 750006000), may have had
their end caps incorrectly lock-wired and/or
incorrectly torqued during assembly. This
condition can lead to the end cap backing off,
with consequent damage to a seal and
internal leakage within the valve.
Subsequently, if electrical power is
transferred or removed from the aircraft
before the NLG safety pin is installed, any
pressure, including residual pressure, in the
No. 3 hydraulic system can result in an
uncommanded NLG retraction and/or
uncommanded opening of the NLG doors.
There have been six cases reported on
CL600-2B19 aircraft, one of which resulted
in the collapse of the NLG at the departure
gate.

* * * * *
The proposed AD would require actions

that are intended to address the unsafe
condition described in the MCAIL

DATES: We must receive comments on
this proposed AD by February 19, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., 400 Cote-Vertu Road West, Dorval,
Québec H4S 1Y9, Canada; telephone
514—-855-5000; fax 514—855—7401;
e-mail thd.crj@aero.bombardier.com;
Internet http://www.bombardier.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Cesar Gomez, Aerospace Engineer,
Airframe and Mechanical Systems
Branch, ANE-171, FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone (516) 228—
7318; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA—-2009-1229; Directorate Identifier
2009-NM-106—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCALI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

Transport Canada Civil Aviation,
which is the aviation authority for
Canada, has issued Canadian
Airworthiness Directive CF—2009-19,
dated April 29, 2009 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

A specific batch of nose landing gear (NLG)
and NLG door selector valves, part number
(P/N) 601R75146-1 (Kaiser Fluid
Technologies P/N 750006000), may have had
their end caps incorrectly lock-wired and/or
incorrectly torqued during assembly. This
condition can lead to the end cap backing off,
with consequent damage to a seal and
internal leakage within the valve.
Subsequently, if electrical power is
transferred or removed from the aircraft
before the NLG safety pin is installed, any
pressure, including residual pressure, in the
No. 3 hydraulic system can result in an
uncommanded NLG retraction and/or
uncommanded opening of the NLG doors.
There have been six cases reported on
CL600-2B19 aircraft, one of which resulted
in the collapse of the NLG at the departure
gate.

This directive mandates [an inspection of
the NLG and NLG selector valves to
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determine the serial number and marking of
the part and] a check [to determine the torque
value and correct lockwire installation] of the
[affected] NLG and NLG door selector valves
installed on all aircraft in the Applicability
section * * *. Depending on the results,
replacement, rework and/or additional
identification of the valves may be required.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Bombardier has issued Service
Bulletin 601R-32-104, dated March 3,
2009. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 652 products of U.S.
registry. We also estimate that it would
take about 1 work-hour per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Required
parts would cost about $40 per product.
Where the service information lists
required parts costs that are covered

under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.
Based on these figures, we estimate the
cost of the proposed AD on U.S.
operators to be $78,240, or $120 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporated by reference, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Bombardier, Inc. (Type Certificate
Previously Held by Bombardier
Aerospace, Inc.; Canadair): Docket No.
FAA—-2009-1229; Directorate Identifier
2009-NM-106—-AD.

Comments Due Date

(a) We must receive comments by February
19, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
(Type Certificate previously held by
Bombardier Aerospace, Inc.; Canadair) Model
CL-600-2B19 (Regional Jet Series 100 & 440)
airplanes, serial numbers 7003 and
subsequent; certificated in any category.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

A specific batch of nose landing gear (NLG)
and NLG door selector valves, part number
(P/N) 601R75146-1 (Kaiser Fluid
Technologies P/N 750006000), may have had
their end caps incorrectly lock-wired and/or
incorrectly torqued during assembly. This
condition can lead to the end cap backing off,
with consequent damage to a seal and
internal leakage within the valve.
Subsequently, if electrical power is
transferred or removed from the aircraft
before the NLG safety pin is installed, any
pressure, including residual pressure, in the
No. 3 hydraulic system can result in an
uncommanded NLG retraction and/or
uncommanded opening of the NLG doors.
There have been six cases reported on
CL600-2B19 aircraft, one of which resulted
in the collapse of the NLG at the departure
gate.

This directive mandates [an inspection of
the NLG and NLG selector valves to
determine the serial number and marking of
the part and] a check [to determine the torque
value and correct lockwire installation] of the
[affected] NLG and NLG door selector valves
installed on all aircraft in the Applicability
section * * *. Depending on the results,
replacement, rework and/or additional
identification of the valves may be required.
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Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 1,600 flight hours or 18 months
after the effective date of this AD, whichever
occurs first: Do an inspection to determine
the serial number and identification
markings on the selector valve of the NLG
and the door selector valve of the NLG, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
601R—-32-104, dated March 3, 2009.

(2) For any airplane having both the
selector valve of the NLG and the door
selector valve of the NLG that have a serial
number outside the range 0001 through 2126
inclusive, suffix “T”’ identification, or
“SB750006000—1"" marking, no further action
is required for that valve.

(3) For any selector valve of the NLG or any
door selector valve of the NLG that does not
have any serial number or identification
marking specified in paragraph (f)(2) of this
AD: Before further flight, after doing the
inspection required by paragraph (f)(1) of this
AD, inspect to determine the torque value
and correct lockwire installation of the valve,
and modify (replace, rework, or re-identify)
the valve, as applicable, in accordance with
the Accomplishment Instructions of
Bombardier Service Bulletin 601R-32-104,
dated March 3, 2009.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7300; fax (516)
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Canadian Airworthiness
Directive CF—2009-19, dated April 29, 2009;
and Bombardier Service Bulletin 601R-32—
104, dated March 3, 2009; for related
information.

Issued in Renton, Washington, on
December 23, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-31290 Filed 1-4—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2009-1231; Directorate
Identifier 2009—-NM-212-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 Airplanes;
and Model ERJ 190-100 STD, —100 LR,
-100 IGW, -200 STD, —200 LR, and
—200 IGW Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: It has been found the
possibility of missing points of sealant
application on the vapor barrier
assembly in the wing stub rear box. In
the event of fuel tank leak in this region
associated with an unsealed vapor
barrier assembly, migration of
flammable vapors and fluids to middle
electronic bay may occur, which then
could lead to an uncontained fire event
if the flammable vapors finds an
ignition source. The proposed AD
would require actions that are intended
to address the unsafe condition
described in the MCAL

DATES: We must receive comments on
this proposed AD by February 19, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), Technical Publications
Section (PC 060), Av. Brigadeiro Faria
Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—BRASIL;
telephone: +55 12 3927-5852 or +55 12
3309-0732; fax: +55 12 3927-7546;
e-mail: distrib@embraer.com.br;
Internet: http://www.flyembraer.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Kenny Kaulia, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-2848; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2009-1231; Directorate Identifier
2009-NM-212—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
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closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCALI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANACQ), which is the aviation
authority for Brazil, has issued Brazilian
Airworthiness Directives 2009—-07-01
and 2009-07-02, both effective July 13,
2009 (referred to after this as ‘“the
MCATI”), to correct an unsafe condition
for the specified products. The MCAI
states:

It has been found the possibility of missing
points of sealant application on the vapor
barrier assembly in the wing stub rear box.

In the event of fuel tank leak in this region
associated with an unsealed vapor barrier
assembly, migration of flammable vapors and
fluids to middle electronic bay may occur,
which then could lead to an uncontained fire
event if the flammable vapors finds an
ignition source.

* * * * *

The required actions include a
detailed inspection for gaps, voids, or
holes in the sealant. Corrective actions
include applying sealant in any gaps,
voids, or holes. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Embraer has issued Service Bulletin
170-57-0036, dated March 13, 2009;
and Service Bulletin 190-57-0027,
dated March 18, 2009. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this

AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 197 products of U.S.
registry. We also estimate that it would
take about 5 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$78,800, or $400 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a

substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): Docket No. FAA—-2009—
1231; Directorate Identifier 2009-NM—
212—-AD.

Comments Due Date

(a) We must receive comments by February
19, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to the airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD; certificated in any category.

(1) Empresa Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170-100 LR, —100
STD, —100 SE, —100 SU, —200 LR, =200 STD,
and —200 SU airplanes, serial numbers
17000002, 17000004 through 17000013
inclusive, and 17000015 through 17000235
inclusive.

(2) Empresa Brasileira de Aeronautica S.A.
(EMBRAER) Model ER] 190-100 STD, —100
LR, —100 IGW, —200 STD, —200 LR, and —200
IGW airplanes, serial numbers 19000002,
19000004, 19000006 through 19000108
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inclusive, 19000110 through 19000139
inclusive, 19000141 through 19000158
inclusive, 19000160 through 19000176
inclusive, 19000178 thI‘Ough 19000202
inclusive, 19000204 through 19000213
inclusive, and 19000215.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states: It
has been found the possibility of missing
points of sealant application on the vapor
barrier assembly in the wing stub rear box.

In the event of fuel tank leak in this region
associated with an unsealed vapor barrier
assembly, migration of flammable vapors and
fluids to middle electronic bay may occur,
which then could lead to an uncontained fire
event if the flammable vapors finds an
ignition source. The required actions include
a detailed inspection for gaps, voids, or holes
in the sealant. Corrective actions include
applying sealant into any gaps, voids, or
holes.

Compliance

() You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Unless already done, do the following
actions.

(1) Within 6,000 flight hours or 24 months
after the effective date of this AD, whichever
occurs first, do a detailed inspection of the
vapor barrier assembly in the wing stub rear
box for missing sealant which forms gaps,
voids or holes, in accordance with the
Accomplishment Instructions of Embraer
Service Bulletin 170-57-0036, dated March
13, 2009 (for Model ER] 170-100 LR, —100
STD, —100 SE, —100 SU, —200 LR, —200 STD,
and —200 SU airplanes); or Embraer Service
Bulletin 190-57-0027, dated March 18, 2009
(for Model ERJ 190-100 STD, —100 LR, —100
IGW, —200 STD, —200 LR, and —200 IGW
airplanes).

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate access procedures
may be required.”

(2) If the vapor barrier sealant is found to
be correctly applied in accordance with the
Accomplishment Instructions of Embraer
Service Bulletin 170-57-0036, dated March
13, 2009 (for Model ERJ 170-100 LR, =100
STD, —100 SE, —100 SU, —200 LR, —200 STD,
and —200 SU airplanes); or Embraer Service
Bulletin 190-57-0027, dated March 18, 2009
(for Model ER] 190-100 STD, —100 LR, —100
IGW, —200 STD, —200 LR, and —200 IGW
airplanes); no further action is required by
this AD.

(3) If any vapor barrier sealant is found
missing (gaps, voids or holes) during the
inspection required by paragraph (f)(1) of this
AD, before further flight apply sealant into
the applicable gaps, voids, and holes, in
accordance with the Accomplishment
Instructions of Embraer Service Bulletin 170—
57-0036, dated March 13, 2009 (for Model
ERJ 170-100 LR, —100 STD, —100 SE, -100
SU, —200 LR, =200 STD, and —200 SU
airplanes); or Embraer Service Bulletin 190—
57-0027, dated March 18, 2009 (for Model
ERJ 190-100 STD, —100 LR, -100 IGW, —200
STD, —200 LR, and —200 IGW airplanes).

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Kenny Kaulia,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2848; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI Brazilian Airworthiness
Directives 2009—-07—-01 and 2009-07-02, both
effective July 13, 2009; Embraer Service
Bulletin 170-57-0036, dated March 13, 2009;
and Embraer Service Bulletin 190-57-0027,
dated March 18, 2009; for related
information.

Issued in Renton, Washington, on
December 28, 2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-31276 Filed 1-4—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1228; Directorate
Identifier 2009-NM-015-AD]

RIN 2120-AA64

Airworthiness Directives; Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company Model 382,
382B, 382E, 382F, and 382G Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company Model
382, 382B, 382E, 382F, and 382G
airplanes. This proposed AD would
require repetitive inspections for any
damage of the lower surface of the
center wing box, and corrective actions
if necessary. This proposed AD results
from reports of fatigue cracks of the
lower surface of the center wing box.
We are proposing this AD to detect and
correct such cracks, which could result
in the structural failure of the wings.

DATES: We must receive comments on
this proposed AD by February 19, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Lockheed
Martin Corporation/Lockheed Martin
Aeronautics Company, Airworthiness
Office, Dept. 6A0M, Zone 0252, Column



Federal Register/Vol. 75, No. 2/Tuesday, January 5, 2010/Proposed Rules

263

P-58, 86 S. Cobb Drive, Marietta,
Georgia 30063; telephone 770-494—
5444; fax 770-494-5445; e-mail
ams.portal@Imco.com; Internet http://
www.lockheedmartin.com/ams/tools/
TechPubs.html. You may review copies
of the referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington. For information on
the availability of this material at the
FAA, call 425-227-1221 or 425-227—
1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Carl
Gray, Aerospace Engineer, Airframe
Branch, ACE-117A, FAA, Atlanta
Aircraft Certification Office, 1701
Columbia Avenue, College Park, Georgia
30337; telephone (404) 474-5554; fax
(404) 474-5606.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-1228; Directorate Identifier
2009-NM-015-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of fatigue
cracks of the lower surface of the center
wing box. Large fatigue cracks, some
with multiple origins indicating link-up
of smaller fatigue cracks, and
generalized small fatigue cracks have

been found during wing durability
testing and in-service operations. This
condition, if not corrected, could result
in reduced wing residual strength below
the design limit load capacity, which
could result in the structural failure of
the wings.

Relevant Service Information

We have reviewed Lockheed Service
Bulletin 382—-57-85 (82—790), Revision
2, dated August 23, 2007, including
Appendices A, B, C, D, E, F, and G,
Revision 1, dated March 8, 2007. The
service bulletin describes procedures for
doing repetitive nondestructive
inspections of the lower surface of the
center wing box (including the panel,
stringers, beam caps, panel repairs,
fittings, and cold-work holes) for any
damage (including cracking, corrosion,
structural deformation, and dents), and
corrective action, if necessary. The
corrective action includes contacting
Lockheed for repair instructions.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under “Differences Between
the Proposed AD and Relevant Service
Information.”

Differences Between the Proposed AD
and Relevant Service Information

Although the service bulletin
specifies that operators may contact the
manufacturer for disposition of certain
repair conditions, this proposed AD
would require operators to repair those
conditions using a method approved by
the FAA.

Although the service bulletin
specifies that operators can adjust
thresholds and intervals, use alternate
repetitive inspection intervals, and use
alternate inspection methods if
applicable, this proposed AD would
require any alternate methods to be
approved by the Manager, Atlanta ACO.

Although the service bulletin
provides a longer compliance time of
22,000 flight hours to inspect cold-
worked holes, this AD would require all
holes to be inspected within 10,000
flight hours, as reports indicate that
fatigue cracks are of sufficient size and
density, requiring a shorter compliance
time.

Operators should note that, although
the Accomplishment Instructions of

Lockheed Service Bulletin 382-57—-85
(82-790), Revision 2, dated August 23,
2007, including Appendixes A, B, C, D,
E, F, and G, Revision 1, dated March 8,
2007, describe procedures for
submitting a report of any damages, this
proposed AD would not require such
action.

Costs of Compliance

We estimate that this proposed AD
would affect 15 airplanes of U.S.
registry. We also estimate that it would
take about 2,000 work-hours per
product to comply with this proposed
AD. The average labor rate is $80 per
work-hour. Based on these figures, we
estimate the cost of this proposed AD to
the U.S. operators to be $2,400,000, or
$160,000 per airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.



264

Federal Register/Vol. 75, No. 2/Tuesday, January 5, 2010/Proposed Rules

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Lockheed Martin Corporation/Lockheed
Martin Aeronautics Company: Docket
No. FAA-2009-1228; Directorate
Identifier 2009-NM-015—-AD.

Comments Due Date

(a) We must receive comments by February
19, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Lockheed Martin
Corporation/Lockheed Martin Aeronautics
Company Model 382, 382B, 382E, 382F, and
382G series airplanes, certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Unsafe Condition

(e) This AD results from reports of fatigue
cracks of the lower surface of the center wing
box. The Federal Aviation Administration is
issuing this AD to detect and correct such
cracks, which could result in the structural
failure of the wings.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) At the times specified in paragraphs
(g)(1), (g)(2), and (g)(3) of this AD, whichever
occurs latest: Do a nondestructive inspection
of the lower surface of the center wing box
for any damage, in accordance with
Lockheed Service Bulletin 382—57-85 (82—
790), Revision 2, dated August 23, 2007,
including Appendixes A, B, C, D, E, F, and
G, Revision 1, dated March 8, 2007. Repeat
the inspections thereafter at intervals not to
exceed 10,000 flight hours.

(1) Prior to the accumulation of 40,000
total flight hours on the center wing.

(2) Within 365 days after the effective date
of this AD.

(3) Within 10,000 flight hours on the center
wing box after the accomplishment of the
service bulletin if done before the effective
date of this AD.

Note 1: These inspection procedures
supplement the existing Hercules Air
Freighter progressive inspection procedures
and previously issued Lockheed Martin
service bulletins. After the effective date of
this AD, there are no inspection procedures
in those documents that fully meet the
requirements of this AD.

Corrective Action

(h) If any damage is found during any
inspection required by this AD: Before
further flight, repair any damage using a
method approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA. For
a repair method to be approved by the
Manager, Atlanta ACO, as required by this
paragraph, the Manager’s approval letter
must specifically refer to this AD.

Exceptions to the Service Bulletin

(i) Lockheed Service Bulletin 382—57-85
(82-790), Revision 2, dated August 23, 2007,
including Appendixes A, B, C, D, E, F, and
G, Revision 1, dated March 8, 2007, specifies
that operators may adjust thresholds and
intervals, use alternative repetitive
inspection intervals, and use alternative
inspection methods, if applicable. However,
this AD requires that any alternative methods
or intervals be approved by the Manager,
Atlanta ACO. For any alternative methods or
intervals to be approved by the Manager,
Atlanta ACO, as required by this paragraph,
the Manager’s approval letter must
specifically refer to this AD.

(j) Where Lockheed Service Bulletin 382—
57-85 (82—790), Revision 2, dated August 23,
2007, including Appendixes A, B, C, D, E, F,
and G, Revision 1, dated March 8, 2007,
specifies that alternative repetitive
inspections intervals may be used for cold-
worked holes, this AD does not allow the
longer interval. This AD requires that all
cold-worked and non-cold worked holes be
re-inspected at 10,000-flight-hour intervals.

(k) Where Lockheed Service Bulletin 382—
57—-85 (82—790), Revision 2, dated August 23,
2007, including Appendixes A, B, C, D, E, F,
and G, Revision 1, dated March 8, 2007,
describes procedures for submitting a report
of any damages, this AD does not require
such action.

Inspections Accomplished in Accordance
With Lockheed Service Bulletin 382-57-83
(82-783)

(1) Inspections accomplished before the
effective date of this AD, in accordance with
Lockheed Service Bulletin 382—57-83 (82—
783), Revision 1, dated August 22, 2006,
including Appendix B, dated March 18,
2005, are considered acceptable for
compliance with the corresponding action
specified in paragraph (g) of this AD.

Alternative Methods of Compliance
(AMOCs)

(m)(1) The Manager, Atlanta Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Carl Gray,
Aerospace Engineer, Airframe Branch, ACE—
117A, FAA, Atlanta Aircraft Certification
Office, 1701 Columbia Avenue, College Park,
GA 30337; telephone (404) 474-5554; fax
(404) 474-5606.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on
December 23, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—31289 Filed 1-4-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-1004; Directorate
Identifier 2009-NE-36—-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc RB211-Trent 800 Series Turbofan
Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During 2004, an incident was reported
involving uncontained multiple
intermediate-pressure (IP) turbine blade
release on a Trent 700 engine. The blade
release was the result of an overspeed of the
IP turbine rotor that was initiated by an
internal fire in the high-pressure/
intermediate-pressure (HP/IP) bearing
chamber. Post-incident analysis and
investigation has established that blockage of
the HP/IP turbine bearing oil vent tube due
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to carbon deposits was a significant factor in
the failure sequence. The Trent 800 has a
similar type design standard to that of the
Trent 700 and has also been found in service
to be susceptible to carbon deposits in the oil
vent tube.

We are proposing this AD to prevent
internal oil fires due to coking and
carbon buildup in the HP/IP turbine
bearing oil vent tube that could cause
uncontained engine failure and damage
to the airplane.

DATES: We must receive comments on
this proposed AD by February 4, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

e Fax:(202)493-2251.

Contact Rolls-Royce plc, P.O. Box 31,
Derby, England; telephone: 011-44—
1332—-249428; fax: 011-44—1332—
249223, for the service information
identified in this proposed AD.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
telephone (781) 238-7176; fax (781)
238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.

FAA-2009-1004; Directorate Identifier
2009-NE-36—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, notified us that an unsafe
condition may exist on Rolls-Royce plc
RB211 Trent 800 series turbofan
engines. The MCAI states:

During 2004, an incident was reported
involving uncontained multiple IP turbine
blade release on a Trent 700 engine. The
blade release was the result of an overspeed
of the IP turbine rotor that was initiated by
an internal fire in the HP/IP bearing chamber.
Post-incident analysis and investigation has
established that blockage of the HP/IP turbine
bearing oil vent tube due to carbon deposits
was a significant factor in the failure
sequence. The Trent 800 has a similar type
design standard to that of the Trent 700 and
has also been found in service to be
susceptible to carbon deposits in the oil vent
tube.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Rolls-Royce plc has issued Alert
Service Bulletin (ASB) No. RB.211-72—
AE362, Revision 1, dated April 3, 2009.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA'’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of the United
Kingdom (U.K.) and is approved for
operation in the United States. Pursuant
to our bilateral agreement with the UK.,

EASA has notified us of the unsafe
condition described in the MCAIL We
are proposing this AD because we
evaluated all information provided by
EASA and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design. This proposed AD would
require inspection of the HP/IP turbine
vent tube and bearing chamber during
each shop visit of the engine for coking
and carbon buildup in the HP/IP turbine
bearing oil vent tube.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 138 RB211 Trent 800 series
turbofan engines installed on airplanes
of U.S. registry. We also estimate that it
would take about one work-hour per
engine to comply with this proposed
AD. The average labor rate is $80 per
work-hour. Required parts would cost
about $2,000 per engine. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$287,040.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Rolls-Royce plc: Docket No. FAA-2009—
1004; Directorate Identifier 2009-NE—
36—-AD.

Comments Due Date

(a) We must receive comments by February
4, 2010.

Affected Airworthiness Directives (ADs)

(b) None.
Applicability

(c) This AD applies to Rolls-Royce plc
RB211-Trent 875-17, Trent 877—17, Trent
884—17, Trent 884B—17, Trent 892—17, Trent
892B-17, and Trent 89517 turbofan engines.
These engines are installed on, but not
limited to, Boeing 777 series airplanes.

Reason

(d) During 2004, an incident was reported
involving uncontained multiple
intermediate-pressure (IP) turbine blade
release on a Trent 700 engine. The blade
release was the result of an overspeed of the
IP turbine rotor that was initiated by an
internal fire in the high-pressure/
intermediate-pressure (HP/IP) bearing
chamber. Post-incident analysis and
investigation has established that blockage of
the HP/IP turbine bearing oil vent tube due
to carbon deposits was a significant factor in
the failure sequence. The Trent 800 has a
similar type design standard to that of the
Trent 700 and has also been found in service
to be susceptible to carbon deposits in the oil
vent tube.

This AD results from mandatory
continuing airworthiness information (MCAI)

issued by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. We are
issuing this AD to prevent internal oil fires
due to coking and carbon buildup in the
HP/IP turbine bearing oil vent tube that could
cause uncontained engine failure and damage
to the airplane.

Actions and Compliance

(e) Unless already done, do the following
actions.

(1) At the next engine shop visit after the
effective date of this AD and thereafter at
each engine shop visit, using the
Accomplishment Instructions of Rolls-Royce
plc Alert Service Bulletin No. RB.211-72—
AE362, Revision 1, dated April 3, 2009:

(i) Inspect the HP/IP turbine bearing
internal and external oil vent tubes and
bearing chamber for carbon buildup.

(ii) Clean and flush the tubes and bearing
chamber as required.

(iii) Reject any oil vent tubes that do not
meet inspection requirements after cleaning.
(2) This AD does not require reporting of

inspection results, as does paragraphs
3.B.(4)(g) and 3.C.(9) of Rolls-Royce plc Alert
Service Bulletin No. RB.211-72—-AE362,
Revision 1, dated April 3, 2009.

FAA AD Differences
(f) None.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency AD 2009-0071 (corrected
April 14, 2009), and Rolls-Royce plc Alert
Service Bulletin No. RB.211-72—-AE362,
Revision 1, dated April 3, 2009, for related
information. Contact Rolls-Royce plc, P.O.
Box 31, Derby, England; telephone: 011-44—
1332-249428; fax: 011-44—1332-249223, for
a copy of this service information.

(i) Contact James Lawrence, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
telephone (781) 238-7176; fax (781) 238—
7199, for more information about this AD.

Issued in Burlington, Massachusetts, on
December 29, 2009.
Francis A. Favara,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.
[FR Doc. E9—-31275 Filed 1-4—10; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Parts 101, 113, and 133
[Docket No. USCBP-2006-0013]

RIN 1505-AB54

Customs and Border Protection’s
Bond Program

AGENCIES: Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes
amendments to title 19 of the Code of
Federal Regulations to reflect the
centralization of the continuous bond
program at Customs and Border
Protection’s (CBP’s) Revenue Division,
Office of Finance. Pursuant to this
centralization, continuous bonds must
be filed at the Revenue Division via
mail, fax, or in an electronic format, and
the Revenue Division will assume the
bond functions previously performed at
the port level. The authority to approve
single transaction bonds will remain
with port directors. The changes
proposed in this document support
CBP’s bond program by ensuring an
efficient and uniform approach to the
approval, maintenance, and periodic
review of continuous bonds.
Additionally, the proposed changes
update provisions to accommodate the
use of information technology and
modern business practices.

DATES: Comments must be received on
or before March 8, 2010.

ADDRESSES: You may submit comments,
identified by Docket No. USCBP-2006—
0013, by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via Docket No. USCBP-2006—0013.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Customs and Border Protection,
799 9th St., NW. (Mint Annex),
Washington, DC 20229-1179.
Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
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“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Customs and Border Protection, 799 9th
Street, NW., 5th Floor, Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT:
Bruce Ingalls, Chief, Debt Management
Branch, Revenue Division, Customs and
Border Protection, Tel. (317) 298-1307.
SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. Customs and Border
Protection (CBP) also invites comments
that relate to the economic,
environmental, or federalism effects that
might result from this proposed rule. If
appropriate to a specific comment, the
commenter should reference the specific
portion of the proposed rule, explain the
reason for any recommended change,
and include data, information, or
authority that support such
recommended change.

Background

This document proposes amendments
to title 19 of the Code of Federal
Regulations (19 CFR) to reflect the
centralization of the continuous bond
program at CBP’s Revenue Division
(RD), Office of Finance, in Indianapolis,
Indiana. Pursuant to this centralization,
continuous bonds must be filed,
reviewed and, if approved, maintained
at the RD. It is proposed that the
documentation for these types of bonds,
including CBP Form 301, applications,
riders, terminations, power of attorney
forms, and Importer ID Input Records
(CBP Form 5106), must be filed at the
RD via mail, fax, or in an electronic
format as prescribed by CBP. The RD
will assume the bond functions
previously performed at the port level,
with the noted exception that the
authority to approve single transaction
bonds will remain with port directors.

It is noted that most continuous basic
importation bonds are no longer
processed and retained on file at the
ports, and the majority of bond

sufficiency matters concerning these
bonds are currently processed at the RD.
In 2003, CBP port directors delegated
the authority to review and process
these types of bonds to the RD.
Consequently, under existing
procedures, any person who is required
to post a continuous basic importation
bond to secure a CBP transaction or
multiple transactions has the option of
filing the bond directly with the port
director (as per 19 CFR 113.11), or
indirectly to the RD. In fact, continuous
basic importation bonds that are
submitted directly to the port are
subsequently referred to the RD by the
port director. Also in 2003, the Director
of the International Trade Compliance
Division authorized, per 19 CFR 113.15,
port directors to allow the retention of
approved continuous bonds at the RD.

Many of the changes to 19 CFR part
113 proposed in this document are
intended to facilitate the use of
electronic submission of continuous
bond documentation. The requirements
for the electronic submission of bond
documentation will be available on the
CBP Web site, http://www.cbp.gov. The
Web site will feature a direct link to
CBP bond program directives.

The changes proposed in this
document implement recommendations
set forth in a review of the continuous
bond program commissioned by CBP.
See “Grant Thornton Review of Customs
Continuous Transaction (Entry) Bonds,”
dated April 3, 2003. The study found
that centralization of the continuous
bond program would strengthen the
effectiveness of the program by
enhancing efficiency and uniformity.
Arrangements for public inspection of
the document may be made by calling
Joseph Clark at (202) 572—8768.

This document also proposes non-
substantive amendments to 19 CFR to
reflect the nomenclature changes made
necessary by the transfer of the legacy
U.S. Customs Service of the Department
of the Treasury to the Department of
Homeland Security (DHS) and DHS’
subsequent renaming of the agency as
U.S. Customs and Border Protection on
March 31, 2007 (see 72 FR 20131, dated
April 23, 2007). As a consequence of
these changes, this document proposes
certain non-substantive nomenclature
changes to reflect the realities just
described, and the issuance of new
definitions in the regulations whereby
the term ““Customs” means “Customs
and Border Protection,” the terms
“Commissioner” and “Commissioner of
Customs” mean “Commissioner of
Customs and Border Protection,” the
acronym ‘“CBP” means “‘Customs and
Border Protection,” and the acronym
“RD” means ‘“Revenue Division.”

Explanation of Amendments

It is proposed to amend title 19 of the
CFR to reflect the consolidation of the
continuous bond program at the
Revenue Division (RD), the use of
electronic filing for the submission of
continuous bonds and related
documentation, and the transfer of
Customs and Border Protection (CBP) to
the Department of Homeland Security
(DHS). A more detailed explanation of
the proposed amendments, other than
those involving technical corrections or
minor wording and editorial changes, is
set forth below.

Section 101.1 Definitions

Section 101.1 of title 19 of the CFR
(19 CFR 101.1) sets forth the meaning of
certain terms as used throughout
Chapter 1 of title 19. To reflect certain
nomenclature changes made necessary
by the transfer of the U.S. Customs
Service from the Department of the
Treasury to DHS and the subsequent
renaming of the agency as the U.S.
Customs and Border Protection (CBP), it
is proposed to add new definitions to
§101.1 whereby:

e The terms “Customs’” and
“Customs Service”” mean ‘“Customs and
Border Protection.”

e The terms “Customs Regulations”
and “CBP Regulations” mean “title 19
of the Code of Federal Regulations (19
CFR).”

e The terms “Commissioner” and
“Commissioner of Customs” mean
“Commissioner of Customs and Border
Protection.”

e The acronym “CBP”’ means
“Customs and Border Protection.”

e The acronym “RD” means
“Revenue Division, Office of Finance,
Customs and Border Protection.”

Section 113.1 Authority To Require
Security or Execution of Bond

Section 113.1 of title 19 of the CFR
(19 CFR 113.1) provides that where a
bond or other security is not specifically
required by law, the Commissioner of
Customs, pursuant to Treasury
Department Order No. 165 Revised, as
amended (T.D. 53654, 19 FR 7241,
November 6, 1954), may by regulation
or specific instruction require, or
authorize the port director to require,
such bonds or other security as may be
considered necessary to protect the
revenue or to assure compliance with
the law.

It is proposed to amend § 113.1 to
reflect:

e The transfer of authority over
certain functions from the Secretary of
the Treasury to the Secretary of
Homeland Security effected by the
Homeland Security Act of 2002;
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e The delegation of the authority to
approve certain customs revenue
functions from the Secretary of the
Treasury Department to the Secretary of
Homeland Security pursuant to
Treasury Department Order No. 100-16,
dated May 15, 2003, Appendix to part
0 of title 19 of the CFR (19 CFR part 0);
and

e The subsequent delegation of
authority from the Secretary of
Homeland Security to the Commissioner
of CBP pursuant to DHS Delegation
Order 7010.3, dated May, 2006.
Accordingly, it is proposed to remove
from § 113.1 the references to Treasury
Department Order No. 165 and T.D.
53654 and replace them with citations
to the DHS Delegation Order. Also,
language regarding the authority of the
Commissioner to require bonds or other
security by regulation is proposed to be
removed from this section as
unnecessary because any regulation
requiring a bond will clearly state the
authority under which the requirement
is imposed. Lastly, it is proposed to
amend this section by adding ““Director,
Revenue Division” as among those the
Commissioner of CBP may authorize to
require bonds or other security to reflect
that continuous bonds will now be
processed at the RD.

Section 113.11 Bond Approval;
§113.12 Bond Application

Section 113.11 of title 19 of the CFR
(19 CFR 113.11) provides, in pertinent
part, that bonds must be submitted on
CBP Form 301 to the appropriate port
director where they will undergo review
for sufficiency. Section 113.12 of title 19
(19 CFR 113.12) sets forth the required
elements of an application for both
single transaction and continuous
bonds.

This document proposes reversing the
order of these provisions so that the
section pertaining to bond applications
(existing § 113.12) will appear first in
the regulations at § 113.11, and the
section pertaining to bond approval
(existing §113.11) will appear at
§113.12. It is also proposed to revise
these provisions to more accurately
reflect the sequence of events and
current procedures that comprise the
bond application and approval process.

To that end, it is proposed to amend
newly designated § 113.11 (existing
§ 113.12) to more specifically identify
the information required in a bond
application, and to state that continuous
bond applications must be submitted to
the RD via mail, fax, or in an electronic
format as prescribed by CBP. This
section will provide that mail, fax, and
electronic (e-mail) submissions must be
sent to the addresses/fax number listed

on the CBP Web site located at http://
www.cbp.gov.

It is also proposed to amend the
certification requirements set forth in
newly designated § 113.11(e) (existing
§113.12(c)), to provide for and facilitate
electronic filing on the bond
application. As noted above, this
document proposes amendments to the
continuous bond application process
that would permit certain
documentation to be submitted to the
RD in an electronic format. Such
electronic submissions will not contain
a written signature or seal, as is required
by various bond provisions throughout
part 113. It is therefore proposed to add
alternative certification language that
states that bonds submitted
electronically are legally binding to the
same extent as if signed and under seal.
Accordingly, it is proposed to divide
newly designated § 113.11(e) (existing
§113.12(c)) into separate subparagraphs.
Paragraph (e)(1) will set forth the
existing certification language
applicable to paper bond submissions
and require that a bond be affixed with
a corporate seal if required by § 113.33.
New paragraph (e)(2) will state that
electronic bond documentation
containing the requisite certification
language will be legally binding to the
same extent as if signed and submitted
under seal. New paragraph (e)(3) will
state that CBP is entitled to presume,
without verification, that submitted
bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

The changes proposed to newly
designated § 113.12 involve separating
the approval procedures applicable to
single transaction and continuous
bonds. It is proposed to add language
stating that when CBP approves a bond,
it will notify filers, sureties and
principals by sending them a CBP-
assigned bond number. It is also
proposed to add a new paragraph (c)
that states that CBP may refuse to accept
any new obligations under a previously
approved bond that requires
modification, or where there has been a
failure to comply with § 113.11(d)
(failure to provide application updates)
or § 113.24(d) (failure to provide rider).

Lastly, in order to accurately reflect
the agency’s name, it is proposed to
change the name “Customs Form 301"
where it appears in this section and
elsewhere in part 113, to “CBP Form
301.”

Section 113.13 Amount of Bond

Section 113.13 of title 19 of the CFR
(19 CFR 113.13) sets forth the guidelines

for determining bond amounts.
Specifically, this section addresses
minimum bond amounts, guidelines for
determining the sufficiency of bond
amounts, and the procedures by which
CBP will periodically review bond
sufficiency and request additional
security.

As noted above, most continuous
basic importation bonds are no longer
reviewed and approved at the port level.
The vast majority of bond sufficiency
matters concerning continuous bonds
are processed at the RD. To reflect this
centralization, it is proposed to amend
§113.13 (b), (c), and (d) by replacing the
references to “port director” and
“drawback office” with a more
generalized reference to “CBP.” Also, it
is proposed to remove the language in
paragraph (c) that permits a principal 30
days from the date of notification to
remedy a deficiency. If a deficiency is
identified, CBP believes that in some
instances 30 days is too long to permit
the condition to continue. Accordingly,
in recognition of the importance of bond
sufficiency and to ensure compliance
with all applicable laws and regulations
in a more timely fashion, it is proposed
to amend this provision to state that if
a deficiency is identified, CBP may
require additional securities for any and
all of the principal’s transactions until
the deficiency is remedied. Similarly, it
is proposed to amend paragraph (d) to
state that CBP may immediately require
additional security.

Section 113.14 Approved Form of
Bond Inadequate

Section 113.14 of title 19 of the CFR
(19 CFR 113.14) states that if none of the
conditions contained in subpart G of
part 113 is applicable to a transaction
sought to be secured, the port director
may draft conditions to cover the
transaction and the bond may be
executed upon approval by the Director,
Border Security and Trade Compliance
Division at CBP Headquarters.

As aresult of the centralization of the
bond program, continuous bonds will
no longer be approved at the port level.
The issuance of single transaction
bonds, however, will remain under the
authority of port directors. It is therefore
proposed to amend § 113.14 to reflect
that either the Director, Revenue
Division or the port director, as
appropriate, will draft conditions to
secure a transaction when the
conditions contained in subpart G of
part 113 do not apply. It also proposed
to remove the reference to ‘“Director,
Border Security and Trade Compliance
Division” and provide, instead, that
additional bond conditions to secure a
transaction, where the conditions
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contained in subpart G of part 113 do
not adequately secure the transaction,
must be approved by the Executive
Director, Regulations and Rulings,
Office of International Trade.

Section 113.15 Retention of Approved
Bonds

Section 113.15 of title 19 of the CFR
(19 CFR 113.15) provides, in pertinent
part, that all bonds approved by the port
director, except the bond containing the
agreement to pay court costs
(condemned goods), shall remain on file
in the port office unless the port director
is directed in writing as to other
disposition.

It is proposed to amend this section
to provide that approved continuous
bonds will be retained on file at the RD
or approved CBP back-up sites and
approved single transaction bonds will
remain on file at the port office.

Section 113.21
on the Bond

Section 113.21 of title 19 of the CFR
(19 CFR 113.21) prescribes the
information required on the bond.

This document revises paragraph (e)
by removing the requirement that lines
must be drawn through all blank spaces
and blocks on the bond and adds
language stating that CBP is entitled to
presume, without verification, that
submitted bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

Information Required

Section 113.22 Witnesses Required

Section 113.22 of title 19 of the CFR
(19 CFR 113.22) sets forth the witness
requirements applicable to bonds. The
witness requirement originated during a
time when bonds were approved at the
district level. If a party unknown to the
Customs district office sought to execute
a bond, witnesses were required to
verify the party’s identity. It is proposed
to remove this section. CBP recognizes
that the witness requirement is
unnecessary inasmuch as a party who
makes entry under a bond is obligated
by that bond.

Section 113.23 Changes Made on the
Bond

Section 113.23 of title 19 of the CFR
(19 CFR 113.23) describes the types of
changes that may be made to a bond and
the process by which to effect such
changes. Paragraph (c) describes the
type of changes that are permitted to a
bond after it is signed, but prior to
approval by CBP. Paragraph (d) provides
that, except in limited circumstances,
the port director will not permit changes

to a bond after it has been approved and
if changes are desired, a new bond is
required.

This document proposes to amend
§113.23(c) to provide that CBP will not
permit substantive changes to be made
to a bond after it has been signed. In
such circumstances the existing bond
will be cancelled and a new bond must
be executed. To reflect the
centralization of the continuous bond
program at the RD, this document also
proposes to amend paragraph (d) by
replacing the reference to “port
director” with a more general reference
to “CBP.”

Section 113.24 Riders

Section 113.24 of title 19 of the CFR
(19 CFR 113.24) sets forth the terms
pertaining to when riders may be
attached to a bond and prescribes their
appropriate formats. Paragraph (a)
describes the types of riders that port
directors may accept. Paragraph (b)
describes where riders must be filed.
Paragraph (c) requires that riders be
attached to their related bond.
Paragraph (d) prescribes the format of
the rider and requires that riders be
signed, sealed, witnessed and executed.

Although the riders listed in
§113.24(a) are the most common types
of riders, they are not intended to
represent an exhaustive list. For this
reason, it is proposed to revise the first
sentence of paragraph (a) so as to make
clear that the list of enumerated riders
is not comprehensive. Also, as a result
of the centralization of the continuous
bond program, it is proposed to state, in
paragraph (b), that riders must be filed
at the RD. Due to the fact that riders may
be in an electronic format, it is proposed
to amend paragraph (c) to state that
riders submitted in this manner must
contain a reference to the related bond’s
CBP-issued bond number. As this
rulemaking proposes to remove the
witness requirement set forth in
§113.22 from the regulations, it is
similarly proposed to remove this
requirement from paragraph (d) and to
require that riders submitted in an
electronic format contain the
certification language set forth in newly
designated § 113.11(e)(2). Lastly, to
encourage the submission of complete
and correct bonds, it is proposed to add
a new paragraph that states that CBP
may refuse to accept new conditions
under a previously approved bond
where there has been a failure to
provide CBP with a required rider.

Section 113.25 Seals

Section 113.25 of title 19 of the CFR
(19 CFR 113.25) sets forth the
requirements for bonds under seal. This

section provides that seals must be
affixed adjoining the signatures of the
principal and surety and that bonds
under seal must meet the requirements
of the law of the State in which the bond
was executed.

As this document proposes to permit
bonds to be submitted to the RD
electronically, the seal requirements set
forth in § 113.25 require modification to
accommodate electronic filing. It is
proposed to separately describe the
certification requirements applicable to
paper bond submissions, and those
applicable to bonds submitted in an
electronic format. To that end, it is
proposed that continuous bonds
submitted electronically do not have to
be affixed with a seal; however, where
the law of the State in which the bond
is executed requires a seal, the party
executing the bond must include
electronic certification language (set
forth in newly designated § 113.11(e)(2)
of this chapter, discussed supra),
whereby the applicant certifies that he
or she is acting under authority of the
corporation and the certification
constitutes legally binding evidence of
the corporate seal. Additionally, it is
proposed to require that where the law
of the State in which the bond is
executed requires a seal, the party
executing the electronic bond must
retain a copy of the paper seal and make
such seal available to CBP for inspection
upon request. This section also includes
language stating that CBP is entitled to
presume, without verification, that
submitted bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

Section 113.26 Effective Dates of
Bonds and Riders

Section 113.26 of title 19 of the CFR
(19 CFR 113.26) prescribes the effective
dates of bonds and riders for both single
transaction and continuous bonds.
Paragraph (a) of this section provides
that bonds and riders may be filed up
to 30 days before the effective date in
order to provide CBP with adequate
time for administrative review and
processing. Paragraph (e) states that a
rider to delete trade names and
unincorporated divisions of a corporate
principal will be effective on the date
identified in the rider if the date is at
least 10 business days after the date the
port receives the rider.

In an effort to permit both bond filers
and CBP additional time for the filing
and processing of bonds in advance of
their effective date, it is proposed to
extend the 30-day time period to 60
days. It is also proposed to require that
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the effective date of a rider is the date
stated, so long as that date is at least 15
business days from the date CBP
receives the rider.

Section 113.27 Effective Dates of
Termination of Bond

Section 113.27 of title 19 of the CFR
(19 CFR 113.27) sets forth the effective
dates of bond terminations made by the
principal or surety, and describes the
effect of such termination.

It is proposed to make changes to
paragraph (a), which provides for bond
termination by the principal, and to
paragraph (b), which provides for bond
termination by the surety, to ensure that
the terms of these provisions conform to
one another. To that end, it is proposed
to amend paragraph (a) to require that
a principal’s request to terminate a
continuous bond be sent to the RD and
that the termination will take effect on
the date requested if that date is at least
15 business days from the date the
termination request was received by the
RD. Otherwise, the termination will be
effective on the close of business 15
business days from the date the
termination request was received by the
RD. It is proposed to amend paragraph
(b) to require that a surety’s notice of
bond termination be sent to the RD, as
well as to the principal. The surety’s
obligation under a bond will terminate
on the date requested by the surety in
the written notice of termination so long
as that date is at least 15 business days
from the date a request meeting all
requirements was received by CBP. It is
proposed to add language to both
paragraphs (a) and (b) stating that once
the RD has received a bond termination
request, the termination cannot be
withdrawn. Lastly, it is proposed to add
language to paragraph (c) that provides
that when a principal intends to
continue to engage in the same activity
as that secured by a bond to be
terminated pursuant to this section, and
the principal has submitted a
replacement bond to secure that
continued activity, no termination
requested by a principal or surety will
take effect until CBP has reviewed and
approved the replacement bond.

Section 113.32 Partnerships as
Principals

Section 113.32 describes the various
partnership requirements and liabilities
as they pertain to bonds.

It is proposed to revise paragraph (a)
of this section by removing the bond
requirements that pertain specifically to
limited partnerships. As CBP’s importer
records in the automated systems make
no distinction between limited
partnerships and other partnerships, it

is not necessary to collect this
information from limited partnerships.
It is also proposed to replace the more
specific reference to port director or
drawback office”” in paragraph (a) with
a more general reference to “CBP.”

Section 113.33 Corporations as
Principals

Section 113.33 of title 19 of the CFR
(19 CFR 113.33) sets forth the
requirements pertaining to corporations
that execute a bond as principal. This
section also describes when a power of
attorney is necessary for either a
corporate officer or attorney, and states
that the provisions of this section apply
to a corporate subsidiary that joins its
parent corporation by signing the bond
as co-principal.

As the proposals in this document
would permit continuous bonds to be
submitted to the RD in an electronic
format, this document proposes to
amend § 113.33 to reflect the use of this
technology. It is also proposed to clarify
within this section that a Limited
Liability Corporation (LLC) is included
within the concept of corporation.

In paragraph (a), it is proposed to
remove the signature requirement as
this requirement is discussed in
paragraph (b). In paragraph (b), it is
proposed to add language stating that
where the bond of a corporate principal
is submitted in an electronic format, the
bond must contain the certification
language set forth in newly designated
§113.11(e)(2) and the party executing
the bond may be required to retain a
copy of the seal, as per § 113.25 as it is
proposed to be amended. Also, it is
proposed to add language stating that
CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full
compliance with all applicable laws. It
is proposed to amend paragraph (c) by
removing the language that states that a
power of attorney will not be required
if the person signing the bond on behalf
of the corporation is known to the port
director or drawback office to be the
president, vice-president, treasurer, or
secretary of the corporation. Due to the
fact that most bonds will now be sent to
a centralized location at the RD,
personal knowledge of an individual’s
position within a company is an
unrealistic concept upon which to base
the need for a power of attorney. It is
also proposed to add in paragraph (c)
that CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full

compliance with all applicable laws.
Lastly, it is proposed to amend
paragraph (d) by replacing the reference
to “port director” with “RD.”

Section 113.35 Individual Sureties

Section 113.35 of title 19 of the CFR
(19 CFR 113.35) prescribes the criteria
applicable to individuals who sign as
sureties on a bond.

The types of changes proposed to this
section are the same as those discussed
above (i.e., references to “port director”
and “Customs” are replaced with
references to “CBP”’). Regarding the
surety qualifications set forth in
§113.35(b), it is proposed to remove the
requirement in paragraph (b)(2) that
states that a married woman may be
accepted as a surety, unless the State in
which the bond is executed prohibits
her from acting in that capacity.
Similarly, it is proposed to remove the
reference to married women in
paragraph (b)(3). CBP will permit
individuals who are legally authorized
to act as sureties to do so. Also, it is
proposed to amend paragraph (b)(4)
which currently provides that each
individual surety must have property
available as security within the limits of
the port where the contract of
suretyship is to be approved. The local
property requirement is no longer
relevant and it is therefore proposed to
amend the regulations to provide that
individuals who sign as sureties on any
type of bond must possess property
within the customs territory of the
United States. Lastly, it is proposed to
amend paragraph (d) to remove the
reference to “special agent-in-charge”
and replace it with a reference to
“Immigration and Customs Enforcement
(ICE).” This change is necessary to
reflect the fact that the former Customs
Service special agents-in-charge are now
part of ICE as a result of the transfer of
the U.S. Customs Service to DHS and
the subsequent division of the Customs
Service into CBP and ICE.

Section 113.37 Corporate Sureties

Section 113.37 of title 19 of the CFR
(19 CFR 113.37) sets forth the rules
pertaining to corporations executing a
bond as surety.

This document proposes to amend
paragraph (e) to state that where a
corporate surety submits a continuous
bond to the RD in an electronic format
the bond must contain the certification
language prescribed by newly
designated § 113.11(e)(2) and the party
executing the bond must retain a copy
of the seal in accordance with
§113.25(b). It is proposed to add to
paragraph (e) that CBP is entitled to
presume, without verification, that
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submitted bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

In §113.37(f), it is proposed to amend
the last paragraph in the “Corporate
Sureties Agreement for Limitation of
Liability,” in the signature block, to
require that an authorized CBP officer,
and not specifically the Port Director or
Director of the Drawback Office, sign the
Agreement.

Section 113.37(g) prescribes how
corporations may execute powers of
attorney to act on their behalf.
Paragraphs (g)(1)(iii) and (g)(5)(iii)
within this section pertain to the
identification of specific ports on the
CBP Form 5297 where an agent or
attorney is authorized to act. As
centralization of the bond program
requires that all continuous bonds and
the accompanying CBP Form 5297 be
filed and processed at the RD, the
identification of specific ports in this
regard is no longer necessary, and it is
proposed to remove these provisions
from the regulations.

Sections 113.37(g)(1)(v) and (vi)
provide that the corporate surety power
of attorney must contain the signatures
of two principal officers of the
corporation and be under seal. If the
CBP Form 5297 is submitted to the RD
in an electronic format, it is proposed to
require that the document contain the
certification language prescribed in
newly designated § 113.11(e)(2) and the
corporate surety retain a copy of the seal
as per § 113.25(b).

As noted above, as a result of the
centralization of the bond program, it is
proposed to amend § 113.37(g)(2) to
provide that a corporate surety power of
attorney executed on a CBP Form 5297
in conjunction with a continuous bond
must be filed at the RD via mail, fax, or
in an electronic format. The RD will
retain a copy of the CBP Form 5297 and
return a RD-validated copy to the
grantee.

Section 113.37(g)(3) provides that if a
grantee desires to use a power of
attorney at a port covered by the power
of attorney, other than the port where
the power of attorney was filed, but
before the first computer printout
reflecting this power of attorney is
received, the CBP Form 5297 must be
filed in triplicate (original and two
copies), rather than duplicate. As notice
of approval of a power of attorney is
electronically transmitted to the ports, it
is proposed to remove this provision
from the regulations.

It is proposed to add a new paragraph
(g)(5) to § 113.37 that provides that CBP
is entitled to presume, without

verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full
compliance with all applicable laws.

Section 113.38 Delinquent Sureties

Section 113.38 of title 19 of the CFR
(19 CFR 113.38) prescribes the extent to
which a principal or surety on a CBP
bond which is in default will be
accepted on another CBP bond.

It is proposed to amend § 113.38(c)(1)
to state that an internal advice request
made pursuant to § 177.11 should be
directed to the Executive Director,
Regulations and Rulings, Office of
International Trade. It is proposed to
amend paragraph (c)(2) to reflect the
centralization of the continuous bond
program at the RD by adding that the
Director, Revenue Division, in addition
to the Commissioner, may instruct CBP
officers to not accept a bond secured by
a corporate surety for the reasons
specified. It is also proposed to require
in § 113.38(c)(4) that a copy of the
notice of CBP’s refusal to accept a
surety’s bonds, if not originating from
the RD, must be sent to the Director,
Revenue Division.

Section 113.39 Procedure To Remove a
Surety From Treasury Department
Circular 570

Section 113.39 of title 19 of the CFR
(19 CFR 113.39) sets forth the
procedures by which CBP may seek to
remove a surety company from Treasury
Department Circular 570, which sets
forth the list of approved surety
companies.

The changes proposed in this
document would amend this section by
removing references to port director and
Fines, Penalties, and Forfeitures Officers
and replacing them with a more general
reference to “appropriate CBP officer.”
This change is to reflect the fact that
CBP personnel from the RD may also
initiate the surety removal process.

Section 113.40 Acceptance of Cash
Deposits or Obligations of the United
States in Lieu of Sureties on Bonds

Section 113.40 of title 19 of the CFR
(19 CFR 113.40) prescribes the terms by
which cash deposits or other types of
U.S. obligations (i.e., certificates of
indebtedness, Treasury notes, Treasury
bills) may be accepted by CBP in lieu of
sureties on bonds.

To reflect the delegation of authority
discussed earlier in this document, it is
proposed to amend paragraph (a) of this
section to include the Secretary of
Homeland Security as among those who
may authorize the enforcement of bond
laws and regulations. To reflect the

centralization of the continuous bond
program at the RD, it is also proposed
to amend this paragraph by stating that
the Director, Revenue Division, and not
the Port Director, is authorized to accept
cash deposits in lieu of sureties on
bonds. It is also proposed to add
clarifying language that provides that
cash deposits or other types of U.S.
obligations accepted by CBP in lieu of
sureties on bonds must be in an amount
equal to the face amount of the bond
that would be required if CBP were to
elect to accept a bond. It is also
proposed to amend the language to
make clear that the option to deposit
cash or U.S. obligations is at the option
of the importer.

Paragraph (b) is amended to reflect
that the Director, Revenue Division, and
not the port director, is authorized to
sell U.S. obligations in case of any
default in the performance of any of the
conditions of the bond.

In §113.40(c), it is proposed to amend
the heading and text to reflect that the
provision pertains to United States
obligations, as well as cash deposited in
lieu of sureties on the bond.

Lastly, it is proposed to add new
paragraphs (d) through (g) to clarify
CBP’s requirements with regards to
these alternatives to surety bonds.

Section 113.43 Extension of Time
Period

Section 113.43 of title 19 of the CFR
(19 CFR 113.43) provides that the port
director, in certain circumstances, may
extend the 120 day time period within
which a document for which a bond or
stipulation is given must be produced
(see 19 CFR 113.42). The port director
may extend this period for an additional
period of 2 months.

To lend more specificity to the time
frames cited in this provision, it is
proposed to state in paragraph (a) that
the port director may extend the time
period to produce documents for a
period “not to exceed 60 days.” It is also
proposed to use the more specific 60-
day time frame in paragraph (b) that
provides for late applications for bond
extensions.

Section 113.62 Basic Importation and
Entry Bond Conditions

Section 113.62 of title 19 of the CFR
(19 CFR 113.62) prescribes the
conditions applicable to basic
importation and entry bonds.

The proposed changes to this section
are predominantly editorial in nature,
with the exception of a change proposed
to paragraph (a) which clarifies that the
bond covers payments of duties, taxes
and other charges made via periodic
monthly statement, and to paragraph
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(a)(3) which would remove the reference
to port director and replace it with a
reference to “CBP” to reflect the fact
that pursuant to the consolidation of the
bond program at the RD, most bonds
will no longer be filed with the port
director.

Section 113.64 International Carrier
Bond Conditions

Section 113.64 of title 19 of the CFR
(19 CFR 113.64) pertains to
international carrier bond conditions.
Paragraph (a) describes a principal’s and
surety’s agreement to pay penalties,
duties, taxes, and other charges. The last
sentence of paragraph (a) prescribes the
penalties (liquidated damages)
applicable to principals who fail to
timely pay passenger processing fees to

In an effort to more clearly describe
when an obligor will be subject to
liquidated damages for failure to timely
pay certain fees, it is proposed to
restructure this section so as to create a
new paragraph (b) that specifically
addresses situations where an obligor
must pay liquidated damages for failure
to timely submit passenger user fees,
railroad car processing fees, and express
courier consignment fees. It is also
proposed to clarify that this section
applies not only to collected fees, but to
fees that were required to be collected
but not timely remitted to CBP.

Sections 133.21, 133.25, 133.42 Bonds
Related to Allegations of Counterfeit
Trademarks

Sections 133.21, 133.25 and 133.42
concern bonds relating to allegations of
counterfeit trademarks. It is proposed to
amend these provisions to allow these
bonds to be continuous bonds.

Executive Order 12866

Executive Order 12866 requires
Federal agencies to conduct economic
analyses of significant regulatory actions
as a means to improve regulatory
decision making. Significant regulatory
actions include those that may: “(1)
[h]ave an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or Tribal governments or communities;
(2) [c]reate a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
[m]aterially alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) [r]aise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or

the principles set forth in this Executive
Order.” These proposed amendments do
not meet the criteria for a “significant
regulatory action” as specified in
Executive Order 12866.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires Federal
agencies to examine the impact a rule
would have on small entities. A small
entity may be: A small business (defined
as any independently owned and
operated business not dominant in its
field that qualifies as a small business
per the Small Business Act); a small not-
for-profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

The entities affected by this proposed
rule are importers and various other
parties who file continuous bonds with
CBP as required by CBP regulations.
“Importers” are not defined as a “major
industry” by the Small Business
Administration (SBA) and do not have
a unique North American Industry
Classification System (NAICS) code;
rather, virtually all industries classified
by SBA include entities that import
goods and services into the United
States. Thus, entities affected by this
proposed rule would likely consist of
the broad range of large, medium, and
small businesses operating under the
customs laws and other laws that CBP
administers and enforces. These entities
include, but are not limited to,
importers, brokers, and freight
forwarders, as well as other businesses
that conduct various activities under
continuous bonds.

The proposed amendments, if
adopted as final, would align
regulations with current common
practice and improve efficiency by
explicitly requiring importers to file
continuous bonds at the Revenue
Division via mail, fax, or in an
electronic format. The changes proposed
in this document support CBP’s bond
program by ensuring an efficient and
uniform approach to the approval,
maintenance, and periodic review of
continuous bonds. Additionally, the
proposed changes update provisions to
accommodate the use of information
technology and modern business
practices by removing requirements for
signatures and seals on electronic
submissions.

Because these amendments to the
regulations affect such a wide-ranging
group of entities involved in the
importation of goods to the United
States, the number of entities subject to
this proposed rule would be considered
“substantial.” It is not anticipated that
there will be additional costs associated

with filing continuous bonds with the
Revenue Division instead of the local
port, and many importers already file
continuous bonds directly with the
Revenue Division. Additionally, these
changes to the regulations would confer
a benefit to the entities as a result of the
removal of the requirement for
signatures and seals on electronic
submissions. The effects of these
amendments, however, would not rise
to the level of being considered a
“significant” economic impact. We
welcome comments on this conclusion.
If we do not receive any comments
contradicting our findings, we may
certify that this rule will not have a
significant economic impact on a
substantial number of small entities at
the final rule stage.

Paperwork Reduction Act

The collection of information
contained in this proposed rulemaking
was previously reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
under control number 1651-0050. There
are no new collections of information
proposed in this document.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects
19 CFR Part 101

Administrative practice and
procedure, Customs duties and
inspections, Organization and functions
(Government agencies).

19 CFR Part 113

Bonds, Customs duties and
inspection, Imports, Reporting and
recordkeeping requirements, Surety

bonds.
19 CFR Part 133

Bonds, Copyrights, Counterfeit goods,
Customs duties and inspection, Imports,
Reporting and recordkeeping
requirements, Restricted merchandise,
Seizures and forfeitures.

Proposed Amendments to the
Regulations

For the reasons stated above, it is
proposed to amend parts 101 and 113 of
title 19 of the Code of Federal
Regulations (19 CFR parts 101 and 113)
as follows:

PART 101—GENERAL PROVISIONS

1. The general authority citation for
part 101 is revised to read as follows:
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Authority: 5 U.S.C. 301; 6 U.S.C. 101, et
seq.; 19 U.S.C. 2, 66, 1202 (General Note 3(i),
Harmonized Tariff Schedule of the United
States), 1623, 1624, 1646a.

* * * * *

2. Section 101.1 is amended by
adding five new definitions, in
alphabetical order, to read as follows:

§101.1 Definitions.

* * * * *

CBP. The term “CBP”’ means Customs
and Border Protection.

Commissioner or Commissioner of
Customs. The terms ‘“Commissioner” or
“Commissioner of Customs” mean
Commissioner of Customs and Border
Protection.

Customs or Customs Service. The
terms ‘“‘Customs” or ‘“Customs Service”
mean Customs and Border Protection.

Customs Regulations or CBP
Regulations. The terms “Customs
Regulations” or “CBP Regulations”
mean Chapter 1 of title 19 of the Code
of Federal Regulations (19 CFR Chapter
1).

* * * * *

RD. “RD” means Revenue Division,

Office of Finance, Customs and Border

Protection.
* * * * *

PART 113—CBP BONDS

3. The general authority citation for
part 113 is revised to read as follows:

Authority: 6 U.S.C. 101, et seq.; 19 U.S.C.
66, 1623, 1624.

* * * * *

4. The part 113 heading is revised to
read as set forth above.

§113.0 [Amended]

5. Section 113.0 is amended by
removing the word “Customs’ and
adding in its place the term “CBP”.

6. Section 113.1 is revised to read as
follows:

§113.1 Authority to require security or
execution of bond.

Where a bond or other security is not
specifically required by law or
regulation, the Commissioner of CBP,
pursuant to DHS Delegation Number
7010.3, or any successive order, may by
specific instruction require, or authorize
the Director, Revenue Division or the
port director to require, such bonds or
other security considered necessary for
the protection of the revenue or to
assure compliance with any pertinent
law, regulation, or instruction.

7.In §113.2:

a. The heading text is amended by
removing the word “Customs” and
adding in its place the term “CBP”;

b. The introductory text is amended
by removing the word “Customs” and
adding in its place the term “CBP”’;

c. Paragraph (c) is amended by
removing the word ““shall” and adding
in its place the word “will”, and by
adding the word ‘“‘as” before the word
“he’’; and

d. In paragraph (d), the first sentence
is amended by removing the word
“entry”’ and adding in its place the word
“transaction”’; the second sentence is
amended by removing the word “‘shall”
and adding in its place the word “will”;
and the third sentence is amended by
removing the word “Customs” and
adding in its place the term “CBP”.

8. Section 113.4 is amended by
revising paragraph (a) and amending
paragraph (b) by removing the words
“Customs laws or regulations” and
adding in their place the words
“customs laws or CBP regulations”.

The revision of § 113.4(a) reads as
follows:

§113.4 Bonds and carnets.

(a) Bonds. All bonds required to be
given under the customs laws or CBP
regulations will be known as CBP

bonds.

* * * * *

9. Section 113.11 is revised to read as
follows:

§113.11 Bond application.

Each person who is required by law,
regulation, or specific instruction to
post a bond to secure a single or
continuous (multiple) CBP transaction
must submit a bond application in
addition to the CBP Form 301, as
follows:

(a) Single transaction bond
application. A port director may require
a person who will be engaged in a single
customs transaction to file a written
bond application. The application for a
single transaction bond may be in the
form of a letter. The application must
contain the information set forth in
paragraph (c) of this section, where
applicable, and must be filed at the port
where the transaction will occur. When
the proper bond in a sufficient amount
is filed with the entry summary or with
the entry, or when the entry summary
is filed at the time of entry, an
application will not be required.

(b) Continuous bond application. To
secure continuous (multiple)
transactions, a bond application
containing the applicable information
set forth in paragraph (c) of this section
must be submitted to the CBP Revenue
Division (RD). The application may be
in the form of a letter, and must be
submitted to the RD via mail, fax, or in
an electronic format (as prescribed by

CBP) to the addresses/fax number listed
on the CBP Internet Web site located at
http://www.cbp.gov (see direct link to
CBP bond pr dgram directives).
Reqwre bond application
1nformat10n 1) Applications for both
the single and continuous transaction
bonds described in paragraphs (a) and
(b) of this section must contain the
following information numerically
identified in the following order:

(i) Importer name;

(ii) Importer number;

(iii) Importer’s physical address;

(iv) Name, number, and address of
any co-principals or unincorporated
divisions/trade names that will use this
bond (if applicable);

(v) Description of the nature of the
relationship between principal, co-
principals, or unincorporated divisions/
trade names that will use this bond (if
applicable);

(vi) A listing of any other importer
numbers or bond numbers associated
with the principal and all co-principals
or unincorporated divisions/trade
names;

(vii) A description of the merchandise
to be entered, including country of
origin designations and applicable
Harmonized Tariff Schedule of the
United States (HTSUS) numbers;

(viii) A description of the
merchandise to be imported during the
subsequent 12 months (if applicable),
including country of origin designations
and applicable HTSUS numbers. This
will include imports of all the business
entities that will be listed on the bond.
If it is anticipated that the nature of the
merchandise to be imported will change
in any material respect during the
subsequent 12 months, the change must
be identified;

(ix) For continuous bonds, the total
entered value and total amount of all
duties, taxes, and fees paid to CBP for
the previous 12 months, plus the total
estimated entered value and total
estimated amount of all duties, taxes,
and fees that will be paid to CBP during
the subsequent 12 months. The total
amount of duties, taxes and fees is the
amount that would have been required
to be deposited had the merchandise
been entered for consumption even
though some or all of the merchandise
may have been entered under bond. If
no imports were made during the 12
months prior to the application, the
application letter should indicate “zero
and provide a statement of all duties,
taxes, and fees it is estimated will
accrue on all importations during the
subsequent 12 months. If it is
anticipated that the value of the
merchandise to be imported will change
in any material respect during the

’s
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subsequent 12 months, the change must
be identified. These estimations will
include the import activity of all
business entities that will be listed on
the bond;

(x) The type of bond applied for,
including the proposed bond amount,
activity code, and effective date;

(xi) The printed name, title, phone,
and fax numbers of a company officer or
attorney-in-fact signing on behalf of
principal;

(xii) A certification statement (see
paragraph (e) of this section); and

(xiii) Signature of applicant and date.
Electronic applications that contain the
certification statement prescribed in
paragraph (e)(2) of this section will be
considered legally binding to the same
extent as if signed and submitted under
seal.

(2) In addition to the data elements set
forth in paragraph (c)(1) of this section,
CBP may require the bond applicant to
submit additional information as is
deemed necessary for CBP to evaluate
the application. Such information may
be commodity-specific or company-
specific.

(d) Application updates. If CBP
approves a bond based upon the
application, the principal on the bond
must submit a new application to the
issuing office (to the CBP Revenue
Division in the case of continuous
bonds) containing an update of the
information required by paragraph (c) of
this section whenever there is a material
change in such information.

(e) Signature and Certification—(1)
Paper bonds. Paper bonds must be
signed by the applicant, affixed with the
corporate seal where required (see
§113.33), and contain the following
certification:

I, , certify that the factual
information contained in this submission is
true and accurate, that the corporate seal (if
applicable) complies with § 113.25 of this
chapter, and any information provided that is
based upon estimates is based upon the best
information available on the date of this
document.

(2) Bonds submitted in an electronic
format. Bond applications submitted in
an electronic format must contain the
following certification and are legally
binding to the same extent as if signed
and submitted under seal:

I, , certify that the factual
information contained in this submission is
true and accurate and any information
provided which is based upon estimates is
based upon the best information available on
the date of this document. I also certify that
I am acting under authority of
corporation and this certification constitutes
evidence of the corporate seal and complies
with § 113.25 of this chapter.

(3) Presumption of proper execution.
CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full
compliance with all applicable laws.

10. Section 113.12 is revised to read
as follows:

§113.12 Bond approval.

(a) Single transaction bonds. The
director of the CBP port where a single
transaction bond is filed will approve a
bond that is in proper form and that
provides adequate security for the
transaction. CBP is entitled to presume,
without verification, that submitted
bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

(b) Continuous bonds. Continuous
bonds must be filed with the Revenue
Division (RD). The RD bond team will
determine whether the continuous bond
is in proper form and provides adequate
security. CBP is entitled to presume,
without verification, that submitted
bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws. If approved, the RD
will notify the filer, surety, and
principal by issuing a CBP-assigned
bond number. Only one continuous
bond for a particular activity will be
authorized for each principal.

(c) Previously approved bond. CBP
may refuse to accept any new
obligations under a previously approved
bond that requires modification,
including where the principal or surety
has failed to comply with §113.11(d) or
§113.24(d), or where the principal has
failed to deposit the required financial
instruments as described in § 113.40(a)
for cash-in-lieu of surety bonds.

11.In §113.13:

a. The first sentence in paragraph (a)
is amended by removing the words
“Customs bond shall” and adding in
their place the words “CBP bond must”,
and the second and third sentences in
paragraph (a) are amended by removing
the word “‘shall” each place that it
appears and adding the word “will”;

b. The introductory text of paragraph
(b) is amended by removing the words
“the port director or drawback office in
the case of a bond relating to repayment
of erroneous drawback payment (see
§113.11) should at least” and adding in
their place the words “CBP will”;
paragraph (b)(2) is revised; and
paragraph (b)(4) is amended by

removing the word “Customs”” and
adding in its place the term “CBP”’;

c. Paragraph (c) is revised; and

d. Paragraph (d) is amended by
removing the words ““a port director or
drawback office” and adding in their
place the term “CBP”’; by removing the
word “Customs” and adding in its place
the words “all applicable”; and by
removing the words “he shall”” and
adding in their place the words “CBP
may immediately”.

The revision of §113.13(b)(2) and (c)
reads as follows:

§113.13 Amount of bond.

* * * * *

(b) * x %

(2) The prior record of the principal
in complying with CBP demands for
redelivery, the obligation to hold
unexamined merchandise intact, and
other requirements relating to
enforcement and administration of
customs and other laws and CBP
regulations;

* * * * *

(c) Periodic review of bond
sufficiency. CBP will periodically
review each bond on file to determine
whether the bond is adequate to protect
the revenue and ensure compliance
with applicable law and regulations. If
CBP determines that a bond is
inadequate, the principal will be
promptly notified in writing. Additional
securities for any and all of the
principal’s transactions may be required
until the deficiency is remedied.

12. Section 113.14 is revised to read
as follows:

§113.14 Approved form of bond
inadequate.

If CBP determines that none of the
conditions contained in subpart G of
this part is applicable to a transaction
sought to be secured, the Director,
Revenue Division or, in the case of a
single transaction bond, the port
director, will draft conditions that cover
the transaction. Before execution of the
bond, the conditions must be submitted
to Headquarters, Attention: Executive
Director, Regulations and Rulings,
Office of International Trade, for
approval.

13.In §113.15:

a. The first sentence is revised; and

b. The second and third sentences are
amended by removing the word “‘shall”
each place that it appears and adding
the word “will”.

The revision reads as follows:

§113.15 Retention of approved bonds.

Except for bonds containing the
agreement to pay court costs
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(condemned goods—see § 113.72),
single transaction bonds that are
approved by the port director will
remain on file at the port office and
approved continuous bonds (including
bonds relating to repayment of
erroneous drawback payments
containing the conditions set forth in
§113.65) will remain on file at the RD.
* % %

14.In §113.21:

a. Paragraph (a)(1) is revised;

b. Paragraphs (b) and (c) are amended
by removing the word ““shall” each
place that it appears and adding the
word “must”’;

c. Paragraph (d) is amended by
removing the word “shall” and adding
in its place the word “may”’; and

d. Paragraph (e) is revised.

The revision of §113.21(a)(1) and (e)
reads as follows:

§113.21 Information required on the bond.

(a)(1) Identification of principal, co-
principal, and sureties. The names of
the principal, co-principal, and sureties,
and their respective places of residence,
must appear in the bond. In the case of
a corporate principal, co-principal or
surety, its legal designation and the
address of its principal place of business
must appear.

* * * * *

(e) Presumption of proper execution.
CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full
compliance with all applicable laws.

§113.22 [Removed and Reserved]

15. Section 113.22 is removed and
reserved.

16.In §113.23:

a. The heading and text of paragraph
(a)(2) are amended by removing the
words ‘“‘or erasures’’;

b. Paragraph (b) is amended by
removing the word “erasures,” and by
removing the word ““shall” and adding
in its place the word “must”’; and

c. Paragraphs (c) and (d) are revised.

The revisions of § 113.23(c) and (d)
read as follows:

§113.23 Changes made on the bond.
* * * * *

(c) After signing, prior to approval. If
minor alterations, other than
modifications or interlineations (i.e.,
changes that go to the substance of the
bond), are made to the bond after it is
signed, but prior to its approval by CBP,
the consent of all the parties must be
indicated on the bond. When a
modification or interlineation is desired,
the existing bond will be cancelled and
a new bond will be executed.

(d) After approval. Except in cases
where a change in the bond is expressly
authorized by regulations or
instructions from the Commissioner of
CBP, CBP will not permit a change as
defined in paragraph (a) of this section
after the bond has been approved. When
changes are desired, the existing bond
will be cancelled and a new bond is
required which, when approved, will
supersede the cancelled bond.

17. Section 113.24 is revised to read
as follows:

§113.24 Riders.

(a) Types of riders. The Revenue
Division (RD) may accept bond
riders,including the following types:

(1) Name change of principal/trade
name/unincorporated division. A bond
rider to change the name of a principal/
trade name/unincorporated division on
a bond may be used only when the
change in name does not change the
legal identity or status of the entity. If
a new corporation is created as a result
of a merger, reorganization or similar
action, a bond rider cannot be used and
a new bond will be required.

(2) Address change. A bond rider may
be used to change the address on a
bond.

(3) Addition and deletion of trade
names and unincorporated divisions of
a corporate principal. A bond rider may
be used to add to or delete from a bond
trade names and the names of
unincorporated divisions of a corporate
principal that do not have a separate
and distinct legal status.

(b) Where filed. A bond rider must be
filed at the RD.

(c) Attachment of rider and, where
applicable, CBP Form 5106 to bond. All
riders expressly authorized by the
Commissioner of CBP must be filed with
the related bond and must reference the
related bond’s CBP-issued bond
number. Where applicable, a completed
CBP Form 5106 must be submitted with
the bond rider.

(d) Failure to provide rider. CBP may
refuse to accept any new conditions
under a previously approved bond
where a rider that is expressly
authorized by the Commissioner of CBP
has not been submitted to CBP.

(e) Format of rider. A rider submitted
to the RD on paper must be signed by
both the principal (including all co-
principals) and surety, sealed, executed,
include a certificate as to corporate
principal, if applicable, and otherwise
comply with the requirements of this
part. A rider submitted to the RD in an
electronic format must contain the
certification set forth in §113.11(e)(2)
and the filer must retain a copy of the
seal as per § 113.25(b). CBP is entitled

to presume, without verification, that
submitted riders are properly executed,
complete, accurate, and in full
compliance with all applicable laws. A
rider must contain one or more of the
following formats, as applicable:

(1) Name change of principal/trade name/
unincorporated division.

By this rider to CBP Form 301 (or other form
as designated by regulation), (bond
number), executed on (date), by
(former name), as principal
(importer number), the
(new name), hereby certifies that it is the
same entity formerly known as
(former name), and the principal and surety
agree that they are responsible for any act
secured by this bond done under the
aforementioned new name of the principal/
trade name/unincorporated division. This
rider is effective on (date).
(2) Address change.
By this rider to CBP Form 301 (or other form
as designated by regulation), (bond
number), executed on (date), by
(name of principal/trade name/
unincorporated division), as principal,
(importer number), and ]
(surety’s name and code), as surety, which is
effective on (date), the principal,
surety, or both, intend that the bond be
amended to show (new address) as
their address. The principal, surety, or both,
as may be appropriate, agree to be bound as
though this bond has been executed with the
new address shown.

(3) Addition or deletion of trade names and
unincorporated divisions of a corporate
official—(i) Addition rider.

By this rider to CBP Form 301 (or other form
as designated by regulation), (bond
number), executed on __(date), by
(name of principal/co-principal/
trade name/unincorporated division), as
principal ] (importer number), and
(surety’s name and code), as surety,
which is effective on (date), the
principal, co-principal and surety agree that
the below listed names are unincorporated
units of the principal or are trade or business
names used by the principal in its business
and that this bond covers its business and
that this bond covers any act done in those
names to the same extent as though done in
the name of the principal. The principal and
surety agree that any such act will be
considered to be the act of the principal.

(ii) Deletion rider.

By this rider to CBP Form 301 (or other form
as designated by regulation), ] (bond
number), executed on (date), by
(name of principal/trade name/
unincorporated division), as principal
(importer number), and
(surety’s name and code), as surety, which is
effective on (date), the principal and
surety agree that the below listed names of
unincorporated units of the principal or trade
or business names used by the principal in
its business are deleted from the bond
effective upon the date of approval of the
rider by the appropriate CBP official.

18. Section 113.25 is revised to read
as follows:
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§113.25 Seals.

(a) Paper bonds. When a seal is
required, the seal must be affixed
adjoining the signatures of the principal
and corporate surety, and the corporate
seal must be affixed close to the
signatures of persons signing on behalf
of a corporation. Bonds must be under
seal in accordance with the law of the
State in which executed. When the
charter or governing statute of a
corporation requires its acts to be
evidenced by its corporate seal, such
seal is required.

(b) Bonds submitted electronically.
Continuous bonds submitted in an
electronic format do not have to be
affixed with a seal; however, electronic
bonds must include the certification
language required by § 113.11(e)(2)
which states that the applicant is acting
under authority of the [named]
corporation and the certification
constitutes legally binding evidence of
the corporate seal. Additionally, where
either the law of the State in which the
bond is executed or the CBP regulations
require a seal, the party executing the
electronic bond must retain a copy of
the paper seal and make such seal
available to CBP for inspection upon
request.

(c) Presumption of proper execution.
CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full
compliance with all applicable laws.

19.In §113.26:

a. Paragraph (a) is amended by
removing the word “Bonds” and adding
in its place the words “Continuous
bonds”; removing the number “30”” and
adding in its place “60”, and; removing
the word “Customs” and adding in its
place the term “CBP”;

b. Paragraph (b) is amended by
removing the words “Customs Bond,
Customs” and adding in their place the
term “CBP”’;

c. Paragraph (c) is amended by
removing the words “Customs Bond,
Customs” and adding in their place the
term “CBP”’; and

d. Paragraph (e) is revised.

The revision to §113.26(e) reads as
follows:

§113.26 Effective dates of bonds and
riders.

(e) Rider to delete trade names and
unincorporated divisions of a corporate
principal. A rider to delete trade names
and unincorporated divisions of a
corporate principal is effective on the
effective date identified on the rider if
the date is at least 15 days after the date
CBP receives the rider. If the rider is not

received 15 days before the identified
effective date or no effective date is
identified on the rider, it will be
effective on the close of business of the
fifteenth business day after it is received
by CBP.

20. Section 113.27 is revised to read
as follows:

§113.27 Effective dates of termination of
bond.

(a) Termination by principal/co-
principal. A written request by a
principal or co-principal to terminate a
continuous bond must be addressed to
the Revenue Division (RD) and must
state the date the termination will take
effect. Once the RD has received a valid
bond termination request, the
termination cannot be withdrawn. The
termination will take effect on the date
requested if that date is at least 15
business days after the date the request
is received by CBP. Where the requested
date of termination is less than 15
business days from the date CBP
received the request, or where no
termination date has been requested, the
termination will take effect on the close
of business on the fifteenth business day
after the request is received by CBP.

(b) Termination by surety. A surety
may, with or without the consent of the
principal, terminate a CBP bond on
which it is obligated. Written notice of
the termination must be sent to the
principal and the RD and must state the
date the termination will take effect.
Once the RD has received a valid bond
termination request, the termination
cannot be withdrawn. The termination
will take effect on the date requested if
that date is at least 15 business days
after the date the notice is received by
CBP. Where the requested date of
termination is less than 15 business
days from the date CBP received the
notice, or where no termination date has
been requested, the termination will
take effect on the close of business on
the fifteenth business day after the
notice is received by CBP.

(c) Effect of termination. (1) After a
bond is terminated, no new CBP
transactions will be charged against the
bond. A new bond in an appropriate
amount on CBP Form 301 (or other form
as designated by regulation), containing
the appropriate bond conditions set
forth in subpart G of this part, must be
filed before further CBP activity may be
transacted.

(2) Notwithstanding the above, when
a principal intends to continue to
engage in the same activity as that
secured by a bond to be terminated
pursuant to this section, and the
principal has submitted a replacement
bond to secure that continued activity,

no termination requested by a principal
or surety will take effect or be effective
until CBP has reviewed and approved
the replacement bond.

§113.32 [Amended]

21.In §113.32:

a. New introductory text is added to
read as follows, “A partnership,
including a limited partnership, means
any business association recognized as
such under the laws of the State where
the association is organized.”;

b. Paragraph (a) is removed;

c. Existing paragraph (b) is
redesignated as paragraph (a) and is
amended by removing the word ““shall”
and adding in its place the word
“must”’; and

d. Existing paragraph (c) is
redesignated as paragraph (b) and is
amended, in the first sentence, by
removing the word ““shall ”” and adding
in its place the word “will”, and by
removing the second sentence.

22. Section 113.33 is amended by:

a. Revising the heading and
paragraphs (a), (b), and (c);

b. In paragraph (d), removing the
words “port director” and adding in
their place the term “RD”, and removing
the word “‘shall” each place that it
appears and adding the word “must”’;
and

c. In paragraph (e), removing the
words ‘“‘shall be” and adding in their
place the word “‘are”.

The revisions to § 113.33 read as
follows:

§113.33 Corporations (including Limited
Liability Corporations) as principals.

(a) Name of corporation (including
Limited Liability Corporation (LLC)) on
bond. The name of a corporation or LLC
executing a CBP bond as a principal
must be indicated on the bond.

(b) Signature and seal of corporation
(including Limited Liability Corporation
(LLC)) on the bond. Where the bond of
a corporate or LLC principal is
submitted to CBP on paper, it must be
signed by an authorized officer or
attorney of the corporation or LLC and
the seal must be affixed immediately
adjoining the signature of the person
executing the bond, as provided for in
§113.25(a). Where the continuous bond
of a corporate or LLC principal is
submitted to the RD in an electronic
format, the bond must contain the
certification language set forth in
§113.11(e)(2) and, where applicable, the
party executing the bond must retain a
copy of the paper seal in accordance
with § 113.25(b). CBP is entitled to
presume, without verification, that
submitted bond applications and related
documentation, which include the
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bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

(c) Bond executed by an officer of
corporation (including Limited Liability
Corporation (LLC)). When a bond is
executed by an officer of a corporation
or LLC, the officer’s signature
constitutes prima facie evidence of that
officer’s authority to bind the
corporation or LLC. CBP is entitled to
presume, without verification, that
submitted bond applications and related
documentation, which include the
bond, are properly executed, complete,
accurate, and in full compliance with all
applicable laws.

* * * * *

§113.34 [Amended]

23. Section 113.34 is amended by
removing the word “‘shall” in the
second sentence and adding in its place
the word “may”’.

24. Section 113.35 is revised to read
as follows:

§113.35 Individual sureties.

(a) Number required. If individuals
sign as sureties, there must be two
sureties on the bond unless CBP is
satisfied that one surety is sufficient to
protect the revenue and insure
compliance with the law and
regulations.

(b) Qualifications to act as surety—
(1) Residency and citizenship. Each
individual surety on a CBP bond must
be both a resident and citizen of the
United States.

(2) Granting of power of attorney. Any
individual, unless prohibited by law,
may grant a power of attorney to sign as
surety on CBP bonds. Unless the power
is unlimited, all persons to whom the
power relates must be named.

(3) Property requirements. For both
single transaction and continuous
bonds, each individual surety must have
property available as security within the
customs territory of the United States.
The current market value of the
property less any encumbrance must be
equal to or greater than the amount of
the bond. If one individual surety is
accepted, the individual surety must
have property the value of which, less
any encumbrance, is equal to or greater
than twice the amount of the bond.

(c) Oath and evidence of solvency.
Before being accepted as a surety,
theindividual must:

(1) Take an oath on CBP Form 3579,
setting forth:

(i) The amount of assets over and
above all debts and liabilities and such
exemptions as may be allowed by law;
and

(ii) The general description and
location of one or more pieces of real
estate owned within the customs
territory of the United States, and the
value thereof less any encumbrance.

(2) Produce such evidence of solvency
and financial responsibility as CBP may
require.

(d) Determination of financial
responsibility. An individual surety will
not be accepted on a bond until CBP is
satisfied as to the financial
responsibility of the individual. CBP
may request Immigration and Customs
Enforcement (ICE) to conduct an
immediate investigation to verify a
surety’s financial responsibility.

(e) Continuancy of financial
responsibility. In order to follow the
continued solvency and financial
responsibility of individual sureties,
CBP will require a new oath and
determine the financial responsibility of
each individual surety as prescribed in
paragraphs (c) and (d) of this section at
least once every 6 months, and more
often if deemed advisable.

§113.36 [Amended]

25. Section 113.36 is amended by
removing the word “‘shall” and adding
in its place the word “will”.

26.In §113.37:

a. The second sentence in paragraph
(a) is amended by removing the word
“Customs” and adding in its place the
term “CBP”’; by removing the word
‘““shall” where it appears after the word
“corporation” and adding in its place
the word “will”’; and by removing the
words ‘““shall be for a greater amount
than” and adding in their place the
words “may exceed”’;

b. Paragraph (b) is revised;

c. Paragraph (c) is revised;

d. Paragraph (d) is amended by
removing the word “‘shall” and adding
in its place the word “must”;

e. Paragraph (e) is revised;

f. Paragraph (f) is amended: by
removing the word ‘“‘shall” and adding
in its place the word “must’’; by
removing the words ‘“Bureau of
Government Financial Operations” and
adding in their place the words,
“Financial Management Service”’; by
removing in the last paragraph of the
“Corporate Sureties Agreement for
Limitation of Liability” set forth under
paragraph (f) the number “19 " and
adding in its place “20__”’; and by
removing in the signature block the
words ‘“‘Port Director (Drawback Office)”’
and adding in their place the words
‘““Authorized CBP officer”’; and

g. Paragraph (g) is revised.

The revisions of § 113.37 read as
follows:

§113.37 Corporate sureties.

* * * * *

(b) Name of corporation on the bond.
The name of a corporation executing a
CBP bond as a surety must be indicated
on the bond.

(c) Name of agent or attorney on the
bond. The full name of the agent or
attorney acting for a corporate surety, as
it appears on the bond, must be
indicated on the bond.

* * * * *

(e) Signature and seal of the
corporation on the bond. Except where
submitted in an electronic format, a
bond executed by a corporate surety
must be signed by an authorized officer
or attorney of the corporation and the
corporate seal must be affixed
immediately adjoining the signature of
the person executing the bond, as
provided in § 113.25(a). Where a
corporate surety submits a bond to the
RD in an electronic format, the bond
must contain the certification language
prescribed by § 113.11(e)(2) and the
corporate surety must retain a copy of
the seal in accordance with §113.25(b).
CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full

compliance with all applicable laws.

(g) Power of attorney for the agent or
attorney of the surety. Corporations may
execute powers of attorney to act on
their behalf in the following manner:

(1) Execution and contents. The
corporate surety power of attorney must
be executed on CBP Form 5297 and
must contain the following information:

(i) Corporate surety name and
number;

(ii) Name, address and Social Security
number of agent or attorney;

(iii) Date of execution of power of
attorney;

(iv) Seal of the corporate surety, either
affixed to the CBP Form 5297 or, if
submitted in an electronic format, the
corporate surety must retain a copy of
the seal in accordance with §113.25(b).

(v) Signature of any two principal
officers of corporation or, where the
corporate surety power of attorney is
submitted in an electronic format, the
principal officers must submit the
certification language prescribed in
§113.11(e)(2); and

(vi) Dollar amount of authorization.

(2) Filing. A corporate surety power of
attorney executed on CBP Form 5297
must be filed at the RD via mail, fax, or
in an electronic format pursuant to the
terms prescribed by CBP (see the CBP
Internet Web site located at http://
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www.cbp.gov.) The RD will retain a
copy of the original CBP Form 5297 and
return a validated copy to the grantee.

(3) Term and revocation. Corporate
surety powers of attorney will continue
in force and effect until revoked. Any
surety desiring that a designated agent
or attorney be divested of a power of
attorney must execute a revocation on
CBP Form 5297 and submit this form to
the RD. The revocation will take effect
on the close of business on the date
requested provided the CBP Form 5297
is received at least 5 business days
before the date requested; otherwise, the
revocation will take effect at the close of
business 5 days after the request is
received by the RD.

(4) Change on the power of attorney.
The only changes permitted on the CBP
Form 5297 after it has been approved by
CBP are changes to the grantee’s name
and address. To make any other change
to the power of attorney requires the
submission of two separate CBP Form
5297s: The first revoking the previous
power of attorney and the second
containing a new grant of authority.

(5) Presumption of proper execution.
CBP is entitled to presume, without
verification, that submitted bond
applications and related documentation,
which include the bond, are properly
executed, complete, accurate, and in full
compliance with all applicable laws.

27.In §113.38:

a. The heading and text of paragraph
(a) are amended by removing the word
“Customs” each place it appears and
adding the term “CBP”’;

b. The heading and text of paragraph
(b) are amended by removing the word
“Customs” each place it appears and
adding the term “CBP”’;

c. The heading and text of paragraph
(c)(1) are amended by adding the words
“single transaction”” before the word
“bond”, and by removing the language,
“Director, Border Security and Trade
Compliance Division” and adding in its
place, “Executive Director, Regulations
and Rulings, Office of International
Trade, CBP”;

d. Paragraph (c)(2) is revised;

e. Paragraph (c)(3) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’; and

f. Paragraph (c)(4) is revised.

The revisions to § 113.38(c)(2) and
(c)(4) read as follows:

§113.38 Delinquent sureties.

* * * * *

(C) * * %

(2) Nonacceptance of bond upon
instruction by Commissioner of CBP or
Director, Revenue Division. The
Commissioner of CBP, or the Director,
Revenue Division (RD), may issue

instructions to CBP officers not to
accept a bond secured by an individual
or corporate surety who, without just
cause, is significantly delinquent either
in the number of outstanding bills or

dollar amounts thereof.
* * * * *

(4) Review and final decision. After a
review of any submission made by the
surety under paragraph (c)(3) of this
section, if the Commissioner of CBP, the
Director, RD, or a port director is still of
the opinion bonds secured by the surety
should not be accepted, written notice
of the decision will be provided to the
surety in person or by certified mail,
return receipt requested, at least five
days before the date that CBP will no
longer accept the bonds of the surety.
Copies of the notice will also be
provided to the Executive Director,
Regulations and Rulings, Office of
International Trade and, if the notice
does not originate from the RD, to the
Director, RD. Notice will be given to the
importing public by publishing the
decision in the Customs Bulletin.

§113.39 [Amended]

28.In §113.39:

a. The introductory text is amended
by removing the words ““a port director
or Fines, Penalties, and Forfeitures
Officer is unsatisfied” and adding in
their place the words “CBP is
dissatisfied”’; and by removing the
words “port director may” and adding
in their place the words ““an authorized
CBP officer may”’;

b. The introductory text to paragraph
(a) is amended by removing the words
““A port director or Fines, Penalties, and
Forfeitures Officer shall” and adding in
their place the words “An authorized
CBP officer will”;

c. Paragraph (a)(5) is amended by
removing the words the “port director
or Fines, Penalties, and Forfeitures
Officer” and adding in their place the
words “authorized CBP officer”’; and

d. Paragraph (b) is amended: In the
first sentence, by removing the words
“The Director, Border Security and
Trade Compliance Division, shall” and
adding in their place the words “CBP
Headquarters will”’; in the second
sentence, by removing the words
“Bureau of Government Financial
Operations’” and adding in their place
the words, “Financial Management
Service”; and, in the last sentence, by
removing the words “port director and
Fines, Penalties, and Forfeitures
Officer” and adding in their place the
words “appropriate CBP officer and the
Director, RD”".

29.In §113.40:

a. Paragraph (a) is revised;

b. Paragraph (b) introductory text is
revised and the “Power of Attorney and
Agreement (For Corporation)” form is
amended by removing the designation
“19 " each place that it appears and
adding “20__” in its place;

c. Paragraph (c) is revised;

d. New paragraphs (d) through (g) are
added in alphabetical order.

The revisions to § 113.40 read as
follows:

§113.40 Acceptance of cash deposits or
obligations of the United States in lieu of
sureties on bonds.

(a) General provisions. In lieu of
sureties on any bond required or
authorized by any law, regulation, or
instruction which the Secretary of
Homeland Security, the Secretary of the
Treasury, or the Commissioner of CBP
are authorized to enforce, the Director,
Revenue Division (RD) may accept
United States money, United States
bonds (except for savings bonds),
United States certificates of
indebtedness, Treasury notes, or
Treasury bills in an amount equal to the
face amount of the bond that would be
required. The option to deposit cash or
U.S. obligations in lieu of sureties is at
the option of the importer. A CBP Form
301 designating the appropriate activity
for the cash deposits or obligations in
lieu of surety must also be filed. When
cash or obligations in lieu of surety are
accepted, it must be for a term of no
more than one year. Additional cash
deposits or obligations in lieu of surety
may be required.

(b) Authority to sell United States
obligations on default. At the time of
deposit with the Director, Revenue
Division (RD), of any obligation of the
United States, other than United States
money, the obligor must deliver a duly
executed power of attorney and
agreement authorizing the Director, RD,
in the case of any default in the
performance of any of the conditions of
the bond, to sell the obligation so
deposited and to apply the proceeds of
the sale, in whole or in part, to the
satisfaction of any damages, demands,
or deficiency arising by reason of
default. The format of the power of
attorney and agreement, when the
obligor is a corporation, will be
modified as appropriate when the
obligor is either an individual or a
partnership and reads as follows:

* * * * *

(c) Application of United States
money or obligations on default. If U.S.
cash or obligations are deposited in lieu
of surety on any bond, the appropriate
CBP officer is authorized to apply the
cash or money received from the
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deposited obligation to satisfy any
damages, demand, or deficiency arising
from a default under the bond.

(d) Application to the satisfaction of
damages, demands or deficiencies—(1)
Matters subject to protest. When the
time to protest duties, fees, taxes,
charges or exactions as set forth in 19
U.S.C. 1514 expires and no timely
protest has been filed, or when a timely
protest is filed and is denied in whole
or in part, CBP may collect against the
cash deposit or obligation in lieu of
surety and take any and all necessary
steps to accomplish such collection.

(2) User fees. When the user fees
required to be collected are not remitted
to CBP in the time period prescribed by
law or regulation, CBP may collect
against the cash deposit or obligation in
lieu of surety and take any and all
necessary steps to accomplish such
collection.

(3) Matters subject to administrative
petition—(i) No timely petition. If no
petition has been filed by the day after
the expiration of the petitioning period
provided by regulation or specific
notice, CBP may collect against the cash
deposit or obligation in lieu of surety
and take any and all necessary steps to
accomplish such collection. CBP may
entertain untimely petitions and
supplemental petitions and, if relief is
granted and collection has been made,
CBP will return to the established cash
account the difference between the
amount collected and the amount
ultimately applied.

(ii) Timely petition. If CBP denies a
petition, CBP may collect immediately
against the cash deposit or obligation in
lieu of surety and take any and all
necessary steps to accomplish such
collection. If CBP grants relief, CBP will
return to the established cash account
the difference between the amount
posted and the amount ultimately
applied after petitioning, taking all steps
necessary to accomplish such
collection.

(4) No waiver of rights. Forbearance or
delay on the part of CBP in collection
after it acquires the right to do so
pursuant to the terms set forth in this
section will not constitute a waiver of
the Government’s right to collect from
the cash deposits or obligations in lieu
of surety.

(e) Additional security. If, at any point
prior to the expiration of the one-year
maximum term for cash or obligations
in lieu of a bond, CBP determines that
the cash or obligations are not sufficient
security, CBP possesses the right to
require new, additional cash or
obligations to be posted in lieu of
surety. If new, additional cash or
obligations are not timely posted, CBP

may as a matter of right take action to
prevent the party from continuing the
activity for which the initial cash or
obligations was posted. CBP will
continue to hold the initial cash or
obligations as a matter of right subject
to the provisions found in paragraph (f)
of this section.

(f) Return of cash or obligations and
setoff—(1) Tenure of holding. CBP will
hold cash and obligations until such
time as CBP is reasonably certain that
no circumstances will arise where CBP
will need to collect against it. When
CBP determines that it is reasonably
certain that no circumstances may arise
where it would need to collect against
the cash or obligations and that the cash
or obligations can be returned, CBP will,
pursuant to § 24.72 of this chapter, set
off the cash or obligations against debt
owed to CBP.

(2) No interest to accrue on cash in
lieu of surety. Cash in lieu of surety does
not earn interest while CBP holds it, and
it may not be placed in an interest-
bearing account, not even a low-interest,
low-risk account, under any
circumstances.

(g) No limitation on an importer’s
liability for duty and no effect on the
duration of that liability. An importer is
personally liable for duties, taxes, and
charges found due in connection with
an entry of merchandise. Furthermore,
there is no statute of limitations
governing an importer’s liability for
such duties, taxes, and charges. The fact
that an importer posts cash or
obligations in lieu of a bond does not
alter or affect the two legal facts just
described.

§113.41 [Amended]

30. Section 113.41 is amended by:
removing the word “‘shall” and adding
in its place the word “must”; and
removing the word “Customs” and
adding in its place the term “CBP”".

§113.42 [Amended]

31. Section 113.42 is amended by:
removing from the first sentence the
word ‘‘shall” and adding in its place the
word ‘“‘must”’; removing the word
“Customs” and adding in its place the
term “CBP”’; removing the reference to
“§133.43(a)” and adding in its place a
reference to “§ 113.43(a)”’; and removing
in the second sentence the word “‘shall”
and adding in its place the word “will”.

§113.43 [Amended]

32.In §113.43:

a. Paragraph (a) is amended by
removing the words “of 2 months’” and
adding in their place the words “not to
exceed 60 days”’;

b. Paragraph (b) is amended by:
removing the word “‘shall” each place

that it appears and adding the word
“will”’; and removing the words “2
months” each place that they appear
and adding the words “60 days”; and
c. Paragraph (c) is amended by
removing the word “‘shall” each place
that it appears and adding the word
“will”,
§113.44 [Amended]
33.In § 113.44, paragraph (b) is
amended by removing the word “‘shall”

and adding in its place the word
“must”.

§113.45 [Amended]

34. Section 113.45 is amended by:
removing the word ‘““shall” and adding
in its place the word “must’’; and
removing the word “entry” each place
that it appears and adding the word
“transaction”.

§113.51 [Amended]

35. Section 113.51 is amended by
removing the word “Customs’ and
adding in its place the term “CBP”.

§113.52 [Amended]

36. Section 113.52 is amended by:
removing the word “Customs”” and
adding in its place the term “CBP”’;
removing the symbols “§§°’ and adding
in their place the symbol ““§ ’; removing
the words ““is unsatisfied” and adding
in their place the words “has not been
satisfied”’; and removing the word
“shall” and adding in its place the word
“will”,

§113.53 [Amended]

37.In §113.53:

a. The section heading is amended by
removing the word “Customs” and
adding in its place the term “CBP”;

b. Paragraph (a) is amended by:
removing in the paragraph heading the
word “Customs” and adding in its place
the term “CBP”’; removing in the
introductory text the word “Customs”
each place that it appears and adding
the term “CBP”’; and adding in
paragraph (a)(3) after the word
“Commissioner” the words “of CBP”’;
and

c. Paragraph (b) is amended by:
adding in the paragraph heading, after
the word “‘director”, the words “‘or other
authorized CBP officer”’; removing, in
the text, the word ‘“Customs’ and
adding in its place the term “CBP”’;
adding after the word ““director” the
words “or other authorized CBP
officer”’; and removing the word ““shall”
and adding in its place the word “will”.

§113.55 [Amended]

38.In §113.55:
a. Paragraph (c) is amended by:
removing in the introductory text the
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word ““shall”” each place that it appears
and adding the word “must’’; removing
the word “Customs” and adding in its
place the word “customs”; removing in
paragraph (c)(1) the word ““shall” and
adding in its place the word “will”’; and
removing in paragraph (c)(3) the word
“Customs” and adding in its place the
term “CBP”’; and

b. Paragraph (d) is removed.

Subpart G—CBP Bond Conditions

39. The subpart G heading is revised
to read as set forth above.

§113.61 [Amended]

40. Section 113.61 is amended, in the
first sentence, by removing the upper
case word “Customs” and adding in its
place the lower case word “customs”;
and in the second sentence, by
removing the word “Customs” and
adding in its place the term “CBP”.

41.In §113.62:

a. The introductory text is amended
by: removing the word “shall” and
adding in its place the word “must”’;
and by removing the words ““single
entry” and adding in their place the
words ‘““single transaction”’;

b. Paragraphs (a)(1), (a)(1)(ii), and
(a)(2) are amended by: removing the
word “Customs” each place that it
appears and adding the term “CBP”;
and in paragraph (a)(1)(i), by adding
after the word “‘regulation” the words
“and including payments made via
periodic monthly statement”’;

c. Paragraph (a)(3) is amended by
removing the words ““the port director”
and adding in their place the term
“CBP”;

d. The introductory text to paragraph
(b) and paragraph (b)(1) are amended by
removing the word “Customs’ each
place that it appears and adding the
term “CBP”’;

e. Paragraph (c) is amended by
removing the word “Customs” and
adding in its place the term “CBP”;

f. Paragraph (d) introductory text is
amended by removing the word
“Customs” wherever it appears and
adding in each place the term “CBP”’;

g. Paragraph (f) introductory text and
paragraph (f)(2) are amended by
removing the word “Customs” wherever
it appears and adding in each place the
term “CBP”’;

h. Paragraph (f)(3) is revised;

i. Paragraph (g)(1) is amended by
removing the word “Customs”” and
adding in its place the term “CBP”’;

j. Paragraph (h)(2) is revised;

k. Paragraphs (h)(3) and (h)(4) are
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”’;

1. The heading and text of paragraph
(i) are amended by removing the words
“Customs Regulations” each place that
they appear and adding the words “CBP
regulations”’; and by removing the
words “Customs security” each place
that they appear and adding the words
“CBP security”’;

m. Paragraphs (m)(2) and (m)(4) are
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”’; and by
removing the word “‘shall” each place
that it appears and adding the word
“will”.

The revisions to § 113.62 read as
follows:

§113.62 Basic importation and entry bond
conditions.
* * * * *

(f]***

(3) Keep any customs seal or cording
on the merchandise intact until the
merchandise is examined by CBP.

(h) EE

(2) If a fishing vessel, to present the
original approved application to CBP
within 24 hours on each arrival of the
vessel in the customs territory of the
United States from a fishing voyage;

42.In §113.63:

a. The introductory paragraph is
amended by removing the word “shall”
each place that it appears and adding
the word “must”’;

b. Paragraphs (a)(2) and (a)(3) are
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”’; and
paragraph (a)(3) is further amended by
adding the term “CBP” immediately
before the word “regulations”;

c. Paragraph (a)(5) is amended by
removing the word “Customs” each
place that it appears and adding the
term “CBP”’;

d. Paragraphs (b)(2) and (b)(3) are
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”;

e. Paragraphs (c)(1), (c)(2), (c)(3) and
(c)(4) are amended by removing the
word “Customs” each place that it
appears and adding the term “CBP”’;

f. Paragraph (d) is amended by
removing in the paragraph heading and
text the word “Customs”” each place that
it appears and adding the term “CBP”’;

g. Paragraph (e) is amended by
removing the words “Customs laws and
regulations” and adding in their place
the words “‘customs laws and CBP
regulations’’;

h. The heading and text of paragraph
(f) are amended by removing the words
“Customs Regulations” each place that

they appear and adding the words “CBP
regulations”, and by removing the
words “Customs security’ each place
that they appear and adding the words
“CBP security”’;

i. Paragraphs (h)(1), (h)(2) and (h)(5)
are amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”’;

j. Paragraph (i)(2) is amended by
removing the word ““shall”” and adding
in its place the word “will”’; and by
removing the word “Customs’ and
adding in its place the term “CBP”’; and

k. Paragraph (i)(3) is amended by
removing the word “Customs”” and
adding in its place the term “CBP”.

43.In §113.64:

a. The introductory paragraph is
amended by: removing the word “‘shall”
and adding in its place the word
“must”’; and by removing the word
“entry”’ and adding in its place the word
“transaction’’;

b. Paragraph (a) is amended by
removing the second sentence;

c. Existing paragraphs (b) through (k)
are redesignated as paragraphs (c)
through (1);

d. A new paragraph (b) is added;

e. Newly redesignated paragraph (c) is
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”; and in the
third sentence by removing the word
“shall” and adding in its place the word
“will”;

f. The heading and text of newly
redesignated (j) are amended by
removing the words “Customs
Regulations” each place that they
appear and adding the words “CBP
regulations”; and by removing the
words “Customs security’ each place
that they appear and adding the words
“CBP security”’; and

g. Newly redesignated paragraphs
(1)(1) and (1)(2) are amended by
removing the word “Customs’ each
place that it appears and adding the
term “CBP”’.

The revisions to § 113.64 read as
follows:

§113.64 International carrier bond
conditions.
* * * * *

(b) Agreement to pay liquidated
damages—(1) Passenger processing fees:
If the principal (carrier) fails to pay
passenger processing fees to CBP no
later than 31 days after the close of the
calendar quarter in which they were
required to be collected pursuant to
§ 24.22(g) of this chapter, the obligors
(principal and surety, jointly and
severally) agree to pay liquidated
damages equal to two times the
passenger processing fees which were
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required to be collected but not timely
remitted to CBP, regardless of whether
such fees were in fact collected from
passengers, as prescribed by regulation.

(2) Railroad car processing fees: If the
principal (carrier) fails to pay railroad
car processing fees to CBP no later than
60 days after the close of the calendar
month in which they were collected
pursuant to § 24.22(d) of this chapter,
the obligors (principal and surety,
jointly and severally) agree to pay
liquidated damages equal to two times
the railroad car processing fees which
have not been timely paid to CBP as
prescribed by regulation.

(3) Reimbursement fees payable by
express consignment carrier and
centralized hub facilities. If the
principal (carrier) fails to timely pay the
reimbursement fees payable to CBP by
express consignment carrier facilities
and centralized carrier facilities
pursuant to the terms set forth in
§ 24.23(b)(4) of this chapter, the obligors
(principal and surety, jointly and
severally) agree to pay liquidated
damages equal to two times the fees
which have not been timely paid to CBP

as prescribed by that section.
* * * * *

§113.65 [Amended]

44.In §113.65:

a. The introductory paragraph is
amended by: removing the word “shall”
and adding in its place the word
“must”’; and by removing the word
“entry” and adding in its place the word
“transaction”; and

b. Paragraphs (a)(3) and (a)(4) are
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”.

45.In §113.66:

a. The introductory paragraph is
amended by removing the word “‘shall”
each place that it appears and adding
the word “must”’;

b. Paragraph (a) introductory text and
paragraph (a)(1) are revised;

c. Paragraph (b)(3) is amended by
removing the word “Customs’ and
adding in its place the term “CBP”;

d. Paragraph (c)(2) is amended by
removing the word “Customs’ and
adding in its place the term “CBP”;

e. Paragraph (d)(2) is amended by:
removing the word ‘““shall” and adding
in its place the word “will”’; and by
removing the word “Customs’ and
adding in its place the term “CBP”’; and

f. Paragraph (d)(3) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’.

The revisions to § 113.66(a) read as
follows:

§113.66 Control of containers and
instruments of international traffic bond
conditions.

(a) Agreement to Enter Any Diverted
Instrument of International Traffic. If
the principal brings in and takes out of
the customs territory of the United
States an instrument of international
traffic without entry and without
payment of duty, as provided by the
CBP regulations and section 322(a),
Tariff Act of 1930, as amended (19
U.S.C. 1322(a)), the principal agrees to:

(1) Report promptly to CBP when the
instrument is diverted to point-to-point
local traffic in the customs territory of
the United States or when the
instrument is otherwise withdrawn in
the customs territory of the United
States from its use as an instrument of

international traffic.
* * * * *

§113.67 [Amended]

46.In §113.67:

a. The introductory text to paragraph
(a) is amended by removing the word
“shall” each place that it appears and
adding the word “must”’;

b. Paragraphs (a)(1) introductory text,
(a)(1)(i), and (a)(1)(iii) are amended by
removing the word “Customs” each
place that it appears and adding the
term “CBP”’;

c. Paragraph (a)(2)(iii) is amended by:
removing the word “‘shall” and adding
in its place the word “will”’; and by
removing the word “Customs” where it
appears and adding in each place the
term “CBP”".

d. The introductory text to paragraph
(b) is amended by removing the word
“shall” each place that it appears and
adding the word “must”’; and

e. Paragraphs (b)(1), (b)(1)(i),
(b)(1)(iii), and (b)(2)(iii) are amended by
removing the word “Customs” each
place that it appears and adding the
term “CBP”.

§113.68 [Amended]

47.In §113.68:

a. The introductory text is amended
by: removing the word “‘shall” each
place that it appears and adding the
word “must”’; and by removing the
word “‘entry” and adding in its place the
word ““transaction’’;

b. Paragraph (a) is amended by
removing the word “Customs” and
adding in its place the term “CBP”’; and

c. The second sentence of paragraph
(b) is amended by removing the word
“shall” and adding in its place the word
“will”’; and by removing the word
“Customs” and adding in its place the
term “CBP”".

§113.69 [Amended]
48.In §113.69:

a. The introductory text is amended
by: removing the word ‘“‘shall” each
place that it appears and adding the
word “must”’; and by removing the
word “entry”’ and adding in its place the
word “transaction”’; and

b. The introductory paragraph in the
“Production of Bill of Lading Bond
Conditions” is amended by removing
the word “Customs” and adding in its
place the term “CBP”.

§113.70 [Amended]

49.In §113.70:

a. The introductory paragraph is
amended by: removing the word “shall”
each place that it appears and adding
the word “must”; and by removing the
word “entry”’ and adding in its place the
word “transaction”’; and

b. The first sentence in the “Bond
Condition to Indemnify United States
for Detention of Copyrighted Material”
is amended by removing the word
“Customs” and adding in its place the
term “CBP”’.

§113.71 [Amended]

50. In § 113.71, the introductory text
is amended by: removing the word
“shall” each place that it appears and
adding the word “must”’; and by
removing the word “entry” and adding
in its place the word ““transaction”.

§113.72 [Amended]

51.In §113.72, the introductory text
is amended by: removing the word
““shall” each place that it appears and
adding the word “must”’; and by
removing the word “entry” and adding
in its place the word “transaction”.

§113.73 [Amended]

52.In §113.73:

a. The introductory text is amended
by removing the word ““shall” each
place that it appears and adding the
word “must”’;

b. Paragraph (a)(1) is amended by
removing the word “Customs”” and
adding in its place the term “CBP”’;

c. Paragraph (a)(2) is amended by:
removing the word “Customs” each
place that it appears and adding the
term “CBP”’; and by removing the word
“shall” in the third sentence and adding
in its place the word “will”;

d. Paragraph (b) is amended by:
removing the word ‘““shall” and adding
in its place the word “will”’; and by
removing the word “Customs’ and
adding in its place the term “CBP”;

e. Paragraph (d)(2) is amended by
removing the phrase “Customs officer”
and adding in its place the term “CBP
Officer”’; and

f. Paragraph (e) is amended by
removing the word “Customs” and
adding in its place the term “CBP”.
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§113.74 [Amended]

53. Section 113.74 is amended by
removing the word “entry” and adding
in its place the word “transaction”.

Appendix A to Part 113—[Amended]

54. Appendix A to Part 113 is
amended by removing:

a. In the Appendix heading, the title
of the bond, and the text of the bond,
the words “Customs security” each
place that they appear and adding the
words “CBP security”’; and

b. In the text of the bond, the number
“19” where it appears and adding the
number “20”’; the words ’Customs
airports” and adding the words “CBP
airports”; and the words “Customs
Regulations” and adding the words
“CBP regulations”.

Appendix B to Part 113—[Amended]

55. Appendix B to Part 113 is
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”.

Appendix C to Part 113—[Amended]

56. Appendix C to Part 113 is
amended by removing the word
“Customs” each place that it appears
and adding the term “CBP”.

PART 133—TRADEMARKS, TRADE
NAMES, AND COPYRIGHTS

57. The general and specific authority
citations for part 133 continue to read as
follows:

Authority: 17 U.S.C. 101, 601, 602, 603; 19
U.S.C. 66, 1624; 31 U.S.C. 9701.
* * * * *

Sections 133.21 through 133.25 also issued
under 15 U.S.C. 1124, 19 U.S.C. 1526.

* * * * *

58. Section 133.21(d) is revised to
read as follows:

§133.21 Articles bearing counterfeit
trademarks.

* * * * *

(d) Samples available to the
trademark owner. At any time following
seizure of the merchandise, CBP may
provide a sample of the subject
merchandise to the owner of the
trademark for examination, testing, or
other use in pursuit of a related private
civil remedy for trademark
infringement. To obtain a sample under
this section, the trademark/trade name
owner must furnish CBP with a single
transaction bond in the form and
amount specified by the port director or
a continuous bond in the form and
amount specified by the Director,
Revenue Division. CBP may demand the
return of the sample at any time. The
owner must return the sample to CBP

upon demand or at the conclusion of the
examination, testing or other use in
pursuit of a related private civil remedy
for trademark infringement. In the event
that the sample is damaged, destroyed,
or lost while in the possession of the
trademark owner, the owner must, in
lieu of return of the sample, certify to
CBP that: “The sample described as
[insert description] and provided
pursuant to 19 CFR 133.21(d) was
(damaged/destroyed/lost) during
examination, testing or other use.”
* * * * *

59. Section 133.25(c) is revised to
read as follows:

§133.25 Procedure on detention of articles
subject to restriction.
* * * * *

(c) Samples available to the
trademark or trade name owner. At any
time following presentation of the
merchandise for CBP’s examination, but
prior to seizure, CBP may provide a
sample of the suspect merchandise to
the owner of the trademark or trade
name for examination or testing to assist
in determining whether the article
imported bears an infringing trademark
or trade name. To obtain a sample under
this section, the trademark/trade name
owner must furnish CBP with a single
transaction bond in the form and
amount specified by the port director or
a continuous bond in the form and
amount specified by the Director,
Revenue Division. CBP may demand the
return of the sample at any time. The
owner must return the sample to CBP
upon demand or at the conclusion of the
examination or testing. In the event that
the sample is damaged, destroyed, or
lost while in the possession of the
trademark or trade name owner, the
owner must, in lieu of return of the
sample, certify to CBP that: “The sample
described as [insert description] and
provided pursuant to 19 CFR 133.25(c)
was (damaged/destroyed/lost) during
examination or testing for trademark
infringement.”

* * * * *

60. In § 133.42, paragraph (e) is
amended by: revising the second
sentence; removing the word “Customs”
where it appears and adding in each
place the term “CBP”’; and, in the last
sentence, removing the word ““shall”
and adding in its place the word
“must”.

The revision to § 133.42(e) reads as
follows:

§133.42 Infringing copies or
phonorecords.
* * * * *

(e) Samples available to the copyright
owner. * * * To obtain a sample under

this section, the copyright owner must
furnish to CBP a single transaction bond
in the form and amount specified by the
port director or a continuous bond in
the form and amount specified by the

Director, Revenue Division. * * *
* * * * *

Approved: December 14, 2009.
Jayson P. Ahern,

Acting Commissioner, U.S. Customs and
Border Protection.

Timothy E. Skud,

Deputy Assistant Secretary of the Treasury.
[FR Doc. E9—30920 Filed 1-4-10; 8:45 am]
BILLING CODE 9111-14-P

POSTAL SERVICE
39 CFR Part 111

Restricting the Mailing of Replica or
Inert Explosive Devices

AGENCY: Postal Service™,
ACTION: Proposed rule; revised.

SUMMARY: The Postal Service proposes
to revise Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM®) to clarify that a
proposed new standard to allow for the
mailing of replica or inert explosive
devices, such as grenades, be sent by
Registered Mail™ only.

DATES: Submit comments on or before
February 4, 2010.

ADDRESSES: Mail or deliver written
comments to the Manager, Mailing
Standards, U.S. Postal Service, 475
L’Enfant Plaza SW., Room 3436,
Washington, DC 20260-3436. You may
inspect and photocopy all written
comments at USPS Headquarters
Library, 475 L’Enfant Plaza SW., 11th
Floor N, Washington, DC between 9 a.m.
and 4 p.m., Monday through Friday.
E-mail comments, containing the name
and address of the commenter, may be
sent to: MailingStandards@usps.gov,
with a subject line of “Inert Munitions”
Faxed comments are not accepted.

FOR FURTHER INFORMATION CONTACT:
Mary J. Collins 202—268-5440 or Evans
King, 202—-268-4982.

SUPPLEMENTARY INFORMATION: The Postal
Service published a Federal Register
proposed rule (73 FR 12321) on March
7, 2008 to prohibit replica and inert
munitions from the mail. Upon further
review and in consideration of
respondents’ comments, we are revising
our proposal to:

1. More specifically identify these
items as “replica or inert explosive
devices” rather than “replica or inert
munitions” and,
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2. Identify a process for mailing such
items rather than prohibiting them from
the mail altogether.

In the past, postal operations have
been disrupted and facilities have been
evacuated when replica or inert
explosive devices have been discovered
in the mail. Such evacuations result in
unnecessary expense and loss of
productivity to the Postal Service and
can jeopardize USPS® service
commitments. We believe this revised
proposed rule will minimize the
chances of operational disruptions
caused by replica or inert explosive
devices and at the same time allow
mailers to continue to use the mail for
shipping these items.

Comments Received

All comments received in response to
the original proposed rule were in
opposition to the proposal, falling into
four major categories. Comments are
summarized and presented below
followed by our responses:

Comment: The Postal Service
proposal is vague and overly broad
when identifying all replica or inert
“munitions” as being prohibited from
mailing.

The Postal Service agrees that the
language in the rule could be more
descriptive. We have, therefore, termed
these articles as “inert or replica
explosive devices” to distinguish them
from inert munitions, such as empty
shell casings and the like. In the revised
proposed rule, replica or inert items that
clearly look like a bomb or an explosive
device, to an untrained observer, must
be presented for mailing in accordance
with the proposed standards in this
document. This proposed rule is
intended to discourage indiscriminate
mailing of articles that appear to be
explosive devices.

Comment: Respondents dispute
whether there really is a problem of
inert munitions in the mail.

In the past three years, the Postal
Service has recorded numerous
incidents involving the discovery of
mail that exhibited characteristics of
possible explosives. Postal facilities
have been evacuated due to these
occurrences. Postal Inspectors or local
emergency first responders were
contacted and required to respond to
each of these occurrences.

Comment: The proposal is in
violation of the Second Amendment.

We no longer propose to prohibit the
mailing of items currently allowed by
law to be mailed. In this revised
proposed rule we are limiting the
mailing of articles that have the
appearance of real explosive devices.
This revised proposed rule requires

customers to present packages
containing replica or inert explosive
devices at a retail counter and that they
be sent via Registered Mail. This process
will ensure that packages containing
these items remain separate and easily
identifiable during the mailing process.

Comment: The Postal Service lacks
the authority to ban mailing of this
matter.

While the Postal Service does not
necessarily agree with the legal
arguments presented by certain
respondents in response to its prior
proposed rule, in reconsideration, we
believe we can achieve the goal of
reducing operational interruptions and
maintaining the safety of the mail and
postal employees by limiting the
mailing process of replica or inert
explosive devices rather than
prohibiting them from being mailed.

Although we are exempt from the
notice and comment requirements of the
Administrative Procedure Act (5 U.S.C.
of 553 (b), (c)] regarding proposed
rulemaking by 39 U.S.C. 410(a), we
invite public comments on the
following proposed revisions to Mailing
Standards of the United States Postal
Service, Domestic Mail Manual (DMM),
incorporated by reference in the Code of
Federal Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111
Administrative practice and
procedure, Postal Service.

Accordingly, 39 CFR part 111 is
proposed to be amended as follows:

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—-
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM) as follows:

* * * * *

600 Basic Standards for All Mailing
Services

601 Mailability

* * * * *

11.0 Other Restricted and
Nonmailable Matter

* * * * *

11.5 Replica or Inert Explosive
Devices

[Renumber current 11.5 through 11.20
as 11.6 through 11.21. Insert new 11.5
to read as follows:]

Replica or inert devices that bear a
realistic appearance to explosive
devices such as simulated grenades, but
that are not dangerous, are permitted in
the mail when all of the following
conditions are met:

a. The package is presented by the
mailer at a retail counter.

b. Registered Mail is used. Registered
Mail service is only available for items
mailed as either First-Class Mail or
Priority Mail.

c. The address side of the package is
labeled with “REPLICA EXPLOSIVE”
using at least 20 point type or letters at
least %/4” high.

* * * * *

We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes if our proposal is
adopted.

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E9—31218 Filed 1-4-10; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0804; FRL-9100-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Amendment to Electric
Generating Unit Multi-Pollutant
Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Delaware. The revision is an
amendment to the Electric Generating
Unit Multi-Pollutant Regulation of
Delaware’s Administrative Code, and it
modifies the sulfur dioxide (SO,) mass
emissions limit associated with
Conectiv Edge Moor Unit 5 beginning in
calendar year 2009. This action is being
taken under the Clean Air Act (CAA or
the Act).

DATES: Written comments must be
received on or before February 4, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2009-0804 by one of the
following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.
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C. Mail: EPA-R03-OAR-2009-0804,
Cristina Fernandez, Office of Air
Program Planning, Mailcode 3AP30,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2009—
0804. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov website is
an “‘anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental

Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19901.

FOR FURTHER INFORMATION CONTACT:
Irene Shandruk, (215) 814-2166, or by
e-mail at shandruk.irene@epa.gov.
SUPPLEMENTARY INFORMATION: On
October 7, 2009, the Delaware
Department of Natural Resources and
Environmental Control (DNREC)
submitted a revision to its SIP for an
amendment to Regulation No. 1146—
Electric Generating Unit Multi-Pollutant
Regulation.

I. Background

On November 16, 2006, DNREC
submitted a revision to the Delaware
SIP. This SIP revision pertained to a
new regulation, Regulation No. 1146—
Electric Generating Unit (EGU) Multi-
Pollutant Regulation. The regulation
was adopted in order to impose lower
emissions limits of nitrogen oxides
(NOx), SO, and mercury in order to help
Delaware attain and maintain the
national ambient air quality standards
(NAAQS) for ozone and fine particulate
matter (PM,s), as well as to assist
Delaware in achieving the emissions
reductions needed to support the State’s
8-hour ozone reasonable further
progress plan (RFP). EPA approved the
SIP revision on August 28, 2008 (73 FR
50723).

II. Summary of SIP Revision

On October 7, 2009, EPA received a
SIP revision to amend to Regulation No.
1146. This SIP revision was the result of
a settlement agreement between
Conectiv Delmarva Generating, Inc. and
DNREC in December 2008. Conectiv had
filed an appeal challenging the
regulation for their Edge Moor 5 facility.
The emissions limit of 2,427 tons per
year limited the facility from operating
in extreme circumstances in the event
that failure at other production units
would require them to exceed that limit
in order to supply the needed
electricity. The limit of 4,600 tons per
year was determined to be an adequate
limit after an analysis of the facility’s
history of operation and the estimate of
future operations using the low sulfur
(0.5%) residual fuel to generate
electricity at the 446 megawatt oil-fired
steam generating unit. Currently, the
facility operates at a 10% capacity
factor. If so required, the new emissions
limit would allow the facility to operate
at a 45% capacity factor.

This amendment to Regulation No.
1146 is a reasonable compromise

between Conectiv and DNREC, which
prevented a potential overturning of the
regulation. Analysis supports that the
increase in the SO, emissions limit for
the Edge Moor 5 facility will not lead to
increased SO, emissions on an annual
basis, but will enable the facility to
operate at a higher capacity if in the
unusual circumstance it should be
needed. Given that an increase in SO,
emissions is not expected from what
they currently are at the facility, this
revision will continue to help Delaware
attain and maintain NAAQS for PM, s.

IIL. Proposed Action

EPA is proposing to approve the
Delaware SIP revision for the
amendment to Regulation No. 1146—
Electric Generating Unit Multi-Pollutant
Regulation submitted on October 7,
2009. This revision pertains to a
modification of the SO, emissions limit
for the Conectiv Edge Moor Unit 5 from
2,427 tons per year to 4,600 tons per
year. EPA is soliciting public comments
on the issues discussed in this
document. These comments will be
considered before taking final action.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
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Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
pertaining to Delaware’s amendment to
Regulation 1146, the Electric Generating
Unit Multi-Pollutant Regulation, does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Particulate matter, Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 17, 2009.
James W. Newsom,
Acting Regional Administrator, Region III.
[FR Doc. E9—31278 Filed 1-4-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 395

[Docket No. FMCSA-2004-19608]
RIN 2126-AB26

Hours of Service
AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.

ACTION: Notice of public listening
sessions.

SUMMARY: FMCSA announces that it will
hold three public listening sessions to
solicit comments and information on

potential hours-of-service (HOS)
regulations. Specifically, the Agency
wants to know what factors, issues, and
data it should be aware of as it prepares
to issue a notice of proposed rulemaking
(NPRM) on HOS requirements for
property-carrying commercial motor
vehicle (CMV) drivers. The sessions will
be held in the Washington, DC area, Los
Angeles, and Dallas. The listening
sessions will allow interested persons to
present comments, views, and relevant
research on revisions FMCSA should
consider in its forthcoming rulemaking.
All comments will be transcribed and
placed in the rulemaking docket for the
FMCSA'’s consideration.

DATES: The first listening session will be
January 19, 2010, in Arlington, VA (near
Washington, DC). Subsequent listening
sessions will be January 22, 2010, in
Dallas Fort Worth Airport, TX; and
January 25, 2010, in Los Angeles, CA.
All listening sessions will begin at 9
a.m. local time and end at 5 p.m., or
earlier, if all participants wishing to
express their views have done so.

ADDRESSES: The January 19th meeting
will be held at the Doubletree Hotel
Crystal City National Airport
(Commonwealth Ballroom), 300 Army
Navy Drive, Arlington, VA 22202-2891
(1-703-416—4100).

The January 22th meeting will be held
in Dallas at the Hyatt Regency DFW,
International Parkway, P.O. Box 619014,
DFW Airport, Texas, USA 75261
(1-972-453-1234).

The January 25th meeting will be held
in Los Angeles at the Doubletree LAX
(Pacific Ballroom), 1985 East Grand
Ave., El Segundo, California, USA
90245-5015
(1-310-322-0999).

You may submit comments bearing
the Federal Docket Management System
(FDMS) Docket ID FMCSA-2004-19608
using any of the following methods.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

o Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:1-202-493-2251.

Each submission must include the
Agency name and the docket number for
this notice. Note that DOT posts all
comments received without change to

http://www.regulations.gov, including
any personal information included in a
comment. Please see the Privacy Act
heading below.

Docket: For access to the docket to
read background documents or
comments, go to http://
www.regulations.gov at any time or
Room W12-140 on the ground level of
the West Building, 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The on-
line Federal document management
system is available 24 hours each day,
365 days each year. If you want
acknowledgment that we received your
comments, please include a self-
addressed, stamped envelope or
postcard or print the acknowledgement
page that appears after submitting
comments on-line.

Privacy Act: Anyone may search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or of the person signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s Privacy Act
Statement for the Federal Docket
Management System published in the
Federal Register on January 17, 2008
(73 FR 3316), or you may visit http://
edocket.access.gpo.gov/2008/pdf/E8-
785.pdf.

FOR FURTHER INFORMATION CONTACT: For
special accommodations for any of these
HOS listening sessions, such as sign
language interpretation, contact Mr.
David Miller, Regulatory Development
Division, (202) 366-5370 or at
FMCSAregs@dot.gov, by Monday,
January 11, 2010, to allow us to arrange
for such services. There is no guarantee
that interpreter services requested on
short notice can be provided.

For information concerning the hours-
of-service rules, contact Mr. Tom Yager,
Chief, Driver and Carrier Operations
Division, (202) 366—4325,
mepsd@dot.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On October 26, 2009, Public Citizen,
et al. (Petitioners) and FMCSA entered
into a settlement agreement under
which Petitioners’ petition for judicial
review of the November 19, 2008 Final
Rule on drivers’ hours of service will be
held in abeyance pending the
publication of an NPRM. The settlement
agreement states that FMCSA will
submit the draft NPRM to the Office of
Management and Budget (OMB) within
nine months, and publish a Final Rule
within 21 months, of the date of the



286

Federal Register/Vol. 75, No. 2/Tuesday, January 5, 2010/Proposed Rules

settlement agreement. The current rule
will remain in effect during the
rulemaking proceedings.

As described above, FMCSA is
holding three public listening sessions
across the country to solicit comments
and information on potential revisions
to the HOS rule. The Agency will
provide further opportunity for public
comment when the NPRM is published.

II. Meeting Participation

The listening sessions are open to the
public. Speakers’ remarks will be
limited to 10 minutes each. The public
may submit material to the FMCSA staff
at each session for inclusion in the
public docket, FMCSA-2004—-19608.

III. Questions for Discussion During the
Listening Sessions

In preparing their comments, meeting
participants should consider the
following questions about possible
alternatives to the current HOS
requirements. These scenarios are
merely set forth for discussion; FMCSA
will not necessarily include them in an
NPRM but would request similar
information and data in an NPRM.
Answers to these questions should be
based upon the experience of the
participants and any data or information
they can share with FMCSA.

A. Rest and On-Duty Time

1. Would mandatory short rest
periods during the work day improve
driver alertness in the operation of a
CMV? How long should these rest
periods be? At what point in the duty
cycle or drive-time would short rest
periods provide the greatest benefit?
What are the unintended consequences
if these short rest periods are
mandatory? Should the on-duty period
be extended to allow for mandatory rest
periods?

2. If rest or other breaks from driving
improve alertness, could a driver who
chooses to take specified minimum
breaks be given scheduling flexibility—
the ability to borrow an hour from
another driving day once a week, for
example—if that flexibility would not
increase safety risks or adversely impact
driver health?

3. How many hours per day and per
week would be safe and healthy for a
truck driver to work?

4. Would an hours-of-service rule that
allows drivers to drive an hour less
when driving overnight improve driver
alertness and improve safety? Are there
any adverse consequences that could
arise from the implementation of a
separate night time hours of service
regulation?

B. Restart to the 60- and 70-Hour Rule

1. Is a 34-consecutive-hour off-duty
period long enough to provide
restorative sleep regardless of the
number of hours worked prior to the
restart? Is the answer different for a
driver working a night or irregular
schedule?

2. What would be the impact of
mandating two overnight off-duty
periods, e.g., from midnight to 6 a.m., as
a component of a restart period? Would
such a rule present additional
enforcement challenges?

3. How is the current restart provision
being used by drivers? Do drivers restart
their calculations after 34 consecutive
hours or do drivers take longer periods
of time for the restart?

C. Sleeper Berth Use

1. If sleeper-berth time were split into
two periods, what is the minimum time
in each period necessary to provide
restorative sleep?

2. Could the 14-hour on-duty
limitation be extended by the amount of
some additional sleeper-berth time
without detrimental effect on highway
safety? What would be the appropriate
length of such a limited sleeper-berth
rest period?

D. Loading and Unloading Time

1. What effect has the fixed 14-hour
driving “window” had on the time
drivers spend waiting to load or unload?
Have shippers and receivers changed
their practices to reduce the amount of
time drivers spend waiting to load or
unload?

E. General

1. Are there aspects of the current rule
that do not increase safety risks or
adversely impact driver health and that
should be preserved?

Issued on: December 29, 2009.

Larry W. Minor,

Associate Administrator for Policy and
Program Development.

[FR Doc. E9-31194 Filed 1-4-10; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[FWS-R9-ES-2009-0084]
[90100-1660-1FLA B6]

[RIN 1018-AW39]

Endangered and Threatened Wildlife
and Plants; Listing Six Foreign Birds
as Endangered Throughout Their
Range

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, propose to list the
following six foreign species found on
islands in French Polynesia and in
Europe, Southeast Asia, and Africa:
Cantabrian capercaillie (Tetrao
urogallus cantabricus); Marquesan
Imperial Pigeon (Ducula galeata); the
Eiao Polynesian warbler (Acrocephalus
percernis aquilonis), previously referred
to as (Acrocephalus mendanae
aquilonis); greater adjutant (Leptoptilos
dubius); Jerdon’s courser (Rhinoptilus
bitorquatus); and slender-billed curlew
(Numenius tenuirostris) as endangered,
pursuant to the Endangered Species Act
of 1973, as amended. This proposal, if
made final, would extend the Act’s
protection to these species. We seek
data and comments from the public on
this proposed rule.

DATES: To ensure that we are able to
consider your comment on this
proposed rulemaking action, we will
accept comments received or
postmarked on or before March 8, 2010.
We must receive requests for public
hearings, in writing, at the address
shown in the FOR FURTHER INFORMATION
CONTACT section by February 19, 2010.

ADDRESSES: You may submit comments
by one of the following methods:

* Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Keyword
box, enter Docket No. FWS-R9-ES-2009-
0084, which is the docket number for
this rulemaking. Then, in the Search
panel on the left side of the screen
under the Document Type heading,
click on the Proposed Rules link to
locate this document. You may submit
a comment by clicking on “Send a
Comment or Submission.”

* By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R9-ES-2009-
0084; Division of Policy and Directives
Management; U.S. Fish and Wildlife
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Service; 4401 N. Fairfax Drive, Suite
222; Arlington, VA 22203.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comment Procedures section
below under SUPPLEMENTARY
INFORMATION for more information).

FOR FURTHER INFORMATION CONTACT:
Douglas Krofta, Chief, Branch of Listing,
Endangered Species Program, U.S. Fish
and Wildlife Service, 4401 N. Fairfax
Drive, Room 420, Arlington, VA 22203;
telephone 703-358-2171; facsimile 703-
358-1735. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at 800-877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, we request comments or
suggestions on this proposed rule. We
particularly seek comments concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to these species
and regulations that may be addressing
those threats.

(2) Additional information concerning
the taxonomy, range, distribution, and
population size of these species,
including the locations of any
additional populations of these species.

(3) Any information on the biological
or ecological requirements of these
species.

(4) Current or planned activities in the
areas occupied by these species and
possible impacts of these activities on
these species.

(5) Any information concerning the
effects of climate change on these
species or their habitats.

Please note that submissions merely
stating support for or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is a threatened or endangered
species must be made ““solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the
ADDRESSES section. We will not accept
comments sent by e-mail or fax or to an
address not listed in ADDRESSES. If you
submit a comment via http://
www.regulations.gov, your entire

comment—including any personal
identifying information—will be posted
on the Web site. Please note that
comments submitted to this Web site are
not immediately viewable. When you
submit a comment, the system receives
it immediately. However, the comment
will not be publicly viewable until we
post it, which might not occur until
several days after submission.

If you submit a hardcopy comment
that includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so. To ensure that the
electronic docket for this rulemaking is
complete and all comments we receive
are publicly available, we will post all
hardcopy comments on http://
www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection in
two ways:

(1) You can view them on http://
www.regulations.gov. In the Search
Documents box, enter FWS-R9-ES-2009-
0084, which is the docket number for
this action. Then in the Search panel on
the left side of the screen, select the type
of documents you want to view under
the Document TyEe heading.

(2) You can make an appointment,
during normal business hours, to view
the comments and materials in person at
U.S. Fish and Wildlife Service,
Endangered Species Program, 4401 N.
Fairfax Drive, Room 420, Arlington, VA
22203; telephone 703-358-2171.

Background

Section 4(b)(3)(A) of the Endangered
Species Act of 1973, as amended (Act)
(16 U.S.C. 1531 et seq.), requires us to
make a finding (known as a ‘“90—day
finding”’) on whether a petition to add
a species to, remove a species from, or
reclassify a species on the Federal Lists
of Endangered and Threatened Wildlife
and Plants has presented substantial
information indicating that the
requested action may be warranted. To
the maximum extent practicable, we
must make the finding within 90 days
following receipt of the petition and
must publish it promptly in the Federal
Register. If we find that the petition has
presented substantial information
indicating that the requested action may
be warranted (a positive finding),
section 4(b)(3)(A) of the Act requires us
to commence a status review of the
species if we have not already initiated
one under our internal candidate
assessment process. In addition, section
4(b)(3)(B) of the Act requires us to make

a finding within 12 months following
receipt of the petition (‘“12-month
finding”’) on whether the requested
action is warranted, not warranted, or
warranted but precluded by higher
priority actions. Section 4(b)(3)(C) of the
Act requires that when we make a
warranted but precluded finding on a
petition, we are to treat such a petition
as one that is resubmitted on the date of
such finding. Thus, we are required to
publish new 12—month findings on
these “resubmitted” petitions on an
annual basis. We publish an annual
notice of resubmitted petition findings
(annual notice) for all foreign species for
which we previously found listings to
be warranted but precluded.

In this proposed rule, we propose to
list six foreign bird species as
endangered, under the Act. These
species are: Cantabrian capercaillie
(Tetrao urogallus cantabricus);
Marquesan Imperial Pigeon (Ducula
galeata); Eiao Polynesian warbler
(Acrocephalus percernis aquilonis),
previously referred to as (Acrocephalus
mendanae aquilonis); greater adjutant
(Leptoptilos dubius); Jerdon’s courser
(Rhinoptilus bitorquatus); and slender-
billed curlew (Numenius tenuirostris).
These species range widely from islands
in French Polynesia to Europe,
Southeast Asia, and Africa, and all are
considered terrestrial species, with one
exception, the slender-billed curlew.
The slender-billed curlew is a water
bird that undertakes a long annual
migration.

Previous Federal Actions

On November 28, 1980, we received
a petition (1980 petition) from Dr.
Warren B. King, Chairman, U.S. Section
of the International Council for Bird
Preservation (ICBP), to add 70 native
and foreign bird species to the list of
Threatened and Endangered Wildlife
(50 CFR 17.11), including three species
(Cantabrian capercaillie, Marquesan
Imperial Pigeon, and Eiao Polynesian
warbler) that are the subject of this
proposed rule. Two of the foreign
species identified in the petition were
already listed under the Act. In response
to the 1980 petition, we published a
substantial 90—day finding on May 12,
1981 (46 FR 26464), for 58 foreign
species and initiated a status review. On
January 20, 1984 (49 FR 2485), we
published a 12-month finding within an
annual review on pending petitions and
description of progress on all pending
petition findings. In this notice, we
found that listing all 58 foreign bird
species in the 1980 petition was
warranted but precluded by higher
priority listing actions. On May 10,
1985, we published the first annual
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notice (50 FR 19761) in which we
continued to find that listing all 58
foreign bird species in the 1980 petition
warranted but precluded by higher
priority listing actions. We published
additional annual notices on the 58
foreign bird species on January 9, 1986
(51 FR 996); July 7, 1988 (53 FR 25511);
December 29, 1988 (53 FR 52746); April
25, 1990 (55 FR 17475); November 21,
1991 (56 FR 58664); and May 21, 2004
(69 FR 29354). These notices indicated
that listing of the Cantabrian
capercaillie, Marquesan imperial
pigeon, and Eiao Polynesian warbler,
along with the remaining species in the
1980 petition, continued to be
warranted but precluded.

On May 6, 1991, we received a
petition (1991 petition) from Alison
Stattersfield, of ICBP, to list 53
additional foreign birds under the Act,
including the three remaining bird
species (greater adjutant, Jerdon’s
courser, and slender-billed curlew) that
are the subject of this proposed rule. On
December 16, 1991, we published a
positive 90—day finding and announced
the initiation of a status review of the 53
foreign birds listed in the 1991 petition
(56 FR 65207). On March 28, 1994 (59
FR 14496), we published a proposed
rule to list 30 African bird species from
both the 1980 and 1991 petitions. In the
same Federal Register document, we
included a notice of findings in which
we announced our determination that
listing the 38 remaining species from
the 1991 petition was warranted but
precluded; this group included greater
adjutant, Jerdon’s courser, and slender-
billed curlew. On July 29, 2008 (73 FR
44062), we published an annual notice
of findings on resubmitted petitions for
foreign species and annual description
of progress on listing actions within
which we ranked species for listing by
assigning each a Listing Priority Number
per our listing priority guidelines,
published on September 21, 1983 (48 FR
43098). Based on this ranking and
priorities, we determined that listing the
six previously petitioned species that
are the subject of this proposed rule—
Cantabrian capercaillie, Marquesan
imperial pigeon, Eiao Polynesian
warbler, greater adjutant, Jerdon’s
courser, and slender-billed curlew—
was warranted.

On September 8, 2008, we received a
60—day notice of intent to sue from the
Center for Biological Diversity (CBD)
over violations of section 4 of the Act
for failure to promptly publish listing
proposals for the 30 warranted species
identified in our 2008 Annual Notice of
Review. Under a settlement agreement
approved by the U.S. District Court for
the Northern District of California on

June 15, 2009 (CDB v. Salazar, 09-cv-
02578-CRB), we must submit to the
Federal Register proposed listing rules
for the Cantabrian capercaillie,
Marquesan imperial pigeon, Eiao
Polynesian warbler, greater adjutant,
Jerdon’s courser, and slender-billed
curlew by December 29, 2009.

These six species were selected from
the list of warranted-but-precluded
species because of the significance and
similarity of the threats to the species.
We assigned all six of these species a
listing priority ranking number of 2 or
3. Combining species that face similar
threats into one proposed rule allows us
to maximize our limited staff resources
and thus increases our ability to
complete the listing process for
warranted-but-precluded species.

Species Information and Factors
Affecting the Species

Section 4 of the Act (16 U.S.C. 1533),
and its implementing regulations at 50
CFR part 424, set forth the procedures
for adding species to the Federal Lists
of Endangered and Threatened Wildlife
and Plants. Under section 4(a)(1) of the
Act, we may list a species based on any
of the following five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; and (E)
other natural or manmade factors
affecting its continued existence. Listing
actions may be warranted based on any
of the above threat factors, singly or in
combination.

Despite the fact that global climate
changes are occurring and affecting
habitat, the climate change models that
are currently available do not yet enable
us to make meaningful predictions of
climate change for specific, local areas
(Parmesan and Matthews 2005, p. 354).
In addition, we do not have models to
predict how the climate in the range of
these Eurasian and Asian bird species
will change, and we do not know how
any change that may occur would affect
these species. Nor do we have
information on past and future weather
patterns within the specific range of
these species. Therefore, based on the
current lack of information, we did not
evaluate climate change as a threat to
these species. We are, however, seeking
additional information on this subject
(see Public Comment Procedures
section) that can be used in preparing
the final rule.

Below is a species-by-species
description and analysis of the five
factors. The species are considered in

alphabetical order, beginning with the
Cantabrian capercaillie, followed by the
Eiao Polynesian warbler, greater
adjutant, Jerdon’s courser, Marquesan
Imperial Pigeon, and the slender-billed
curlew.

I. Cantabrian capercaillie (Tetrao
urogallus cantabricus)

Species Description

The Cantabrian capercaillie (Tetrao
urogallus cantabricus) is a subspecies of
the western capercaillie (T. urogallus) in
the family Tetraonidae. The species in
general is a large grouse, of 80 to 115
centimeters (cm) in length (31 to 45
inches (in)), and the female is much
smaller than the male. The species is
characterized by having dark gray
plumage with fine blackish
vermiculation (wavelike pattern) around
the head and neck. The breast is glossy
greenish-black. This bird has a long,
rounded tail, an ivory white bill, and a
scarlet crest (World Association of Zoos
and Aquaria 2009, unpaginated).

The Cantabrian capercaillie once
existed along the whole of the
Cantabrian mountain range from
northern Portugal through Galicia,
Astruias, and Leon, to Santander in
northern Spain (IUCN Redbook 1979, p.
1). Currently its range is restricted to the
Cantabrian mountains in northwest
Spain. The subspecies inhabits an area
of 1,700 square kilometers (km2) (656
square miles (mi2)), and its range is
separated from its nearest neighboring
subspecies of capercaillie (7. u.
aquitanus) in the Pyrenees mountains
by a distance of more than 300 km (186
mi) (Quevedo et al. 2006b, p. 268).

The Cantabrian capercaillie occurs in
mature beech (Fagus sylvatica) forest
and mixed forests of beech and oaks
(Quercus robur, Q. petraea, and Q.
pyrenaica) at elevations ranging from
800 to 1,800 m (2,600 to 5,900 ft). The
Cantabrian capercaillie also uses other
microhabitat types (broom (Genista
spp.), meadow, and heath (Erica spp.))
selectively throughout the year
(Quevedo et al. 2006b, p. 271).

The species feeds on beech buds,
catkins of birch (Betrula alba), and holly
leaves (Ilex aquifolium). It also feeds on
bilberry (Vaccinium myrtillus), a
commonly eaten component of its diet
(Rodriguez and Obeso 2000 as reported
in Pollo et al. 2005, p. 398).

Storch et al. estimates the population
to be 627 birds, of which approximately
500 are adults, according to the most
recent population data collected from
2000 through 2003 (2006, p. 654).
Population estimates for species of
grouse are commonly assessed by
counting males that gather during the



Federal Register/Vol. 75, No. 2/Tuesday, January 5, 2010/Proposed Rules

289

breeding season to sing and display at
leks (traditional places where males
assemble during the mating season and
engage in competitive displays that
attract females). Pollo et al. (2005, p.
397) estimated a 60-to-70 percent
decline in the number of male leks since
1981. This is equivalent to an average
decline of 3 percent per year, or 22
percent over 8 years. There is also
evidence of a 30-percent decline in lek
occupancy in the northern watershed of
the species’ range between 2000 and
2005 (Banuelos and Quevedo,
unpublished data, as reported in Storch
et al. 2006, p. 654).

Based on data collected between 2000
and 2003 by Pollo et al. (2005, p. 401),
the distribution of Cantabrian
capercaillie on the southern slope of the
Cantabrian Mountains is fragmented
into 13 small subpopulations: four in
the western area and 9 in the eastern.
Six subpopulations (5 in the eastern and
1 in the western) contained only one
singing male, which indicates a very
small subpopulation, since presence of
singing males is a direct correlate to
population numbers.

The area occupied by Cantabrian
capercaillie in 1981-1982 covered up to
approximately 2,070 km2 (799 mi2) of
the southern slope 972 km2 (375 mi2)
in the west and 1,098 km2 (424 mi2) in
the east). Between 2000 and 2003, the
area of occupancy had declined to 693
km2 (268 mi2), specifically 413 km2
(159 mi2) in the west and 280 km2 (108
mi2) in the east. Thus, over a 22—year
period, there was a 66-percent reduction
in the areas occupied by this subspecies
on the southern slope of the Cantabrian
Mountains (Pollo ef al. 2005, p. 401).
Based on this data, the subpopulation in
the eastern portion of the range appears
to be declining at a faster rate than the
subpopulation in the western portion of
the range.

Conservation Status

Although Storch, et al. 2006 (p. 653)
noted that the Cantabrian capercaillie
meets the criteria to be listed as
“Endangered” on the IUCN Redlist due
to “rapid population declines, small
population size, and severely
fragmented range,” it is currently not
classified as such by the IUCN. The
species is classified as “vulnerable” in
Spain under the National Catalog of
Endangered Species. The species has
not been formally considered for listing
in the CITES Appendices (http://
www.cites.org).

Summary of Factors Affecting the
Cantabrian Capercaillie

A. Present or threatened destruction,
modification, or curtailment of habitat
or range

Numerous limiting factors influence
the population dynamics of the
capercaillie throughout its range,
including habitat degradation, loss, and
fragmentation (Storch 2000, p. 83; 2007,
p- 96). Forest structure plays an
important role in determining habitat
suitability and occupancy. Quevedo et
al. (2006b, p. 274) found that open forest
structure with well-distributed bilberry
shrubs were the preferred habitat type of
Cantabrian capercaillie. Management of
forest resources for timber production
has caused and continues to cause
significant changes in forest structure
such as: species composition, density
and height of tress, forest patch size,
and understory vegetation (Pollo et al.
2005, p. 406).

The historic range occupied by this
subspecies (3,500 km2 (1,350 mi2)) has
declined by more than 50 percent
(Quevedo et al. 2006b, p. 268). The
current range is severely fragmented,
with low forest habitat cover (22 percent
of the landscape) and most of the
suitable habitat remaining in small
patches less than 10 hectares (ha) (25
acres (ac)) in size (Garcia et al. 2005, p.
34). Patches of good-quality habitat are
scarce and discontinuous, particularly
in the central parts of the range
(Quevedo et al. 2006b, p. 269), and leks
in the smaller forest patches have been
abandoned during the last few decades.
The leks that remain occupied are now
located farther from forest edges than
those occupied in the 1980s (Quevedo et
al. 2006b, p. 271).

Based on population surveys, forest
fragments containing occupied leks in
2000 were significantly larger than
fragments containing leks in the 1980s
that have since been abandoned
(Quevedo et al. 2006b, p. 271). The
forest fragments from which the
Cantabrian capercaillie has disappeared
since the 1980s are small in size, and
are the most isolated from other forest
patches. In addition, the Cantabrian
capercaillie have disappeared from
forest patches located closest to the edge
of the range in both the eastern and
western subpopulations of the south
slope of the Cantabrian Mountains,
suggesting that forest fragmentation is
playing an important role in the
population dynamics of this subspecies
(Quevedo et al. 2006b, p. 271). Research
conducted on other subspecies of
capercaillie indicate that the size of
forest patches is correlated to the
number of males that gather in leks to

display, and that below a certain forest
patch size, leks are abandoned
(Quevedo et al. 2006b, p. 273).

In highly fragmented landscapes,
forest patches are embedded in a matrix
of other habitats, and forest dwellers
like capercaillies frequently encounter
open areas within their home range.
Quevedo et al. (20064a, p. 197)
developed a habitat suitability model for
the Cantarian capercaillie that assessed
the relationship between forest patch
size and occupancy. He determined that
the subspecies still remains in habitat
units that show habitat suitability
indices below the cut-off values of the
two best predictive models (decline and
general), which may indicate a high risk
of local extinction. Other researchers
suggested that, should further habitat or
connectivity loss occur, the Cantabrian
capercaillie population may become so
disaggregated that the few isolated
subpopulations will be too small to
ensure their own long-term persistence
(Grimm and Storch 2000, p. 224).

A demographic model based on
Bavarian alpine populations of
capercaillie suggest a minimum viable
population size of the order of 500 birds
(Grimm and Storch 2000, p. 222).
However, genetic data show clear signs
of reduced variability in populations
with numbers of individuals in the
range of fewer than 1,000 birds, which
indicates that a demographic minimum
population of 500 birds may be too
small to maintain high genetic
variability (Segelbacher et al. 2003, p.
1779). Genetic consequences of habitat
fragmentation exist for this species in
the form of increased genetic
differentiation due to increased
isolation of populations (Segelbacher et
al. 2003, p. 1779). Therefore,
anthropogenic habitat deterioration and
fragmentation not only leads to range
contractions and extinctions, but may
also have significant genetic, and thus,
evolutionary consequences for the
surviving populations (Segelbacher et
al. 2003, p. 1779).

Summary of Factor A

Recent population surveys show this
subspecies is continuing to decline
throughout its current range, and
subpopulations may be isolated from
one another due to range contractions in
the eastern and western portions of its
range, leaving the central portion of the
subspecies range abandoned (Pollo et al.
2005, p. 401). Some remaining
populations may already have a high
risk of local extinction (Quevedo et al.
20064, p. 197). Management of forest
resources for timber production
continues to negatively affect forest
structure, thereby affecting the quality,
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quantity, and distribution of suitable
habitat available for this subspecies. In
addition, the structure of the matrix of
habitats located between forest patches
is likely affecting the ability of
capercaillies to disperse between
subpopulations. Therefore, we find that
present or threatened destruction,
modification, or curtailment of the
habitat or range is a threat to the
continued existence of the Cantabrian
capercaillie throughout its range.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

Currently hunting of the Cantabrian
capercaillie is illegal in Spain; however,
illegal hunting still occurs (Storch 2000,
p- 83; 2007, p. 96). Because this species
congregates in leks, individuals are
particularly easy targets, and poaching
of protected grouse is considered
common (Storch 2000, p. 15). It is
unknown what the incidence of
poaching is or what impact it is having
on this subspecies; however, given the
limited number of birds remaining and
the reduced genetic variability already
evident at current population levels, the
further loss of breeding adults could
have substantial impact on the
subspecies. Therefore, we find that
overutilization for recreational purposes
is a threat to the continued existence of
the Cantabrian capercaillie throughout
its range.

C. Disease or predation

Diseases and parasites have been
proposed as factors associated with the
decline of populations of other species
within the same family of birds as the
capercaillie (Tetraonidae) (Obeso et al.
2000, p. 191). In an attempt to
determine if parasites were contributing
to the decline of the Cantabrian
capercaillie, researchers collected and
analyzed fecal samples in 1998 from
various localities across the range of this
subspecies. The prevalence of common
parasites (Eimeria sp. and Capillaria sp.)
was present in 58 percent and 25
percent of the samples collected,
respectively. However, both the
intensity and average intensity of these
parasites were very low compared to
other populations of species of birds in
the Tetraonidae family. Other parasites
were found infrequently. The
researchers concluded that it was
unlikely that intestinal parasites were
causing the decline of the Cantebrian
capercaillie.

Based on the information above, we
do not believe that parasite infestations
are a significant factor in the decline of
this subspecies. We are not aware of any
species-specific information currently

available that indicates that predation
poses a threat to the species. Therefore,
we are not considering disease or
predation to be contributing threats to
the continued existence of the
Cantabrian capercaillie throughout its
range.

D. Inadequacy of existing regulatory
mechanisms

Although it meets the qualifications,
the Cantabrian capercaillie is currently
not classified as endangered by the
TUCN. Nor is the species listed under
any Appendix of the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES).

This subspecies is currently classified
as “vulnerable” in Spain under the
National Catalog of Endangered Species,
which affords it special protection (e.g.,
additional regulation of activities in the
forests of its range, regulation of trails
and roads in the area, elimination of
poaching, and protection of areas
important to young). Although it is
classified as vulnerable, as mentioned
above (see Factor B), illegal hunting still
occurs.

The European Union (EU) Habitat
Directive 92/43/EEC addresses the
protection of habitat and species listed
as endangered at the European scale
(European Union 2008). Several habitat
types valuable to capercaillie have been
included in this Directive, such as in
Appendix I, Section 9, Forests. The EU
Bird Directive (79/407/EEC) lists the
capercaillie in Annex I as a “species
that shall be subject to special habitat
conservation measures in order to
ensure their survival.” Under this
Directive, a network of Special
Protected Areas (SPAs) comprising
suitable habitat for Annex I species is to
be designated. This network of SPAs
and other protected sites are collectively
referred to as Natura 2000. Several
countries in Europe, including Spain,
are in the process of establishing the
network of SPAs. The remaining
Cantabrian capercaillie populations
occur primarily in recently established
Natural Reserves in Spain that are part
of the Natura 2000 network (Muniellos
Biosphere Reserve). Management of
natural resources by local communities
is still allowed in areas designated as an
SPA; however, the development of
management plans to meet the various
objectives of the Reserve network is
required.

This subspecies is also afforded
special protection under the Bern
Convention (Convention on the
Conservation of European Wildlife and
Natural Habitats; European Treaty
Series/104; CGouncil of Europe 1979).

The Cantabrian capercaillie is listed as
“strictly protected” under Appendix II,
which requires member states to ensure
the conservation of the listed taxa and
their habitats. Under this Convention,
protections of Appendix-II species
include the prohibition of: The
deliberate capture, keeping and killing
of the species; deliberate damage or
destruction of breeding sites; deliberate
disturbance during the breeding season;
deliberate taking or destruction of eggs;
and the possession or trade of any
individual of the species. We were
unable to find information on the
effectiveness of this designation in
preventing further loss of Cantabrian
capercaillie or its habitat.

In November 2003, Spain enacted the
“Forest Law,” which addresses the
preservation and improvement of the
forest and rangelands in Spain. This law
requires development of plans for the
management of forest resources, which
are to include plans for fighting forest
fires, establishment of danger zones
based on fire risk, formulation of a
defense plan in each established danger
zone, the mandatory restoration of
burned area, and the prohibition of
changing forest use of a burned area into
other uses for a period of 30 years. In
addition, this law provides economic
incentives for sustainable forest
management by private landowners and
local entities. We do not have
information on the effectiveness of this
law with regard to its ability to prevent
negative impacts to Cantabrian
capercaillie habitat.

Summary of Factor D

Despite recent advances in protection
of this subspecies and its habitat
through EU Directives and protection
under Spanish law and regulation,
illegal poaching still occurs (Storch
2000, p. 83; 2007, p. 96). Further, we
were unable to find information on the
effectiveness of many of these measures
at reducing threats to the species.
Therefore, we find that existing
regulatory mechanisms are inadequate
to ameliorate the current threats to the
Cantabrian capercaillie throughout its
range.

E. Other natural or manmade factors
affecting the species’ continued
existence

Suarez-Seoane and Roves (2004, pp.
395, 401) assessed the potential impacts
of human disturbances in core
populations of Cantabrian capercaillie
in Natural Reserves in Spain. They
found that locations selected as leks
were located at the core of larger
patches of forest and were less subject
to human disturbance. They also found
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that Cantabrian capercaillie disappeared
from leks situated in rolling hills at
lower altitudes closer to houses, hunting
sites, and repeatedly burned areas.

Recurring fires have also been
implicated as a factor in the decline of
the subspecies. An average of 85,652 ha
(211,650 ac) of forested area per year
over a 10—year period (1995-2005) has
been consumed by fire in Spain (Lloyd
2007a, p. 1). On average, 80 percent of
all fires in Spain are set intentionally by
humans (Lloyd 2007a, p. 1). Suarez-
Seoane and Garcia-Roves (2004, p. 405)
found that the stability of Cantabrian
capercaillie breeding areas throughout a
20-year period was mainly related to
low fire recurrence in the surrounding
area and few houses nearby. In addition,
the species avoids areas that are
recurrently burned because the areas
lose their ability to regenerate and
cannot produce the habitat the species
requires (Suarez-Seoane and Garcia-
Roves 2004, p. 406). We were unable to
find information as to how many
hectares of suitable Cantabrian
capercaillie habitat is consumed by fire
each year. However, since the species
requires a low recurrence of fire, and
both disturbance and fire frequency are
likely to increase with human presence,
this could be a potential threat to both
habitat and individual birds where there
is a high prevalence of disturbance and
fire frequency.

In summary, disturbance from
humans appears to impact the species;
birds are typically found in areas of less
anthropogenic disturbance and further
from homes. Natural Protected Areas in
Spain have seen an increase in human
use for recreation and hunting. As
human population centers expand and
move closer to occupied habitat areas,
increased disturbance to important
breeding, feeding, and sheltering
behaviors of this species is expected to
occur. Additionally, as human presence
increases, it is likely that both fires and
disturbances will increase. Either or
both of these factors have the potential
to impact both individuals and their
habitat. Therefore, we conclude that
other natural or manmade factors
affecting the continued existence of the
species, in the form of forest fires and
disturbance, are threats to the continued
existence of the Cantabrian capercaillie
throughout its range.

Status Determination for the
Cantabrian Capercaillie

We have carefully assessed the best
available scientific and commercial
information regarding the past, present,
and potential future threats faced by the
Cantabrian capercaillie. The species is
currently at risk throughout all of its

range due to ongoing threats of habitat
destruction and modification (Factor A),
inadequacy of existing regulatory
mechanisms (Factor D), and other
natural or manmade factors affecting its
continued existence in the form of forest
fires and disturbance (Factor E).

Section 3 of the Act defines an
“endangered species” as ‘“‘any species
which is in danger of extinction
throughout all or a significant portion of
its range” and a “‘threatened species” as
“any species which is likely to become
an endangered species within the
foreseeable future throughout all or a
significant portion of its range.” Based
on the magnitude of the ongoing threats
to the Cantabrian capercaillie
throughout its entire range, as described
above, we determine that this
subspecies is in danger of extinction
throughout all of its range. Therefore, on
the basis of the best available scientific
and commercial information, we
propose to list the Cantabrian
capercaillie as an endangered species
throughout all of its range. Because we
find that the Cantabrian capercaillie is
endangered throughout all of its range,
there is no reason to consider its status
in a significant portion of its range.

II. Eiao Polynesian warbler
(Acrocephalus percernis aquilonis),
previously referred to as
Acrocephalus mendanae aquilonis
and Acrocephalus caffer aquilonis

Species Description

Due to the similarity of the reed-
warblers of Polynesia, all of these
warblers were once considered a single,
widespread species known as the long-
billed reed-warbler (Acrocephalus
caffer). The 1980 petition from Dr.
Warren B. King included the Eiao
Polynesian warbler (Acrocephalus caffer
aquilonis), a subspecies of reed-warbler.
The subspecies aquilonis denoted those
warblers found on Eiao Island. The
species was later split into three
separate species: those of the Society
Islands (Acrocephalus caffer), Tuamotu
(A. atyphus), and Marquesas (A.
mendanae) (Cibois et al. 2007, p. 1151).
This subspecies then became known as
A. mendanae aquilonis. Recent genetic
research on Marquesan reed-warblers
found two independent lineages:
warblers found in the northern islands
of the Marquesas Archipelago (Nuku
Hiva, Eiao, Hatuta’a, and Ua Huka) and
those found on the southern islands
(Hiva Oa, Tahuata, Ua Pou, and Fatu
Iva). As a result, the Marquesas species
was split into two separate species;
those of the four most northern islands
(A. percernis) and those in the southern
islands (A. mendanae). The reed-

warblers found on Eiao are now
classified as a subspecies of Northern
Marquesan reed-warblers (A. percernis
aquilonis) (Cibois et al. 2007, pp. 1155,
1160).

The Eiao Polynesian warbler (Eiao
warbler) is a large, insectivorous reed-
warbler of the family Acrocephalidae. It
is characterized by brown plumage with
bright yellow underparts (Cibois et al.
2007, p. 1151). The Eiao warbler is
endemic to the island of Eiao in the
French Polynesian Marquesas
Archipelago in the Pacific Ocean. The
Marquesas Archipelago is a territory of
France located approximately 1,600 km
(994 mi) northeast of Tahiti. Eiao Island
is one of the northernmost islands in the
Archipelago and encompasses 40 km2
(15 mi).

Population densities of the Eiao
warbler are thought to be high within
the remaining suitable habitat; one
singing bird was found nearly every 40—
50 m (131-164 ft). The total population
is estimated at more than 2,000 birds
(Raust 2007, pers. comm.). This
population estimate is much larger than
the 100-200 individuals last reported in
1987 by Thibault (as reported in USFWS
2007). It is unknown if the population
actually increased from 1987 to 2007, or
if the differences in the population
estimates are a result of using different
survey methodologies. We have no
reliable information on the population
trend of this subspecies.

Reed-warblers of the Polynesian
islands utilize various habitats, ranging
from shrubby vegetation in dry, lowland
areas to humid forest in wet montane
areas (Cibois et al. 2007, pp. 1151,
1153). Reed-warblers in general display
strong territorial behavior (Cibois et al.
2007, p. 1152). The Eiao warbler is a
subspecies of Northern Marquesan reed-
warblers, which at one time were all
considered one species, the Marquesan
reed-warbler. Like other reed-warblers,
the female reed-warbler builds the nest
with little or no help from the male.
Vines, coconut fiber, and grasses are the
most common nesting material (Mosher
and Fancy 2002, p. 8). Warbler nests are
found in the tops of trees and on vertical
branches (Thibault et al. 2002, pp. 166,
169). Eggs of Pacific island reed-
warblers range from blue to olive,
containing black or brown spots, and
the clutch size for Marquesan reed-
warblers is up to five eggs (Mosher and
Fancy 2002, p. 9).

Conservation Status

Marquesan reed-warblers (A.
mendanae) are classified as “of least
concern” by the IUCN (IUCN 2009a,
unpaginated). However, it appears that
the recent split of the Marquesan reed-
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warblers into the Northern and
Southern Marquesan reed-warblers is
not yet reflected in the TUCN
assessment. Northern Marquesan reed-
warblers (A. percernis) are protected
under Law Number 95-257 in French
Polynesia. The species has not been
formally considered for listing in the
CITES Appendices (http://
www.cites.org).

Summary of Factors Affecting the
Species

A. Present or threatened destruction,
modification, or curtailment of habitat
or range

Eiao Island was declared a Nature
Reserve in 1971 and is not currently
inhabited by humans. However, the
entire island has been heavily impacted
by introduced domestic livestock that
have become feral (Manu 2009,
unpaginated). Feral sheep have been
identified as the main threat to the
forest on the island (Thibault et al. 2002,
p. 167). Sheep and pigs have devastated
much of the vegetation and soil on Eiao,
and native plant species have been
largely replaced by introduced species
(Merlin and Juvik 1992, pp. 604—606).
Sheep have overgrazed the island,
leaving areas completely denuded of
vegetation. The exposed soil erodes
from rainfall, further preventing native
plants from regenerating (WWF 2001,
unpaginated). Currently, only 10-20
percent of the island contains suitable
habitat for the Eiao warbler (Raust 2007,
pers. comm.). These areas of suitable
habitat are likely restricted to small
refugia inaccessible to the feral
livestock. We are not aware of any
current efforts or future plans to reduce
the number of feral domestic livestock
on the island.

In summary, the ongoing habitat
degradation from overgrazing livestock
continues to have significant and
ongoing impacts to the natural habitat
for this subspecies. The current level of
grazing on the island prevents recovery
of native vegetation. Without active
management of the feral livestock
population on the island, the population
of Eiao warblers will continue to be
restricted to small portions of the island
which are inaccessible to the feral
livestock. Furthermore, although the
current estimated population is 2,000
individuals, the subspecies will not be
able to expand to the rest of the island
and recover beyond this current
population level due to habitat loss.
Because the Eiao warbler is limited to
one small island, the continuing loss of
habitat makes this subspecies extremely
vulnerable to extinction. Therefore, we
find that present or threatened

destruction, modification, or
curtailment of the habitat or range are
threats to the continued existence of the
Eiao warbler throughout its range.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

We are unaware of any information
currently available that indicates the use
of this subspecies for any commercial,
recreational, scientific, or educational
purpose. As a result, we are not
considering overutilization for
commercial, recreational, scientific, or
educational purposes to be a
contributing factor to the continued
existence of the Eiao warbler throughout
its range.

C. Disease or predation

Avian diseases are a concern for
species with restricted ranges and small
populations, especially if the species is
restricted to an island. Hawaii’s avian
malaria is a limiting factor for many
species of native passerines and is
dominant on other remote oceanic
islands, including French Polynesia
(Beadell et al. 2006, p. 2935). This strain
was found in 9 out of 11 Marquesan
reed-warblers collected on Nuku Hiva in
1987. However, because these birds
were thought to be more robust (all
Marquesan reed-warblers were
considered A. mendanae), avian malaria
was not thought to pose a threat to the
species (Beadell et al. 2006, p. 2940).
We have no data on whether Hawaii’s
avian malaria is present on Eiao or what
effects it may have on the population of
reed-warblers.

Black rats (Rattus rattus) were
introduced to Eiao, Nuku Hiva, Ua Pou,
Hiva Oa, Tahuata, and Fatu Iva of the
Marquesas Archipelago in the early 20th
century (Cibois et al. 2007, p. 1159);
although Thibault et al. (2002, p. 169)
state that the presence of black rats on
Eiao is only suspected. A connection
between the presence of rats and the
decline and extirpation of birds has
been well documented (Blanvillain et
al. 2002, p. 146; Thibault et al. 2002, p
162; Meyer and Butaud 2009, pp. 1169-
1170). Specifically, predation on eggs,
nestlings, or adults by rats has been
implicated as an important factor in the
extinction of Pacific island birds
(Thibault et al. 2002, p. 162). However,
Thibault et al. (2002, pp. 165, 169) did
not find a significant effect of rats on the
abundance of Polynesian warblers. It is
thought that the position of warbler
nests on vertical branches close to the
tops of trees makes them less accessible
to rats (Thibault et al. 2002, p. 169),
even though rats are known to be good
climbers.

The common myna (Acridotheres
tristis), an introduced bird species, may
contribute to the spread of invasive
plant species by consuming their fruit
and may also prey on the eggs and
nestlings of native birds species or out-
compete native bird species for nesting
sites. The myna is thought to have
contributed to the decline of another
reed-warbler endemic to the Marquesas
(A. caffer mendanae) (Global Invasive
Species Database 2009, unpaginated).
Mynas do not currently occur on Eiao
Island. Furthermore, Thibault et al.
(2002, p. 165) found no significant effect
of mynas on Polynesian warblers in
Marquesas. If the myna expands its
range and colonizes Eiao Island, it is
unknown to what extent predation
would affect the Eiao warbler.

In summary, although the presence of
avian malaria has been documented on
Eiao and the presence of introduced rats
is suspected, there is no data indicating
that either is affecting the warbler
population on Eiao. Nest location
appears to be high enough in the trees
to avoid significant predation from the
introduced rat. Mynas are not known to
inhabit Eiao Island, and it is not clear
that they would negatively impact the
warbler population if they were to
colonize Eiao. Therefore, we find that
disease and predation are not a threat to
the continued existence of the Eiao
warbler throughout its range.

D. Inadequacy of existing regulatory
mechanisms

The Eiao warbler is a protected
species in French Polynesia. Northern
Marquesan reed-warblers (A. percernis)
are classified as a Category A species
under Law Number 95-257. Article 16 of
this law prohibits the collection and
exportation of species listed under
Category A. In addition, under part 23
of Law 95-257, the introduced myna
bird species, which is commonly known
to outcompete other bird species, is
considered a danger to the local
avifauna and is listed as ‘‘threatening
biodiversity.” Part 23 also prohibits
importation of all new specimens of
species listed as ‘““threatening
biodiversity,” and translocation from
one island to another is prohibited.

The French Environmental Code,
Article L411-1, prohibits the destruction
or poaching of eggs or nests; mutilation,
destruction, capture or poaching,
intentional disturbance, the practice of
taxidermy, transport, peddling, use,
possession, offer for sale, and the sale or
the purchase of nondomestic species in
need of conservation. It also prohibits
the destruction, alteration, or
degradation of habitat for these species.
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Hunting and destruction of all species
of birds in French Polynesia were
prohibited by a 1967 decree (Villard et
al. 2003, p. 193); however, destruction
of birds which have been listed as
“threatening biodiversity” is legal.
Furthermore, restrictions on possession
of firearms in Marquesas are in place
(Thorsen et al. 2002, p. 10). Hunting is
not known to be a threat to the survival
of this subspecies.

In addition, the entire island Eiao
Island was declared an officially
protected area in 1971. It is classified as
Category IV, an area managed for habitat
or species. However, of the nine
protected areas in French Polynesia,
only one (Vaikivi on Ua Huka) is
actively managed (Manu 2009,
unpaginated).

In summary, regulations exist that
protect the subspecies and its habitat.
However, as described under Factor A,
habitat destruction continues to threaten
this subspecies. Although legal
protections are in place, there are none
effectively protecting the suitable
habitat on the island from damage from
overgrazing sheep as described in Factor
A. Therefore, we find that the existing
regulatory mechanisms are inadequate
to ameliorate the current threats to the
Eiao warbler throughout its range.

E. Other natural or manmade factors
affecting the species’ continued
existence

Island populations have a higher risk
of extinction than mainland
populations. Ninety percent of bird
species that have been driven to
extinction were island species (as cited
in Frankham 1997, p. 311). Based on
genetics alone, endemic island species
are predicted to have higher extinction
rates than nonendemic island
populations (Frankham 2007, p. 321).
Small, isolated populations may
experience decreased demographic
viability (population birth and death
rates, immigration and emigration rates,
and sex ratios), increased susceptibility
of extinction from stochastic
environmental factors (e.g., weather
events, disease), and an increased threat
of extinction from genetic isolation and
subsequent inbreeding depression and
genetic drift.

Although the population of Eiao
warblers appears to be stable, the
subspecies is found on only one island
and is vulnerable to stochastic events.
Furthermore, the warblers are limited to
the fraction of the island’s area that
contains suitable habitat. Eradication of
feral livestock is needed to allow
recovery of native vegetation and
provide additional suitable habitat
throughout the island. Expansion and

recovery of native vegetation will permit
the subspecies to recover beyond the
current population of 2,000 individuals
and buffer the subspecies against
impacts from stochastic events.

In summary, the limited range of the
Eiao warbler makes this subspecies
extremely vulnerable to stochastic
events and, therefore, extinction.
Additional habitat is needed to expand
the population and buffer the
subspecies from the detrimental effects
typical of small island populations.
Therefore, we find that other natural or
manmade factors threaten the continued
existence of the Eiao warbler throughout
its range.

Status Determination for the Eiao
Polynesian Warbler

We have carefully assessed the best
available scientific and commercial
information regarding the past, present,
and potential future threats faced by the
Eiao Polynesian warbler. The subspecies
is currently at risk on Eiao Island due
to ongoing threats of habitat destruction
and modification (Factor A) and
stochastic events associated with the
subspecies’ restricted range (Factor E).
Furthermore, we have determined that
the existing regulatory mechanisms
(Factor D) are not adequate to ameliorate
the current threats to the subspecies.

Section 3 of the Act defines an
“endangered species” as “‘any species
which is in danger of extinction
throughout all or a significant portion of
its range,” and a “‘threatened species’ as
“any species which is likely to become
an endangered species within the
foreseeable future throughout all or a
significant portion of its range.” Based
on the magnitude of the ongoing threats
to the Eiao Polynesian warbler
throughout its entire range, as described
above, we determine that this
subspecies is in danger of extinction
throughout all of its range. Therefore, on
the basis of the best available scientific
and commercial information, we
propose to list the Eiao Polynesian
warbler as an endangered subspecies
throughout all of its range. Because we
find that the Eiao Polynesian warbler is
endangered throughout all of its range,
there is no reason to consider its status
in a significant portion of its range.

III. Greater Adjutant (Leptoptilos
dubiu)

Species Description

The greater adjutant (Leptoptilos
dubius) is a very large (145 to 150 cm
long (4.7 to 4.9 ft)) species of stork in
the family Ciconiidae. This species is
characterized by a naked pink head and
a low-hanging neck pouch. Its bill is

very thick and yellow in color. The
plumage ruff of the neck is white, and
other than a pale grey leading edge on
each wing, the rest of the greater
adjutant’s body is dark grey (Birdlife
International (BLI) 2009a, unpaginated).

This species of bird once was
common across much of Southeast Asia,
occurring in India, Bangladesh, Burma,
Thailand, Cambodia, Malaysia,
Myanmar, Vietnam, Sumatra, Java, and
Borneo. Large breeding colonies
occurred in Myanmar; however, this
colony collapsed in the mid-1900s
(Singha and Rahmani 2006, p. 264).

The current distribution of this
species consists of two breeding
populations, one in India and the other
in Cambodia. Recent sighting records of
this species from the neighboring
countries of Nepal, Bangladesh,
Vietnam, and Thailand are presumed to
be wandering birds from one of the two
populations in India and Cambodia (BLI
2009a, unpaginated).

India: The most recent range-wide
population estimate for this species in
India (600 to 800 birds) comes from data
collected in 1995 through 1996 (Singha
et al. 2003, p. 146). Approximately 11
breeding sites are located in the
Brahmaputra Valley in the State of
Assam (Singha ef al. 2003, p.147).
Recent information indicates that
populations of this species continue to
decline in India. At two breeding sites
near the city of Guwahati in the State of
Assam, the most recent survey data
show that the number of breeding birds
has declined from 247 birds in 2005 to
118 birds in 2007 (Hindu 2007,
unpaginated).

In India, much of the greater
adjutant’s native habitat has been lost.
The greater adjutant uses habitat in
three national parks in India; however,
almost all nesting colonies in India are
found outside of the national parks. The
greater adjutant often occurs close to
urban areas; the species feeds in and
around wetlands in the breeding season,
and disperses to scavenge at trash
dumps, burial grounds, and slaughter
houses at other times of the year. The
natural diet of the greater adjutant
consists primarily of fish, frogs, reptiles,
small mammals and birds, crustaceans,
and carrion (Singha and Rahmani 2006,
p. 266).

This species breeds in colonies during
the dry season (winter) in stands of tall
trees near water sources. In India, the
greater adjutant prefers to nest in large,
widely branched trees in a tightly
spaced colony with little foliage cover
and food sources nearby (Singha et al.
2002, p. 214). The breeding sites are also
commonly associated with bamboo
forests which provide protection from
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heavy rain during the pre-monsoon
season (Singha et al. 2002, p. 218). Each
adult female greater adjutant commonly
lays two eggs each year (Singha and
Rahmani 2006, p. 266).

Cambodia: Currently there are two
known breeding populations in
Cambodia. The larger of these two
populations occurs in the Tonle Sap
Biosphere Reserve (TSBR) near Tonle
Sap Lake and has recently been
estimated at 77 breeding pairs (Clements
et al. 2007, p. 7). The Tonle Sap
floodplain (and associated rivers) is
considered one of the few remaining
remnants of freshwater swamp forest in
the region. Approximately 5,490 km2
(2,120 mi2) of the freshwater swamp
forest ecoregion is protected in
Cambodia. Of this amount, the Tonle
Sap Great Lake Protected Area (which
includes the Tonle Sap floodplain)
makes up 5,420 km2 (2,092 mi2) of that
protected habitat (WWF 2007, p. 3).

A smaller population of greater
adjutants was recently discovered in the
Kulen Promtep Wildlife Sanctuary in
the Northern Plains of Cambodia. This
population has been estimated at 40
birds (Clements 2008, pers. comm.; BLI
2009, unpaginated). Although other
breeding sites have not yet been found
in Cambodia, researchers expect that the
greater adjutant may nest along the
Mekong River in the eastern provinces
of Mondulkiri, Ratanakiri, Stung Treng,
and Kratie in Cambodia (Clement 2008,
pers. comm.).

In Cambodia, the greater adjutant
breeds in freshwater flooded forest, and
disperses to seasonally inundated forest,
tall wet grasslands, mangroves, and
intertidal flats to forage. These forests
are characterized by deciduous tropical
hardwoods (Dipterocarpaceae family)
and semi-evergreen forest (containing a
mix of deciduous and evergreen trees)
interspersed with meadows, ponds, and
other wetlands (WWF 2006b, p. 1).

Conservation Status

The IUCN classifies the greater
adjutant as critically endangered. In
India, the greater adjutant is listed
under Schedule I of the Indian Wildlife
Protection Act of 1972. The species is
not listed in the Appendices of CITES
(http://www.cites.org).

Summary of Factors Affecting the
Greater Adjutant

A. Present or threatened destruction,
modification, or curtailment of habitat
or range

India: The greater adjutant occurs in
Kaziranga, Manas, and Diburu-
Saikhowa National Parks. However,
nearly all breeding sites for this species

are located outside of protected areas
(Singha et al. 2003, p. 148). The ongoing
loss of habitat through habitat
conversion for development and
agriculture is a primary threat to the
greater adjutant. The clearing of trees
that are suitable for breeding sites is a
serious threat to this species. The recent
decline in the population at the
breeding colonies near Guwahai, India,
is believed to be caused by tree removal
at the breeding site and filling of
wetlands in an area near the city that
had been used by the greater adjutant as
feeding areas (Hindu 2007,
unpaginated). These activities were
undertaken for the purpose of
expanding residential developments in
the city. The species is also seasonally
dependent on wetlands for forage. These
sites are impacted in India by drainage,
encroachment, and overfishing. For
instance, some sites have reportedly
experienced encroachment from rice
cultivation (BLI 2001, p. 284).

Singha et al. 2002 (pp. 218-219)
found that preferred nest trees were
significantly larger and different in
structure to non-nest trees near Nagaon
in central Assam. The nest trees were
large and widely branched with thin
foliage cover (Singha et al. 2002, p. 214).
Researchers believe that removal of
preferred nesting trees at breeding may
result in adjutants nesting in suboptimal
trees at existing nest sites or relocating
to other suboptimal nest sites. The trees
and their limbs at suboptimal breeding
sites are smaller in diameter, and the
structure of the limbs does not always
support the combined weight of the
nest, adults, and chicks. As chicks grow
older, nest limbs often break, sending
the half grown chicks tumbling from the
nest. Approximately 15 percent of
chicks die after falling from their nests,
for a variety of causes, including
injuries and abandonment (Singha et al.
2006, p. 315). Some efforts have been
made to reduce chick mortality, like
those employed at two breeding sites
near Nagaon from 2001 to 2003 (Singha
et al. 2006, pp. 315-320). Safety nets are
placed under the canopy of nest trees to
catch falling chicks. Chicks are either
replaced in their nest, if on-site
monitors can determine which nest the
chick came from, or raised in captivity
and later released. Juvenile birds were
monitored after their release, and the
program is considered a success (Singha
and Rahmani 2006, p. 268; Singha et al.
2006, pp. 315-320). Though some
efforts have been undertaken to reduce
chick mortality due to falls from nests,
loss of chicks based on nesting in sub-
optimal breeding sites is likely still
occurring at other breeding sites.

Cambodia: The largest breeding
colonies are located in the Tonle Sap
Biosphere Reserve, which consists
primarily of the Tonle Sap Lake and its
floodplain. A second breeding
population occurs in the Kulen Promtep
Wildlife Sanctuary in the Northern
Plains. Poole (2002, p. 35) reported that
large nesting trees around Cambodia’s
Tonle Sap floodplain, particularly
crucial to greater adjutants for nesting,
are under increasing pressure by felling
for firewood and building material.
Poole (2002, p. 35) concluded that a lack
of nesting trees, both at Tonle Sap and
in the Northern Plains, may be the most
serious threat in the future to large
water bird colonies.

The Mekong River Basin flows
through several countries in Southeast
Asia, including Tibet, China, Myanmar,
Vietnam, Thailand, Cambodia, and
Laos, traveling over 4,800 km (2,980 mi)
from start to finish. In Cambodia, the
Mekong River flows into the Tonle Sap
floodplain. Tonle Sap Lake expands and
contracts throughout the year as a result
of rainfall from monsoons and the flow
of the Mekong River. The lake acts as a
storage reservoir at different times of the
year to regulate flooding in the Mekong
Delta (Davidson 2005, p. 3). This
flooding also results in flooded forests
and shrublands, which provides
seasonal habitat to several species. The
Tonle Sap Biosphere Reserve is one of
Southeast Asia’s most important
wetlands for biodiversity and is
particularly crucial for birds, reptiles,
and plant assemblages (Davidson 2005,

. 6).
P Upstream developments in the
Mekong have already led to significant
trapping of sediments and nutrients in
upstream reservoirs, which could lead
to increased bed and bank erosion
downstream, as well as decreased
productivity (Kummu and Varis 2007,
Pp. 289, 291). According to the Asian
Development Bank (ADB 2005, p. 2), 13
dams have been built, are being built, or
are proposed to be built along the
Mekong River. Proposed hydroelectric
dams along the Mekong River in
countries upstream from Cambodia have
the potential to adversely affect the
habitat of the greater adjutant by
affecting the hydrology of the basin and
reducing the overall foraging habitat and
the abundance of prey species during
the breeding season (Clements et al.
2007, p. 59). In addition, decline in
productivity of the habitat, and thereby
prey species abundance, may increase
competition for food, and increased
releases from upstream dams during the
dry season could result in permanent
flooding of these forests that will
eventually kill the trees in these areas
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(Clements et al. 2007, p. 59). Under
some scenarios, up to half of the core
area (21,342 ha (52,737 ac)) of the Prek
Toal area in the Tonle Sap Biosphere
Reserve could be affected.

Summary of Factor A

This species continues to face
significant ongoing threats to its
breeding and foraging habitat in both
India and Cambodia. In India, activities
such as the draining and filling of
wetlands (Hindu 2007, unpaginated),
removal of nest trees, and encroachment
on habitat significantly impact this
species (BLI 2001, p. 284). In Cambodia,
threats include tree removal (Poole
2002, p. 35) and large-scale hydrologic
changes due to existing dams and
proposed dam construction (Clements et
al. 2007, p. 59; Kummu and Varis, pp.
287-288). The latter threat could
potentially eliminate habitat in
protected areas such as the Tonle Sap
Biosphere Reserve, and it could
additionally reduce productivity of
these areas, which would further impact
the species by affecting the foraging base
and potentially increasing competition
with other species (Clements et al. 2007,
p. 59). Therefore, we find that the
present or threatened destruction,
modification, or curtailment of the
habitat or range is a threat to the
continued existence of the greater
adjutant throughout its range.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

Local communities collect bird eggs
and chicks for consumption and for
trade in both India and Cambodia. This
is considered a primary threat to the
birds in Cambodia, where fledglings are
also taken (Clements 2008, pers.
comm.). Due to their rarity, greater
adjutants are believed to have a high
market value, which increases the
likelihood this type of activity will
continue. The implementation of bird
nest protection programs has been
developed by the Wildlife Conservation
Society, working with local villages
such as the program at Kulen Promtep
Wildlife Sanctuary (ACCB 2009,
unpaginated). Although the impacts
from large-scale collection of bird eggs
and chicks has been reduced through
these programs, collection still remains
a threat to the species.

Accounts of poisoning, netting,
trapping, and shooting of adult birds
were also reported at various locations
in both India and Cambodia during the
1990s (BLI 2001, pp. 285-286). In India,
some birds were shot because of
perceived impact on fish stocks, others
in hunts (BLI 2001, p. 285). In

Cambodia, some birds were captured to
be sold as food and for use as pets, and
some were also hunted (BLI 2001, p.
286). Birds are also likely inadvertently
injured or killed as a result of
destructive fishing techniques in
Cambodia such as electro-fishing and
the use of poisons (Clements 2008, pers.
comm.). In a 1999 article, the Phnom
Penh Post (as reported in Environmental
Justice Foundation 2002, p. 25) reported
that pesticides are used to kill both fish
and wildlife species at Tonle Sap.

In summary, although we are unaware
of any scientific or educational purpose
for which the adjutant is used, local
communities are known to collect bird
eggs, chicks, and adults for
consumption and other purposes (e.g.,
pet trade and perceived threat to fish
stocks) in either or both India or
Cambodia (BLI 2001, pp. 285—-286).
Further, even though nest protection
programs are being implemented, these
programs are insufficient to adequately
protect the species. Therefore, we find
that overutilization due to commercial
and recreational purposes is a threat to
the continued existence of the greater
adjutant throughout its range.

C. Disease or predation

Highly pathogenic avian influenza
(HPAI) H5N1 continues to be a serious
problem for this species. This strain of
avian influenza first appeared in Asia in
1996, and spread from country to
country with rapid succession as found
by Peterson et al. (2007, p. 1). By 2006,
the virus was detected across most of
Europe and in several African countries.
Influenza A viruses, to which group
strain H5N1 belongs, infects domestic
animals and humans, but wildfowl and
shorebirds are considered the primary
source of this virus in nature (Olsen et
al. 2006, p. 384). Though it is still
unclear if the greater adjutant is a
carrier, lack of an avian influenza wild
bird surveillance program in Cambodia
will make it difficult to resolve this
question.

Until recently, there was no
information on predation affecting the
greater adjutant. However, recent
research on other waterbirds suggests
that predation may impact the greater
adjutant in Cambodia. For example,
nesting surveys for several waterbirds
were conducted between 2004 and 2007
at the Prek Toal area in Tonle Sap
Biosphere Reserve. These surveys
included monitoring of nest sites.
Human disturbances at nest sites due to
illegal collection of chicks and eggs
resulted in an increase of predation by
crows (Corvus spp.) on spot-billed
pelicans in the 2001-2002 breeding
season, causing up to 100 percent loss

of reproduction, and again in the 2002-
2003 breeding season, resulting in up to
60 percent loss in reproduction due to

a combination of collection and
predation. In some locations, the spot-
billed pelicans abandoned their nests
for the remainder of the breeding season
(Clements et al. 2007, p. 57). It is likely
that other waterbirds, such as the greater
adjutant at Prek Toal would be similarly
affected due to illegal collection of eggs
by humans, nest site disturbance, and
subsequent increase in crow presence,
thereby increasing the predation of their
chicks and eggs.

In summary, although incidence of
local residents collecting eggs and
chicks for consumption has been
reduced in some areas due to
educational and enforcement programs,
these impacts still occur. At the largest
breeding sites for this species in India,
reproductive success is low, less than
one chick per nest per year. Because the
total population of the greater adjutant
is fewer than 1,000 birds, the loss of
eggs and chicks in populations in India
and Cambodia is a significant threat to
the species. In addition, there may be
secondary impacts due to predation by
crows. Therefore, we find that predation
is a threat to the continued existence of
the greater adjutant throughout its
range.

D. Inadequacy of existing regulatory
mechanisms

The greater adjutant is classified as
critically endangered by the IUCN.
Although there is evidence of
commercial trade across the Cambodia
border into Laos and Thailand, this
species is currently not listed under
CITES.

India: The greater adjutant is listed
under Schedule I of the Indian Wildlife
Protection Act of 1972 (IWPA).
Schedule I provides absolute protection,
with the greatest penalties for offenses.
This law prohibits hunting, possession,
sale, and transport of listed species. The
IWPA also provides for the designation
and management of sanctuaries and
national parks for the purposes of
protecting, propagating, or developing
wildlife or its environment. Protected
areas in India allow for regulated levels
of human use and disturbance and are
managed to prevent widespread clearing
and complete loss of suitable habitat.
Although the greater adjutant uses
habitat in three national parks in India,
almost all nesting colonies of this
species in India are found outside of
protected areas (Singha et al. 2003, p.
148). Some of the species’ foraging areas
are also located outside of protected
areas. As stated above in Factor A, the
ongoing loss of habitat through habitat
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conversion for development and
agriculture is a primary threat to this
species. The regulatory mechanisms
currently in place in India do not
provide protection of habitat for the
greater adjutant outside of existing
protected areas such as national parks,
and therefore are not adequate.

Cambodia: Areas designated as
natural areas by the Ministry of
Environment, such as the Tonle Sap
Biosphere Reserve, are to be managed
for the protection of the natural
resources contained within. Portions of
the Biosphere Reserve have also been
designated as areas of importance under
the Convention of Wetlands of
International Importance of 1971.

The Mekong River Commission (MRC)
was formed between the governments of
Cambodia, Lao PDR, Thailand, and
Vietnam in 1995 as part of the
Agreement on the Cooperation for the
Sustainable Development of the Mekong
River Basin. The signatories agreed to
jointly manage their shared water
resources and the economic
development of the river (MRC 2007, p.
1-2). According to the Asian
Development Bank, 13 dams have been
built, are being built, or are proposed to
be built along the Mekong River (ADB
2005, p. 2). The continued modification
of greater adjutant habitat has been
identified as a primary threat to this
species (Factor A), and this regional
regulatory mechanism is not effective at
reducing that threat.

Several laws exist in Cambodia to
protect the greater adjutant from two of
the primary threats to the species:
habitat destruction and hunting.
However, they are ineffective at
reducing those threats. In Cambodia,
Declaration No. 359, issued by the
Ministry of Agriculture, Forestry and
Fisheries in 1994, prohibits the hunting
of greater adjutant. However, reports of
severe hunting pressure within the
greater adjutant’s habitat exist and
illegal poaching of wildlife in Cambodia
continues (Bird et al. 2006, p. 23; Poole
2002, pp. 34-35; UNEP-SEF 2005, pp.
23, 27).

The Creation and Designation of
Protected Areas regulation (November
1993) established a national system of
protected areas. In 1994, through
Declaration No. 1033 on the Protection
of Natural Areas, the following activities
were banned in all protected areas:

(1) Construction of saw mills,
charcoal ovens, brick kilns, tile kilns,
limestone ovens, tobacco ovens;

(2) hunting or placement of traps for
tusks, bones, feathers, horns, leather, or
blood;

(3) deforestation;

(4) mining minerals or use of
explosives;

(5) the use of domestic animals such
as dogs;

(6) dumping of pollutants;

(7) the use of machines or heavy cars
which may cause smoke pollution;

(8) noise pollution; and

(9) unpermitted research and
experiments.

In addition, the Law on
Environmental Protection and Natural
Resource Management of 1996 sets forth
general provisions for environmental
protection. Under Article 8 of this law,
Cambodia declares that its natural
resources (including wildlife) shall be
conserved, developed, and managed and
used in a rational and sustainable
manner.

Protected Areas have been established
within the range of the greater adjutant,
such as the Tonle Sap Lake Biosphere
Reserve. The Tonle Sap Great Lake
protected area was designated a multi-
purpose protected area in 1993 (Matsui
et al. 2006, p. 411). Under this decree,
Multiple Use Management Areas are
those areas which provide for the
sustainable use of water resources,
timber, wildlife, fish, pasture, and
recreation; the conservation of nature is
primarily oriented to support these
economic activities. In 1997, the Tonle
Sap region was nominated as a
Biosphere Reserve under UNESCO’s
(United Nations Educational, Scientific
and Cultural Organization) “Man and
the Biosphere Program.” The
Cambodian government developed a
National Environmental Action Plan
(NEAP) in 1997, supporting the
UNESCO site goals. Among the priority
areas of intervention are fisheries and
floodplain agriculture at Tonle Sap
Lake, biodiversity and protected areas,
and environmental education. NEAP
was followed by the adoption of the
Strategy and Action Plan for the
Protection of Tonle Sap (SAPPTS) in
February 1998 (Matsui et al. 2006, p.
411), and the issuance of a Royal Decree
officially creating Tonle Sap Lake a
Biosphere Reserve (TSBR) on April 10,
2001. The royal decree was followed by
a subdecree by the Prime Minister to
establish a Secretariat, along with its
roles and functions, for the TSBR with
the understanding that its objectives
could not be achieved without
cooperation and coordination among
relevant stakeholders (TSBR Secretariat
2007, p. 1).

Joint Declaration No. 1563, on the
Suppression of Wildlife Destruction in
the Kingdom of Cambodia, was issued
by the Ministry of Agriculture, Forestry,
and Fisheries in 1996. Although the
Japan International Cooperation Agency

(JICA 1999, p. 19) reported that this
regulatory measure was ineffectively
enforced, some strides have been made
recently through the combined efforts of
WCS, the Cambodian government, and
local communities at Tonle Sap Lake.
WCS Cambodia (2009, unpaginated)
reports that the illegal wildlife trade in
Cambodia is “enormous” and driven by
demand for meat and traditional
medicines in Thailand, Vietnam, and
China. Substantial progress has been
made in protecting seven species of
waterbirds at Prek Toal Core Area in the
TSBR, increasing populations of some
species tenfold by working with the
primary management agencies and
working at the field level to improve
community engagement, law
enforcement, and long-term research
and monitoring (WCS Cambodia 2009,
unpaginated).

The Forestry Law of 2002 strictly
prohibits hunting, harming, or harassing
wildlife (Article 49) (Law on Forestry
2003). This law further prohibits the
possession, trapping, transport, or trade
in rare and endangered wildlife (Article
49). However, to our knowledge,
Cambodia has not yet published a list of
endangered or rare species. Thus, this
law is not currently effective at
protecting the greater adjutant from
threats by hunting.

In 2006, the Cambodian government
created Integrated Farming and
Biodiversity Areas (IFBA), including
over 161 km (100 mi) of grassland (over
30,000 ha (74,132 ac)) near Tonle Sap
Lake to protect the Bengal florican, an
endangered bird in that region (WWF
20064, pp. 1-2). The above measures
have focused attention on the
conservation situation at TSBR and have
begun to improve the conservation of
the area and its wildlife there, but
several management challenges remain.
These challenges include
overexploitation of flooded forests and
fisheries; negative impacts from
invasive species; lack of monitoring and
enforcement; low level of public
awareness of biodiversity values; and
uncoordinated research, monitoring,
and evaluation of species’ populations
(Matsui et al. 2006, pp. 409-418; TSBR
Secretariat 2007, pp. 1-6).

Even though these wildlife laws exist,
greater adjutant habitat within
Cambodian protected areas faces several
challenges. The legal framework
governing wetlands management is
institutionally complex. It rests upon
legislation vested in government
agencies responsible for land use
planning (Land Law 2001), resource use
(Fishery Law 1987), and environmental
conservation (Environmental Law 1996,
Royal Decree on the Designation and
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Creation of National Protected Areas
System 1993); however, there is no
interministerial coordinating
mechanism nationally for wetland
planning and management (Bonheur et
al. 2005, p. 9). As a result of this
institutional complexity and lack of
defined jurisdiction, natural resource
use goes largely unregulated (Bonheur et
al. 2005, p. 9). Thus, the protected areas
system in Cambodia is ineffective in
removing or reducing the threats of
habitat modification and hunting faced
by the greater adjutant.

Summary of Factor D

Existing regulatory mechanisms in
both India and Cambodia are ineffective
at reducing or removing threats to the
species such as habitat modification and
collection of eggs and chicks for
consumption. Although progress has
been made recently in the protection of
nests and birds at specific locations, this
has largely been driven by measures
from the private sector. We believe that
the inadequacy of regulatory
mechanisms, especially with regard to
lack of law enforcement and habitat
protection, is a significant risk factor for
the greater adjutant. Therefore we find
that existing regulatory mechanisms are
inadequate to ameliorate the current
threats to the greater adjutant
throughout its range.

E. Other natural or man-made factors
affecting the species’ continued
existence

India: Due to a lack of natural foraging
areas and availability of native wildlife
carcasses to feed upon, the greater
adjutant is known to commonly forage
in refuge dumps and slaughterhouses
during certain times of the year.
Researchers believe that along with the
refuse at these sites, these birds are
inadvertently ingesting household
contaminants and plastics that can
adversely affect their health and
reproductive capability (Singha ef al.
2003, p. 148; BLI 2009a, unpaginated).
In addition, pesticide has been used in
winter to kill fish at a national park in
India, and may be a widespread practice
throughout the Brahmaputra lowlands
(BLI 2001, p. 287). As the remaining
natural foraging habitat for this species
continues to shrink, the level of foraging
at refuge dumps and slaughter houses is
expected to increase, thereby increasing
the incidence of greater adjutants
ingesting contaminants at these sites.
Also, the use of pesticides in and near
water sources in the Brahmaputra
lowlands may result in further
contamination to the species.

Cambodia: Increasing use of agro-
chemicals, especially pesticides, is a

major concern in the TSBR and
throughout Cambodia. A survey
conducted in Cambodian agriculture
practices in 2000 showed that 67
percent of farms used pesticides. Of
these farms, 44 percent began using
pesticides in the 1980s, and 23 percent
began using them in the 1990s
(Environmental Justice Foundation (EJF)
2002, p. 13). All of the pesticides used
in Cambodia are produced outside of
the country, and the labels, which
include information on the appropriate
use of these chemicals, are often not
written in a language understandable to
local villagers (EJF 2002, p. 18). A Food
and Agriculture Organization of the
United Nations (FAO) study found that
only 1 percent of vegetable farmers
received technical training in pesticide
use (EJF 2002, p. 17). This problem
often leads to overuse of these highly
toxic compounds.

In Cambodia, organochlorine
insecticides, such as dichloro-diphenyl-
trichloroethane (DDT), and
organophosphate insecticides such as
methyl-parathion are commonly used.
Organochlorine insecticides are known
to accumulate in aquatic systems and
concentrate in the organs of species of
waterbirds such as the greater adjutant.
The effects of persistent organic
pesticides are variable depending on
concentration and species, but can
include direct mortality, feminization of
embryos, reduced hormones for egg-
laying, and egg-shell thinning (EJF 2002,

. 24).
P In the 1970s and 1980s, agricultural
use of DDT was banned in most
developed countries; however, it is still
used for agriculture in Cambodia. In
recent years, mong bean farmers in Siem
Reap province are estimated to have
applied 10 tons of a pesticide mix of
DDT, Thiodan (endosulfan), and
methyl-parathion on fields that are
submerged in the wet season and thus
capable of polluting the Tonle Sap basin
(EJF 2002, p. 25). In addition, methyl-
parathion and endosulfan are used in
illegal fishing (EJF 2002, p. 14). Methyl-
parathion is considered highly toxic to
birds and may take 2 weeks to degrade
in lakes and rivers. The decline in the
number of some bird species from
around the Tonle Sap Lake may be
partly due to pesticide poisoning (EJF
2002, p. 25). Further, because higher
levels of persistent organochlorines
have been recorded in freshwater fish
and mussels than marine fish and
mussels, the source of these compounds
is likely inland watersheds (EJF 2002, p.
24). Although we could not locate any
specific contaminant reports on the
amount of these toxic chemicals found
in greater adjutants based on the above

data, it is likely that the persistent use
of these compounds is contributing to
the decline of this species.

Summary of Factor E

The use of pesticides occurs in both
India and Cambodia for a variety of
reasons, including agriculture, fishing,
and insect control. As human
interactions with the adjutant continue
to increase, the chances of poisoning of
the species, both directly and indirectly,
also continue to rise. Therefore we find
that other natural or manmade factors
affecting the continued existence of the
species in the form of pesticide use and
ingesting other contaminants is a threat
to the greater adjutant throughout its
range.

Status Determination for the Greater
Adjutant

We have carefully assessed the best
available scientific and commercial
information regarding the past, present,
and potential future threats faced by the
greater adjutant. The species is currently
at risk throughout all of its range due to
ongoing threats of habitat destruction
and modification (Factor A);
overutilization for commercial,
recreational, scientific, or educational
purposes in the form of hunting, egg and
chick collection, and trapping (Factor
B); predation (Factor C); inadequacy of
existing regulatory mechanisms (Factor
D); and other natural or manmade
factors affecting its continued existence
in the form of overuse of toxic
compounds (Factor E).

Section 3 of the Act defines an
“endangered species’” as “‘any species
which is in danger of extinction
throughout all or a significant portion of
its range,” and a “‘threatened species” as
“any species which is likely to become
an endangered species within the
foreseeable future throughout all or a
significant portion of its range.” Based
on the magnitude of the ongoing threats
to the greater adjutant throughout its
entire range, as described above, we
determine that this species is in danger
of extinction throughout all of its range.
Therefore, on the basis of the best
available scientific and commercial
information, we propose to list the
greater adjutant as an endangered
species throughout all of its range.
Because we find that the greater
adjutant is endangered throughout all of
its range, there is no reason to consider
its status in a significant portion of its
range.
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1V. Jerdon’s courser (Rhinoptilus
bitorquatus)

Species Description

The Jerdon’s courser, also known as
the double-banded courser (Rhinoptilus
bitorquatus), is a small, nocturnal bird,
which is specialized for running and
belongs to the family Glareolidae
(Bhushan 1986, pp. 1, 6; Jeganathan et
al. 2004a, p. 225; Jeganathan et al.
2004b, p. 7). It was first described by T.
C. Jerdon in 1848 (Bhushan 1986, p. 1;
Jeganathan et al. 2004b, p. 1). This
species averages 27 cm (11 in) in length,
its plumage consists of two brown bands
around its breast, a blackish colored
crown, a broad buff-colored supercilium
(eyebrow stripe), an orange patch that
runs from its throat down to its chest,
and it has a short yellow bill with a
black tip (BLI 2009b, unpaginated).

The Jerdon’s courser is a rare species
of bird that is endemic to the Eastern
Ghats of the states of Andhra Pradesh
and extreme southern Madhya Pradesh
in India (BLI 2009b, unpaginated). The
size of the population is not known.
Historically, this species was reported
in the Khamman, Nellore, and
Anantapur districts of Andhra Pradesh
and the Gadchiroli District of
Maharashtra (Jeganathan et al. 2005, p.
5). Until 1900, its presence was
periodically recorded, including some
records in the Pennar and Godavari
river valleys and near Anantapur
(Bhushan 1986, p. 2; Jeganathan et al.
2004a, p. 225; Jeganathan et al. 2004b,
p. 7; Jeganathan et al. 2006, p. 227).
Efforts by various ornithologists in the
early 1930s and mid to late 1970s to
record the presence of this species
failed, leading to the belief that the
species was extinct (Bhushan 1986, p. 2;
Jeganathan et al. 2004b, p. 7). In 1986,
the Jerdon’s courser was rediscovered
near Reddipalli village, Cuddapah
District, Andhra Pradesh (Bhushan
1986, pp. 8—9; Jeganathan et al. 2004a,
p. 225; Jeganathan et al. 2004b, p. 7;
Jeganathan et al. 2005, p. 3; Jeganathan
et al. 2006, p. 227; Senapathi et al. 2007,

1),
P The area where the species was
rediscovered was designated as the Sri
Lankamaleswara Wildlife Sanctuary
(SLWS) (Jeganathan et al. 2004b, p. 7;
Jeganathan et al. 2005, p. 3). After its
rediscovery, it was only observed
regularly at a few sites in and around
the SLWS (Jeganathan et al. 2004b, p. 7,
18; Jeganathan et al. 2005, p. 5;
Jeganathan et al. 2006, p. 227; Senapathi
et al. 2007, p. 1), including reports of its
presence in Sri Penusula Narasimha
Wildlife Sanctuary (SPNWS) in the
Cuddapah and Nellore districts, Andhra
Pradesh (Jeganathan et al. 2005, p. 3). It

has since been found at three additional
localities (Jeganathan et al. 2004a, p.
228; Jeganathan et al. 2004b, p. 20; BLI
2009b, unpaginated).

Due to the nocturnal nature of the
species and the wooded nature of its
habitat, individuals are rarely seen;
therefore, very little information is
available on the distribution, ecology,
population size, and habitat
requirements of the Jerdon’s courser
(Jeganathan et al. 2004a, p. 225;
Jeganathan et al. 2004b, p. 7; Jeganathan
et al. 2005, p. 3; Jeganathan et al. 2006,
P- 227; Senapathi et al. 2007, p. 1). New
survey techniques have allowed
researchers to detect the presence and
absence of Jerdon’s courser using track
strips and a tape playback of the species
call. These methods can be useful in
mapping the geographic range of the
Jerdon’s courser and in estimating the
population size, and have contributed to
a better understanding of habitat
preferences. Surveys have not been
conducted in all areas with suitable
habitat characteristics; additional
surveys are needed to confirm the
current range and population size of this
species. Although the size of the
population is not known, it is believed
to be a small, declining population
(Jeganathan 2004b, p. 7; BLI 2009b,
unpaginated; ITUCN 2009c,
unpaginated).

The Jerdon’s courser inhabits open
patches within scrub-forest interspersed
with patches of bare ground, in gently
undulating, rocky foothills (Jeganathan
et al. 2005, p. 5; Senapathi et al. 2007,
p. 1). Studies show that this species is
most likely to occur where the density
of large bushes (greater than 2 m (6 ft)
tall) ranges from 300 to 700 per ha (121-
283 large bushes per acre) and the
density of smaller bushes (less than 2 m
(6 ft) tall) is less than 1,000 per ha (404
per acre) (Jeganathan et al. 2004a, p.
228; Jeganathan et al. 2004b, p. 22;
Jeganathan et al. 2005, p. 5; Senapathi
et al. 2007, p. 1). The dominant woody
vegetation includes species of shrub,
particularly Zizyphus rugosa, Carissa
carandas, and Acacia horrida
(Jeganathan et al. 2004a, p. 228;
Jeganathan et al. 2004b, p. 22).

The amount of suitable habitat that
existed for this species in 2000 was
estimated to be approximately 3,847
km2 (1,485 mi2) of scrub habitat in the
Cuddapah and Nellore districts of the
State of Andhra Pradesh (Senapathi et
al. 2007, p. 6). Jeganathan (2008, pers.
comm.) further stated that the amount of
suitable habitat available in and around
the SLWS is approximately 132 km2 (51
mi2). A comprehensive habitat
assessment of all the shrub habitat areas
within the historic range of this species

has not yet been completed; therefore,
suitable habitat may occur elsewhere for
this species.

Little information is known about
feeding habits or feeding areas of this
species. The only information known
comes from the analysis of two Jerdon’s
courser fecal samples, which consisted
mainly of termites and ants. Jeganathan
(20044, p. 234) suggested that despite
being nocturnal and affected by the
shadowing effects of the canopy,
coursers may be able to see invertebrate
prey on the ground by selecting
relatively well-illuminated open areas.

There is no information on the life
history of the Jerdon’s courser; no nests
or young birds have ever been found,
although the footprints of a young bird
along with an adult Jerdon’s courser
suggests successful breeding is taking
place (Jeganathan et al. 2004b, pp. 17,
29). The calling period is brief, starting
approximately 45 to 50 minutes after
sunset and continuing for a few minutes
to approximately 20 minutes.

Conservation Status

Due to the single, small, and declining
population of the Jerdon’s courser, it is
classified as “critically endangered” by
the IUCN (Jeganathan ef al. 2004b, p. 7;
Senapathi et al. 2007, p. 1; Jeganathan
et al. 2008, p. 73; IUCN 2009c,
unpaginated), a category assigned to
species facing an extremely high risk of
extinction in the wild. It is also listed
under Schedule I of the Indian Wildlife
Protection Act of 1972. The species has
not been formally considered for listing
in the Appendices of CITES (http://
www.cites.org).

Summary of Factors Affecting the
Jerdon’s Courser

A. Present or threatened destruction,
modification, or curtailment of habitat
or range

The primary threat to the persistence
of the Jerdon’s courser is habitat
destruction and alteration due to
conversion of suitable habitat to
agriculture lands, grazing, and
construction within and around the
SLWS and SPNWS, and increasing
settlements (Jeganathan 2005 et al. 2005,
p- 6; Norris 2008, pers. comm.;
Jeganathan 2009, pers. comm..).
Agriculture is the main occupation of
the people living in the area. The State
of Andhra Pradesh has experienced
growth of intensive agricultural
practices in recent years (Senapathi et
al. 2007, pg. 2), with paddy (Oryza
sativa), sunflower (Helianthus annuus),
cotton (Gossypium sp.), groundnut
(Arachis hypogaea), finger millet
(Eleusince coracana), turmeric
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(Curcuma longa), and onion (Allium
cepa) being the major crops of the area
(Jeganathan et al. 2008, p. 77). From
1991 to 2000, scrub habitat in the
Cuddapah District and parts of the
Nellore District in Andhra Pradesh
decreased by 11-15 percent, while the
area occupied by agricultural land more
than doubled (109 percent increase)
during the same time period. Remaining
scrub patches were also found to be
smaller (38.4 percent decrease) and
further from human settlements
(Senapathi et al. 2007, pp. 1, 4;
Jeganathan et al. 2008, p. 76).

The main causes for the loss of scrub
habitat were human settlements and
subsequent conversions of scrub habitat
to agriculture and cleared areas
(Senapathi et al. 2007, p. 6). From 2001
to 2004, an estimated 480 ha (1,186 ac)
of scrub habitat were cleared within and
around the SLWS, 275 ha (680 ac) of
which were cleared to provide land for
agriculture to the people of India who
were displaced by floods and for
farming of lemons and forestry
plantations. These cleared areas fall
within 1 km (0.6 mi) of previously
known and newly discovered Jerdon’s
courser areas (Jeganathan et al. 2008, p.
76). From 2000 to 2005, Jeganathan et
al. (2008, p. 77) noted that
approximately 215 ha (531 ac) of scrub
habitat outside of the SLWS were
cleared and most likely will become
lemon farms. The irrigation required to
sustain agricultural activities will likely
further fragment any remaining suitable
habitat (Senapathi et al. 2007, p. 7).

The Jerdon’s courser inhabits open
patches within scrub-forest and prefers
areas with moderate densities of trees
and brush (Jeganathan et al. 2004a, p.
234). Researchers believe this open
habitat is maintained by grazing animals
and some woodcutting (Norris 2008,
pers. comm.). Known Jerdon’s courser
sites are already being used for grazing
livestock and woodcutting, but at
moderate levels that maintain the
appropriate vegetation structure
(Jeganathan 2005, p. 15). Mechanical
clearing of bushes to create pasture,
orchards, and tilled land; high levels of
woodcutting; and high level of use by
domestic livestock are likely to cause
deterioration in scrub habitat by
creating a scrub forest that is too open
for the Jerdon’s courser. However, low
levels of grazing by livestock or absence
of woodcutting may also lead to habitat
that is more closed and, therefore,
unsuitable (Jeganathan et al. 2004a, p.
234; Jeganathan et al. 2004b, p. 23;
Norris 2008, pers. comm.).

Land in SLWS and adjacent areas is
used by the people from villages in
Sagileru valley for grazing herds of

domestic buffalo (Bubalus bubalis),
sheep (Ovis aries), and goats (Capra
hircus), and for woodcutting
(Jeganathan et al. 2004b, p. 9).
Jeganathan (2008, pers. comm.) states
that most of the potentially suitable
habitat for Jerdon’s courser is located on
the fringe of the forest and can be easily
accessed by locals for grazing and
woodcutting. Jeganathan et al. (2008, p.
77) notes three types of grazing within
and around the SLWS and SPNWS. The
first includes shepherds who bring
goats, sheep, and buffalo into the scrub
habitat in and around the sanctuaries
every morning, grazing 2-3 km (1-2 mi)
into the forest before returning to the
villages in the evening. The second
includes nomads with 200-300 cattle.
Although they are invited by farmers to
help fertilize the lemon farms, they stay
3 to 4 months and graze in the forested
areas in and around the sanctuaries. The
third includes sheep that graze inside
the sanctuaries throughout the year;
however, this type of grazing did not
occur in scrub habitat. Furthermore, a
common practice is to cut and bend the
branches of scrub and tree species to
facilitate better access for grazing
(Jeganathan et al. 2008, p. 78). In
addition, the people of the local villages
also use the sanctuaries for timber and
nontimber forest products; including
fuel wood, illegal wood collecting,
grass, and bamboo. From 2001 to 2003,
Jeganathan et al. (2008, pp. 77-78)
regularly observed wood loads being
removed by either head loads, bullock
cart, or tractor.

Development activities within the
SLWS, including the construction of
check dams, and percolation ponds, and
digging of trenches, have been observed
in known and newly recorded areas of
the Jerdon’s courser (Jeganathan et al.
2004a, pp. 26, 28; Jeganathan et al.
2008, p. 76). Approximately 0.5 to 1 ha
(1-2 ac) of scrub forest was cleared for
each of five percolation ponds dug near
the main Jerdon’s courser area and
exotic plant species planted on the
embankment. In addition, scrub habitat
was thinned (removal of all scrub
species except saplings), and pits for
collecting rainwater were dug
(Jeganathan et al. 2008, p. 76).
Furthermore, various sizes of stones
were collected from the scrub jungle
within and around the SLWS for road
construction every year. Collection
included digging of stones with
crowbars, collection of stones in heavy
vehicles, and the excavation of 15 large
pits (Jeganathan et al. 2008, p. 76).

Construction of dams and reservoirs
and river floods in the area has resulted
in the relocation of villages near the
SLWS and SPNWS. Fifty-seven villages

were relocated closer to SLWS after the
construction of the Somasila dam.
Fifteen were displaced due to the
construction of the Sri Potuluri Veera
Brahmendraswamy (SPVB) Reservoir.
Currently, there are approximately 146
villages between the SLWS and SPNWS
(Jeganathan et al. 2008, pp. 76-77).
There are more villages in the area of
Somasila and SPVB Reservoir that could
be relocated near the sanctuaries in the
future, and there are plans to increase
the height of the Somasila dam, which
will cause the displacement of more
villages near the southeastern part of
SLWS (Jeganathan et al. 2008, p. 77).
With the relocation and expansion of
human settlements, there is concern
over additional land conversion for
agriculture, increased pressure for
grazing and woodcutting, and further
development.

At the time of the Jerdon’s courser
rediscovery in 1986, the only known
site where the species was found was
under threat from a project to construct
the Telugu-Ganga canal through its
habitat. The Andhra Pradesh Forestry
Department (APFD) and the State
Government of Andhra Pradesh
responded by designating the site as the
SLWS to protect the species. The
proposed route of the canal was
adjusted to avoid the sanctuary
(Jeganathan et al. 2005, p. 6; Jeganathan
et al. 2008, p. 78). However, in 2005,
construction of the Telugu-Ganga canal
began, illegally, within the SLWS.
Construction was stopped immediately
once the APFD was notified (Jeganathan
et al. 2005, p. 6; Kohli 2006,
unpaginated). Illegal excavation was
reported even after construction was
stopped and the contracting company
fined (Kohli 2006, unpaginated). A
report by the Bombay National History
Society (BNHS) found that 80 to 100 m
(263 to 328 ft) were 