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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

RECOVERY ACCOUNTABILITY AND
TRANSPARENCY BOARD

4 CFR Part 200
RIN 0430-AA00
Implementation of Privacy Act of 1974

AGENCY: Recovery Accountability and
Transparency Board.

ACTION: Final rule.

SUMMARY: This document institutes the
Recovery Accountability and
Transparency Board’s (Board) final rule
implementing a set of procedural
regulations under the Privacy Act of
1974 (Privacy Act or the Act), Public
Law 93-579, 5 U.S.C. 552a. These
regulations have been written to
conform to the statutory provisions of
the Act. They are intended to expedite
the processing of Privacy Act requests
received by the Board and to ensure the
proper dissemination of information to
the public.

DATES: Effective November 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Jennifer Dure, General Counsel, (202)
254-7900.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on August 3, 2009 (74
FR 38363) for a public comment period
to end on October 2, 2009. This rule sets
forth the procedures to be used by
members of the public when requesting
records from the Board under the
Privacy Act. It also establishes a
timeframe for responses, a fee schedule
for copying records, and charges for
obtaining information, when applicable.

Public Comment

The Board received one comment on
the proposed rule requesting an
explanation concerning the differences
between the proposed Privacy Act and
Freedom of Information Act (FOIA)
rules regarding what is procedurally

required in order for an individual to
request access to records, in the custody
of the Board. A discussion of the
comment and the Board’s response are
set forth below.

Comments on the Proposed Rule and
Explanation

Under the Board’s proposed Privacy
Act rules, all requests should include,
among other things, the requesters full
name, address, and telephone number.
Requests for Privacy Act records may be
made in writing, by fax, by telephone,
or in person. The commenter contends
that there are additional and more
stringent requirements placed on a
requester who requests access to his or
her records in person. More specifically,
such a requester must contact the
Board’s office at least one week before
the desired appointment date. In
addition, before a requester can review
his or her records, the requester must
provide proof of identification.
Identification should be a valid copy of
one of the following: A government ID,
a driver’s license, a passport, or other
current identification that contains both
an address and a picture of the
requester.

According to the commenter, the
process for requesting records under the
Board’s proposed FOIA rules “seem[s]
quite simplified.” Under the proposed
FOIA rules (74 FR 38366), all requests
for records must include the requester’s
full name, address, and telephone
number. Such a request can be made in
writing, via e-mail, or via fax. The
commenter correctly points out that the
proposed FOIA rule does not provide
the option of an in-person request. The
commenter concluded that the
differences in treatment of requesters for
access to the Board’s Privacy Act
records seem unnecessary, especially
with respect to the identification
information required of a requester
seeking information in person.

The commenter correctly points out
the difference between the proposed
Privacy Act and FOIA rules, but there is
a reason for the difference between them
which stems from the laws at issue.
Briefly, a Privacy Act request is a
request from an individual seeking to
review and/or make corrections to
federal records, maintained and
retrieved in an approved system of
records, which are about that
individual—with very limited

exceptions, no one else can ask for these
records. A FOIA request is a request
from the general public for copies of
specific records maintained by a federal
agency—any member of the public can
make such a request. When individuals
request information about themselves
contained in an approved Privacy Act
system of records, the request should be
handled under the Privacy Act.
Requested records about an individual
not contained in an approved system of
records asked for under the Privacy Act
will have their request processed under
the FOIA, since no access rights exist
under the Privacy Act.

Because the nature of a Privacy Act
request is narrow and specific to an
individual in an approved system of
records, the Board feels that providing
the additional provisions to request and
examine records in person is reasonable.
In addition, in order to ensure that
individuals who request to examine
records in person are who they claim to
be, it is necessary to require that
individuals provide the proper proof of
identification as set forth in the
proposed Privacy Act rules. This
Privacy Act requirement is designed to
protect requesters from having their
personal information disclosed to
anyone else.

Executive Order 12866

The proposed regulation does not
meet the criteria for a significant
regulatory action under Executive Order
12866. Therefore, review by the Office
of Management and Budget is not
required.

Regulatory Flexibility Act

The proposed rule adds Privacy Act
regulations to 4 CFR Part 200 and will
not have a significant economic impact
on a substantial number of small
entities.

Paperwork Reduction Act

The rule imposes no additional
recording and recordkeeping
requirements and is therefore exempt
from the requirements of the Paperwork
Reduction Act.

List of Subjects in 4 CFR Part 200

Administrative practice and
procedure, Privacy, Reporting and
recordkeeping requirements.

m Therefore, the Board amends Title 4 of

the Code of Federal Regulations by
adding Part 200 to read as follows:
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CHAPTER II—RECOVERY
ACCOUNTABILITY AND
TRANSPARENCY BOARD

PART 200—PRIVACY ACT OF 1974

200.1 Purpose and scope.

200.2 Definitions.

200.3 Privacy Act records maintained by
the Board.

200.4 Privacy Act inquiries.

200.5 Requests for access to records.

200.6 Processing of requests.

200.7 Fees.

200.8 Appealing denials of access.

200.9 Requests for correction of records.

200.10 Disclosure of records to third
parties.

200.11 Maintaining records of disclosures.

200.12 Notification of systems of Privacy
Act records.

200.13 Privacy Act training.

200.14 Responsibility for maintaining
adequate safeguards.

200.15 Systems of records covered by
exemptions.

200.16 Mailing lists.

Authority: 5 U.S.C. 552a(f).

§200.1 Purpose and scope.

This part sets forth the policies and
procedures of the Board regarding
access to systems of records maintained
by the Board under the Privacy Act,
Public Law 93-579, 5 U.S.C. 552a. The
provisions in the Act shall take
precedence over any part of the Board’s
regulations in conflict with the Act.
These regulations establish procedures
by which an individual may exercise
the rights granted by the Privacy Act to
determine whether a Board system of
records contains a record pertaining to
him or her; to gain access to such
records; and to request correction or
amendment of such records. These
regulations also set identification
requirements and prescribe fees to be
charged for copying records.

§200.2 Definitions.

As used in this part:

(a) Agency means any executive
department, military department,
government corporation, or other
establishment in the executive branch of
the federal government, including the
Executive Office of the President or any
independent regulatory agency;

(b) Individual means any citizen of
the United States or an alien lawfully
admitted for permanent residence;

(c) Maintain means to collect, use,
store, or disseminate records as well as
any combination of these recordkeeping
functions. The term also includes
exercise of control over, and therefore
responsibility and accountability for,
systems of records;

(d) Record means any item, collection,
or grouping of information about an

individual that is maintained by the
Board and contains the individual’s
name or other identifying information,
such as a number or symbol assigned to
the individual or his or her fingerprint,
voice print, or photograph. The term
includes, but is not limited to,
information regarding an individual’s
education, financial transactions,
medical history, and criminal or
employment history;

(e) System of records means a group
of records under the control of the
Board from which information is
retrievable by use of the name of the
individual or by some number, symbol,
or other identifying particular assigned
to the individual;

(f) Routine use means, with respect to
the disclosure of a record, the use of a
record for a purpose that is compatible
with the purpose for which it was
collected;

(g) Designated Privacy Act Officer
means the person named by the Board
to administer the Board’s activities in
regard to the regulations in this part;

(h) Executive Director means the chief
operating officer of the Board;

(i) Days means standard working
days, excluding weekends and federal
holidays.

§200.3 Privacy Act records maintained by
the Board.

(a) The Board shall maintain only
such information about an individual as
is relevant and necessary to accomplish
a purpose of the agency required by
statute or by Executive Order of the
President. In addition, the Board shall
maintain all records that are used in
making determinations about any
individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to ensure
fairness to that individual in the making
of any determination about him or her.
However, the Board shall not be
required to update retired records.

(b) The Board shall not maintain any
record about any individual with
respect to or describing how such
individual exercises rights guaranteed
by the First Amendment of the
Constitution of the United States, unless
expressly authorized by statute or by the
subject individual, or unless pertinent
to and within the scope of an authorized
law enforcement activity.

§200.4 Privacy Act inquiries.

(a) Inquiries regarding the contents of
record systems. Any person wanting to
know whether the Board’s systems of
records contain a record pertaining to
him or her may file an inquiry in
person, by mail or by telephone.

(b) Inquiries in person may be
submitted at the Board’s headquarters

located at 1717 Pennsylvania Avenue,
NW., Suite 700, Washington, DC 20006.
Inquiries should be marked ‘‘Privacy
Act Inquiry” on each page of the inquiry
and on the front of the envelope and
directed to the Privacy Act Officer.

(c) Inquiries by mail may be sent to:
Privacy Act Officer, Recovery
Accountability and Transparency Board,
1717 Pennsylvania Avenue, NW., Suite
700, Washington, DC 20006. ‘‘Privacy
Act Inquiry” should be written on the
envelope and each page of the inquiry.

(d) Telephone inquiries may be made
by calling the Board’s Privacy Act
Officer at (202) 254—7900.

§200.5 Requests for access to records.

(a) All requests for records should
include the following information:

(1) Full name, address, and telephone
number of requester.

(2) The system of records containing
the desired information.

(3) Any other information that the
requester believes would help locate the
record.

(b) Requests in writing. A person may
request access to his or her own records
in writing by addressing a letter to:
Privacy Act Officer, Recovery
Accountability and Transparency Board,
1717 Pennsylvania Avenue, NW., Suite
700, Washington, DC 20006.

(c) Requests by fax. A person may
request access to his or her records by
facsimile at (202) 254—-7970.

(d) Requests by phone. A person may
request access to his or her records by
calling the Privacy Act Officer at (202)
254-7900.

(e) Requests in person. Any person
may examine and request copies of his
or her own records on the Board’s
premises. The requester should contact
the Board’s office at least one week
before the desired appointment date.
This request may be made to the Privacy
Act Officer in writing or by calling (202)
254-7900. Before viewing the records,
proof of identification must be
provided. The identification should be a
valid copy of one of the following:

(1) A government ID;

(2) A driver’s license;

(3) A passport; or

(4) Other current identification that
contains both an address and a picture
of the requester.

§200.6 Processing of requests.

Upon receipt of a request for
information, the Privacy Act Officer will
ascertain whether the records identified
by the requester exist, and whether they
are subject to any exemption under
§200.15. If the records exist and are not
subject to exemption, the Privacy Act
Officer will provide the information.
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(a) Requests in writing, including
those sent by fax. Within five working
days of receiving the request, the
Privacy Act Officer will acknowledge its
receipt and will advise the requester of
any additional information that may be
needed. Within 15 working days of
receiving the request, the Privacy Act
Officer will send the requested
information or will explain to the
requester why additional time is needed
for a response.

(b) Requests in person or by
telephone. Within 15 days of the initial
request, the Privacy Act Officer will
contact the requester and arrange an
appointment at a mutually agreeable
time when the record can be examined.
The requester may be accompanied by
no more than one person. In such case,
the requestor must inform the Privacy
Act Officer that a second individual will
be present and must sign a statement
authorizing disclosure of the records to
that person. The statement will be kept
with the requester’s records. At the
appointment, the requester will be
asked to present identification as stated
in §200.5(e).

(c) Excluded information. If a request
is received for information compiled in
reasonable anticipation of litigation, the
Privacy Act Officer will inform the
requester that the information is not
subject to release under the Privacy Act
(see 5 U.S.C. 552a(d)(5)).

§200.7 Fees.

A fee will not be charged for
searching, reviewing, or making
corrections to records. A fee for copying
will be assessed at the same rate
established for the Freedom of
Information Act requests. Duplication
fees for paper copies of a record will be
10 cents per page for black and white
and 20 cents per page for color. For all
other forms of duplication, the Board
will charge the direct costs of producing
the copy. However, the first 100 pages
of black-and-white copying or its
equivalent will be free of charge.

§200.8 Appealing denials of access.

(a) If access to records is denied by
the Privacy Act Officer, the requester
may file an appeal in writing. The
appeal should be directed to Executive
Director, Recovery Accountability and
Transparency Board, 1717 Pennsylvania
Avenue, NW., Suite 700, Washington,
DC 20006.

(b) The appeal letter must specify the
denied records that are still sought, and
state why denial by the Privacy Act
Officer is erroneous.

(c) The Executive Director or his or
her designee will respond to appeals
within 20 working days of the receipt of

the appeal letter. The appeal
determination will explain the basis of
the decision to deny or grant the appeal.

§200.9 Requests for correction of records.

(a) Correction requests. Any person is
entitled to request correction of his or
her record(s) covered under the Act. The
request must be made in writing and
should be addressed to Privacy Act
Officer, Recovery Accountability and
Transparency Board, 1717 Pennsylvania
Avenue, NW., Suite 700, Washington,
DC 20006. The letter should clearly
identify the corrections desired. In most
circumstances, an edited copy of the
record will be acceptable for this
purpose.

(b) Initial response. Receipt of a
correction request will be acknowledged
by the Privacy Act Officer in writing
within five working days. The Privacy
Act Officer will provide a letter to the
requester within 20 working days
stating whether the request for
correction has been granted or denied.
If the Privacy Act Officer denies any
part of the correction request, the
reasons for the denial will be provided
to the requester.

§200.10 Disclosure of records to third
parties.

(a) The Board will not disclose any
record that is contained in a system of
records to any person or agency, except
with a written request by or with the
prior written consent of the individual
whose record is requested, unless
disclosure of the record is:

(1) Required by an employee or agent
of the Board in the performance of his/
her official duties.

(2) Required under the provisions of
the Freedom of Information Act (5
U.S.C. 552). Records required to be
made available by the Freedom of
Information Act will be released in
response to a request in accordance with
the Board’s regulation published at 4
CFR Part 201.

(3) For a routine use as published in
the annual notice in the Federal
Register.

(4) To the Census Bureau for planning
or carrying out a census, survey, or
related activities pursuant to the
provisions of Title 13 of the United
States Code.

(5) To a recipient who has provided
the Board with adequate advance
written assurance that the record will be
used solely as a statistical research or
reporting record and that the record is
to be transferred in a form that is not
individually identifiable.

(6) To the National Archives and
Records Administration as a record that
has sufficient historical or other value to

warrant its continued preservation by
the United States government, or for
evaluation by the Archivist of the
United States, or his or her designee, to
determine whether the record has such
value.

(7) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity, if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the Board
for such records specifying the
particular part desired and the law
enforcement activity for which the
record is sought. The Board also may
disclose such a record to a law
enforcement agency on its own
initiative in situations in which
criminal conduct is suspected, provided
that such disclosure has been
established as a routine use, or in
situations in which the misconduct is
directly related to the purpose for which
the record is maintained.

(8) To a person pursuant to a showing
of compelling circumstances affecting
the health or safety of an individual if,
upon such disclosure, notification is
transmitted to the last known address of
such individual.

(9) To either House of Congress, or, to
the extent of matters within its
jurisdiction, any committee or
subcommittee thereof, any joint
committee of Congress or subcommittee
of any such joint committee.

(10) To the Comptroller General, or
any of his or her authorized
representatives, in the course of the
performance of official duties of the
Government Accountability Office.

(11) Pursuant to an order of a court of
competent jurisdiction. In the event that
any record is disclosed under such
compulsory legal process, the Board
shall make reasonable efforts to notify
the subject individual after the process
becomes a matter of public record.

(12) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(e).

(b) Before disseminating any record
about any individual to any person
other than a Board employee, the Board
shall make reasonable efforts to ensure
that the records are, or at the time they
were collected, accurate, complete,
timely, and relevant. This paragraph (b)
does not apply to disseminations made
pursuant to the provisions of the
Freedom of Information Act (5 U.S.C.
552) and paragraph (a)(2) of this section.

§200.11 Maintaining records of
disclosure.

(a) The Board shall maintain a log
containing the date, nature, and
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purposes of each disclosure of a record
to any person or agency. Such
accounting also shall contain the name
and address of the person or agency to
whom or to which each disclosure was
made. This log will not include
disclosures made to Board employees or
agents in the course of their official
duties or pursuant to the provisions of
the Freedom of Information Act (5
U.S.C. 552).

(b) An accounting of each disclosure
shall be retained for at least five years
after the accounting is made or for the
life of the record that was disclosed,
whichever is longer.

(c) The Board shall make the
accounting of disclosure of a record
pertaining to an individual available to
that individual at his or her request.
Such a request should be made in
accordance with the procedures set
forth in § 200.5. This paragraph (c) does
not apply to disclosure made for law
enforcement purposes under 5 U.S.C.
552a(b)(7) and § 200.10(a)(7).

§200.12 Notification of systems of Privacy
Act records.

(a) Public Notice. The Board
periodically reviews its systems of
records and will publish information
about any significant additions or
changes to those systems in the Federal
Register. Information about systems of
records maintained by other agencies
that are in the temporary custody of the
Board will not be published. In
addition, the Office of the Federal
Register biennially compiles and
publishes all systems of records
maintained by all federal agencies,
including the Board.

(b) At least 30 days before publishing
additions or changes to the Board’s
systems of records, the Board will
publish a notice of intent to amend,
providing the public with an
opportunity to comment on the
proposed amendments to its systems of
records in the Federal Register.

§200.13 Privacy Act training.

(a) The Board shall ensure that all
persons involved in the design,
development, operation, or maintenance
of any Board systems of records are
informed of all requirements necessary
to protect the privacy of individuals.
The Board shall ensure that all
employees having access to records
receive adequate training in their
protection and that records have
adequate and proper storage with
sufficient security to ensure their
privacy.

(b) All employees shall be informed of
the civil remedies provided under 5
U.S.C. 552a(g)(1) and other implications

of the Privacy Act and of the fact that
the Board may be subject to civil
remedies for failure to comply with the
provisions of the Privacy Act and the
regulations in this part.

§200.14 Responsibility for maintaining
adequate safeguards.

The Board has the responsibility for
maintaining adequate technical,
physical, and security safeguards to
prevent unauthorized disclosure or
destruction of manual and automated
records systems. These security
safeguards shall apply to all systems of
records in which identifiable personal
data are processed or maintained,
including all reports and output from
such systems of records that contain
identifiable personal information. Such
safeguards must be sufficient to prevent
negligent, accidental, or unintentional
disclosure, modification, or destruction
of any personal records or data; must
minimize, to the extent practicable, the
risk that skilled technicians or
knowledgeable persons could
improperly obtain access to modify or
destroy such records or data; and shall
further ensure against such casual entry
by unskilled persons without official
reasons for access to such records or
data.

(a) Manual systems. (1) Records
contained in a system of records as
defined in this part may be used, held,
or stored only where facilities are
adequate to prevent unauthorized access
by persons within or outside the Board.

(2) Access to and use of a system of
records shall be permitted only to
persons whose duties require such
access to the information for routine
uses or for such other uses as may be
provided in this part.

(3) Other than for access by
employees or agents of the Board, access
to records within a system of records
shall be permitted only to the individual
to whom the record pertains or upon his
or her written request.

(4) The Board shall ensure that all
persons whose duties require access to
and use of records contained in a system
of records are adequately trained to
protect the security and privacy of such
records.

(5) The disposal and destruction of
identifiable personal data records shall
be done by shredding and in accordance
with rules promulgated by the Archivist
of the United States.

(b) Automated systems. (1)
Identifiable personal information may
be processed, stored, or maintained by
automated data systems only where
facilities or conditions are adequate to
prevent unauthorized access to such
systems in any form.

(2) Access to and use of identifiable
personal data associated with automated
data systems shall be limited to those
persons whose duties require such
access. Proper control of personal data
in any form associated with automated
data systems shall be maintained at all
times, including maintenance of
accountability records showing
disposition of input and output
documents.

(3) All persons whose duties require
access to processing and maintenance of
identifiable personal data and
automated systems shall be adequately
trained in the security and privacy of
personal data.

(4) The disposal and disposition of
identifiable personal data and
automated systems shall be done by
shredding, burning, or, in the case of
electronic records, by degaussing or by
overwriting with the appropriate
security software, in accordance with
regulations of the Archivist of the
United States or other appropriate
authority.

§200.15 Systems of records covered by
exemptions.

The Board currently has no exempt
systems of records.

§200.16 Mailing lists.

The Board shall not sell or rent an
individual’s name and/or address unless
such action is specifically authorized by
law. This section shall not be construed
to require the withholding of names and
addresses otherwise permitted to be
made public.

Ivan J. Flores,

Paralegal Specialist, Recovery Accountability
and Transparency Board.

[FR Doc. E9—-27878 Filed 11-19-09; 8:45 am]|
BILLING CODE 6820-GA-P

RECOVERY ACCOUNTABILITY AND
TRANSPARENCY BOARD

4 CFR Part 201
RIN 0430-AA01

Rule Implementing the Freedom of
Information Act

AGENCY: Recovery Accountability and
Transparency Board.
ACTION: Final rule.

SUMMARY: This document institutes the
Recovery Accountability and
Transparency Board’s (Board) final rule
implementing a set of procedural
regulations under the Freedom of
Information Act (FOIA) in accordance
with 5 U.S.C. 552, and Public Law 104—
231, the Electronic Freedom of
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Information Act Amendments of 1996.
These regulations have been written to
conform to the statutory provisions of
the Acts, to expedite the processing of
FOIA requests received by the Board,
and to ensure the proper dissemination
of information to the public.

DATES: Effective November 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Jennifer Dure, General Counsel, (202)
254-7900.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on August 3, 2009 (74
FR 38366) for a public comment period
to end on October 2, 2009. This rule sets
forth the procedures for members of the
public to request records from the Board
under both the FOIA and the Electronic
Freedom of Information Act
Amendments of 1996. The rule also sets
forth the procedures that the Board will
use when responding to such requests.
It sets forth the time frames for
responses and the current fee schedule
for any applicable charges for
information. The rule also supplies
information about Board materials
available to the public through the
Board’s Web site.

Public Comment

The Board received comments from
two organizations. One commenter
requested an explanation concerning the
differences between the proposed FOIA
and Privacy Act rules regarding what is
procedurally required in order for an
individual to request access to records
in the custody of the Board. Under the
Board’s proposed Privacy Act rule, all
requests should include, among other
things, the requester’s full name,
address, and telephone number.
Requests for Privacy Act records may be
made in writing, by fax, by telephone,
or in person. The commenter contends
that there are additional and more
stringent requirements placed on a
requester who requests access to his or
her records in person. More specifically,
such a requester must contact the
Board’s office at least one week before
the desired appointment date. In
addition, before a requester can review
his or her records, the requester must
provide proof of identification.
Identification should be a valid copy of
one of the following: A government ID,
a driver’s license, a passport, or other
current identification that contains both
an address and a picture of the
requester.

According to the commenter, the
process for requesting records under the
Board’s proposed FOIA rule “seem[s]
quite simplified.” Under the proposed
FOIA rule, all requests for records must

include the requester’s full name,
address, and telephone number. Such a
request can be made in writing, via e-
mail, or via fax. The commenter
correctly points out that the proposed
FOIA rule does not provide the option
of an in-person request. The commenter
concluded that the differences in
treatment of requesters for access to the
Board’s records seem unnecessary,
especially with respect to the
identification information required of a
requester seeking information in person.

The commenter correctly points out
the difference between the proposed
Privacy Act and FOIA rules, but there is
a reason for the difference between them
which stems from the laws at issue.
Briefly, a Privacy Act request is a
request from an individual seeking to
review and/or make corrections to
federal records, maintained and
retrieved in an approved system of
records, which are about that
individual—with very limited
exceptions, no one else can ask for these
records. A FOIA request is a request
from the general public for copies of
specific records maintained by a federal
agency—any member of the public can
make such a request. When individuals
request information about themselves
contained in an approved Privacy Act
system of records, the request should be
handled under the Privacy Act.
Requested records about an individual
not contained in an approved system of
records asked for under the Privacy Act
will have their request processed under
the FOIA, since no access rights exist
under the Privacy Act.

Because the nature of a Privacy Act
request is narrow and specific to an
individual in an approved system of
records, the Board feels that providing
the additional provisions to request and
examine records in person is reasonable.
In addition, in order to ensure that
individuals who request to examine
records in person are who they claim to
be, it is necessary to require that
individuals provide the proper proof of
identification as set forth in the
proposed Privacy Act rules. This
Privacy Act requirement is designed to
protect requesters from having their
personal information disclosed to
anyone else.

The other commenter raised concerns
regarding the Board’s proposed
definition of “agency records” under
§201.2. The Board’s proposed FOIA
rule defines “agency record” as
“materials that are in the control of the
Board and associated with Board
business, as follows: (i) Materials
produced by the Board. (ii) Materials
produced by staff for the Board. (iii)
Materials distributed by presenters at a

Board meeting or Board Committee
meeting.” The commenter feels that the
proposed definition is too narrow. The
Board agrees and has therefore modified
its definition in a way as to leave open
the types of information that may be
considered “agency records.” !

The same commenter raised concerns
regarding § 201.3 of the Board’s
proposed rule—publicly available
documents and the electronic reading
room. More specifically, § 201.3(b)(6) of
the Board’s proposed rule provides that
“[rlecords available electronically on
the Board’s Web site include * * *
[clopies of records repeatedly released
in response to FOIA requests.” The
commenter is concerned that this
provision suggests that the Board will
make available a narrower category of
records than what is required under
FOIA. To alleviate any confusion as to
whether the Board will track the law,
the Board has modified § 201.3(b)(6) to
track the language used in the DOJ
Guidance, reflecting its intention to
comply with the requirement of
proactive disclosure and make records
of public interest available prior to
receiving frequent requests for such
information.

Finally, the same commenter raised
concerns regarding § 201.14(c) of the
Board’s proposed rule—appeals and
exhaustion of administrative remedies.
The commenter feels that the Board has
misstated FOIA regarding when a FOIA
requester may bring a lawsuit in federal
court to challenge an agency’s response
to his or her FOIA request. The Board
feels that proposed § 201.14(c) and (e)
confuse the administrative appeals/
judicial review issues and therefore
withdraws both provisions in their
entirety. The Board believes that the
case law on this matter—referenced in
the U.S. Department of Justice’s “Guide
to the Freedom of Information Act,”—
speaks for itself.2 As revised, the
Board’s regulations provide requesters
with sufficient procedural information
to ensure the proper review of requests.

Executive Order No. 12866

These proposed regulations do not
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, review by the Office of
Management and Budget is not required.

Regulatory Flexibility Act

These proposed regulations will not
have a significant economic impact on

1The Board will follow the U.S. Department of
Justice’s “Guide to the Freedom of Information Act”
in determining what constitutes an agency record.
See U.S. Department of Justice “Guide to the
Freedom of Information Act,” (2009), at 33.

2 See id. at 97.
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a substantial number of small entities.
Therefore, a regulatory flexibility
analysis as provided by the Regulatory
Flexibility Act, as amended, is not
required.

Paperwork Reduction Act

These proposed regulations impose
no additional reporting and
recordkeeping requirements. Therefore,
clearance by the Office of Management
and Budget is not required.

List of Subjects in 4 CFR Part 201

Administrative practice and
procedure; Freedom of Information;
Reporting and recordkeeping
requirements.

m Therefore, the Board amends Title 4 of
the Code of Federal Regulations by
adding Part 201 to read as follows:

CHAPTER II—RECOVERY
ACCOUNTABILITY AND
TRANSPARENCY BOARD

PART 201—PUBLIC INFORMATION
AND REQUESTS

Sec.

201.1 Scope.

201.2 Definitions.

201.3 Publicly available documents and
electronic reading room.

201.4 Board records exempt from public
disclosure.

201.5 Requests for Board records.

201.6 Responsibility, form, and content of
responses.

201.7 Time of responses to requests.

201.8 Fees.

201.9 Restrictions on charging fees.

201.10 Notice of anticipated fees.

201.11 Requirements for waiver or
reduction of fees.

201.12 Denials.

201.13 Business information.

201.14 Appeals.

201.15 Preservation of records.

201.16 Other rights and services.

201.17 How to track a FOIA request.

Authority: 5 U.S.C. 301, 5 U.S.C. 552 as
amended; Executive Order 12600, 3 CFR,
1987 Comp., p. 235.

§201.1 Scope.

This part sets forth the policies and
procedures of the Recovery
Accountability and Transparency Board
(Board) regarding public access to
documents under the Freedom of
Information Act (FOIA or the Act), 5
U.S.C. 552. The provisions in the Act
shall take precedence over any part of
the Board’s regulations in conflict with
the Act. This part gives the procedures
the public may use to inspect and obtain
copies of Board records under the FOIA,
including administrative procedures
which must be exhausted before a
requestor invokes the jurisdiction of an

appropriate United States District Court
for the Board’s failure to respond to a
proper request within the statutory time
limits, for a denial of Board records or
challenges to the adequacy of a search,
or for denial of fee waiver.

§201.2 Definitions.

For words used in this document,
unless the context indicates otherwise,
singular includes the plural, plural
includes the singular, present tense
includes the future tense, and words of
one gender include the other gender.

(a)(1) Agency records—Materials that
are in the control of the Board and
associated with Board business,
including:

(i) Materials produced by the Board.

(ii) Materials produced by staff for the
Board.

(iii) Materials distributed by
presenters at a Board meeting or Board
Committee meeting.

(2) All references to records include
the entire record and/or any part of the
record.

(b) Board—The Recovery
Accountability and Transparency Board.
(c) Chairman—The Chairman of the
Board is designated or appointed by the

President.

(d) Designated FOIA Officer—The
person designated to administer the
Board’s activities in regard to the
regulations in this part. The FOIA
Officer shall be:

(1) The Board officer having custody
of, or responsibility for, agency records
in the possession of the Board.

(2) The Board officer having
responsibility for authorizing or denying
production of records from requests
filed under the FOIA.

(e) Executive Director—The chief
operating officer of the Board.

(f) Member—An individual appointed
to serve on the Board pursuant to Title
XV, Subtitle B of the American
Recovery and Reinvestment Act of 2009
(Pub. L. 111-5).

(g) Days—Standard working days,
excluding weekends and federal
holidays.

§201.3 Publicly available documents and
electronic reading room.

(a) Many Board records are available
electronically at the Board’s Web site
(http://www.recovery.gov).

(b) Records available electronically on
the Board’s Web site include:

(1) The rules and regulations of the
Board.

(2) Statements of policy adopted by
the Board.

(3) Board reports to the President and
Congress, including the Committees on
Appropriations of the Senate and House
of Representatives.

(4) Congressional Testimony of the
Chairman of the Board.

(5) Biographical information about the
Chairman and other Board members.

(6) Copies of records frequently
requested and released in response to
FOIA requests.

(c) The cost of copying information
available in the Board office shall be
imposed in accordance with the
provisions of § 201.8.

§201.4 Board records exempt from public
disclosure.

5 U.S.C. 552 provides that the
requirements of the FOIA do not apply
to matters that are:

(a) Specifically authorized under the
criteria established by an executive
order to be kept secret in the interest of
national defense or foreign policy and
are in fact properly classified pursuant
to such an executive order.

(b) Related solely to the internal
personnel rules and practices of the
Board.

(c) Specifically exempted from
disclosure by another federal statute,
provided that such statute:

(1) Requires that records are withheld
from the public in such a manner that
leaves no discretion on the issue; or

(2) Establishes criteria for withholding
or refers to particular types of matters to
be withheld.

(d) Trade secrets, and commercial or
financial information obtained from a
person and privileged or confidential.

(e) Interagency or intra-agency
memoranda or letters that would not be
available by law to a party other than an
agency in litigation with the Board.

(f) Personnel, medical, or similar files
that disclosing would constitute a
clearly unwarranted invasion of
personal privacy.

(g) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of such
law enforcement records of information:

(1) Could reasonably be expected to
interfere with enforcement proceedings;

(2) Would deprive a person of a right
to a fair trial or an impartial
adjudication;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of any confidential
source, including a state, local, or
foreign agency or authority, or any
private institution which furnished
information on a confidential basis, and
in the case of a record or information
compiled by a criminal law enforcement
agency in the course of a criminal
investigation or by an agency
conducting a lawful security
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intelligence investigation, information
furnished by a confidential source;

(5) Would disclose techniques and
procedures for law enforcement
investigations or prosecutions, or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected
to risk circumvention of the law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(h) Contained in or related to
examination, operating, or condition
reports, prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions.

(i) Geological and geophysical
information and data, including maps,
concerning wells.

§201.5 Requests for Board records.

(a) To request Board records, you
may:

(1) Write: FOIA Officer, Recovery
Accountability and Transparency Board,
1717 Pennsylvania Avenue, NW., Suite
700, Washington, DG 20006;

(2) Send a request via e-mail at
FOIA@ratb.gov; or

(3) Fax: (202) 254—7970.

(b) When requesting records under
this section you must state, in writing:

(1) Your full name,

(2) Address,

(3) Telephone number, and

(4) At your option, electronic mail
address.

(c) When making a request for records
about a person, Privacy Act regulations
also may apply. Please check the
regulations for additional requirements
before submitting a request. When
making a request for records about
someone other than yourself, you must
include either:

(1) Written authorization signed by
the person permitting you to see the
records; or

(2) Proof that the individual is
deceased (e.g., a death certificate or
obituary).

(d) A request will be considered
received for purposes of § 201.7 on the
date that it is received by the Board’s
FOIA office. For prompt handling, write
“Freedom of Information Act Request”
on the letter and envelope or in the
subject line of the e-mail request or fax.

(e) Each request must clearly describe
the desired records in sufficient detail to
enable Board personnel to locate them
with reasonable effort. Response to
requests may be delayed if the records
are not clearly described.

(f) Whenever possible, requests
should include specific information
about each record sought, such as date,

title or name, author, recipient, and
subject.

(g) If the FOIA Officer determines that
the request does not clearly describe the
records sought, he or she will either
advise you of the additional information
needed to locate the record or otherwise
state why the request is insufficient.
You will then be given the opportunity
to provide additional information or to
modify your request.

(h) Submitting a FOIA request shall be
considered a commitment by the
requestor to pay applicable fees required
under § 201.8 unless the requestor seeks
a waiver of fees. When making a
request, you may specify a willingness
to pay fees up to a specific amount.

(i) The FOIA does not require the
Board to:

(1) Compile or create records solely
for the purpose of satisfying a request
for records.

(2) Provide records not yet in
existence, even if such records may be
expected to come into existence at some
time in the future.

(3) Restore records destroyed or
otherwise disposed of, except that the
FOIA Officer must notify the requestor
that the records have been destroyed or
otherwise disposed of.

§201.6 Responsibility, form, and content
of response.

The Board’s Executive Director or his/
her designated FOIA Officer is
authorized to grant or deny any request
for a record and determine appropriate
fees. When determining which records
are responsive to a request, the Board
will include only records in its
possession as of the date of the request.

(a) If no records are responsive to the
request, the FOIA Officer will notify the
requestor in writing.

(b) When the FOIA Officer denies a
request in whole or in part, he/she will
notify the requestor in writing. The
response will be signed by the FOIA
Officer and will include:

(1) The name and title or position of
the person making the denial;

(2) A brief statement of the reasons for
the denial, including the FOIA
exemption(s) that the FOIA Officer has
relied on in denying the request; and

(3) A statement that the denial may be
appealed under § 201.14 and a
description of the requirements of that
section.

(c) Referrals. When a request for a
record not created by the Board is
received, the Board shall refer the
requestor to the issuing agency in
writing, providing the address of the
agency contact and the section(s)
referred.

(d) Timing of responses to requests
sent to other agencies. The Board shall

provide, within the FOIA deadline,
responses only to those parts of the
request not referred.

(e) Agreements on referrals. The
Board may make agreements with other
agencies to eliminate the need for
referrals for particular types of records.

§201.7 Timing of responses to requests.

(a) General. The Board shall normally
respond to requests in the order of their
receipt.

(b) Acknowledgement of requests. On
receipt of a request, the Board shall send
an acknowledgement letter or an e-mail
confirming the requestor’s agreement to
pay fees under § 201.8 and providing a
request number for future reference.

(c) Time limits for responding to FOIA
requests. The Board shall make an
initial determination to grant or deny a
request for records within 20 days
(excluding Saturday, Sunday and
holidays) after the date of receipt of the
request, as described in § 201.5(d),
except as stated in paragraph (f) of this
section. Once the Board determines
whether it can grant a request entirely
or in part, it shall notify the requestor
in writing. The Board shall advise the
requestor of any fees to be charged
under § 201.8 and shall disclose records
promptly on payment of the fees.
Records disclosed in part shall be
marked or annotated to show the
amount of information deleted unless
doing so would harm an interest
protected by an applicable exemption.
The location of the information deleted
also shall be indicated on the record
when technically feasible.

(d) Unusual circumstances. (1) If the
statutory time limits for processing a
request cannot be met because of
“unusual circumstances” as defined in
the FOIA (5 U.S.C. 552(6)(B)(iii)), the
Board shall promptly notify the
requestor in writing, explaining the
circumstances and giving the date by
which the request can be completed or
if the Board cannot complete the
request. If the extension is for more than
10 working days, the Board shall
provide the requestor with an
opportunity to:

(i) Modify the request so that it can be
processed within the time limit; or

(ii) Arrange an alternative time period
for processing the original request.

(2) If the Board believes that multiple
requests submitted by a requestor or by
requestors acting in concert constitute a
single request that would otherwise
involve unusual circumstances, and if
the requests involve clearly related
matters, they may be aggregated.
Multiple requests involving unrelated
matters will not be aggregated.
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(e) Expedited processing. (1) Requests
and appeals shall be taken out of order
and given expedited processing
whenever it is determined that they
involve:

(i) Circumstances that could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual; or

(ii) An urgency to inform the public
about an actual or alleged activity if
made by a person primarily engaged in
disseminating information.

(2) Requests for expedited processing
may be made either at the time of the
initial request or at a later time.

(3) Requests for expedited processing
must include a statement explaining in
detail the basis for requesting expedited
processing. For example, a requestor
under § 201.8 must establish that his/
her professional activity is news
reporting, although it need not be his/
her sole occupation. The requestor also
must establish a particular urgency to
inform the public about government
activity involved in the request, beyond
the public’s right to know about
government activity generally.

(4) Within 10 calendar days of receipt
of a request for expedited processing,
the Board shall decide whether to grant
the request and notify the requestor of
its decision. If a request for expedited
treatment is granted, the request shall be
processed as soon as practicable. If a
request for expedited processing is
denied, an appeal of that decision shall
be acted on expeditiously.

(f) Tolling of time limits. (1) The
Board may toll the 20-day time period
to:

(i) Make one request for additional
information from the requester; or

(ii) Clarify the applicability or amount
of any fees, if necessary, with the
requester.

(2) The tolling period ends upon the
Board’s receipt of information from the
requester or resolution of the fee issue.

§201.8 Fees.

(a) General. The Board shall charge
for processing requests under the FOIA
in accordance with paragraph (c) of this
section, except where fees are limited
under §201.9 or where a waiver or
reduction of fees is granted under
§201.11. Fees must be paid before the
copies of records are sent. Fees may be
paid by check or money order payable
to the Treasury of the United States.

(b) Definitions for this section. (1)
Commercial use request—A request
from, or on behalf of, a person who
seeks information for a purpose that
furthers his/her commercial, trade, or
profit interests including furthering
those interests through litigation. The

Board shall try to determine the use to
which a record will be put. When the
Board believes that a request is for
commercial use either because of the
nature of the request or because the
Board has cause to doubt the stated use,
the Board shall ask the requestor for
clarification.

(2) Direct costs—Expenses that the
Board incurs in searching for,
duplicating, and reviewing records in
response to a request. Direct costs
include the full salary of the employee
performing the work and the cost of
duplication of the records. Overhead
expenses, such as the cost of space,
heating, and lighting, are not included.

(3) Duplication—Making a copy of a
record or the information in the record,
to respond to a request. Copies can be
in paper, electronic, or other format.
The Board shall honor a requestor’s
preference for format if the record is
readily reproducible in that format at a
reasonable cost.

(4) Educational institution—A public
or private undergraduate, graduate,
professional or vocational school that
has a program of scholarly research. For
a request to be in this category, a
requestor must show that the request is
authorized by and made under the
auspices of the qualifying institution
and that the records will be used for
scholarly research.

(5) Noncommercial scientific
institution—An institution that is not
operated on a commercial basis, as
defined in paragraph (b)(1) of this
section and is operated solely for
conducting scientific research that does
not promote any particular product or
industry. For a request to be in this
category, the requestor must show that
the request is authorized and made
under the auspices of the qualifying
institution and that the records will be
used for further scientific research.

(6) Representative of the news
media—Any person who, or entity that,
gathers information of potential interest
to a segment of the public, uses editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. A freelance journalist
shall be regarded as working for a news
media entity if the person can
demonstrate a solid basis for expecting
publication through that entity, whether
or not the journalist is actually
employed by that entity. A publication
contract is one example of a basis for
expecting publication that ordinarily
would satisfy this standard. The Board
may consider past publication records
of the requester in determining whether
he or she qualifies as a “‘representative
of the news media.”

(7) Review—Examining a record to
determine whether any part of it is
exempt from disclosure, and processing
a record for disclosure. Review costs are
recoverable even if a record is not
disclosed. Review time includes time
spent considering any formal objection
to disclosure made by a business
submitter under § 201.13 but does not
include time spent resolving general
legal or policy issues regarding the
application of exemptions.

(8) Search—The process of looking for
and retrieving records, including page-
by-page or line-by-line identification of
information within records and
reasonable efforts to locate and retrieve
information from records maintained in
electronic form. The Board shall ensure
that searches are done in the most
efficient and least expensive way that is
reasonably possible.

(c) Fees. In responding to FOIA
requests, the Board shall charge the
following fees unless a waiver or a
reduction of fees has been granted under
§201.11.

(1) Search. (i) Search fees shall be
charged for all requests subject to the
limitations of § 201.9. The Board may
charge for time spent searching even if
no responsive record is located, or if the
record(s) located are withheld as exempt
from disclosure.

(ii) For each quarter hour spent by
clerical personnel in searching for and
retrieving a requested record, the fee
will be $5. If a search and retrieval
requires the use of professional
personnel, the fee will be $8 for each
quarter hour. If the time of managerial
personnel is required, the fee will be
$10 for each quarter hour.

(iii) For computer searches for
records, requestors will be charged the
direct costs of conducting the search
although certain requestors (see
§201.9(a)) will be charged no search fee
and certain other requestors (see
§201.9(b)) will be entitled to two hours
of manual search time without charge.
Direct costs include the cost of
operating a computer for the search time
for requested records and the operator
salary for the search.

(2) Duplication. Duplication fees for
paper copies of a record will be 10 cents
per page for black and white and 20
cents per page for color. For all other
forms of duplication, the Board shall
charge the direct costs of producing the
copy. All charges are subject to the
limitations of §§201.9 and 201.11.

(3) Review. When a commercial-use
request is made, review fees shall be
charged as stated in paragraph (c)(1) of
this section. These fees apply only to
the initial record review, when the
Board determines whether an
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exemption applies to a particular
record. Charges shall not be imposed for
review at the administrative appeal
level if an exemption is applied.
However, records withheld under an
exemption that is subsequently
determined not to apply may be
reviewed again to determine whether
any other exemption not previously
considered applies. The costs of that
review shall be charged. All review fees
shall be charged at the same rates as
those charged in paragraph (c)(1) of this
section.

§201.9 Restrictions on charging fees.

(a) When determining search or
review fees:

(1) No search fee shall be charged for
requests by educational institutions,
noncommercial scientific institutions,
or representatives of the news media.

(2) The Board shall provide without
charge to all but commercial users:

(i) The first 100 pages of black and
white duplication (or the cost
equivalent); and

(ii) The first two hours of search by a
clerical staff member (or the cost
equivalent).

(3) When the total fee for a request
will be $14.00 or less for any request, no
fee shall be charged.

(b) The Board will not assess search
and/or duplication fees, as applicable, if
it fails to respond to a requester’s FOIA
request within the time limits specified
under 4 CFR 201.7, and no “unusual”
circumstances (as defined in 5 U.S.C.
552(a)(6)(B) and 4 CFR 201.7(d)) or
“exceptional” circumstances (as defined
in 5 U.S.C. 552(a)(6)(C)) apply to the
processing of the request.

§201.10 Notice of anticipated fees.

(a) General. The Board shall advise
the requestor in writing of any
applicable fees. If only a part of the fee
can be estimated readily, the Board shall
advise the requestor that this may be
only a part of the total fee. After the
requestor has been sent a fee estimate,
the request shall not be considered
received until the requestor makes a
firm commitment to pay the anticipated
total fee. Any such agreement must be
made by the requestor in writing and
must be received within 60 days of the
Board’s notice. If the requestor does not
provide a firm commitment to pay the
anticipated fee within 60 days of the
notice, the request shall be closed. The
requestor may be given an opportunity
to work with the Board to change the
request and lower the cost.

(b) Charges for other services. When
the Board chooses as a matter of
administrative discretion to provide a
special service, such as certifying that

records are true copies or sending them
by other than ordinary mail, the Board
shall pay the costs of providing the
services unless previous arrangements
have been made with the requestor.

(c) Charging interest. The Board may
charge interest on any unpaid bill
starting on the 31st day following the
date of billing. Interest charges shall be
assessed at the rate provided in 31
U.S.C. 3717 and shall accrue from the
date of the billing until payment is
received by the Board. The Board shall
follow the provisions of the Debt
Collection Act of 1982 (Pub. L. 97-365,
96 Stat. 1749), as amended.

(d) Aggregating requests. If the Board
reasonably believes that a requestor or a
group of requestors acting together is
trying to divide a request into a series
of smaller requests for the purpose of
avoiding fees, the Board may aggregate
the requests and charge accordingly.
The Board shall assume that multiple
requests of the same type made within
a 30-day period have been made in
order to avoid fees. If requests are
separated by a longer period, the Board
shall aggregate them only if there is a
solid basis for determining that
aggregation is warranted. Multiple
requests involving unrelated matters
shall not be aggregated.

(e) Advance payments. When a
requestor has previously failed to pay
promptly a properly charged FOIA fee
to the Board or another agency, the
Board shall require proof that full
payment has been made to that agency
before it begins to process that
requestor’s FOIA request. The Board
shall also require advance payment of
the full amount of the anticipated fee.
When advance payment is required, the
request is not considered received until
payment has been made.

§201.11 Requirements for waiver or
reduction of fees.

(a) Fees for processing your request
may be waived if you meet the criteria
listed in paragraph (b) of this section.
The burden is on you to justify
entitlement to a fee waiver. Requests for
fee waivers are decided on a case-by-
case basis. The fact that you have
received a fee waiver in the past does
not mean you are automatically entitled
to a fee waiver for every request you
may submit, because the essential
element of any fee waiver determination
is whether the release of the particular
documents sought in the request will
likely contribute significantly to public
understanding of the operations or
activities of the government. The Board
will rely on the fee waiver justification
you have submitted in your request
letter. If you do not submit sufficient

justification, your fee waiver request
will be denied. The Board may, at its
discretion, communicate with you to
request additional information if
necessary. However, the Board must
make a determination on the fee waiver
request within the statutory time limit,
even if the Board has not received such
additional information. In certain
circumstances, a partial fee waiver may
be appropriate, if some, but not all, of
the requested records are likely to
contribute significantly to public
understanding of the operations and
activities of the government.

(b) The Board will waive fees (in
whole or part) if disclosure of all or part
of the information is in the public
interest because its release:

(1) Is likely to contribute significantly
to public understanding of the
operations or activities of the
government; and

(2) Is not primarily in the commercial
interest of the requester.

§201.12 Denials.

(a) When denying a request in any
respect, the Board shall notify the
requestor of that determination in
writing. The types of denials include:

(1) Denials of requests, including a
determination:

(i) To withhold any requested record
in whole or in part;

(ii) That a requested record does not
exist or cannot be located;

(iii) That a record is not readily
reproducible in the form or format
sought;

(iv) That what has been requested is
not a record subject to the FOIA; and

(v) That the material requested is not
a Board record (e.g., material produced
by another agency or organization).

(2) A determination on any disputed
fee matter, including a denial of a
request for a fee waiver.

(3) A denial of a request for expedited
processing.

(b) The denial letter shall be signed by
the FOIA Officer or designee and shall
include all of the following:

(1) The name and title of the person
responsible for the denial.

(2) A brief statement of the reason(s)
for the denial, including any FOIA
exemptions applied in denying the
request.

(3) An estimate of the volume of
records withheld, in number of pages or
in some other reasonable form of
estimation. This estimate does not need
to be provided if it would harm an
interest protected by an applicable
exemption.

(4) A statement that the denial may be
appealed under § 201.14 and a
description of the requirements of
§201.14.
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§201.13 Business information.

(a) In general. Business information
obtained by the Board from a submitter
shall be disclosed under the FOIA only
under this section.

(b) Definitions. For purposes of this
section:

(1) Business information—commercial
or financial records obtained by the
Board that may be protected from
disclosure under Exemption 4 of the
FOIA.

(2) Submitter—any person or entity
from which the Board obtains business
records, either directly or indirectly.
The term includes but is not limited to
corporations and state, local, tribal, and
foreign governments.

(c) Designation of business
information. Submitters of business
information shall designate any part of
the record considered to be protected
from disclosure under Exemption 4 of
the FOIA by appropriately marking the
material. This may be done either at the
time the record is submitted or at a
reasonable time thereafter. This
designation lasts for 10 years after
submittal unless the submitter requests
and provides justification for a longer
period.

(d) Notice to submitters. The Board
shall provide a business submitter with
prompt written notice of any FOIA
request or appeal that seeks its business
information under paragraph (e) of this
section, except as provided in paragraph
(h) of this section, to give the submitter
an opportunity to object to that
disclosure under paragraph (f) of this
section. The notice shall either describe
the records requested or include copies
of the records.

(e) Required notice. The Board shall
give notice of a FOIA request seeking
business information when:

(1) The submitter has designated that
the information is considered protected
from disclosure under Exemption 4 of
the FOIA; or

(2) The Board has reason to believe
that the information may be protected
from disclosure under Exemption 4 of
the FOIA.

(f)(1) Objecting to disclosure. A
submitter shall have 30 days to respond
to the notice described in paragraph (d)
of this section. If a submitter has an
objection to disclosure, it is required to
submit a detailed written statement
including:

(i) All grounds for withholding any of
the information under any exemption of
the FOIA, and

(ii) In the case of Exemption 4, the
reason why the information is a trade
secret, commercial, or financial
information that is privileged or
confidential.

(2) If a submitter fails to respond to
the notice in paragraph (d) of this
section within 30 days, the Board shall
assume that the submitter has no
objection to disclosure. The Board shall
not consider information not received
by the Board until after a disclosure
decision has been made. Information
provided by a submitter under this
paragraph might itself be subject to
disclosure under the FOIA.

(g) Notice of intent to disclose. The
Board shall consider a submitter’s
objections and specific grounds for
nondisclosure in deciding whether to
disclose the business records. Whenever
the Board decides to disclose business
records over the objection of a
submitter, it shall give the submitter
written notice, that will include:

(1) A statement of the reason(s) the
submitter’s objections were not
sustained;

(2) A description of the business
records to be disclosed; and

(3) A specified disclosure date at a
reasonable time subsequent to the
notice.

(h) Exceptions to notice requirements.
The notice requirements in paragraphs
(d) and (g) of this section shall not apply
if:

(1) The Board determines that the
information should not be disclosed;

(2) The information has been
published legally or has been officially
made available to the public;

(3) Disclosure of the information is
required by another statute or by a
regulation issued in accordance with
Executive Order 12600 (3 CFR, 1987
Comp., p. 235); or

(4) The objection made by the
submitter under paragraph (f) of this
section appears frivolous. In such a
case, the Board shall promptly notify
the submitter of its decision using the
guidelines in paragraph (g) of this
section.

(i) Notice of FOIA lawsuit. When a
requestor files a lawsuit seeking to
compel the disclosure of business
information, the Board shall promptly
notify the submitter.

(j) Corresponding notice to requestors.
When the Board provides a submitter
with either notice and an opportunity to
object to disclosure under paragraph (d)
of this section or with its intent to
disclose requested information under
paragraph (g) of this section, the Board
also shall notify the requestor(s). When
a submitter files a lawsuit seeking to
prevent the disclosure of business
information, the Board shall notify the
requestor(s).

§201.14 Appeals.

(a)(1) Appeals of adverse
determinations. If you are dissatisfied
with the Board’s response to your
request, you may appeal to the Board’s
Executive Director:

(i) By mail to: Recovery
Accountability and Transparency Board,
1717 Pennsylvania Avenue, NW., Suite
700, Washington, DG 20006;

(ii) By e-mail to: FOIA@ratb.gov; or

(iii) By fax to: 202—-254-7970.

(2) The appeal must be in writing and
must be received within 30 days of the
date of the Board’s response. The appeal
letter, e-mail or fax may include as
much or as little related information as
you wish, as long as it clearly identifies
the Board determination that you are
appealing, including the assigned
request number, if known. For prompt
handling, please mark your appeal
“Freedom of Information Act Appeal.”

(b) Responses to appeals. Requestors
shall be notified in writing of the
decision on the appeal. A decision
affirming an adverse determination shall
include a statement of the reason(s) for
the affirmation, including any FOIA
exemption(s) applied, and shall include
the FOIA provisions for court review of
the decision. If the adverse
determination is reversed or modified
on appeal, the request shall be
reprocessed in accordance with that
appeal decision.

(d) Denial of appeal. An adverse
determination by the Executive Director
shall be the final action of the Board.

§201.15 Preservation of records.

The Board shall preserve all
correspondence pertaining to the
requests that it receives under this
subpart, as well as copies of all
requested records, until disposition or
destruction is authorized by title 44 of
the United States Code of the National
Archives and Records Administration’s
General Records Schedule 14. Records
will not be disposed of while they are
the subject of a pending request, appeal,
or lawsuit.

§201.16 Other rights and services.

Nothing in this part shall be
construed to entitle any person, as a
right, to any service or to the disclosure
of any record to which such person is
entitled under the FOIA.

§201.17 How to track a FOIA request.

(a) Tracking number. The Board will
issue a tracking number to all FOIA
requesters within 5 days of the receipt
of the request (as described in
§201.7(b)). The tracking number will be
sent via electronic mail if the requester
has provided an electronic mail address.
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Otherwise, the Board will mail the
tracking number to the requester’s
physical address, as provided in the
FOIA request.

(b) Status of request. FOIA requesters
may check the status of their FOIA
request(s) by contacting the FOIA
Officer at FOIA@ratb.gov or (202) 254—
7900.

Ivan J. Flores,

Paralegal Specialist, Recovery Accountability
and Transparency Board.

[FR Doc. E9—27877 Filed 11-19-09; 8:45 am)]
BILLING CODE 6820-GA-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 3

[Docket ID OCC-2009-0018]

RIN 1557-AD25

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R-1361]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 325
RIN 3064—-AD42

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 567
[No. OTS-2009-0020]
RIN 1550-AC34

Risk-Based Capital Guidelines; Capital
Adequacy Guidelines; Capital
Maintenance; Capital—Residential
Mortgage Loans Modified Pursuant to
the Home Affordable Mortgage
Program

AGENCY: Office of the Comptroller of the
Currency, Department of the Treasury;
Board of Governors of the Federal
Reserve System; Federal Deposit
Insurance Corporation; and Office of
Thrift Supervision, Department of the
Treasury (the agencies).

ACTION: Final rule.

SUMMARY: The agencies have adopted a
final rule to allow banks, savings
associations, and bank holding
companies (collectively, banking
organizations) to risk weight for
purposes of the agencies’ capital

guidelines mortgage loans modified
pursuant to the Home Affordable
Mortgage Program (Program)
implemented by the U.S. Department of
the Treasury (Treasury) with the same
risk weight assigned to the loan prior to
the modification so long as the loan
continues to meet other applicable
prudential criteria.

DATES: The final rule becomes effective
December 21, 2009.

FOR FURTHER INFORMATION CONTACT:

OCC: Margot Schwadron, Senior Risk
Expert, Capital Policy Division, (202)
874—6022, or Carl Kaminski, Senior
Attorney, or Ron Shimabukuro, Senior
Counsel, Legislative and Regulatory
Activities Division, (202) 874-5090,
Office of the Comptroller of the
Currency, 250 E Street, SW.,
Washington, DC 20219.

Board: Barbara J. Bouchard, Associate
Director, (202) 452—-3072, or William
Tiernay, Senior Supervisory Financial
Analyst, (202) 872—7579, Division of
Banking Supervision and Regulation; or
April Snyder, Counsel, (202) 452—-3099,
or Benjamin W. McDonough, Counsel,
(202) 452-2036, Legal Division. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263—4869.

FDIC: Ryan Sheller, Senior Capital
Markets Specialist, (202) 898-6614,
Capital Markets Branch, Division of
Supervision and Consumer Protection;
or Mark Handzlik, Senior Attorney,
(202) 898—-3990, or Michael Phillips,
Counsel, (202) 898-3581, Supervision
Branch, Legal Division.

OTS: Teresa A. Scott, Senior Policy
Analyst, (202) 906—6478, Capital Risk,
or Marvin Shaw, Senior Attorney, (202)
906-6639, Legislation and Regulation
Division, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552.

SUPPLEMENTARY INFORMATION:
Background

Under the agencies’ general risk-based
capital rules, loans that are fully secured
by first liens on one-to-four family
residential properties, that are either
owner-occupied or rented, and that
meet certain prudential criteria
(qualifying mortgage loans) are risk-
weighted at 50 percent.! If a banking
organization holds both a first-lien and
a junior-lien mortgage on the same
property, and no other party holds an
intervening lien, the loans are treated as
a single loan secured by a first-lien
mortgage and risk-weighted at 50
percent if the two loans, when

1See 12 CFR Part 3, Appendix A, section
3(a)(3)(iii) (OCC); 12 CFR parts 208 and 225.

aggregated, meet the conditions to be a
qualifying mortgage loan. Other junior-
lien mortgage loans are risk-weighted at
100 percent.?

In general, to qualify for a 50 percent
risk weight, a mortgage loan must have
been made in accordance with prudent
underwriting standards and may not be
90 days or more past due. Mortgage
loans that do not qualify for a 50 percent
risk weight are assigned a 100 percent
risk weight. Each agency has additional
provisions that address the risk
weighting of mortgage loans. Under the
OCC’s general risk-based capital rules
for national banks, to receive a 50
percent risk weight, a mortgage loan
must “not [be] on nonaccrual or
restructured.” 3 Under the Board’s
general risk-based capital rules for bank
holding companies and state member
banks, mortgage loans must be
“performing in accordance with their
original terms” and not carried in
nonaccrual status in order to receive a
50 percent risk weight.* Generally,
mortgage loans that have been modified
are considered to have been restructured
(OCQ), or are not considered to be
performing in accordance with their
original terms (Board). Therefore, under
the OCC’s and Board’s general risk-
based capital rules, such loans generally
must be risk weighted at 100 percent.
Under the FDIC’s general risk-based
capital rules, a state nonmember bank
may assign a 50 percent risk weight to
any modified mortgage loan, so long as
the loan, as modified, is not 90 days or
more past due or in nonaccrual status
and meets other applicable criteria for a
50 percent risk weight.5 Under the
OTS’s general risk-based capital rules, a
savings association may assign a 50
percent risk weight to any modified
residential mortgage loan, so long as the
loan, as modified, is not 90 days or more
past due and meets other applicable
criteria for a 50 percent risk weight.®

On June 30, 2009, the agencies
published in the Federal Register an
interim final rule (interim rule) to allow
banking organizations to risk weight
mortgage loans modified under the
Program using the same risk weight
assigned to the loan prior to the
modification, so long as the loan
continues to meet other applicable

2 See 12 CFR Part 3, Appendix A, section
3(a)(3)(iii) (OCC); 12 CFR parts 208 and 225,
Appendix A, section II.C.4. (Board); 12 CFR part
325, Appendix A, section II.C. (FDIC); and 12 CFR
567.6(1)(iv) (OTS).

312 CFR Part 3, Appendix A, section 3(a)(3)(iii)
(OCQ).

412 CFR parts 208 and 225, Appendix A, section
1II.C.3. (Board).

512 CFR Part 325, Appendix A, section II.C.
(FDIC).

612 CFR 567.1, 12 CFR 567.6(a)(1)(iii) (OTS).
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prudential criteria.” In many
circumstances, this means that an
eligible mortgage loan modified in
accordance with the Program will
continue to receive a 50 percent risk
weight for purposes of the agencies’
general risk-based capital guidelines.
The agencies are now adopting the
interim rule as a final rule (final rule)
with changes that clarify the regulatory
capital treatment of mortgage loans
during the Program’s trial modification
period (trial period). The revisions
provided under the final rule relative to
the FDIC’s and OTS’ general risk-based
capital rules are clarifying in nature.

Home Affordable Mortgage Program

On March 4, 2009, Treasury
announced guidelines under the
Program to promote sustainable loan
modifications for homeowners at risk of
losing their homes due to foreclosure.?
The Program provides a detailed
framework for servicers to modify
mortgages on owner-occupied
residential properties and offers
financial incentives to lenders and
servicers that participate in the
Program.® The Program also provides
financial incentives for homeowners
whose mortgages are modified pursuant
to Program guidelines to remain current
on their mortgages after modification.1©
Taken together, these incentives are
intended to help responsible
homeowners remain in their homes and
avoid foreclosure, which is in turn
intended to help ease the current
downward pressures on house prices
and the costs that families,
communities, and the economy incur
from unnecessary foreclosures.

Under the Program, Treasury has
partnered with lenders and loan
servicers to offer at-risk homeowners
loan modifications under which the
homeowners may obtain more
affordable monthly mortgage payments.
The Program applies to a spectrum of
outstanding loans, some of which meet
all of the prudential criteria under the
agencies’ general risk-based capital rules
and receive a 50 percent risk weight and

774 FR 31160 (June 30, 2009); 74 FR 34499 (]uly
16, 2009) (OCC technical correction).

8 Further details about the Program, including
Program terms and borrower eligibility criteria, are
available at http://www.makinghomeaffordable.gov.

9For ease of reference, the term ““servicer” refers
both to servicers that service loans held by other
entities and to lenders who service loans that they
hold themselves. The term ‘‘lender” refers to the
beneficial owner or owners of the mortgage.

10 A separate aspect of the Program, the Home
Affordable Refinance Program, also provides
incentives for refinancing certain mortgage loans
owned or guaranteed by Fannie Mae or Freddie
Mac. This final rule does not apply to mortgage
loans refinanced under the Home Affordable
Refinance Program.

some of which otherwise receive a 100
percent risk weight under the agencies’
general risk-based capital rules.1?
Servicers who elect to participate in the
Program are required to apply the
Program guidelines to all eligible
loans 12 unless explicitly prohibited by
the governing pooling and servicing
agreement and/or other lender servicing
agreements. If a mortgage loan qualifies
for modification under the Program, the
Program guidelines require the lender to
first reduce payments on eligible first-
lien loans to an amount representing no
greater than a 38 percent initial front-
end debt-to-income ratio.13 Treasury
then will match further reductions in
monthly payments with the lender
dollar-for-dollar to achieve a 31 percent
front-end debt-to-income ratio on the
first-lien mortgage.'* Borrowers whose
back-end debt-to-income ratio exceeds
55 percent must agree to work with a
foreclosure prevention counselor
approved by the Department of Housing
and Urban Development.15

In addition to the incentives for
lenders, servicers are eligible for other
incentive payments to encourage
participation in the Program. Servicers
receive an up-front servicer incentive
payment of $1,000 for each eligible first-
lien modification. Lenders and servicers
are eligible for one-time incentive
payments of $1,500 and $500,
respectively, for early modifications of
first-lien mortgages—that is,
modifications made while the borrower
is still current on mortgage payments
but at risk of imminent default. To
encourage ongoing performance of
modified loans, servicers also will

11 See 12 CFR Part 3, Appendix A, sections
3(a)(3)(iii) and 3(a)(4) (OCC); 12 CFR parts 208 and
225, Appendix A, sections III.C.3. and III.C.4.
(Board); 12 CFR part 325, Appendix A, section II.C.
(FDIC); and 12 CFR 567.1 and 567.6 (OTS).

12For a mortgage to be eligible for the Program,
the property securing the mortgage loan must be a
one-to-four family owner-occupied property that is
the primary residence of the mortgagee. The
property cannot be vacant or condemned, and the
mortgage must have an unpaid principal balance
(prior to capitalization of arrearages) at or below the
Fannie Mae conforming loan limit for the type of
property.

13 A front-end debt-to-income ratio measures how
much of the borrower’s gross (pretax) monthly
income is represented by the borrower’s required
payment on the first-lien mortgage, including real
estate taxes and insurance.

14 To qualify for the Treasury match, servicers
must follow an established sequence of actions
(capitalize arrearages, reduce interest rate, extend
term or amortization period, and then defer
principal) to reduce the front-end debt-to-income
ratio on the loan from 38 percent to 31 percent.
Servicers may reduce principal on the loan at any
stage during the modification sequence to meet
affordability targets.

15 A back-end debt-to-income ratio measures how
much of a borrower’s gross (pretax) monthly income
would go toward monthly mortgage and
nonmortgage debt service obligations.

receive “Pay for Success” incentive
payments of up to $1,000 per year for
up to three years for first-lien mortgages
as long as borrowers remain in the
Program. A borrower can likewise
receive “‘Pay for Performance Success”
incentive payments that reduce the
principal balance on the borrower’s
first-lien mortgage up to $1,000 per year
for up to five years if the borrower
remains current on monthly payments
on the modified first-lien mortgage.
Lenders also may receive a home price
depreciation reserve payment to offset
certain losses if a modified loan
subsequently defaults.

For second-lien mortgages, lenders are
eligible to receive incentive payments
based on the difference between the
interest rate on the modified first-lien
mortgage and the reduced interest rate
(either 1 percent or 2 percent) on the
second-lien mortgage following
modification.1¢ Servicers may receive a
one-time $500 incentive payment for
successful second-lien modifications, as
well as additional incentive payments of
up to $250 per year for up to three years
for second-lien mortgages as long as
both the modified first-lien and second-
lien mortgages remain current. A
borrower also may receive incentive
payments of up to $250 per year for a
modified second-lien mortgage loan for
up to five years for remaining current on
the loan, which will be paid to reduce
the unpaid principal of the first-lien
mortgage. However, second-lien
modification incentives only will be
paid with respect to a given property if
the first-lien mortgage on the property
also is modified under the Program.1”

Before a loan may be modified under
the Program, a borrower must
successfully complete a trial period of at
least 90 days. During the trial period, a
borrower makes payments on the
eligible mortgage loan under modified
terms. To complete the trial period
successfully, the borrower must be
current at the end of the trial period and
provide certain information.?® The
Program provides no incentive
payments to the lender, servicer, or

16 Participating servicers are required to follow
certain steps in modifying amortizing second-lien
mortgages, including reducing the interest rate to
1 percent or 2 percent. Lenders may receive an
incentive payment from Treasury equal to half of
the difference between (i) the interest rate on the
first lien as modified and (ii) 1 percent, subject to
a floor.

17In some cases, servicers may choose to accept
a lump-sum payment from Treasury to extinguish
some or all of a second-lien mortgage under a pre-
set formula.

18 Under the Program, borrowers in certain states
with unique foreclosure law requirements
(foreclosure restart states) will be considered to
have failed the trial period if they are not current
at the time the foreclosure sale is scheduled.



Federal Register/Vol. 74, No. 223 /Friday, November 20, 2009/Rules and Regulations

60139

borrower during the trial period and no
payments if the borrower does not
successfully complete the trial period.

Comments on the Interim Rule

The agencies received six comments
on the interim rule, one from a banking
organization, four from trade groups
representing the financial industry, and
one from an individual. The
commenters that addressed the interim
final rule unanimously supported it,
asserting that it is consistent with the
important policy objectives of the
Program and does not compromise the
goals of safety and soundness.
Commenters requested that the agencies
clarify whether the rule’s capital
treatment is available for a mortgage
loan that has been modified on a
preliminary basis under the Program,
but which still is within the trial period
(and, thus, has not been permanently
modified). Commenters also requested
clarification regarding the
circumstances under which a mortgage
loan that was risk-weighted at 100
percent immediately prior to
modification under the Program could
receive a 50 percent risk weight. Some
commenters suggested that such a loan
should receive a 50 percent risk weight
following completion of the trial period
or following receipt of the first pay-for-
performance incentive payments. Other
commenters requested that the agencies
clarify that a sustained period of
repayment performance could include
payments made after a loan had been
modified under the Program. The
agencies also received a comment on the
interaction between private mortgage
insurance and loan modifications,
which was beyond the scope of the
interim rule.

Based on an analysis of the
comments, the agencies have modified
the rule to specify that a mortgage
modified on a permanent or trial basis
pursuant to the Program and that was
risk-weighted at 50 percent may
continue to receive a 50 percent risk
weight provided it meets other
prudential criteria.19

As noted in the preamble to the
interim rule, under the agencies’
existing practice, past due and
nonaccrual loans that receive a 100
percent risk weight may return to a 50
percent risk weight under certain
circumstances, including after
demonstration of a sustained period of
repayment performance. Because
borrower characteristics, such as debt

19 The agencies intended the interim rule to apply
to loans modified on both a trial and permanent
basis under the Program. Accordingly, the
modifications to the final rule are clarifying in
nature.

service capacity, impact a borrower’s
creditworthiness, the degree of
appropriate reliance on a fixed period of
payment performance may vary for
different borrowers.2° For these reasons,
the agencies have not established a
specific period of repayments that
would constitute a “‘sustained period of
performance” for a particular loan. The
agencies confirm that a borrower’s
payments on a mortgage loan modified
under the Program, including during the
trial period, may be considered in
assessing whether the borrower has
demonstrated a sustained period of
repayment performance.

Commenters also requested that the
agencies (1) allow a banking
organization to risk weight at 50
percent, rather than 100 percent, a
second-lien mortgage loan that is
modified under the Program if the first-
lien mortgage loan on the property is
owned by another entity, that first-lien
mortgage is also modified under the
Program, and there is no intervening
lien; and (2) allow loans modified
pursuant to the Program or similar
programs that continue to qualify for 50
percent risk weight to be excluded from
troubled debt restructurings reported in
quarterly bank regulatory reports. Under
the general risk-based capital rules all
second-lien mortgage loans receive a
100 percent risk weight, unless the
banking organization that holds the loan
also holds the first lien, there is no
intervening lien, and the loan meets
other prudential criteria. The agencies
believe this treatment is commensurate
with the risks of junior positions, as
lenders have limited access to collateral
in the event of default. Therefore, the
agencies have determined that allowing
a banking organization to risk weight
junior-lien mortgage loans at less than
100 percent is not appropriate other
than in those circumstances already
permitted by the agencies general risk-
based capital rules. With respect to
whether mortgage loans modified under
the Program are considered troubled
debt restructurings, the question of how
these loans should be classified and
reported will be determined under

20 The instructions for the Consolidated Reports
of Condition and Income (Call Report) and the
Thrift Financial Report (TFR) define a sustained
period of repayment performance as a period
generally lasting “* * * a minimum of six months
and would involve payments of cash or cash
equivalents. (In returning the asset to accrual status,
sustained historical repayment performance for a
reasonable time prior to the restructuring may be
taken into account.)”” Call Reports instructions are
available at http://www.federalreserve.gov/
reportforms/CategoryIndex.cfm?WhichCategory=3
and TFR instructions are available at http://
files.ots.treas.gov/4210058.pdf.

generally accepted accounting
principles.

Final Rule

Based on the above considerations,
the agencies have adopted the interim
rule in final form with the modification
discussed above. Under the final rule as
under the interim rule mortgage loans
modified under the Program will retain
the risk weight appropriate to the
mortgage loan prior to modification, as
long as other applicable prudential
criteria remain satisfied. Accordingly,
under the final rule, a qualifying
mortgage loan appropriately risk
weighted at 50 percent before
modification under the Program would
continue to be risk weighted at 50
percent during the trial period and after
modification, provided it meets other
prudential criteria. If a borrower does
not successfully complete the trial
period and the loan is not modified
under the Program on a permanent
basis, the loan would qualify for the 50
percent risk weight category if it meets
the conditions to be a qualifying
mortgage loan under the general risk-
based capital rules. If the loan does not
meet the conditions, it would receive a
100 percent risk weight. A mortgage
loan appropriately risk weighted at 100
percent prior to modification under the
Program would continue to be risk
weighted at 100 percent during and after
the trial period.

Consistent with the OCC’s and the
Board’s general risk-based capital rules,
if a mortgage loan were to become 90
days or more past due or carried in non-
accrual status or otherwise restructured
after being modified under the Program,
the loan would be assigned a risk weight
of 100 percent. Consistent with the
FDIC’s general risk-based capital rules,
if a mortgage loan were to again be
restructured after being modified under
the Program, the loan could be assigned
a risk weight of 50 percent provided the
loan, as modified, is not 90 days or more
past due or in nonaccrual status and
meets the other applicable criteria for a
50 percent risk weight. Consistent with
the OTS’s general risk-based capital
rules, if a mortgage loan were to again
be restructured after being modified
under the Program, the loan could be
assigned a risk weight of 50 percent
provided the loan, as modified, is not 90
days or more past due and meets the
other applicable criteria for a 50 percent
risk weight.

Additionally, in certain circumstances
under the general risk-based capital
rules (as with, for example, a direct
credit substitute or recourse obligation),
a banking organization is permitted to
look through an exposure to the risk



60140

Federal Register/Vol. 74, No. 223 /Friday, November 20, 2009/Rules and Regulations

weight of a residential mortgage loan
underlying that exposure. In such cases,
the banking organizations would follow
the capital treatment provided for in the
agencies’ general risk-based capital
rules, as modified by the final rule,
when the underlying residential
mortgage loan has been modified
pursuant to the Program.

The agencies believe that treating
mortgage loans modified under the
Program in the manner described above
is appropriate in light of the special and
unique incentive features of the Program
and the fact that the Program is offered
by the federal government in order to
achieve the public policy objective of
promoting sustainable loan
modifications for homeowners at risk of
foreclosure in a way that balances the
interests of borrowers, servicers, and
lenders. As previously described, the
Program requires that a borrower’s front-
end debt-to-income ratio on a first-lien
mortgage modified under the Program
be reduced to no greater than 31
percent, which should improve the
borrower’s ability to repay the modified
loan, and, importantly, provides for
Treasury to match reductions in
monthly payments dollar-for-dollar to
reduce the borrower’s front-end debt-to-
income ratio from 38 percent to 31
percent. In addition, as described above,
the Program provides material financial
incentives for servicers and lenders to
take actions to reduce the likelihood of
defaults, as well as incentives for
servicers and borrowers designed to
help borrowers remain current on
modified loans. The structure and
amount of these cash payments
meaningfully align the financial
incentives for servicers, lenders, and
borrowers to encourage and increase the
likelihood of participating borrowers
remaining current on their mortgages.
Each of these incentives is important to
the agencies’ determination with respect
to the appropriate regulatory capital
treatment of mortgage loans modified
under the Program.

Regulatory Analysis
Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq. (RFA), generally
requires that, in connection with a
notice of proposed rulemaking, an
agency prepare and make available for
public comment an initial regulatory
flexibility analysis that describes the
impact of a proposed rule on small
entities.2® Under regulations issued by
the Small Business Administration,22 a

21 See 5 U.S.C. 603(a).
22 See 13 CFR 121.201.

small entity includes a commercial
bank, bank holding company, or savings
association with assets of $175 million
or less (a small banking organization).
As of June 30, 2009, approximately
2,533 small bank holding companies,
386 small savings associations, 749
small national banks, 432 small state
member banks, and 3,040 small state
nonmember banks existed. As a general
matter, the Board’s general risk-based
capital rules apply only to a bank
holding company that has consolidated
assets of $500 million or more.
Therefore, the changes to the Board’s
capital adequacy guidelines for bank
holding companies will not affect small
bank holding companies.

This rulemaking does not involve the
issuance of a notice of proposed
rulemaking and, therefore, the
requirements of the RFA do not apply.
However, the agencies note that the rule
does not impose any additional
obligations, restrictions, burdens, or
reporting, recordkeeping or compliance
requirements on banks or savings
associations, including small banking
organizations, nor does it duplicate,
overlap or conflict with other federal
rules. The rule also will benefit small
banking organizations that are subject to
the agencies’ general risk-based capital
rules by allowing mortgage loans
modified under the Program to retain
the risk weight assigned to the loan
prior to the modification.

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3506), the agencies have
reviewed the final rule to assess any
information collections. There are no
collections of information as defined by
the Paperwork Reduction Act in the
final rule.

OCC/OTS Executive Order 12866

Executive Order 12866 requires
federal agencies to prepare a regulatory
impact analysis for agency actions that
are found to be ““significant regulatory
actions.” Significant regulatory actions
include, among other things,
rulemakings that “have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities.” The OCC and the OTS
each determined that its portion of the
final rule is not a significant regulatory
action under Executive Order 12866.

OCC/OTS Unfunded Mandates Reform
Act of 1995 Determination

The Unfunded Mandates Reform Act
of 1995 23 (UMRA) requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that includes a federal mandate that
may result in the expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector of
$100 million or more (adjusted annually
for inflation) in any one year. If a
budgetary impact statement is required,
section 205 of the UMRA also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC and the OTS each have
determined that its final rule will not
result in expenditures by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Accordingly,
neither the OCC nor the OTS has
prepared a budgetary impact statement
or specifically addressed the regulatory
alternatives considered.

List of Subjects
12 CFR Part 3

Administrative practice and
procedure, Banks, Banking, Capital,
National banks, Reporting and
recordkeeping requirements, Risk.

12 CFR Part 208

Confidential business information,
Crime, Currency, Federal Reserve
System, Mortgages, Reporting and
recordkeeping requirements, Risk.

12 CFR Part 225

Administrative Practice and
Procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

12 CFR Part 325

Administrative practice and
procedure, Banks, banking, Capital
adequacy, Reporting and recordkeeping
requirements, Savings associations,
State nonmember banks.

12 CFR Part 567

Capital, Reporting and recordkeeping
requirements, Risk, Savings
associations.

23 See Public Law 104—4.
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Department of the Treasury

Office of the Comptroller of the
Currency

12 CFR Chapter I

Authority and Issuance

m For the reasons stated in the common
preamble, the Office of the Comptroller
of the Currency amends Part 3 of
chapter I of Title 12, Code of Federal
Regulations as follows:

PART 3—MINIMUM CAPITAL RATIOS;
ISSUANCE OF DIRECTIVES

m 1. The authority citation for part 3
continues to read as follows:

Authority: 12 U.S.C. 93a, 161, 1818,
1828(n), 1828 note, 1831n note, 1835, 3907,
and 3909.

m 2. In appendix A to Part 3, in section
3, revise paragraph (a)(3)(iii) to read as
follows:

Appendix A to Part 3—Risk-Based Capital
Guidelines
* * * * *

Section 3. Risk Categories/Weights for
On-Balance Sheet Assets and Off-
Balance Sheet Items

* * * * *

(a)* EE

(3) * % %

(iii) Loans secured by first mortgages on
one-to-four family residential properties,
either owner occupied or rented, provided
that such loans are not otherwise 90 days or
more past due, or on nonaccrual or
restructured. It is presumed that such loans
will meet the prudent underwriting
standards. For the purposes of the risk-based
capital guidelines, a loan modified on a
permanent or trial basis solely pursuant to
the U.S. Department of Treasury’s Home
Affordable Mortgage Program will not be
considered to have been restructured. If a
bank holds a first lien and junior lien on a
one-to-four family residential property and
no other party holds an intervening lien, the
transaction is treated as a single loan secured
by a first lien for the purposes of both
determining the loan-to-value ratio and
assigning a risk weight to the transaction.
Furthermore, residential property loans made
for the purpose of construction financing are
assigned to the 100% risk category of section
3(a)(4) of this appendix A; however, these
loans may be included in the 50% risk
category of this section 3(a)(3) of this
appendix A if they are subject to a legally
binding sales contract and satisfy the
requirements of section 3(a)(3)(iv) of this
appendix A.

* * * * *

Board of Governors of the Federal
Reserve System

12 CFR Chapter I
Authority and Issuance

m For the reasons stated in the common
preamble, the Board of Governors of
Federal Reserve System amends parts
208 and 225 of Chapter II of title 12 of
the Code of Federal Regulations as
follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

m 3. The authority for part 208
continues to read as follows:

Authority: 12 U.S.C. 24, 36, 92a, 93a,
248(a), 248(c), 321-338a, 371d, 461, 481486,
601, 611, 1814, 1816, 1818,
1820(d)(9),1833(j), 1828(0), 1831, 18310,
1831p-1, 1831r-1, 1831w, 1831x, 1835a,
1882, 2901-2907, 3105, 3310, 3331-3351,
and 3905-3909; 15 U.S.C. 78b, 78I(b),
781(i),780—-4(c)(5), 78q, 78q—1, and 78w,
1681s, 1681w, 6801, and 6805; 31 U.S.C.
5318; 42 U.S.C. 4012a, 4104a, 4104b, 4106
and 4128.

m 4. In appendix A to part 208, revise
Section III. C.3., to read as follows:

Appendix A to Part 208—Capital Adequacy
Guidelines for State Member Banks: Risk-
Based Measure

* * * * *

Im. * = =

C. * x %

3. Category 3: 50 percent. This category
includes loans fully secured by first liens 41
on 1- to 4-family residential properties, either
owner-occupied or rented, or on multifamily
residential properties,*2 that meet certain

411f a bank holds the first and junior lien(s) on
a residential property and no other party holds an
intervening lien, the transaction is treated as a
single loan secured by a first lien for the purposes
of determining the loan-to-value ratio and assigning
a risk weight.

42 Loans that qualify as loans secured by 1- to 4-
family residential properties or multifamily
residential properties are listed in the instructions
to the commercial bank Call Report. In addition, for
risk-based capital purposes, loans secured by 1- to
4-family residential properties include loans to
builders with substantial project equity for the
construction of 1- to 4-family residences that have
been presold under firm contracts to purchasers
who have obtained firm commitments for
permanent qualifying mortgage loans and have
made substantial earnest money deposits. Such
loans to builders will be considered prudently
underwritten only if the bank has obtained
sufficient documentation that the buyer of the home
intends to purchase the home (i.e., has a legally
binding written sales contract) and has the ability
to obtain a mortgage loan sufficient to purchase the
home (i.e., has a firm written commitment for
permanent financing of the home upon
completion).

The instructions to the Call Report also discuss
the treatment of loans, including multifamily
housing loans, that are sold subject to a pro rata loss
sharing arrangement. Such an arrangement should

criteria.#3 Loans included in this category
must have been made in accordance with
prudent underwriting standards; 44 be
performing in accordance with their original
terms; and not be 90 days or more past due
or carried in nonaccrual status. For purposes
of this 50 percent risk weight category, a loan
modified on a permanent or trial basis solely
pursuant to the U.S. Department of
Treasury’s Home Affordable Mortgage
Program will be considered to be performing
in accordance with its original terms. The
following additional criteria must also be
applied to a loan secured by a multifamily
residential property that is included in this
category: all principal and interest payments
on the loan must have been made on time for
at least the year preceding placement in this
category, or in the case where the existing
property owner is refinancing a loan on that
property, all principal and interest payments
on the loan being refinanced must have been
made on time for at least the year preceding
placement in this category; amortization of
the principal and interest must occur over a
period of not more than 30 years and the
minimum original maturity for repayment of
principal must not be less than 7 years; and
the annual net operating income (before debt
service) generated by the property during its
most recent fiscal year must not be less than
120 percent of the loan’s current annual debt
service (115 percent if the loan is based on

a floating interest rate) or, in the case of a
cooperative or other not-for-profit housing
project, the property must generate sufficient
cash flow to provide comparable protection

be treated by the selling bank as sold (and excluded
from balance sheet assets) to the extent that the
sales agreement provides for the purchaser of the
loan to share in any loss incurred on the loan on

a pro rata basis with the selling bank. In such a
transaction, from the standpoint of the selling bank,
the portion of the loan that is treated as sold is not
subject to the risk-based capital standards. In
connection with sales of multifamily housing loans
in which the purchaser of a loan shares in any loss
incurred on the loan with the selling institution on
other than a pro rata basis, these other loss sharing
arrangements are taken into account for purposes of
determining the extent to which such loans are
treated by the selling bank as sold (and excluded
from balance sheet assets) under the risk-based
capital framework in the same as prescribed for
reporting purposes in the instructions to the Call
Report.

43 Residential property loans that do not meet all
the specified criteria or that are made for the
purpose of speculative property development are
placed in the 100 percent risk category.

44 Prudent underwriting standards include a
conservative ratio of the current loan balance to the
value of the property. In the case of a loan secured
by multifamily residential property, the loan-to-
value ratio is not conservative if it exceeds 80
percent (75 percent if the loan is based on a floating
interest rate). Prudent underwriting standards also
dictate that a loan-to-value ratio used in the case of
originating a loan to acquire a property would not
be deemed conservative unless the value is based
on the lower of the acquisition cost of the property
or appraised (or if appropriate, evaluated) value.
Otherwise, the loan-to-value ratio generally would
be based upon the value of the property as
determined by the most current appraisal, or if
appropriate, the most current evaluation. All
appraisals must be made in a manner consistent
with the Federal banking agencies’ real estate
appraisal regulations and guidelines and with the
bank’s own appraisal guidelines.
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to the institution. Also included in this
category are privately-issued mortgage-
backed securities provided that:

(1) The structure of the security meets the
criteria described in section III(B)(3) above;

(2) If the security is backed by a pool of
conventional mortgages, on 1- to 4-family
residential or multifamily residential
properties each underlying mortgage meets
the criteria described above in this section for
eligibility for the 50 percent risk category at
the time the pool is originated;

(3) If the security is backed by privately
issued mortgage-backed securities, each
underlying security qualifies for the 50
percent risk category; and

(4) If the security is backed by a pool of
multifamily residential mortgages, principal
and interest payments on the security are not
30 days or more past due.

Privately-issued mortgage-backed
securities that do not meet these criteria or
that do not qualify for a lower risk weight are
generally assigned to the 100 percent risk
category.

Also assigned to this category are revenue
(non-general obligation) bonds or similar
obligations, including loans and leases, that
are obligations of states or other political
subdivisions of the U.S. (for example,
municipal revenue bonds) or other countries
of the OECD-based group, but for which the
government entity is committed to repay the
debt with revenues from the specific projects
financed, rather than from general tax funds.

Credit equivalent amounts of derivative
contracts involving standard risk obligors
(that is, obligors whose loans or debt
securities would be assigned to the 100
percent risk category) are included in the 50
percent category, unless they are backed by
collateral or guarantees that allow them to be
placed in a lower risk category.

* * * * *

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 5. The authority for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p—1, 1843(c)(8), 1844(b),
1972(1), 3106, 3108, 3310, 3331-3351, 3907,
and 3909; 15 U.S.C. 1681s, 1681w, 6801 and
6805.

m 6. In Appendix A to part 225, revise
section III.C.3., to read as follows:

Appendix A to Part 225—Capital Adequacy
Guidelines for Bank Holding Companies:
Risk-Based Measure

* * * * *

III' * * %

C. * k%

3. Category 3: 50 percent. This category
includes loans fully secured by first liens 48
on 1- to 4-family residential properties, either

48]f a banking organization holds the first and
junior lien(s) on a residential property and no other
party holds an intervening lien, the transaction is
treated as a single loan secured by a first lien for
the purposes of determining the loan-to-value ratio
and assigning a risk weight.

owner-occupied or rented, or on multifamily
residential properties,*® that meet certain
criteria.5° Loans included in this category
must have been made in accordance with
prudent underwriting standards; 51 be
performing in accordance with their original
terms; and not be 90 days or more past due
or carried in nonaccrual status. For purposes
of this 50 percent risk weight category, a loan
modified on a permanent or trial basis solely
pursuant to the U.S. Department of
Treasury’s Home Affordable Mortgage
Program will be considered to be performing
in accordance with its original terms. The
following additional criteria must also be
applied to a loan secured by a multifamily
residential property that is included in this
category: all principal and interest payments
on the loan must have been made on time for
at least the year preceding placement in this
category, or in the case where the existing
property owner is refinancing a loan on that
property, all principal and interest payments
on the loan being refinanced must have been
made on time for at least the year preceding
placement in this category; amortization of
the principal and interest must occur over a
period of not more than 30 years and the
minimum original maturity for repayment of
principal must not be less than 7 years; and
the annual net operating income (before debt
service) generated by the property during its
most recent fiscal year must not be less than
120 percent of the loan’s current annual debt
service (115 percent if the loan is based on

a floating interest rate) or, in the case of a

49Loans that qualify as loans secured by 1- to 4-
family residential properties or multifamily
residential properties are listed in the instructions
to the FR Y-9C Report. In addition, for risk-based
capital purposes, loans secured by 1- to 4-family
residential properties include loans to builders with
substantial project equity for the construction of 1-
to 4-family residences that have been presold under
firm contracts to purchasers who have obtained
firm commitments for permanent qualifying
mortgage loans and have made substantial earnest
money deposits. Such loans to builders will be
considered prudently underwritten only if the bank
holding company has obtained sufficient
documentation that the buyer of the home intends
to purchase the home (i.e., has a legally binding
written sales contract) and has the ability to obtain
a mortgage loan sufficient to purchase the home
(i.e., has a firm written commitment for permanent
financing of the home upon completion).

50 Residential property loans that do not meet all
the specified criteria or that are made for the
purpose of speculative property development are
placed in the 100 percent risk category.

51 Prudent underwriting standards include a
conservative ratio of the current loan balance to the
value of the property. In the case of a loan secured
by multifamily residential property, the loan-to-
value ratio is not conservative if it exceeds 80
percent (75 percent if the loan is based on a floating
interest rate). Prudent underwriting standards also
dictate that a loan-to-value ratio used in the case of
originating a loan to acquire a property would not
be deemed conservative unless the value is based
on the lower of the acquisition cost of the property
or appraised (or if appropriate, evaluated) value.
Otherwise, the loan-to-value ratio generally would
be based upon the value of the property as
determined by the most current appraisal, or if
appropriate, the most current evaluation. All
appraisals must be made in a manner consistent
with the Federal banking agencies’ real estate
appraisal regulations and guidelines and with the
banking organization’s own appraisal guidelines.

cooperative or other not-for-profit housing
project, the property must generate sufficient
cash flow to provide comparable protection
to the institution. Also included in this
category are privately-issued mortgage-
backed securities provided that:

(1) The structure of the security meets the
criteria described in section III(B)(3) above;

(2) if the security is backed by a pool of
conventional mortgages, on 1- to 4-family
residential or multifamily residential
properties, each underlying mortgage meets
the criteria described above in this section for
eligibility for the 50 percent risk category at
the time the pool is originated;

(3) If the security is backed by privately-
issued mortgage-backed securities, each
underlying security qualifies for the 50
percent risk category; and

(4) If the security is backed by a pool of
multifamily residential mortgages, principal
and interest payments on the security are not
30 days or more past due. Privately-issued
mortgage-backed securities that do not meet
these criteria or that do not qualify for a
lower risk weight are generally assigned to
the 100 percent risk category.

Also assigned to this category are revenue
(non-general obligation) bonds or similar
obligations, including loans and leases, that
are obligations of states or other political
subdivisions of the U.S. (for example,
municipal revenue bonds) or other countries
of the OECD-based group, but for which the
government entity is committed to repay the
debt with revenues from the specific projects
financed, rather than from general tax funds.

Credit equivalent amounts of derivative
contracts involving standard risk obligors
(that is, obligors whose loans or debt
securities would be assigned to the 100
percent risk category) are included in the 50
percent category, unless they are backed by
collateral or guarantees that allow them to be
placed in a lower risk category.

* * * * *

Federal Deposit Insurance Corporation
12 CFR Chapter 11T

Authority for Issuance

m For the reasons stated in the common
preamble, the Federal Deposit Insurance
Corporation amends Part 325 of Chapter
III of Title 12, Code of the Federal
Regulations as follows:

PART 325—CAPITAL MAINTENANCE

m 7. The authority citation for part 325
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(t),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; Public Law 102-233, 105 Stat. 1761,
1789, 1790, (12 U.S.C. 1831n note); Public
Law 102—-242, 105 Stat. 2236, as amended by
Public Law 103-325, 108 Stat. 2160, 2233 (12
U.S.C. 1828 note); Public Law 102—-242, 105
Stat. 2236, 2386, as amended by Public Law
102-550, 106 Stat. 3672, 4089 (12 U.S.C.
1828 note).
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m 8. Amend Appendix A to part 325 by
revising footnote 39 to read as follows:

Appendix A to Part 325—Statement of
Policy on Risk-Based Capital

* * * * *
nm* * *
C.*x * *

* * * * *

39 This category would also include a first-
lien residential mortgage loan on a one-to-
four family property that was appropriately
assigned a 50 percent risk weight pursuant to
this section immediately prior to
modification (on a permanent or trial basis)
under the Home Affordable Mortgage
Program established by the U.S. Department
of Treasury, so long as the loan, as modified,
is not 90 days or more past due or in
nonaccrual status and meets other applicable
criteria for a 50 percent risk weight. In
addition, real estate loans that do not meet
all of the specified criteria or that are made
for the purpose of property development are
placed in the 100 percent risk category.

* * * * *

Department of the Treasury
Office of Thrift Supervision
12 CFR Chapter V

m For reasons set forth in the common
preamble, the Office of Thrift
Supervision amends part 567 of Chapter
V of title 12 of the Code of Federal
Regulations as follows:

PART 567—CAPITAL

m 9. The authority for citation for part
567 continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1828 (note)

PART 567—CAPITAL

m 10. Section 576.1 is amended in the
definition Qualifying mortgage loan by
revising paragraph (4) to read as follows

§567.1 Definitions.

* * * * *

Qualifying mortgage loan

* * * * *

(4) A loan that meets the requirements
of this section prior to modification on
a permanent or trial basis under the U.S.
Department of Treasury’s Home
Affordable Mortgage Program may be
included as a qualifying mortgage loan,
so long as the loan is not 90 days or
more past due.

* * * * *

Dated: November 10, 2009.
John C. Dugan,

Comptroller of Currency.

By order of the Board of Governors of the
Federal Reserve System, November 12, 2009.
Jennifer J. Johnson,

Secretary of the Board.

Dated at Washington DC, this 12th day of
November 2009.

Federal Deposit Insurance Corporation.
Valerie J. Best,
Assistant Executive Secretary.

Dated: October 29, 2009.

By the Office of the Thrift Supervision.
John E. Bowman,

Acting Director.
[FR Doc. E9-27776 Filed 11-19-09; 8:45 am]

BILLING CODE 6714-01-P; 6210-01-P; 4810-33-P;
6720-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—1378]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Interim final rule; request for
public comment.

SUMMARY: The Board is publishing for
public comment an interim final rule
amending Regulation Z (Truth in
Lending). The interim rule implements
Section 131(g) of the Truth in Lending
Act (TILA), which was enacted on May
20, 2009, as Section 404(a) of the
Helping Families Save Their Homes
Act. TILA Section 131(g) became
effective immediately upon enactment
and established a new requirement for
notifying consumers of the sale or
transfer of their mortgage loans. The
purchaser or assignee that acquires the
loan must provide the required
disclosures in writing no later than 30
days after the date on which the loan is
sold or otherwise transferred or
assigned. The Board is issuing this
interim rule, effective immediately upon
publication, so that parties subject to the
statutory requirement have guidance on
how to comply. However, to allow time
for any necessary operational changes,
compliance with the interim final rule
is optional for 60 days from the date of
publication; during this period, covered
persons would continue to be subject to
the statute’s requirements. The Board
seeks comment on all aspects of the
interim rule.

DATES: This interim final rule is
effective November 20, 2009; however,
to allow time for any necessary

operational changes, compliance with
this interim final rule is optional until
January 19, 2010. Comments must be
received on or before January 19, 2010.
ADDRESSES: You may submit comments,
identified by Docket No. R— 1378, by
any of the following methods:

e Agency Web Site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

e Fax:(202) 452—-3819 or (202) 452—
3102.

e Mail: Address to Jennifer J. Johnson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments will be made
available on the Board’s Web site at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons. Accordingly, comments will
not be edited to remove any identifying
or contact information. Public
comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets, NW.,) between 9 a.m. and
5 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT: Paul
Mondor, Senior Attorney, or Stephen
Shin, Attorney; Division of Consumer
and Community Affairs, Board of
Governors of the Federal Reserve
System, Washington, DC 20551, at (202)
452—2412 or (202) 452—-3667. For users
of Telecommunications Device for the
Deaf (TDD) only, contact (202) 263—
4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Truth in Lending Act (TILA), 15
U.S.C. 1601 et seq., seeks to promote the
informed use of consumer credit by
requiring disclosures about its costs and
terms. TILA requires additional
disclosures for loans secured by
consumers’ homes and permits
consumers to rescind certain
transactions that involve their principal
dwelling. TILA directs the Board to
prescribe regulations to carry out its
purposes and specifically authorizes the
Board, among other things, to issue
regulations that contain such
classifications, differentiations, or other
provisions, or that provide for such
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adjustments and exceptions for any
class of transactions, that in the Board’s
judgment are necessary or proper to
effectuate the purposes of TILA,
facilitate compliance with TILA, or
prevent circumvention or evasion of
TILA. 15 U.S.C. 1604(a). TILA is
implemented by the Board’s Regulation
Z, 12 CFR part 226. An Official Staff
Commentary interprets the requirements
of the regulation and provides guidance
to creditors in applying the rules to
specific transactions. See 12 CFR part
226, Supp. L.

On May 20, 2009, the Helping
Families Save Their Homes Act of 2009
(the ““2009 Act”) was signed into law.
Public Law 111-22, 123 Stat. 1632.
Section 404(a) of the 2009 Act amended
TILA to establish a new requirement for
notifying consumers of the sale or
transfer of their mortgage loans. The
purchaser or assignee that acquires the
loan must provide the required
disclosures no later than 30 days after
the date on which the loan is acquired.
This provision is contained in TILA
Section 131(g), 15 U.S.C. 1641(g), which
applies to any consumer credit
transaction secured by the principal
dwelling of a consumer. Consequently,
the disclosure requirements in Section
131(g) apply to both closed-end
mortgage loans and open-end home
equity lines of credit (HELOCs).

Section 131(g) became effective
immediately upon enactment on May
20, 2009, and did not require the
issuance of implementing regulations.
Mortgage loans sold or transferred on or
after that date became subject to the
requirements of Section 131(g), and
failure to comply can result in civil
liability under TILA Section 130(a). See
15 U.S.C. 1640(a). Accordingly, as
discussed below, the Board finds there
is good cause for issuing an interim rule
that is effective immediately upon
publication, so that parties subject to the
rule have guidance on how to interpret
and comply with the statutory
requirements.

Under the Real Estate Settlement
Procedures Act (RESPA), consumers
must be notified when the servicer of
their mortgage loan has changed. The
2009 Act’s legislative history reflects
that, in addition to the information
provided under RESPA, the Congress
intended to provide consumers with
information about the identity of the
owner of their mortgage loan. In some
cases, consumers that have an extended
right to rescind the loan under TILA
Section 125, 15 U.S.C. 1635, can assert

1RESPA is implemented by Regulation X, 24 CFR
part 3500, which is issued by the Department of
Housing and Urban Development (HUD).

that right against the purchaser or
assignee. See TILA Section 131(c), 15
U.S.C. 1641(c). Among other things, the
2009 Act seeks to ensure that consumers
attempting to exercise this right know
the identity of the assignee and how to
contact the assignee or its agent for that
purpose. See 155 Cong. Rec. S5098—99
(daily ed. May 5, 2009); 155 Cong. Rec.
S$5173-74 (daily ed. May 6, 2009). The
legislative history indicates, however,
that TILA Section 131(g) was not
intended to require notice when a
transaction “does not involve a change
in the ownership of the physical note,”
such as when the note holder issues
mortgage-backed securities but does not
transfer legal title to the loan. 155 Cong.
Rec. §5099.

II. Summary of the Interim Final Rule

Consistent with the legislative intent,
this interim final rule implements
Section 404(a) of the 2009 Act by
applying the new disclosure
requirements to any person or entity
that acquires ownership of an existing
consumer mortgage loan, whether the
acquisition occurs as a result of a
purchase or other transfer or
assignment. A person is covered by the
rule only if the person acquires legal
title to the debt obligation. Although
TILA and Regulation Z generally apply
only to persons to whom the obligation
is initially made payable and that
regularly engage in extending consumer
credit, Section 404(a) and the interim
final rule apply to persons that acquire
mortgage loans without regard to
whether they also extend consumer
credit by originating mortgage loans.
However, the interim final rule applies
only to persons that acquire more than
one mortgage loan in any 12-month
period.

To comply with the interim rule, a
covered person must mail or deliver the
required disclosures on or before the
30th day following the date that the
covered person acquired the loan. The
disclosure need not be given, however,
if the covered person transfers or assigns
the loan to another party on or before
that date. This exception seeks to
prevent the confusion that could result
if consumers receive outdated contact
information for parties that no longer
own their loan. For example, a covered
person that acquires a mortgage loan on
March 1 must mail or deliver the
disclosures on or before March 31.
However, if the covered person sells or
assigns the loan to a third party on
March 31 (or earlier), the covered
person need not provide the disclosures,
but subsequent purchasers would have
to comply with the rule.

IIL. Legal Authority

General Rulemaking Authority

As noted above, TILA Section 105(a)
directs the Board to prescribe
regulations to carry out the act’s
purposes. 15 U.S.C. 1604(a). Section 404
of the 2009 Act became effective
immediately without any requirement
that the Board first issue implementing
rules. Nevertheless, the Board finds that
the legislative purpose of Section 404
will be furthered and its effectiveness
enhanced by the issuance of rules that
specify the manner in which covered
persons can comply with its provisions.
In addition, the Board believes that
implementing regulations will facilitate
covered persons’ compliance with the
statutory Iprovisions.

TILA also specifically authorizes the
Board, among other things, to:

e Issue regulations that contain such
classifications, differentiations, or other
provisions, or that provide for such
adjustments and exceptions for any
class of transactions, that in the Board’s
judgment are necessary or proper to
effectuate the purposes of TILA,
facilitate compliance with the act, or
prevent circumvention or evasion. 15
U.S.C. 1604(a).

e Exempt from all or part of TILA any
class of transactions if the Board
determines that TILA coverage does not
provide a meaningful benefit to
consumers in the form of useful
information or protection. The Board
must consider factors identified in the
act and publish its rationale at the time
it proposes an exemption for comment.
15 U.S.C. 1604(f).

Authority To Issue Interim Final Rules
Without Notice and Comment

The Administrative Procedures Act
(APA), 5 U.S.C. 551 et seq., generally
requires public notice before
promulgation of regulations. See 5
U.S.C. 553(b). Unless notice or a hearing
is specifically required by statute,
however, the APA also provides an
exception “when the agency for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefore in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 5 U.S.C.
553(b)(B).

As an initial matter, neither TILA nor
the 2009 Act specifically requires the
Board to provide notice or a hearing
with respect to this rulemaking. See
TILA Section 105(a), 15 U.S.C. 1604(a).
In addition, the Board finds that there
is good cause to conclude that providing
notice and an opportunity to comment
before issuing this interim final rule
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would be impracticable and contrary to
the public interest. The statutory
requirements in Section 404 became
effective upon enactment on May 20,
2009, as noted above. Covered persons
must comply with those requirements
even if the Board does not issue this
interim final rule.

This interim final rule implements the
requirements contained in the 2009 Act
but also interprets the statutory text to
resolve issues and ambiguities not
directly addressed by the statute.
Providing notice and opportunity for
comment on these matters before
issuing these rules is not in the public
interest because the legislation was
effective upon enactment. As a result,
persons covered by Section 404(a)
already must be in compliance with the
law or face potential liability for
violations. The Board is issuing final
rules at this time so that covered
persons receive immediate guidance on
how they can comply with the law in a
manner that effectuates its purposes and
avoids potential liability. The Board’s
issuance of a notice of proposed
rulemaking for public comment would
not serve this purpose because it would
not provide certainty regarding a
covered person’s compliance obligations
until the rules were finalized. By
clarifying that Section 404(a) of the 2009
Act covers persons that acquire
mortgage loans even if they are not
“creditors” as defined under TILA, the
interim final rule also ensures that
consumers will receive the notice that
was intended by the legislation.
Consequently, the Board finds that the
use of notice and comment procedures
before issuing these rules would be
impracticable and would not be in the
public interest. Interested parties will
still have an opportunity to submit
comments in response to this interim
final rule.

Authority To Issue Interim Final Rules
That Are Effective Inmediately

This interim final rule is effective
upon publication in the Federal
Register. Institutions may rely on the
rules immediately to ensure they are
complying with the statutory
requirements. However, to allow time
for any necessary operational changes,
compliance with the interim final rules
is optional until January 19, 2010.
During this 60-day period, institutions
continue to be subject to the statute’s
requirements.

The APA generally requires that rules
be published not less than 30 days
before their effective date. See 5 U.S.C.
553(d). As with the notice and comment
requirement, however, the APA
provides an exception when “otherwise

provided by the agency for good cause
found and published with the rule.” 5
U.S.C. 553(d)(3). Similarly, Section 302
of the Riegle Community Development
and Regulatory Improvement Act of
1994 generally requires that new
regulations and amendments to existing
regulations prescribed by a Federal
banking agency, which impose
additional reporting, disclosure, or other
new requirements on insured depository
institutions, take effect on the first day
of the calendar quarter that begins on or
after the date on which the regulations
are published in final form.2 There is an
exception, however, when ““the agency
determines, for good cause published
with the regulation, that the regulations
should become effective before such
time.” 12 U.S.C. 4802(b)(1)(A).

The interim final rule implements
statutory disclosure requirements that
have been in effect since May 20, 2009.
For the reasons discussed above, the
Board finds there is good cause to make
these rules effective immediately. These
rules are intended to interpret and
clarify the statutory requirements and
provide compliance guidance. The
Board will consider public comments
on the provisions before adopting
further rules.

Finally, TILA Section 105(d) generally
provides that a regulation requiring any
disclosure that differs from the
disclosures previously required shall
have an effective date no earlier than
“that October 1 which follows by at
least six months the date of
promulgation.” To the extent that the
interim rule contains disclosure
requirements that are already in effect
under the statute, Section 105(d) does
not apply. Moreover, the Board believes
that the effective date mandated by the
2009 Act for the specific disclosures
required under section 404 overrides the
general provision in TILA Section

105(d).
IV. Section-by-Section Analysis

Section 226.39—Mortgage Transfer
Disclosures

39(a) Scope

Section 226.39(a) defines the scope of
the interim rule’s coverage. The
disclosure requirements of § 226.39
apply to any “covered person,” with
certain exceptions that are specified in
the rule. For purposes of the rule, a
“covered person” includes any natural
person or organization (as defined in
section 226.2(a)(22) of the regulation)
that acquires more than one existing

2 See Public Law 103-325, Title III, § 302(b), Sept.
23, 1994, 108 Stat. 2214, codified at 12 U.S.C.
4802(b).

mortgage loan in any 12-month period.
Consistent with the statute, the rule
applies to all consumer mortgage
transactions secured by the principal
dwelling of a consumer, whether the
transaction is a closed-end loan or an
open-end line of credit.

Generally, TILA and Regulation Z
apply to parties that regularly extend
consumer credit. However, Section
404(a) of the 2009 Act is not limited to
persons that extend credit by originating
loans. Section 404(a) imposes the
disclosure duty on the “creditor that is
the new owner or assignee of the debt.”
The Board believes that to give effect to
the legislative purpose, the term
“creditor” in Section 404(a) must be
construed to refer to the owner of the
debt following the sale, transfer or
assignment, without regard to whether
that party would be a “creditor” for
other purposes under TILA or
Regulation Z. The Board declines to
limit Section 404(a) to parties that
originate consumer loans because such
an interpretation would exempt a
significant percentage of mortgage
transfers which are acquisitions by
secondary market investors that do not
extend consumer credit and are not
“creditors” for purposes of other
provisions of Regulation Z.

The Board also believes that Section
404(a) of the 2009 Act does not alter the
definition of “creditor’” as currently
used in TILA or Regulation Z. Thus, the
fact that a person purchases mortgage
loans and provides disclosures under
§ 226.39 does not by itself make that
person a “creditor” for purposes of
TILA and Regulation Z (even if the
disclosure provided under Section
404(a) uses the term ‘“‘creditor”).
Accordingly, in describing the persons
subject to the requirements of § 226.39,
the interim final rule uses the term
“covered person” rather than the term
“creditor.”

Under the interim final rule, the
disclosure requirements in § 226.39
apply only to persons that acquire more
than one consumer mortgage transaction
in any 12-month period. Generally,
TILA and Regulation Z cover only
parties that are regularly engaged in
consumer credit transactions, who are
expected to have the capacity to put
systems in place to ensure compliance
with the rules. There is no indication in
the legislative history that Section 404
was intended to apply more broadly.
For example, individual homeowners
might choose to facilitate the sale of
their home by providing seller financing
and accepting the buyer’s promissory
note for a portion of the purchase price.
At a later date, ownership of the debt
obligation might be transferred to
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another family member or to a trust for
estate planning purposes, or might be
transferred to another person if the
original note holder dies. The Board
believes that a formal notice under
Section 404 is not needed in situations
involving individual transfers because
the acquiring party is likely to provide
adequate information to borrowers to
ensure that they know to whom the loan
payments should be made.

Accordingly, to prevent undue burden
on individuals under the interim rule, a
person who acquires only one existing
mortgage loan in any 12-month period
is not a covered person. The Board
intends to exclude persons who are not
regularly engaged in the business of
purchasing or investing in consumer
mortgages loans and are involved in
such transactions infrequently and
would not have systems in place to
comply. The Board specifically solicits
comment on this definition and whether
the scope of the interim final rule’s
coverage is appropriate, or whether a
different standard should apply in
determining which persons must
comply with the disclosure requirement
in § 226.39. For example, comment is
requested on whether the Board should
use the same standard that applies in
determining whether a person is
regularly engaged in extending
consumer credit, which would limit the
application of § 226.39 to persons that
have acquired more than five mortgage
loans in the preceding or current
calendar year. See § 226.2(a)(17)(i),
footnote 3.

To become a ““covered person” subject
to §226.39, a person must become the
owner of an existing mortgage loan by
acquiring legal title to the debt
obligation. Consequently, § 226.39 does
not apply to persons who acquire only
a beneficial interest in the loan or a
security interest in the loan, such as
when the owner of the debt obligation
uses the loan as security to obtain
financing and the party providing the
financing obtains only a security
interest in the loan. Section 226.39 also
does not apply to a party that assumes
the credit risk without acquiring legal
title to the loans. Accordingly, an
investor who purchases an interest in a
pool of loans (such as mortgage-backed
securities, pass-through certificates,
participation interests, or real estate
mortgage investment conduits) but does
not directly acquire legal title in the
underlying mortgage loan, is not
covered by § 226.39.

The Board has received a letter from
the Department of Housing and Urban
Development’s Office of General
Counsel, in its capacity as legal counsel
for the Government National Mortgage

Association (Ginnie Mae), seeking to
clarify Ginnie Mae’s status under
Section 404(a) of the 2009 Act. Ginnie
Mae guarantees securities that are
collateralized by mortgage loans. HUD’s
letter states that, as the guarantor of
these securities, Ginnie Mae obtains
equitable title in the mortgage loans but
further states that the issuers of the
securities retain legal title to the loans
that collateralize the securities.
According to HUD, legal title to the
loans is not conveyed to Ginnie Mae
unless the issuer of the securities
defaults in its obligations. If the
securities issuer defaults, Ginnie Mae
can immediately extinguish the
securities issuer’s interest in the loans
and take legal title. Based on HUD’s
representations and legal opinion
regarding Ginnie Mae’s status, the Board
believes that the requirements of
§226.39 do not apply to Ginnie Mae
until it finds the issuer in default and
acquires legal title to the loans.

Section 131(f) of TILA addresses the
treatment of loan servicers under the
assignee liability provisions in Section
131 as well as the provisions of Section
131(g) which were added by the 2009
Act. Under TILA section 131(f)(2), a
party servicing the mortgage loan is not
treated as the owner of the obligation if
the obligation was assigned to the
servicer solely for the administrative
convenience of the servicer in servicing
the obligation. Accordingly, the
requirements of § 226.39 do not apply to
a loan servicer in this circumstance,
even if the servicer holds legal title to
the loan.

Some industry representatives have
requested clarification whether a
disclosure under § 226.39 is required in
the case of a merger, acquisition, or
reorganization. The Board believes that
the statute covers acquisitions that
occur in these situations when
ownership of the loan is transferred to
a different legal entity. Accordingly, the
interim final rule does not provide an
exception for such transactions.

39(b) Disclosure Required

Section 226.39(b) contains the general
requirement for covered persons to
provide the disclosures required under
Section 404 of the 2009 Act, unless the
exception specified in § 226.39(c)
applies. The disclosures must be mailed
or delivered to the consumer on or
before the 30th calendar day following
the date that the covered person
acquires the loan. For purposes of this
requirement, the date that the covered
person acquires the loan is deemed to be
the acquisition date that is recognized in
the books and records of the acquiring
party. If there is more than one covered

person, the interim rule provides that
only one disclosure shall be given; the
covered persons must determine among
themselves which one of them will
provide the disclosure. If there is more
than one consumer, a covered person
may mail or deliver the disclosures to
any consumer who is primarily liable on
the obligation.

The transfer of ownership of a
mortgage loan is subject to the
disclosure requirements of this section
when the acquiring party is a separate
legal entity from the transferor, even if
the parties are affiliated entities.
However, if a covered person acquires a
mortgage loan and subsequently
transfers the loan to another entity, the
regulation does not prohibit the two
entities from combining their
disclosures on a single document.
Comment 39(b)-2 clarifies how two
entities may comply with the rules in
certain circumstances by providing a
single form that covers both entities. For
example, a covered person that acquires
a loan on August 31 might mail a single
disclosure on or before September 30
with the knowledge that it will assign
the loan to another entity on October 15.
The covered person could mail a single
disclosure providing the required
information for both entities and
indicating when the subsequent transfer
will occur.

39(c) Exceptions

To comply with the interim final rule,
a covered person must mail or deliver
the required disclosures on or before the
30th day following the date that the
covered person acquired the loan.
Section 226.39(c)(1) provides an
exception, however, if the covered
person transfers or assigns the loan to
another party on or before that date.
This exception is made pursuant to the
Board’s authority to make exceptions
and exemptions under TILA Sections
105(a) and 105(f). 15 U.S.C. 1604(a),
1604(f). This exception seeks to prevent
the confusion that could result if
consumers receive outdated contact
information for parties that no longer
own their loans. For example, if a
mortgage loan is originated on February
22 and the original creditor sells the
loan on March 1 to a covered person,
the covered person must mail or deliver
the disclosures required by § 226.39 on
or before March 31. However, under the
exception in § 226.39(c)(1) the covered
person would not be required to provide
the disclosures if the loan is sold or
otherwise transferred or assigned to a
third party on or before March 31.

The Board specifically solicits public
comment on the need for this exception
and its scope. The Board believes that
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this exception is necessary and proper
to effectuate the purposes of Section 404
and to facilitate compliance. The Board
is concerned about the potential for
consumers to receive multiple
disclosures, some of which contain
information that is outdated and
inaccurate by the time it is received.
This can occur because during the
normal securitization process, several
legal entities may be created to serve as
acquisition vehicles to hold the loan for
a short period before delivering the loan
to an entity that ultimately holds it for
the investors. After origination, a loan
might be assigned to one or more
entities for only a few days before it is
transferred to an entity that will hold it
for a much longer time period.

The Board believes that consumers
may be confused if they receive one or
more notices on or around the 30th day
identifying multiple parties that no
longer own the loan. Consequently, the
interim final rule requires notices to be
provided only by a covered person that
still owns the loan on the 30th day after
the acquisition. Thus consumers would
be likely to receive notices only from
parties actually holding the loan as of
that date. In contrast, notices sent by
temporary holders would provide
information that most consumers are
unlikely to need or use and could create
information overload for many
consumers, thereby hindering their
ability to determine which party should
be contacted to address a particular
concern. The Board believes that the
disclosure of short-term holdings of the
debt obligation that do not reflect the
current ownership status at the time the
consumer receives the notice would be
of minimal value to consumers and does
not provide meaningful disclosure
consistent with the purposes of TILA or
the 2009 Act. Thus, the Board believes
that a regulatory exception adopted
pursuant to TILA Section 105(a) would
effectuate TILA’s purposes and facilitate
compliance.

The Board has also considered the
relevant statutory factors in TILA
Section 105(f). The Board believes that
the Section 105(f) exemption is
appropriate because the disclosure of
ownership interests that are held less
than the 30-day period would not
provide a meaningful benefit to
consumers in the form of useful
information or protection. It would also
complicate compliance and impose
unnecessary burden and expense for
persons that would be required to
comply, that would not be outweighed
by the benefits to consumers.3 The

3In exercising its exemption authority under
Section 105(f), Board must determine whether

Board requests comment on whether the
scope of this exemption is appropriate
and whether the 30-day period should
be shorter or longer.

In some cases, the original creditor or
owner of the mortgage loan may sell or
transfer the legal title to secure business
financing, pursuant to a repurchase
agreement that obligates the original
creditor or owner to repurchase the loan
within a short period, typically a month
or less. Under § 226.39(c)(2) of the
interim final rule, if the original creditor
or owner does not recognize the
transaction as a sale of the loan on its
books and records for accounting
purposes, the acquiring party is not
subject to the disclosure requirements of
§226.39. However, if the transferor does
not repurchase the mortgage loan, the
acquiring party must make the
disclosures required by § 226.39 within
30 days after the date that the
transaction is recognized as an
acquisition in its books and records.
This exception is also being adopted
pursuant to the Board’s authority in
TILA Sections 105(a) and 105(f). As
with the exception in § 226.39(c)(1), the
exception for repurchase agreements in
§226.39(c)(2) seeks to prevent consumer
confusion from the receipt of outdated
disclosures. The Board believes that
providing disclosures for the
transactions covered by the exception in
§226.39(c)(2) would not provide a
meaningful benefit to consumers in the
form of useful information or protection.
The Board also believes that the
disclosure of transfers that are subject to
repurchase agreements would
complicate compliance and impose
unnecessary burden and expense for
persons that would be required to
comply, that would not be outweighed
by the benefits to consumers. Comment
is requested on this exception, and any
unintended consequences that may
result.

39(d) Content of Required Disclosures

Section 226.39(d) sets forth the
contents of the notice that must be

coverage of such transactions provides a meaningful
benefit to consumers in light of specific factors. 15
U.S.C. 1604(f)(2). These factors, which the Board
has reviewed, are (1) the amount of the loan and
whether the disclosure provides a benefit to
consumers who are parties to the transaction
involving a loan of such amount; (2) the extent to
which the requirement complicates, hinders, or
makes more expensive the credit process; (3) the
status of the borrower, including any related
financial arrangements of the borrower, the
financial sophistication of the borrower relative to
the type of transaction, and the importance to the
borrower of the credit, related supporting property,
and coverage under TILA; (4) whether the loan is
secured by the principal residence of the borrower;
and (5) whether the exemption would undermine
the goal of consumer protection.

provided under this section. The
disclosures must identify the loan that
was acquired or transferred and,
consistent with the statute, contain the
following: (1) The identity, address, and
telephone number of the covered person
that owns the mortgage loan; (2) the date
of the acquisition or transfer; (3) contact
information that the consumer can use
to reach an agent or party having
authority to act on behalf of the covered
person; (4) the location of the place
where the transfer of the ownership of
the debt is recorded.

Identity, address, and telephone
number. Section 226.39(d)(1) requires
acquiring parties to provide their name,
as well as their address and telephone
number. Under the interim final rule,
the party identified must be the covered
person who owns the mortgage loan,
regardless of whether another party has
been appointed to service the loan or
otherwise serve as the covered person’s
agent. The covered person has the
option of also providing an electronic
mail address or Internet Web site
address but is not required to do so.

Section 226.39(d)(1) provides that if
there is more than one covered person,
the required information must be
provided for each of them. The Board
specifically solicits comments on the
benefits of this approach, or whether the
identification of multiple parties may
create confusion for consumers. Should
there be limits on the number of covered
persons identified and, if so, what limits
would be appropriate consistent with
the legislative intent?

Acquisition date. Section 226.39(d)(2)
requires disclosure of the date that the
covered person acquired the loan. For
purposes of this section, this is defined
as the date of acquisition recognized in
the books and records of the covered
person. The Board believes that this
approach provides flexibility to
accommodate a variety of circumstances
in which the acquisition could occur.

Agent’s contact information. Under
§226.39(d)(3), a covered person must
identify and provide contact
information for the agent or party
having authority to act on behalf of the
covered person. The notice must
identify one or more persons who are
authorized to receive legal notices on
behalf of the covered person and resolve
issues concerning the consumer’s
payments on the loan. However, contact
information for an agent is not required
to be provided under § 226.39(d)(3) if
the consumer can use the information
provided for the covered person
provided under paragraph § 226.39(d)(1)
for these purposes. Thus, the interim
final rule implements the disclosure
requirement in Section 404 but does not
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require that the owner of a loan
designate an agent or other party for any
specific purpose. The rule simply
requires that the owner disclose contact
information when there is such an
agent, so that consumers can direct their
inquiries to the appropriate party.

The Board recognizes that separate
entities may be authorized by the owner
of the loan to act on its behalf for
different purposes. Identifying the party
authorized to receive legal notices is
intended to ensure that consumers have
sufficient information to assert legal
claims, including a right to rescind the
loan, if applicable. However, a covered
person might appoint a different agent
to resolve loan servicing issues. In such
cases, the covered person must provide
contact information for each agent. If
multiple agents are listed, the disclosure
must state the extent to which the
authority of each agent differs, for
example, by indicating if only one of the
agents is authorized to receive legal
notices or only one is authorized to
resolve issues concerning payments.

A covered person may comply with
§226.39(d)(3) by providing a telephone
number on the written disclosure if the
consumer can use the telephone number
to obtain the address of the agent or
other authorized person identified. This
differs from the requirement in
§226.39(d)(1), which requires covered
persons who acquire a loan to provide
their name, address, and telephone
number in all cases. The flexibility in
§226.39(d)(3) is intended to allow
covered persons to use a single
disclosure form that contains a
nationwide toll-free telephone number,
even though there may be different
physical locations to which documents
should be sent in different regions of the
country. Comment is specifically
solicited on this approach and whether
both a telephone number and address
for the agent or authorized
representative should be required to be
included on each disclosure under
§226.39(d)(3).

Comment 39(d)(3)-2 clarifies that the
covered person has the option of also
providing the agent’s electronic mail
address or internet web site address but
is not required to do so.

Recording location. Section 404
requires that the disclosure state the
location of the place where the transfer
of ownership of the debt is recorded.
When a mortgage loan is sold, however,
the transfer in ownership of the debt
instrument typically is not recorded in
public records. The new owner’s
security interest in the property that
secures the debt may or may not be
recorded in the public land records or,
if it is recorded, it may not yet be

recorded at the time the disclosure is
sent.

Consistent with the statute,
§226.39(d)(4) of the interim final rules
requires covered persons to disclose the
location where their ownership of the
debt is recorded. However, if the
transfer of ownership has not been
recorded in public records at the time
the disclosure is provided, the covered
person can comply with the rule by
stating this fact. Whether or not the
transfer of ownership has been recorded
in public records at the time the
disclosure is made, the disclosure may
state that the transfer “is or may be
recorded” at the specified location.

The covered person also has the
option of disclosing the location where
the covered person’s security interest in
the property is or may be recorded. In
light of the fact that the transfer in
ownership of the debt instrument
usually is not recorded in public
records, the Board specifically solicits
comment on whether disclosure of the
location where the security interest is
recorded should be required.

Comment 39(d)(4)-2 clarifies that the
covered person is not required to
provide the postal address for the
governmental office where the covered
person’s ownership interest is recorded
or the name of the jurisdiction where
the property is located. For example, it
would be sufficient in all cases to
disclose that the transaction is or may
be recorded in the office of public land
records or the recorder of deeds office
“for the county or local jurisdiction
where the property is located.”

The Board has taken this approach
after considering the relative costs and
benefits of requiring that the disclosure
provide more detailed information.
Industry representatives have noted that
this information may not be readily
accessible to the acquiring party. A
requirement to provide the name and
address of the governmental office
would require parties that provide such
notices to develop and maintain a
system for matching the property
address to the correct governmental
office, and keeping the database up to
date with correct address information.
The Board does not believe that this
would provide substantial benefit to
consumers because they presumably
know the county or jurisdiction in
which the property is located and can
easily obtain the address of the
governmental office from public
directories or other sources. The Board
solicits comments on the approach
taken in the interim final rule and the
relative costs and benefits of requiring
more detailed disclosures about the

location where the lender’s security
interest is or may be recorded.

39(e) Optional Disclosures

Section 404 provides that the party
acquiring a loan shall notify the
borrower of “any other relevant
information” regarding the new owner
of the loan. The Board interprets this
statutory language as permitting the
Board to impose additional disclosure
requirements to further the legislative
purpose. Any additional disclosure
requirements would be imposed by
regulation after notice and comment.
The Board does not believe that the
statutory language requires covered
persons to determine independently
what additional information a reviewing
court might subsequently determine to
be legally relevant in order to avoid
liability. Although the interim final rule
does not contain any additional
disclosure requirements, the Board
solicits comment on whether the rule
should include any such requirements.
The Board also believes that, under the
statutory language, covered persons are
permitted, in their sole discretion, to
include additional information that they
might deem relevant or helpful to
consumers, which is reflected in
§226.39(e) of the interim final rule. For
example, the covered person may
choose to inform consumers that the
location where they should send
mortgage payments has not changed.

V. Initial Regulatory Flexibility
Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an initial
and final regulatory flexibility analysis
only when 15 U.S.C. 553 requires
publication of a notice of proposed
rulemaking. See 5 U.S.C. 603(a), 604(a).
However, the Board has found good
cause under 5 U.S.C. 553(b)(B) to
conclude that, with respect to this
interim final rule, publication of a
notice of proposed rulemaking is
impracticable and not in the public
interest. Accordingly, the Board is not
required to perform an initial or final
regulatory flexibility analysis.
Nonetheless, to solicit additional
information from small entities subject
to the interim final rule, the Board is
publishing an initial regulatory
flexibility analysis.

Based on its analysis and for the
reasons stated below, the Board believes
that this interim final rule will not have
a significant economic impact on a
substantial number of small entities.
The Board invites comment on the effect
of the interim final rule on small
entities.
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A. Reasons for the Interim Final Rule

As indicated above, the 2009 Act was
signed into law on May 20, 2009.
Section 404 amended TILA to establish
a new requirement for notifying
consumers of the sale or transfer of their
mortgage loans. This requirement
became effective immediately upon
enactment on May 20, 2009, and did not
require the issuance of implementing
regulations. As discussed above, the
Board believes there is good cause for an
interim final rule so that parties subject
to the rule have guidance on how to
interpret and comply with the statutory
requirements and consumers receive
notices consistent with legislative
intent.

Congress enacted TILA based on
findings that economic stability would
be enhanced and competition among
consumer credit providers would be
strengthened by the informed use of
credit resulting from consumers’
awareness of the cost of credit. One of
the stated purposes of TILA is to
provide a meaningful disclosure of
credit terms to enable consumers to
compare credit terms available in the
marketplace more readily and avoid the
uninformed use of credit.

B. Summary of 2009 Act

As described previously, the
purchaser or assignee that acquires a
loan must provide the required
disclosures no later than 30 days after
the date on which the loan is acquired.
Section 226.39(c) of the rule provides an
exception if the covered person transfers
or assigns the loan to another party on
or before that date. Section 226.39(d)
sets forth the contents of the notice.
Consistent with the statute, the interim
final rule requires that the notice
contain the following: (1) The identity,
address, and telephone number of the
covered person who owns the mortgage
loan; (2) the acquisition date; (3) a
mailing address and telephone number
that the borrower can use to reach an
agent of the covered person; and (4) the
location where the covered person’s
interest in the property securing the
loan is or may be recorded.

C. Statement of Objectives and Legal
Basis

The SUPPLEMENTARY INFORMATION
contains this information. The legal
basis for the interim final rule is in TILA
Sections 105(a), 105(f). 15 U.S.C.
1604(a), 1604(f). A more detailed
discussion of the Board’s rulemaking
authority is set forth in the
SUPPLEMENTARY INFORMATION.

D. Description of Small Entities to
Which the Interim Final Rule Would
Apply

The interim final rule would apply to
all persons that acquire more than one
existing mortgage loan in any 12-month
period, other than servicers that take
title solely as an administrative
convenience to enable them to service
the loans. The Board cannot identify
with certainty the number of small
entities that meet this definition. The
Board can estimate, however,
approximate numbers of small entities
that purchase mortgage loans, as
discussed below.

The Board can identify through data
from Reports of Condition and Income
(“call reports”) approximate numbers of
small depository institutions that would
be subject to the interim final rules if
they acquire more than one mortgage
loan in a 12-month period.
Approximately 16,345 depository
institutions in the United States filed
call report data in December of 2008, of
which approximately 11,907 had total
domestic assets of $175 million or less
and thus were considered small entities
for purposes of the Regulatory
Flexibility Act. Of 4231 banks, 565
thrifts and 7111 credit unions that filed
call report data and were considered
small entities, 4091 banks, 530 thrifts,
and 4797 credit unions, totaling 9418
institutions, extended mortgage credit.
For purposes of this analysis, thrifts
include savings banks, savings and loan
entities, co-operative banks and
industrial banks.

The Board cannot identify with
certainty the number of small non-
depository institutions because they do
not file call reports. Neither can the
Board determine with certainty how
many of the 11,907 institutions
identified above as small entities
acquired mortgage loans in 2008.
Although an estimated 9418 such
institutions extended mortgage credit,
the Board recognizes that not all entities
that extend mortgage credit also acquire
existing mortgage loans. Moreover, the
reverse is also true: there are entities
that acquire existing mortgage loans but
do not extend mortgage credit.

The Board has another source of
information, data obtained under the
Home Mortgage Disclosure Act (HMDA),
12 U.S.C. 2801 et seq.; 12 CFR part 203.
Based on loan purchases reported for
2008 under HMDA, the Board estimates
that 553 of the reporting institutions
engaged in more than one mortgage
acquisition. The 8388 lenders covered
by HMDA in 2008 accounted for the
majority, but not all, of the home
lending in the United States.

Accordingly, the 553 institutions that
reported loan purchases in 2008
probably do not represent all mortgage
acquirers; institutions must report loan
purchases only if they are required to
report under HMDA based on loan
originations and assets. Nevertheless,
the Board’s experience has been that the
HMDA data are reasonably
representative of the whole mortgage
market.

A total of 2,921,684 loan purchases
were reported under HMDA in 2008 by
entities reporting more than one
purchase (and thus subject to the
interim final rule). Of those loan
purchases, 2,773,918 were reported by
depository institutions. Of those
depository institution loan purchases,
2,122,288 (76.5%) were reported by
large depository institutions (assets
greater than $175 million), and 651,630
(23.5%) were reported by small
depository institutions (assets of $175
million or less). Of the 553 HMDA
reporters reporting more than one loan
purchase, 502 were depository
institutions. Of those 502 depository
institutions, 387 (77.1%) were large and
115 (22.9%) were small. Those 115
small depository institutions represent
just slightly less than one percent
(0.97%) of the 11,907 total small
institutions estimated above from call
report data.

A total of 147,766 loan purchases
were reported under HMDA by non-
depository institutions that reported
more than one loan purchase in 2008.
The Board cannot tell from the HMDA
data how many of those loan purchases
were reported by small entities. Neither
can the Board tell how many of the 51
non-depository institutions that
reported those loan purchases are small
entities. If the relative shares among
small and large non-depository
institutions do not differ significantly
from those among depository
institutions, however, the shares for
non-depository institutions can be
estimated. On that basis, the Board
estimates that 12 small non-depository
institutions reported 34,725 loan
purchases and that 39 large non-
depository institutions reported 113,041
loan purchases (estimates are rounded
to whole numbers).

Using the foregoing numbers from
2008 HMDA data for depository
institutions and the foregoing estimates
for non-depository institutions, the
Board estimates the following numbers
for all entities reporting under HMDA
combined: of the 2,921,684 loan
purchases reported by 553 entities
reporting more than one purchase,
2,235,329 (76.5%) were reported by 426
large entities (77%), and 686,355
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(23.5%) were reported by 127 small
entities (23%). Based on these estimates,
less than one-quarter of the institutions
reporting covered loan purchases under
HMDA were small entities, and less
than one-quarter of the covered loan
purchases reported were reported by
small entities.

The foregoing data are not complete
in many respects. Not all depository
institutions that file call reports are
reporters under HMDA, and not all
HMDA reporters file call reports.
Further, some unknown number of
entities purchase more than one
mortgage loan in any 12-month period
and yet file neither call reports nor
HMDA data; how many of those are
small entities also is unknown.
Nevertheless, if one assumes that the
existing data are reasonably
representative of the market as a whole,
they present an overall picture of
minimal economic impact on small
entities. For all these reasons, the Board
believes that the interim final rule will
not have a significant economic impact
on a substantial number of small
entities.

E. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

The compliance requirements of the
interim final rules are described in the
SUPPLEMENTARY INFORMATION. As
indicated above, the Board is adopting
a new disclosure rule requiring that
consumers receive notice when
ownership of their mortgage loan is
transferred. The Board is aware that
numerous covered persons are already
complying with these statutory
provisions, which became effective on
May 20, 2009. Therefore the additional
burden imposed by the Board’s rule
itself is likely to be minimal.
Furthermore, the information required
to be provided is easily obtainable by
the covered person. The covered person
must provide contact information for
itself and any agent (but is not required
to designate an agent), may use the
acquisition date in its own books and
records, and may generally describe the
location where the covered person’s
interest in the property securing the
mortgage loan is or may be recorded.
This information generally is already
required by the statute.

Based on informal surveys of industry
representatives and practices in effect,
the Board understands that entities are
likely to designate servicers as their
agents. Servicers already respond to
consumer requests on the behalf of
covered persons. Therefore, other than
providing the notice itself, covered
persons (including those who are small
entities) are not likely to incur

significant burden in responding to
consumer requests. Furthermore, the
Board has provided an exception to the
rule for mortgage owners who do not
hold the loan more than 30 days. The
Board believes that this exception
balances the needs of consumers for
information with the burdens on
industry of compliance and the
potential for confusion to consumers of
multiple disclosures.

F. Other Federal Rules

The Board has not identified other
rules that conflict with the rule. As
indicated previously, under RESPA and
HUD’s Regulation X, consumers must be
notified when the servicer of their
mortgage loan has changed. Therefore,
the disclosure of contact information for
the agent of the owner of the mortgage
loan, typically the servicer under
applicable agreements, is already
generally required by law. As a result of
existing requirements, servicers are
already subject to disclosure of their
contact information and are already
subject to calls regarding administration
of payment information.

G. Significant Alternatives to the Interim
Final Rule

As noted above, this interim final rule
implements the statutory requirements
of the 2009 Act that were effective on
May 20, 2009. The Board has
implemented these requirements to
minimize burden while retaining
benefits to consumers. The Board was
not required to issue rules but has
decided that rules are needed to clarify
who is subject to the requirements and
what information must be disclosed,
and to ensure that consumers receive
disclosures of ownership that are
consistent with legislative intent. The
Board welcomes comment on any
significant alternatives that would
minimize the impact of the interim final
rule on small entities.

The Board welcomes further
information and comment on any costs,
compliance requirements, or changes in
operating procedures arising from the
application of the interim final rule to
small businesses.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3506; 5 CFR part 1320 appendix A.1),
the Board reviewed the interim final
rule under the authority delegated to the
Board by the Office of Management and
Budget (OMB). The collection of
information that is required by this final
rule is found in 12 CFR 226.39. The
Board may not conduct or sponsor, and
an organization is not required to

respond to, this information collection
unless the information collection
displays a currently valid OMB control
number. The OMB control number is
7100-0199.

This information collection is
required to provide benefits for
consumers and is mandatory (15 U.S.C.
1601 et seq.). Since the Board does not
collect any information, no issue of
confidentiality arises. The respondents/
recordkeepers are persons or entities
that acquire legal title to more than one
mortgage loan in any 12-month period,
including for-profit financial
institutions and small businesses.

TILA and Regulation Z are intended
to ensure effective disclosure of the
costs and terms of credit to consumers.
For closed-end loans, such as mortgage
and installment loans, cost disclosures
are required to be provided prior to
consummation. Special disclosures are
required in connection with certain
products, such as reverse mortgages,
certain variable-rate loans, and certain
mortgages with rates and fees above
specified thresholds. To ease the burden
and cost of complying with Regulation
Z (particularly for small entities), the
Board provides model forms, which are
appended to the regulation. TILA and
Regulation Z also contain rules
concerning credit advertising. Creditors
are required to retain evidence of
compliance with Regulation Z for 24
months (12 CFR 226.25), but Regulation
Z does not specify the types of records
that must be retained.

Under the PRA, the Board accounts
for the paperwork burden associated
with Regulation Z for the state member
banks and other entities supervised by
the Board that engage in activities
covered by Regulation Z and, therefore,
are respondents under the PRA.
Appendix I of Regulation Z defines the
institutions supervised by the Federal
Reserve System as: state member banks,
branches and agencies of foreign banks
(other than federal branches, Federal
agencies, and insured state branches of
foreign banks), commercial lending
companies owned or controlled by
foreign banks, and organizations
operating under section 25 or 25A of the
Federal Reserve Act. Other Federal
agencies account for the paperwork
burden imposed on the entities for
which they have administrative
enforcement authority under TILA.

The current total annual burden to
comply with the provisions of
Regulation Z is estimated to be
1,011,311 hours for the 1,138
institutions supervised by the Federal
Reserve that are deemed to be
respondents for the purposes of the
PRA.
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As discussed in the preamble, the
Board is adopting a new disclosure rule
requiring that consumers receive notice
when ownership of their mortgage loan
is transferred. The new disclosure
requirement will impose a one-time
increase in the total annual burden
under Regulation Z for respondents
supervised by the Federal Reserve that
engage in mortgage acquisitions. The
Board estimates that 68 respondents 4
supervised by the Federal Reserve will
take, on average, 40 hours (one business
week) to update their systems, internal
procedure manuals, and provide
training for relevant staff to comply with
the new disclosure requirements in
§226.39. Accordingly, this revision is
estimated to result in a one-time
increase in the aggregate burden by
2,720 hours for these 68 respondents.

On a continuing basis, the Board
estimates that 68 respondents
supervised by the Federal Reserve
would take, on average, 8 hours 5 per
month to comply with the new
disclosure requirements, which would
increase the ongoing aggregate burden
by 6,528 hours annually for these
respondents. Accordingly, the Board
estimates that the new disclosure
requirement will increase the total
annual burden on a continuing basis for
respondents supervised by the Federal
Reserve from 1,011,311 to 1,017,839
hours (not including the one-time
increase of 2,720 hours to implement
the changes, as described above). This
total estimated burden increase
represents averages for all respondents
supervised by the Federal Reserve. The
Board expects that the amount of time
required to implement each of the
changes for a given institution may vary
based on the size and complexity of the
respondent.

The other federal financial institution
supervisory agencies (the Office of the
Comptroller of the Currency (OCC), the
Office of Thrift Supervision (OTS), the
Federal Deposit Insurance Corporation
(FDIC), and the National Credit Union
Administration (NCUA)) are responsible
for estimating and reporting to OMB the

4Based on loan purchases reported for 2008
under the Home Mortgage Disclosure Act (HMDA),
12 U.S.C. 2801 et seq., and Regulation C (12 CFR
part 203), the Board estimates that 58 of the 553
institutions engaged in such mortgage acquisitions
are supervised by the Federal Reserve. Based on
average Call Report data for the past four quarters,
approximately 95 institutions that do not report
under HMDA also would be subject to these new
disclosure requirements and 10 of these institutions
are supervised by the Federal Reserve.

5Because financial institutions are familiar with
the existing RESPA provisions which require
notification to consumers when the servicer of their
mortgage loan has changed, the Federal Reserve
believes that implementation of requirements in
§ 226.39 should not be overly burdensome.

total paperwork burden for the
domestically chartered commercial
banks, thrifts, and federal credit unions
and U.S. branches and agencies of
foreign banks for which they have
primary administrative enforcement
jurisdiction under TILA Section 108(a),
15 U.S.C. 1607(a). These agencies may,
but are not required to, use the Board’s
methodology for estimating burden.
Using the Board’s method, the total
current estimated annual burden for the
approximately 17,200 domestically
chartered commercial banks, thrifts, and
federal credit unions and U.S. branches
and agencies of foreign banks
supervised by the Board, OCC, OTS,
FDIC, and NCUA under TILA would be
approximately 17,765,525 hours. The
final rule will impose a one-time
increase in the estimated annual burden
for the estimated 638 institutions
thought to engage in mortgage
acquisitions by 25,520 hours. On a
continuing basis the annual burden
would increase by 61,248 hours. The
total annual burden is estimated to be
17,852,293 hours. The above estimates
represent an average across all
respondents and reflect variations
between institutions based on their size,
complexity, and practices.

The Board has a continuing interest in
public opinion on its collections of
information. At any time, comments
regarding the burden estimate or any
other aspect of this collection of
information, including suggestions for
enhancing the quality of information
collected and ways for reducing the
burden on respondent. Comments on
the collection of information may be
sent to: Secretary, Board of Governors of
the Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551;
and to the Office of Management and
Budget, Paperwork Reduction Project
(7100-0199), Washington, DC 20503.

List of Subjects in 12 CFR Part 226

Consumer protection, Federal Reserve
System, Mortgages, Reporting and
recordkeeping requirements, Truth in
lending.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 226
continues to read as follows:
Authority: 12 U.S.C. 3806; 15 U.S.C. 1604,

1637(c)(5), and 1639(1); Public Law 111-24
§2, 123 Stat. 1734.

Subpart E—Special Rules for Certain
Home Mortgage Transactions

m 2. Add anew § 226.39 to Subpart E of
Part 226 to read as follows:

§226.39 Mortgage transfer disclosures.

(a) Scope. The disclosure
requirements of this section apply to
any covered person except as otherwise
provided in this section. For purposes of
this section:

(1) A “covered person” means any
person, as defined in § 226.2(a)(22), that
becomes the owner of an existing
mortgage loan by acquiring legal title to
the debt obligation, whether through a
purchase, assignment, or other transfer,
and who acquires more than one
mortgage loan in any twelve-month
period. For purposes of this section, a
servicer of a mortgage loan shall not be
treated as the owner of the obligation if
the servicer holds title to the loan or it
is assigned to the servicer solely for the
administrative convenience of the
servicer in servicing the obligation.

(2) A “mortgage loan” means any
consumer credit transaction that is
secured by the principal dwelling of a
consumer.

(b) Disclosure required. Except as
provided in paragraph (c) of this
section, any person that becomes a
covered person as defined in this
section shall mail or deliver the
disclosures required by this section to
the consumer on or before the 30th
calendar day following the acquisition
date. If there is more than one covered
person, only one disclosure shall be
given and the covered persons shall
agree among themselves which covered
person shall comply with the
requirements that this section imposes
on any or all of them.

(1) Acquisition date. For purposes of
this section, the date that the covered
person acquired the mortgage loan shall
be the date of acquisition recognized in
the books and records of the acquiring
party.

(2) Multiple consumers. If there is
more than one consumer liable on the
obligation, a covered person may mail
or deliver the disclosures to any
consumer who is primarily liable.

(c) Exceptions. Notwithstanding
paragraph (b) of this section, a covered
person is not subject to the requirements
of this section with respect to a
particular mortgage loan if:

(1) The covered person sells or
otherwise transfers or assigns legal title
to the mortgage loan on or before the
30th calendar day following the date
that the covered person acquired the
mortgage loan; or
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(2) The mortgage loan is transferred to
the covered person in connection with
a repurchase agreement and the
transferor that is obligated to repurchase
the loan continues to recognize the loan
as an asset on its own books and
records. However, if the transferor does
not repurchase the mortgage loan, the
acquiring party must make the
disclosures required by § 226.39 within
30 days after the date that the
transaction is recognized as an
acquisition in its books and records.

(d) Content of required disclosures.
The disclosures required by this section
shall identify the loan that was acquired
or transferred and state the following:

(1) The identity, address, and
telephone number of the covered person
who owns the mortgage loan. If there is
more than one covered person, the
information required by this paragraph
shall be provided for each of them.

(2) The acquisition date recognized by
the covered person.

(3) How to reach an agent or party
having authority to act on behalf of the
covered person (or persons), which shall
identify a person (or persons)
authorized to receive legal notices on
behalf of the covered person and resolve
issues concerning the consumer’s
payments on the loan. However, no
information is required to be provided
under this paragraph if the consumer
can use the information provided under
paragraph (d)(1) of this section for these
purposes. If multiple persons are
identified under this paragraph, the
disclosure shall provide contact
information for each and indicate the
extent to which the authority of each
agent differs. For purposes of this
paragraph (d)(3), it is sufficient if the
covered person provides only a
telephone number provided that the
consumer can use the telephone number
to obtain the address for the agent or
other person identified.

(4) The location where transfer of
ownership of the debt to the covered
person is recorded. However, if the
transfer of ownership has not been
recorded in public records at the time
the disclosure is provided, the covered
person complies with this paragraph by
stating this fact.

(e) Optional disclosures. In addition
to the information required to be
disclosed under paragraph (d) of this
section, a covered person may, at its
option, provide any other information
regarding the transaction.

m 3. In Supplement I to Part 226, under
Subpart E, a new Section 226.39—
Mortgage Transfer Disclosures is added
to read as follows:

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.39—Mortgage transfer
disclosures.

39(a) Scope.

Paragraph 39(a)(1).

1. Covered persons. The disclosure
requirements of § 226.39 apply to any
“covered person” that becomes the legal
owner of an existing mortgage loan, whether
through a purchase, assignment, or other
transfer, regardless of whether the person
also meets the definition of a “creditor” in
Regulation Z. The fact that a person
purchases or acquires mortgage loans and
provides disclosures under § 226.39 does not
by itself make that person a “creditor” as
defined in the regulation.

2. Acquisition of legal title. To become a
“covered person” subject to § 226.39, a
person must become the owner of an existing
mortgage loan by acquiring legal title to the
debt obligation. The transfer of ownership of
a mortgage loan is subject to the disclosure
requirements of this section when the
acquiring party is a separate legal entity from
the transferor, even if the parties are affiliated
entities. Section 226.39 does not apply to
persons who acquire only a beneficial
interest in the loan or a security interest in
the loan. Section 226.39 also does not apply
to a party that assumes the credit risk
without acquiring legal title to the loan.
Thus, an investor that acquires mortgage-
backed securities, pass-through certificates,
or participation interests and does not
directly acquire legal title in the underlying
mortgage loans is not covered by this section.

3. Loan servicers. Pursuant to TILA Section
131(f)(2), the servicer of a mortgage loan is
not treated as the owner of the obligation for
purposes of § 226.39 if the servicer holds title
to the loan as a result of the assignment of
the obligation to the servicer solely for the
administrative convenience of the servicer in
servicing the obligation.

4. Mergers, corporate acquisitions, or
reorganizations. Disclosures are required
under § 226.39 when, as a result of a merger,
corporate acquisition, or reorganization the
ownership of a mortgage loan is transferred
to a different legal entity.

Paragraph 39(a)(2).

1. Mortgage transactions covered. Section
226.39 applies to any consumer credit
transaction secured by the principal dwelling
of a consumer, which includes closed-end
mortgage loans as well as home equity lines
of credit.

39(b) Disclosure required.

1. Generally. A covered person must mail
or deliver the disclosures required by
§226.39 on or before the 30th calendar day
following the date that the covered person
acquired the loan, unless the exception in
§226.39(c) applies. For example, if a covered
person acquires a mortgage loan on March 1,
the required disclosure must be mailed or

delivered on or before March 31. For
purposes of this requirement, the date that
the covered person acquires the loan is the
acquisition date recognized in its books and
records.

2. Disclosure provided on behalf of
multiple entities. A mortgage loan may be
acquired by a covered person and
subsequently transferred to an affiliate or
other entity that is also a covered person
required to provide disclosures under
§226.39. In such cases, a single disclosure
may be provided on behalf of both entities
instead of providing two separate
disclosures, as long as the disclosure satisfies
the timing and content requirements
applicable to both entities. For example, if a
covered person acquires a loan on August 31
with the knowledge that it will assign the
loan to another entity on October 15, the
covered person could mail a single disclosure
on or before September 30 which provides
the required information for both entities and
indicates when the subsequent transfer is
expected to occur. Even though one person
delegates responsibility for the disclosures to
another covered person, each has a duty to
ensure that disclosures related to its
acquisition are accurate and provided in a
timely manner.

39(c) Exceptions.

Paragraph 39(c)(1).

1. Example. If a mortgage loan is originated
on February 22nd and the original creditor
sells the loan on March 1 to a covered
person, under the exception in § 226.39(c)
the covered person would not be required to
provide disclosures under § 226.39 if the loan
is sold or otherwise transferred or assigned
to another party on or before March 31.

Paragraph 39(c)(2).

1. Repurchase agreements. The original
creditor or owner of the mortgage loan might
sell or transfer legal title to the loan to secure
short-term business financing under an
agreement where the original creditor or
owner is also obligated to repurchase the
loan within a brief period, typically a month
or less. If the original creditor or owner does
not recognize such transactions as a sale of
the loan on its own books and records for
accounting purposes, the transfer of the loan
in connection with such a repurchase
agreement is not covered by § 226.39 and the
acquiring party is not required to provide
disclosures. However, if the transferor does
not repurchase the mortgage loan, the
acquiring party must make the disclosures
required by § 226.39 within 30 days after the
date that the transaction is recognized as an
acquisition in its books and records.

39(d) Content of required disclosures.

1. Identifying the loan. The disclosures
required by this section should identify the
loan that was acquired or transferred. The
covered person has flexibility in determining
what information to provide for this purpose.
For example, the covered person may
identify the loan by stating the address of the
mortgaged property along with the account
number or other identification number
previously known to the consumer, which
may appear in a truncated format.
Alternatively, the covered person might
identify the loan by specifying the date on
which the credit was extended and the
original amount of the loan or credit line.
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Paragraph 39(d)(1).

1. Identification of covered person. Section
226.39(d)(1) requires acquiring parties to
provide their name, address, and telephone
number. The party identified must be the
covered person who owns the mortgage loan,
regardless of whether another party has been
appointed to service the loan or otherwise
serve as the covered person’s agent. In
addition to providing a postal address and a
telephone number, the covered person may,
at its option, provide an address for receiving
electronic mail or an internet web site
address but is not required to do so.

Paragraph 39(d)(3).

1. Identifying agents. Under § 226.39(d)(3),
the covered person must provide contact
information for the agent or other party
having authority to act on behalf of the
covered person and who is authorized to
receive legal notices on behalf of the covered
person and resolve issues concerning the
consumer’s payments on the loan. Section
226.39(d)(3) does not require that a covered
person designate an agent or other party, but
if the consumer cannot use the covered
person’s contact information for these
purposes the disclosure must provide contact
information for an agent or other party that
can address these matters. If multiple agents
are listed on the disclosure, the disclosure
shall state the extent to which the authority
of each agent differs by indicating if only one
of the agents is authorized to receive legal
notices, or only one of the agents is
authorized to resolve issues concerning
payments. For purposes of § 226.39(d)(3), it
is sufficient to provide a telephone number
as the contact information provided that
consumers can use the telephone number to
obtain the mailing address for the agent or
other person identified.

2. Other contact information. The covered
person may also provide an agent’s electronic
mail address or internet web site address but
is not required to do so.

Paragraph 39(d)(4).

1. Recording location. Section 226.39(d)(4)
requires disclosure of the location where
transfer of ownership of the debt to the
covered person is recorded. If the transfer of
ownership has not been recorded in public
records at the time the disclosure is
provided, the covered person complies with
§226.39(d)(4) by stating this fact. Whether or
not the transfer has been recorded at the time
the disclosure is made, the disclosure may
state that the transfer “is or may be recorded”
at the specified location.

2. Postal address not required. In
disclosing the location where the transfer of
ownership is recorded, the covered person is
not required to provide a postal address for
the governmental office where the covered
person’s ownership interest is recorded. The
covered person also is not required to
provide the name of the county or
jurisdiction where the property is located.
For example, it would be sufficient to
disclose that the transaction is or may be
recorded in the office of public land records
or the recorder of deeds office “for the county
or local jurisdiction where the property is
located.”

39(e) Optional disclosures.

1. Generally. Section 226.39(e) provides
that covered persons may, at their option,

include additional information about the
mortgage transaction that they consider
relevant or helpful to consumers. For
example, the covered person may choose to
inform consumers that the location where
they should send mortgage payments has not
changed.

By order of the Board of Governors of the
Federal Reserve System, November 13, 2009.
Jennifer J. Johnson,

Secretary of the Board.
[FR Doc. E9-27742 Filed 11-19-09; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 358

[Docket No. RM07-1-002; Order No. 717—-
B]

Standards of Conduct for
Transmission Providers; Order on
Rehearing and Clarification

Issued November 16, 2009.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order on rehearing and
clarification.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
issued Order No. 717—A to make even
clearer the Standards of Conduct as
implemented by Order No. 717. This
order addresses requests for rehearing
and clarification concerning paragraph
80 of Order No. 717—A and whether an
employee who is not making business
decisions about contract non-price
terms and conditions is considered a
“marketing function employee.”
DATES: Effective Date: This rule will
become effective November 23, 2009.
FOR FURTHER INFORMATION CONTACT:
Leonard Tao, Office of the General
Counsel—Energy Markets, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
(202) 502-8214.

SUPPLEMENTARY INFORMATION:

129 FERC {61,123

Before Commissioners: Jon Wellinghoff,
Chairman; Suedeen G. Kelly, Marc Spitzer,
and Philip D. Moeller.

I. Introduction

1. On October 16, 2008, the
Commission issued Order No. 717
amending the Standards of Conduct for
Transmission Providers (the Standards
of Conduct or the Standards) to make
them clearer and to refocus the rules on
the areas where there is the greatest

potential for abuse.? On October 15,
2009, the Commission issued Order No.
717—-A to address requests for rehearing
and clarification of Order No. 717,
largely affirming the reforms adopted in
Order No. 717.2 In this order, the
Commission grants limited rehearing
and clarification to address certain
specific matters petitioners raised
regarding one of the Commission’s
determinations in Order No. 717-A.

II. Discussion

Independent Functioning Rule:
Marketing Function Employees

2. In paragraph 80 of Order No. 717—
A, the Commission stated the following:

The Commission clarifies that an employee
in the legal, finance or regulatory division of
a jurisdictional entity, whose intermittent
day-to-day duties include the drafting and
redrafting of non-price terms and conditions
of, or exemptions to, umbrella agreements is
a “marketing function employee.”
“Marketing functions” are not limited to only
price terms and conditions of a contract,
because non-price terms and conditions of a
contract could contain information that an
affiliate could use to its advantage. For
example, delivery or hub locations in a
contract are non-price terms that could be
used to favor an affiliate. In addition,
negotiated terms and conditions could affect
the substantive rights of the parties. For this
reason, we decline to make a generic finding
to limit “marketing functions” to only price
terms and conditions, but will consider
waiver requests concerning an employee
whose intermittent duties involve drafting
non-price terms and conditions.3

Requests for Rehearing and Clarification

3. Several parties have requested
expedited clarification regarding
paragraph 80 of Order No. 717—-A.4
Specifically, EEI and Western Utilities
request that the Commission clarify that
legal, finance, and regulatory personnel
can be shared between an entity’s
transmission and marketing function
units.® Similarly, Otter Tail and Central
Vermont seek clarification that lawyers,
finance, and regulatory personnel may
continue to provide support to

1 Standards of Conduct for Transmission
Providers, Order No. 717, 73 FR 63796 (Oct. 27,
2008), FERC Stats. & Regs. 131,280 (2008) (“Order
No. 7177).

2 Standards of Conduct for Transmission
Providers, Order No. 717—-A, 74 FR 54463 (Oct. 22,
2009), FERC Stats. & Regs. 131,297 (2009) (“Order
No. 717-A").

3Order No. 717-A at P 80.

4Edison Electric Institute (EEI) Oct. 30, 2009
Request for Clarification at 7; The Western Utilities
Compliance Group (Western Utilities) Nov. 2, 2009
Request for Clarification at 6; Otter Tail Power
Company (Otter Tail) Nov. 10, 2009 Request for
Clarification at 1; Central Vermont Public Service
Corporation (Central Vermont) Nov. 12, 2009
Request for Clarification at 1.

5EEI at 7; Western Utilities at 6.
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marketing function employees,
including drafting and redrafting
contract non-price terms, without being
classified as marketing function
employees.®

4. EEI also requests clarification that
paragraph 80 in Order No. 717—-A was
“intended to convey that making
business decisions about non-price
terms and conditions can be a marketing
function if the other ‘marketing
function’ criteria are met.” 7

5. If the Commission does not grant
these requested clarifications prior to
Order No. 717-A taking effect, EEI,
Western Utilities, Otter Tail, and Central
Vermont request that the Commission
change the effective date of paragraph
80 until 90 days after the Commission
issues an order addressing the merits of
the issue.

Commission Determination

6. The Commission clarifies that the
language in paragraph 80 of Order No.
717—A was overly broad. The
Commission further clarifies that we
intended to state in paragraph 80 of
Order No. 717-A that an employee
making business decisions about non-
price terms and conditions can be
considered a ‘““marketing function
employee” because that employee is
actively and personally engaged in
marketing functions. However, an
employee who simply drafts or redrafts
a contract, including non-price terms
and conditions, without making
business decisions is not a “marketing
function employee.” In making our
findings in paragraph 80 in Order No.
717—A, the Commission did not intend
to depart from the finding in paragraph
131 in Order No. 717 that employees are
not subject to the Independent
Functioning Rule if they do not perform
transmission functions or marketing
functions or to depart from the
following examples in P 131:

[T]f an attorney is rendering legal advice, he
may consult with both transmission function
employees and marketing function
employees. Likewise, a risk management
employee may develop risk guidelines for
both transmission function employees and
marketing function employees. And
regulatory personnel may present before
regulatory bodies filings that cover both
transmission and marketing issues. Of
course, all such employees would remain
subject to the No Conduit Rule, and are
prohibited from transmitting transmission
function information to marketing function
employees.8

7. In light of the above clarification to
paragraph 80 of Order No. 717-A, we

6 Otter Tail at 1; Central Vermont at 1.
7 EEI at 7-8.
8(0rder No. 717 at P 131.

will deny the petitioners’ request to
extend the compliance date with respect
to paragraph 80.

III. Document Availability

8. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

9. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

10. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

IV. Effective Date

11. Changes to Order No. 717-A
adopted in this order on rehearing and
clarification are effective November 23,
2009.

By the Commission.

Kimberly D. Bose,

Secretary.

[FR Doc. E9—-27875 Filed 11-19-09; 8:45 am]
BILLING CODE 6717-01-P

DELAWARE RIVER BASIN
COMMISSION

18 CFR Part 410

Amendments to the Water Code and
Comprehensive Plan To Implement a
Revised Water Audit Approach To
Identify and Control Water Loss

AGENCY: Delaware River Basin
Commission.
ACTION: Final rule.

SUMMARY: By Resolution No. 2009-01 on
March 11, 2009, the Delaware River
Basin Commission (‘““Commission” or
“DRBC”) approved amendments to its
Water Code and Comprehensive Plan to

implement an updated water audit
approach to identify and control water
loss in the Basin.

DATES: Effective Date: November 20,
2009. The incorporation by reference of
the publications listed in this rule is
approved by the Director of the Federal
Register as of November 20, 2009.

Applicability Date: Commencing
January 1, 2012, the owners of water
supply systems serving the public with
sources or service areas located in the
Delaware River Basin must implement
an annual calendar year water audit
program conforming to the IWVA/AWWA
Water Audit Methodology and
corresponding AWWA guidance.
Commencing January 1, 2013, reported
“non-revenue water”’ must be computed
in accordance with the new
methodology and guidance.

FOR FURTHER INFORMATION CONTACT:
Pamela M. Bush, Commission Secretary
and Assistant General Counsel by
phoning 609-883-9500 Ext. 203, or by
e-mail to Pamela.Bush@drbc.state.nj.us.
SUPPLEMENTARY INFORMATION: The
Delaware River Basin Commission
(“Commission” or “DRBC”) is a federal-
state regional agency charged with
managing the water resources of the
Delaware River Basin without regard to
political boundaries. Its members are
the governors of the four basin states—
Delaware, New Jersey, New York, and
Pennsylvania—and the North Atlantic
Division Commander of the U.S. Army
Corps of Engineers, representing the
federal government.

Notice of the proposed amendments
appeared in the Federal Register (73 FR
44945) on August 1, 2008 as well as in
the Delaware Register of Regulations on
September 1, 2008 (12 DE Reg. 275-278
(09/01/2008)), the New Jersey Register
(40 N.J.R. 4499) on August 4, 2008, the
New York State Register (page 2) on
August 20, 2008 and the Pennsylvania
Bulletin (38 Pa. B. 4373) on August 9,
2008.

The amendments to the
Comprehensive Plan and Article 2 of the
Water Code finalized by the
Commission on March 11, 2009 phase
in a program requiring water purveyors
to perform a water audit and report their
findings in accordance with a new audit
structure established by the American
Water Works Association (AWWA) and
the International Water Association
(IWA). Effective January 1, 2012, the
owners of water supply systems serving
the public with sources or service areas
located in the Delaware River Basin
must implement an annual calendar
year water audit program conforming to
the IWA/AWWA Water Audit
Methodology and corresponding
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AWWA guidance. Commencing January
1, 2013, reported “non-revenue water”
must be computed in accordance with
the new methodology and guidance.
During the period between the effective
date of the rule and ending December
31, 2011 (hereinafter, ‘““phase-in
period”’) water purveyors are
encouraged to implement the new
methodology and guidance on a
voluntary basis.

The Commission has determined that
the new water audit methodology
provides a rational approach that will
facilitate more consistent tracking and
reporting than the current approach
allows. It will help water managers and
regulators, including the Commission,
state agencies, and utility managers,
target their efforts to improve water
supply efficiency, thereby reducing
water withdrawals. Improving water
accountability will contribute to
achieving objective 1.3.C of the Water
Resources Plan for the Delaware River
Basin (DRBC 2004), which calls for
ensuring maximum feasible efficiency of
water use across all sectors.

The Commission conducted an
informational meeting on the proposed
amendments on September 10, 2008 and
a public hearing on September 25, 2008,
both in West Trenton, New Jersey.
Written comment on the proposed
amendments was accepted through
October 3, 2008. The Commission
received one written submission and no
oral testimony on the proposed
amendment. The agency made revisions
to the proposed rule on its own
initiative for clarification. A comment
and response document summarizing
the comments on the proposed rule and
setting forth the Commission’s
responses and revisions in detail was
approved by the Commission
simultaneously with adoption of the
final rule.

The final form of the rule differs from
the proposed rule in the following
respects: For purposes of clarity, a
definition of “non-revenue water”
consistent with the AWWA definition
was added to Section 2.1.6.A. of the
rule. The definition of “‘unaccounted-for
water” in the same section was
amended to include a definition of
“‘unaccounted-for water percent.” This
change was made because the
computation must return a percentage
value so that it can be measured against
the performance target of less than 15%
unaccounted-for water.

The Commission also added language
to establish that until use of the IWA/
AWWA Water Audit methodology
becomes mandatory on January 1, 2012,
DRBC’s regulatory standards for leak
detection and repair (i.e., measurement

and control of unaccounted-for-water),
set forth in Section 2.1.6 of the Water
Code, shall remain in force. System
operators who voluntarily submit audits
in a form consistent with the new
methodology during the phase-in period
are advised in the Commission’s
comment and response document that
non-revenue water volume expressed as
a percentage of input volume will be
treated as the equivalent of
unaccounted-for-water, the measure
applicable under the existing rule. The
comment and response document
explains that once the Water Audit
method is introduced throughout the
Delaware Basin and a body of data is
available for analysis, a more
meaningful measure of system
performance will be established.

DRBC Resolution No. 2009-1 and a
copy of the comment and response
document are both available on the
DRBC Web site, http://www.drbc.net.
Resolution No. 2009-1 incorporates
Article 2 of the Water Code, showing the
amendments as proposed in August
2008 and as finally approved by the
Commission on March 11, 2009. Copies
of Resolution No. 2009-1 and the Water
Code may be obtained from the
Commission’s Secretary and Assistant
General Counsel at the telephone
number and e-mail address listed above.
A charge for printing and mailing may
apply.

List of Subjects in 18 CFR Part 410

Incorporation by reference, Water
audit, Water pollution control, water
reservoirs, Water supply, Watersheds.

m For the reasons set forth in the
preamble, the Delaware River Basin
Commission amends part 410 of title 18
of the Code of Federal Regulations as
follows:

PART 410—BASIN REGULATIONS;
WATER CODE AND ADMINISTRATIVE
MANUAL—PART Ill WATER QUALITY
REGULATIONS

m 1. The authority citation for part 410
continues to read:

Authority: Delaware River Basin Compact,
75 Stat. 688.

m 2. Revise the first sentence of
paragraph (c) of §410.1 to read as
follows:

§410.1 Basin regulations—Water Code
and Administrative Manual—Part Ill Water
Quality Regulations.

* * * * *

(c) Work, services, activities and
facilities affecting the conservation,
utilization, control, development or
management of water resources within
the Delaware River Basin are subject to

regulations contained within the
Delaware River Basin Water Code with
Amendments Through March 11, 2009,
Printed: November 12, 2009, and the
Administrative Manual—Part III Water
Quality Regulations with Amendments
Through July 16, 2008, Printed:
September 12, 2008. * * *

* * * * *

Dated: November 12, 2009.
Pamela M. Bush,
Secretary and Assistant General Counsel.
[FR Doc. E9-27645 Filed 11-19-09; 8:45 am]|
BILLING CODE 6360-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520
[Docket No. FDA-2009—-N-0665]

Oral Dosage Form New Animal Drugs;
Sulfadimethoxine

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original abbreviated new
animal drug application (ANADA) filed
by First Priority, Inc. The ANADA
provides for use of Sulfadimethoxine
Soluble Powder in medicated drinking
water of cattle, chickens, and turkeys for
the treatment of various bacterial
infections.

DATES: This rule is effective November
20, 2009.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276-8197, e-
mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: First
Priority, Inc., 1590 Todd Farm Dr.,
Elgin, IL 60123, filed ANADA 200-443
for use of Sulfadimethoxine Soluble
Powder in medicated drinking water of
cattle, chickens, and turkeys for the
treatment of various bacterial infections.
First Priority, Inc.’s Sulfadimethoxine
Soluble Powder is approved as a generic
copy of ALBON (sulfadimethoxine)
Soluble Powder, sponsored by Pfizer,
Inc., under NADA 46-285. The ANADA
is approved as of October 28, 2009, and
21 CFR 520.2220a are amended to
reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
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20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-3808.

List of Subjects in 21 CFR Part 520

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.2220a [Amended]

m 2.In §520.2220a, in paragraph (a)(2),

add in numerical sequence “058829”.
Dated: November 16, 2009.

Bernadette Dunham,

Director, Center for Veterinary Medicine.

FR Doc. E9-27885 Filed 11-19-09; 8:45 am]

BILLING CODE 4160-01-S

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR 2550

RIN 1210-AB13

Investment Advice—Participants and
Beneficiaries

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Withdrawal of final rule.

SUMMARY: This document withdraws
final rules under the Employee

Retirement Income Security Act, and
parallel provisions of the Internal
Revenue Code of 1986, relating to the
provision of investment advice to
participants and beneficiaries in
individual account plans, such as 401(k)
plans, and beneficiaries of individual
retirement accounts (and certain similar
plans). Final rules were published in the
Federal Register on January 21, 2009
(74 FR 3822). The effective and
applicability dates of the final rules had
been deferred until May 17, 2010, in
order to permit a review of policy and
legal issues raised with respect to the
rules. As discussed in this Notice, the
Department has determined to withdraw
the final rules. The Department also
intends to soon propose a revised rule
limited to the application of the
statutory exemption relating to
investment advice.

DATES: Effective January 19, 2010, the
final rule published January 21, 2009
amending 29 CFR Part 2550 (74 FR
3822), for which the effective and
applicability date was delayed on March
20, 2009 (74 FR 11847), May 22, 2009
(74 FR 23951) and November 17, 2009
(74 FR 59092), is withdrawn.

FOR FURTHER INFORMATION CONTACT: Fred
Wong, Office of Regulations and
Interpretations, Employee Benefits
Security Administration (EBSA), (202)
693—-8500. This is not a toll-free number.
SUPPLEMENTARY INFORMATION:

A. Background

On January 21, 2009, the Department
of Labor published final rules on the
provision of investment advice to
participants and beneficiaries of
participant-directed individual account
plans and to beneficiaries of individual
retirement accounts and certain similar
plans (IRAs) (74 FR 3822). The rules
implement a statutory prohibited
transaction exemption under ERISA
Section 408(b)(14) and Sec. 408(g), and
under section 4975 of the Internal
Revenue Code of 1986 (Code),! and also
contain an administrative class
exemption granting additional relief. As
published, these rules were to be
effective on March 23, 2009. On
February 4, 2009, the Department
published in the Federal Register (74
FR 6007) an invitation for public
comment on a proposed 60-day
extension for the effective dates of the
final rules until May 22, 2009, and a
proposed conforming amendment to the
applicability date of Section 2550.408g—
1, in order to afford the Agency the
opportunity to review legal and policy

1These provisions were added to ERISA and the
Code by the Pension Protection Act of 2006 (PPA),
Public Law 109-280, 120 Stat. 780 (Aug. 17, 2006).

issues relating to the final rules. The
Department also invited public
comments on the provisions of those
rules and on the merits of rescinding,
modifying or retaining the rules. In
response to this invitation, the
Department received 28 comment
letters.2 On March 20, 2009, the
Department adopted the 60-day
extension of the final rule’s effective
and applicability date. (See 74 FR
11847). In order to afford the
Department additional time to consider
the issues raised by commenters, the
effective and applicability dates were
further delayed until November 18,
2009 (74 FR 23951), and then until May
17, 2010.

B. Comments Received

A number of the commenters
expressed the view that the final rule
raises significant issues of law and
policy, and should be withdrawn.
Several of these commenters argued that
the class exemption contained in the
final rule permits financial interests that
would cause a fiduciary adviser, and
individuals providing investment
advice on behalf of a fiduciary adviser,
to have conflicts of interest, but does not
contain conditions that would
adequately mitigate such conflicts. They
asserted that investment advice
provided under the class exemption
therefore might be tainted by the
fiduciary adviser’s conflicts. Other
commenters expressed concerns about
those provisions of the rule relating to
the “fee-leveling” requirement under
the statutory exemption. In particular,
some opined that the Department’s
interpretation of the statutory
exemption’s fee-leveling requirement is
incorrect for permitting the receipt of
varying fees by an affiliate of a fiduciary
adviser. As a result, they argued, a
fiduciary adviser under such a fee-
leveling arrangement has a conflict of
interest, and the final rule does not
adequately protect against investment
advice that is influenced by the
financial interests of the fiduciary
adviser’s affiliates. Commenters who
advocated retention of the final rule
argued that it contains strong safeguards
that would protect the interests of plan
participants and beneficiaries.

C. Analysis and Determination

As documented in the Department’s
regulatory impact analysis (RIA) of the
January 2009 final regulation and class
exemption, defined contribution (DC)
plan participants and IRA beneficiaries

2These comments are available on the
Department’s Web site at: http://www.dol.gov/ebsa/
regs/cmt-investmentadvicefinalrule.html.
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often make costly investment errors.
Those who receive and follow quality
investment advice can reduce such
errors and thereby reap substantial
financial benefit. The Department
estimated that the PPA statutory
exemption as implemented by the final
regulation, together with the final class
exemption, would extend investment
advice to 21 million previously
unadvised participants and
beneficiaries, generating $13 billion in
annual financial benefits at a cost of $5
billion, for a net annual financial benefit
of $8 billion.

In arriving at its estimates, the
Department assumed that on average
participants and beneficiaries who are
advised make investment errors at one-
half the rate of those who are not. The
Department further assumed that
different types of investment advice
arrangements on average would be
equally effective: Arrangements
operating without need for exemptive
relief, those operating pursuant to the
PPA, and those operating pursuant to
the class exemption all would reduce
investment errors by one-half on
average.

The Department’s assumptions
regarding the effectiveness of different
advice arrangements were subject to
uncertainty, particularly as applied to
its assessment of the final class
exemption’s effects. In the preamble to
the January 2009 final regulation and
class exemption the Department noted
evidence that conflicts of interest, such
as those that might be attendant to
advice arrangements operating pursuant
to the class exemption, can sometimes
taint advice. Conflicted advisers
pursuing their own interests, and the
investment managers who compensate
them, may profit at the expense of
participants and beneficiaries. The
conditions attached to the class
exemption were intended to ensure that
advisers operating pursuant to the class
exemption would honor the interests of
participants and beneficiaries.

As discussed earlier, a number of
commenters raised legal and policy
issues concerning the exemption and, in
particular, questioned the adequacy of
the final class exemption’s conditions to
mitigate the potential for investment
adviser self-dealing. The Department
believes that the questions raised in
these comments are sufficient to cast
doubt on the conditions’ adequacy to
mitigate advisers’ conflicts. If conflicts
are not mitigated advice might be
tainted. Therefore the Department has
set aside its previous assumption that
participants and beneficiaries who
follow advice delivered pursuant to the
final class exemption will commit

investment errors at one-half the rate of
those who are unadvised, together with
its previous conclusion that the final
class exemption’s benefits justify its
cost. Instead the Department believes
that doubts as to whether the final class
exemption’s conditions are adequate to
mitigate conflicts justify withdrawal of
the final class exemption. Accordingly,
the Department is withdrawing the
January 2009 final rule. With regard to
the statutory prohibited transaction
exemption under ERISA Section
408(b)(14) and Section 408(g), and Code
Section 4975, in order to address the
absence of regulatory guidance that
results from withdrawal of the January
2009 final rule, the Department intends
to propose regulations that, upon
adoption, implement those provisions.
Work is currently being completed on
those proposed regulations, and the
Department anticipates that they will be
published in the Federal Register
shortly.

For the reasons set forth above, the
publication on January 21, 2009 (74 FR
3822), of the final rule amending 29 CFR
Part 2550, for which the effective and
applicability date was delayed on March
20, 2009 (74 FR 11847), May 22, 2009
(74 FR 23951) and November 17, 2009,
is withdrawn.

Signed at Washington, DC, this 16th day of
November 2009.

Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. E9—27889 Filed 11-19-09; 8:45 am]
BILLING CODE 4510-29-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2009-0946]

RIN 1625-AA00

Safety Zones; Blasting and Dredging
Operations and Movement of

Explosives, Columbia River, Portland
to St. Helens, OR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing two temporary safety zones
on the Columbia River to help ensure
the safety of the maritime public during
blasting and dredging operations taking
place near St. Helens, Oregon as well as
the movement of explosives for those
operations from Portland, Oregon to the

work site. The first temporary safety
zone is a fixed zone around the area
where the blasting and dredging
operations will be taking place near St.
Helens, Oregon. The second temporary
safety zone is a moving zone around the
barge KRS 200-6 at any time that it has
explosives onboard.
DATES: This rule is effective from 12:01
a.m. on November 20, 2009 through
11:59 p.m. on February 28, 2010.

The safety zone has been enforced
with actual notice since October 30,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2009—
0946 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0946 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail MST1 Jaime Sayers,
Waterways Management Division, U.S.
Coast Guard Sector Portland; telephone
503-240-9319, e-mail
Jaime.A.Sayers@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
because the publishing of an NPRM
would be impracticable and contrary to
public interest since immediate action is
needed to ensure the public’s safety
during blasting and dredging operations.
Delaying the implementation of the
safety zone would subject the public to
the hazards associated with blasting and
dredging operations and the movement
of explosives for those operations. The
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danger posed by the large volume of
marine traffic on the Columbia River
makes safety zone regulations necessary
to provide for the safety of construction
support vessels, spectator craft and
other vessels transiting the event area.
For the safety concerns noted, it is in
the public interest to have these
regulations in effect during blasting and
dredging operations. The Coast Guard
will issue broadcast notice to mariners
to advise vessel operators of
navigational restrictions. On-scene
Coast Guard and local law enforcement
vessels will also provide actual notice to
mariners.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register because to do otherwise would
be contrary to the public interest of
ensuring public safety during blasting
and dredging operations, and immediate
action is necessary to prevent possible
loss of life and property.

Background and Purpose

As part of the Columbia River
Deepening (Channel Improvement)
Project, the Army Corps of Engineers
must blast and dredge on portions of the
Columbia River near St. Helens, Oregon.
Due to the inherent dangers associated
with blasting and dredging operations, a
safety zone is necessary to help ensure
the safety of the maritime public
operating near the work site. The
potential explosive arc for the work site
of this project has been calculated to be
approximately 832 feet.

The blasting and dredging operations
also require the movement of explosives
via barge from Portland, Oregon to the
work site. Due to the inherent dangers
associated with the movement of
explosives, a safety zone is necessary to
help ensure the safety of the maritime
public operating near the barge when
explosives are on board.

The project is also required to comply
with applicable state laws.

Discussion of Rule

The Coast Guard is establishing two
temporary safety zones. The first
temporary safety zone applies to the
navigable waters within a radius of 1500
feet centering on the Army Corps of
Engineers Columbia River Deepening
(Channel Improvement) Project work
site near St. Helens, Oregon located on
the Columbia River from Duck Club
Light 6 across to Bachelor Island
downstream to the point of Austin Point
and across to Warrior Point, at
45°50°31.2” N/122°46'51.6” W;
45°50'31.2” N/122°46’51.6” W;
45°49’37.2” N/122°47'16.79” W;

45°49°47.9” N/122°47°42.00” W;
45°50'56.4” N/122°4716.79” W (NAD
83). The second temporary safety zone
applies to the navigable waters with a
radius of 500 feet centering on the barge
KRS 200-6 at any time that it has
explosives onboard. Notice of the
second safety zone will be issued via a
Safety Marine Information Broadcast
(SMIB) broadcast over Channel 16 and
by actual notice on-site. Vessels will be
able to transit the work site and/or barge
safety zones with permission from the
Captain of the Port, Portland or his
designated representative. The Captain
of the Port can be contacted at telephone
number (503) 240-9310, or by radio on
VHF Marine Band Radio, channel 16.
The safety zones will be in effect from
12:01 a.m. on October 28, 2009 through
11:59 p.m. on February 28, 2010.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard has made this
determination based primarily on the
fact that maritime traffic will be allowed
to transit the safety zones with
permission from the Captain of the Port,
Portland so there should be little to no
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
The following entities may be affected
by this rule, some of which may be
small entities: The owners and operators
of vessels intending to operate, transit,
or anchor in a portion of the Columbia

River from 12:01 a.m. on October 28,
2009 through 11:59 p.m. on February
28, 2010. The safety zones will not have
a significant impact on a substantial
number of small entities for the
following reasons. Maritime traffic will
be allowed to transit the safety zones
with permission from the Captain of the
Port, Portland or his designated
representative, and the Coast Guard will
make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
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Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of

Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves regulations establishing safety
zones. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Public
Law 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. §165.T13-114 is added to read as
follows:

§165.T13-114 Safety Zones; Blasting and
Dredging Operations and Movement of
Explosives, Columbia River, Portland to St.
Helens, OR

(a) Location. The following areas are
safety zones: (1) All waters of the
Columbia River from Duck Club Light 6

across to Bachelor Island downstream to
the point of Austin Point and across to
Warrior Point at 45°5031.2” N/
122°46'51.6” W; 45°50731.2” N/
122°46'51.6” W; 45°49737.2” N/
122°47°16.79” W; 45°49°47.9” N/
122°47°42.00” W; 45°50'56.4” N/
122°4716.79” W (NAD 83). (2) All
waters encompassed within a circle
with a radius of 500 feet centered on the
barge KRS 200-6 at any time that it has
explosives onboard.

(b) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port (COTP) Portland in the
enforcement of the safety zone.

(c) Regulations. In accordance with
the general regulations in 33 CFR Part
165, Subpart C, no person may enter or
remain in the safety zones established in
paragraph (a) or bring, cause to be
brought, or allow to remain in the safety
zones established in paragraph (a) of
this section any vehicle, vessel, or object
unless authorized by the Captain of the
Port, Portland or his designated
representative.

(d) Enforcement Period. The safety
zones established in paragraph (a) or
this section are applicable from 12:01
a.m. on October 28, 2009 through 11:59
p.m. on February 28, 2010.

Dated: October 30, 2009.
F.G. Myer,

Captain, U.S. Coast Guard, Captain of the
Port, Portland.

[FR Doc. E9-27725 Filed 11-19-09; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7

RIN 1024-AD73

Special Regulations; Areas of the
National Park System

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule governs winter
visitation and certain recreational use in
Yellowstone National Park for the 2009—
2010 and 2010-2011 seasons. This final
rule is issued to implement the Finding
of No Significant Impact (FONSI) for the
2008 Winter Use Plans Environmental
Assessment (2008 EA) approved
October 15, 2009, and will provide
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visitors a range of winter recreation
opportunities that are appropriate to the
national park setting and do not
unacceptably impact or impair park
resources or values. The rule requires
that most recreational snowmobiles
operating in the park meet certain NPS
air and sound emissions requirements,
requires that snowmobilers and
snowcoach riders in Yellowstone be
accompanied by a commercial guide,
and sets daily entry limits on the
numbers of snowmobiles and
snowcoaches that may enter the park.
Traveling off designated oversnow
routes will remain prohibited.

DATES: The effective date for this rule is
December 15, 2009.

FOR FURTHER INFORMATION CONTACT: John
Sacklin, Management Assistant’s Office,
Yellowstone National Park, 307—344—
2019.

SUPPLEMENTARY INFORMATION:
Background

The National Park Service (NPS) has
been managing winter use issues in
Yellowstone National Park, Grand Teton

National Park, and the John D.
Rockefeller, Jr., Memorial Parkway for
several decades under the guidance
provided by a number of sources. The
history of the issue was discussed at
length in the notice for the proposed
rule, 73 FR 65784 (November 5, 2008)
and in the 2008 EA.

After the proposed rule was published
on November 7, 2008, the U.S. District
Court for the District of Wyoming issued
an order reinstating the 2004 final rule
on winter use in the parks, without its
sunset provisions, “until such time as
NPS can promulgate an acceptable rule
to take its place.” The NPS complied
with the court order and on December
9, 2008, republished the 2004 regulation
without its provisions terminating
snowmobile and snowcoach use after
the winter of 2006—2007. That
regulation, among other things, imposed
a limit of 720 snowmobiles per day for
Yellowstone, required that all
recreational snowmobiles in
Yellowstone be accompanied by a
commercial guide, and required that all
recreational snowmobiles operating in

the park meet NPS air and sound
emissions requirements for reducing
noise and air pollution.

The NPS is promulgating this final
regulation to replace the reinstated 2004
regulation. It provides that the park will
be open to an appropriate level of
oversnow vehicle use for the winter
seasons of 2009—2010 and 2010-2011.
During this time, NPS will determine a
long-term strategy for Yellowstone
winter use.

Rationale for the Final Rule
Overview of Winter Use Program

This rule provides for the enjoyment
of the park’s amenities by authorizing
strictly managed snowmobile and
snowcoach use in the park for the next
two winter seasons. The rule is designed
to be consistent with recent trends in
oversnow vehicle use while a new long-
term winter plan and rule are prepared.
This rule allows for 318 snowmobiles
per day in Yellowstone, as shown in the
following chart, with an additional 50
snowmobiles allowed at Cave Falls.

Commercially Commercially
Park entrance/location guided guided

snowmobiles snowcoaches
(1) NOIN ENTFANCE™ ...ttt s b e e b e e e bt e st e st e e s b e e b e e et e e saeesbeeanne s 12 13
(ii) West Entrance .... 160 34
(iii) South Entrance .. 114 13
(iv) East Entrance .... 20 2
(v) Old Faithful* ........ 12 16
(A7) T2 VT = 1L 50** 0

* Commercially guided snowmobile tours originating at the North Entrance and Old Faithful are currently provided solely by Xanterra Parks and
Resorts. Because this concessioner is the sole provider at both of these areas, this regulation allows reallocation of snowmobiles between the
North Entrance and Old Faithful as necessary, so long as the total daily number of snowmobiles originating from the two locations does not ex-
ceed 24. For example, the concessioner could operate 6 snowmobiles at Old Faithful and 18 at the North Entrance if visitor demand warranted it.
This will allow the concessioner to respond to changing visitor demand for commercially guided snowmobile tours, thus enhancing the availability

of visitor services in Yellowstone.

**These snowmobiles operate on an approximately 1-mile segment of road within the park where the use is incidental to other snowmobiling
activities in the Caribou-Targhee National Forest. These snowmobiles do not need to be guided or to meet NPS air and sound emissions

requirements.

This rule includes strict limits on the
number of snowmobiles and
snowcoaches allowed to operate within
the park each day. Prior to the
implementation of a managed winter
use program in the winter of 2003—2004,
an average of 795 snowmobiles entered
Yellowstone each day, with peak days
averaging approximately 1,400. This
rule allows for 318 snowmobiles per day
in Yellowstone, a reduction from the
720 snowmobiles authorized over the
previous five winters (during which
peak use never approached 720, and
average use was about 36% of that
limit).

For the past five winters, a managed
winter use program has been in place.
Visitors on snowmobiles must use
snowmobiles that meet NPS

requirements for air and sound
emissions (generally referred to in the
2008 EA as Best Available Technology
(BAT)), but here referred to simply as
NPS requirements to avoid confusion
with use of the term best available
technology under other environmental
laws). Visitors must be accompanied by
a commercial guide; visitors cannot
snowmobile in Yellowstone without a
guide. There is a daily limit on numbers
of snowcoaches and snowmobiles.
Speed limits are reduced in the busy
travel corridors. The park is closed to
oversnow vehicles (OSVs) at night. An
extensive monitoring program is
underway.

In the past five winters, an average of
259 snowmobiles (in an average of 35
commercially guided groups) have

travelled in the park each day, while
snowcoach use averaged 31 per day.
The peak day for snowmobiles was 557,
while the peak day for snowcoaches was
60. During the past three winters, the
park exceeded 318 snowmobiles on 63
of 252 days the park was open. This rule
allows somewhat more than the recent
annual average number of snowmobiles
and snowcoaches to enter the park, but
would not accommodate those recent
higher use days for snowmobiles.

The most recent use levels indicate
that the number of commercially guided
snowmobile groups and the number of
persons in those groups are very similar
to those using commercial snowcoaches.
In 2008-2009, the average number of
snowmobile groups was 31 per day,
while snowcoaches averaged 29 per day.
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Each snowmobile group included an
average of 8.9 people, while each
snowcoach carried an average of 8.5
people.

Resource Impacts From Winter Use

Air quality is very good to excellent
in the winter, despite frequent
temperature inversions, which trap
pollutants near the ground and affect air
quality. NPS sound and air emission
requirements, limits on numbers, and
commercial guiding have all contributed
to the improvements in air quality over
historical (pre-2003) use. Only
snowmobiles meeting NPS requirements
are allowed. Currently, the snowmobiles
use four-cycle engines that produce far
less pollution than the two-cycle
engines that were once used.
Snowmobiles meeting NPS air emission
requirements are very similar in their
per passenger emissions to
snowcoaches. Snowcoaches use more
fuel on a per passenger basis than do
snowmobiles. They average 2—4 miles
per gallon while snowmobiles that meet
NPS requirements get 20—-26 miles per
gallon. In addition, rough roads and soft
snow conditions result in higher fuel
consumption and high emissions for
snowcoaches.

Winter use will have some effects on
wildlife, just like every other form of
visitor use of the park. Extensive studies
of the behavioral responses of five
species (bison, elk, bald eagle, trumpeter
swan, and coyotes) to oversnow traffic
showed that these animals rarely
showed high-intensity responses
(movement, defense postures, or flight)
to approaching vehicles. The responses
to normal snowmobile and snowcoach
use that do occur do not cause the
taking, frightening, or intentional
disturbance that is prohibited by NPS
regulations. Furthermore, thirty-five
years of census data do not reveal any
relationship between changing winter
use patterns and elk or bison population
dynamics. No wildlife populations are
currently declining due to winter use
(swan populations are declining, but
this decline is being experienced
regionally and due to factors unrelated
to winter use in the park or region). Few
animals are expected to be killed as a
result of vehicle collisions. The best
available information suggests negligible
to minor effects for most species, with
potential moderate effects for swans and
eagles. Use will be well below levels
previously studied by NPS wildlife
biologists and well within the limits
recommended by those studies. We
conclude that winter use at the
permitted levels does not pose a risk of
unacceptable impacts or impairment to
any wildlife population. All visitors

utilizing motorized oversnow vehicles
travel with commercial guides, learning
about and enjoying the abundant
wildlife sightings.

Soundscapes are good to very good in
the park. Snowmobiles that meet NPS
sound requirements are noticeably
quieter than traditional snowmobiles (at
idle and while underway). In addition,
snowmobiles with four-cycle engines
that meet NPS requirements sound
similar to snowcoaches in the winter
and do not sound like traditional two-
stroke snowmobiles. Commercial
guiding further reduces sound levels
and the amount of time that
snowmobiles can be heard by reducing
speeding and idling and by keeping the
vehicles grouped. One concern is that
some vehicles are too loud. However,
monitoring results demonstrate that
94% of all high sound intensity events
are caused by snowcoaches. Overly loud
snowcoaches include both older,
historic Bombardier snowcoaches that
have not been modified or upgraded, as
well as a number of modern
snowcoaches. The NPS intends to
implement sound and air emission
requirements for snowcoaches in the
long-term plan, subsequent to this rule,
to address this concern. The percent of
time that OSVs are heard has been a
concern. As explained further below,
however, NPS has determined that the
percentage of time in which OSVs will
be audible under this rule does not
cause impairment or unacceptable
impacts.

Based on a 2008 winter survey, NPS
has found that visitors are enjoying the
park, and they are satisfied with the
management that is in place. Visitors
will continue to find wildlife to be both
wild and easily viewed. Under this rule,
visitors will continue to find wildlife to
be both wild and easily viewed. All
visitors utilizing motorized vehicles will
travel with commercial guides, learning
about and enjoying the abundant
wildlife sightings. A winter 2008 survey
found a high level of satisfaction with
soundscape conditions, wildlife, and
the managed winter use program.

Personal exposure of employees to air
pollutants has generally been greatly
reduced from historic levels. Some
monitoring from previous years
indicated small exceedances of national
standards for benzene and
formaldehyde. The source could be
snowcoaches or snowmobiles, or more
likely both. Last winter’s monitoring
showed no exceedances of these
standards.

Impairment, Unacceptable Impacts, and
Appropriate Use

In addition to determining the
environmental consequences of the
alternatives, NPS policy requires
consideration of impacts to determine
whether actions would impair park
resources. In managing National Park
System units, the NPS may undertake
actions that have both beneficial and
adverse impacts on park resources and
values. As the 2006 NPS Management
Policies (Management Policies) explain
(section 1.4.7.1), “Virtually every form
of human activity that takes place
within a park has some degree of effect
on park resources or values, but that
does not mean the impact is
unacceptable or that the particular use
must be disallowed.” The NPS is
generally prohibited by law from taking
or authorizing any action that would or
is likely to impair park resources or
values. Impairment is an impact that, in
the professional judgment of the
responsible NPS manager, would harm
the integrity of park resources or values,
including the opportunities that
otherwise would be present for the
enjoyment of those resources or values.
The responsible NPS manager generally
has discretion to determine what
impacts are allowed that would not
impair park resources or values.

The NPS is also required to conserve
the resources and values of the National
Park System units and to prioritize the
conservation of park resources over
their use whenever the two are found to
be in conflict. The NPS complies with
this mandate by ensuring that a
proposed use of the park will not result
in unacceptable impacts to park
resources or values, and by further
allowing impacts to park resources only
when allowing the impacts is
appropriate to fulfill the purposes of the
park and is necessary (meaning that the
impacts are unavoidable and incapable
of further mitigation in light of the
authorized appropriate use).

Over the last five winter seasons, the
park was intensively managed in order
to provide heightened protection to the
environment and prevent the
impairment of park resources and
values. As discussed in the FONSI and
based on the analysis in the 2008 EA
and monitoring and studies over the
past five years, the NPS has determined
that no impairment of park resources or
values occurred during those five years.

The NPS has also determined that
implementation of Alternative 2
(Selected Alternative) and the final rule
would not result in unacceptable
impacts or impairment to park resources
or values. As disclosed in the 2008 EA,
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the adverse impacts to wildlife would
be negligible to minor, due to moderate
levels of visitor use (with possible
moderate effects on swans and eagles).
Guiding would minimize most of these
effects. For soundscapes, the adverse
impacts would be negligible to
moderate, due to audibility and
maximum sound levels. Exceedances of
maximum sound levels by snowcoaches
will be mitigated while this rule is in
place through driver education and
reducing snowcoach travel speed. This
will be communicated during pre-
season meetings with commercial
guides and outfitters, and to individual
drivers during park-sponsored
orientation training. Air quality impacts
are forecast to be negligible because the
air and sound emissions requirements
and strict daily entry limits will reduce
emissions. Impacts on visitor and
employee health and safety in
Yellowstone are expected to be
moderately adverse due to possible high
snowcoach noise exposure levels.
Avalanche danger at Sylvan Pass also
creates moderate adverse impacts. Both
the noise exposure issues and the
avalanche danger would be mitigated in
several ways.

As described in the 2008 EA, the
NPS’s threshold for considering whether
there could be an impairment is based
on major (or significant) effects. The
2008 EA identified less than major
effects on wildlife, natural soundscapes,
and air quality for Alternative 2. Indeed,
while some major effects have resulted
from snowmobile or snowcoach use
over the past five years—which
included some days where snowmobile
usage was nearly double the daily limit
now adopted—the NPS has determined
that none of the effects associated with
that usage caused any impairment of
park resources. Guided by this analysis
and the professional judgment of
National Park Service managers, the
NPS has determined that there would be
no impairment of park resources or
values from implementation of the final
rule.

Finally, the NPS has determined that
the impacts associated with the OSV use
permitted over the next two winter
seasons, which are described at length
in the 2008 EA, are both appropriate
and necessary to fulfill the purposes of
the park.

Section 1.5 of Management Policies,
“Appropriate Use of the Parks,” directs
that the National Park Service must
ensure that park uses that are allowed
would not cause impairment of, or
unacceptable impacts on, park resources
or values. A new form of park use may
be allowed within a park only after a
determination has been made in the

professional judgment of the park
manager that it will not result in
unacceptable impacts. In addition,
section 8.1.2 of the Management
Policies, “Process for Determining
Appropriate Uses,” directs the NPS to
evaluate the proposed use’s consistency
with applicable laws, executive orders,
regulations, and policies; consistency
with existing plans for public use and
resource management; actual and
potential effects on park resources or
values; total costs to the NPS; and
whether the public interest will be
served. Finally, section 1.5 of the
Management Policies directs park
superintendents to continually monitor
all park uses to prevent unanticipated
and unacceptable impacts. If
unanticipated and unacceptable impacts
occur, section 1.5 directs the
superintendent to engage in a thoughtful
deliberative process to further manage
or constrain the use, or discontinue it.

Environmental Assessment and Finding
of No Significant Impact

The 2008 EA and the 2009 FONSI
supporting this final rule contain the
above-described evaluation of the
permitted OSV use. In addition, they
demonstrate that no unacceptable
impacts are anticipated as a result of the
use. Finally, the Preferred Alternative in
the 2008 EA establishes a
comprehensive monitoring and adaptive
management plan to address any
unanticipated unacceptable impacts. On
this basis, the NPS has determined that
the proposed OSV use permitted over
the next two winter seasons is
appropriate to fulfill the purposes of the
park.

The NPS has also determined that the
proposed OSV use permitted over the
next two winter seasons is necessary to
fulfill the purposes of the park. The
National Park Service Organic Act
directs the NPS to promote the use of
the national parks by such means and
measures as to conform to the
fundamental purpose of said parks,
which purpose includes providing for
the enjoyment of the scenery, natural
and historic objects, and wildlife within
the parks (16 U.S.C. 1). Section 8.2 of
Management Policies confirms that
enjoyment of park resources and values
by the people of the United States is one
of the fundamental purposes of all
parks. That section further states: “To
provide for enjoyment of the parks, the
National Park Service will encourage
visitor use activities that are appropriate
to the purpose for which the park was
established, and are inspirational,
educational, or healthful, and otherwise
appropriate to the park environment;
and will foster an understanding of and

appreciation for park resources and
values, or will promote enjoyment
through a direct association with,
interaction with, or relation to park
resources; and can be sustained without
causing unacceptable impacts to park
resources or values.”

As explained in the 2008 EA, OSV use
of Yellowstone National Park has been
occurring since 1949, and snowmobiles
have been used for 48 of the park’s 137
years. Yellowstone is a large park,
distances between attractions at
Yellowstone are great, and some form of
motorized vehicular access is needed to
access various destination areas.
Snowmobiles and snowcoaches are used
for this purpose in the winter just as
private vehicles and buses are used in
the summer. They are both forms of
transportation, not recreational
activities unto themselves. Finally,
snowmobiles and snowcoaches each
provide very different experiences in
that they provide varying levels of direct
interaction with the park’s resources
and values.

The NPS received approximately
27,500 comments on the 2008 EA and
39,767 comments on the proposed rule.
In many cases, the comments received
on the proposed rule were very similar
in content to those received on the 2008
EA. Numerous commenters expressed
concerns that the Preferred Alternative
and the rule, would violate the NPS
Organic Act and would be inconsistent
with the 2006 NPS Management
Policies, among other things causing
unacceptable impacts to park resources
and values. The NPS believes most of
these concerns are based on a belief that
snowmobiles do not belong in the park,
and should be replaced with
snowcoaches. These concerns do not
take into account recent monitoring and
studies that show the nearly equal
contribution of snowmobiles and
snowcoaches to the concerns expressed
by the commenters (and that
snowcoaches are clearly the source of
some concerns). Statistically, movement
responses of wildlife were slightly
higher for snowcoaches than for
snowmobiles. Monitoring also indicates
that commercially guided snowmobile
groups and snowcoaches contribute
similarly to the amount of time OSVs
are heard. Snowcoaches also use more
fuel on a per passenger basis than do
snowmobiles. In short, neither OSV type
provides a clear advantage with respect
to environmental impacts. Recent
monitoring and studies demonstrate that
the regulated use of both snowcoaches
and snowmobiles described in the
Selected Alternative will not result in
impairment of park resources or values,
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nor will it result in unacceptable
impacts on the park.

Air and Sound Emission Requirements

To mitigate impacts to air quality and
the natural soundscape, the NPS is
continuing the requirement that all
recreational snowmobiles meet strict air
and sound emissions requirements to
operate in the park, with limited
exceptions. For air emissions, all
snowmobiles must achieve a 90%
reduction in hydrocarbons and a 70%
reduction in carbon monoxide, relative
to EPA’s baseline emissions
assumptions for conventional two-
stroke snowmobiles. For sound
emissions, snowmobiles must operate at
or below 73 dBA as measured at full
throttle according to Society of
Automotive Engineers (SAE) J192 test
procedures (revised 1985). The
Superintendent will maintain a list of
approved snowmobile makes, models,
and years of manufacture that meet NPS
requirements. The certification is good
for six years from the date on which a
model is certified as meeting the
requirements.

The NPS is continuing the
requirement that began with the 2005
model year that all snowmobiles must
be certified under 40 CFR part 1051 to
a Family Emission Limit (FEL) no
greater than 15 g/kW-hr for
hydrocarbons (HC) and 120 g/kW-hr for
carbon monoxide (CO). Snowmobiles
must be tested on a five-mode engine
dynamometer consistent with the test
procedures specified by the EPA (40
CFR parts 1051 and 1065). Other test
methods could be approved by the NPS.

The NPS is retaining the use of the
FEL method for demonstrating
compliance with its emissions
requirements because it has several
advantages. First, use of FEL will ensure
that all individual snowmobiles
entering the park achieve the NPS’s
emissions requirements, unless
modified or damaged (under this
regulation, snowmobiles which are
modified in such a way as to increase
air or sound emissions will not be in
compliance with NPS requirements and
therefore not permitted to enter the
park). Use of FEL will also minimize
any administrative burden on
snowmobile manufacturers to
demonstrate compliance with NPS
requirements because they already
provide FEL data to the EPA. Further,
the EPA has the authority to ensure that
manufacturers’ emissions claims on
their FEL applications are valid. EPA
also requires that manufacturers
conduct production line testing (PLT) to
demonstrate that machines being
manufactured actually meet the

certification levels. If PLT indicates that
emissions exceed the FEL levels, then
the manufacturer is required to take
corrective action. Through EPA’s ability
to audit manufacturers’ emissions
claims, the NPS will have sufficient
assurance that emissions information
and documentation will be reviewed
and enforced by the EPA. FEL also takes
into account other factors, such as the
deterioration rate of snowmobiles (some
snowmobiles may produce more
emissions as they age), lab-to-lab
variability, test-to-test variability, and
production line variance. In addition,
under the EPA’s regulations, all
snowmobiles manufactured must be
labeled with FEL air emissions
information. This labeling will help to
ensure that NPS emissions requirements
are consistent with these labels. The use
of FEL will avoid potential confusion
for consumers.

The air emissions requirements for
snowmobiles allowed to operate in the
park should not be confused with
standards adopted by the EPA in a final
rule published in the Federal Register
on November 8, 2002 (67 FR 68242).
The EPA regulations require
manufacturers to meet certain fleet
averages for HC and CO emissions. For
example, the Phase 1 standards required
all snowmobile manufacturers to meet a
fleet-wide average in 2007 of 275 g/kW-
hr for CO and 100 g/kW-hr for HC,
which represents a 30% reduction from
the baseline emission rates for
uncontrolled snowmobiles. Any
particular make/model may emit more
or less than the standard as long as the
fleet average does not exceed the
standard. Phase 2 and Phase 3 standards
will be implemented in 2010 and 2012,
respectively, effectively requiring the
equivalent of a 50% reduction in both
HC and CO as compared to average
baseline levels. By comparison, NPS
requires that all snowmobiles operating
in the park meet a FEL of 120 g/kW-hr
for CO and 15 g/kW-hr for HC. This
means that snowmobiles operating in
the park represent the cleanest that are
commercially available.

To determine compliance with the
sound emissions requirements,
snowmobiles must be tested using SAE
J192 test procedures (revised 1985; or
potentially as further revised and
adapted for use by NPS). The NPS
recognizes that the SAE updated these
test procedures in 2003; however, the
changes between the 2003 and 1985 test
procedures could yield different
measurement results. The sound
emissions requirement was initially
established using 1985 test procedures
(in addition to information provided by
industry and modeling). To ensure

consistency in the test results, the NPS
will at this time continue to use the
1985 test. The SAE J192 (revised 1985)
test also allows for a tolerance of 2 dBA
over the sound limit to account for
variations in weather, snow conditions,
and other factors. The NPS understands
that an update to the 2003 J192
procedures may be underway, and the
NPS will continue to evaluate these test
procedures and possibly adopt them
after these regulations are implemented.
Other test methods could be approved
by NPS on a case-by-case basis.

Snowmobiles may be tested at any
barometric pressure equal to or above
23.4 inches Hg uncorrected (as
measured at or near the test site). This
exception to the SAE J192 test
procedures maintains consistency with
the testing conditions used to determine
the sound requirement. This allowance
for reduced barometric pressure is
necessary since snowmobiles were
tested at the elevation of Yellowstone
National Park, where atmospheric
pressure is lower than that under the
SAE J192’s requirements. Testing data
indicate that snowmobiles test quieter at
higher elevation, and therefore some
snowmobiles may comply with the
NPS’s sound emissions requirements at
higher elevations even though they do
not when tests are conducted near sea
level.

The NPS will annually publish a list
of snowmobile makes, models, and
years of manufacture that meet its
emissions and sound requirements.
Snowmobile manufacturers may
demonstrate that snowmobiles are
compliant with the air emissions
requirements by submitting to the NPS
a copy of their applications used to
demonstrate compliance with EPA’s
general snowmobile regulation
(indicating FEL). The NPS will accept
this application information from
manufacturers in support of
conditionally certifying a snowmobile
as meeting its air emissions
requirements, pending ultimate review
and certification by EPA at the same
emissions levels identified in the
application. Should EPA certify a
snowmobile at an emission level that
would no longer meet the NPS’s
requirements, this snowmobile would
no longer be considered by NPS to be
compliant with its requirements and
would be phased-out according to a
schedule that will be determined by the
NPS to be appropriate. For sound
emissions, snowmobile manufacturers
may submit their existing Snowmobile
Safety and Certification Committee
(SSCC) sound level certification form.
Under the SSCC machine safety
standards program, snowmobiles are
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certified by an independent testing
company as complying with all SSCC
safety standards, including sound
standards. This regulation does not
require the SSCC form specifically, as
there could be other acceptable
documentation in the future. The NPS
will work cooperatively with the
snowmobile manufacturers on
appropriate documentation. The NPS
intends to continue to rely on certified
air and sound emissions data from the
private sector rather than establish its
own independent testing program.
When the NPS certifies snowmobiles as
meeting its requirements, NPS will
announce how long that certification
applies. Generally, each snowmobile
model will be approved for entry into
the park for six winter seasons after it
is first listed. Based on NPS experience,
six years represents the typical useful
life of a snowmobile, and thus six years
provides purchasers with a reasonable
length of time where operation is
allowed once a particular model is
listed as being compliant. If a
manufacturer recertifies a snowmobile
model to NPS requirements for
emissions and sound, it could be used
for additional years. It is also based on
EPA snowmobile emission regulations
and the deterioration factors that are
part of those regulations (EPA requires
that if a manufacturer certifies its
snowmobile will comply with EPA’s
emission regulations, the snowmobile
will meet those regulations for a period
of five years or 5,000 miles).

Individual snowmobiles modified in
such a way as to increase sound and air
emissions of hydrocarbons and carbon
monoxide beyond the emission
restrictions will be denied entry to the
park. It is the responsibility of end users
and guides and outfitters to ensure that
their OSVs, whether snowmobiles or
snowcoaches, comply with all
applicable restrictions. Air and sound
emission requirements for snowcoaches
are described below. In Yellowstone, the
requirement that all snowmobilers
travel with commercial guides will
assist NPS in enforcing these
requirements, since businesses
providing commercial guiding services
in the park are responsible under their
contracts with the park to ensure that
their clients use only snowmobiles that
meet the NPS’s requirements. In
addition, these businesses are required
to ensure that snowmobiles used in the
park are not modified in such a way as
to increase sound or air emissions, and
that snowmobiles are properly
maintained.

Snowmobiles being operated on the
Cave Falls Road, which extends
approximately one mile into

Yellowstone from the adjacent national
forest, will be exempt from air and
sound emissions requirements. Because
of the low level of impacts resulting
from the light use of the Cave Falls
Road, which is incidental to recreational
use of the surrounding national forest,
NPS has found it is not necessary to
require these users to comply with
requirements that address issues
associated with use of the interior
portions of the park.

Under concession contracts issued in
2003, 78 snowcoaches are currently
authorized to operate in Yellowstone
(and in the parkway between Flagg
Ranch and Yellowstone’s South
Entrance). Approximately 29 of these
snowcoaches were manufactured by
Bombardier and were designed
specifically for oversnow travel. Those
29 snowcoaches were manufactured
before 1983 and are referred to as
“historic snowcoaches” for the purpose
of this rulemaking. All other
snowcoaches being used are passenger
vans or light buses that have been
converted for oversnow travel using
tracks and/or skis. During the winter of
2008-2009, an average of 29
snowcoaches entered Yellowstone each
day (during the prior winter, 2007—
2008, an average of 35 snowcoaches
entered the park each day).

As of the winter of 2009-2010, all
snowcoaches must be commercially
guided. These trained, knowledgeable
operators help ensure that air and sound
emission requirements are met, wildlife
impacts are minimized, and visitor and
employee safety is assured.

The University of Denver conducted
winter emissions measurements in
Yellowstone that involved the collection
of emissions data from in-use
snowcoaches and snowmobiles in
February 2005 and February 2006.
Results from that work indicate that
snowcoaches and snowmobiles meeting
NPS air emission requirements are now
very similar in their per passenger
emissions. This work also supports
snowmobile air emissions requirements
and the development of snowcoach air
emission requirements. The snowcoach
fleet should be modernized to reduce
carbon monoxide and hydrocarbon
emissions. However, road and snow
conditions and low power-to-weight
ratios of snowcoaches contribute
considerably to air emissions. This
means that even an upgraded
snowcoach fleet operating in
Yellowstone will have days for which
fuel consumption and emission levels
might be high.

In comparison with older carbureted
snowcoaches, snowcoaches operating
within EPA’s Tier I standards are

cleaner. In 2004, EPA began phasing-in
Tier Il emissions standards for multi-
passenger vans, and they will be fully
phased-in during 2009. Tier II standards
will require that vehicles be even
cleaner than Tier I, and full emission
controls will function more of the time.
During the duration of this temporary
plan, all non-historic snowcoaches must
meet air emission requirements, which
will be the EPA emissions standards in
effect when the vehicle was
manufactured. This will be enforced by
ensuring that all critical emission-
related exhaust components are
functioning properly. Malfunctioning
critical emissions-related components
must be replaced with the original
equipment manufacturer (OEM)
component where possible. If OEM
parts are not available, aftermarket parts
may be used. In general, catalysts that
have exceeded their useful life must be
replaced unless the operator can
demonstrate the catalyst is functioning
properly. Modifying or disabling a
snowcoach’s original pollution control
equipment is prohibited except for
maintenance purposes. Individual
snowcoaches may be subject to periodic
inspections to determine compliance
with emission and sound requirements.
The restrictions on air and sound
emissions in this rule are not a
restriction on what manufacturers may
produce but an end-use restriction on
which commercially produced
snowmobiles and snowcoaches may be
used in the park. The NPS Organic Act
(16 U.S.C. 1) authorizes the Secretary of
the Interior to “promote and regulate”
the use of national parks by such
means and measures as conform to the
fundamental purpose of said parks
* * * which purpose is to conserve the
scenery and the natural and historic
objects and the wild life therein and to
provide for the enjoyment of the same
in such manner and by such means as
will leave them unimpaired for the
enjoyment of future generations.”
Further, the Secretary is expressly
authorized by 16 U.S.C. 3 to “make and
publish such rules and regulations as he
may deem necessary or proper for the
use and management of the parks. * * *
> This exercise of the NPS Organic Act
authority is not an effort by NPS to
regulate manufacturers and is consistent
with Section 310 of the Clean Air Act.
Since 2001, the park has been
converting its own administrative fleet
of snowmobiles to meet these NPS
requirements. These newer machines
have proven successful in fulfilling
most of the NPS’s administrative needs
throughout the park. However, the NPS
recognizes that some administrative
applications, such as off-trail boundary
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patrols in deep powder, towing heavy
equipment or disabled sleds, search and
rescue, or law enforcement uses, may
require additional power beyond that
supplied by currently available
snowmobiles that meet the NPS’s air
and sound emissions requirements. In
such limited cases, the NPS will
sometimes need to use snowmobiles
that do not meet the requirements this
rule imposes upon recreational
snowmobiles (which do not have these
special needs because they travel only
upon groomed roads as part of a tour
group led by a commercial guide).

Guided Tours and Group Size

In order to mitigate impacts to natural
soundscapes and wildlife, and for
visitor and employee safety, all
recreational snowmobiles and
snowcoaches operated in Yellowstone
must be led by a commercial guide,
except for those snowmobiles being
operated on the one-mile segment of the
Cave Falls Road that extends into the
park from the adjacent national forest.
This guiding requirement has been
found in practice to reduce conflicts
with wildlife along roadways because
these commercial guides are trained to
lead visitors safely around the park with
minimal disturbance to wildlife.
Commercial guides are educated in
safety, knowledgeable about park rules,
and are required to exercise reasonable
control over their clientele, which has
reduced unsafe and illegal snowmobile
use. Because of the contractual
obligations to which commercial guides
are subject, NPS has found this results
in more effective enforcement of park
rules. These guides receive rigorous
multi-day training. They also are experts
at interpreting the resources of the park
to their clients. Commercial guides are
employed by local businesses, not by
NPS. Commercial guiding also tends to
result in larger snowmobile parties than
unguided use, which reduces the overall
number of encounters with wildlife and
reduces the amount of time that OSVs
are audible (and, conversely, increases
the interval of time that OSVs are not
heard).

No more than eleven snowmobiles
will be permitted in a group, including
that of the guide. Except in emergency
situations, guided parties must travel
together and remain within a maximum
distance of one-third mile of the first
snowmobile in the group. These size
and distance limits require that guided
parties do not become separated,
provide for sufficient and safe spacing
between individual snowmobiles within
the guided party, and allow the guide(s)
to maintain control over the group to
minimize the impacts on wildlife and

natural soundscapes. NPS thus expects
that the continuation of the guiding
requirement will facilitate compliance
with park regulations and protect park
resources.

Commercial snowmobile guides use a
“follow-the-leader” approach, stopping
often to talk with the group. They lead
snowmobiles single-file through the
park, using hand signals to pass
information down the line from one
snowmobile to the next, a system which
has proven to be effective. Signals are
used to warn group members about
wildlife and other road hazards,
indicate turns, reduce speed, and when
to turn on or off the snowmobile.
Further, all commercial guides are
trained in basic first aid and CPR. In
addition to first aid kits, they often carry
satellite or cellular telephones, radios,
and other equipment for emergency use.
Guides are thus well-equipped to ensure
that park regulations are enforced,
wildlife are protected, and to provide a
safer overall experience for visitors.

Since the winter of 2003-2004, all
snowmobilers in Yellowstone have been
led by commercial guides, resulting in
considerable positive effects on visitor
health and safety. Guides have been
proven to be very effective at enforcing
proper touring behavior, such as
adherence to speed limits, staying on
the groomed road surfaces, and other
snowmobiling behaviors that are
appropriate to safely and responsibly
visit the park. Since implementation of
the guiding program, there have been
pronounced reductions in the number of
law enforcement incidents and
accidents associated with the use of
snowmobiles, even when accounting for
the reduced number of snowmobilers
relative to historic use levels. The use of
guides is also beneficial to wildlife,
since guides are trained to respond
appropriately when encountering
wildlife.

Snowmobile and Snowcoach Routes

Snowmobiles and snowcoaches will
continue to be restricted to designated
oversnow routes, which are a subset of
the same roads that are traveled by
motor vehicles during the remainder of
the year. In addition to most of the
Grand Loop Road, certain side roads
will be open for snowmobile use after
noon, based on the successful
experience of the NPS with temporal
zoning on Firehole Canyon Drive.
Virginia Cascades will be accessible
only via ski and snowshoe.

The final rule also allows for up to 50
snowmobiles to enter Yellowstone on
the Cave Falls Road, an approximately
one-mile segment extending into the
southwest corner of the park from the

Targhee National Forest. This short road
segment does not connect to the rest of
the oversnow routes in Yellowstone,
and connects only to the national forest
lands, which do not have air and sound
requirements or guiding requirements.
Use of this route is incidental to
recreational use of the national forest
lands, is far removed from the
snowmobile use and the resulting
impacts that occur within the interior of
Yellowstone, and is therefore
considered separately from the 318
snowmobile limit.

Snowmobile and snowcoach use in
the two-mile road segment between
Yellowstone’s South Entrance and Flagg
Ranch in the John D. Rockefeller, Jr.
Memorial Parkway will be governed by
Yellowstone requirements (as is also
discussed in the separate rule for the
Parkway). That is all snowmobiles
operating on this road segment must
meet the commercial guiding, NPS air
and sound requirements, daily use
limits, and other requirements to
operate in Yellowstone. Similarly, all
snowcoaches operating on this road
segment must meet Yellowstone
requirements.

Monitoring and Adaptive Management

Scientific studies and monitoring of
winter visitor use and park resources
(including air quality, natural
soundscapes, wildlife, employee health
and safety, water quality, and visitor
experience) will continue. As part of its
adaptive management of winter use
activities, NPS will close selected areas
of the park to visitor use, including
sections of roads, if these studies
indicate that human presence or
activities have unacceptable impacts on
wildlife or other park resources that
cannot otherwise be mitigated. A one-
year notice will ordinarily be provided
before any such closure is implemented
unless immediate closure is deemed
necessary to avoid impairment of park
resources. The Superintendent will
continue to have the authority under
various provisions of this rule as well as
36 CFR 1.5 to take emergency actions to
protect park resources and values.

The adaptive management program
described in the 2008 EA provides park
managers with a wide variety of tools to
ensure that the goals and objectives of
the winter use plans are being achieved.
Some of the techniques available
include adjustments in snowmobile or
snowcoach use levels (up or down),
adjustments in air and sound emissions
requirements, visitor and guide
education, timing of entries, and group
sizes.

Adjustment to the daily entry limits
for snowmobiles and snowcoaches is
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one of several tools available to park
managers to ensure that the goals and
objectives of the winter use plan are
maintained. Through adaptive
management, if monitoring of use levels
of snowmobiles and snowcoaches
allowed under the FONSI indicates
acceptable conditions, the NPS will
increase use levels to the extent
acceptable conditions can be
maintained. Conversely, if monitoring of
use levels of snowmobiles and
snowcoaches allowed under the FONSI
indicates unacceptable conditions, the
NPS will reduce use levels to an extent
that acceptable conditions can be
maintained. In some cases, additional
rulemaking would be required in order
to adjust numbers.

The NPS is implementing a multi-year
research proposal intended to
specifically address the question of
whether grooming of the Madison to
Norris road segment in Yellowstone has
led to alterations of bison movements
and distribution. The question was
identified in a report by Dr. Cormack
Gates et al., entitled “The Ecology of
Bison Movements and Distribution in
and Beyond Yellowstone National Park”
(2005). The research program will
involve a linked series of experiments
that will enable researchers to gain
insight into how road grooming and
other factors currently affect bison
travel. The NPS has begun deploying
cameras along travel routes to gain
information on the relationship between
road grooming and bison travel. The
research program will include the
analysis of existing data on GPS-
collared bison, the tracking of additional
GPS-collared bison, and use of the
cameras, without necessitating the
closure of the Gibbon Canyon road
segment to public OSV travel. During
the five year period, other roads or
routes may be investigated to help
understand the relationship between
snow depth, grooming, and bison
movement. For example, the Firehole
Canyon Drive may be closed to
oversnow travel and the Grand Loop
Road gated to allow snowmobile and
snowcoach travel, but not allow bison
movement on the main road. Bison
would then be forced to travel cross-
country or along the ungroomed
Firehole Canyon Road. Similarly, the
Madison to Norris Road may be fenced
or gated in the vicinity of the new
bridge over the Gibbon River to restrict
bison movement on the Madison to
Norris Road and force bison to travel
cross-country. Thus, bison movement in
relation to snow depth may be tested
without closing a main road. However,
following the five years of data

gathering and analysis, the NPS, in
consultation with the researchers, will
consider closing the main Madison to
Norris route to observe bison response.
That decision will rely on the results of
the data gathering and analysis and
whether such a closure would be likely
to yield informative data or conclusions.
If implemented, such a closure would
likely last several seasons.

Maintaining Entry by Sylvan Pass

Sylvan Pass will be open for
oversnow travel (both motorized and
non-motorized) for a limited core
season, from December 22 through
March 1 each year, subject to weather-
related constraints and NPS capacities.
A combination of avalanche mitigation
techniques may be used, including risk
assessment analyses as well as
forecasting and helicopter- and
howitzer-dispensed explosives. The
NPS will continue to evaluate
additional avalanche mitigation
techniques and risk assessment tools in
order to further improve safety and
visitor access.

From March 2 to March 15, the NPS
will maintain the road segment from the
East Entrance to a point approximately
four miles west of the entrance station
to provide for opportunities for cross-
country skiing and snowshoeing.
Limited snowmobile and snowcoach
use will be allowed in order to provide
drO}})l-offs for such purposes.

This approach both addresses the
concerns of the communities and the
National Park Service. The City of Cody,
Wyoming, as well as Park County,
Wyoming, and the State of Wyoming
have clearly articulated the importance
of this route to the community and the
historical relationship between Cody
and Yellowstone’s East Entrance. They
have spoken for the businesses near
Yellowstone’s East Entrance and how
those businesses have been negatively
impacted in recent years by the
changing patterns of winter visitation
and uncertainty regarding winter use in
the park. They have stated how those
businesses will continue to be adversely
affected if the pass is closed to OSV
travel in the winter. The community
and businesses have also stated the
value they place on the certainty of the
road being open in the winter and the
importance of that certainty to their
businesses and guests. NPS
acknowledges those values and
concerns and has carefully weighed
those considerations.

Avalanche control at Sylvan Pass has
long represented a safety concern to the
National Park Service. The 2000 Final
Environmental Impact Statement (FEIS),
the 2003 Supplemental Environmental

Impact Statement, the 2004 EA, and the
2007 FEIS all clearly identify the
considerable avalanche danger on
Sylvan Pass, which has been well
known for many years. Approximately
20 avalanche paths cross the road at
Sylvan Pass. They average over 600 feet
of vertical drop, and the East Entrance
Road crosses the middle of several of
the paths, putting travelers at risk of
being caught in an avalanche. NPS
employees must cross several
uncontrolled avalanche paths to reach
the howitzer used for discharging those
avalanches, and the howitzer is at the
base of a cliff prone to both rock-fall and
additional avalanche activity (the
howitzer cannot be moved without
compromising its ability to reach all
avalanche zones). Artillery shells
sometimes fail to explode on impact,
and unexploded rounds remain on the
slopes, presenting year-round hazards to
both employees and visitors, both in
Yellowstone and the Shoshone National
Forest. Natural avalanches can and do
occur, both before and after howitzer
use. Using a helicopter instead of a
howitzer also is a high-risk activity
because of other risks, such as high
winds, a helicopter contractor would
have to incur.

The NPS may use a combination of
techniques that have been used in the
past (howitzer and helicopter), as well
as techniques that may be available in
the future. Area staff may use whichever
tool is the safest and most appropriate
for a given situation, with the full
understanding that safety of employees
and visitors comes first. Employees in
the field make the operational
determination when safety criteria have
been met, and operations can be
conducted with acceptable levels of
risk. The NPS will not take
unacceptable risks. When safety criteria
have been met, the pass will be open;
when they have not been met, the pass
will remain closed. As with past
winters, extended closures of the pass
may occur, and the NPS will continue
to provide notices of the road status.

Summary of and Responses to Public
Comments

The NPS published a proposed rule
on November 5, 2008 and accepted
public comments through November 20,
2008. The NPS reopened the comment
period on July 24, 2009 and accepted
public comments through September 8,
2009. Comments were accepted through
the mail, hand delivery, and through the
Federal eRulemaking Portal: http://
www.regulations.gov. A total of 39,767
comment documents were received.

1. Comment: The numbers of
snowmobiles and snowcoaches that
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should be permitted into the park
should be set at numbers higher or
lower than those proposed by the plan.

Response: A limit of 318 will produce
an average considerably lower than
those seen in recent years. With a limit
of 720 over the last 5 years, snowmobile
use did not average more than 300 per
day. On most days, use was much lower
than 300 (in January/February 2007, the
average, for example, was 273), but the
average was closer to 300 as a result of
the higher numbers seen around
Christmas 2006 and other peak days,
when use rose as high as 543 per day.

A limit of 318 will greatly reduce those
peaks and thereby is expected to lower
the overall average. For various reasons,
it is not expected that the 318 daily
limit will be reached during the next
two winters. It will likely be difficult for
all guides and outfitters to fill their
allocations: different sizes of groups will
probably create one or two unused
snowmobiles per allocation, and last
minute cancellations will probably
leave some allocations unused. Also,
using last winter as an example, one
guide company had only 10
snowmobiles available to use, out of an
allocation of 30. Thus, every day, 20
snowmobile allocations went unused.
Finally, unless recent use patterns
illustrated in the 2008 EA shift greatly,
the 318 limit will not be reached every
day or even often enough to produce an
average more than 300. Also, as
explained in the 2008 EA, NPS cannot
allow higher numbers of snowmobile or
snowcoaches to enter the park until the
NPS analyzes their effects in an EIS,
because higher numbers of snowmobiles
and snowcoaches have the potential to
create major adverse impacts.
Additionally, at this time, NPS has not
conducted sufficient analysis to
determine whether higher numbers
would cause unacceptable impacts or
would otherwise be an appropriate use.
In a long-term plan and EIS, alternatives
with higher numbers of snowmobiles
would be considered.

2. Comment: The method in which
snowmobile limits should be set should
be based on seasonal variations,
adaptive management, annual
maximums, high demand times
(holidays), and/or concession contracts,
as is the case for snowcoaches.

Response: As reflected in the analyses
within the judicially vacated 2007 EIS
providing for variable daily limits
would have the potential to create major
adverse impacts on park soundscapes,
particularly on days when visitation
exceeded 318 snowmobiles and 78
snowcoaches. Such impacts would have
to be first be analyzed in an EIS.
Weekends are not necessarily the

busiest days; allowing higher visitation
on weekends could deprive visitors the
ability to enter on weekdays. Annual
limits would provide variable daily
limits as well and may result in major
impacts. Such an alternative must be
first analyzed in an EIS, and could be
analyzed in the long-term plan and EIS.
The decision includes an adaptive
management program.

3. Comment: The NPS should phase
out or ban snowmobiles, and transition
to a snowcoach-only system.

Response: Current science suggests
that a snowcoach-only system in
Yellowstone could cause a number of
impacts: major soundscape impacts,
high fuel consumption, greater wildlife
responses, and more damage to the
snow road surface than from
snowmobiles. At this time NPS has not
conducted sufficient analysis to
determine whether such a system would
cause unacceptable impacts or would
otherwise be an appropriate use. In a
long-term plan and EIS, such a system
would be considered.

4. Comment: The NPS should
consider alternatives beyond the use of
snowmobiles or snowcoaches, including
plowing more roads in the winter to
allow for vehicle use.

Response: As explained on 2008 EA
pp. 2-8 to 2-9, plowing was dismissed
as an alternative in this EA because
doing so would add uncertainty and
because many winter operators had
already invested in oversnow
equipment, assuming a plan similar to
this one would indeed be implemented.
The plowing option remains a
possibility to consider in long-term
winter use planning.

5. Comment: The current system of
commercial guides should be modified
to include non-commercial guides
certifying individuals to lead groups, or
the elimination of the requirement for a
guide all together.

Response: The concept of non-
commercial guiding or unguided access
(both with training programs) has been
analyzed in previous winter plans and
will be evaluated in a long-term winter
plan. Additionally, the NPS may
consider the Certified Group Leader
concept in its future long-term winter
use planning. The NPS will consider
non-commercial guides in long-term
winter use planning. The interim plan
will last for two winters, which is not
sufficient time to design and implement
pilot or test programs and study and
report on their effects.

6. Comment: Snowmobile numbers
should be regulated through variations
in when and where snowmobiles can
access the park, such as “snowmobile

only” days and/or limiting snowmobile
use to certain areas of the park.

Response: Alternating kinds of
visitation by week or day would be
logistically difficult to implement and
would not provide the consistency
needed for effective trip planning for
visitors in a short-term plan. In a long-
term plan, the alternatives will consider
a variety of spatial or temporal zoning
as the comment suggests.

The requirement to use commercial
guides has the effect of grouping all
snowmobilers and many snowcoaches
into certain time windows. Generally,
these are two hour windows in the
mornings and afternoons at the
entrances and midday at Old Faithful.
Outside of those periods commercial
use is greatly reduced, and the
opportunity to walk or ski in silence is
more readily available. The NPS wishes
to protect park soundscapes at all times
of the winter, not just these less busy
time periods. While visitors are
certainly free to visit at less busy times
to seek natural quiet, the NPS believes
they also should be able to find it at
other times. The NPS believes that
adoption of the rule would offer ample
opportunities for quiet.

7. Comment: The NPS should
consider alternative elements that focus
on non-motorized uses such as
promoting cross country skiing, and
snow shoeing.

Response: NPS will continue to
facilitate non-motorized recreation and
set ski tracks on the edges of snow
roads. Snowshoers and cross-country
skiers also have impacts on wildlife.
The best available science indicates that
cross-country skiers are more likely than
snowmobiles to elicit a startle or flight
response in wildlife as a result of their
less regular use patterns and quiet
approach to animals. Yellowstone is a
large park, and it is 30 miles from West
Yellowstone to Old Faithful and 50
miles from Mammoth Hot Springs to
Old Faithful. Most visitors cannot ski or
snowshoe these distances. For most
visitors to enjoy locations in
Yellowstone such as Old Faithful or the
Grand Canyon of the Yellowstone,
motorized access is necessary. Ski and
snowshoe opportunities are available
throughout the park, and many people
access trailheads via snowmobile or
snowcoach.

8. Comment: Only certain types of
snowmobiles and/or snowcoaches with
special technology should be allowed in
the park.

Response: Electric snowmobiles could
be used in Yellowstone under this
winter use plan if they meet all other
requirements. NPS is not aware of their
commercial availability. Four-stroke
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snowmobiles have been operated by
concessioners within the park for the
past six years. There are currently air
and sound requirements for
snowmobiles, and future requirements
for snowcoaches are expected.
Snowmobiles that meet NPS air and
sound requirements have considerably
cleaner emissions and are quieter than
snowmobiles that do not meet NPS
requirements. The NPS continues to
encourage snowmobiles (and
snowcoaches) to employ improved
technologies. NPS will continue to
move towards air and sound
requirements for snowcoaches, and
snowcoaches will be required to adhere
to noise and air emissions requirements,
similar to those of snowmobiles.

9. Comment: The park should
consider additional actions such as
increasing law enforcement activities,
lowering speed limits, stopping
accommodation of winter use,
prohibiting tours and allowing trips to
set destinations only, and expansion of
educational programs regarding winter
use opportunities at Yellowstone.

Response: NPS will continue
enforcement of its regulations. While an
adjustment to speed limits may be
analyzed further in the long-term winter
use planning effort, a much lower speed
limit would not allow access to
Yellowstone’s widely-spaced
attractions. The NPS believes providing
motorized oversnow access to the
features of Yellowstone for the next two
winter seasons helps fulfill the mission
of the park to provide for visitor use and
enjoyment of those resources. The
current commercial guiding program
provides an excellent way for the public
to learn about the park and appropriate
behavior. In the long-term plan, the NPS
will evaluate alternatives that look at
education programs for unguided or
non-commercial guided opportunities.

10. Comment: The interim plan
should be modified to include different
timeframes for how long it would be in
effect and different seasonal entry
points.

Response: NPS believes the 2-year
duration of the plan is necessary to
provide adequate time to develop a new
long-term winter use plan. In a long-
term plan, the alternatives will consider
a variety of spatial or temporal zoning
as the comment suggests.

11. Comment: Winter use
management should include either high
fees for snowmobile use or subsidized
snowcoach use.

Response: NPS will consider the fee
suggestion in future long-term winter
use planning.

12. Comment: NPS should create a
lottery, permit, or reservation system to

limit winter use access, including a
safety test or other educational
component to assist the park in
enforcement. Allocations among guides
and outfitters should be fair and equal.

Response: Through the use of
commercial guides, a reservation system
is in place so that visitors can plan
ahead for access to the park. Other
allocation systems and education
opportunities will be evaluated in the
long-term winter use planning. The
commercial guiding program has
substantially assisted the park in
improving compliance with park
regulations.

13. Comment: Areas outside the park
should be designated for snowmobile
use, the park should be periodically
shut down to allow for regeneration of
the ecosystem, and snowmobiles should
be required to stay on certain tracks if
use is allowed in the Park.

Response: Whether areas outside the
Park are also available for snowmobiling
is not within the scope of this decision-
making process. Snowmobiles in
Yellowstone have always been restricted
to park roads and have never been
permitted off-road. The sheer size of
Yellowstone means that more than one
road is necessary to provide adequate
visitor access. The No Action
Alternative considered in the 2008 EA
have closed the park and therefore
better protected air quality. However,
that alternative would have seriously
limited access to much of the park for
those not capable of skiing or
snowshoeing long distances.
Snowmobiles as well as snowcoaches
offer visitors the opportunity to enjoy
Yellowstone. With the requirement to
use only snowmobiles that meet NPS air
and sound requirements and are
accompanied by a commercial guide,
snowmobiles serve as a form of access
to the features of Yellowstone, not a
separate recreational activity.

14. Comment: NPS should require
that winter users maintain 100 meter
animal distance when stopping.

Response: The NPS requires visitors
stay at least 100 yards (91 m) away from
bears and wolves and at least 25 yards
(23 m) away from all other animals—
including bison, elk, bighorn sheep,
deer, moose, and coyotes.

15. Comment: Snowmobiles should
only be allowed for use by rangers, the
disabled, or for emergency operations.

Response: Administrative use of
snowmobiles is also managed by the
NPS winter use plan, and as explained
above, most NPS snowmobiles now
meet NPS air and sound requirements.
Similarly, researchers must also use
snowmobiles that meet NPS air and
sound requirements. Snowmobiles that

do not meet NPS air and sound
requirements are used administratively
only where necessary for the
performance of park duties (for
example, in deeper snow associated
with boundary patrol).

Snowmobiles provide a different type
of interaction with the park’s attractions
than do snowcoaches. Providing some
level of access via both snowmobiles
and snowcoaches provides for different
kinds of enjoyment of the park’s scenery
and natural and historic objects and
wildlife

16. Comment: The interim plan
should not use adaptive management to
address existing park violations of NPS
mandates.

Response: This rule does not
authorize violations of any NPS
mandates. NPS will continue
enforcement of its regulations under any
scenario, and the NPS will use adaptive
management and monitoring results to
make adjustments to the plan’s
implementation.

17. Comment: The 2004 rule should
be retained, and the NPS should
reaffirm its commitment to keeping
Sylvan Pass open.

Response: Due to a pending appeal
and other litigation related to
reinstatement of the 2004 rule, relying
on the reinstated 2004 rule would create
substantial uncertainty regarding winter
access, and NPS does not believe it is a
viable option. In addition, there has
been no current NEPA analysis or other
determination that use at the levels
authorized under that regulation is
consistent with the NPS’s statutory and
other mandates. The findings of the
2007 EIS, as well as the court order
vacating it, both suggest that those use
levels are probably not consistent with
those requirements. In order to help
assure winter access to Yellowstone, the
NPS is completing planning and
rulemaking to replace the 2004
regulation reinstated by the Wyoming
Court. A separate decision has been
made, and separate regulations will be
published, for Grand Teton National
Park and the John D. Rockefeller, Jr.
Memorial Parkway.

This decision continues the
implementation of the Sylvan Pass
Agreement (subject to weather-related
constraints and NPS fiscal, staff,
infrastructural, equipment, and other
safety-related capacities) during this
interim plan. Management of the Pass
will continue to be evaluated in a long-
term plan.

18. Comment: The NPS air and sound
requirements should be eliminated so
that individuals can drive their
snowmobiles on park roads.
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Response: The NPS continues to
require snowmobiles (and encourage
snowcoaches) to employ improved
technologies. Eliminating the air and
sound requirements could lead to a
return of historical conditions, which
were found in 2000 to constitute
impairment of park resources. Even if
such use could be authorized, it would
at a minimum have to be analyzed in an
EIS. This comment will be considered
in the course of the long-term planning
process.

19. Comment: The 2008 EA selected
an incorrect ‘“‘no-action”, as it did not
represent the current level of activity.

Response: NPS disagrees. When the
2008 EA was prepared, the 2007 rule
had been vacated. No snowmobile or
snowcoach use would have been
authorized without action by the NPS,
because the authorizations in the 2004
rule had expired pursuant to the sunset
date provisions. After the 2008 EA was
issued, the U.S. District Court for the
District of Wyoming reinstated the 2004
rule without the sunset clauses, and as
a result, up to 720 snowmobiles per day
were allowed for the winter of 2008—09.
Due to a pending appeal, there is still
uncertainty regarding that
reinstatement. As explained above,
there has been no current NEPA
analysis or other determination that use
at the levels authorized under that
regulation is consistent with the NPS’s
statutory and other mandates.
Accordingly, the No Action Alternative
analyzed in the 2008 EA represents a
more logical and useful benchmark
against which impacts can be compared,
and therefore continues to better satisfy
the purposes of the no action alternative
under NEPA.

20. Comment: The snowcoach-only
alternative was improperly dismissed.

Response: A snowcoach-only
transportation system would have
numerous impacts and might not be the
least impacting form of transportation.
While NPS agrees that preservation of
resources is key to the fundamental
mandate of Yellowstone and the entire
National Park System, the suggestion
that the Yellowstone National Park
enabling statute and the NPS Organic
Act mandate snowcoach use is
incorrect. These acts direct the agency
to protect park resources and provide
for enjoyment without incurring
impairment. If NPS is to provide for any
sizeable visitor access to Yellowstone in
the winter, motorized vehicle use is
necessary, and NPS believes that a limit
of 318 snowmobiles per day and 78
snowcoaches per day effectively allows
the agency to protect its resources while
providing for visitation during this two-
winter period.

21. Comment: The NPS has received
a larger percentage of comments from
the past planning efforts supporting a
transition from snowmobiles to
snowcoaches.

Response: The NPS has reviewed all
comments received throughout the past
and present winter use planning efforts
in compliance with the NEPA and other
relevant laws and regulations. The NPS
is mandated to consider all of these
comments in order to provide the
decision-maker with a fully informed
environmental analysis to base their
decision on. NPS cannot base its
decision simply on the sheer numbers of
comments in support or against
snowmobile, snowcoach, or solely non-
motorized winter use. Snowcoach use
has slowly and steadily increased.
Somewhat more visitors still prefer to
visit Yellowstone via snowmobiles.
Snowcoaches do facilitate conversations
between guides and visitors, but the
guiding requirement for snowmobiles
also has a similar result. If visitors
double up on snowmobiles, the cost is
comparable to snowcoach tickets for
multiple individuals. Snowmobiles and
snowcoaches both cause similar
soundscape, wildlife and air quality
impacts. Snowcoaches may consume
more fuel per capita than do the
snowmobiles that meet NPS air and
sound requirements for use in
Yellowstone. As the FONSI indicates, it
is no longer clear that snowcoaches are
the “least impacting” oversnow
vehicles.

22. Comment: The Park should work
with surrounding communities to
educate the public regarding responsible
and appropriate behavior within
Yellowstone National Park.

Response: The current commercial
guiding program provides an excellent
way for the public to learn about the
park and appropriate behavior. In the
long-term plan, the NPS will evaluate
alternatives that look at education
programs for unguided or non-
commercial guided opportunities.

23. Comment: The NPS should
provide the public and use a transparent
and candid interpretation of the
findings related to snowmobile impacts
on park resources.

Response: The NPS has used the most
current information available in
preparing the 2008 EA and this
decision. That information has led to a
new and better understanding of the
contribution of both snowmobiles and
snowcoaches to impacts on park
resources.

24. Comment: The proposed rule and
impact analysis violates the NPS’s
Organic Act of 1916, findings within the
2008 EA, the court ruling of the U.S

District Court for Wyoming, other
previous decisions on this issue, and
other provided court precedents.

Response: As a result of the Wyoming
District Court’s order, the reinstated
2004 rule was in effect for the winter of
2008-2009. This interim rule would be
in effect for two winter seasons. NPS
believes the two-year duration of the
plan is necessary to provide adequate
time to develop a new long-term winter
use plan. NPS believes the rule is
consistent with all applicable court
decisions concerning prior winter use
plans, and other applicable authorities.

25. Comment: The methodologies of
the analyses were flawed because it did
not compare the impacts of
snowcoaches versus snowmobiles
adequately, consider the historical
precedent of snowmobile use, and used
existing concessioner contracts as the
basis for use numbers.

Response: The computations in the
2008 EA were based on actual field
measurements in Yellowstone, not on
hypothetical modeling or estimates.
Given the average passenger load on
snowmobiles and snowcoaches in
Yellowstone and the actual fuel
economies of these vehicles,
snowcoaches consume more fuel per
passenger than snowmobiles. As
indicated by the August 2008 peer-
reviewed paper, “Portable Emission
Measurements of Yellowstone National
Park Snowcoaches and Snowmobiles”
by Gary A. Bishop, Ryan Stadtmuller,
Donald H. Stedman, and John D. Ray in
the Journal of the Air and Waste
Management Association (59:936—942),
snowcoaches and snowmobiles are very
similar in the per-passenger emissions.
The soundscape modeling in the 2007
EIS (which was not challenged on this
issue) indicated that a snowcoach-only
alternative would cause major adverse
effects to soundscapes. More recent
monitoring information indicates
snowcoaches are audible for similar
time periods as commercially guided
snowmobile groups. Also work on
snowcoach sound indicates that the
loud coaches include some modern
vehicles, as well as those historic
coaches that have not been retrofitted.

26. Comment: The false studies like
the two-stroke emission test (where they
used a very old, very out of tune two-
stroke engine and compared the results
against a brand new fuel efficient car)
are a criminal use of taxpayer money.

Response: Current snowmobile
emission information was based on
modern snowmobiles that meet NPS air
and sound requirements. Two-stroke
snowmobile air emissions information
used standard EPA emission factors.
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27. Comment: The economic baseline
analysis used in the 2008 EA should be
540 snowmobiles per day, as opposed to
ZEro.

Response: As discussed above, the No
Action Alternative analyzed in the 2008
EA represents the most logical and
useful benchmark against which
impacts can be compared, and therefore
continues to best satisfy the purposes of
the no action alternative under NEPA.

As discussed below, the economic
analysis in this rule used a different
baseline, based on the reinstated 2004
rule and its limit of 720 snowmobiles
per day.

28. Comment: The NPS methodology
for determining a comment period was
improper and does not need to relate to
the winter use season.

Response: Little time was available to
complete the 2008 EA, so the public
comment period on the EA in 2008 was
quite limited. The NPS regrets any
difficulties entering comments into its
Web-based public comment system, but
notes that comments sent by regular
mail were also accepted. The NPS also
provided an additional 45-day comment
period on the proposed rule and took
into account all comments received on
the rule and 2008 EA. Thus a full 60-
day comment period was provided on
the proposed action.

29. Comment: NPS Management
Policies prohibit the impairment of park
resources and values, and snowmobile
use constitutes an impairment.

Response: No impairment to park
resources was found for the Selected
Alternative.

30. Comment: No limit should be
established for snowmobile access until
impairment of park resources has been
identified and proven. The standard of
how impairment is applied to
soundscapes is too strict.

Response: The Organic Act charges
NPS with providing for enjoyment of
the national parks “‘by such means as
will leave them unimpaired.” However,
nothing in the Organic Act suggests that
impairment is the only consideration
that may justify imposing limitations on
use. The Organic Act clearly authorizes
appropriate limitations on use as
needed to protect park resources and
values. Recreational uses may be
prohibited if they are not an appropriate
use, which does not necessarily mean
that they cause impairment. NPS also
manages uses so as to minimize
conflicts among them. The NPS
Management Policies explain when
recreational and other uses may be
prohibited or restricted. The natural
soundscape is one of the “park
resources and values” that NPS is

required to conserve and protect from
impairment under the NPS Organic Act.

31. Comment: A potential precedent
may be set that would restrict un-guided
automobile use inside the park during
the summer.

Response: This is a winter use plan
not a summer plan. Issues and concerns
are different in the winter than in the
summer, and this plan does not set a
precedent for summer visitation.

32. Comment: Unacceptable impacts
to park resources were not adequately
addressed in the 2008 EA—more action
is needed to prevent the unacceptable
impacts caused by snowmobile use
within the park.

Response: The NPS finds that the
negligible to moderate impacts of the
Selected Alternative described in the
2008 EA and FONSI do not meet the
criteria described in the FONSI for
either unacceptable impacts or
impairment, and are therefore consistent
with the NPS’s statutory requirements
under the Organic Act.

33. Comment: Snowmobiles that meet
NPS air and sound requirements are not
impacting the air quality within the
park and give off fewer emissions.

Response: All snowmobiles allowed
into the parks (with certain minor
exceptions) must meet NPS air and
sound requirements. These are the
cleanest snowmobiles on the market.
Impacts on air quality were analyzed
and discussed in the EA and FONSI.

34. Comment: Air quality is adversely
affected by the use of snowmobiles in
the park, primarily due to exhaust, and
that it is the duty of the NPS to prevent
adverse impacts to air quality.

Response: Alternative 1 considered in
the 2008 EA would close the park to
visitor oversnow vehicle use and
therefore fully protect air quality.
However, Alternative 1 would deny
access to much of the park for those not
capable of skiing or snowshoeing. The
Selected Alternative would allow only
snowmobiles that meet NPS air and
sound requirements into the park.
Recent use levels have been similar to
or higher than the levels expected under
the Selected Alternative, and air quality
has been very good to excellent in the
park. It is therefore expected to remain
very good to excellent.

35. Comment: Snowmobiles and
snowcoaches have the same impact on
air quality.

Response: Snowcoach use has been
carefully analyzed in the winter use
plan, particularly since their impacts
upon park soundscapes, wildlife, and
air quality are at times greater than
those of snowmobiles. As indicated by
the August 2008 peer-reviewed paper,
“Portable Emission Measurements of

Yellowstone National Park
Snowcoaches and Snowmobiles” by
Gary A. Bishop, Ryan Stadtmuller,
Donald H. Stedman, and John D. Ray in
the Journal of the Air and Waste
Management Association (59:936-942),
snowcoaches and snowmobiles are very
similar in the per-passenger emissions.
Snowcoaches also use more fuel than
snowmobiles, even accounting for the
different passenger loads.

36. Comment: While the NPS claims
to have independent “authority and
jurisdiction to administer some
provisions of the Clean Air Act” in the
2008 EA, the State of Wyoming has
primacy under the Clean Air Act;
therefore, the NPS has no authority to
rely on air quality standards to limit
snowmobile access in the park.

Response: NPS agrees the States of
Wyoming, Montana and Idaho play a
primary role in implementation of the
Clean Air Act as it affects the park.
However, as the Federal Land Manager,
the NPS also has responsibilities to
protect air quality and air quality-
related values in the park. The Clean Air
Act is not the sole applicable authority.
As explained above, this is an exercise
of the NPS Organic Act authority over
use within the park, not an effort by
NPS to regulate manufacturers, and it is
consistent with Section 310 of the Clean
Air Act. Air quality is expected to
remain very good to excellent under the
rule. The Organic Act reserves ample
discretion to the Park Service to
determine how best to provide for
enjoyment of the Park. Thus, NPS has
exclusive responsibility to determine
the appropriate level and type of public
access into national parks; indeed, many
other national parks are closed entirely
to motorized access in the winter.

37. Comment: The analysis of air
quality was flawed, since air quality
monitoring was not conducted along
road corridors and the range of impacts
from pollution was not fully accounted
for in the analysis. The analysis of air
quality impacts was improper since the
NPS has not properly explained how an
action would have “major” impacts on
air quality within the park.

Response: The 2008 EA used new
impact threshold definitions in order to
address exactly the sorts of issues raised
by this comment. The definitions for
this EA were intentionally adjusted
downward to be more conservative—
that is, more protective—of park
resources. The definitions are not based
on parkwide metrics; rather, they are
based on actual monitoring data, which
are gathered at the two places where
oversnow vehicle use is highest, Old
Faithful and West Yellowstone. The
NPS used the National Ambient Air
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Quality Standards (NAAQS) in
assessing air quality impacts because
they provide an objective standard
established by the EPA in order to
protect air quality and protect public
health.

38. Comment: The compaction of
snow is a benefit of snowmobile use, as
it prevents erosion.

Response: Snowmobile and
snowcoach use under this rule is
confined to a portion of the existing
road system. The area of compacted
snow comprises a negligible portion of
the park acreage and has a negligible
effect on overall snowmelt, runoff
patterns, and erosion.

39. Comment: National parks are for
the entire public, not just for
environmentalists or special interest
groups.

Response: National parks are open to
the general public. Winter use
management is intended to address
specific issues while providing
opportunities for all visitors to enjoy the
parks consistent with NPS legal
mandates and policies.

40. Comment: Studies have shown
that black carbon emissions have
adverse effects on the snowpack and
should be analyzed before a rule is
enacted.

Response: Monitoring of pollution
deposition in the snowpack has been
underway for more than 10 years, and
this concern has not been identified in
Yellowstone. As indicated in the 2008
EA, this monitoring will continue.

41. Comment: Many snowmobile
operators drive too fast in the park

Response: All snowmobiles are to be
commercially guided, which generally
has eliminated speeding and other past
problems. This is demonstrated, among
other things, by the reduction in
citations for such violations.

42. Comment: Banning or limiting all
automobiles within the park should be
explored, since snowmobiles are not the
only motorized type of vehicle that
creates impacts.

Response: Regarding automobiles in
the summer, this is not a summer use
plan, but rather a winter use plan, so
such decision-making is beyond the
scope of the rule. In the winter, the
majority of the park has long been
closed to automobiles, with the roads
groomed for oversnow vehicle use.
Plowing the roads for automobile use
will likely be analyzed in the long-term
winter use plan.

43. Comment: Snowmobile use
adversely affects human health and
safety because of air pollution,
snowmobile accidents and crashes, and
improper snowmobile operation.

Response: Concerning health and
safety, results of the most recent
personal exposure monitoring from
winter 2008-2009 shows no
exceedances of standards. With the
requirement for commercial guiding,
law enforcement incidents related to
snowmobile use have dropped
dramatically in the past five years, as
compared to the 1990s, thus indicating
fewer accidents and violations.

44. Comment: The analysis of health
and safety is flawed because NPS must
utilize health and safety metrics that
have reasoned basis in relevant health
standards for determining major health
and safety impacts resulting from
snowmobile use.

Response: NPS safety managers use
OSHA and NIOSH metrics for
measuring exposure of employees to
sound and air pollution, which are
standard measures used by safety
professionals in determining hazards.

45. Comment: Snowmobile operators
use caution and are polite to other users;
I did not see any blue haze.

Response: NPS monitoring has shown
dramatic improvements in winter
conditions relative to historical use.

46. Comment: The cost of continuing
snowmobile use at the park, conducting
studies on this matter, and maintaining
the East Entrance Road would be too
much for the amount of snowmobilers
that currently access the park.
Furthermore, keeping Sylvan Pass open
is too dangerous for park staff.

Response: Winter operations in
Yellowstone are expensive for
snowmobile or snowcoach access. The
interim plan continues to implement the
Sylvan Pass Agreement reached with
the City of Cody, Park County,
Wyoming, and the State of Wyoming.
Sylvan Pass will be open only when
safety criteria have been met.

47. Comment: The Park’s assertion
that the snowcoach-only alternative
would have hazardous effects on
oversnow travel is erroneous.

Response: If travel were restricted to
snowcoaches only, a consequent
increase in such traffic would result
assuming visitation levels remain
anywhere near current levels. This
increase could compound the problems
already seen in the park with rutting
and damage to snow roads from
coaches. That is why the NPS is
implementing size and weight
restrictions on coaches.

48. Comment: The Park informed
commercially guided snowmobile
businesses that 14 snowmobiles a day
would be allowed per concessioner, yet
the number now being proposed has
been decreased to nine per day.

Response: NPS recognizes that some
visitors will not be able to take
snowmobiles into Yellowstone.
However, most visitors will be able to
take a snowcoach instead. Some visitors
may have to adjust their plans and visit
the park on different days.

49. Comment: The Park needs the
revenue from snowmobiling activities,
so entrance fees would have to be
increased as a result of banning
snowmobiles from entering the Park.
Otherwise, the entrance fees should be
increased in order to increase law
enforcement patrols.

Response: Decisions regarding the
appropriate type of winter use and
numbers of snowmobiles and
snowcoaches are made without regard
to entrance fee revenues. Entrance fees
related to winter use are a small part of
Yellowstone’s overall budget and a
small part of the fee revenue that
Yellowstone receives. Winter use
accounts for 100,000 of the
approximately 3.2 million people that
visit Yellowstone each year.

50. Comment: Law enforcement
efforts would not necessarily be
decreased with the commercial
snowmobile guide requirement, as is
stated in the 2008 EA. Snowmobile use
within the park requires increased law
enforcement, since many snowmobile
operators do not abide by the rules and
regulations of the park.

Response: The NPS has reviewed the
methodology used to calculate law
enforcement incidents and believes they
correctly show a decrease with the
implementation of the managed use
program, including commercial guiding.
With the managed use program, the NPS
believes that many of the incidents
observed in the past (for example,
snowmobilers speeding or going off
road) rarely occur today.

51. Comment: The potential banning
or limitations placed on snowmobile
access to the park would create adverse
impacts to surrounding businesses,
tourists, as well as the NPS, since
snowmobile outfitters and businesses
that benefit from tourism would have to
increase the cost of snowmobile tours
for tourists.

Response: The 2008 EA and
rulemaking analyzed socioeconomic
impacts using IMPLAN modeling.
Though this model does not incorporate
every potential factor in the
socioeconomic setting, it allows an
objective analysis structure that may be
applied to the entire planning area and
cumulative impact study area. With
respect to the number of snowmobile
and snowcoach entries permitted under
the Selected Alternative and resulting
impacts on operators and visitors, the
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permitted entries (318 snowmobiles and
78 snowcoaches) represent an 8.2%
increase in snowmobiles and a 123%
increase in snowcoaches compared to
the 2007-2008 average of 294
snowmobiles and 35 snowcoaches per
day. The percentage increases
represented by the Selected Alternative
are even larger compared to the 2008—
2009 average of 205 snowmobiles and
29 snowcoaches per day. While the
2008-2009 use likely reflects visitor
uncertainty brought on by recent court
decisions, NPS does not think that use
levels will increase considerably over
the next two years that the Selected
Alternative will be in effect. This is
because of the current economic
slowdown and because NPS does not
expect a considerable increase in use
over such a short period of time.

52. Comment: The economic interests
that currently depend on snowmobiling
could switch to business ventures
related to snowcoaches and the NPS
needs to consider the value of the
natural surroundings in their analysis,
since the park does not exist to provide
profit for businesses located outside the
park. They may switch to business
ventures related to cross country skiing
and snowshoeing.

Response: Gateway communities
provide services to park visitors that the
NPS cannot provide or has chosen not
to provide. Through the planning
process, the NPS determines
appropriate type of winter use and
numbers of snowmobiles and
snowcoaches. Through the concessions
contract process, the NPS then
determines the nature of the business
opportunities available and provides
potential concessioners the opportunity
to submit bid to provide those services.
Businesses may then compete to
provide those services in the park. The
NPS recognizes that each type of use
and access (snowmobile, snowcoach,
ski, snowshoe) creates impacts and the
impacts must be weighed with regard to
the protection of park resources while
providing for visitor enjoyment.

53. Comment: Snowmobile use inside
the park creates undesirable impacts to
soundscapes within the park, disrupts
the quiet serenity the park offers in the
absence of snowmobiles, and may very
well be inconsistent with desirable
conditions.

Response: Even with sound from
cumulative effects of all oversnow
vehicles, NPS expects soundscapes
impacts to stay within moderate levels,
levels that would be fully acceptable
and would be consistent with its desired
conditions and with the 2006
Management Policies. NPS agrees that
winter serenity is important and

believes that the level of use permitted
by the Selected Alternative (by
snowmobiles that meet NPS air and
sound requirements, combined with
snowcoach use) will result in large
portions of the day without the sound
of oversnow vehicles.

54. Comment: NPS should explain the
adaptive management thresholds
(primarily soundscape thresholds),
consistency with other NPS mandates,
obligation to conserve park resources
and leave them unimpaired throughout
the entire park, legal basis for
considering soundscapes as a park
resource, what an unacceptable impact
is, and baseline in gauging the impacts
on snowmobile use on soundscapes.

Response: The adaptive management
thresholds are a management tool only;
they do not represent the unacceptable
impacts or impairment thresholds
described in section 1.4 of the
Management Policies. Rather, they are a
conservative measure used to alert the
NPS manager that additional attention
to a particular park resource or value is
merited. By reacting to the exceedance
of a conservative adaptive management
threshold, NPS can seek to ensure that
no unacceptable impacts or impairment
occur. Accordingly, the fact that these
thresholds have been exceeded in the
past in no way undermines NPS’s
determination that “sound from
recreational oversnow vehicles [is] well
within acceptable ranges.”

In backcountry areas and travel
corridors, the OSV impacts were
essentially compared against natural
ambient. That is, the natural ambient
was the existing ambient (minus the low
percentage of aircraft sounds). In the
Old Faithful developed area, the natural
ambient was not measurable due to
other existing non-natural sounds (the
heating and ventilating systems in
buildings adjacent to the monitoring site
are continuously audible).

The 2008 EA contains an explanation
of the relationship between major
impacts, unacceptable impacts, and
impairment. NPS notes that the term
“major” as used in the 2008 EA is
equated with “significant” effects
within the meaning of NEPA.
Accordingly, if a major impact were
predicted, the NPS would prepare an
EIS.

For soundscapes, one of the “clear
bright lines” separating acceptable
impacts from unacceptable impacts is
whether implementation of an
alternative would unreasonably
interfere with the natural soundscape,
be inconsistent with Yellowstone’s
purposes or values, impede the
attainment of Yellowstone’s desired
future conditions, create an unsafe or

unhealthful environment, or diminish
opportunities for current or future
generations.

NPS understands that this “line” does
not establish a “quantitative” standard
as the commenter requests. However,
the intensity of many impacts, and the
manner in which those impacts
translate into impairment or
unacceptable impacts, cannot be
described quantitatively. In such
instances, they must rely on qualitative
standards which are based on the NPS
manager’s best professional judgment.

The soundscape impact threshold
definitions in the 2008 EA make clear
that recreational oversnow vehicle noise
is a subject of this EA and rulemaking;
however, overflights and administrative
vehicles are clearly identified as
contributing to the cumulative
soundscapes impacts, with appropriate
mitigations also identified.

55. Comment: Newer snowmobiles,
specifically ones that meet NPS air and
sound requirements, do not create noise
pollution—a majority of the impacts to
soundscapes within the park emanate
from NPS contractors.

Response: Recent monitoring
indicates that commercially guided
snowmobile groups and snowcoaches
contribute similarly to the audibility of
oversnow vehicles. Early in the
managed winter use program, some
contractors were using snowmobiles
that did not meet NPS requirements.
Newer contracts are correcting this
problem, and the NPS continues to
move towards a requirement that NPS
and concession employees only use
snowmobiles that meet NPS air and
sound requirements.

56. Comment: The soundscapes
impacts presented in the 2008 EA could
be mitigated through further
management of snowmobiles and
snowcoaches by the NPS.

Response: The NPS has only recently
understood that modern snowcoaches
are also significant contributors to the
concerns regarding loud oversnow
vehicles, and the NPS is still working on
methodologies and test procedures for
sound testing of snowcoaches. The lack
of a stable, long-term plan has slowed
implementation of snowcoach sound
and air emission requirements. An
individual snowcoach represents a
significant investment, and
snowcoaches are operating under 10-
year contracts that were awarded in
2003. Therefore the NPS believes the
long-term planning process should
establish the test procedures and
specifics of snowcoach sound and air
emission requirements.

57. Comment: Experiences on a
snowmobile could not be replaced with
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a snowcoach, such as the feeling of
openness, experience of the scenery,
experience of the ability to access public
lands.

Response: NPS recognizes that
snowmobiles and snowcoaches offer
different types of experiences for
visitors.

58. Comment: Snowmobile use has a
negative impact on visitor experience
from the noise, exhaust, and wildlife
disturbance.

Response: A visitor survey in 2008
specifically addressed soundscapes and
wildlife and found a high level of visitor
satisfaction.

59. Comment: Snowcoach use should
be increased based on past visitation
trends, as snowcoaches could enhance
the visitor experience.

Response: Snowcoach ridership has
increased (except for the winter of
2008-2009 when uncertainty and
economic concerns reduced all winter
use). With more snowcoaches, NPS now
understands that snowmobiles and
snowcoaches both contribute to air
quality, soundscapes, and wildlife
impacts. Snowcoach limits have not
been reached (the peak day in the last
three years was 60 of 78 authorized).
Based on these concerns, the NPS
cannot increase snowcoach numbers
during this interim plan. The number of
snowcoaches to be allowed will be
addressed in the long-term winter use
plan.

60. Comment: The mission and
purpose of the NPS is to preserve
national parks for future generations;
snowmobile use is considered both
consistent and inconsistent with this
purpose.

Response: The NPS mission is to
preserve and protect the park resources
while providing for visitor enjoyment.
The managed winter use program
during the past five winters has allowed
that to occur.

61. Comment: The interim rule should
be finalized by November 15, 2009, so
people could plan for the coming
season. The opening date caveat that
assumes accumulation of sufficient
snow is improper.

Response: When the NPS reopened
the comment period on the proposed
rulemaking in July, it notified the public
of its intent to have a rule in place for
the upcoming winter season, so that
people could plan accordingly. The
December 15 opening date for oversnow
vehicle access has been flexible for
different types of vehicles, depending
on snow accumulation. When there is
insufficient snow for snowmobiles or
steel-tracked snowcoaches, rubber
tracked snowcoaches have been
allowed.

62. Comment: Snowmobiles are an
important historical use; any recent
decline in use is not related to demand
but the current litigation that has
occurred.

Response: NPS believes that
uncertainty brought on by litigation
(and recently, the economic downturn)
has contributed to reduced snowmobile
numbers.

63. Comment: Current requirements
for guided snowmobile use put
experiencing the park out of the reach
many visitors.

Response: Yellowstone has always
been an expensive place to visit in the
winter, and the NPS understands that
guiding and snowmobile technology
requirements can add to the cost of a
visit. The northern areas of the park can
be visited via wheeled vehicle, where
visitors are able to view many features
and wildlife from the roadside or via
short walks, ski, or snowshoe trips.

64. Comment: The visitor use survey
raises legitimacy concerns, and the
survey may be biased.

Response: The survey used
appropriate methodologies to help begin
to understand the human dimensions of
wildlife and soundscapes. The methods
and draft instruments were made
available for public review as part of the
Paperwork Reduction Act process.

65. Comment: The NPS finding that
there would be impacts on visitor access
and circulation under Alternative 1 in
the 2008 EA is incorrect because not all
reasonable alternatives were considered,
the beneficial impacts were not
considered, and the thresholds applied
did not take into consideration the
expiration of the 2004 rule.

Response: For reasons explained
therein, the NPS considered two
alternatives in the 2008 EA: No Action,
which presumed no snowmobile or
snowcoach access, and the Proposed
Action, which called for 318
snowmobiles and 78 snowcoaches. A
wide range of alternatives was
considered in the earlier 2007 EIS,
including the alternative specifically
recommended by the commenter (allow
access only from South Entrance to Old
Faithful in the winter). In the 2007 EIS,
major adverse impacts were found to
visitor access and experience with this
alternative (3A in that document). A
wide range of alternatives will be
considered in the long-term plan and
EIS.

66. Comment: Snowmobiles provide
the opportunity to enjoy the scenic
nature of the parks.

Response: Snowmobiles and
snowcoaches each provide various
opportunities for visitors to enjoy the

park, and each provides different
experiences for visitors.

67. Comment: Snowmobile use affects
the scenic quality and landscapes of the
park as a result of exhaust and haze.

Response: The impacts that the
commenters are describing seem to be
those that were experienced before the
managed winter program took effect.
Snowmobiles that meet NPS air and
sound requirements and snowcoaches
produce similar air emissions on a per
passenger basis. The blue haze no longer
occurs.

68. Comment: The use of
snowmobiles in the park is adversely
impacting vegetation, including
impacting critical habitat.

Response: Snowmobiles and
snowcoaches have always been limited
to the roads that visitors use in the
summer months. Off-road travel is
prohibited in the park. The NPS is not
aware of any effects to vegetation as a
result of snowmobile or snowcoach use.

69. Comment: Snowmobile use in the
park disrupts wildlife during the winter
months when the animals are more
vulnerable from such impacts as noise.
Others feel snowmobile and snowcoach
use does not disturb wildlife.
Referenced studies should be
considered.

Response: Thousands of observations
of wildlife reactions to nearby oversnow
vehicles have extensively documented
patterns of behavioral responses in some
bird and ungulate species. Substantial
changes in behavior are uncommon, and
none of the observed responses suggest
immediate threats to the health or
welfare of these wildlife populations.
Furthermore, the populations of these
species within the park have either
grown or remained stable during the
decades in which winter use expanded
dramatically. The exception—the
trumpeter swan—declined throughout
the region due to causes unrelated to
winter use. Although important research
questions remain regarding the
ecological effects of winter use at
Yellowstone, no compelling evidence
has emerged regarding impacts to the
studied wildlife populations from recent
research to support dramatic reductions
in winter access to the park.

The rule will continue winter use at
approximately the same levels as
experienced in the past five years. All
winter visitors to Yellowstone will be
required to travel in a guided group,
whether with a commercial snowmobile
guide or in a guided snowcoach. Effects
on wildlife are expected to be similar to
those seen in the last five years,
primarily negligible to minor (with
possible moderate effects to swans and
eagles).
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70. Comment: NPS findings regarding
the impacts of snowcoaches and
snowmobiles on wildlife are
inconsistent with the recommendations
of NPS biologists.

Response: As discussed in the FONSI,
there have been some ambiguous and
somewhat inconsistent statements in
past papers on wildlife impacts. NPS
has determined, however, that the
Selected Alternative is consistent with
the biologists’ actual recommendations.

The 2008 EA states, ‘“White et al.
erred in stating winter use should be
limited to 50,000 oversnow visitors.
[emphasis in original] Rather, they
intended that the phrase read ‘<50,000
over-snow vehicles’” (White 2008).
White 2008 is a citation to a memo from
Dr. White available at http://
www.nps.gov/yell/parkmgmt/upload/
correction_2006winuserpt.pdf which
clarifies that the intended limit was
indeed 50,000 vehicles, not visitors.
Had the record actually suggested a
limit of 50,000 visitors, rather than
vehicles, NPS would have noted as
much in its discussion of the
snowcoach-only transportation system
in the 2007 FEIS, which would
accommodate 129,600 oversnow visitors
(120 snowcoaches x 12 passengers per
coach x 90 days per season).

In some reports, park wildlife
biologists have recommended that
oversnow use be limited to the numbers
observed during the ‘““past three years
[2001-2004] of their study.” One
example, a memo by P.J. White of
November 9, 2008, has been interpreted
by some to mean that snowmobile use
should be limited to no more than
approximately 260 snowmobiles per day
and snowcoaches be limited to no more
than approximately 30 per day (which
were the averages those years).

Other papers by the same authors,
however, discussed a wider time frame
(1999-2006) and higher levels of use.
The peer-reviewed scientific journal
article, “Behavioral Responses of Bison
and Elk in Yellowstone to Snowmobiles
and Snow Coaches” by John J.
Borkowski, P.J. White, Robert A. Garrott,
Troy Davis, Amanda R. Hardy and
Daniel J. Reinhart. Ecological
Applications 16(5) 2006, pp. 1911—
1925) makes it clear that the monitoring
period they are referring to is 1999
through 2004. Average daily oversnow
vehicle use ranged from 593 per day
during the 2002 winter to 178 oversnow
vehicles per day in 2004. Maximum
daily numbers ranged up to 1168
oversnow vehicles during the study.
Cumulative oversnow vehicle entries for
the winter season for the West Entrance
alone ranged up to 46,885 for the winter
season (data are found on page 1915 of

the paper). At the conclusion (p. 1924),
the authors state:

This study documented that winter visitors
traveling on OSVs were essentially confined
to the groomed roads, typically behaved
appropriately when viewing wildlife, and
rarely approached wildlife except when
animals were on or immediately adjacent to
the road. These attributes have allowed elk
and bison in Yellowstone to habituate
somewhat to OSV recreation, commonly
demonstrating no observable response, and
rarely displaying “fight or flight’” responses
when animals were off road. Further,
available data provide no evidence that levels
and patterns of OSV traffic during the past
35 years adversely affected the population
dynamics or demography of elk and bison.
Thus, we suggest regulations restricting the
levels and travel routes of OSVs during our
study were effective at reducing disturbances
to bison and elk below a level that would
cause measurable fitness effects. We
acknowledge the potential for fitness effects
to develop if OSVs or other stressors become
more severe or prolonged. Thus, we
recommend park managers consider
maintaining OSV traffic levels at or below
those observed during our study [1999-
2004]. Regardless, numerous studies have
shown that scientific findings rarely
persuade people to alter their values or
beliefs (e.g., Meadow et al. 2005). Thus, we
suspect that varying interpretations of the
behavioral and physiological response data
will continue to exist because of the diverse
values and beliefs of the many constituencies
of Yellowstone National Park.

The Selected Alternative maintains
the restrictive regulations that reduced
disturbances and maintains OSV traffic
levels well below those observed from
1999-2004, and is thus fully consistent
with the recommendations of this peer-
reviewed article and the biologists’
subsequent clarifications.

71. Comment: The NPS did not
adequately show that major impacts to
wildlife (such as the road packing/
grooming impacts to bison) are avoided
under the current interim winter use
plan.

Response: The issue of bison use of
groomed roadways is addressed in
detail in the 2008 EA. Impact threshold
definitions were based on the best
information from NPS wildlife
scientists, the 2006 Management
Policies, and federal laws. The NPS
notes that the Selected Alternative
would result only in negligible to minor
effects on park wildlife (with possible
moderate effects on swans), and that
wildlife monitoring will continue.

72. Comment: Sylvan Pass and the
East Entrance are an important point of
access to the Park—a higher number
should be used to satisfy demand and
justify keeping the East Entrance open.

Response: The NPS will honor the
agreement reached with the State of

Wyoming, Park County, Wyoming, and
the City of Cody regarding Sylvan Pass.
To that end, 20 snowmobiles and 2
snowcoaches per day are allocated to
the East Entrance.

73. Comment: The East Entrance and
Sylvan Pass should not be used because
of the costs to keep the entrance open
versus the revenue generated—the funds
saved by closing this area could be used
for other park operations.

Response: The NPS reached an
agreement with the Sylvan Pass Study
Group and this plan continues to
implement the agreement (which
recognizes weather-related constraints
and NPS fiscal, staff, infrastructural,
equipment, and other safety-related
capacities). Management of the pass will
continue to be evaluated in a long-term
plan.

74. Comment: The 15-day comment
period on the draft rule was not
sufficient time to offer comment,
irrelevant of the NPS justification—this
violates the intent of NEPA. Further, the
NPS should have accepted email
comments on this issue.

Response: The NPS provided 15 days
for comment on the 2008 EA and a total
of 60 days for comment on the proposed
rule. The decision took into account all
the comments received on the proposed
rule and 2008 EA. The NPS Planning,
Environment, and Public Comment
(PEPC) web-based system allows for
electronic submission of comments. The
NPS regrets any difficulties entering
comments into the PEPC system, but
notes that comments sent by regular
mail were also accepted.

75. Comment: The current interim
plan did not include a full range of
alternatives as required under NEPA. By
changing the number of snowmobile
allowed in the interim plan compared to
what was previously allowed, and
without providing a reasoned
explanation, the NPS is not compliant
with the Administrative Procedure Act
(APA).

Response: As discussed in the
purpose and need for the 2008 EA, this
EA and rulemaking considered only
those options that would have allowed
the NPS to open the parks for an interim
period without causing major impacts.
NPS did not examine options that it
knew, based on previous analyses,
modeling data, or monitoring data,
would cause major impacts. Such
impacts must first be analyzed in an
EIS. In order to ensure that some
motorized access could occur for the
upcoming winter, NPS proposed an
approach it believed could likely be
supported by a Finding of No
Significant Impact, which required that
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no major impacts from the decision
could be experienced.

The past five years of monitoring and
studies has provided the NPS with
information that it did not have in
earlier winter use decisions. Using
current monitoring and science, the NPS
is drawing different conclusions
regarding winter use and the
contributions of snowmobiles and
snowcoaches to those impacts.

As the Supreme Court has recently
clarified in Federal Communications
Commission v. Fox Television Stations
(2009), there is no heightened standard
for agency policy changes. An agency
need not provide a more detailed
analysis for a new policy; it simply must
provide the same level of reasoned
analysis that should justify any agency
decision. NPS has indicated the
reasoning for the reduced numbers of
snowmobiles in the 2008 EA.

76. Comment: The interim plan
should have been an Environmental
Impact Statement (EIS) level of analysis,
as opposed to an EA, so the proposed
rule is invalid. Furthermore, the level of
analysis was flawed because the NPS
has changed its definition of impacts
between the various planning processes.

Response: The 2008 EA, which did
not reveal any impacts greater than
moderate, is an appropriate NEPA
analysis document to support this
interim winter use decision and
rulemaking. The rule will continue a
program which has been in place for the
past five winters, and whose impacts are
well understood through monitoring.
While the interim plan is in place, a
wider range of alternatives can be
analyzed in a long-term plan and EIS.

Throughout the several recent winter
use processes, NPS’s desired conditions
have remained the same. The definition
of impacts has changed in recognition of
the use of monitoring data versus
modeling analysis to determine impacts.
The 2007 EIS primarily used computer
modeling, whereas the 2008 EA used
the results from monitoring.

77. Comment: The interim plan/EA
violated NEPA because it did not
provide a proper level of analysis,
would result in the impairment of park
resources, and is pre-decisional because
the proposed rule was released two days
after the 2008 EA was available for
public comment. The NPS should
terminate the 2008 NEPA process.

Response: A final decision was not
made in December 2008. NPS did not
finalize this decision until nearly a year
later, after also allowing an additional
45-day public comment period for the
proposed rule. NPS sought to create an
interim winter use plan that would
probably not have a significant impact

on the environment, which among other
things means that it would not require
the preparation of an EIS. That does not
mean, however, that NPS had prejudged
the outcome of the process. The
proposed rule called for implementing
the Preferred Alternative in the 2008
EA, and the NPS solicited public
comment on both. NPS issued its FONSI
on October 15, 2009. That decision and
this final rule took into account all the
comments received on the 2008 EA and
proposed rule.

78. Comment: There are potential
inconsistencies with the NPS’s
previously published winter use
National Environmental Policy Act
(NEPA) documents. The 2008 proposed
rule and the 2008 EA on which it is
based do not address the bulk of EPA’s
written comments regarding the 2007
Final Environmental Impact Statement
(EIS) for winter use plans in
Yellowstone and Grand Teton National
Parks. EPA has concerns with the
proposed rule and has mitigation and
monitoring recommendations. EPA will
wait for the forthcoming EIS scoping
period to revisit and clarify concerns
with previous winter use analyses.

Response: The past five years of
monitoring and studies have provided
the NPS with information that it did not
have in earlier winter use decisions.
Using current monitoring and science,
the NPS is drawing different
conclusions regarding winter use and
the contributions of snowmobiles and
snowcoaches to those impacts. The
definition of impacts has changed in
recognition of the use of monitoring
data versus modeling analysis to
determine impacts. The 2007 EIS
primarily used computer-based
modeling, whereas the 2008 EA used
monitoring.

79. Comment: Management should
avoid unacceptable or major impacts
and use a mitigated FONSI as one
method to address impacts from
snowmobile use.

Response: The Selected Alternative
does do more than prevent unacceptable
impacts: it avoids all impacts that are
greater than moderate. It protects the
very good to excellent air quality,
minimizes impacts upon park wildlife,
and protects park soundscapes. Also,
the plan would implement an adaptive
management program that managers
could utilize to adjust visitation to
protect park resources even more, if for
some reason monitoring determines
resources are not adequately protected
during these two winter seasons.
Furthermore, by reacting to the
exceedance of a conservative adaptive
management threshold, NPS can ensure

that no unacceptable impacts or
impairment occur.

80. Comment: There is no evidence
that my comments on previous efforts
had been reviewed, so the NPS should
ensure that comments submitted on the
draft rule are reviewed and considered.

Response: All comments submitted on
the 2008 EA and proposed rule were
reviewed and considered. Comments
made in prior planning processes are
beyond the scope of this rule, but NPS
did review and consider all timely
comments in those processes and this
one.

81. Comment: The NPS had
conflicting statements about the
environmentally preferred alternative
between different NEPA efforts.

Response: The environmentally
preferred alternative is determined by
the range of alternatives that are being
considered in the specific NEPA
document. The 2007 EIS did not contain
an alternative with the numbers of
snowmobiles and snowcoaches that are
in the Selected Alternative (318 and 78,
respectively). Most alternatives called
for more snowmobiles or snowcoaches,
or had only limited portions of the park
open to oversnow access. The Selected
Alternative provides access to all park
features in a highly managed program
whose impacts are well understood.

82. Comment: Allowing snowmobile
use is in conflict with purpose for
which Yellowstone was established, the
mandates of the NPS such as the
National Park Service Act of 1916, and
NPS Management Policies because of
the impact this use has to wildlife,
noise, and visitor experience.

Response: While NPS agrees that
public enjoyment is part of the
fundamental mandate of Yellowstone
and the entire National Park System, the
suggestion that the Yellowstone statute
and the NPS Organic Act mandate some
particular level or type of snowmobile
use is incorrect.

While NPS agrees that preservation of
resources is key to the fundamental
mandate of Yellowstone and the entire
National Park System, the suggestion
that the Yellowstone statute and the
NPS Organic Act mandate snowcoach
use is incorrect. These acts merely
direct the agency to conserve park
resources and provide for enjoyment
without incurring impairment. If NPS is
to provide for any significant visitor
access to Yellowstone in the winter,
motorized vehicle use is necessary, and
NPS believes that the limit of 318
snowmobiles per day and 78
snowcoaches per day is consistent with
the park’s mandate.

The NPS Management Policies state
that “NPS managers must always seek
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ways to avoid, or to minimize to the
greatest extent practicable, adverse
impacts on park resources and values.”
(Section 1.4.3) This means that NPS
managers must take reasonable,
affirmative steps toward avoiding or
minimizing adverse impacts, but it does
not go so far so as to constrain the NPS’s
discretion to allow impacts that the NPS
deems necessary and appropriate to
provide for the enjoyment or
conservation of the park.

83. Comment: The scope of the
interim plan was misdirected, as
snowmobiles have a small impact when
looking at the bigger picture.

Response: Historically, oversnow
vehicle use (especially snowmobiles)
caused most of the impacts associated
with winter use in Yellowstone, for
example, accounting for the majority of
air pollution. During the past five years,
with the managed use program, most of
those historic issues have been
addressed, and the NPS now
understands that snowmobiles and
snowcoaches are contributing similarly
to winter use related impacts.

84. Comment: Because the definition
of the word ““natural” was misapplied
by the NPS, and because snowmobiles
travel along developed park highways
and not off-road, the executive order
that regulates off-road vehicles is not
applicable and snowmobile use is not
subject to special regulation.

Response: NPS recognizes that
Executive Order 11644 (Use of Off-Road
Vehicles on Public Lands, as amended
by E.O. 11989) applies to all federal
agencies that allow snowmobiling. The
Executive Order defines off-road vehicle
as “‘any motorized vehicle designed for
or capable of cross-country travel
* * * That Executive Order requires
federal agencies to promulgate
regulations. The NPS regulation, which
is found at 36 CFR 2.18, requires
promulgation of special regulations like
this rule.

85. Comment: The desired conditions
established in the 2008 EA were not
subject to public review and that public
comment must be solicited on these
conditions.

Response: The desired conditions in
the 2008 EA were similar to the desired
conditions identified in the 2007, 2004,
2003 and 2000 winter use plans and
have been subject to public review in all
those past planning processes.

86. Comment: Including a winter use
monitoring plan in the scope of the 2008
EA was unnecessary since oversnow
motorized vehicle use should not be
permitted.

Response: The winter-specific
monitoring complements other
monitoring programs. For example, the

park monitors atmospheric deposition
(including mercury), visibility
(including ozone), and fine particulates
at other stations.

87. Comment: There are resources that
the NPS needed to further analyze such
as subnivian fauna and climate change.

Response: A review of long-term
climate trends was presented in the
2007 EIS and will be considered in the
new long-term winter use plan.
Subnivian fauna were dismissed as an
impact topic because snowmobile and
snowcoach use is confined to paved and
hard-packed gravel roads that visitors
use in the summer. Impacts to subnivian
fauna, which may occur elsewhere as a
result of cross-country motorized use,
do not occur in Yellowstone.

88. Comment: NPS misinterprets the
Organic Act, Yellowstone Park Act,
Clean Air Act, General Authorities Act,
the NPS Management Policies,
Executive Orders, and the Park’s Master
Plan. The proposed rule is
fundamentally flawed. Some argue that
these laws require that snowmobiles be
banned, while others argue that
conservation should not predominate
over recreation.

Response: While the NPS agrees that
public enjoyment is part of the
fundamental mandate of Yellowstone
and the entire National Park System, the
suggestion that the Yellowstone statute
and the NPS Organic Act mandate some
particular level or type of use is
incorrect.

Under 36 CFR 2.18, snowmobile use
is prohibited except where specific
routes are designated, on terms that,
among other things, are consistent with
park values and do not damage park
resources. That regulation implements
Executive Order 11644, as amended by
Executive Order 11989, which applies
to all federal agencies that allow
snowmobiling.

Nothing in the Organic Act suggests
that impairment is the only
consideration that may justify imposing
limitations on use. For example, the
portion of the Organic Act that charges
NPS with conserving the scenery,
natural and historic objects, and wildlife
within the parks can also justify
limitations on use.

NPS Management Policies state that
“NPS managers must always seek ways
to avoid, or to minimize to the greatest
extent practicable, adverse impacts on
park resources and values.” (section
1.4.3) This means that NPS managers
must take reasonable, affirmative steps
toward avoiding or minimizing adverse
impacts, but it does not go so far so as
to constrain the NPS’s discretion to
allow impacts that the NPS deems
necessary and appropriate to provide for

the enjoyment or conservation of the
Park.

The NPS formulated this interim
winter use plan for Yellowstone in full
compliance with the appropriate laws,
policies, and executive orders. The
amount and type of snowmobile and
snowcoach use, and the restrictions on
that use, will allow visitors to enjoy the
park while protecting park resources.

89. Comment: The proposed rule does
not take into consideration the
precedent related to providing non-
commercial opportunities in national
parks, as this action would set a
precedent for banning other types of
vehicles in other parks.

Response: The concept of non-
commercial guiding or unguided access
(both with training programs) has been
analyzed in previous winter plans and
will be evaluated in alternatives in a
long-term plan. This is a winter plan,
not a summer use plan and does not set
a precedent for other seasons or types of
visitor access, nor does it limit what
may be studied in a long-term winter
use plan.

90. Comment: The proposed rule is
not consistent with the 2008 Wyoming
Court Order, and does not provide the
certainty that the order called for. The
interim rule constitutes a final agency
action subject to judicial review, so the
NPS should not take final agency action
on the interim rule.

Response: The NPS believes the
interim rule is consistent with all
applicable court orders.

91. Comment: Compared to
snowmobiles, snowcoaches produce
greater emissions so these snowmobiles
that meet NPS air and sound
requirements should be allowed in the
park.

Response: As discussed above,
snowmobiles and snowcoaches produce
similar per-passenger emissions. NPS
anticipates implementing NPS air and
sound requirements for snowcoaches in
the future, but not during these two
winter seasons.

92. Comment: The plan is inaccurate
because there is a lack of any
measurable criteria.

Response: The adaptive management
plan contains both quantitative and
qualitative thresholds.

93. Comment: Poor air quality within
the park stresses wildlife, deteriorates
visitor experience, and contributes to
climate change.

Response: The 2008 EA analysis
looked at impacts to wildlife,
soundscapes, and air quality which can
directly or indirectly affect these
resources. It identified minor impacts to
wildlife, moderate impacts to
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soundscapes, and negligible impacts to
air quality.

94. Comment: Snowmobile use in the
Park should be banned to reduce global
warming, conserve oil resources, and to
fight the “obesity epidemic.”

Response: Snowmobiles meeting NPS
emission requirements get 20—-26 miles
per gallon—a fuel economy far better
than traditional two-stroke
snowmobiles, and similar on a per-
passenger basis to snowcoaches. Skiers
and snowshoers use snowmobiles and
snowcoaches to access trails in the park.

95. Comment: The NPS overstated
impacts to public and employee health
and safety by analyzing the No Action
Alternative.

Response: In taking a hard look at the
impacts of the No Action Alternative
(closing the park to guided snowmobile
and snowcoach access), the NPS
recognized some impacts would still
occur as a result of administrative
access needed to protect park resources.
NPS deemed those impacts to be
moderate for employee health and
safety.

Changes to the Final Rule

After taking the public comments into
consideration and after additional
internal review, one change was made
to the final rule, in addition to non-
substantive editorial changes made to
improve clarity of the rule. This change
is as follows:

Paragraph 7.13(1)(6) has been revised
to delete references to snowmobiles
manufactured prior to 2004. The NPS
certifies snowmobiles as meeting NPS
requirements for a period of six years.
Winter 20092010 will be the last
winter model year 2004 snowmobiles
that were certified as meeting NPS air
and emission requirements will be
allowed to operate in Yellowstone.
Thus, in this final rule, previous

references to model year 2003 and
earlier snowmobiles were deleted.

Summary of Economic Analysis

The results of the cost-benefit analysis
indicate this regulation will have de
minimis negative impacts. This
determination is based on a
consideration of current economic
conditions, visitor trends from recent
years and continued uncertainty of park
policies from court decisions. In
addition, this winter use plan will only
be in place for a two-year interim
period. In order to capture the widest
range of possibilities, two scenarios
were analyzed within this analysis. The
“expected scenario” includes the
impacts that are most likely to occur
and the “maximum scenario” includes
the worst possible impacts that might
occur. NPS believes the expected
scenario is most likely to occur. Given
that, the selected alternative will not
have an annual economic effect of $100
million, and will not adversely affect an
economic sector, productivity, jobs, the
environment, or other units of
government relative to the baseline.
Additionally, the selected alternative
will not impose significant impacts on
small businesses.

Cost-Benefit Analysis

The baseline conditions for this
regulatory action are influenced by
recent court decisions. When the
Environmental Analysis was issued in
2008, the 2007 winter use regulation
had been vacated and the authorization
for snowmobile access in the 2004
winter use regulation had expired
pursuant to its sunset provision. Thus,
without regulatory action by NPS at that
time, no snowmobile access would have
been permitted, wheeled vehicle travel
would have continued on roads that had

been traditionally plowed, and the park
would have been open to skiing and
snowshoeing.

In November 2008 the Wyoming
District Court ordered the reinstatement
of the 2004 regulation, without its
sunset provision, until NPS promulgates
a regulation to take its place. The result
of that decision was the continued
authorization for snowmobile and
snowcoach access as provided by the
2004 regulation. While there has been
no current NEPA analysis or other
determination that snowmobile use at
the levels authorized under that
regulation is consistent with NPS
statutory and other mandates, these
conditions describe baseline for
purposes of this regulatory analysis.

In addition the recent economic
downturn has also influenced winter
use. Use in the winter of 2008—2009
dropped from the previous winter in
part due to economic conditions.

NPS constructed two baseline
scenarios to capture the possible range
of impacts. The “expected scenario”
assumes that under baseline conditions
snowmobile and snowcoach use will
not exceed the levels permitted under
the selected alternative. Indeed, to be
conservative, NPS assumed that
snowmobile and snowcoach use under
baseline conditions in this scenario
would equal that permitted under the
selected alternative. That assumption is
considered most likely to hold given
recent trends in snowmobile use, the
current economic downturn, the short
two-year interim period, and the
likelihood of continued uncertainty of
the public regarding the winter use
plan. Given that assumption, changes in
snowmobile and snowcoach use under
the selected alternative will be de
minimis, as indicated in Table 1.

TABLE 1—WINTER SEASON SNOWMOBILE AND SNOWCOACH USE UNDER THE EXPECTED SCENARIO

Entries
Alternative Snowmobile Snowcoach Total
28,620 7,020 35,640
28,620 7,020 35,640
0 0 0

The “maximum scenario’” assumes
that under baseline conditions
snowmobile and snowcoach use will
match levels permitted under the 2004
regulation. That regulation permits 720
snowmobiles and 78 snowcoaches to
access YNP per day. Therefore, under
the maximum scenario the selected
alternative would reduce snowmobile

use by 402 entries per day (720 entries
per day under baseline minus 318
entries per day under the selected
alternative). Snowcoach use would not
be reduced (78 entries per day under
baseline minus 78 entries per day under
the selected alternative). Therefore, as
many as 36,180 snowmobile entries
would be reduced in the maximum

scenario over the 90-day winter use
season. NPS does not believe the
maximum scenario is likely to occur
given the downward trend of
snowmobile use in recent winter
seasons, the current economic
downturn, the short two-year interim
period, and the likelihood of continued
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uncertainty of the public regarding the
winter use plan.

TABLE 2—WINTER SEASON SNOWMOBILE AND SNOWCOACH USE UNDER THE MAXIMUM SCENARIO

Entries
Alternative Snowmobile Snowcoach Total
BASEIINE ..eeiieiieeiie ettt ettt e e et e e e heee e e beeeeateeeenateeeannaeeeabaeeeanreeeeanreeeannen 64,800 7,020 71,820
Y=Y (=T (Yo Y (T g P Y7 TSRS 28,620 7,020 35,640
(07T g To =S TSSOSO P PP S TP PR PPRUSRPPION —36,180 0| —36,180

Benefits and Costs

As indicated in Tables 1 and 2, the
impacts of the selected alternative to
snowmobile use range from a reduction
of zero to 402 entries per day, with zero
being the most likely to occur. Impacts
to visitors are quantified as ‘“consumer
surplus,” which includes the maximum
willingness to pay for such activities
minus the costs of participation.
Therefore, consumer surplus measures

the net benefits of visitation. These total
consumer surplus changes are presented
in Table 3, including total present
values over the two-year period that the
regulation will be in effect.

NPS estimates that businesses will not
incur impacts from the selected
alternative under the expected scenario.
That conclusion is based on the changes
in snowmobile and snowcoach use
presented in Table 1, which are
considered most likely. However, in the

unlikely event that the maximum
scenario would occur, negative impacts
would be incurred. Those impacts
would be associated with the decrease
in snowmobile use presented in Table 2.
These impacts are termed ‘“producer
surplus,” which are a net benefits that
measure similar to the consumer
surplus values accruing to visitors. Total
producer surplus changes for businesses
under the selected alternative are
presented in Table 3.

TABLE 3—QUANTIFIED CONSUMER AND PRODUCER SURPLUS IMPACTS FOR THE SELECTED ALTERNATIVE

Expected scenario

Maximum scenario

Total present Amortized annual Total present Amortized
value value value annual value
Discount Rate:
3 percent .... $0 $0 —$31,305,000 —$15,884,000
7 percent .....cccoeveiiiiiiienieeee 0 0 —30,729,000 —15,884,000

Office of Management and Budget Circular A—4 recommends a 7 percent discount rate in general, and a 3 percent discount rate when ana-

lyzing the impacts to private consumption. Values are 2003 dollars rounded to the nearest 1,000.

It is possible for visitors who do not
access the park by snowmobile or
snowcoach to incur increases in
consumer surplus from decreased
snowmobile use. In the current analysis,
the expected scenario is most likely to
occur with de minimis changes in
snowmobile and snowcoach use;
therefore, no impacts associated with
this phenomenon would likely occur.
Under the maximum scenario, this
phenomenon would increase the
consumer surplus of visitors who do not
access the park by snowmobile or
snowcoach. However, given recent
visitor trends and the relatively low
level of snowmobile and snowcoach use
contemplated under the selected
alternative, it is not possible at this time
to estimate any such changes in visitor
use. Therefore, while recognizing that
such impacts to visitors are possible
under the selected alternative; NPS is
unable to quantify those impacts.

In addition to the potential impacts
described above, NPS believes there
may be a positive impact on “passive”
users under the maximum scenario.

These users are individuals who do not
directly use park resources and perhaps
never intend to do so. Economists refer
to the values these users hold using
several different terms, including non-
use values, passive use values, and
existence values. The underlying
motivations for these values include the
satisfaction of knowing that a particular
resource is protected or a desire to
preserve the resource for future
generations. Under the maximum
scenario, these passive users may be
more confident that park resources are
being protected, and will therefore incur
benefits arising from the knowledge that
park resources may be more protected
by the Selected Alternative. Under the
expected scenario, however, de minimis
changes in snowmobile and snowcoach
use would occur and with
commensurate impacts to these passive
users.

Other benefits that could not be
quantified include the potential
reduction in costs of road grooming and
maintenance, winter staffing,
snowmobile safety hazards, and law

enforcement. In general, decreasing
snowmobile activity under the
maximum scenario may allow the park
to redirect resources towards other
activities that will protect park
resources and address park management
needs. Under the expected scenario,
these impacts are expected to be de
minimis.

Explanation of the Selected Alternative

The Selected Alternative was chosen
because it best balances winter use with
protection of park resources to ensure
that the impairment of, or unacceptable
impacts to, park resources and values
does not occur. The Selected Alternative
demonstrates the NPS commitment to
monitor winter use and to use the
results to adjust the winter use program.
The results of the monitoring program,
including data obtained regarding air
quality, wildlife, soundscapes, and
health and safety, were used in
formulating the alternatives in the 2008
EA. The Selected Alternative applies the
lessons learned over the last several
winters relative to commercial guiding,
which demonstrated, among other
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things, that 100% commercial guiding
has been very successful and offers the
best opportunity for achieving goals of
protecting park resources and allowing
balanced use of the park. Law
enforcement incidents have been
reduced well below historic numbers,
even after taking into account reduced
visitation. That reduction is attributed
to the quality of the guided program.

The Selected Alternative uses strictly
limited oversnow vehicle numbers,
combined with air and sound emission
requirements and 100% commercial
guiding, to help ensure that the purpose
and need for the environmental impact
statement is best met. With access via
snowmobile, snowcoaches, or non-
motorized means, park visitors will
have a range of appropriate winter
recreational opportunities. With the
significant restrictions built into
snowmobile and snowcoach use, this
plan also ensures that these recreational
activities will not impair or irreparably
harm park resources or values.

The Selected Alternative also
supports the communities and
businesses both near and far from the
park and will encourage them to have
an economically sustainable winter
recreation program that relies on a
variety of modes for access to the park
in the winter. Peak snowmobile
numbers allowed under the Selected
Alternative are well below the historic
averages, but the snowmobile and
snowcoach limits should provide a
viable program for winter access to the
park.

Compliance With Other Laws

Regulatory Planning and Review
(Executive Order 12866)

This document is a significant rule
and has been reviewed by the Office of
Management and Budget under
Executive Order 12866.

(1) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities.
These conclusions are based on the
report “Economic Analysis: Selected
Winter Use Plan for Yellowstone
National Park” (Best and Vigil, October
16, 2009).

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Implementing actions
under this rule will not interfere with
plans by other agencies or local
government plans, policies, or controls
since this is an agency specific change.

(3) This rule does not alter the
budgetary effects of entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. It only
affects the use of over-snow machines
within specific national parks. No grants
or other forms of monetary supplement
are involved.

(4) OMB has determined that this rule
raises novel legal or policy issues. The
issue has generated local as well as
national interest on the subject in the
Greater Yellowstone Area. The NPS has
been the subject of numerous lawsuits
regarding winter use management.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). A final Regulatory
Flexibility Analysis has been conducted
and contained in the report ‘“Economic
Analyses: Selected Winter Use Plan for
Yellowstone National Park” (Best and
Vigil, October 16, 2009).

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under
5 U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million or more.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
This rulemaking has no effect on
methods of manufacturing or
production and specifically affects the
Greater Yellowstone Area, not national
or U.S. based enterprises.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local or tribal
governments or the private sector. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required. This rule addresses public use
of national park lands, and imposes no
requirements on other agencies or
governments.

Takings (Executive Order 12630)

Under the criteria in Executive Order
12630, this rule does not have
significant takings implications. Access
to private property located within or
adjacent to the parks will be afforded
the same access during winter as before
this rule. No other property is affected.

Federalism (Executive Order 13132)

Under the criteria in Executive Order
13132, this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism summary
impact statement. A Federalism
summary impact statement is not
required. It addresses public use of
national park lands, and imposes no
requirements on other agencies or
governments.

Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(b) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

Paperwork Reduction Act

This rule does not contain
information collection requirements,
and a submission under the Paperwork
Reduction Act (PRA) is not required.

National Environmental Policy Act

The 2008 Winter Use Plans
Environmental Assessment (2008 EA)
was prepared and made available for
public review and comment. A Finding
of No Significant Impact (FONSI) was
signed October 15, 2009. The 2008 EA
and FONSI are available by contacting
the Yellowstone National Park
Management Assistant’s Office or at
http://parkplanning.nps.gov/.

Consultation With Indian Tribes (E.O.
13175)

Under the criteria in Executive Order
13175, we have evaluated this rule and
determined that it has no potential
effects on federally recognized Indian
tribes.

The NPS has evaluated potential
effects on federally recognized Indian
tribes and have determined that there
are no potential effects. Numerous tribes
in the area were consulted in the
development of the previous winter use
planning documents. Their major
concern was to reduce the adverse
effects on wildlife by snowmobiles. This
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rule does that through implementation
of the guiding requirements and
disbursement of snowmobile use
through the various entrance stations.

Information Quality Act

In developing this rule we did not
conduct or use a study, experiment, or
survey requiring peer review under the
Information Quality Act (Pub. L. 106—
554).

Effects on the Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211. A Statement of Energy
Effects is not required.

Administrative Procedure Act:
Comment periods on the proposed rule
were provided from November 5, 2008,
through November 20, 2008, and from
July 24, 2009, to September 8, 2009, for
a total of 60 days.

This rule is effective on December 15,
2009. The National Park Service
recognizes that new rules ordinarily go
into effect thirty days after publication
in the Federal Register. For this
regulation, however, we have
determined under 5 U.S.C. 553(d) and
318 DM 6.25 that this rule should be
effective on December 15, 2009, the
traditional date for commencement of
the park’s winter use season. This rule
implements the winter use plans for
Yellowstone and relieves the
restrictions on the use of snowmobiles
and snowcoaches that would exist in its
absence. In addition, good cause exists
for the effective date of December 15,
2009, for the following reasons:

(1) The NPS has in good faith publicly
stated that the 2009-2010 winter season
for Yellowstone National Park would
commence on December 15, 2009, and
the public and businesses have made
decisions based on the widespread
public knowledge of this opening date.

(2) The finding of no significant
impact for this rule was signed on
October 15, and was made available to
the public for 30 days prior to the
signing of this rule. By December 15, the
public therefore will have had more
than 60 days notice of the NPS decision.

(3) There would be no benefit to the
public in delaying the effective date of
this rule, given that there has already
been substantial notice of the opening
date and that the park will be open
under conditions substantially similar
to those in effect for the past three years,
other than the reduced entry limits. The
above-described harms to the public
resulting from a procedural delay of this
rule should therefore be avoided, and an
effective date of December 15, 2009, is
warranted.

Drafting Information: The primary
authors of this regulation are John
Sacklin, Management Assistant,
Yellowstone National Park; Jason
Waanders, Office of the Solicitor, and
Phil Selleck, Regulations Program
Manager, National Park Service,
Washington DC.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

m For the reasons given in the preamble,
36 CFR part 7 is amended as set forth
below:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

m 1. The authority for part 7 continues
to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 462(k); Sec.
7.96 also issued under DC Code 10-137
(2001) and DC Code 50-2201 (2001).

m 2. Amend § 7.13 by revising paragraph
(1) to read as follows:

§7.13 Yellowstone National Park.
* * * * *

(1)(1) What is the scope of this
regulation? The regulations contained in
paragraphs (1)(2) through (1)(17) of this
section apply to the use of snowcoaches
and recreational snowmobiles. Except
where indicated, paragraphs (1)(2)
through (1)(17) do not apply to non-
administrative oversnow vehicle use by
NPS, contractor, or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(2) What terms do I need to know?
The definitions in this paragraph (1)(2)
also apply to non-administrative
oversnow vehicle use by NPS,
contractor, or concessioner employees,
and other non-recreational users
authorized by the Superintendent.

Commercial guide means a guide who
operates a snowmobile or snowcoach for
a fee or compensation and is authorized
to operate in the park under a
concession contract. In this section,
“guide” also means ‘“commercial
guide.”

Historic snowcoach means a
Bombardier snowcoach manufactured in
1983 or earlier. Any other snowcoach is
considered a non-historic snowcoach.

Oversnow route means that portion of
the unplowed roadway located between
the road shoulders and designated by
snow poles or other poles, ropes,
fencing, or signs erected to regulate
oversnow activity. Oversnow routes
include pullouts or parking areas that
are groomed or marked similarly to
roadways and are adjacent to designated

oversnow routes. An oversnow route
may also be distinguished by the
interior boundaries of the berm created
by the packing and grooming of the
unplowed roadway. The only motorized
vehicles permitted on oversnow routes
are oversnow vehicles.

Oversnow vehicle means a
snowmobile, snowcoach, or other
motorized vehicle that is intended for
travel primarily on snow and has been
authorized by the Superintendent to
operate in the park. An oversnow
vehicle that does not meet the definition
of a snowcoach must comply with all
requirements applicable to
snowmobiles.

Snowcoach means a self-propelled
mass transit vehicle intended for travel
on snow, having a curb weight of over
1,000 pounds (450 kilograms), driven by
a track or tracks and steered by skis or
tracks, and having a capacity of at least
8 passengers. A snowcoach has a
maximum size of 102 inches wide, plus
tracks (not to exceed 110 inches
overall); a maximum length of 35 feet;
and a Gross Vehicle Weight Rating
(GVWR) not exceeding 25,000 pounds.

Snowmobile means a self-propelled
vehicle intended for travel on snow,
with a curb weight of not more than
1,000 pounds (450 kg), driven by a track
or tracks in contact with the snow, and
which may be steered by a ski or skis
in contact with the snow.

Snowplane means a self-propelled
vehicle intended for oversnow travel
and driven by an air-displacing
propeller.

(3) May I operate a snowmobile in
Yellowstone National Park? (i) You may
operate a snowmobile in Yellowstone
National Park in compliance with use
limits, guiding requirements, operating
hours and dates, equipment, and
operating conditions established under
this section. The Superintendent may
establish additional operating
conditions and must provide notice of
those conditions in accordance with
§ 1.7(a) of this chapter or in the Federal
Register.

(ii) The authority to operate a
snowmobile in Yellowstone National
Park established in paragraph (1)(3)(i) of
this section is in effect through the
winter season of 2010-2011.

(4) May I operate a snowcoach in
Yellowstone National Park? (i)
Snowcoaches may only be operated in
Yellowstone National Park under a
concessions contract. Snowcoach
operation is subject to the conditions
stated in the concessions contract and
all other conditions identified in this
section.

(ii) All non-historic snowcoaches
must meet NPS air emissions
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requirements, which mean the
applicable EPA emissions standards for
the vehicle that were in effect at the
time it was manufactured.

(iii) All critical emission-related
exhaust components (as listed in 40 CFR
86.004—-25(b)(3)(iii) through (v)) must be
functioning properly. Such critical
emissions-related components may only
be replaced with the original equipment
manufacturer (OEM) component, where
possible. Where OEM parts are not
available, aftermarket parts may be used
if they are certified not to worsen
emission and sound characteristics.

(iv) Modifying or disabling a
snowcoach’s original pollution control
equipment is prohibited except for
maintenance purposes.

(v) Individual snowcoaches may be
subject to periodic inspections to
determine compliance with the
requirements of paragraphs (1)(4)(ii)
through (1)(4)(iv) of this section.

(vi) The authority to operate a
snowcoach in Yellowstone National
Park established in paragraph (1)(4)(i) of
this section is in effect only through the
winter season of 2010-2011.

(5) Must I operate a certain model of
snowmobile? Only commercially
available snowmobiles that meet NPS
air and sound emissions requirements
as set forth in this section may be
operated in the park. The
Superintendent will approve
snowmobile makes, models, and years
of manufacture that meet those
requirements. Any snowmobile model
not approved by the Superintendent
may not be operated in the park.

(6) How will the Superintendent
approve snowmobile makes, models,
and years of manufacture for use in the
park? (i) Beginning with the 2005 model
year, all snowmobiles must be certified
under 40 CFR part 1051, to a Family
Emission Limit no greater than 15
g/kW-hr for hydrocarbons and to a
Family Emission Limit no greater than
120 g/kW-hr for carbon monoxide.

(A) 2004 model year snowmobiles
may use measured emissions levels
(official emission results with no
deterioration factors applied) to comply
with the emission limits specified in
paragraph (1)(6)(i) of this section.

(B) The snowmobile test procedures
specified by EPA (40 CFR parts 1051
and 1065) must be used to measure air
emissions from model year 2004 and
later snowmobiles.

(ii) For sound emissions,
snowmobiles must operate at or below
73 dBA as measured at full throttle
according to Society of Automotive
Engineers J192 test procedures (revised
1985). Snowmobiles may be tested at
any barometric pressure equal to or

above 23.4 inches Hg uncorrected. The
Superintendent may revise these testing
procedures based on new information
and/or updates to the SAE J192 testing
procedures.

(iii) Snowmobiles meeting the
requirements for air and sound
emissions may be operated in the park
for a period not exceeding 6 years from
the date upon which first certified.

(iv) The Superintendent may prohibit
entry into the park of any snowmobile
that has been modified in a manner that
may adversely affect air or sound
emissions.

(v) These air and sound emissions
requirements do not apply to
snowmobiles being operated on the
Cave Falls Road in Yellowstone.

(7) Where may I operate my
snowmobile in Yellowstone National
Park? (i) You may operate your
snowmobile only upon designated
oversnow routes established within the
park in accordance with § 2.18(c) of this
chapter. The following oversnow routes
are so designated for snowmobile use
through the winter of 2010-2011:

(A) The Grand Loop Road from its
junction with Upper Terrace Drive to
Norris Junction.

(B) Norris Junction to Canyon
Junction.

(C) The Grand Loop Road from Norris
Junction to Madison Junction.

(D) The West Entrance Road from the
park boundary at West Yellowstone to
Madison Junction.

(E) The Grand Loop Road from
Madison Junction to West Thumb.

(F) The South Entrance Road from the
South Entrance to West Thumb.

(G) The Grand Loop Road from West
Thumb to its junction with the East
Entrance Road.

(H) The East Entrance Road from
Fishing Bridge Junction to the East
Entrance.

(I) The Grand Loop Road from its
junction with the East Entrance Road to
Canyon Junction.

(J) The South Canyon Rim Drive.

(K) Lake Butte Road.

(L) In the developed areas of Madison
Junction, Old Faithful, Grant Village,
West Thumb, Lake, Fishing Bridge,
Canyon, Indian Creek, and Norris.

(M) Firehole Canyon Drive, between
noon and 9 p.m. each day.

(N) North Canyon Rim Drive, between
noon and 9 p.m. each day.

(O) Riverside Drive, between noon
and 9 p.m. each day.

(P) Cave Falls Road.

(ii) The Superintendent may open or
close these routes, or portions thereof,
for snowmobile travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public

safety, avalanche conditions, and other
factors. Notice of such opening or
closing will be provided by one or more
of the methods listed in § 1.7(a) of this
chapter.

(iii) This paragraph (1)(7) also applies
to non-administrative over-snow vehicle
use by NPS, contractor, or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(iv) Maps detailing the designated
oversnow routes will be available from
Park Headquarters.

(8) What routes are designated for
snowcoach use? (i) Authorized
snowcoaches may be operated on the
routes designated for snowmobile use in
paragraphs (1)(7)(i)(A) through
M(7)(1)(O) of this section. The restricted
hours of snowmobile use described in
paragraphs (1)(7)(i)(M) through
(1)(7)(i)(O) do not apply to
snowcoaches. Snowcoaches may also be
operated on the following additional
oversnow routes through the winter of
2010-2011:

(A) Fountain Flat Road.

(B) The Grand Loop Road from
Canyon Junction to Washburn Hot
Springs overlook.

(C) For rubber-tracked snowcoaches
only, the Grand Loop Road from Upper
Terrace Drive to the junction of the
Grand Loop Road and North Entrance
Road, and within the Mammoth Hot
Springs developed area.

(ii) The Superintendent may open or
close these oversnow routes, or portions
thereof, or designate new routes for
snowcoach travel after taking into
consideration the location of wintering
wildlife, appropriate snow cover, public
safety, and other factors. Notice of such
opening or closing shall be provided by
one of more of the methods listed in
§1.7(a) of this chapter.

(iii) This paragraph (1)(8) also applies
to non-administrative snowcoach use by
NPS, contractor, or concessioner
employees, and other non-recreational
users authorized by the Superintendent.

(9) Must I travel with a commercial
guide while snowmobiling in
Yellowstone and what other guiding
requirements apply? (i) All recreational
snowmobile operators must be
accompanied by a commercial guide.

(ii) Snowmobile parties must travel in
a group of no more than 11
snowmobiles, including that of the
guide.

(iii) Guided parties must travel
together within a maximum of one-third
mile of the first snowmobile in the
group.

(iv) The guiding requirements
described in this paragraph (1)(9) do not
apply to snowmobiles being operated on
the Cave Falls Road.
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(10) Are there limits established for
the number of snowmobiles and
snowcoaches permitted to operate in the

park each day? The number of
snowmobiles and snowcoaches allowed
to operate in the park each day is

limited to a certain number per entrance
or location. The limits are listed in the
following table:

Commercially Commercially
Park entrance/location guided guided

snowmobiles snowcoaches
(1) NOIN ENTFANCE ™ ... ettt e s he e st e e b e e e b e e sae e st e e s as e e b e e e e e e sae e saneessne s 12 13
(ii) West Entrance ....... 160 34
(iii) South Entrance .. 114 13
(iv) East Entrance .... 20 2
(v) Old Faithful* ....... 12 16
(A7) T2 VL = 1L **50 0

* Commercially guided snowmobile tours originating at the North Entrance and Old Faithful are currently provided solely by Xanterra Parks and
Resorts. Because this concessioner is the sole provider at both of these areas, this regulation allows reallocation of snowmobiles between the
North Entrance and Old Faithful as necessary, so long as the total daily number of snowmobiles originating from the two locations does not ex-
ceed 24. For example, the concessioner could operate 6 snowmobiles at Old Faithful and 18 at the North Entrance if visitor demand warranted it.
This will allow the concessioner to respond to changing visitor demand for commercially guided snowmobile tours, thus enhancing the availability

of visitor services in Yellowstone.

**These snowmobiles operate on an approximately 1-mile segment of road within the park where the use is incidental to other snowmobiling
activities in the Caribou-Targhee National Forest. These snowmobiles do not need to be guided or to meet NPS air and sound emissions

requirements.

(11) When may I operate my
snowmobile or snowcoach? The
Superintendent will determine
operating hours and dates. Except for
emergency situations, any changes to
operating hours will be made on an
annual basis, and the public will be
notified of those changes through one or
more of the methods listed in § 1.7(a) of
this chapter.

(12) What other conditions apply to
the operation of oversnow vehicles? (i)
The following are prohibited:

(A) Idling an oversnow vehicle for
more than 5 minutes at any one time.

(B) Driving an oversnow vehicle while
the driver’s motor vehicle license or
privilege is suspended or revoked.

(C) Allowing or permitting an
unlicensed driver to operate an
oversnow vehicle.

(D) Driving an oversnow vehicle in
willful or wanton disregard for the
safety of persons, property, or park
resources or otherwise in a reckless
manner.

(E) Operating an oversnow vehicle
without a lighted white headlamp and
red taillight.

(F) Operating an oversnow vehicle
that does not have brakes in good
working order.

(G) The towing of persons on skis,
sleds, or other sliding devices by
oversnow vehicles, except in emergency
situations.

(ii) The following are required:

(A) All oversnow vehicles that stop on
designated routes must pull over to the
far right and next to the snow berm.
Pullouts must be used where available
and accessible. Oversnow vehicles may
not be stopped in a hazardous location
or where the view might be obscured, or
operated so slowly as to interfere with
the normal flow of traffic.

(B) Oversnow vehicle drivers must
possess a valid motor vehicle driver’s
license. A learner’s permit does not
satisfy this requirement. The license
must be carried by the driver at all
times.

(C) Equipment sleds towed by a
snowmobile must be pulled behind the
snowmobile and fastened to the
snowmobile with a rigid hitching
mechanism.

(D) Snowmobiles must be properly
registered and display a valid
registration from a state or province in
the United States or Canada,
respectively.

(iii) The Superintendent may impose
other terms and conditions as necessary
to protect park resources, visitors, or
employees. The public will be notified
of any changes through one or more
methods listed in § 1.7(a) of this
chapter.

(iv) This paragraph (1)(12) also applies
to non-administrative over-snow vehicle
use by NPS, contractor, or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(13) What conditions apply to alcohol
use while operating an oversnow
vehicle? In addition to 36 CFR 4.23, the
following conditions apply:

(i) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is under
21 years of age and the alcohol
concentration in the driver’s blood or
breath is 0.02 grams or more of alcohol
per 100 milliliters of blood or 0.02
grams or more of alcohol per 210 liters
of breath.

(ii) Operating or being in actual
physical control of an oversnow vehicle
is prohibited when the driver is a
snowmobile guide or a snowcoach
driver and the alcohol concentration in

the operator’s blood or breath is 0.04
grams or more of alcohol per 100
milliliters of blood or 0.04 grams or
more of alcohol per 210 liters of breath.

(iii) This paragraph (1)(13) also
applies to non-administrative over-snow
vehicle use by NPS, contractor, or
concessioner employees, or other non-
recreational users authorized by the
Superintendent.

(14) Do other NPS regulations apply
to the use of oversnow vehicles? (i) The
use of oversnow vehicles in
Yellowstone is subject to §§ 2.18(a) and
(c), but not subject to §§2.18 (b), (d), (e),
and 2.19(b) of this chapter.

(ii) This paragraph (1)(14) also applies
to non-administrative over-snow vehicle
use by NPS, contractor, or concessioner
employees, or other non-recreational
users authorized by the Superintendent.

(15) Are there any forms of non-
motorized oversnow transportation
allowed in the park? (i) Non-motorized
travel consisting of skiing, skating,
snowshoeing, or walking is permitted
unless otherwise restricted under this
section or other NPS regulations.

(ii) The Superintendent may designate
areas of the park as closed, reopen such
areas, or establish terms and conditions
for non-motorized travel within the park
in order to protect visitors, employees,
or park resources. Notice will be made
in accordance with § 1.7(a) of this
chapter.

(iii) Dog sledding and ski-joring are
prohibited.

(iv) Bicycles are prohibited on
oversnow routes in Yellowstone.

(16) May I operate a snowplane in
Yellowstone National Park? The
operation of a snowplane in
Yellowstone is prohibited.

(17) Is violating any of the provisions
of this section prohibited? (i) Violating
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any of the terms, conditions or
requirements of paragraphs (1)(1)
through (1)(16) of this section is
prohibited.

(ii) Anyone who violates any of the
terms, conditions or requirements of
this regulation will be considered to
have committed one separate offense for
each term, condition or requirement that
they violate.

Dated: November 16, 2009.
Thomas L. Strickland,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. E9-27893 Filed 11-17-09; 4:15 pm]
BILLING CODE P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7

RIN 1024-AD82

Special Regulations; Areas of the
National Park System

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule governs winter
visitation and certain recreational use in
Grand Teton National Park and the John
D. Rockefeller, Jr. Memorial Parkway.
This final rule is issued to implement
the Finding of No Significant Impact
(FONSI) for the 2008 Winter Use Plans
Environmental Assessment (2008 EA)
approved October 15, 2009, and will
provide visitors a range of winter
recreation opportunities that are
appropriate to the national park setting,
and that these activities do not
unacceptably impact or impair park
resources and values. The rule requires
that recreational snowmobiles operating
on Jackson Lake meet certain air and
sound emissions requirements, and that
such snowmobile use is for the sole
purpose of accessing ice fishing
opportunities on the lake. The rule sets
daily entry limits on the numbers of
snowmobiles allowed on Jackson Lake
and on the Grassy Lake Road, and also
designates the route between Flagg
Ranch and the South Entrance of
Yellowstone National Park for
snowmobile and snowcoach use, subject
to compliance with the daily entry
limits and other requirements set out in
the separate rule authorizing
snowmobile and snowcoach use in
Yellowstone National Park. Traveling
off designated oversnow routes will
remain prohibited.

DATES: The effective date for this rule is
December 15, 2009.

FOR FURTHER INFORMATION CONTACT: Gary
Pollock, Management Assistant, Grand
Teton National Park, 307—-344-3428.

SUPPLEMENTARY INFORMATION:

Background

The National Park Service (NPS) has
been managing winter use issues in
Yellowstone National Park, Grand Teton
National Park, and the John D.
Rockefeller, Jr., Memorial Parkway (the
Parkway) for several decades under the
guidance provided by a number of
sources. The history of the issue was
discussed at length in the notice for the
proposed rule, 73 FR 65,784 (Nov. 5,
2008) and in the 2008 Winter Use Plans
Environmental Assessment (2008 EA).

After the proposed rule was
published, on November 7, 2008, the
U.S. District Court for the District of
Wyoming issued an order reinstating the
2004 final rule on winter use in the
parks, without its sunset provisions,
“until such time as NPS can promulgate
an acceptable rule to take its place.” The
NPS complied with the court order and
on December 9, 2008, republished the
2004 regulation without its provisions
terminating snowmobile and snowcoach
use after the winter of 2006-07.

The NPS is promulgating this final
regulation to replace the reinstated 2004
regulation beginning with the winter
season of 2009-2010.

The EA, FONSI, and other documents
pertaining to winter use management in
the parks can be found at http://
www.nps.gov/yell/planyourvisit/
winteruse.htm, and at http://
www.nps.gov/grte/parkmgmt/
planning.htm.

Rationale for the Final Rule

This rule allows for a limited amount
of snowmobile use in Grand Teton and
the Parkway to provide a range of
appropriate winter activities while
protecting the integrity of park
resources. It allows for winter anglers to
access ice fishing opportunities on the
large expanse of Jackson Lake, and for
snowmobile access from the adjacent
Targhee National Forest to and from
Flagg Ranch, via the Grassy Lake Road.
The rule also designates the route
between Flagg Ranch and the South
Entrance of Yellowstone for use by
snowmobiles and snowcoaches, subject
to any daily entry limits, air and sound
emissions, guiding, and other such
requirements that apply to oversnow
vehicle travel within Yellowstone. The
designation is necessary since winter
travel through the South Entrance of
Yellowstone begins and ends at Flagg
Ranch, approximately two miles south
of the Yellowstone boundary.

The rule is designed to protect against
the adverse impacts that occurred from
the historical types and numbers of
oversnow vehicle use in the Park and
the Parkway. Experience over the past
several winters has shown that a limited
number of snowmobiles, in combination
with the NPS requirements for air and
sound emissions on Jackson Lake,
allows for a range of appropriate visitor
experiences while ensuring that the
integrity of park resources and values is
not harmed. The NPS found that the
regulations that were in effect over the
past several winter seasons resulted in
quieter conditions, and that impacts on
air quality, wildlife, other resources,
and visitor experience were acceptable.
This rule limits the daily number of
snowmobiles allowed on Jackson Lake
and the Grassy Lake Road in order to
better protect park soundscapes and
other resources, and includes
requirements for snowmobile air and
sound emissions. It also eliminates
certain oversnow vehicle routes.

This rule is consistent with the 2006
NPS Management Policies. In managing
units of the National Park System, the
NPS may undertake actions that have
both beneficial and adverse impacts on
park resources and values. However, the
NPS is generally prohibited by law from
taking or authorizing any action that
would or is likely to impair park
resources and values. Impairment is
defined in the 2006 NPS Management
Policies in section 1.4.5 as an impact
that, in the professional judgment of the
responsible NPS manager, would harm
the integrity of park resources or values,
including the opportunities that
otherwise would be present for the
enjoyment of those resources and
values.

The NPS is also required to conserve
the resources and values of the National
Park System units and to prioritize the
conservation of park resources over
their use whenever the two are found to
be in conflict. The NPS complies with
this mandate by ensuring that a
proposed use of the parks will not result
in unacceptable impacts to park
resources and values, and by allowing
impacts to park resources only when
allowing the impacts is appropriate to
fulfill the purposes of the park and is
necessary (meaning that the impacts are
unavoidable and incapable of further
mitigation in light of the authorized
appropriate use).

This rule initially limits the number
of snowmobiles authorized in Grand
Teton to 25 per day in order to provide
access to ice fishing opportunities on
the large expanse of Jackson Lake. The
rule allows this limit to be adjusted
upward or downward, not to exceed 40
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snowmobiles per day, through a
monitoring and adaptive management
program. The daily limits, combined
with a provision that all snowmobiles
used on Jackson Lake must meet NPS air
and sound emissions requirements, will
mitigate impacts on park resources,
including the natural soundscapes of
the park. The rule also allows 25
snowmobiles per day on the Grassy
Lake Road in the Parkway. This route is
the easternmost portion of an
approximately 40-mile route that
traverses the Targhee National Forest
from the vicinity of Ashton, Idaho, and
which terminates at Flagg Ranch. The
route serves as a connection to popular
snowmobile touring opportunities in the
vicinity of Island Park, Idaho, and West
Yellowstone, Montana. Snowmobiling
opportunities abound in the portion of
the route that is within the national
forest, and almost all use of the route
within the Parkway is incidental to
activities in the forest. In view of the
low amount of use that has historically
occurred on the Parkway portion of the
Grassy Lake Road, the importance of
ensuring that visitors to the remote
portions of the national forest have
access to the facilities and services at
Flagg Ranch (including the ability to
report emergencies and obtain food and
gasoline), and to provide access from
Flagg Ranch to the recreational
opportunities available in the national
forest, snowmobiles on the Grassy Lake
Road are not required to meet the air
and sound emission requirements.

Adjustment to the daily entry limits
for snowmobiles through an adaptive
management program is one of several
tools available to park managers to
ensure that the goals and objectives of
the winter use plans are maintained.
Through an adaptive management
program, if monitoring of use levels
indicates that conditions are acceptable
and could accommodate greater use, the
NPS may increase the daily entry limits
on Jackson Lake to 40 snowmobiles per
day. Conversely, if monitoring indicates
unacceptable conditions, the NPS will
reduce use levels to an extent that
acceptable conditions can be
maintained.

To mitigate impacts to air quality and
the natural soundscape, the NPS is
continuing the requirement that all
recreational snowmobiles on Jackson
Lake meet strict air and sound
emissions requirements. For air
emissions, all snowmobiles must
achieve a 90% reduction in
hydrocarbons and a 70% reduction in
carbon monoxide, relative to EPA’s
baseline emissions assumptions for
conventional two-stroke snowmobiles.
For sound restrictions, snowmobiles

must operate at or below 73 dBA as
measured at full throttle according to
Society of Automotive Engineers (SAE)
J192 test procedures (revised 1985). The
Superintendent will maintain a list of
approved snowmobile makes, models,
and years of manufacture that meet NPS
requirements.

The NPS is continuing the
requirement that began with the 2005
model year that all snowmobiles must
be certified under 40 CFR 1051 to a
Family Emission Limit (FEL) no greater
than 15 g/kW-hr for hydrocarbons (HC)
and 120 g/kW-hr for carbon monoxide
(CO). Snowmobiles must be tested on a
five-mode engine dynamometer
consistent with the test procedures
specified by the EPA (40 CFR 1051 and
1065). Other test methods could be
approved by the NPS.

The NPS is retaining the use of the
FEL method for demonstrating
compliance with its emissions
requirements because it has several
advantages. First, use of FEL will ensure
that all individual snowmobiles
entering the parks achieve the NPS’s
emissions requirements, unless
modified or damaged (under this
regulation, snowmobiles which are
modified in such a way as to increase
air or sound emissions will not be in
compliance with NPS requirements and
therefore not permitted to enter the
parks). Use of FEL will also minimize
any administrative burden on
snowmobile manufacturers to
demonstrate compliance with NPS
requirements, because they already
provide FEL data to the EPA. Further,
the EPA has the authority to ensure that
manufacturers’ claims on their FEL
applications are valid. EPA also requires
that manufacturers conduct production
line testing (PLT) to demonstrate that
machines being manufactured actually
meet the certification levels. If PLT
indicates that emissions exceed the FEL
levels, then the manufacturer is required
to take corrective action. Through EPA’s
ability to audit manufacturers’
emissions claims, the NPS will have
sufficient assurance that emissions
information and documentation will be
reviewed and enforced by the EPA. FEL
also takes into account other factors,
such as the deterioration rate of
snowmobiles (some snowmobiles may
produce more emissions as they age),
lab-to-lab variability, test-to-test
variability, and production line
variance. In addition, under the EPA’s
regulations, all snowmobiles
manufactured must be labeled with FEL
air emissions information. This will
help to ensure that NPS emissions
requirements are consistent with these

labels. The use of FEL will avoid
potential confusion for consumers.

The air emissions requirements for
snowmobiles allowed to operate in the
park should not be confused with
standards adopted by the EPA in a final
rule published in the Federal Register
on November 8, 2002 (67 FR 68242).
The EPA regulations require
manufacturers to meet certain fleet
averages for HC and CO emissions. For
example, the Phase 1 standards required
all snowmobile manufacturers to meet a
fleet-wide average in 2007 of 275 g/kW-
hr for CO and 100 g/kW-hr for HC,
which represents a 30-percent reduction
from the baseline emission rates for
uncontrolled snowmobiles. Any
particular make/model may emit more
or less than the standard as long as the
fleet average does not exceed the
standard. Phase 2 and Phase 3 standards
will be implemented in 2010 and 2012,
respectively, effectively requiring the
equivalent of a 50% reduction in both
HC and CO as compared to average
baseline levels. By comparison, NPS
requires that all snowmobiles operating
in the Parks meet a FEL of 120 g/kW-
hr for CO and 15 g/kW-hr for HC. This
means that snowmobiles operating in
the park represent the cleanest that are
commercially available.

To determine compliance with the
sound emissions requirements,
snowmobiles must be tested using SAE
J192 test procedures (revised 1985; or
potentially as further revised and
adapted for use by NPS). The NPS
recognizes that the SAE updated these
test procedures in 2003; however, the
changes between the 2003 and 1985 test
procedures could yield different
measurement results. The sound
emissions requirement was initially
established using 1985 test procedures
(in addition to information provided by
industry and modeling). To ensure
consistency in the test results, the NPS
will at this time continue to use the
1985 test. The SAE J192 (revised 1985)
test also allows for a tolerance of 2 dBA
over the sound limit to account for
variations in weather, snow conditions,
and other factors. The NPS understands
that an update to the 2003 J192
procedures may be underway, and the
NPS will continue to evaluate these test
procedures and possibly adopt them
after these regulations are implemented.
Other test methods could be approved
by NPS on a case-by-case basis.

Snowmobiles may be tested at any
barometric pressure equal to or above
23.4 inches Hg uncorrected (as
measured at or near the test site). This
exception to the SAE J192 test
procedures maintains consistency with
the testing conditions used to determine
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the sound requirement. This allowance
for reduced barometric pressure is
necessary since snowmobiles were
tested at the elevation of Yellowstone
National Park, where atmospheric
pressure is lower than that under the
SAE J192’s requirements. Testing data
indicate that snowmobiles test quieter at
high elevation, and therefore some
snowmobiles may comply with the
NPS’s sound emissions requirements at
higher elevations even though they do
not when tests are conducted near sea
level.

The NPS will annually publish a list
of snowmobile makes, models, and
years of manufacture that meet its
emissions and sound requirements.
Snowmobile manufacturers may
demonstrate that snowmobiles are
compliant with the air emissions
requirements by submitting to the NPS
a copy of their applications used to
demonstrate compliance with EPA’s
general snowmobile regulation
(indicating FEL). The NPS will accept
this application information from
manufacturers in support of
conditionally certifying a snowmobile
as meeting its air emissions
requirements, pending ultimate review
and certification by EPA at the same
emissions levels identified in the
application. Should EPA certify a
snowmobile at an emission level that
would no longer meet the NPS’s
requirements, this snowmobile would
no longer be considered by NPS to be
compliant with its requirements and
would be phased out according to a
schedule that will be determined by the
NPS to be appropriate. For sound
emissions, snowmobile manufacturers
may submit their existing Snowmobile
Safety and Certification Committee
(SSCC) sound level certification form.
Under the SSCC machine safety
standards program, snowmobiles are
certified by an independent testing
company as complying with all SSCC
safety standards, including sound
standards. This regulation does not
require the SSCC form specifically, as
there could be other acceptable
documentation in the future. The NPS
will work cooperatively with the
snowmobile manufacturers on
appropriate documentation. The NPS
intends to continue to rely on certified
air and sound emissions data from the
private sector rather than establish its
own independent testing program.
When the NPS certifies snowmobiles as
meeting its requirements, it will
announce how long that certification
applies. Generally, each snowmobile
model will be approved for entry into
the parks for 6 winter seasons after it is

first listed. Based on NPS experience, 6
years represents the typical useful life of
a snowmobile, and thus 6 years
provides purchasers with a reasonable
length of time where operation is
allowed once a particular model is
listed as being compliant. It is also
based on EPA snowmobile emission
regulations and the deterioration factors
that are part of those regulations (EPA
requires that if a manufacturer certifies
its snowmobile will comply with EPA’s
emission regulations, the snowmobile
will meet those regulations for a period
of 5 years or 5,000 miles). The NPS
recognizes that some privately owned
snowmobiles used predominantly for
ice fishing on Jackson Lake may have
relatively low mileages even after 6
years of use, and therefore may not have
experienced the type of deterioration
that would cause them to fail NPS air
and sound emissions requirements. The
certification period for snowmobiles
being operated on Jackson Lake will still
be considered to be 6 years, but it may
be extended up to a total of 10 years as
long as the snowmobile’s mileage does
not exceed 6,000 miles.

Individual snowmobiles modified in
such a way as to increase sound and air
emissions of hydrocarbons (HC) and
carbon monoxide (CO) beyond the
proposed emission restrictions will be
denied entry to the parks. It is the
responsibility of end users to ensure
that their oversnow vehicles, whether
snowmobiles or snowcoaches, comply
with all applicable restrictions.

Snowmobiles being operated on the
Grassy Lake Road will not be required
to meet air and sound emissions
requirements regardless of whether they
originate travel at Flagg Ranch or in the
national forest. In light of the relatively
short length of this segment and the
very limited amount of snowmobile use,
the NPS has determined that the
impacts of this use of snowmobiles that
does not meet NPS air and sound
emissions requirements are acceptable.

Scientific studies and monitoring of
winter visitor use and park resources
will continue. If these studies indicate
that human presence or activities have
a substantial adverse effect on wildlife
or other park resources that cannot
otherwise be mitigated, as part of its
adaptive management of winter use
activities the NPS will close selected
areas to visitor use. A one-year notice
will ordinarily be provided before any
such closure is implemented unless
immediate closure is deemed necessary
to avoid impairment of park resources.
The Superintendent will continue to
have the authority under 36 CFR 1.5 to
take emergency actions to protect park
resources or values.

Snowmobiles will continue to be
restricted to designated routes, which
are either roads that are traveled by
motor vehicles during the remainder of
the year, or in the case of Jackson Lake,
by motorboats during the summer.

The NPS will close the Continental
Divide Snowmobile Trail (CDST) as an
oversnow vehicle route through most of
Grand Teton and the Parkway.
Experience over the past several winters
strongly suggests that the minimal
