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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
RIN 3245-AF90

The American Recovery and
Reinvestment Act of 2009: Secondary
Market First Lien Position 504 Loan
Pool Guarantee

AGENCY: U.S. Small Business
Administration.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
implements Section 503 of the
American Recovery and Reinvestment
Act of 2009 (Recovery Act), which
establishes a secondary market for the
first mortgage loan that is a component
of a financing made under the 504
program. The Recovery Act authorizes
SBA to establish a program to provide
a guarantee for pools comprised of
portions of these first mortgage loans
that will back certificates to be sold to
investors.

DATES: Effective Date: This rule is
effective October 30, 2009.

Comment Date: Comments must be
received on or before January 28, 2010.

Applicability Date: Subpart J of Part
120 is applicable to all eligible First
Lien Position 504 Loans financing a
Project in conjunction with a 504 loan
by a CDC funded by a debenture that
was sold on or after February 17, 2009.
ADDRESSES: You may submit comments,
identified by RIN: 3245—-AF90, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: James W. Hammersley,
Deputy Assistant Administrator, Office
of Policy and Strategic Planning, Small
Business Administration, 409 Third
Street, SW., Washington, DC 20416.

e Hand Delivery/Courier: James W.
Hammersley, Deputy Assistant

Administrator, Office of Policy and
Strategic Planning, 409 Third Street,
SW., Washington, DC 20416.

SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please
submit the information to James W.
Hammersley, Deputy Assistant
Administrator, Office of Policy and
Strategic Planning, 409 Third Street,
SW., Washington, DC 20416, or send an
e-mail to james.hammersley@sba.gov.
Highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review the information and make the
final determination whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT:
James W. Hammersley, Deputy Assistant
Administrator, Office of Policy and
Strategic Planning, at
james.hammersley@sba.gov.

SUPPLEMENTARY INFORMATION:

I. Background Information

The American Recovery and
Reinvestment Act of 2009 (Recovery
Act), Public Law 111-5, was enacted on
February 17, 2009, to, among other
things, promote economic recovery by
preserving and creating jobs, and
assisting those most impacted by the
severe economic conditions facing the
nation. The U.S. Small Business
Administration is one of several
agencies that will play a role in
achieving these goals.

As authorized by the Recovery Act,
this rule will establish a temporary
secondary market guarantee program for
pools comprised of first mortgage loans
made under SBA’s 504 program. The
504 program provides long-term, fixed
rate financing to small businesses for
expansion or modernization, primarily
of real estate (including land and new
building construction, existing building
purchases or renovation, and machinery
and equipment). Financing is delivered
through Certified Development
Companies (CDCs), which are private
primarily nonprofit entities established
pursuant to the 504 program to
contribute to the economic development
of their communities. In a typical 504
program project, a lender (First Lien
Position 504 Lender) provides a loan for
50 percent or more of the Project costs

(the First Lien Position 504 Loan), the
CDC provides a loan for up to 40% of
the Project costs (the 504 loan) funded
through the sale of a debenture that is
fully guaranteed by SBA, and the small
business receiving the financing
contributes at least 10 percent of the
Project costs. The CDC obtains the funds
to make the 504 loan by issuing a
debenture that is guaranteed by SBA
(CDC Debenture). The small business
must meet eligibility requirements for
SBA financial assistance, and a project
generally must create or retain at least
one job for every $65,000 guaranteed by
SBA. First Lien Position 504 Lenders,
small business borrowers, and CDCs in
the 504 program are required to pay
various fees to offset the costs of the
program. Regulations implementing the
504 program are in Subpart H of Part
120 of SBA’s regulations. (13 CFR Part
120, Subpart H).

Over the years, the development of
secondary markets for 504 loans
facilitated the capacity of CDCs to
originate such loans and small
businesses to apply for them. By selling
loans to investors via the secondary
markets, among other benefits, lenders
can receive additional funds, or
liquidity, which can enable them to
make more loans. Sellers, broker-
dealers, and other secondary market
participants make profits from the
premiums that investors pay for the
securities, through various fees, and
through servicing the loans over time.
There is a secondary market for CDC
Debentures and another secondary
market for the First Lien Position 504
Loans. Due to the disruption in the
credit markets, there has been a
significant decline in secondary market
activity relating to First Lien Position
504 Loans. Section 503 of the Recovery
Act provides authority to SBA to assist
the secondary market for the First Lien
Position 504 Loans by allowing the SBA
Administrator to establish a secondary
market guarantee for pools of First Lien
Position 504 Loans to sell to third-party
investors. The authority terminates on
February 16, 2011, which is two years
after enactment. First Lien Position 504
Loans are eligible to be part of a pooling
if, among other things, the debenture
funding the associated loan by a CDC
was sold on or after February 17, 2009.
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IL. Section-by-Section Analysis of New
Subpart J of Part 120

The defined terms in subpart J
include:

504 financing. The loans made to a
small business to fund a Project under
the SBA’s development company loan
program authorized by Title V of the
Small Business Investment Act of 1958.

Affiliate. A person or entity SBA
determines to be an affiliate of a
Program Participant pursuant to the
application of the principles and
guidelines set forth in section 121.103 of
this Title.

Certified Development Company or
CDC. An entity as defined in section
120.10 of this Part.

Central Servicing Agent or CSA. The
entity serving as SBA’s central servicing
agent for the Program.

Current. That no scheduled payment
owed by an Obligor pursuant to a Pool
Note is over 29 days past due.

First Lien Position 504 Loan. The
financing provided by the First Lien
Position 504 lender that is part of the
504 project financing.

First Lien Position 504 Loan Pool
Guarantee Agreement. The agreement,
in the form approved by SBA, wherein
entities agree to participate in the
forming of a Pool under the Program,
available at http://www.sba.gov/
aboutsba/sbaprograms/elending/
index.html.

Guide. The SBA First Lien Position
504 Loan Pooling Program Guide
published by SBA which provides
information applicable to the Program
including, among other things,
requirements relating to the formation of
a Pool, available at http://www.sba.gov/
aboutsba/sbaprograms/elending/
index.html.

Liquidation Proceeds. Cash, including
insurance proceeds, proceeds of any
foreclosed-on property disposition,
revenues received with respect to the
conservation and disposition of a
foreclosed-on property or repossessed
collateral, including any real property
securing the Pool Loan, consisting of a
commercial property or residential
property and any improvements
thereon, and any other amounts
received in connection with the
liquidation of the Pool Loan, whether
through Seller’s sale, foreclosure sale,
any offset or workout, or otherwise.

Loan Interest. The right to receive the
owned portion of the principal balance
of the Pool Loan together with interest
thereon at a per annum rate in effect
from time to time in accordance with
the First Lien Position 504 Loan Pool
Guarantee Agreement.

Maturity. The maturity of the Loan
Interest in the Pool that has the longest

remaining term of any Loan Interest in
the Pool. The maturity will change from
time to time due to prepayment or
default on Loan Interests in the Pool.

Obligor. The obligor(s) under a Pool
Note.

Ongoing Guarantee Fee. An annual
fee collected monthly and based on the
percentage of the Pool Loan that is in
the pool, pursuant to section
503(C)(3)(B)(ii) of the Recovery Act, to
result in a cost of the loan guarantee of
zero as determined under the Federal
Credit Reform Act of 1990, as amended.
The funds generated by the fee serve as
a reserve to pay for program losses. The
fee will be published in a Notice by SBA
prior to the commencement of the
program.

Pool. The aggregate of Loan Interests
formed into a single pool by the Pool
Originator in accordance with the
Program. The Pool is comprised of an
unguaranteed portion and an SBA-
guaranteed portion. The unguaranteed
portion of the Pool backs the Pool
Originator Receipt, and cannot be sold
to Pool Investors. The SBA-guaranteed
portion of the Pool backs the Pool
Certificates which may be sold to Pool
Investors. The Seller’s Loan Interest is
not included in the Pool.

Pool Assembler. An entity that meets
the qualifications set forth in section
120.630 of this Part and has been
approved as such by SBA.

Pool Certificate. The document
representing a beneficial fractional
interest in the SBA-guaranteed portion
of a Pool.

Pooled. When one or more Loan
Interests in a Pool Loan has been put
into a Pool.

Pooling. The transfer of one or more
Loan Interests in a Pool Loan into a
Pool.

Pool Investor. An entity which holds
a Pool Certificate in accordance with
Program Rules and Regulations.

Pool Loan. A loan that meets the
Program eligibility requirements set
forth in section 120.1704 of this subpart
J and has been pooled.

Pool Loan Receivables. Pool Loan
payments, prepayments, or collections
made in connection with the Pool Loan
by the Obligor pursuant to Pool Note or
any other Pool Loan documents or
agreements, or by another person or
entity made on behalf of any such Pool
Loan obligor, and Liquidation Proceeds.

Pool Note. The document evidencing
a Pool Loan.

Pool Originator. An entity approved
by SBA to pool Loan Interests under the
Program.

Pool Originator Receipt. The
document evidencing the Pool

Originator’s retained ownership in a
Pool it has formed under the Program.

Premier Certified Lenders Program.
The program defined in section 120.845
of this Part.

Program. The program authorized by
section 503 of the American Recovery
and Reinvestment Act of 2009.

Program Participant. An entity that
executes the First Lien Position 504
Loan Pool Guarantee Agreement as
Seller, Pool Originator, or Pool Investor,
and any successors or assignees thereof.

Program Participant Associate. (i) An
officer, director, key employee, or
holder of 20 percent or more of the
value of a Program Participant’s stock or
debt instruments, or (ii) any individual
in which one or more individuals
referred to in clause (i) of this
definition, or a spouse, or child, or
sibling, or the spouse of any such
individual, owns or controls at least 20
percent.

Program Preference. Any arrangement
giving the Seller, or a Program Associate
or Affiliate of Seller, a preference or
benefit of proportion greater than its
Loan Interest as compared to Pool
Originator, Pool Investor, or SBA
relating to the making, servicing, or
liquidation of the Pool Loan with
respect to such things as repayment,
collateral, guarantees, control,
maintenance of a compensating balance,
purchase of a certificate of deposit or
acceptance of a separate or companion
loan, without SBA’s consent. Seller’s
agreement to grant a Pool Loan’s Obligor
a deferment in return for receiving more
collateral on a different loan owned by
Seller is an example of a preference.

Program Rules and Regulations. This
subpart ], as may be amended from time
to time by SBA, the Program
Regulations, available at http://
www.sba.gov/aboutsba/sbaprograms/
elending/index.html, the First Lien
Position 504 Loan Pool Guarantee
Agreement, available at http://
www.sba.gov/aboutsba/sbaprograms/
elending/index.html, any other Program
agreements signed by a Program
Participant, if applicable, the Guide,
available at http://www.sba.gov/
aboutsba/sbaprograms/elending/
index.html, the Recovery Act available
at Recovery.gov, and the provisions of
subpart H governing Third Party Loans
and Third Party Lenders available at
http://www.sba.gov/aboutsba/
sbaprograms/elending/index.html.

Project. A project as defined by
section 120.802 of this Part.

SBA. The United States Small
Business Administration, an agency of
the United States Government.

Seller. An entity that has sold a Pool
Loan to a Pool Originator to be Pooled.
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Seller’s Pool Loan. The Pool Loan sold
to a Pool Originator pursuant to the First
Lien Position 504 Loan Pool Guarantee
Agreement.

Seller Receipt. The document that
evidences a Seller’s retained Loan
Interest in a Pool Loan.

Servicing Retention Amount. The
amount of a Pool Loan interest payment
retained by Seller for servicing the Pool
Loan that is payable and calculated
pursuant to the First Lien Position 504
Loan Pool Guarantee Agreement. This
approach is customary for loans sold in
the secondary market.

Weighted Average Interest Rate. The
dollar-weighted average interest rate of
a Pool Certificate calculated by
multiplying the interest rate of each
Loan Interest in the Pool by the ratio of
that Loan Interest’s current outstanding
principal in the SBA-guaranteed portion
of the Pool (that is, the portion of the
Pool Loan backing the Pool Certificates)
to the current aggregate or outstanding
principal of each Loan Interest in the
SBA-guaranteed portion of the Pool, and
adding the sum of the resulting
products. The Pool Certificate interest
rate will fluctuate over the life of the
Pool as defaults, prepayments and
normal repayments applicable to a
Pooled Loan Interest occurs.

Weighted Average Maturity. The
weighted average maturity of a Pool
Certificate is a dollar weighted average
maturity that is calculated by
multiplying the remaining term, in
months, of each Loan Interest in a Pool
by the ratio of that Loan Interest’s
current outstanding pooled principal to
the current aggregate outstanding
pooled principal of all Loan Interests in
the Pool, and adding the sum of the
resulting products. The weighted
average maturity of a Pool Certificate
will fluctuate over the life of the Pool as
Loan Interest defaults, prepayments and
normal Loan Interest repayments occur.

An important term defined in subpart
J is “Loan Interest”. A Loan Interest is
the right to receive the owned portion
of the principal balance of a loan
together with interest thereon at a per
annum rate in effect from time to time
in accordance with the applicable
program agreement. Under the program,
the pooling process results in a First
Lien Position 504 Loan being split into
three separate parts, or Loan Interests.
One Loan Interest will be held by a
Seller that will be equal to 15% or more
of the Pool Loan and will be evidenced
by a document issued by the Central
Servicing Agent (CSA) called a Seller
Receipt. The Seller’s Loan Interest will
not be part of the Pool, and is not
guaranteed under this program. A
second Loan Interest will be held by a

Pool Originator in an unguaranteed
portion of a Pool that will be equal to
5% or more of the aggregate of each
Loan Interest in the Pool, and will be
evidenced by a Pool Originator Receipt.
A third Loan Interest will be put into
the pool and be fully guaranteed by
SBA, and will back Pool Certificates
sold to Pool Investors. The part of the
pool of Loan Interests backing a Pool
Originator Receipt is referred to as the
unguaranteed portion of the Pool. The
part of the pool of Loan Interests
backing a Pool Certificate is referred to
as the SBA-guaranteed portion of the
Pool.

Under the Program, in connection
with the forming of a particular pool, it
is possible for the Seller and Pool
Originator to be the same entity;
however, a Seller or a Pool Originator
cannot be a Pool Investor for that pool.
In such a case, the entity pooling a Pool
Loan it made or acquired prior to the
pooling would execute the First Lien
Position 504 Loan Pool Guarantee
Agreement as Seller, the party
responsible for servicing the Pool Loan
and retaining at least a 15% Loan
Interest in the Pool Loan, and as Pool
Originator, the party placing 85% or less
of the Loan Interest in the Pool Loan
into the Pool (with at least 5% of the
Loan Interest in the Pool Loan going
into the unguaranteed portion of the
Pool). In such a scenario, a single entity
(the Pool Originator) would hold 20% or
more of the Loan Interest in a Pool Loan
that is unguaranteed, cannot be sold to
Pool Investors, and must be serviced
pursuant to the Program Rules and
Regulations.

Section 120.1701 describes the
purpose of this temporary Program. The
purpose of the Program is to provide a
federal guarantee for Pools of First Lien
Position 504 Loans to facilitate the sale
of such loans and increase the liquidity
of the lenders holding the loans so that
the lenders can use the sale proceeds to
fund more such loans.

Section 120.1702 discusses the SBA
fee for guaranteeing a portion of the
pool, which is called the Ongoing
Guarantee Fee. The Ongoing Guarantee
Fee is collected from program
participants and is used to pay program
losses.

Section 120.1703 establishes the
qualifications applicable to becoming a
Pool Originator under the Program. An
entity applying to become a Pool
Originator must send an application to
SBA certifying that it is an approved
Pool Assembler pursuant to subpart F of
this Title or it: (1) Is regulated by the
appropriate agency as defined in section
3(a)(34)(G) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(34)(G)); (2)

meets all financial and other applicable
requirements of its regulatory authority
and the Government Securities Act of
1986, as amended (Pub. L. 99-571, 100
Stat. 3208); (3) has the financial
capability to originate acceptable pools
consisting of eligible Pool Loans in
sufficient quantity to support the
issuance of Pool Certificates; and (4) is
in good standing with the SBA (as the
SBA determines), Office of the
Comptroller of the Currency (OCC) if it
is a national bank, the Federal Deposit
Insurance Corporation if it is a bank not
regulated by the OCC, the Financial
Institutions Regulatory Authority, if it is
a member, the National Credit Union
Administration if it is a credit union,
and (5) for any Pool Originator that is an
SBA Lender, that the SBA Lender has
satisfactory SBA performance, as
determined by SBA in its sole
discretion.

Section 120.1704 establishes which
loans are eligible to be part of a pooling
under the Program. It states, among
other things, that eligible Pool Loans
must: (1) Be Current and have been
Current for the six-month period
immediately prior to the date the Pool
is formed or for the life of the Pool Loan,
whichever time period is shorter; (2)
have been closed and serviced in
accordance with Program Rules and
Regulations; (3) be part of a completed
504 financing, funded by a CDC
debenture, which means that the Pool
Loan must be fully disbursed, and that
the debenture funding the CDC loan
must have been sold on or after
February 17, 2009; and (4) not be (i) to
a business deriving more than one-third
of its gross annual revenue from legal
gambling activities; (ii) to a casino,
gambling establishment, or casino hotel;
(iii) for financing the acquisition,
construction or renovation of an
aquarium, zoo, golf course, or
swimming pool; or (iv) to a business
covered by a six-digit North American
Industry Classification System (NAICS)
code for casinos—713210 (“Casinos
(Except Casino Hotels)”); casino
hotels—721120 (“Casino Hotels”); other
gambling institutions—713290 (“Other
Gambling Industries’’); golf courses—
713910 (“Golf Courses and Country
Clubs”); or aquariums and zoos—
712130 (“Zoos and Botanical Gardens’’).
The restrictions on the business
activities identified in (i) through (iv)
above arise from the fact that the
guaranty on the pool is established in
the Recovery Act. The Recovery Act
provides that these types of businesses
may not receive any assistance provided
directly or indirectly by the Act.

A Pool Originator must identify and
submit to SBA for review Pool Loans to
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businesses with NAICS code 713940
covering Fitness and Recreational
Sports Centers, as this category includes
both swimming pools, which are not
eligible for assistance under the
Recovery Act, and other types of fitness
and recreational centers which may be
eligible for Recovery Act assistance.
Section 1604 of the Recovery Act states
that none of the funds appropriated or
otherwise made available in the Act
may be used by any State or local
government, or any private entity, for
any casino or other gambling
establishment, aquarium, zoo, golf
course or swimming pool. SBA may not
guarantee a pool that contains a Pool
Loan made to a business primarily
engaged in any such activities or to a
business that used the loan funds to
acquire, construct, renovate or for
another purpose that included the
restricted uses.

Section 120.1705 establishes
requirements relating to Pool formation.
It states that only an entity approved by
SBA to be a Pool Originator under the
Program and that continues to qualify to
be a Pool Originator pursuant to subpart
J may initiate the formation of a Pool.
The Pool’s characteristics must meet the
parameters set forth in the Guide
created by SBA for this Program, which
may be adjusted based on market
conditions and program experience. A
revised version of the Guide will be
published in the Federal Register to
reflect any such changes.

Section 120.1706 establishes a Pool
Originator’s required retained interest in
each Pool it forms under the program.

It states that the Pool Originator must
retain an ownership interest in any such
Pool equal to at least 5% of the
aggregate of the total outstanding
principal balance of each Pool Loan
with a Loan Interest in the pool as
calculated at the time of pool formation.
At Pool formation, the CSA will issue
the Pool Originator a Pool Originator
Receipt evidencing the Pool Originator’s
retained interest in the Pool. The Pool
Originator may not sell, pledge,
participate, hypothecate, or otherwise
transfer its Pool Originator Receipt or
any interest therein for the life of the
Pool.

Section 120.1707 establishes a Seller’s
required retained interest in the Pool
Loan it sells to the Pool Originator at the
time of Pool formation under the
program, and states that the Seller must
retain a 15% or greater Loan Interest in
such loan. At pool formation, the CSA
will issue the Seller a Seller Receipt
evidencing the Seller’s retained
ownership in the Pool Loan. With SBA’s
written permission, the Seller may sell
the Seller Receipt and Servicing

Retention Amount in whole, but not in
part, to a single entity at one time. The
Seller may not sell less than 100% of
the Seller Receipt and Servicing
Retention Amount and may not sell a
participation interest in any portion of
the loan. In addition, in order to
complete the sale, Seller must have the
purchaser of its rights to the Pool Loan
execute the First Lien Position 504 Loan
Pool Guarantee Agreement as Seller and
deliver the executed original to the CSA.

Section 120.1708 establishes the
characteristics of Pool Certificates. It
states, among other things, that: (1) A
Pool Certificate represents a fractional
beneficial interest in a Pool; (2) it is self-
liquidating by payments on Loan
Interests in the Pool; (3) the CSA
prepares the Pool Certificate; (4) SBA
must approve the form and terms of the
Pool Certificate; and (5) it must be
registered with the CSA.

Section 120.1709 discusses how a
Pool Certificate can be transferred. It
establishes, that, in order for the transfer
of a Pool Certificate to be effective, the
CSA must reflect the transfer on its
records. It also establishes the content of
the applicable transmittal letter relating
to the transfer and that the transfer costs
due to the CSA must be paid prior to
transfer. It also states that such transfers
must comply with Article 8 of the
Uniform Commercial Code (UCC) of the
State of New York. (Because each Pool
Certificate will be an immobilized
certificate held in New York and
ownership transfers will occur as
outlined in Article 8 of the UCC, Article
8 of the UCC of the State of New York
applies.)

Section 120.1710 establishes the CSA
responsibilities related to the central
servicing of the Program. It states that
the CSA must: (1) Issue a Seller Receipt
to the Seller, a Pool Originator Receipt
to the Pool Originator, and a Pool
Certificate to each Pool Investor; (2)
forward all Loan Receivables it receives
to pay the Servicing Retention Amount,
Ongoing Guarantee Fee, Seller Receipt,
Pool Originator Receipt, Pool
Certificates, and any other applicable
payment in accordance with Program
Rules and Regulations; (3) maintain a
registry of Pool Investors and other
information as SBA requires; (4) register
all Pool Certificates; and (5) provide
SBA with a list, by Pool, of each Loan
Interest with an underlying note that is
60 days or more in arrears on a monthly
basis.

Section 120.1711 establishes the
conditions pursuant to which a
Participant’s participation privileges
may be suspended or terminated by
SBA and a Participant’s right to appeal
such suspension or termination. It states

that SBA may, by following the
procedures set forth in the section,
suspend or terminate the privilege of a
Participant, and/or any Associate or
Affiliate of the Participant, to sell,
purchase, broker, or deal in loans, Loan
Interests, or Pool Certificates under the
program if any such Participant or its
Associate or Affiliate has:

(1) Failed to comply materially with
any requirement imposed by Program
Rules and Requirements, or (2) making
a material false statement or failure to
disclose a material fact to SBA. Section
120.1711 also establishes additional
grounds for the suspension or
termination of a Pool Originator which
are related to the Pool Originator’s
fitness to form Pools.

Section 120.1712 establishes that
Seller’s responsibilities with respect to
Seller’s Pool Loan shall remain in effect
for the life of such loan unless SBA
provides written notice to the contrary.

Section 120.1713 establishes the
standards applicable to Seller’s
origination of Seller’s Pool Loan. It
states that the Seller is responsible for
having made and closed Seller’s Pool
Loan in a commercially reasonable
manner, consistent with prudent
lending standards, and in accordance
with any applicable Program Rules and
Regulations.

Section 120.1714 establishes the
standards and requirements applicable
to Seller’s servicing of Seller’s Pool
Loan. It states that the Seller must
service Seller’s Pool Loan, subject to
section 120.1718 of this subpart J, in a
commercially reasonable manner,
consistent with prudent lending
standards, and in accordance with
applicable Program Rules and
Regulations.

Section 120.1715 establishes the
standards and requirements applicable
to Seller’s liquidation of Seller’s Pool
Loan. It states that, subject to 120.1718
of the subpart, the Seller must liquidate
and conduct debt collection litigation
for Seller’s Pool Loan in a prompt, cost-
effective and commercially reasonable
manner, consistent with prudent
lending standards, in accordance with
applicable Program Rules and
Regulations, and with SBA approval of
either a liquidation or litigation plan or
any amendment of such a plan, if
applicable.

Section 120.1716 establishes the
servicing actions by Seller which need
SBA’s prior approval. It states that
Seller shall not, without prior written
consent of SBA, take the following
actions with respect to Seller’s Pool
Loan: (1) Make or consent to any
substantial alteration in the terms
(“substantial” includes, but is not
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limited to, any changes to the principal
amount or interest rate); (2) accelerate
the maturity; (3) sue; or (4) waive or
release any claim. Guidance on other
servicing actions, some of which may
need prior SBA approval, is provided in
the Guide.

Section 120.1717 establishes when a
Seller may defer payments on Seller’s
Pool Loan without SBA’s prior
approval. It states that, without the prior
written consent of SBA, Seller, at the
request of Obligor, may grant one
deferment of Obligor’s scheduled
payments for a continuous period not to
exceed three months of past or future
installments. Seller shall immediately
notify CSA of any payment deferment
and that notification shall include (1)
the SBA Pool Loan Number, (ii) the
Obligor’s name, (iii) the terms of such
deferment, (iv) the date Obligor is to
resume payment and (v) reconfirmation
of the basis of interest calculation (e.g.
30/360 or Actual Days/365).

Section 120.1718 establishes SBA’s
right to assume Seller’s responsibilities
with respect to Seller’s Pool Loan. It
states that SBA may, in its sole
discretion, undertake the servicing,
liquidation and/or litigation of Seller’s
Pool Loan at any time and, in such
event, Seller must take any steps
necessary to facilitate the assumption by
SBA of such responsibilities, which can
be transferred by SBA at its discretion
to a contractor, agent or other entity.

Section 120.1719 establishes when
SBA is entitled to recover from Seller
monies paid by SBA under the Program.
It establishes that SBA is entitled to
recover from Seller any monies paid on
SBA’s guarantee of a Pool Certificate
backed in part by Seller’s Pool Loan,
plus interest, if SBA in its sole
discretion determines that any of the
following events has occurred:

(1) Seller’s improper action or
inaction has put SBA at risk;

(2) Seller has failed to disclose a
material fact to SBA regarding a Seller’s
Pool Loan in a timely manner;

(3) Seller has misrepresented a
material fact to SBA regarding Seller’s
Pool Loan;

(4) Seller has failed to comply
materially with section 120.1720 of this
subpart;

(5) SBA has received a written request
from Seller to terminate the SBA’s
guarantee on the Loan Interest in
Seller’s Pool Loan;

(6) Seller has failed to comply
materially with Program Rules and
Regulations; or

(7) Seller has failed to make, close,
service or liquidate Seller’s Pool Loan in
a prudent manner.

Section 120.1720 establishes SBA’s
right to review Seller’s Pool Loan
documents. It establishes that, in the
event that SBA purchases a Loan
Interest in Seller’s Pool Loan, Seller
must provide to SBA copies of the Pool
Loan collateral documents, Pool Loan
underwriting documents, and any other
documents SBA may require in writing
within 30 calendar days of a written
request from SBA (which SBA will
review in connection with its efforts to
determine if Seller is obligated to
reimburse SBA pursuant to this
subpart). A Seller’s failure to provide
the requested documentation may
constitute a material failure to comply
with the Program Rules and Regulations
and may lead to an action for recovery
under 120.1719. SBA will also evaluate
a Seller’s continued participation in the
Program and may restrict further sales
under the Program until SBA
determines that the Seller has provided
sufficient documentation.

Section 120.1721 establishes a Seller’s
responsibility to facilitate an SBA
investigation into whether Seller is
responsible for reimbursing SBA for a
loss incurred by it under the program
due to Seller’s improper actions. It
establishes that SBA may undertake
such investigation as it deems necessary
to determine whether it is entitled to
seek recovery from the Seller and that
the Seller agrees to take whatever
actions are necessary to facilitate such
investigation.

Section 120.1722 establishes SBA’s
offset rights with respect to Seller. It
states SBA shall have the right to offset
any amount owed by Lender to SBA,
including, without limitation, an offset
against CSA’s obligation to pay Lender
pursuant to any Section 504 First
Mortgage Loan Pool Guarantee
Agreement.

Section 120.1723 establishes when
Seller must forward Pool Loan
Receivables to CSA. It states that any
loan receivables received by Seller in
connection with obligations under
Seller’s Pool Loan must be forwarded by
Seller to CSA within two business days
of receipt of collected funds. Pool Loan
Receivables include Liquidation
Proceeds.

Section 120.1724 discusses how
ordinary servicing and liquidation
expenses incurred by Seller are
recoverable from SBA and the
applicable Pool Originator and Pool
Investors. It establishes that all ordinary
and reasonable expenses of servicing,
and liquidating Seller’s Pool Loan shall
be paid by, or be recoverable from,
Obligor, and that all such ordinary and
reasonable expenses incurred by Seller
or SBA which are not recoverable from

Obligor shall be shared ratably by Seller,
SBA, and the Pool Originator pursuant
to the applicable percentages set forth in
the First Lien Position 504 Loan Pool
Guarantee Agreement.

Section 120.1725 states that a Seller
and the Pool Originator must not
establish a Program Preference, which is
defined in 13 CFR 120.10.

Section 120.1726 discusses the Pool
Certificates a Seller must not purchase.
It establishes that neither a Seller, nor
any of its Program Associates or
Affiliates, may purchase a Pool
Certificate that is backed by a Loan
Interest in a Pool Loan that the Seller,
or any of its Program Associates or
Affiliates, originated or owned, and, in
the event such purchase occurs, SBA’s
guarantee shall not be in effect with
respect to any such Pool Certificate.

III. Justification for Publication as
Interim Final Rule

In general, before issuing a final rule,
SBA publishes the rule for public
comment in accordance with the
Administrative Procedure Act (APA), 5
U.S.C. 553. The APA provides an
exception from the general rule where
the agency finds good cause to omit
public participation. 5 U.S.C.
553(c)(3)(B). The good cause
requirement is satisfied when prior
public participation can be shown to be
impracticable, unnecessary, or contrary
to the public interest. Under such
circumstances, an agency may publish
an interim final rule without soliciting
public comment.

In enacting the good cause exception
to standard rulemaking procedures,
Congress recognized that emergency
situations arise where an agency must
issue a rule without public
participation. The current turmoil in the
financial markets is having a negative
impact on the availability of financing
for small businesses. SBA finds that
good cause exits to publish this rule as
an interim final rule in light of the
urgent need to help small businesses
sustain and survive during this
economic downturn. Advance
solicitation of comments for this
rulemaking would be impracticable,
contrary to the public interest, and
would harm those small businesses that
need immediate access to capital.

In addition, the Recovery Act
mandates that the SBA issue emergency
regulations to implement Section 503
and establish the Secondary Market
Guaranty Authority. The Recovery Act
also specifically exempts any such
regulations from the notice and
comment requirement of the APA.

Although this rule is being published
as an interim final rule, comments are
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solicited from interested members of the
public. These comments must be
submitted on or before 90 days from the
date of publication. The SBA will
consider these comments and the need
for making any amendments as a result
of these comments.

IV. Justification for Immediate Effective
Date

The APA requires that “publication or
service of a substantive rule shall be
made not less than 30 days before its
effective date, except * * * as
otherwise provided by the agency for
good cause found and published with
the rule.” 5 U.S.C. 553(d)(3).

The purpose of this provision is to
provide interested and affected
members of the public sufficient time to
adjust their behavior before the rule
takes effect. In light of the current
economic downturn and the sharp
reduction in commercial lending, it is
essential to accelerate the availability of
additional 504 financing for small
businesses by implementing this rule
immediately. In addition, the program
has a limited life, so it is important to
make the program effective in a timely
manner.

SBA finds that that there is good
cause for making this rule effective
immediately instead of observing the
30-day period between publication and
effective date. Delaying implementation
of the rule would have a serious adverse
impact on the nation’s small businesses.

Compliance With Executive Orders
12866, 12988, 13175 and 13132, the
Paperwork Reduction Act (44 U.S.C.,
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612) Executive Order
12866

The Office of Management and Budget
(OMB) has determined that this rule
constitutes a significant regulatory
action for purposes of Executive Order
12866.

Executive Order 12988

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
preemptive effect, and has retroactive
effect only to the extent that interests in
loans made prior to the effective date of
this rulemaking may be eligible to be
sold and pooled in accordance with this
rule.

Executive Order 13132

This rule does not have federalism
implications as defined in Executive
Order 13132. It will not have substantial

direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in the
Executive Order. As such it does not
warrant the preparation of a Federalism
Assessment.

Paperwork Reduction Act

The SBA has determined that this rule
imposes new reporting and
recordkeeping requirements under the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35. Because the Recovery Act
requires SBA to issue emergency
regulations, the agency has submitted a
request to the Office of Management and
Budget (OMB) for review and approval
of the resulting collection of information
under the OMB emergency processing
procedures regulation, 5 CFR 1320.13.
This information collection consists of
the forms that the respondents
described below, will be required to
submit to SBA in order to provide the
information necessary to participate in
the SBA Secondary Market Guarantee
Program for First Lien Position 504 Loan
Pools.

The title, description and number of
respondents, the estimated annual cost
and hour burdens imposed on the
respondents, as a result of this
collection of information, are outlined
below. SBA invites comments on this
new information collection, particularly
on: (1) Whether the proposed collection
of information is necessary for the
proper performance of SBA’s functions,
including whether the information will
have a practical utility; (2) the accuracy
of SBA’s estimate of the burden of the
proposed collection of information; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

1. Form Title and Purpose: SBA Form
2401: First Lien Position 504 Loan Pool
Guarantee Agreement. This is the
primary agreement to be executed by all
parties to each secondary market pool
security transaction. It sets out the terms
and conditions under which sellers will
exchange portions of first lien position
504 loans in exchange for proceeds from
a Pool Certificate.

Description and Estimated Number of
Respondents: Approximately 50 Sellers
and Pool Originators as those terms are
defined in this rule.

Estimated Number of Responses:
9,000.

Frequency of Response: once per each
project (response) financed.

Total Estimated Hour Burden: 27,000
based on an estimated 3 hours per
response.

Total Estimated Hourly Cost to
Respondents: The cost to the
government estimated to be
approximately $308,250.00 annually.
Each request for guaranty is estimated to
require .5 hours of a contractor’s time at
$50 per hour, times 9,000 pool
applications or $225,000.00. SBA would
also incur approximately $83,250.00
including .25 hour per application from
a GS-13 staff analyst (GS—13 at $37 per
hour) for verifying the terms of the
agreement with the underlying
documentation.

2. Form Title and Purpose: SBA Form
2404: Application to Become a Pool
Originator under the SBA Secondary
Market Guarantee Program for First Lien
Position 504 Pools. It sets out the
information necessary for SBA to make
a determination on the application for
participation in the program.

Description and Estimated Number of
Respondents: 15 broker dealers who are
interested in becoming Pool Originators.

Estimated Number of Responses
(applications): 15.

Frequency of Response: one time
submission—per application.

Total Estimated Hour Burden: 150
hours based on an estimated time of 10
hours per application.

Total Estimated Hourly Cost to
Respondents: This form will likely be
completed by an attorney (in house or
outside counsel). Their estimated
average annual salary is $100,000.00.
Their hourly rate is calculated to be
about $48.08. It is estimated that it will
cost respondents $480.80 per response.

3. Form Title and Purpose: SBA Form
2403: Application for Pool of First Lien
Position 504 Loan Interests. This form
will provide SBA with details
concerning each of the first lien position
504 loans the Pool Originator proposes
to put into a loan pool.

Description and Estimated Number of
Respondents: 15 Pool Originators.

Estimated Number of Responses (loan
pools): 475.

Frequency of Response: Once per pool
assembled.

Total Estimated Hour Burden: 1,425
hours based on the estimated time of 3
hours per response.

Total Estimated Hourly Cost to
Respondents: The cost to the
government is estimated to be
approximately $17,812.00 annually.
Each request for guaranty is estimated to
require .5 hours of a contractor’s time at
$50 per hour, times 475 pool
applications or $17,812.00. SBA would
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not be involved in the pool creation
process and any review of the
documents would have be done
simultaneously with the review of First
Lien Position 504 Loan Pool Guarantee
Agreement and would not incur any
expanses other than the cost for the
contractor to perform the related duties.

4. Form Title and Purpose: SBA Form
2402: Form of Detached Assignment For
U.S. Small Business Administration
Guaranteed First Lien Position 504 Loan
Pool Certificate. This form will be used
to collect information concerning the
transfer of Pool Certificates for the
benefit of investors.

Description and Estimated Number of
Respondents: 250 potential investors
and broker dealers who will participate
in the program established by this rule.

Estimated Number of Responses (loan
pools): 3,000.

Frequency of Response: Once for each
pool.

Total Estimated Hour Burden: 4,500
based on an estimated time of 1.5 hours
per response.

Estimated Hourly Cost to
Respondents: The cost to the
government estimated to be
approximately $37,500.00 annually.
Each request for guaranty is estimated to
require .25 hours of a contractor’s time
at $50 per hour, times 3,000 pool
certificate transfer applications or
$37,500.00. SBA would not be involved
in the transfer transaction and would
not incur any expenses other than the
cost for the contractor to perform the
related duties.

Regulatory Flexibility Act

Because this rule is an interim final
rule, there is no requirement for SBA to
prepare a Regulatory Flexibility Act
(RFA) analysis. The RFA requires
administrative agencies to consider the
effect of their actions on small entities,
small non-profit businesses, and small
local governments. Pursuant to the RFA,
when an agency issues a rule, the
agency must prepare analysis that
describes whether the impact of the rule
will have a significant economic impact
on a substantial number of small
entities. However, the RFA requires
such analysis only where notice and
comment rulemaking is required.

List of Subjects in 13 CFR Part 120

Loan programs—business, Small
businesses.

m For the reasons stated in the preamble,
SBA amends 13 CFR part 120 as
follows:

PART 120—BUSINESS LOANS

m 1. The authority for 13 CFR part 120
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h), and note, 636(a), (h) and (m), 650,
687(f), 696(3), and 697(a) and (e); Pub. L.
111-5, 123 Stat. 115.

m 2. Add a new subpart J to read as
follows:

Subpart J—Establishment of SBA
Secondary Market Guarantee Program
for First Lien Position 504 Loan Pools

Sec.
120.1700
120.1701

Definitions used in subpart J.

Program purpose.

120.1702 Program fee.

120.1703 Qualifications to be a Pool
Originator.

120.1704 Pool Loans eligible for pooling.

120.1705 Pool formation requirements.

120.1706 Pool Originator’s retained interest
in Pool.

120.1707 Seller’s retained Loan Interest.

120.1708 Pool Certificates.

120.1709 Transfers of Pool Certificates.

120.1710 Central servicing of the Program.

120.1711 Suspension or termination of
Program participation privileges.

120.1712 Seller responsibilities with
respect to Seller’s Pool Loan.

120.1713 Seller’s Pool Loan origination.

120.1714 Seller’s Pool Loan servicing.

120.1715 Seller’s Pool Loan liquidation.

120.1716 Required SBA approval of
servicing actions.

120.1717 Seller’s Pool Loan deferments.

120.1718 SBA’s right to assume Seller’s
responsibilities.

120.1719 SBA’s right to recover from Seller.

120.1720 SBA’s right to review Pool Loan
documents.

120.1721 SBA’s right to investigate.

120.1722 SBA'’s offset rights.

120.1723 Pool Loan receivables by Seller.

120.1724 Servicing and liquidation
expenses.

120.1725 No Program Preference by Seller
or Pool Originator.

120.1726 Pool Certificates a Seller cannot
purchase.

§120.1700 Definitions used in subpart J.

504 financing. The loans made to a
small business to fund a Project under
the SBA’s development company loan
program authorized by Title V of the
Small Business Investment Act of 1958.

Affiliate. A person or entity SBA
determines to be an affiliate of a
Program Participant pursuant to the
application of the principles and
guidelines set forth in § 121.103 of this
Title.

Central Servicing Agent or CSA. The
entity serving as SBA’s central servicing
agent for the Program.

Certified Development Company or
CDC. An entity that meets the definition
of a Certified Development Company as
defined in § 120.10 of this Part.

Current. That no scheduled payment
owed by an Obligor pursuant to a Pool
Note is over 29 days past due.

First Lien Position 504 Loan. The
financing provided by the First Lien
Position 504 lender that is part of the
504 project financing.

First Lien Position 504 Loan Pool
Guarantee Agreement. The agreement,
in the form approved by SBA, wherein
entities agree to participate in the
forming of a Pool under the Program,
available at http://www.sbha.gov/
aboutsba/sbaprograms/elending/
index.html/.

Guide. The First Lien Position 504
Loan Pooling Program Guide published
by SBA which provides information
applicable to the Program including,
among other things, requirements
relating to the formation of a Pool,
available at http://www.sba.gov/
aboutsba/sbaprograms/elending/
index.html/.

Liquidation Proceeds. Cash, including
insurance proceeds, proceeds of any
foreclosed-on property disposition,
revenues received with respect to the
conservation and disposition of a
foreclosed-on property or repossessed
collateral, including any real property
securing the Pool Loan, consisting of a
commercial property or residential
property and any improvements
thereon, and any other amounts
received in connection with the
liquidation of the Pool Loan, whether
through Seller’s sale, foreclosure sale,
any offset or workout, or otherwise.

Loan Interest. The right to receive the
owned portion of the principal balance
of the Pool Loan together with interest
thereon at a per annum rate in effect
from time to time in accordance with
the First Lien Position 504 Loan Pool
Guarantee Agreement.

Maturity. The maturity of the Loan
Interest in the Pool that has the longest
remaining term of any Loan Interest in
the Pool. The maturity will change from
time to time due to prepayment or
default on Loan Interests in the Pool.

Ongoing Guarantee Fee. An annual
fee collected monthly and based on the
percentage of the Pool Loan amount,
pursuant to section 503(C)(3)(B)(ii) of
the Recovery Act, to result in a cost of
the loan guarantee of zero as determined
under the Federal Credit Reform Act of
1990, as amended. The funds generated
by the fee serve as a reserve to pay for
program losses.

Obligor. The obligor(s) under a Pool
Note.

Pool. The aggregate of Loan Interests
formed into a single pool by the Pool
Originator in accordance with the
Program. The Pool is comprised of an
unguaranteed portion and an SBA-
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guaranteed portion. The unguaranteed
portion of the Pool backs the Pool
Originator Receipt, and cannot be sold
to Pool Investors. The SBA-guaranteed
portion of the Pool backs the Pool
Certificates sold to Pool Investors. The
Seller’s Loan Interest is not included in
the Pool.

Pool Assembler. An entity that meets
the qualifications of a Pool Assembler as
set forth in section 120.630 of this Part
and has been approved as such by SBA.

Pool Certificate. The document
representing a beneficial fractional
interest in the SBA-guaranteed portion
of a Pool.

Pooled. When one or more Loan
Interests in a Pool Loan has been put
into a Pool.

Pooling. The transfer of one or more
Loan Interests in a Pool Loan into a
Pool.

Pool Investor. An entity which holds
a Pool Certificate in accordance with
Program Rules and Regulations.

Pool Loan. A loan that meets the
Program eligibility requirements as set
forth in § 120.1704 of this subpart J and
has been pooled.

Pool Loan Receivables. Pool Loan
payments, prepayments, or collections
made in connection with the Pool Loan
by the Obligor pursuant to Pool Note or
any other Pool Loan documents or
agreements, or by another person or
entity made on behalf of any such Pool
Loan obligor, and Liquidation Proceeds.

Pool Note. The document evidencing
a Pool Loan.

Pool Originator. An entity approved
by SBA to pool Loan Interests under the
Program.

Pool Originator Receipt. The
document evidencing the Pool
Originator’s retained ownership in a
Pool it has formed under the Program.

Premier Certified Lenders Program.
The program defined in § 120.845 of this
Part.

Program. The program authorized by
section 503 of the American Recovery
and Reinvestment Act of 2009.

Program Participant. An entity that
executes the First Lien Position 504
Loan Pool Guarantee Agreement as
Seller, Pool Originator, or Pool Investor,
and any successors or assignees thereof.

Program Participant Associate. (1) An
officer, director, key employee, or
holder of 20 percent or more of the
value of a Program Participant’s stock or
debt instruments, or (2) Any individual
in which one or more individuals
referred to in paragraph (1) of this
definition, or a spouse, or child, or
sibling, or the spouse of any such
individual, owns or controls at least 20
percent.

Program Preference. Any arrangement
giving the Seller, Pool Originator, or a
Program Associate or Affiliate of Seller
or Pool Originator, a preference or
benefit of proportion greater than its
Loan Interest as compared to Pool
Originator, Pool Investor, or SBA
relating to the making, servicing, or
liquidation of the Loan with respect to
such things as repayment, collateral,
guarantees, control, maintenance of a
compensating balance, purchase of a
certificate of deposit or acceptance of a
separate or companion loan, without
SBA'’s consent. Seller’s agreement to
grant a Pool Loan’s Obligor a deferment
in return for receiving more collateral
on a different loan owned by Seller is
an example of a preference.

Program Rules and Regulations. This
subpart J, as may be amended from time
to time by SBA (the Program
Regulations), the First Lien Position 504
Loan Pool Guarantee Agreement, any
other Program agreements signed by a
Program Participant, if applicable, the
Guide, the Recovery Act, and the
provisions of subpart H governing Third
Party Loans and Third Party Lenders.

Project. A project as defined by
§120.802 of the Part.

SBA. The United States Small
Business Administration, an agency of
the United States Government.

Seller. An entity that has sold a Pool
Loan to a Pool Originator to be Pooled
and any successor entity that has
executed the First Lien Position 504
Loan Pool Guaranty Agreement
pursuant to §120.1707.

Seller’s Pool Loan. The Pool Loan sold
to a Pool Originator pursuant to the First
Lien Position 504 Loan Pool Guarantee
Agreement.

Seller Receipt. The document that
evidences a Seller’s Loan Interest.

Servicing Retention Amount. The
amount of a Pool Loan interest payment
retained by Seller for servicing the Pool
Loan that is payable and calculated
pursuant to the First Lien Position 504
Loan Pool Guarantee Agreement.

Weighted Average Interest Rate. The
dollar-weighted average interest rate of
a Pool Certificate calculated by
multiplying the interest rate of each
Loan Interest in the Pool by the ratio of
that Loan Interest’s current outstanding
principal in the SBA-guaranteed portion
of the Pool (that is, the portion of the
Pool Loan backing the Pool Certificates)
to the current aggregate or outstanding
principal of each Loan Interest in the
SBA-guaranteed portion of the Pool, and
adding the sum of the resulting
products. The Pool Certificate interest
rate will fluctuate over the life of the
Pool as defaults, prepayments and

normal repayments applicable to Loan
Interests in the Pool occur.

Weighted Average Maturity. The
weighted average maturity of a Pool
Certificate is a dollar weighted average
maturity that is calculated by
multiplying the remaining term, in
months, of each Loan Interest in a Pool
by the ratio of that Loan Interest’s
current outstanding pooled principal to
the current aggregate outstanding
pooled principal of all Loan Interests in
the Pool, and adding the sum of the
resulting products. The weighted
average maturity of a Pool Certificate
will fluctuate over the life of the Pool as
Loan Interest defaults, prepayments and
normal Loan Interest repayments occur.

§120.1701 Program purpose.

As authorized by the American
Recovery and Reinvestment Act of 2009
(Recovery Act), SBA establishes the
Program to authorize an entity to apply
for SBA’s guarantee of Pools comprised
of portions of First Lien Position 504
Loans backing Pool Certificates to be
sold to Pool Investors. The purpose of
the Program is to temporarily provide a
federal guarantee for Pools of First Lien
Position 504 Loans to facilitate the sale
of such loans and increase the liquidity
of the lenders holding the loans so that
the lenders can use the sale proceeds to
fund more such loans. The Program’s
authorization expires on February 17,
2011 and the Administrator may
guarantee not more than $3,000,000,000
of pools under this authority pursuant
to section 503(c)(B)(iii) of the Recovery
Act.

§120.1702 Program fee.

Ongoing Guarantee Fee. The Ongoing
Guarantee Fee is payable to SBA, and it
is calculated and payable monthly from
the amounts received in respect of
interest on Loan Interests in the SBA-
guaranteed portion of a Pool. This
amount is set forth in the First Lien
Position 504 Loan Pool Guarantee
Agreement. This fee is used to pay
program losses.

§120.1703 AQualifications to be a Pool
Originator.

(a) Application to become Pool
Originator. The application to become a
Pool Originator is available from the
SBA and can be found on SBA’s
website. In order to qualify as a Pool
Originator, an entity must send the
application to the SBA and certify that
it is a Pool Assembler or it:

(1) Is regulated by the appropriate
agency as defined in section 3(a)(34)(G)
of the Securities Exchange Act of 1934
(15 U.S.C. 78c(a)(34)(G));

(2) Meets all financial and other
applicable requirements of its regulatory
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authority and the Government
Securities Act of 1986, as amended
(Pub. L. 99-571, 100 Stat. 3208);

(3) Has the financial capability to
originate acceptable pools consisting of
eligible First Lien Position 504 Loans in
sufficient quantity to support the
issuance of Pool Certificates;

(4) Is in good standing with SBA (as
the SBA determines), the Office of the
Comptroller of the Currency (OCC) if it
is a national bank, the Federal Deposit
Insurance Corporation if it is a bank not
regulated by the OCC, the Financial
Institutions Regulatory Authority, if it is
a member, the National Credit Union
Administration if it is a credit union;
and

(5) for any Pool Originator that is an
SBA Lender, that the SBA Lender has
satisfactory SBA performance, as
determined by SBA in its sole
discretion.

(b) Approval by SBA. An entity may
not submit applications to form Pools to
the CSA until SBA has approved its
application to become a Pool Originator.

(c) Conduct of business by Pool
Originator. An entity continues to
qualify as a Pool Originator so long as
it:

(1) Meets the eligibility standards in
paragraph (a) of this section;

(2) Conducts its business in
accordance with SBA regulations and
accepted securities or banking industry
practices, ethics, and standards;

(3) Maintains its books and records in
accordance with generally accepted
accounting principles or in accordance
with the guidelines of the regulatory
body governing its activities; and

(4) Has not been suspended or
terminated from the Program by SBA.

§120.1704 Pool Loans eligible for Pooling.

(a) General Pool Loan eligibility
requirements. For a First Lien Position
504 Loan to be eligible for Pooling it
must:

(1) Be a loan that is:

(i) A Third Party Loan as defined in
§120.801(c)(3);

(ii) Made by a private sector lender
acceptable to SBA in its sole discretion;
and

(iii) Secured by a first lien on the
Project Property as defined in § 120.801
of this chapter;

(2) Be part of a 504 financing that is
comprised of only one Third Party Loan
and one CDC 504 loan; the CDC 504
loan must be funded by a Debenture that
was been sold on or after February 17,
2009;

(3) Be Current and have been Current
for the six-month-period immediately
prior to the date the Pool is formed or
for the life of the Pool Loan, whichever
time period is shorter;

(4) Have been made and closed in a
commercially reasonable manner,
consistent with prudent lending
standards;

(5) Be part of a completed 504
financing, funded by a 504 debenture,
which means that the Pool Loan must be
fully disbursed and the debenture
funding the related loan by a CDC must
have been sold on or after February 17,
2009; and

(6) Not be:

(i) To a business deriving more than
one-third of its gross annual revenue
from legal gambling activities;

(ii) To a casino, gambling
establishment, or casino hotel;

(iii) For financing the acquisition,
construction or renovation of an
aquarium, zoo, golf course, or
swimming pool; or

(iv) To a business covered by a six-
digit North American Industry
Classification System (NAICS) code for
casinos—713210 (“‘Casinos (Except
Casino Hotels)”’); casino hotels—721120
(“Casino Hotels”); other gambling
institutions—713290 (“‘Other Gambling
Industries”); golf courses—713910
(“Golf Courses and Country Clubs”); or
aquariums and zoos—712130 (“Zoos
and Botanical Gardens”).

(b) SBA review of a Pool Loan prior
to pool formation. SBA has the right to
review any Pool Loan before a Loan
Interest in it is added to a Pool, and SBA
may prohibit the Pool’s formation as
proposed based on SBA’s review in
SBA'’s sole discretion. In the event SBA
decides to review Pool Loan documents
related to a Loan Interest prior to the
requested Pool formation, that Loan
Interest may not be added to the Pool
until SBA reviews and approves the
Pool Loan for such purpose. Copies of
Pool Loan documents related to
underwriting and origination, and any
other Pool Loan-related documents SBA
may, in its sole discretion, request to
review in writing, must be sent to SBA’s
Sacramento Pool Loan Processing
Center. The Pool Originator must
identify and SBA must review Pool
Loan documents before a Loan Interest
is added to a Pool if:

(1) The Pool Loan is to a business
within NAICS code 713940 covering
Fitness and Recreational Sports Centers;
(If SBA determines that a Pool Loan has
had any of its proceeds used for any of
the restricted purposes listed above, the
Pool Loan will be prohibited from being
part of a Pool.)

(2) The Pool Loan was part of a 504
financing involving a 504 loan that was
processed under SBA’s Premier
Certified Lenders Program; or

(3) The Project the Pool Loan financed
included the refinancing of existing debt

owed to the Seller or Third Party Lender
(not including interim financing
associated with the Project).

§120.1705 Pool formation requirements.

(a) Initiation of Pool formation. Only
an entity approved by SBA to be a Pool
Originator under the Program that
continues to qualify to be a Pool
Originator pursuant to this subpart may
initiate the formation of a Pool. The
Pool Originator creates the Pool subject
to Program Rules and Regulations,
including the parameters set forth in the
Guide, and SBA approval.

(b) Adjustment of Pool requirements.
SBA may adjust the Pool characteristics
periodically based on program
experience and market conditions and
will publish a revised version of the
Guide in the Federal Register to
implement such adjustments. Any such
adjustments shall not affect Pools
formed prior to the adjustment.

(c) When the Pool Originator is the
Seller. When a Pool Originator proposes
to form a Pool involving a Pool Loan it
owns, it must execute the First Lien
Position 504 Loan Pool Guarantee
Agreement as Pool Originator and as
Seller and, consequently, will be subject
to all applicable Program Rules and
Regulations pertaining to both roles.

(d) When the Pool Originator does not
own the Pool Loan. When a Pool
Originator proposes to form a Pool
involving a Pool Loan it does not own,
it must purchase the Loan Interest it
proposes to pool from a Seller that owns
the whole Pool Loan and that has the
servicing rights. The Pool Originator
must purchase the Loan Interest and
take it into inventory or settle the
purchase of the Loan Interest through
the CSA concurrently with the
formation of the Pool. The entity selling
the Loan Interest to the Pool Originator
must execute the First Lien Position 504
Loan Pool Guarantee Agreement as
Seller and, consequently, will be subject
to all applicable Program Rules and
Regulations pertaining to a Seller. The
Pool Originator must also execute the
First Lien Position 504 Loan Pool
Guaranty Agreement.

(e) What CSA must receive prior to
Pool formation. Before the CSA may
carry out its responsibilities relating to
the formation of a Pool, it must receive:

(1) From the Pool Originator: A
properly completed First Lien Position
504 Loan Pool application form, First
Lien Position 504 Loan Guarantee
Agreement, and any other
documentation which SBA may require,
if applicable; and

(2) All cost reimbursement due and
payable to the CSA prior to Pool
formation owed by the Participants
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participating in the formation of the
Pool.

§120.1706 Pool Originator’s retained
interest in Pool.

The Pool Originator must retain an
ownership interest in any Pool it has
formed that is equal to at least 5% of the
aggregate of the total outstanding
principal balance of each Pool Loan
with a Loan Interest in the Pool as
calculated at the time of Pool formation.
Such interest will decline with Loan
Interest payments, prepayments,
defaults and any other early
termination. At Pool formation, the CSA
will issue the Pool Originator a Pool
Originator Receipt evidencing the Pool
Originator’s retained interest in the
Pool. The Pool Originator may not sell,
pledge, participate, or otherwise transfer
its Pool Originator Receipt or any
interest therein for the life of the Pool.

§120.1707 Seller’s retained Loan Interest.

The Seller must retain a 15% or
greater Loan Interest in each of its loans
included in a Pool. At Pool formation,
the CSA will issue the Seller a Seller
Receipt evidencing the Seller’s retained
ownership in the Pool Loan. With SBA’s
written permission, the Seller may sell
the Seller Receipt and Servicing
Retention Amount in whole, but not in
part, to a single entity at one time. The
Seller may not sell less than 100% of
the Seller Receipt and Servicing
Retention Amount, and may not sell a
participation interest in any portion of
any of its Pooled loans. In addition, in
order to complete such sale, Seller must
have the purchaser of its rights to the
Pool Loan execute the First Lien
Position 504 Loan Pool Guarantee
Agreement as Seller and deliver the
executed original to the CSA.

§120.1708 Pool Certificates.

(a) SBA Guarantee of Pool
Certificates. SBA guarantees to a Pool
Investor the timely payment of principal
and interest installments and any
prepayment or other recovery of
principal to which the Pool Investor is
entitled. If an Obligor misses a
scheduled payment pursuant to the
terms of the Pool Note underlying a
Loan Interest backing a Pool Certificate,
SBA, through the CSA, will make
advances to maintain the schedule of
interest and principal payments to the
Pool Investor. If SBA makes such
payments, it is subrogated fully to the
rights satisfied by such payment.

(b) SBA guarantee backed by full faith
and credit. SBA’s guarantee of the Pool
Certificate is backed by the full faith and
credit of the United States.

(c) SBA purchase of a Loan Interest.
SBA will determine whether to
purchase a Loan Interest backing a Pool
Certificate with an underlying Pool Note
that is 60 days or more in arrears. SBA
reserves the right to purchase a Loan
Interest from a Pool at any time.

(d) Self-liquidating. A Pool Certificate
represents a fractional beneficial interest
in a Pool that is self-liquidating by Pool
Loan Receivables and/or SBA Loan
Interest payment or redemption.

(e) Pool Certificate form. The CSA
prepares the Pool Certificate. SBA must
approve the form and terms of the Pool
Certificate.

(f) Pool Certificate registration. A Pool
Certificate must be registered with the
CSA.

(g) Face amount of Pool Certificate.
The face amount of a Pool Certificate
cannot be less than a minimum amount
as specified in the Guide, and the dollar
amount of Pool Certificates must be in
increments which SBA will specify in
the Guide (except for one Pool
Certificate for each Pool). SBA may
change these requirements based upon
an analysis of market conditions and
program experience, and will publish
any such change in the Federal Register.

(h) Basis of payment for Pool
Certificates. All payments on a Pool
Certificate are due pursuant to terms,
conditions, and percentages set forth or
referenced therein and are based on the
unpaid principal balance of the Pool
represented by the Pool Certificate. Any
Pool Loan Receivables applicable to a
Loan Interest in the SBA-guaranteed
portion of a Pool will be passed through
to the appropriate Pool Investors with
the regularly scheduled payments to
such Pool Investors.

(i) Pool Certificate interest rate. A
Pool Certificate must have a Weighted
Average Interest Rate.

(j) Pool Certificate maturity. A Pool
Certificate must have a Maturity and a
Weighted Average Maturity.

(k) Early Pool Certificate redemption.
SBA, or the CSA on behalf of SBA, may
redeem a Pool Certificate prior to its
Maturity because of Obligor prepayment
and/or SBA purchase of all Loan
Interests in the Pool backing the Pool
Certificate.

§120.1709 Transfers of Pool Certificates.
(a) Transfer of Pool Certificates. A
Pool Certificate is transferable. A
transfer of a Pool Certificate must
comply with Article 8 of the Uniform
Commercial Code of the State of New
York. The seller may use any form of
assignment acceptable to SBA and the
CSA. The CSA may refuse to issue a
Pool Certificate until it is satisfied that
the documents of transfer are complete.

(b) Transfer on CSA records. In order
for the transfer of a Pool Certificate to
be effective, the CSA must reflect the
transfer on its records.

(c) Contents of letter of transmittal for
Pool Certificate. A letter of transmittal
must accompany each Pool Certificate
which a Pool Investor submits to the
CSA for transfer. The Pool Investor must
supply the following information in the
letter:

(1) Pool number;

(2) Pool Certificate number;

(3) Name of purchaser of Pool
Certificate;

(4) Address and tax identification
number of the purchaser;

(5) Name, e-mail address and
telephone number of the person
handling or facilitating the transfer; and

(6) Instructions for the delivery of the
new Pool Certificate.

(d) CSA transfer cost recovery. At the
same time a Pool Investor submits a
letter of transmittal for a Pool Certificate
pursuant to this section, it must send to
the CSA sufficient funds to cover its
cost for this service. The CSA will
supply the transfer information to the
Pool Investor.

§120.1710 Central servicing of the
Program.

(a) Pool Certificates and Receipts
issued at Pool formation. As part of its
role as Central Servicing Agent for the
Pool, at Pool formation, CSA issues a
Seller Receipt to the Seller, a Pool
Originator Receipt to the Pool
Originator, and a Pool Certificate to each
Pool Investor.

(b) CSA fiscal transfer responsibilities.
All Pool Loan Receivables on a Pool
Loan received by the CSA must be
forwarded by it to pay the Servicing
Retention Amount, Ongoing Guarantee
Fee, Seller Receipt, Pool Originator
Receipt, Pool Certificates, any SBA-
purchased Loan Interest, and any other
payment applicable to the Pooling of
such Pooled Loan, in accordance with
Program Rules and Regulations.

(c) Administration of the Pool
Certificates. CSA must administer each
Pool Certificate. It shall maintain a
registry of Pool Investors and other
information as SBA requires. CSA
registers all Pool Certificates. This
means it issues, transfers title to, and
redeems them. It shall maintain a
registry of Pool Investors and other
information as SBA requires. In
fulfilling its obligation to keep the
central registry current, the CSA may,
with SBA’s approval, obtain any
necessary information from the parties
involved in the Program.

(d) CSA Monthly Report. CSA must
provide SBA with a list, by Pool, of each
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Loan Interest with an underlying Pool
Note that is 60 days or more in arrears
on a monthly basis.

§120.1711 Suspension or termination of
Program participation privileges.

(a) Participant suspension or
termination. The SBA may suspend or
terminate the privilege of a Participant,
and/or any Associate or Affiliate of the
Participant, to sell, purchase, broker, or
deal in Pool Loans, Loan Interests, or
Pool Certificates under the Program if
any such Participant or its Associate or
Affiliate has:

(1) Failed to comply materially with
any requirement imposed by the
Program Rules and Regulations or other
SBA rules and regulations; or

(2) Made a material false statement or
failed to disclose a material fact to SBA.

(b) Additional rules for suspension or
termination of Pool Originator. In
addition to the conditions set forth in
paragraph (a) above, SBA may also
suspend or terminate the Program
participation privileges of a Pool
Originator if the Pool Originator (and/or
its Associates):

(1) Does not comply with any of the
requirements in 120.1703(a) or (c);

(2) Has been revoked or suspended it
from engaging in the securities business
by its supervisory agency, or is under
investigation for a practice which SBA
considers, in its sole discretion, to be
relevant to its fitness to participate in
the Program;

(3) Has been indicted or otherwise
formally charged with, or convicted of,
a felony, or a misdemeanor which, in
SBA'’s sole discretion, bears on its
fitness to participate in the Program;

(4) Has received an adverse civil
judgment that it has committed a breach
of trust or a violation of a law or
regulation protecting the integrity of
business transactions or relationships;
or

(5) Has been suspended or terminated
as a Pool Assembler under 120.631.

(c) Suspension procedures. SBA may
undertake suspension or enforcement
actions under this section using the
procedures set forth in § 120.1600(a).

§120.1712 Seller responsibilities with
respect to Seller’s Pool Loan.

Seller shall remain obligated for
servicing and liquidating Seller’s Pool
Loan until the Pool Loan is repaid in
full unless SBA provides written
approval or notice to the contrary.

§120.1713 Seller’s Pool Loan origination.

SBA is entitled to recover from the
Seller losses incurred by SBA on its
guarantee of a Pool if such losses
resulted because Seller’s Pool Loan was

not made and closed in a commercially
reasonable manner, consistent with
prudent lending standards, and in
accordance with any applicable Program
Rules and Regulations.

§120.1714 Seller’s Pool Loan servicing.

Subject to § 120.1718 of this subpart
], the Seller must service Seller’s Pool
Loan in a commercially reasonable
manner, consistent with prudent
lending standards, and in accordance
with applicable Program Rules and
Regulations. The Seller receives the
Servicing Retention Amount for
servicing the Seller’s Pool Loan.

§120.1715 Seller’s Pool Loan liquidation.

Subject to § 120.1718 of this subpart
J, the Seller must liquidate and conduct
debt collection litigation for Seller’s
Pool Loan in a prompt, cost-effective
and commercially reasonable manner,
consistent with prudent lending
standards, in accordance with
applicable Program Rules and
Regulations, and with SBA approval of
a liquidation plan and any litigation
plan, and any amendment of either such
a plan, if applicable.

§120.1716 Required SBA approval of
servicing actions.

Seller shall not, without prior written
consent of SBA, take the following
actions with respect to Seller’s Pool
Loan:

(a) Make or consent to any substantial
alteration in the terms (‘“‘substantial”’
includes, but is not limited to, any
changes to the principal amount or
interest rate);

(b) Accelerate the maturity;

(c) Sue; or

(d) Waive or release any claim.
Guidance on other servicing actions,
some of which may need prior SBA
approval, is provided in the Guide.

§120.1717 Seller’s Pool Loan deferments.

Without the prior written consent of
SBA, Seller, at the request of Obligor,
may grant one deferment of Obligor’s
scheduled payments for a continuous
period not to exceed three months of
past or future installments. Seller shall
immediately notify CSA of any payment
deferment and that notification shall
include:

(a) The SBA Pool Loan number;

(b) The Obligor’s name;

(c) The terms of such deferment;

(d) The date Obligor is to resume
payment; and

(e) Reconfirmation of the basis of
interest calculation (e.g. 30/360 or
Actual Days/365).

§120.1718 SBA’s right to assume Seller’s
responsibilities.

SBA may, in its sole discretion,
undertake the servicing, liquidation
and/or litigation of Seller’s Pool Loan at
any time and, in such event, Seller must
take any steps necessary to facilitate the
assumption by SBA of such
responsibilities, which can be
transferred by SBA at its discretion to a
contractor, agent or other entity, and
such steps shall include, among other
things, providing or assigning to SBA
any documents requested by SBA
within 15 calendar days of Seller’s
receipt of such request. SBA will notify
the Obligor of the change in servicing.

§120.1719 SBA'’s right to recover from
Seller.

SBA is entitled to recover from Seller
any monies paid on SBA’s guarantee of
a Pool Certificate backed in part by
Seller’s Pool Loan, plus interest, if SBA
in its sole discretion determines that
any of the following events has
occurred:

(a) Seller’s improper action or
inaction has put SBA at risk;

(b) Seller has failed to disclose a
material fact to SBA regarding a Seller’s
Pool Loan in a timely manner;

(c) Seller has misrepresented a
material fact to SBA regarding Seller’s
Pool Loan;

(d) Seller has failed to comply
materially with § 120.1720 of this
subpart;

(e) SBA has received a written request
from Seller to terminate the SBA’s
guarantee on the Loan Interest in
Seller’s Pool Loan;

(f) Seller has failed to comply
materially with Program Rules and
Regulations; or

(g) Seller has failed to make, close,
service or liquidate Seller’s Pool Loan in
a prudent manner.

§120.1720 SBA's right to review Pool
Loan documents.

In the event that SBA purchases a
Loan Interest in Seller’s Pool Loan,
Seller must provide to SBA copies of the
Pool Loan collateral documents, Pool
Loan underwriting documents, and any
other documents SBA may require in
writing within 15 calendar days of a
written request from SBA (which SBA
will review in connection with its
efforts to determine if Seller is obligated
to reimburse SBA pursuant to this
subpart). A Seller’s failure to provide
the requested documentation may
constitute a material failure to comply
with the Program Rules and Regulations
and may lead to an action for recovery
under §120.1719. SBA will also
evaluate a Seller’s continued
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participation in the Program and may
restrict further sales under the Program
until SBA determines that the Seller has
provided sufficient documentation.

§120.1721 SBA’s right to investigate.

SBA may undertake such
investigation as it deems necessary to
determine whether it is entitled to seek
recovery from the Seller and Seller
agrees to take whatever actions are
necessary to facilitate such
investigation.

§120.1722 SBA’s offset rights.

SBA shall have the right to offset any
amount owed by Lender to SBA,
including, without limitation, an offset
against CSA’s obligation to pay Lender
pursuant to any Section 504 First
Mortgage Loan Pool Guarantee
Agreement.

§120.1723 Pool Loan receivables received
by Seller.

Any Pool Loan Receivables received
by Seller in connection with obligations
under Seller’s Pool Loan must be
forwarded by Seller to CSA within two
business days of receipt of collected
funds.

§120.1724 Servicing and liquidation
expenses.

All ordinary and reasonable expenses
of servicing and liquidating Seller’s Pool
Loan shall be paid by, or be recoverable
from, Obligor, and all such ordinary and
reasonable expenses incurred by Seller
or SBA which are not recoverable from
Obligor shall be shared ratably by Seller,
SBA, and the Pool Originator pursuant
to the applicable percentages set forth in
the First Lien Position 504 Loan Pool
Guarantee Agreement.

§120.1725 No Program Preference by
Seller or Pool Originator.

The Seller and the Pool Originator
must not establish a Program Preference,
which is defined in 13 CFR 120.10.

§120.1726 Pool Certificates a Seller
cannot purchase.

Neither a Seller, nor any of its
Program Associates or Affiliates, may
purchase a Pool Certificate that is
backed by a Loan Interest in a Pool Loan
that the Seller, or any of its Program
Associates or Affiliates, originated or
owned, and, in the event such purchase
occurs, SBA’s guarantee shall not be in
effect with respect to any such Pool
Certificate.

Dated: October 26, 2009.
Karen G. Mills,
Administrator.

[FR Doc. E9-26211 Filed 10-28-09; 11:15
am|

BILLING CODE 8025-01-P
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[Docket No. FAA—-2009-1000; Directorate
Identifier 2009—NM-164-AD; Amendment
39-16070; AD 2008-10-07 R1]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-200C, 747-200F,
747-300, 747SR, and 747SP Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD),
which applies to all Boeing Model 747—
100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747-200F, 747-300,
747SR, and 747SP series airplanes. That
AD currently requires revising the FAA-
approved maintenance program by
incorporating new airworthiness
limitations (AWLs) for fuel tank systems
to satisfy Special Federal Aviation
Regulation No. 88 requirements. That
AD also requires the initial inspection of
certain repetitive AWL inspections to
phase in those inspections, and repair if
necessary. This AD clarifies the
intended effect of the AD on spare and
on-airplane fuel tank system
components. This AD results from a
design review of the fuel tank systems.
We are issuing this AD to prevent the
potential for ignition sources inside fuel
tanks caused by latent failures,
alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

DATES: This AD is effective November
16, 2009.

On June 12, 2008 (73 FR 25977, May
8, 2008), the Director of the Federal
Register approved the incorporation by
reference of a certain publication listed
in the AD.

We must receive any comments on
this AD by December 14, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,

Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Douglas Bryant, Aerospace Engineer,
Propulsion Branch, ANM-140S, Seattle
Aircraft Certification Office, FAA, 1601
Lind Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 917-6505;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

On April 28, 2008, we issued AD
2008-10-07, amendment 39-15513 (73
FR 25977, May 8, 2008). That AD
applies to all Boeing Model 747-100,
747-100B, 747-100B SUD, 747-200B,
747-200C, 747-200F, 747-300, 747SR,
and 747SP series airplanes. That AD
requires revising the FAA-approved
maintenance program by incorporating
new airworthiness limitations (AWLs)
for fuel tank systems to satisfy Special
Federal Aviation Regulation No. 88
requirements. That AD also requires the
initial inspection of certain repetitive
AWL inspections to phase in those
inspections, and repair if necessary.
That AD resulted from a design review
of the fuel tank systems. The actions
specified in that AD are intended to
prevent the potential for ignition
sources inside fuel tanks caused by
latent failures, alterations, repairs, or
maintenance actions, which, in
combination with flammable fuel
vapors, could result in a fuel tank
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explosion and consequent loss of the
airplane.

Critical design configuration control
limitations (CDCCLs) are limitation
requirements to preserve a critical
ignition source prevention feature of the
fuel tank system design that is necessary
to prevent the occurrence of an unsafe
condition. The purpose of a CDCCL is
to provide instruction to retain the
critical ignition source prevention
feature during configuration change that
may be caused by alterations, repairs, or
maintenance actions. A CDCCL is not a
periodic inspection.

Actions Since AD Was Issued

Since we issued that AD, we have
determined that it is necessary to clarify
the AD’s intended effect on spare and
on-airplane fuel tank system
components, regarding the use of
maintenance manuals and instructions
for continued airworthiness.

Section 91.403(c) of the Federal
Aviation Regulations (14 CFR 91.403(c)
specifies the following:

No person may operate an aircraft for
which a manufacturer’s maintenance manual
or instructions for continued airworthiness
has been issued that contains an
airworthiness limitation section unless the
mandatory * * * procedures * * * have
been complied with.

Some operators have questioned
whether existing components affected
by the new CDCCLs must be reworked.

We did not intend for the AD to
retroactively require rework of
components that had been maintained
using acceptable methods before the
effective date of the AD. Owners and
operators of the affected airplanes
therefore are not required to rework
affected components identified as
airworthy or installed on the affected
airplanes before the required revisions
of the FAA-approved maintenance
program. But once the CDCCLs are
incorporated into the FAA-approved
maintenance program, future
maintenance actions on components
must be done in accordance with those
CDCCLs.

FAA'’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design. For this reason, we are issuing
this AD to revise AD 2008-10-07. This
new AD retains the requirements of the
existing AD, and adds a new note to
clarify the intended effect of the AD on
spare and on-airplane fuel tank system
components.

Explanation of Additional Change to
AD

AD 2008-10-07 allowed the use of
alternative inspections, inspection
intervals, and CDCCLs if they are part of
a later revision of the Boeing 747-100/

ESTIMATED COSTS

200/300/SP Airworthiness Limitations
(AWLs) and Certification Maintenance
Requirements (CMRs), D6—-13747-CMR,
Revision March 2008. AD 2008-10-07
also allowed use of later revisions of
Boeing 747—-100/200/300/SP
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D6-13747—-CMR, Revision
March 2008. Those provisions have
been removed from this AD. Allowing
the use of ““a later revision” of a specific
service document violates Office of the
Federal Register policies for approving
materials that are incorporated by
reference. Affected operators, however,
may request approval to use an
alternative inspection, inspection
interval, or CDCCL that is part of a later
revision of the referenced service
document as an alternative method of
compliance, under the provisions of
paragraph (k) of this AD.

Costs of Compliance

This revision imposes no additional
economic burden. The current costs for
this AD are repeated for the
convenience of affected operators, as
follows:

There are about 308 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs, at an average labor rate
of $80 per work hour, for U.S. operators
to comply with this AD.

Number of
Action Work hours Parts gi?S}aeg U.S.-registered Fleet cost
P airplanes
Maintenance program revision .......c....cccceeceeereesieeneeseeenen. 8 | None ............ $640 93 $59,520
10T 0= o 1o o TSN 8 | None ............ 640 93 59,520

FAA'’s Justification and Determination
of the Effective Date

This revision merely clarifies the
intended effect on spare and on-airplane
fuel tank system components, and
makes no substantive change to the
AD’s requirements. For this reason, it is
found that notice and opportunity for
prior public comment for this action are
unnecessary, and good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about

this AD. Send your comments to an
address listed under the ADDRESSES
section. Include “Docket No. FAA—
2009-1000; Directorate Identifier 2009—
NM-164-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this AD. We will consider all
comments received by the closing date
and may amend this AD because of
those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
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that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-15513 (73 FR
25977, May 8, 2008) and adding the
following new AD:

2008-10-07 R1 Boeing: Amendment 39—
16070. Docket No. FAA-2009-1000;
Directorate Identifier 2009-NM-164—AD.

Effective Date

(a) This airworthiness directive (AD) is
effective November 16, 2009.

Affected ADs

(b) This AD revises AD 2008—10-07.
Applicability

(c) This AD applies to all Boeing Model
747-100, 747-100B, 747-100B SUD, 747—
200B, 747-200C, 747-200F, 747-300, 747SR,
and 747SP series airplanes, certificated in
any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC)
according to paragraph (k) of this AD. The
request should include a description of
changes to the required inspections that will
ensure the continued operational safety of
the airplane.

Unsafe Condition

(d) This AD results from a design review
of the fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by latent
failures, alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of AD 2008-10-07 With
Changes to Compliance Method: Service
Information Reference

(f) The term ‘‘Revision March 2008 of
Document D6-13747—CMR,” as used in this
AD, means Boeing 747-100/200/300/SP
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D6-13747—CMR, Revision March

TABLE 1—INITIAL INSPECTIONS

2008. (For the purposes of Revision March
2008 of Document D6-13747—-CMR, the
Model 747SR series airplane is basically a
Model 747-100 series airplane with certain
modifications to improve fatigue life.)

Maintenance Program Revision

(g) Before December 16, 2008, revise the
FAA-approved maintenance program to
incorporate the information in Section D,
“AIRWORTHINESS LIMITATIONS—
SYSTEMS,” AWLs No. 28—AWL-01 through
No. 28—AWL-19 inclusive, of Revision
March 2008 of Document D6—13747—-CMR;
except that the initial inspections required by
paragraph (h) of this AD must be done at the
applicable compliance time specified in that
paragraph. As an optional action, AWLs No.
28—-AWL-20 through No. 28—-AWL-23
inclusive, as identified in Section D of
Revision March 2008 of Document D6—
13747-CMR, also may be incorporated into
the FAA-approved maintenance program.

Initial Inspections and Repair if Necessary

(h) Do the inspections specified in Table 1
of this AD at the compliance time specified
in Table 1 of this AD, and repair any
discrepancy, in accordance with Section D of
Revision March 2008 of Document D6—
13747—-CMR. The repair must be done before
further flight. Accomplishing the inspections
identified in Table 1 of this AD as part of an
FAA-approved maintenance program before
the applicable compliance time specified in
Table 1 of this AD constitutes compliance
with the requirements of this paragraph.

Note 2: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Note 3: For the purposes of this AD, a
special detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. The examination is likely to
make extensive use of specialized inspection
techniques and/or equipment. Intricate
cleaning and substantial access or
disassembly procedure may be required.”

AWL No. Description

Compliance time
(whichever occurs later)

Threshold

Grace period

28-AWL-01

center fuel tank.

A detailed inspection of external wires
over the center fuel tank for damaged
clamps, wire chafing, and wire bun-
dles in contact with the surface of the

cate of airworthiness.

Within 144 months since the date of
issuance of the original standard air-
worthiness certificate or the date of
issuance of the original export certifi-

Within 72 months after June 12, 2008
(the effective date of AD 2008-10-—
07).
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TABLE 1—INITIAL INSPECTIONS—Continued

Compliance time
(whichever occurs later)

AWL No. Description
Threshold Grace period
28-AWL-03 ....... A special detailed inspection of the | Within 144 months since the date of | Within 24 months after June 12, 2008.
lightning shield to ground termination issuance of the original standard air-
on the out-of-tank fuel quantity indi- worthiness certificate or the date of
cating system to verify functional in- issuance of the original export certifi-
tegrity. cate of airworthiness.
28-AWL-13 ....... A special detailed inspection of the fault | Within 144 months since the date of | Within 60 months after June 12, 2008.

to verify electrical bond.

current bond of the fueling shutoff
valve actuator of the center wing tank

cate of airworthiness.

issuance of the original standard air-
worthiness certificate or the date of
issuance of the original export certifi-

No Alternative Inspections, Inspection
Intervals, or Critical Design Configuration
Control Limitations (CDCCLSs)

(i) After accomplishing the actions
specified in paragraphs (g) and (h) of this AD,
no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are
approved as an AMOC in accordance with
the procedures specified in paragraph (k) of
this AD.

Credit for Actions Done According to
Previous Revisions of the Service
Information

(j) Actions done before the June 12, 2008,
in accordance with Boeing 747—-100/200/300/
SP Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D6—-13747—CMR, Revision March
2006; Revision May 2006; Revision December
2006; Revision January 2007; Revision
September 2007; or Revision January 2008;
are acceptable for compliance with the
corresponding requirements of paragraphs (g)
and (h) of this AD.

New Information
Explanation of CDCCL Requirements

Note 4: Notwithstanding any other
maintenance or operational requirements,
components that have been identified as
airworthy or installed on the affected
airplanes before the revision of the FAA-
approved maintenance program, as required
by paragraph (g) of this AD, do not need to
be reworked in accordance with the CDCCLs.
However, once the FAA-approved
maintenance program has been revised,
future maintenance actions on these
components must be done, in accordance
with the CDCCLs.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Douglas Bryant, Aerospace Engineer,
Propulsion Branch, ANM—-140S, FAA, Seattle
ACO, FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6505; fax (425) 917-6590. Or, e-mail

information to 9-ANM-Seattle-ACO-AMOC-
Requests-faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(1) You must use Boeing 747—-100/200/300/
SP Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D6-13747—CMR, Revision March
2008, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of Boeing 747—-100/200/300/SP
Airworthiness Limitations (AWLs) and
Certification Maintenance Requirements
(CMRs), D6—-13747—-CMR, Revision March
2008, on June 12, 2008 (73 FR 25977, May
8, 2008).

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—-766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr_locations.html.

Issued in Renton, Washington, on October
22, 2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-26123 Filed 10-29-09; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1001; Directorate
Identifier 2009-NM-166—AD; Amendment
39-16071; AD 2008-04—18 R1]

RIN 2120-AA64

Airworthiness Directives; EMBRAER
Model EMB-120, —-120ER, —-120FC,
-120QC, and —120RT Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above that would revise
an existing AD. This AD results from
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as:

It has been found that former revisions of
the Maintenance Review Board Report
(MRBR) of the EMB-120( ) aircraft do not
fully comply with some Critical Design
Configuration Control Limitations (CDCCL)
and Fuel System Limitations (FSL). These
limitations are necessary to preclude ignition
sources in the fuel system, as required by
RBHA-E88/SFAR-88 (Special Federal
Aviation Regulation No. 88).

* * * * *
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The potential of ignition sources, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. This AD requires actions that
are intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
November 16, 2009.

On April 3, 2008 (73 FR 10655,
February 28, 2008), the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in the AD.

We must receive comments on this
AD by December 14, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER),
Technical Publications Section (PC
060), Av. Brigadeiro Faria Lima, 2170—
Putim—12227-901 Séo Jose dos
Campos—SP—BRASIL; telephone: +55
12 3927-5852 or +55 12 3309-0732; fax:
+55 12 3927-7546; e-mail:
distrib@embraer.com.br; Internet: http://
www.flyembraer.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

On February 15, 2008, we issued AD
2008-04—18, Amendment 39-15390 (73
FR 10655, February 28, 2008). That AD
applied to all EMBRAER Model EMB-
120, —120ER, —120FC, —120QC, and
—120RT airplanes. That AD required
revising the Airworthiness Limitations
Section of the Instructions for
Continued Airworthiness to incorporate
new limitations for fuel tank systems.

Critical design configuration control
limitations (CDCCLs) are limitation
requirements to preserve a critical
ignition source prevention feature of the
fuel tank system design that is necessary
to prevent the occurrence of an unsafe
condition. The purpose of a CDCCL is
to provide instruction to retain the
critical ignition source prevention
feature during configuration change that
may be caused by alterations, repairs, or
maintenance actions. A CDCCL is not a
periodic inspection.

Since we issued that AD, we have
determined that it is necessary to clarify
the AD’s intended effect on spare and
on-airplane fuel tank system
components, regarding the use of
maintenance manuals and instructions
for continued airworthiness.

Section 91.403(c) of the Federal
Aviation Regulations (14 CFR 91.403(c))
specifies the following:

No person may operate an aircraft for
which a manufacturer’s maintenance manual
or instructions for continued airworthiness
has been issued that contains an
airworthiness limitation section unless the
mandatory * * * procedures * * * have
been complied with.

Some operators have questioned
whether existing components affected
by the new CDCCLs must be reworked.
We did not intend for the AD to
retroactively require rework of
components that had been maintained
using acceptable methods before the
effective date of the AD. Owners and
operators of the affected airplanes
therefore are not required to rework
affected components identified as
airworthy or installed on the affected
airplanes before the required revisions
of the airworthiness limitations section.
But once the CDCCLs are incorporated
into the airworthiness limitations
section, future maintenance actions on
components must be done in
accordance with those CDCCLs.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. For this reason, we
are issuing this AD to revise AD 2008—
04-18. This new AD retains the

requirements of the existing AD, and
adds a new note to clarify the intended
effect of the AD on spare and on-
airplane fuel tank system components.
We have renumbered subsequent notes
accordingly.

Explanation of Additional Change to
AD

AD 2008-04-18 allowed the use of
later revisions of alternative inspections,
inspection intervals, and CDCCLs, if
they are part of a later revision of
EMBRAER EMB-120 Brasilia
Maintenance Review Board Report,
MRB-HI-200, dated March 22, 2005.
That provision has been removed from
this AD. Allowing the use of ““a later
revision” of specific service documents
violates Office of the Federal Register
policies for approving materials that are
incorporated by reference. Affected
operators, however, may request
approval to use a later revision of the
referenced service documents as an
alternative method of compliance,
under the provisions of paragraph (g)(1)
of this AD.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a Note within the AD.

Costs of Compliance

This revision imposes no additional
economic burden. The current costs for
this AD are repeated for the
convenience of affected operators, as
follows:

We estimate that this AD will affect
about 109 products of U.S. registry. We
also estimate that it will take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $8,720, or $80 per product.

FAA'’s Justification and Determination
of the Effective Date

This revision merely clarifies the
intended effect on spare and on-airplane
fuel tank system components, and



Federal Register/Vol. 74, No. 209/Friday, October 30, 2009/Rules and Regulations

56103

makes no substantive change to the
AD’s requirements. For this reason, it is
found that notice and opportunity for
prior public comment for this action are
unnecessary, and good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include ‘“Docket No. FAA-2009-1001;
Directorate Identifier 2009-NM—-166—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-15390 (73 FR
10655, February 28, 2008) and adding
the following new AD:

2008-04-18 R1 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-16071. Docket No.
FAA—-2009-1001; Directorate Identifier
2009-NM-166—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective November 16, 2009.

Affected ADs

(b) This AD revises AD 2008—04—18,
Amendment 39-15390.

Applicability

(c) This AD applies to all EMBRAER Model
EMB-120, —120ER, —120FC, -120QC, and
—120RT airplanes; certificated in any
category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according

to paragraph (g)(1) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

It has been found that former revisions of
the Maintenance Review Board Report
(MRBR) of the EMB-120() aircraft do not
fully comply with some Critical Design
Configuration Control Limitations (CDCCL)
and Fuel System Limitations (FSL). These
limitations are necessary to preclude ignition
sources in the fuel system, as required by
RBHA-E88/SFAR-88 (Special Federal
Aviation Regulation No. 88).

Since this condition affects flight safety, a
corrective action is required. Thus, sufficient
reason exists to request compliance with this
AD in the indicated time limit.

The potential of ignition sources, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane. The
corrective action is revising the
Airworthiness Limitations Section (ALS) of
the Instructions for Continued Airworthiness
to incorporate new limitations for fuel tank
systems.

Restatement of AD 2008-04-18 With
Changes to Compliance Method

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 1 month after April 3, 2008 (the
effective date of AD 2008—04—18), revise the
ALS of the Instructions for Continued
Airworthiness to incorporate Tasks 15 to 18
of Section 6—‘Part E—Fuel System
Limitations,” EMBRAER Temporary Revision
No. 22—1, dated November 18, 2005, of the
EMBRAER EMB-120 Brasilia Maintenance
Review Board Report (MRBR), MRB-HI-200.
For all tasks identified in the MRBR, the
initial compliance times start from the later
of the times specified in paragraphs (f)(1)(i)
and (f)(1)(ii) of this AD, and the repetitive
inspections must be accomplished thereafter
at the interval specified in the MRBR, except
as provided by paragraphs (f)(3) and (g)(1) of
this AD.

(i) April 3, 2008.

(ii) The date of issuance of the original
Brazilian standard airworthiness certificate
or the date of issuance of the original
Brazilian export certificate of airworthiness.

(2) Within 1 month after April 3, 2008,
revise the ALS of the Instructions for
Continued Airworthiness to incorporate the
CDCCLs to include items (1) and (2), dated
March 22, 2005, of Section 6—‘‘Part D—
Critical Design Configuration Control
Limitation,” of the EMBRAER EMB-120
Brasilia MRBR, MRB-HI-200.

(3) For the functional checks and detailed
visual inspections, Tasks 15 to 18 of Section
6—*Part E—Fuel System Limitations,”
EMBRAER Temporary Revision No. 22-1,
dated November 18, 2005, of the EMBRAER
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EMB-120 Brasilia MRBR, MRB-HI-200: The
initial compliance time is within 4,000 flight
hours or 48 months after April 3, 2008,
whichever occurs first. Thereafter those tasks
must be accomplished at the repetitive
interval specified in Section 6— ‘Part E—
Fuel System Limitations,” EMBRAER
Temporary Revision No. 22—1, dated
November 18, 2005, of the EMBRAER EMB—-
120 Brasilia MRBR, MRB-HI-200.

(4) After accomplishing the actions
specified in paragraphs (f)(1) and (f)(2) of this
AD, no alternative inspections, inspection
intervals, or CDCCLs may be used unless the
inspections, intervals, or CDCCLs are
approved as an alternative method of
compliance in accordance with the
procedures specified in paragraph (g)(1) of
this AD.

New Information
Explanation of CDCCL Requirements

Note 2: Notwithstanding any other
maintenance or operational requirements,
components that have been identified as
airworthy or installed on the affected
airplanes before the revision of the ALS, as
required by paragraph (f) of this AD, do not
need to be reworked in accordance with the
CDCCLs. However, once the ALS has been
revised, future maintenance actions on these
components must be done in accordance
with the CDCCLs.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
(44 U.S.C. 3501 et seq.), the Office of

Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Brazilian Airworthiness
Directive 2007-05-02, effective June 6, 2007;
EMBRAER Temporary Revision No. 22-1,
dated November 18, 2005, of the EMBRAER
EMB-120 Brasilia MRBR, MRB-HI-200; and
Section 6—‘‘Part D—Critical Design
Configuration Control Limitation,” of the
EMBRAER EMB-120 Brasilia MRBR, MRB—
HI-200; for related information.

Material Incorporated by Reference

(i) You must use EMBRAER Temporary
Revision No. 22—-1, dated November 18, 2005,
of the EMBRAER EMB-120 Brasilia
Maintenance Review Board Report, MRB-HI-
200; and pages 6.111.1 and 6.11I.2, dated March
22, 2005, of Section 6—*‘Part D—Critical
Design Configuration Control Limitation,” of
the EMBRAER EMB-120 Brasilia
Maintenance Review Board Report, MRB-HI-
200; as applicable; to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of this service information on April
3, 2008 (73 FR 10655, February 28, 2008).

(2) For service information identified in
this AD, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), Technical
Publications Section (PC 060), Av. Brigadeiro
Faria Lima, 2170—Putim—12227-901 Sao
Jose dos Campos—SP—Brasil; telephone: +55
12 3927-5852 or +55 12 3309-0732; fax: +55
12 3927-7546; e-mail:
distrib@embraer.com.br; Internet: http://
www.flyembraer.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
22, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-26122 Filed 10-29-09; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-1003; Directorate
Identifier 2009-SW-25-AD; Amendment 39—
16064; AD 2009-22-11]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 407
and 427 Helicopters

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Bell
Helicopter Textron Canada (Bell) Model
407 and 427 helicopters. This AD
results from a mandatory continuing
airworthiness information (MCAI) AD
issued by the aviation authority of
Canada. The MCAI AD states that,
during a preflight check, it was observed
that the swashplate link assembly
bearing had moved in the lever race,
making contact with the swashplate
support. The MCAI also states that
further investigation revealed that the
bearing had not been staked correctly
during manufacture. That condition, if
not detected, could result in failure of
a bearing, failure of the swashplate link
assembly, and subsequent loss of
control of the helicopter.

DATES: This AD becomes effective on
November 16, 2009.

We must receive comments on this
AD by December 29, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting your
comments electronically.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may get the service information
identified in this AD from Bell
Helicopter Textron, Inc., P.O. Box 482,
Fort Worth, TX 76101, telephone (817)
280-3391, fax (817) 280-6466, or at
http://www.bellcustomer.com/files/.
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Examining the Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in
person at the Docket Operations office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is
stated in the ADDRESSES section of this
AD. Comments will be available in the
AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sharon Miles, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Regulations
and Guidance Group, Fort Worth, Texas
76137, telephone (817) 222-5122, fax
(817) 222-5961.

SUPPLEMENTARY INFORMATION:
Discussion

Transport Canada, which is the
aviation authority for Canada, has
issued AD No. CF—-2009-14, dated April
15, 2009 to correct an unsafe condition
for Bell Model 407 helicopters, serial
number (S/N) 53000 through 53887,
53890 through 53916, 53918, 53920,
53921, 53923 through 53926, and 53928;
and Model 427 helicopters, S/N 56001
through 56074, 58001, and 58002, with
an anti-drive link assembly, part
number (P/N) 406—-010-432-101, that
has a serial number prefix of “TI” or
“TIFS.” Transport Canada states that
during a preflight check, it was observed
that the swashplate link assembly
bearing had moved in the lever race,
making contact with the swashplate
support. Transport Canada also states
that further investigation revealed that
the bearing had not been staked
correctly during manufacture and that
this situation, if not corrected, could
lead to loss of control of the helicopter.
You may obtain further information by
examining the MCAI AD and any
related service information in the AD
docket.

Related Service Information

Bell has issued Alert Service Bulletin
(ASB) No. 407—09-87, dated March 27,
2009, for the Model 407 helicopters and
ASB No. 427-09-24, Revision A, dated
March 30, 2009, for the Model 427
helicopters. The ASBs specify a one-
time inspection of all anti-drive link
assemblies, P/N 406-010—432-101 with
a serial number prefix of “TI” or
“TIFS,” to ensure that the bearing, P/N
406-310—403-101, is correctly and
securely staked in the link assembly.
The actions described in the MCAI AD
are intended to correct the same unsafe
condition as that identified in the ASBs.

FAA'’s Evaluation and Unsafe Condition
Determination

These products have been approved
by the aviation authority of Canada, and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with Canada, they have
notified us of the unsafe condition
described in the MCAI AD. We are
issuing this AD because we evaluated
all information provided by Transport
Canada and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI AD

This AD differs from the MCAI AD as
follows:

e This AD requires compliance
within 10 hours time-in-service (TIS),
the MCAI AD requires compliance
within the next 10 flight hours, but no
later than 30 days from the effective day
of the MCAI AD, which was May 6,
2009; and

¢ This AD does not apply to Model
427 helicopters with S/N 58001 or
58002 because those serial-numbered
helicopters are not eligible for an FAA
certificate of airworthiness.

Costs of Compliance

We estimate that this AD will affect
about 554 helicopters of U.S. registry.
We also estimate that it will take about
1 work-hour per helicopter to inspect
and replace, if necessary, the bearing or
the anti-drive link assembly. The
average labor rate is $80 per work-hour.
Required parts will cost about $400 for
a bearing or $3,517 for an anti-drive link
assembly, per helicopter. Based on these
figures, we estimate the cost of this AD
on U.S. operators will be $1,992,738
($3,597 per helicopter), assuming that
all anti-drive link assemblies are
replaced.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. We find that the risk to the flying
public justifies waiving notice and
comment prior to adoption of this rule
because the previously described
critical unsafe condition can adversely
affect the structural integrity of the
helicopter and the inspection must be
performed within 10 hours TIS.
Therefore, we have determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment.
However, we invite you to send us any
written data, views, or arguments
concerning this AD. Send your
comments to an address listed under the
ADDRESSES section of this AD. Include
“Docket No. FAA-2009-1003;
Directorate Identifier 2009-SW-25-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
product(s) identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Therefore, I certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and
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3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2009-22-11 Bell Helicopter Textron
Canada: Amendment 39-16064. Docket
No. FAA-2009-1003; Directorate
Identifier 2009—-SW-25-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective on November 16, 2009.

Other Affected ADs

(b) None.
Applicability

(c) This AD applies to the following model
and serial-numbered helicopters with an
anti-drive (swashplate) link assembly (link
assembly), part number (P/N) 406—-010—432—

101, that has a serial number (S/N) prefix of
“TT” or “TIFS”, certificated in any category:

Model Serial Nos.
407 oo 53000 through 53887, 53890
through 53916, 53918,
53920, 53921, 53923
through 53926, and 53928.
427 . 56001 through 56074.
Reason

(d) The mandatory continuing
airworthiness information (MCAI) AD states
during a preflight check it was observed that
the swashplate link assembly bearing had
moved in the lever race, making contact with
the swashplate support. The MCAI AD also
states that further investigation revealed that
the bearing had not been staked correctly
during manufacture. That condition, if not
detected, could result in failure of a bearing,
failure of the link assembly, and subsequent
loss of control of the helicopter.

Actions and Compliance

(e) Required as indicated, unless
accomplished previously.

(1) Within 10 hours time-in-service (TIS),
using a 10x or higher magnifying glass,
inspect the link assembly and determine if
the bearing, P/N 406-310-403-101, is
correctly installed and properly staked in the
link assembly. Also inspect to ensure that the
bearing is not loose.

(2) Before further flight, replace any
bearing that is incorrectly installed or
improperly staked in the link assembly.

(3) Before further flight, replace the link
assembly if the bearing is loose.

Differences Between This AD and the MCAI
AD

(f) This AD differs from the MCAI AD as
follows:

(1) This AD requires compliance within 10
hours TIS, the MCAI AD requires compliance
within the next 10 flight hours, but no later
than 30 days from the effective day of the
MCAI AD, which was May 6, 2009; and

(2) This AD does not apply to Model 427
helicopters, S/N 58001 or 58002, because
those serial-numbered helicopters are not
eligible for an FAA certificate of
airworthiness.

Other Information

(g) Alternative Methods of Compliance
(AMOGs): The Manager, Safety Management
Group, FAA, ATTN: Sharon Miles, Aviation
Safety Engineer, Rotorcraft Directorate, Fort
Worth, Texas 76137, telephone (817) 222—
5122, fax (817) 222-5961, has the authority
to approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.

Related Information

(h) The following documents contain
related information:

(1) Transport Canada AD No. CF—2009-14,
dated April 15, 2009;

(2) Bell Helicopter Alert Service Bulletin
No. 407-09-87, dated March 27, 2009; and

(3) Bell Helicopter Alert Service Bulletin
No. 427-09-24, Revision A, dated March 30,
2009.

Joint Aircraft System/Component (JASC)
Code

(i) JASC Code 6230: Main rotor/swashplate.

Issued in Fort Worth, Texas on October 20,
2009.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. E9—26120 Filed 10-29-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2007-0115; Directorate
Identifier 2007-CE-080-AD; Amendment
39-16067; AD 2007-26—-08 R1]

RIN 2120-AA64

Airworthiness Directives; Reims
Aviation S.A. Model F406 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are rescinding an existing
airworthiness directive (AD) for the
products listed above. The existing AD
resulted from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

On several occasions, leaks of the landing
gear emergency blowdown bottle have been
reported. Investigations revealed that the
leakage was located on the nut manometer
because of a design deficiency in the bottle
head.

If left uncorrected, the internal bottle
pressure could not be maintained to an
adequate level and could result in a
malfunction, failing to extend landing gears
during emergency situations.

Since issuance of that AD, we have
determined that the condition is not
unsafe.

DATES: This AD becomes effective
December 4, 2009.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4144; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 31, 2009 (74 FR 38140),
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and proposed to rescind AD 2007-26—
08, Amendment 39-15310 (72 FR
73258, December 27, 2007).

Since we issued AD 2007-26-08, we
have reconsidered this AD with respect
to the determination of an unsafe
condition.

We issued AD 2007—-26-08 in
consideration of the MCAI from an
aviation authority of another country to
identify and correct an unsafe condition
on an airplane. At that time, we were
not aware that there were several Cessna
Aircraft Company (Cessna) model
airplanes equipped with the same
blowdown bottle part number (P/N)
9910154—4.

Before issuing an AD on domestic
products, we prepare a risk assessment
of the unsafe condition. A risk
assessment was done for the Cessna
model airplanes. The result of that
assessment was not high enough to
support AD action since the system is a
backup system to the primary landing
gear extension system.

Based on this risk assessment, we
reevaluated the existing AD against
Reims Aviation Model 406 airplanes
(AD 2007—-26-08) and determined the
condition identified in the AD is not an
unsafe condition.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

FAA’s Determination and Requirements
of the AD Rescission

We are issuing this AD rescission
because we evaluated all information
and determined the condition identified
in the existing AD is not unsafe and the
AD is not necessary.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
rescinding AD 2007-26—08,
Amendment 39-15310 (72 FR 73258,
December 27, 2007):

2007-26-08 R1 Reims Aviation S.A.:
Amendment 39-16067; Docket No.
FAA—-2007-0115; Directorate Identifier
2007—-CE-080-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 4, 2009.
Affected ADs

(b) This AD rescinds AD 2007—26—08.
Applicability

(c) This AD applies to Model F406
airplanes, all serial numbers, that are:

(1) equipped with landing gear emergency
blowdown bottle part number (P/N)
9910154—4; and

(2) certificated in any category.

Issued in Kansas Gity, Missouri, on
October 23, 2009.
Kim Smith,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. E9-26126 Filed 10-29-09; 8:45 am]|
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232

[Release Nos. 33-9077; 34—-60875; 39-2468;
1C-28984]

Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the Commission) is
adopting revisions to the Electronic Data
Gathering, Analysis, and Retrieval
System (EDGAR) Filer Manual to reflect
updates to the EDGAR system made in
EDGAR Release 9.17. The revisions
were made primarily to enforce
additional XBRL validation
requirements to improve the quality of
XBRL exhibits; to allow filers to
electronically submit the withdrawal of
application for exemptive or other relief
from the Investment Companies Act as
submission types APP WD and APP
WD/A; and, to allow filers to add
Subject Company related information
for the submission types F—6, F-6/A, F—
6EF, and F—6POS. The revisions to the
Filer Manual reflect changes within
Volume I entitled EDGAR Filer Manual,
Volume I: “General Information,”
Version 8 (September 2009) and Volume
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II entitled EDGAR Filer Manual, Volume
II: “EDGAR Filing,” Version 13
(September 2009). The updated manual
will be incorporated by reference into
the Code of Federal Regulations.

DATES: Effective October 30, 2009 the
incorporation by reference of certain
publications listed in the rule is
approved by the Director of the Federal
Register as of October 30, 2009.

FOR FURTHER INFORMATION CONTACT: In
the Office of Interactive Disclosure for
questions concerning additional XBRL
validation requirements contact Jeffrey
Naumann, Assistant Director of the
Office of Interactive Disclosure, at (202)
551-5352; in the Division of
Corporation Finance, for questions
concerning Subject Company related
information for the Forms F—6, F—6/A,
F—6EF, and F-6POS and Form D contact
Cecile Peters, Chief, Office of
Information Technology, at (202) 551—
3600; in the Division of Investment
Management for questions on the
electronic filing of submission types
APP WD and APP WD/A contact Ruth
Armfield Sanders, Senior Special
Counsel, Office of Legal and Disclosure,
at (202) 551-6989; and in the Office of
Information Technology, contact Rick
Heroux, at (202) 551-8800.
SUPPLEMENTARY INFORMATION: We are
adopting an updated EDGAR Filer
Manual, Volume I and Volume II. The
Filer Manual describes the technical
formatting requirements for the
preparation and submission of
electronic filings through the EDGAR
system.! It also describes the
requirements for filing using
EDGARLink 2 and the Online Forms/
XML Web site.

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic
format.3 Filers may consult the Filer
Manual in conjunction with our rules
governing mandated electronic filing
when preparing documents for
electronic submission.4

The EDGAR system will be upgraded
to Release 9.17 on September 28, 2009

1 We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (April 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on August 4, 2009. See Release No. 33—
9058 (July 28, 2009) [74 FR 38523].

2This is the filer assistance software we provide
filers filing on the EDGAR system.

3 See Rule 301 of Regulation S-T (17 CFR
232.301).

4 See Release No. 33-9058 (July 28, 2009) [74 FR
38523] in which we implemented EDGAR Release
9.16.

and will introduce the following
changes: EDGAR will be upgraded to
enforce additional XBRL validation
requirements to improve the quality of
XBRL exhibits. This change will
enhance the validation process the
EDGAR system uses to confirm
compliance with the requirements in
Chapter 6 of the EDGAR Filer Manual,
Volume II: “EDGAR Filing”. Minor
clarifications were made to the
instructions on XBRL/Interactive Data
tagging.

EDGAR will allow filers, who
previously submitted on EDGAR or in
paper an application for exemptive or
other relief from the Investment
Company Act, to electronically submit
the withdrawal of such application as
new submission types APP WD or APP
WD/A on the EDGARLink Submission
Template 3.

EDGAR will allow filers to add
Subject Company related information to
the submission types F—6, F-6/A, F—
6EF, and F-6POS. These submission
types are available on EDGARLink
Submission Template 1.

A minor change will be made to the
online Form D to update the OMB
expiration date. Minor backend
processing changes are being made to
ensure that online and third party Form
D filings are validated consistently.

Along with adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

You may obtain paper copies of the
updated Filer Manual at the following
address: Public Reference Room, U.S.
Securities and Exchange Commission,
100 F Street, NE., Room 1520,
Washington, DC 20549, on official
business days between the hours of 10
a.m. and 3 p.m. We will post electronic
format copies on the Commission’s Web
site; the address for the Filer Manual is
http://www.sec.gov/info/edgar.shtml.

Since the Filer Manual relates solely
to agency procedures or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act (APA)S5. It follows that
the requirements of the Regulatory
Flexibility Act® do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is October 30, 2009. In accordance with
the APA 7, we find that there is good

55 U.S.C. 553(b).
65 U.S.C. 601-612.
75 U.S.C. 553(d)(3).

cause to establish an effective date less
than 30 days after publication of these
rules. The EDGAR system upgrade to
Release 9.17 is scheduled to be available
on September 28, 2009. The
Commission believes that establishing
an effective date less than 30 days after
publication of these rules is necessary to
coordinate the effectiveness of the
updated Filer Manual with the system
upgrade.

Statutory Basis

We are adopting the amendments to
Regulation S-T under Sections 6, 7, 8,
10, and 19(a) of the Securities Act of
1933,8 Sections 3, 12, 13, 14, 15, 23, and
35A of the Securities Exchange Act of
1934,9 Section 319 of the Trust
Indenture Act of 1939,1° and Sections 8,
30, 31, and 38 of the Investment
Company Act of 1940.11

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendment

m In accordance with the foregoing,
Title 17, Chapter II of the Code of
Federal Regulations is amended as
follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 1. The authority citation for part 232
continues to read in part as follows:

Authority: 15 U.S.C. 771, 77g, 77h, 77j,
77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m, 78n,
780(d), 78wf(a), 7811, 80a—6(c), 80a—8, 80a—29,
80a—30, 80a—37, and 7201 et seq.; and 18
U.S.C. 1350.

* * * * *

m 2. Section 232.301 is revised to read
as follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The
requirements for becoming an EDGAR
Filer and updating company data are set
forth in the updated EDGAR Filer
Manual, Volume I: “General
Information,” Version 8 (September
2009). The requirements for filing on
EDGAR are set forth in the updated
EDGAR Filer Manual, Volume II:

815 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).

915 U.S.C. 78c, 781, 78m, 78n, 780, 78w, and 78Il
1015 U.S.C. 77sss.

1115 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.
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“EDGAR Filing,” Version 13 (September
2009). Additional provisions applicable
to Form N—SAR filers are set forth in the
EDGAR Filer Manual, Volume III:
“N-SAR Supplement,” Version 1
(September 2005). All of these
provisions have been incorporated by
reference into the Code of Federal
Regulations, which action was approved
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. You must comply with
these requirements in order for
documents to be timely received and
accepted. You can obtain paper copies
of the EDGAR Filer Manual from the
following address: Public Reference
Room, U.S. Securities and Exchange
Commission, 100 F Street, NE., Room
1520, Washington, DC 20549, or call
(202) 551-5850, on official business
days between the hours of 10 a.m. and

3 p.m. Electronic copies are available on
the Commission’s Web site. The address
for the Filer Manual is http://
www.sec.gov/info/edgar.shtml. You can
also inspect the document at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/code of federal
regulations/ibr locations.html.

By the Commission.
Dated: October 26, 2009.
Elizabeth M. Murphy,
Secretary.
[FR Doc. E9-26150 Filed 10-29-09; 8:45 am]|
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9469]
RIN 1545-BH54

Section 108 Reduction of Tax
Attributes for S Corporations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that provide guidance on the
manner in which an S corporation
reduces its tax attributes under section
108(b) for taxable years in which the S
corporation has discharge of
indebtedness income that is excluded
from gross income under section 108(a).
In particular, the regulations address
situations in which the aggregate

amount of the shareholders’ disallowed
section 1366(d) losses and deductions
that are treated as a net operating loss
tax attribute of the S corporation
exceeds the amount of the S
corporation’s excluded discharge of
indebtedness income. The regulations
affect S corporations and their
shareholders.

DATES: Effective Date: These regulations

are effective on October 30, 2009.
Applicability Date: For dates of

applicability, see § 1.108-7(f)(2).

FOR FURTHER INFORMATION CONTACT:

Jennifer N. Keeney, (202) 622—-3060 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations
were previously reviewed and approved
by the Office of Management and
Budget in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1545-2155. The collections of
information in this final regulation are
in §1.108-7(d)(4). This information
must be provided by S corporations that
exclude discharge of indebtedness
income from gross income under section
108(a) and shareholders of those S
corporations. The information provided
by shareholders will be used by S
corporations to properly reduce their tax
attributes under section 108(b). The
information provided by S corporations
will be used by shareholders of those S
corporations to calculate their taxable
income in succeeding taxable years.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and return information are
confidential, as required by 26 U.S.C.
6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
Part 1) under section 108 of the Internal
Revenue Code (Code).

Section 61(a) provides that gross
income means all income from whatever
source derived, including (but not
limited to) income from discharge of
indebtedness, also known as
cancellation of debt income (COD
income). Section 108(a) provides an

exclusion from gross income for COD
income if the discharge occurs while the
taxpayer is bankrupt or insolvent, or if
the indebtedness discharged is qualified
farm indebtedness, certain qualified real
property business indebtedness, or
certain qualified principal residence
indebtedness. In the case of a discharge
of indebtedness during insolvency, the
exclusion from income is limited to the
amount by which the taxpayer is
insolvent. Section 108(b) provides that
the taxpayer must reduce certain
specified tax attributes to the extent
COD income is excluded from gross
income under section 108(a)(1)(A), (B),
or (C). Section 108(b) also provides the
order in which these tax attributes must
be reduced. Unless the taxpayer makes
an election under section 108(b)(5) to
first reduce the basis of depreciable
property, section 108(b)(2)(A) provides
that the first tax attribute to be reduced
is any net operating loss for the taxable
year of the discharge, and any net
operating loss carryover to such taxable
year.

A notice of proposed rulemaking and
a notice of public hearing (REG—
102822-08, 2008—38 IRB 744) were
published in the Federal Register (73
FR 45656) on August 6, 2008, proposing
amendments to the regulations
regarding the manner in which an S
corporation reduces its tax attributes
under section 108(b) for taxable years in
which the S corporation has discharge
of indebtedness income that is excluded
from gross income under section 108(a).
A public hearing on the proposed
regulations was scheduled for
December 8, 2008 but was cancelled
because no one requested to speak.
However, comments responding to the
proposed regulations were received.
After consideration of these comments,
the proposed regulations are adopted as
revised by this Treasury decision. These
final regulations generally retain the
provisions of the proposed regulations,
with the modifications discussed in this
preamble.

Summary of Comments and
Explanation of Revisions

A. Allocation of Excess Losses and
Deductions After Section 108(b) Tax
Attribute Reduction

Section 108 provides special rules for
an S corporation that has COD income.
Section 108(d)(7)(A), as amended by the
Job Creation and Worker Assistance Act
of 2002, Public Law 107-147, provides,
in part, that the rules under section
108(a) for the exclusion of COD income
and under section 108(b) for the
reduction of tax attributes are applied at
the corporate level, including by not
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taking into account under section
1366(a) any amount excluded under
section 108(a). Therefore, if an S
corporation excludes COD income from
its gross income under section 108(a),
the amount excluded is applied to
reduce the S corporation’s tax attributes
under section 108(b)(2). Under section
108(b)(4)(A), the reduction of tax
attributes occurs after the S
corporation’s items of income, loss,
deduction and credit for the taxable year
of the discharge pass through to its
shareholders under section 1366(a).
Under section 1366(d)(1), the aggregate
amount of losses and deductions a
shareholder can take into account under
section 1366(a) cannot exceed the
shareholder’s adjusted basis in the
shareholder’s stock in the S corporation
and the shareholder’s adjusted basis of
any indebtedness of the S corporation to
the shareholder. For purposes of the tax
attribute reduction rule under section
108(b)(2), section 108(d)(7)(B) provides
that any loss or deduction that is
disallowed for the taxable year of the
discharge under section 1366(d)(1) is
treated as a net operating loss of the S
corporation (deemed NOL).

Several commentators recommended
that net operating losses of an S
corporation carried forward from one or
more C corporation taxable years (C
Year NOLs) should be considered S
corporation tax attributes for purposes
of section 108(b)(2). The proposed
regulations are silent on whether
attributes such as net operating losses,
capital losses, and business credits
arising in a C corporation taxable year
should be considered tax attributes of
the S corporation for purposes of section
108(b)(2). Section 1371(b)(1) states that
no carryforward, and no carryback,
arising for a taxable year for which a
corporation is a C corporation may be
carried to a taxable year for which such
corporation is an S corporation. This
prohibition applies to tax attribute
carryovers described in section
108(b)(2). For example, section
108(b)(2)(A) describes a net operating
loss tax attribute as “any net operating
loss for the taxable year of discharge and
any net operating loss carryover to such
taxable year.” Accordingly, section
1371(b)(1) prohibits an S corporation
from using a C Year NOL as an S
corporation tax attribute for purposes of
section 108(b)(2). The same analysis
applies to capital losses and business
credits that arose in a C corporation
taxable year. Therefore, the final
regulations do not adopt this
recommendation.

One commentator suggested that the
final regulations clarify how the
allocation rules in § 1.108-7(d)(2) of the

proposed regulations apply when an S
corporation, with the consent of all
affected shareholders, makes an election
under section 1377(a)(2) (a terminating
election). Regardless of whether a
terminating election is made, all
disallowed losses and deductions of a
shareholder under section 1366(d)(1),
including disallowed losses and
deductions of a terminating shareholder,
are treated as an S corporation’s deemed
NOL. The impact of a terminating
election on the allocation of the COD
income, however, may result in a
different allocation of the S
corporation’s excess deemed NOL
among the shareholders. Therefore, the
final regulations add an example to
clarify how the allocation rules apply
when a terminating election is made.

Commentators asked whether a
deemed NOL described in section
108(d)(7)(B) includes any losses that are
suspended under section 465 or section
469. Section 108(d)(7)(B) provides that a
deemed NOL is any loss or deduction
which is disallowed for the taxable year
of the discharge under section
1366(d)(1). Section 1366(d)(1)
specifically provides for the
disallowance of losses due only to lack
of basis. Therefore, a deemed NOL does
not include losses suspended under
section 465 or section 469.

One commentator requested that the
final regulations clarify whether
disallowed losses and deductions under
section 1366(d)(1) of a shareholder that
is an employee stock ownership plan
(ESOP) are included in the S
corporation’s deemed NOL. Section
108(d)(7)(B) provides that any loss or
deduction that is disallowed for the
taxable year of the discharge under
section 1366(d)(1) is treated as a deemed
NOL of the S corporation. Accordingly,
section 108(d)(7)(B) applies to any
shareholder, including an ESOP
shareholder, that has disallowed losses
and deductions for the taxable year of
the discharge under section 1366(d)(1).

One commentator asked whether
nondeductible, noncapital expenses that
reduce basis under section 1367(a)(2)(D)
are treated as disallowed losses and
deductions under section 1366(d)(1) for
purposes of section 108(d)(7)(B). These
expenses, including any that are carried
over as a result of the elective ordering
rule in § 1.1367-1(g) of the Income Tax
Regulations, are not losses and
deductions that can be taken into
account by a shareholder under section
1366(a) and therefore are not included
as disallowed losses and deductions
under section 1366(d)(1) for purposes of
section 108(d)(7)(B).

One commentator noted that in some
situations, an S corporation shareholder

may have a different taxable year than
the S corporation. The commentator
asked whether, in these situations, a
shareholder determines its disallowed
losses and deductions under section
1366(d)(1) for purposes of section
108(d)(7) as of the close of the S
corporation’s taxable year. The basis
adjustments under section 1367 are
determined as of the close of the S
corporation’s taxable year. See § 1.1367—
1(d)(1) and § 1.1367-2(d)(1). Therefore,
a shareholder’s disallowed losses and
deductions under section 1366(d)(1) are
determined for purposes of section
108(d)(7) as of the close of the S
corporation’s taxable year.

Finally, one commentator
recommended that the final regulations
provide that all shareholders share tax
attribute reductions in proportion to
their ownership interests in the S
corporation in all situations. The
preamble to the proposed regulations
noted that shareholders may be
disproportionately impacted where the
shareholders’ respective disallowed
losses or deductions are
disproportionate to their respective
interests. However, the disproportionate
impact that occurs in certain situations
is a result of the statutory provisions of
section 108. Therefore, the final
regulations do not adopt this
recommendation. In certain situations,
an S corporation may eliminate or
mitigate inequitable results by making
an election under section 108(b)(5) to
reduce the basis of its depreciable
property before reducing its net
operating loss.

B. Character of Excess Deemed NOL
Allocated to a Shareholder

The proposed regulations provide an
ordering approach for determining the
character of the amount of the S
corporation’s excess deemed NOL that
is allocated to a shareholder. The
approach in the proposed regulations is
generally consistent with the ordering
rules of section 108(b)(2) in that
ordinary losses are reduced before
capital losses. One commentator
recommended that the final regulations
adopt an approach that is consistent
with the method for determining the
character of a shareholder’s losses and
deductions under section 1366(d).
Under this approach, the S corporation’s
excess deemed NOL that is allocated to
a shareholder consists of a proportionate
amount of each item of the
shareholder’s loss or deduction that is
disallowed for the taxable year of the
discharge under section 1366(d)(1).
After considering this comment, the IRS
and Treasury have decided to adopt this
approach in the final regulations.
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C. Information Sharing Requirements

The proposed regulations require a
shareholder of an S corporation that
excludes COD income from its gross
income in a taxable year to report to the
S corporation the amount of the
shareholder’s losses and deductions that
are disallowed for the taxable year of the
discharge under section 1366(d)(1)
(shareholder-information reporting
requirement). The proposed regulations
also require the S corporation to report
to its shareholders the amount of any
excess deemed NOL that is allocated to
a shareholder (S corporation-
information reporting requirement).
Commentators recommended changes to
the shareholder-information reporting
requirement to minimize dependence
on information furnished by
shareholders who provide (intentionally
or unintentionally) incorrect
information or on shareholders who fail
to furnish this information. One
commentator explained that as a
practical matter, an S corporation often
maintains records for its shareholders
and may possess all the requisite
information to determine the amount of
a shareholder’s suspended loss under
section 1366(d). Another commentator
requested that the final regulations
provide consequences for shareholders
who do not comply with the
shareholder-information reporting
requirement or who provide incorrect
information.

After considering these comments, the
final regulations modify the
shareholder-information reporting
requirement to alleviate the dependence
on shareholders who fail to furnish
information or who provide incorrect
information. The final regulations
provide that in certain situations, the S
corporation may rely on its own books
and records as well as other information
available to the S corporation to
determine a shareholder’s disallowed
losses or deductions under section
1366(d)(1), provided that the S
corporation knows that the amount
reported by the shareholder is
inaccurate, or the information, as
provided, appears to be incomplete or
incorrect. The final regulations do not
adopt any special rules to provide for
consequences to shareholders who
either fail to report this information to
the S corporation or report incorrect
information to the S corporation.
However, the IRS and Treasury note that
section 6037(c) requires that a
shareholder of an S corporation, on the
shareholder’s return, treat a ““subchapter
S item” in a manner consistent with the
S corporation return. The IRS and
Treasury believe that the S corporation’s

excess deemed NOL that is allocated to
a shareholder is a “‘subchapter S item”
for purposes of section 6037(c) and that
the consequences of failure to comply
with section 6037(c) are sufficient to
encourage shareholders to cooperate
with the S corporation in order to avoid
inconsistencies between the S
corporation’s return and the
shareholder’s return.

Effective/Applicability Date

The final regulations apply to
discharges of indebtedness occurring on
or after October 30, 2009.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information contained in these
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that the
collection burden imposed on S
corporations and their shareholders is
minimal in that it requires S
corporations and their shareholder(s) to
share information that shareholders
already maintain to determine their
respective tax liabilities. Moreover, it
should take an S corporation or a
shareholder no more than one hour to
satisfy the information sharing
requirements in these regulations.
Finally, the collection burden imposed
applies only to S corporations that are
required to reduce their tax attributes
under section 108(b) of the Code—a
group estimated to be less than 1
percent of all existing S corporations.
Therefore, a regulatory flexibility
analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Code, the notice of proposed
rulemaking that preceded these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Jennifer N. Keeney, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 1 and part
602 are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.108-7 is amended
by:
lyl. Redesignating paragraphs (d) and
(e) as paragraphs (e) and (),
respectively.
m 2. Adding new paragraph (d).
m 3. Adding paragraph (e) Example 5,
Example 6, and Example 7 to newly-
redesignated paragraph (e).
m 4. Revising newly-redesignated
paragraph (f).

The additions and revision read as
follows:

§1.108-7 Reduction of attributes.

* * * * *

(d) Special rules for S corporations—
(1) In general. If an S corporation
excludes COD income from gross
income under section 108(a)(1)(A), (B),
or (C), the amount excluded shall be
applied to reduce the S corporation’s tax
attributes under paragraph (a)(1) of this
section. For purposes of paragraph
(a)(1)(i) of this section, the aggregate
amount of the shareholders’ losses or
deductions that are disallowed for the
taxable year of the discharge under
section 1366(d)(1), including disallowed
losses or deductions of a shareholder
that transfers all of the shareholder’s
stock in the S corporation during the
taxable year of the discharge, is treated
as the net operating loss tax attribute
(deemed NOL) of the S corporation for
the taxable year of the discharge.

(2) Allocation of excess losses or
deductions—(i) In general. If the amount
of an S corporation’s deemed NOL
exceeds the amount of the S
corporation’s COD income that is
excluded from gross income under
section 108(a)(1)(A), (B), or (C), the
excess deemed NOL shall be allocated
to the shareholder or shareholders of the
S corporation as a loss or deduction that
is disallowed under section 1366(d) for
the taxable year of the discharge.
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(ii) Multiple shareholders—(A) In
general. If an S corporation has multiple
shareholders, to determine the amount
of the S corporation’s excess deemed
NOL to be allocated to each shareholder
under paragraph (d)(2)(i) of this section,
calculate with respect to each
shareholder the shareholder’s excess
amount. The shareholder’s excess
amount is the amount (if any) by which
the shareholder’s losses or deductions
disallowed under section 1366(d)(1)
(before any reduction under paragraph
(a)(1) of this section) exceed the amount
of COD income that would have been
taken into account by that shareholder
under section 1366(a) had the COD
income not been excluded under section
108(a).

(B) Shareholders with a shareholder’s
excess amount. Each shareholder that
has a shareholder’s excess amount, as
determined under paragraph
(d)(2)(i1)(A) of this section, is allocated
an amount equal to the S corporation’s
excess deemed NOL multiplied by a
fraction, the numerator of which is the
shareholder’s excess amount and the
denominator of which is the sum of all
shareholders’ excess amounts.

(C) Shareholders with no
shareholder’s excess amount. If a
shareholder does not have a
shareholder’s excess amount as
determined in paragraph (d)(2)(ii)(A) of
this section, none of the S corporation’s
excess deemed NOL shall be allocated
to that shareholder.

(iii) Terminating shareholder. Any
amount of the S corporation’s excess
deemed NOL allocated under paragraph
(d)(2) of this section to a shareholder
that had transferred all of the
shareholder’s stock in the corporation
during the taxable year of the discharge
is permanently disallowed under
§1.1366-2(a)(5), unless the transfer of
stock is described in section 1041(a). If
the transfer of stock is described in
section 1041(a), the amount of the S
corporation’s excess deemed NOL
allocated to the transferor under
paragraph (d)(2) of this section shall be
treated as a loss or deduction incurred
by the corporation in the succeeding
taxable year with respect to the
transferee. See section 1366(d)(2)(B).

(3) Character of excess losses or
deductions allocated to a shareholder.
The character of an S corporation’s
excess deemed NOL that is allocated to
a shareholder under paragraph (d)(2) of
this section consists of a proportionate
amount of each item of the
shareholder’s loss or deduction that is
disallowed for the taxable year of the
discharge under section 1366(d)(1).

(4) Information requirements. If an S
corporation excludes COD income from

gross income under section 108(a) for a
taxable year, each shareholder of the S
corporation during the taxable year of
the discharge must report to the S
corporation the amount of the
shareholder’s losses and deductions that
are disallowed for the taxable year of the
discharge under section 1366(d)(1), even
if that amount is zero. If a shareholder
fails to report the amount of the
shareholder’s losses and deductions that
are disallowed for the taxable year of the
discharge under section 1366(d)(1) to
the S corporation, or if the S corporation
knows that the amount reported by the
shareholder is inaccurate, or if the
information, as reported, appears to be
incomplete or incorrect, the S
corporation may rely on its own books
and records, as well as other
information available to the S
corporation, to determine the amount of
the shareholder’s losses and deductions
that are disallowed for the taxable year
of the discharge under section
1366(d)(1), provided that the S
corporation knows or reasonably
believes that its information presents an
accurate reflection of the shareholder’s
disallowed losses and deductions under
section 1366(d)(1). The S corporation
must report to each shareholder the
amount of the S corporation’s excess
deemed NOL that is allocated to that
shareholder under paragraph (d)(2) of
this section, even if that amount is zero,
in accordance with applicable forms
and instructions.

(e] * *x *

Example 5. (i) Facts. During the entire
calendar year 2009, A, B, and C each own
equal shares of stock in X, a calendar year S
corporation. As of December 31, 2009, A, B,
and C each have a zero stock basis and X
does not have any indebtedness to A, B, or
C. For the 2009 taxable year, X excludes from
gross income $45,000 of COD income under
section 108(a)(1)(A). The COD income (had it
not been excluded) would have been
allocated $15,000 to A, $15,000 to B, and
$15,000 to C under section 1366(a). For the
2009 taxable year, X has $30,000 of losses
and deductions that X passes through pro
rata to A, B, and C in the amount of $10,000
each. The losses and deductions that pass
through to A, B, and C are disallowed under
section 1366(d)(1). In addition, B has $10,000
of section 1366(d) losses from prior years and
C has $20,000 of section 1366(d) losses from
prior years. A’s ($10,000), B’s ($20,000) and
C’s ($30,000) combined $60,000 of
disallowed losses and deductions for the
taxable year of the discharge are treated as a
current year net operating loss tax attribute
of X under section 108(d)(7)(B) (deemed
NOL) for purposes of the section 108(b)
reduction of tax attributes.

(ii) Allocation. Under section 108(b)(2)(A),
X’s $45,000 of excluded COD income reduces
the $60,000 deemed NOL to $15,000.
Therefore, X has a $15,000 excess net

operating loss (excess deemed NOL) to
allocate to its shareholders. Under paragraph
(d)(2)(ii)(C) of this section, none of the
$15,000 excess deemed NOL is allocated to
A because A’s section 1366(d) losses and
deductions immediately prior to the section
108(b)(2)(A) reduction ($10,000) do not
exceed A’s share of the excluded COD
income for 2008 ($15,000). Thus, A has no
shareholder’s excess amount. Each of B’s and
C’s respective section 1366(d) losses and
deductions immediately prior to the section
108(b)(2)(A) reduction exceed each of B’s and
C’s respective shares of the excluded COD
income for 2008. B’s excess amount is $5,000
($20,000—$15,000) and C’s excess amount is
$15,000 ($30,000 — $15,000). Therefore, the
total of all shareholders’ excess amounts is
$20,000. Under paragraph (d)(2) of this
section, X will allocate $3,750 of the $15,000
excess deemed NOL to B ($15,000 x $5,000/
$20,000) and $11,250 of the $15,000 excess
deemed NOL to C ($15,000 x $15,000/
$20,000). These amounts are treated as losses
and deductions disallowed under section
1366(d)(1) for the taxable year of the
discharge. Accordingly, at the beginning of
2010, A has no section 1366(d)(2) carryovers,
B has $3,750 of carryovers, and G has $11,250
of carryovers.

(iii) Character. Immediately prior to the
section 108(b)(2)(A) reduction, B’s $20,000 of
section 1366(d) losses and deductions
consisted of $8,000 of long-term capital
losses, $7,000 of section 1231 losses, and
$5,000 of ordinary losses. After the section
108(b)(2)(A) tax attribute reduction, X will
allocate $3,750 of the excess deemed NOL to
B. Under paragraph (d)(3) of this section, the
$3,750 excess deemed NOL allocated to B
consists of $1,500 of long-term capital losses
(($8,000/$20,000) x $3,750), $1,312.50 of
section 1231 losses (($7,000/$20,000) x
$3,750), and $937.50 of ordinary losses
(($5,000/$20,000) x $3,750). As a result, at
the beginning of 2010, B’s $3,750 of section
1366(d)(2) carryovers consist of $1,500 of
long-term capital losses, $1,312.50 of section
1231 losses, and $937.50 of ordinary losses.

Example 6. (i) A and B each own 50
percent of the shares of stock in X, a calendar
year S corporation. On March 1, 2009, X
realizes $12,000 of COD income and excludes
this amount from gross income under section
108(a)(1)(A) for X’s 2009 taxable year. On
June 30, 2009, A sells all of her shares of
stock in X to C in a transfer not described in
section 1041(a). X does not make a
terminating election under section 1377(a)(2).
The COD income (had it not been excluded)
would have been allocated $3,000 to A,
$6,000 to B, and $3,000 to C under section
1366(a). Prior to the section 108(b)(2)(A)
reduction, for the taxable year of the
discharge the shareholders have disallowed
losses and deductions under section 1366(d)
(including disallowed losses carried over to
the current year under section 1366(d)(2)) in
the following amounts: A—8$5,000, B—
$13,000, and C—$2,000. The combined
$20,000 of disallowed losses and deductions
for the taxable year of the discharge are
treated as a current year net operating loss
tax attribute of X under section 108(d)(7)(B)
(deemed NOL).

(ii) Under section 108(b)(2)(A), X’s $12,000
of excluded COD income reduces the $20,000
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deemed NOL to $8,000. Therefore, X has an
$8,000 excess net operating loss (excess
deemed NOL) to allocate to its shareholders.
Under paragraph (d)(2)(ii)(C) of this section,
none of the $8,000 excess deemed NOL is
allocated to C because C’s section 1366(d)
losses and deductions immediately prior to
the section 108(b)(2)(A) reduction ($2,000) do
not exceed C’s share of the excluded COD
income for 2008 ($3,000). However, each of
A’s and B’s respective section 1366(d) losses
and deductions immediately prior to the
section 108(b)(2)(A) reduction exceed each of
A’s and B’s respective shares of the excluded
COD income for 2009. A’s excess amount is
$2,000 ($5,000— $3,000) and B’s excess
amount is $7,000 ($13,000 — $6,000).
Therefore, the total of all shareholders’
excess amounts is $9,000. Under paragraph
(d)(2) of this section, X will allocate
$1,777.78 of the $8,000 excess deemed NOL
to A ($8,000 x $2,000/$9,000) and $6,222.22
of the $8,000 excess deemed NOL to B
($8,000 x $7,000/$9,000). However, because
A transferred all of her shares of stock in X
in a transaction not described in section
1041(a), A’s $1,777.78 of section 1366(d)
losses and deductions are permanently
disallowed under paragraph (d)(2)(iii) of this
section. Accordingly, at the beginning of
2010, B has $6,222.22 of section 1366(d)(2)
carryovers and C has no section 1366(d)(2)
carryovers.

Example 7. The facts are the same as in
Example 6, except that X, with the consent
of A and C, makes a terminating election
under section 1377(a)(2) upon A’s sale of her
stock in X to C. Therefore, the COD income
(had it not been excluded) would have been
allocated $6,000 to A, $6,000 to B, and $0 to
C. Under paragraph (d)(2)(ii)(C) of this
section, none of the $8,000 excess deemed
NOL is allocated to A because A’s section
1366(d) losses and deductions immediately
prior to the section 108(b)(2)(A) reduction
($5,000) do not exceed A’s share of the
excluded COD income for 2009 ($6,000).
However, each of B’s and C’s respective
section 1366(d) losses and deductions
immediately prior to the section 108(b)(2)(A)
reduction exceed each of B’s and C’s
respective shares of the excluded COD
income for 2009. B’s excess amount is $7,000
($13,000 — $6,000), C’s excess amount is
$2,000 ($2,000 — $0). Therefore, the total of
all shareholders’ excess amounts is $9,000.
Under paragraph (d)(2) of this section, X will
allocate $6,222.22 of the $8,000 excess
deemed NOL to B ($8,000 x $7,000/$9,000)
and $1,777.78 of the $8,000 excess deemed
NOL to C. Accordingly, at the beginning of
2010, B has $6,222.22 of section 1366(d)(2)
carryovers and C has $1,777.78 of section
1366(d)(2) carryovers.

(f) Effective/applicability date—(1)
Paragraphs (a), (b), (c), and Examples 1,
2, 3, and 4 of paragraph (e) of this
section apply to discharges of
indebtedness occurring on or after May
10, 2004.

(2) Paragraph (d) and Examples 5, 6,
and 7 of paragraph (e) of this section
apply to discharges of indebtedness
occurring on or after October 30, 2009.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

m Par. 4.In § 602.101, paragraph (b) is
amended by adding the following entry
in numerical order to the table to read
as follows:

§602.101 OMB Control numbers.

* * * * *

(b)* EE

CFR part or section where Current OMB

identified and described control No.
1.108=7 oo 1545-2155

Approved: October 21, 2009.
Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Michael Mundaca,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. E9—26152 Filed 10-29-09; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[DoD-2006—0S-0033; RIN 0790-AIl26]

32 CFR Part 311

Office of the Secretary of Defense and
Joint Staff Privacy Program

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This rule revises 32 CFR part
311 to update Office of the Secretary of
Defense (OSD) and Joint Staff (JS)
policy, assigns responsibilities, and
prescribes procedures for the effective
administration of the Privacy Act (PA)
Program in OSD and JS. This rule
supplements and implements 32 CFR
part 310, the DoD Privacy Program.
DATES: Effective Date: This rule is
effective November 30, 2009.
FOR FURTHER INFORMATION CONTACT:
Cindy Allard, 703-588-6830.
SUPPLEMENTARY INFORMATION: A
proposed rule published in the Federal
Register on January 23, 2007 (72 FR
2819-2823). No comments were
received.

The following has been included in
the final rule based on internal

comments received on the
corresponding DoD administrative
instruction: A reordering of some
sections was accomplished to facilitate
readability. A new section “OSD/JS
Privacy Office Processes’”” was added to
define the role of the OSD/JS Privacy
Office in the program.

Executive Order 12866, ‘‘Regulatory
Planning and Review”

It has been certified that 32 CFR part
311 does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a section of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribunal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order 12866,
as amended by Executive Order 13422.

Sec. 202, Pub. L. 104-4, “Unfunded
Mandates Reform Act”

It has been certified that 32 CFR part
311 does not contain a Federal mandate
that may result in the expenditure by
State, local and tribunal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, ‘‘Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that 32 CFR part
311 is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
The rule implements the procedures for
the effective administration of the
Privacy Act Program in OSD and the JS.

Public Law 96-511, ‘“Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
311 does not impose reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995.

Executive Order 13132, “Federalism”’

It has been certified that 32 CFR part
311 does not have federalism
implications, as set forth in Executive
Order 13132. This rule does not have
substantial direct effects on:

(1) The States;
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(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of Government.

List of Subjects in 32 CFR Part 311

Privacy Act.

m Accordingly, 32 CFR part 311 is
revised to read as follows:

PART 311—OFFICE OF THE
SECRETARY OF DEFENSE AND JOINT
STAFF PRIVACY PROGRAM

Sec.

311.1
311.2
311.3
311.4
311.5

Purpose.

Applicability.

Definitions.

Policy.

Responsibilities.

311.6 Procedures.

311.7 OSD/JS Privacy Office Processes.

Authority: 5 U.S.C. 552a.

§311.1. Purpose.

This part revises 32 CFR part 311 to
update Office of the Secretary of
Defense (OSD) and Joint Staff (JS)
policy, assigns responsibilities, and
prescribes procedures for the effective
administration of the Privacy Program
in OSD and the JS. This part
supplements and implements part 32
CFR part 310, the DoD Privacy Program.

§311.2. Applicability.

This part:

(a) Applies to OSD, the Office of the
Chairman of the Joint Chiefs of Staff and
the Joint Staff, and all other activities
serviced by Washington Headquarters
Services (WHS) that receive privacy
program support from OSD/]JS Privacy
Office, Executive Services Directorate
(ESD), WHS (hereafter referred to
collectively as the “WHS-Serviced
Components).”

(b) Covers systems of records
maintained by the WHS-Serviced
Components and governs the
maintenance, access, change, and
release information contained in those
systems of records, from which
information about an individual is
retrieved by a personal identifier.

§311.3. Definitions.

(a) Access. The review of a record or
a copy of a record or parts thereof in a
system of records by any individual.

(b) Computer matching program. A
program that matches the personal
records in computerized databases of
two or more Federal agencies.

(c) Disclosure. The transfer of any
personal information from a system of
records by any means of communication
(such as oral, written, electronic,
mechanical, or actual review) to any

person, private entity, or Government
Agency, other than the subject of the
record, the subject’s designated agent or
the subject’s legal guardian.

(d) Individual. A living person who is
a citizen of the United States or an alien
lawfully admitted for permanent
residence. The parent of a minor or the
legal guardian of any individual also
may act on behalf of an individual.
Members of the United States Armed
Forces are “individuals.” Corporations,
partnerships, sole proprietorships,
professional groups, businesses,
whether incorporated or
unincorporated, and other commercial
entities are not “individuals” when
acting in an entrepreneurial capacity
with the Department of Defense but are
“individuals” otherwise (e.g., security
clearances, entitlement to DoD
privileges or benefits, etc.).

(e) Individual access. Access to
information pertaining to the individual
by the individual or his or her
designated agent or legal guardian.

(f) Maintain. To maintain, collect, use,
or disseminate records contained in a
system of records.

(g) Personal information. Information
about an individual that identifies,
links, relates, or is unique to, or
describes him or her, e.g., a social
security number; age; military rank;
civilian grade; marital status; race;
salary; home/office phone numbers;
other demographic, biometric,
personnel, medical, and financial
information, etc. Such information also
is known as personally identifiable
information (i.e., information which can
be used to distinguish or trace an
individual’s identity, such as their
name, social security number, date and
place of birth, mother’s maiden name,
biometric records, including any other
personal information which is linked or
linkable to a specified individual).

(h) Record. Any item, collection, or
grouping of information, whatever the
storage media (e.g., paper, electronic,
etc.), about an individual that is
maintained by a WHS-Serviced
Component, including, but not limited
to, his or her education, financial
transactions, medical history, criminal
or employment history, and that
contains his or her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual, such as a finger or voice
print or a photograph.

(i) System manager. A WHS-Serviced
Component official who has overall
responsibility for a system of records.
The system manager may serve at any
level in OSD. Systems managers are
indicated in the published systems of
records notices. If more than one official

is indicated as a system manager, initial
responsibility resides with the manager
at the appropriate level (i.e., for local
records, at the local activity).

(j) System of records. A group of
records under the control of a WHS-
Serviced Component from which
personal information about an
individual is retrieved by the name of
the individual or by some other
identifying number, symbol, or other
identifying particular assigned, that is
unique to the individual.

§311.4. Policy.

It is DoD policy, in accordance with
32 CFR part 310, that:

(a) Personal information contained in
any system of records maintained by
any DoD organization shall be
safeguarded. To the extent authorized
by section 552a of title 5, United States
Code, commonly known and hereafter
referred to as the “Privacy Act” and
Appendix I of Office of Management
and Budget Circular No. A-130
(available at http://
www.whitehouse.gov/omb/assets/omb/
circulars/a130/a130trans4.pdf), an
individual shall be permitted to know
what existing records pertain to him or
her consistent with 32 CFR part 310.

(b) Each office maintaining records
and information about individuals shall
ensure that this data is protected from
unauthorized collection, use,
dissemination and/or disclosure of
personal information. These offices
shall permit individuals to have access
to and have a copy made of all or any
portion of records about them, except as
provided in 32 CFR 310.17 and 310.18.
The individuals will also have an
opportunity to request that such records
be amended as provided by 32 CFR
310.19 . Individuals requesting access to
their records shall receive concurrent
consideration under section 552 of title
5, United States Code (commonly
known and hereafter referred to as the
“Freedom of Information Act”).

(c) Necessary records of a personal
nature that are individually identifiable
will be maintained in a manner that
complies with the law and DoD policy.
Any information collected by WHS-
Serviced Components must be as
accurate, relevant, timely, and complete
as is reasonable to ensure fairness to the
individual. Adequate safeguards must
be provided to prevent misuse or
unauthorized release of such
information, consistent with the Privacy
Act.

§311.5. Responsibilities.

(a) The Director, WHS, under the
authority, direction, and control of the
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Director, Administration and
Management, shall:

(1) Direct and administer the OSD/JS
Privacy Program for the WHS-Serviced
Components.

(2) Ensure implementation of and
compliance with standard and
procedures established in 32 CFR part
310.

(3) Coordinate with the WHS General
Counsel on all WHS-Serviced
Components denials of appeals for
amending records and review actions to
confirm denial of access to records.

(4) Provide advice and assistance to
the WHS-Serviced Components on
matters pertaining to the Privacy Act.

(5) Direct the OSD/JS Privacy Office to
implement all aspects of 32 CFR part
310 as directed in § 311.7 of this part.

(b) The Heads of the WHS-Serviced
Components shall:

(1) Designate an individual in writing
as the point of contact for Privacy Act
matters and advise the Chief, OSD/JS
Privacy Office, of names of officials so
designated.

(2) Designate an official in writing to
deny initial requests for access to an
individual’s records or changes to
records and advise the Chief, OSD/JS
Privacy Office of names of officials so
designated.

(3) Provide opportunities for
appointed personnel to attend periodic
Privacy Act training.

(4) Report any new record system, or
changes to an existing system, to the
Chief, OSD/JS Privacy Office at least 90
days before the intended use of the
system.

(5) Formally review each system of
records notice on a biennial basis and
update as necessary.

(6) In accordance with 32 CFR 310.12,
include appropriate Federal Acquisition
Regulation clause (48 CFR 24.104) in all
contracts that provide for contractor
personnel to access WHS-Serviced
Component records systems covered by
the Privacy Act.

(7) Review all implementing guidance
prepared by the WHS-Serviced
Components as well as all forms or
other methods used to collect
information about individuals to ensure
compliance with 32 CFR part 310.

(8) Establish administrative processes
in WHS-Serviced Component
organizations to comply with the
procedures listed in this part and 32
CFR part 310.

(9) Coordinate with WHS General
Counsel on all proposed denials of
access to records.

(10) Provide justification to the OSD/
JS Privacy Office when access to a
record is denied in whole or in part.

(11) Provide the record to the OSD/JS
Privacy Office when the initial denial of

a request for access to such record has
been appealed by the requester or at the
time of initial denial if an appeal seems
likely.

(12) Maintain an accurate
administrative record documenting the
actions resulting in a denial for access
to a record or for the correction of a
record. The administrative record
should be maintained so it can be relied
upon and submitted as a complete
record of proceedings if litigation occurs
in accordance with 32 CFR part 310.

(13) Ensure all personnel are aware of
the requirement to take appropriate
Privacy Act training as required by 32
CFR part 310 and the Privacy Act.

(14) Forward all requests for access to
records received directly from an
individual to the OSD/JS Freedom of
Information Act Requester Service
Center for processing under 32 CFR part
310 and 32 CFR part 286.

(15) Maintain a record of each
disclosure of information (other than
routine use) from a system of records as
required by 32 CFR part 310.

§311.6. Procedures.

(a) Publication of Notice in the
Federal Register. (1) A notice shall be
published in the Federal Register of any
record system meeting the definition of
a system of records in 32 CFR 310.4.

(2) The Heads of the WHS-Serviced
Component shall submit notices for new
or revised systems of records to the
Chief, OSD/JS Privacy Office, for review
at least 90 days prior to desired
implementation.

(3) The Chief, OSD/JS Privacy Office
shall forward completed notices to the
Defense Privacy Office (DPO) for review
in accordance with 32 CFR 310.30.
Publication in the Federal Register
starts a 30-day comment window which
provides the public with an opportunity
to submit written data, views, or
arguments to the DPO for consideration
before a system of record is established
or modified.

(b) Access to Systems of Records
Information. (1) As provided in the
Privacy Act, records shall be disclosed
only to the individual they pertain to
and under whose individual name or
identifier they are filed, unless
exempted by the provisions in 32 CFR
310.31. If an individual is accompanied
by a third party, the individual shall be
required to furnish a signed access
authorization granting the third party
access according to 32 CFR 310.17.

(2) Individuals seeking access to
records that pertain to themselves, and
that are filed by name or other personal
identifier, may submit the request in
person or by mail, in accordance with
these procedures:

(i) Any individual making a request
for access to records in person shall
provide personal identification to the
appropriate system owner, as identified
in the system of records notice
published in the Federal Register, to
verify the individual’s identity
according to 32 CFR 310.17.

(ii) Any individual making a request
for access to records by mail shall
address such request to the OSD/]S
FOIA Requester Service Center, Office
of Freedom of Information, 1155
Pentagon, Washington, DC 20301-1155.
To verify his or her identity, the
requester shall include either a signed
notarized statement or an unsworn
declaration in the format specified by 32
CFR part 286.

(iii) All requests for records shall
describe the record sought and provide
sufficient information to enable the
material to be located (e.g.,
identification of system of records,
approximate date it was initiated,
originating organization, and type of
document).

(iv) All requesters shall comply with
the procedures in 32 CFR part 310 for
inspecting and/or obta